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BIOGRAPHY OF JUSTICE RANDY SUE MARBER 

Justice Randy Sue Marber was elected in November 2006 to the Supreme Court of the 
State of New York in the Tenth Judicial District which includes all of Nassau and Suffolk 
Counties.  She currently presides in a civil part in the Supreme Court in Mineola.  Prior to 
her election, she served from 2002 through 2006 as a Judge of the Nassau County District 
Court.  In District Court she presided over a variety of matters including civil bench and 
jury trials, criminal cases and landlord-tenant disputes.  She is a past President of the 
Nassau County District Court Judges Association. 

Prior to taking the bench, from January 2000 until December 2001, Justice Marber was 
the Principal Law Clerk/Law Secretary to New York State Supreme Court Justice and 
Associate Appellate Term Justice Allan L. Winick in Mineola. Before joining the Unified 
Court System, Justice Marber was a Senior Associate and Trial Attorney at Curtis 
Zaklukiewicz Vasile Devine and McElhenny in Merrick where she served as outside 
counsel to various insurance carriers and self-insured corporations, primarily in the 
defense of personal injury litigation. She also worked as Staff Counsel to the Hanover 
Insurance Company at Huenke & Rodriguez in Melville in a similar capacity. 

Justice Marber is a graduate of the Boston University School of Law and the University 
of Rochester.  She is admitted to practice in the State and Federal Courts of NY and NJ 
as well as the United States Supreme Court. 

Justice Marber has been involved in a number of community organizations, including her 
local civic association, the Syosset-Woodbury Chamber of Commerce and school PTA. 
She has participated in various autism awareness events.  Justice Marber serves on the 
Board of Trustees of Temple Beth Torah in Westbury. 

Justice Marber lectures for the New York State and the Nassau County Bar Associations, 
the NYS Office of Court Administration, the NYS Academy of Trial Lawyers and other 
organizations. She has served as a high school mock trial tournament judge and judges 
law school moot court competitions. She is a member of the Speakers Bureau of the 
Nassau County Court System. Justice Marber participates in Career Day events for 
schools throughout Long Island and lectures as part of “The Law Squad,” which teaches 
high school students how the law impacts their lives. She appeared on an episode of “The 
Law Squad” which aired on cable television. 

Justice Marber is a member of the New York State Bar Association, Bar Association of 
Nassau County, Suffolk County Bar Association,, New York State Trial Lawyers 
Association (NYSTLA), Association of Trial Lawyers of America (ATLA), Women’s Bar 
Association, and the Huntington Lawyers Club.   She is on the Board of Directors of 
Nassau-Suffolk Trial Lawyers Association and the Theodore Roosevelt American Inn of 
Court.  



Justice Marber is currently on the Civil Law Advisory Committee and the Operations 
Committee of the New York State Office of Court Administration.  She is also a member 
of the Judicial Hearing Officer Selection Advisory Committee for the Second Judicial 
Department, Tenth Judicial District and the Nassau County Judicial Committee on Women 
in the Courts. 

Justice Marber is also a member of the New York Association of Women Judges and has 
served on the District Court Committee, Women in the Courts Committee, Criminal Courts 
Committee and the Supreme Court Committee of the Nassau County Bar Association.  
She previously served as liaison between the Supreme Court Committee and the Law 
Secretaries Association in Nassau County. She is also a member of Yashar and the 
Jewish Lawyers Association. 

Justice Marber is a past member of CSEA. 

Justice Marber grew up on Long Island and now resides in Oyster Bay. She has two adult 
children. 
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Jeremy Miguel Weintraub 

Jeremy Miguel Weintraub is an Assistant Professor of Legal Writing at Hofstra Law School. He previously 

taught legal writing and lawyering skills at Fordham University School of Law, the University of Denver 

Sturm College of Law, and Brooklyn Law School. He has presented on legal writing topics at the New 

York City Bar Association and Legal Writing Institute conferences. 

Professor Weintraub began his legal career as an associate in the Manhattan office of Kelley Drye & 

Warren LLP. Prior to joining Hofstra, he was a partner with Schoeman Updike & Kaufman LLP in 

Manhattan. His practice focused on commercial and employment litigation. Professor Weintraub’s trial 

experience includes trials in the Eastern District of New York, the Southern District of New York, and the 

Commercial Division of New York’s Supreme Court. 

In addition to legal writing, Professor Weintraub’s interests include legal ethics, negotiation, and 

alternative dispute resolution. He has served as a mediator for the Southern District of New York, the 

Eastern District of New York, the New York City Bar Association, the Commercial Division of New York’s 

Supreme Court, the American Arbitration Association, and Nassau County Supreme Court. Professor 

Weintraub has also served as an arbitrator in New York City Civil Court. 
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99 A.D.3d 843 
Supreme Court, Appellate Division, Second 

Department, New York. 

Mario BUA, appellant, 
v. 

PURCELL & INGRAO, P.C., et al., respondents. 

601260/09, 2011-00689 
| 

Oct. 17, 2012. 

Synopsis 
Background: Former client sued law firm and attorney 
for alleged legal malpractice. The Supreme Court, Nassau 
County, Driscoll, J., granted defendants’ motion to 
dismiss. Former client appealed. 

Holdings: The Supreme Court, Appellate Division, held 
that: 

[1] former client was judicially estopped from asserting 
that attorney and firm failed to legally terminate former 
client’s contract of sale; 

[2] former client failed to adequately allege breach of 
applicable standard of care; and 

[3] former client failed to adequately allege that claimed 
malpractice proximately caused him actual damages. 

Affirmed. 

Procedural Posture(s): On Appeal; Motion to Dismiss; 
Motion to Dismiss for Failure to State a Claim. 

West Headnotes (15) 

[1] Pretrial Procedure Sufficiency and effect

Motion to dismiss complaint based on defense 
founded on documentary evidence may be 
granted only if the documentary evidence 
submitted by the moving party utterly refutes the 
factual allegations of the complaint and 
conclusively establishes a defense to the claims 

as a matter of law. McKinney’s CPLR 
3211(a)(1). 

5 Cases that cite this headnote

[2] Pretrial Procedure Availability of relief 
under any state of facts provable
Pretrial Procedure Construction of pleadings

On a motion to dismiss a complaint for failure to 
state a cause of action, court must accept the 
facts alleged in the pleading as true, accord 
plaintiff the benefit of every possible inference, 
and determine only whether the facts as alleged 
fit within any cognizable legal theory. 

McKinney’s CPLR 3211(a)(7). 

9 Cases that cite this headnote

[3] Pretrial Procedure Insufficiency in general

Where a party offers evidentiary proof on 
motion to dismiss for failure to state claim, and 
such proof is considered but motion has not 
been converted to one for summary judgment, 
criterion is whether proponent of the pleading 
has a cause of action, not whether he or she has 
stated one, and, unless it has been shown that a 
material fact as claimed by pleader to be one is 
not a fact at all, and unless it can be said that no 
significant dispute exists regarding it, dismissal 

should not eventuate. McKinney’s CPLR 
3211(a)(7). 

7 Cases that cite this headnote

[4] Attorneys and Legal Services Malpractice or 
negligence in general; nature and elements

In an action to recover damages for legal 
malpractice, plaintiff must demonstrate that the 
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attorney failed to exercise the ordinary 
reasonable skill and knowledge commonly 
possessed by a member of the legal profession 
and that the attorney’s breach of this duty 
proximately caused plaintiff to sustain actual 
and ascertainable damages. 

37 Cases that cite this headnote

[5] Real Property Conveyances Effect of default 
or delay

Upon purchaser’s anticipatory repudiation of 
contract to purchase property, vendor could 
immediately elect to treat repudiation as a 
breach and rescind contract, or await expiration 
of time for purchaser’s performance and 
commence an action thereafter. 

[6] Estoppel Claim inconsistent with previous 
claim or position in general

Having taken the position, in prior action for 
specific performance brought against him as 
vendor of property, that his attorney effected 
valid termination of contract of sale under state 
law, former client was judicially estopped, in his 
subsequent malpractice action against attorney 
and law firm, from asserting inconsistent 
position that attorney and firm failed to legally 
terminate contract of sale. 

[7] Attorneys and Legal Services Real property

Course of action taken by attorney and law firm 
in effecting legally valid termination of client’s 
contract of sale for real property was among 
reasonable options available, and therefore 
client failed to adequately allege breach of 
applicable standard of care in asserting legal 
malpractice claim against attorney and firm, 

even if additional steps that client asserted 
should have been taken would have been 
reasonable courses of action. 

[8] Attorneys and Legal Services Standard of 
Care; Breach of Duty

Standard to which attorney’s conduct is to be 
compared in legal malpractice action is not that 
of the most highly skilled attorney, nor is it that 
of the average member of the legal profession, 
but that of an attorney who is competent and 
qualified. Restatement (Second) of Torts § 299A 
comment. 

6 Cases that cite this headnote

[9] Attorneys and Legal Services Mistakes or 
errors in judgment; attorney judgment rule

Absent an express agreement, attorney is not a 
guarantor of a particular result, and may not be 
held liable in negligence for the exercise of 
appropriate judgment that leads to an 
unsuccessful result. 

3 Cases that cite this headnote

[10] Attorneys and Legal Services Mistakes or 
errors in judgment; attorney judgment rule

Attorney’s selection of one among several 
reasonable courses of action is not malpractice. 

4 Cases that cite this headnote

[11] Attorneys and Legal Services Research and 
knowledge of law in general
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Attorneys are free to act in a manner that is 
reasonable and consistent with the law as it 
existed at the time of representation without 
exposing themselves to liability for malpractice. 

2 Cases that cite this headnote

[12] Attorneys and Legal Services Measure and 
amount

Damages in legal malpractice case are designed 
to make the injured client whole; accordingly, 
litigation expenses incurred in attempt to avoid, 
minimize, or reduce damages caused by 
attorney’s wrongful conduct can be charged to 
attorney. 

4 Cases that cite this headnote

[13] Attorneys and Legal Services Injury or harm

Plaintiff in legal malpractice action is required 
to plead actual, ascertainable damages that 
resulted from the attorneys’ negligence. 

24 Cases that cite this headnote

[14] Attorneys and Legal Services Pleadings
Pretrial Procedure Negligence, personal 
injuries, and death;  products liability

Conclusory allegations of damages or injuries 
predicated on speculation cannot suffice for 
legal malpractice action, and dismissal is 
warranted where the allegations in the complaint 
are merely conclusory and speculative. 

30 Cases that cite this headnote

[15] Attorneys and Legal Services Real property

Former client’s contention that alleged 
malpractice by attorney and law firm resulted in 
legally cognizable damages, which was 
premised on decisions that were within sole 
discretion of individual who had contracted to 
purchase former client’s property and then 
attempted to terminate contract before bringing 
specific performance action, was conclusory and 
speculative, and thus failed to adequately allege 
that claimed malpractice proximately caused 
former client actual damages. 

2 Cases that cite this headnote

Attorneys and Law Firms 

**594 Schwartz & Ponterio, PLLC, New York, N.Y. 
(Matthew F. Schwartz and John Ponterio of counsel), for 
appellant. 

L’Abbate, Balkan, Colavita & Contini, LLP, Garden City, 
N.Y. (Diane P. Whitfield and Scott E. Kossove of 
counsel), for respondents. 

ANITA R. FLORIO, J.P., CHERYL E. CHAMBERS, L. 
PRISCILLA HALL, and ROBERT J. MILLER, JJ. 

Opinion 

*843 In an action to recover damages for legal 
malpractice, the plaintiff appeals from an order of the 
Supreme Court, Nassau County (Driscoll, J.), entered 
November 23, 2010, which granted the defendants’ 

motion pursuant to CPLR 3211(a) to dismiss the 
amended complaint and denied, as academic, the 
plaintiff’s cross motion to consolidate the action with an 
action **595 commenced by the defendants against the 
plaintiff to recover unpaid legal fees. 

ORDERED that the order is affirmed, with costs. 

The plaintiff commenced this action to recover damages 
allegedly sustained as a result of the defendants’ legal 
malpractice. The amended complaint alleged that the 
plaintiff retained the defendants to represent and advise 
him in connection with the sale of certain real property. 
The plaintiff entered into a contract of sale with a buyer, 
who tendered a deposit to be held in escrow. The 
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amended complaint further alleged that, prior to the 
closing date, the buyer’s attorney attempted to terminate 
the contract of sale because the buyer was unable to 
obtain financing for the purchase. The defendant Joseph 
A. Ingrao informed the plaintiff that the buyer wished to 
cancel the contract of sale, and the plaintiff agreed to 
cancel the contract and return the deposit. 

The amended complaint stated that Ingrao sent the 
buyer’s attorney a letter “purporting to terminate” the 
contract of sale and returning the deposit. More than 
seven months later, however, the buyer attempted to 
revive the contract of sale and purchase the property 
under its terms. The plaintiff refused, maintaining that the 
contract had been terminated. The buyer subsequently 
commenced an action against the plaintiff for specific 
performance of the contract of sale and filed a notice of 
pendency. In that action, the plaintiff argued, inter alia, 
that the contract of sale, had been terminated when the 
deposit was *844 returned. The plaintiff also commenced 
a holdover proceeding. The plaintiff ultimately prevailed 
in the specific performance action. 

The amended complaint asserted that the defendants 
committed malpractice by failing to “obtain a clear and 
unambiguous termination of the [contract of sale] after 
[the buyer’s] attorneys advised Ingrao that she wished to 
terminate the [contract of sale].” The amended complaint 
listed various things that the plaintiff claimed the 
defendants “should have done” in order to accomplish a 
“clear and unambiguous” termination of the contract of 
sale. 

The amended complaint alleged that, as a result of the 
defendants’ malpractice, the plaintiff sustained damages 
in the form of, inter alia, legal fees and costs incurred in 
the specific performance action and the holdover 
proceeding. The plaintiff also asserted that his damages 
included the loss of rental income, the loss of value to the 
property, and the loss of profits that would have been 
realized if he had been able to sell the property free of the 
notice of pendency that was filed in connection with the 
action for specific performance. 

The defendants moved to dismiss the amended complaint 

pursuant to CPLR 3211(a)(1) and (a)(7), submitting 
documentary evidence in support of their motion. The 
defendants contended that the plaintiff should be 
judicially estopped from asserting the malpractice cause 
of action since it was premised on a position inconsistent 
with a position he took in the specific performance action. 
The defendants also contended that the amended 
complaint failed to state a cause of action to recover 
damages for legal malpractice. 

The plaintiff opposed the motion and cross-moved to 
consolidate this action with an action commenced by the 
defendants against the plaintiff to recover unpaid legal 
fees. The Supreme Court granted the defendants’ motion 
to dismiss the amended complaint on the ground that it 
was barred by the doctrine of judicial estoppel and denied, 
as academic, the plaintiff’s cross motion. We affirm the 
Supreme Court’s order, but on grounds different from 
those relied upon by the Supreme Court (see **596 South 
Point, Inc. v. Redman, 94 A.D.3d 1086, 1087, 943 
N.Y.S.2d 543; Matter of Long Is. Pine Barrens Socy., Inc. 
v. County of Suffolk, 55 A.D.3d 610, 611–612, 866 
N.Y.S.2d 225; Goldin v. Engineers Country Club, 54 
A.D.3d 658, 659, 864 N.Y.S.2d 43; Garcha v. City of 
Beacon, 39 A.D.3d 587, 588, 834 N.Y.S.2d 275; Green v. 
Conciatori, 26 A.D.3d 410, 410–411, 809 N.Y.S.2d 559;

see also Menorah Nursing Home v. Zukov, 153 A.D.2d 
13, 19, 548 N.Y.S.2d 702).

[1] [2] [3] A motion to dismiss a complaint pursuant to 
*845 CPLR 3211(a)(1) may be granted only if the 
documentary evidence submitted by the moving party 
utterly refutes the factual allegations of the complaint and 
conclusively establishes a defense to the claims as a 

matter of law (see Goshen v. Mutual Life Ins. Co. of 
N.Y., 98 N.Y.2d 314, 326, 746 N.Y.S.2d 858, 774 N.E.2d 
1190). On a motion to dismiss a complaint pursuant to 

CPLR 3211(a)(7) for failure to state a cause of action, 
the court must accept the facts alleged in the pleading as 
true, accord the plaintiff the benefit of every possible 
inference, and determine only whether the facts as alleged 

fit within any cognizable legal theory (see Goshen v. 
Mutual Life Ins. Co. of N.Y., 98 N.Y.2d at 326, 746 

N.Y.S.2d 858, 774 N.E.2d 1190; Leon v. Martinez, 84 
N.Y.2d 83, 87, 614 N.Y.S.2d 972, 638 N.E.2d 511).
Where a party offers evidentiary proof on a motion 

pursuant to CPLR 3211(a)(7), and such proof is 
considered but the motion has not been converted to one 
for summary judgment, “ the criterion is whether the 
proponent of the pleading has a cause of action, not 
whether he [or she] has stated one, and, unless it has been 
shown that a material fact as claimed by the pleader to be 
one is not a fact at all and unless it can be said that no 
significant dispute exists regarding it ... dismissal should 

not eventuate” (Guggenheimer v. Ginzburg, 43 N.Y.2d 
268, 275, 401 N.Y.S.2d 182, 372 N.E.2d 17; see Jannetti 
v. Whelan, 97 A.D.3d 797, 949 N.Y.S.2d 129).

[4] In an action to recover damages for legal malpractice, a 
plaintiff must demonstrate that the attorney failed to 
exercise the ordinary reasonable skill and knowledge 
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commonly possessed by a member of the legal profession 
and that the attorney’s breach of this duty proximately 
caused the plaintiff to sustain actual and ascertainable 

damages (see Rudolf v. Shayne, Dachs, Stanisci, 
Corker & Sauer, 8 N.Y.3d 438, 442, 835 N.Y.S.2d 534, 
867 N.E.2d 385; Bells v. Foster, 83 A.D.3d 876, 877, 922 
N.Y.S.2d 124).

[5] Here, the amended complaint alleges, and the parties do 
not dispute, that the buyer attempted to terminate the 
contract of sale prior to the closing date. As the plaintiff 
argued in the action against him for specific performance, 
he considered this attempted termination an anticipatory 
repudiation of the contract (see D’Abreau v. Smith, 240 

A.D.2d 616, 617, 659 N.Y.S.2d 503; cf. Rachmani 
Corp. v. 9 E. 96th St. Apt. Corp., 211 A.D.2d 262, 268, 
629 N.Y.S.2d 382). Under such circumstances, the 
plaintiff could immediately elect to treat the repudiation 
as a breach and rescind the contract, or await the 
expiration of the time for the buyer’s performance and 
commence an action thereafter (see Smith v. Tenshore 
Realty, Ltd., 31 A.D.3d 741, 742, 820 N.Y.S.2d 292;
Velazquez v. Equity LLC, 28 A.D.3d 473, 474–475, 814 
N.Y.S.2d 182; see also Richard A., 23 Lord, Williston on 
Contracts, § 63:33 at 559 [4th ed.] ). 

The amended complaint stated that Ingrao advised the 
plaintiff of the buyer’s attempted termination of the 
contract *846 and that the plaintiff agreed to rescind the 
contract and return the buyer’s deposit. Ingrao promptly 
notified the buyer of the cancellation of the contract of 
sale and returned the deposit and tendered a check for the 
escrow interest. 

**597 The amended complaint does not explicitly assert 
that the defendants committed legal malpractice by their 
failure to effect a legally valid termination of the contract 
of sale. Indeed, on this appeal, the plaintiff “concedes that 
the [contract of sale] was legally terminated upon Ingrao’s 
return of the [d]eposit.” 

[6] In any event, the documentary evidence submitted in 
support of the defendants’ motion demonstrated that, in 
the action for specific performance, the plaintiff took the 
position that Ingrao effected a valid termination of the 
contract of sale under New York law by sending notice of 
the termination and returning the deposit after the buyer’s 
attempted termination. Accordingly, to the extent that the 
amended complaint may be construed as alleging that the 
defendants failed to legally terminate the contract of sale, 
the plaintiff is estopped from taking such a position in this 
action, as it is inconsistent with the position he took in the 
specific performance action (see Kimco of N.Y. v. Devon,
163 A.D.2d 573, 575, 558 N.Y.S.2d 630; Environmental 

Concern, Inc. v. Larchwood Constr. Corp., 101 A.D.2d 
591, 594, 476 N.Y.S.2d 175).

[7] However, although the plaintiff cannot contest the legal 
effectiveness of Ingrao’s termination of the contract of 
sale, the plaintiff nevertheless takes issue with the method 
by which the defendants terminated that contract. In this 
regard, he urges that the defendants were negligent in 
failing to take additional steps in order to accomplish 
what the amended complaint refers to as “a clear and 
unambiguous” termination. Thus, the plaintiff would hold 
the defendants liable for failing to accomplish something 
more than a legal termination of the contract of sale. 

[8] [9] The standard to which the defendant’s conduct is to 
be compared is not that of the most highly skilled 
attorney, nor is it that of the average member of the legal 
profession, but that of an attorney who is competent and 
qualified (see Restatement [Second] of Torts: Negligence 
§ 299A, Comment e). The conduct of legal matters 
routinely “involve[ ] questions of judgment and discretion 
as to which even the most distinguished members of the 

profession may differ” (Byrnes v. Palmer, 18 App.Div. 
1, 4, 45 N.Y.S. 479, affd. 160 N.Y. 699, 55 N.E. 1093).
Absent an express agreement, an attorney is not a 

guarantor of a particular result (see Byrnes v. Palmer,
18 App.Div. at 4, 45 N.Y.S. 479; see also 1B N.Y. PJI3d 
2:152, at 140–141 [2012] ), and may not be held “liable in 
negligence for ... the exercise of appropriate judgment 
that leads to an unsuccessful *847 result” (Rubinberg v. 
Walker, 252 A.D.2d 466, 467, 676 N.Y.S.2d 149; see 

Grago v. Robertson, 49 A.D.2d 645, 646, 370 
N.Y.S.2d 255; see also PJI 2:152). 

[10] [11] It follows that “[the] selection of one among 
several reasonable courses of action does not constitute 
malpractice” (Rosner v. Paley, 65 N.Y.2d 736, 738, 492 
N.Y.S.2d 13, 481 N.E.2d 553; see Dimond v. 
Kazmierczuk & McGrath, 15 A.D.3d 526, 527, 790 
N.Y.S.2d 219). Attorneys are free to act in a manner that 
is “reasonable and consistent with the law as it existed at 
the time of representation,” without exposing themselves 

to liability for malpractice (Darby & Darby v. VSI 
Intl., 95 N.Y.2d 308, 315, 716 N.Y.S.2d 378, 739 N.E.2d 
744; see Noone v. Stieglitz, 59 A.D.3d 505, 507, 873 
N.Y.S.2d 661; Iocovello v. Weingrad & Weingrad, 4 
A.D.3d 208, 208, 772 N.Y.S.2d 53).

Here, the plaintiff, after consulting with Ingrao, agreed to 
terminate the contract of sale, and the defendants effected 
a legally valid termination. The plaintiff alleges that the 
defendants should have taken additional steps to “clearly 
and unambiguously” terminate the contract of sale. 
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Although **598 those additional steps may have been 
reasonable courses of action, they were not necessary to 

achieve the desired legal result (cf. Logalbo v. Plishkin 
Rubano & Baum, 163 A.D.2d 511, 514, 558 N.Y.S.2d 

185; Shaughnessy v. Baron, 151 A.D.2d 561, 562, 542 
N.Y.S.2d 341). The course of action that the defendants 
took was among the reasonable options available and, 
even accepting the plaintiff’s allegations as true, they fail 
to adequately allege a breach of the applicable standard of 
care (see Leder v. Spiegel, 9 N.Y.3d 836, 837, 840 
N.Y.S.2d 888, 872 N.E.2d 1194, cert. denied sub nom. 
Spiegel v. Rowland, 552 U.S. 1257, 128 S.Ct. 1696, 170 
L.Ed.2d 354; Rosner v. Paley, 65 N.Y.2d at 738, 492 
N.Y.S.2d 13, 481 N.E.2d 553; Hefter v. Citi Habitats, 
Inc., 81 A.D.3d 459, 459, 916 N.Y.S.2d 87; Sklover & 
Donath, LLC v. Eber–Schmid, 71 A.D.3d 497, 498, 897 
N.Y.S.2d 62; Ideal Steel Supply Corp. v. Beil, 55 A.D.3d 
544, 545–546, 865 N.Y.S.2d 299; Palazzolo v. Herrick, 
Feinstein, LLP, 298 A.D.2d 372, 372–373, 751 N.Y.S.2d 
401; Zarin v. Reid & Priest, 184 A.D.2d 385, 387, 585 
N.Y.S.2d 379; Novak v. Fischbein, Olivieri Rozenholc & 
Badillo, 151 A.D.2d 296, 299, 542 N.Y.S.2d 568).

[12] [13] [14] The amended complaint also failed to 
adequately allege that the defendants’ breach of their 
professional duty proximately caused the plaintiff actual 
damages. Damages in a legal malpractice case are 
designed “to make the injured client whole” 

(Campagnola v. Mulholland, Minion & Roe, 76 
N.Y.2d 38, 42, 556 N.Y.S.2d 239, 555 N.E.2d 611).
Accordingly, “litigation expenses incurred in an attempt 
to avoid, minimize, or reduce the damage caused by the 
attorney’s wrongful conduct can be charged to the 

attorney” (DePinto v. Rosenthal & Curry, 237 A.D.2d 

482, 482–483, 655 N.Y.S.2d 102; see Rudolf v. 
Shayne, Dachs, Stanisci, Corker & Sauer, 8 N.Y.3d at 
443, 835 N.Y.S.2d 534, 867 N.E.2d 385). The plaintiff is 
required to plead actual, ascertainable damages that 
resulted from the attorneys’ negligence (see *848
Dempster v. Liotti, 86 A.D.3d 169, 176, 924 N.Y.S.2d 
484). Conclusory allegations of damages or injuries 
predicated on speculation cannot suffice for a malpractice 
action (see Wald v. Berwitz, 62 A.D.3d 786, 787, 880 
N.Y.S.2d 293; Holschauer v. Fisher, 5 A.D.3d 553, 554, 
772 N.Y.S.2d 836), and dismissal is warranted where the 
allegations in the complaint are merely conclusory and 
speculative (see Hashmi v. Messiha, 65 A.D.3d 1193, 
1195, 886 N.Y.S.2d 712; Riback v. Margulis, 43 A.D.3d 
1023, 1023, 842 N.Y.S.2d 54).

[15] Here, the damages alleged in the amended complaint 

consist of expenses incurred in connection with the action 
for specific performance, potential profits that were not 
realized because of the effect of the notice of pendency, 
and costs and lost profits incurred by virtue of the buyer’s 
refusal to vacate the property. The crux of the plaintiff’s 
contention is that the buyer would not have chosen to 
commence the action for specific performance and would 
have voluntarily vacated the premises if the defendants 
had taken the additional enumerated steps to accomplish 
the termination of the contract of sale. The plaintiff’s 
contention rests on speculation as to how the buyer would 
have responded to these requests. In addition, the 
damages cited by the plaintiff all stem from the buyer’s 
independent decision to remain on the premises and 
commence the action for specific performance. It again 
requires speculation to conclude that the buyer would 
have refrained from taking these actions if the additional 
steps were attempted. Accordingly, the plaintiff’s 
contention that the alleged malpractice resulted in legally 
cognizable damages is conclusory and speculative 
inasmuch as it is premised on decisions that were within 

the sole discretion of the buyer (see AmBase Corp. v. 
Davis Polk & Wardwell, 8 N.Y.3d 428, 436, 834 
N.Y.S.2d 705, 866 N.E.2d 1033; **599 Dempster v. 
Liotti, 86 A.D.3d at 180, 924 N.Y.S.2d 484; Hashmi v. 
Messiha, 65 A.D.3d at 1195, 886 N.Y.S.2d 712; Wald v. 
Berwitz, 62 A.D.3d at 787, 880 N.Y.S.2d 293;
Holschauer v. Fisher, 5 A.D.3d at 554, 772 N.Y.S.2d 
836; Giambrone v. Bank of N.Y., 253 A.D.2d 786, 787, 

677 N.Y.S.2d 608; see also Rudolf v. Shayne, Dachs, 
Stanisci, Corker & Sauer, 8 N.Y.3d at 443, 835 N.Y.S.2d 
534, 867 N.E.2d 385; Dupree v. Voorhees, 68 A.D.3d 
810, 812–813, 891 N.Y.S.2d 422).

In conclusion, as the plaintiff effectively concedes, he is 
estopped from denying that the defendants effected a 
legally valid termination of the contract of sale. To the 
extent that the allegations in the amended complaint are 
not barred by the doctrine of judicial estoppel, they fail to 
state a cause of action to recover damages for legal 
malpractice. Accordingly, the defendants’ motion to 
dismiss the amended complaint was properly granted and 
the plaintiff’s cross motion was properly denied as 
academic. 

All Citations 

99 A.D.3d 843, 952 N.Y.S.2d 592, 2012 N.Y. Slip Op. 
06908 

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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241 A.D.2d 484 
Supreme Court, Appellate Division, Second 

Department, New York. 

Abdow KOZMOL, et al., Respondents, 
v. 

LAW FIRM OF ALLEN L. ROTHENBERG, et al., 
Appellants. 

July 14, 1997. 

Synopsis 
Client brought legal malpractice action against former law 
firm, alleging that firm was negligent in failing to make 
proper service against intended personal injury defendant. 
The Supreme Court, Kings County, Golden, J., denied 
firm’s motion for summary judgment. Firm appealed. The 
Supreme Court, Appellate Division, held that although 
firm was negligent, clients could not prove that but for 
firm’s negligence, cause of action against intended 
defendant would not have been dismissed. 

Reversed. 

Procedural Posture(s): On Appeal; Motion for Summary 
Judgment; Motion to Dismiss for Lack of Personal 
Jurisdiction. 

West Headnotes (2) 

[1] Attorneys and Legal Services Pleadings

To state cause of action sounding in legal 
malpractice, plaintiffs must make prima facie 
showing that defendant failed to exercise that 
degree of care, skill, and diligence commonly 
exercised by ordinary member of legal 
community and that but for attorney’s 
negligence, plaintiffs would have prevailed in 
underlying action. 

18 Cases that cite this headnote

[2] Attorneys and Legal Services Nature and 
form

Attorneys and Legal Services Effect of 
noncompliance;  dismissal

Although client’s former firm was negligent in 
serving intended personal injury defendant at 
address where she no longer resided, clients 
could not prove that but for firm’s negligence, 
cause of action against intended defendant 
would not have been dismissed, and thus client’s 
legal malpractice claim would fail, as client’s 
new firm had 120 days to recommence action 
against intended defendant after original action 
was dismissed for failure to effect proper 
service. McKinney’s CPLR 306–b(b). 

12 Cases that cite this headnote

Attorneys and Law Firms 

**63 Peltz & Walker, New York City (Eliot R. Clauss, of 
counsel), for appellants. 

Before ROSENBLATT, J.P., and THOMPSON, 
PIZZUTO and ALTMAN, JJ. 

Opinion 

MEMORANDUM BY THE COURT. 

*484 In an action to recover damages for legal 
malpractice, the defendants appeal, as limited by their 
brief, from so much of an order of the Supreme Court, 
Kings County (Golden, J.), dated July 15, 1996, as denied 
their motion for summary judgment. 

ORDERED that the order is reversed insofar as appealed 
from, on the law, with costs, the defendants’ motion is 
granted, and the complaint is dismissed. 

The plaintiffs were involved in an automobile accident 
with Antoinette Mantone. In October of 1990 the 
plaintiffs retained the defendant law firm (hereinafter the 
Rothenberg firm), to represent them in their personal 
injury action against Mantone. The Rothenberg firm 
commenced the action against Mantone on September 25, 
1993, by filing a copy of the summons and complaint 
with the Clerk of Kings County and filing proof of service 
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on September 27, 1993. Service was made at the address 
given by Mantone in the police report of the accident. 
However, at the time of service, Mantone no longer lived 
at that address. Thereafter, Mantone moved to dismiss the 
action *485 for lack of personal jurisdiction, alleging that 
service upon her was not properly made. The Supreme 
Court scheduled a hearing to ascertain whether service of 
process was properly made. However, on September 7, 
1994, several months prior to the hearing, the plaintiffs 
discharged the Rothenberg firm and engaged John C. 
DiGiovanna to represent them in the action against 
Mantone. A hearing was held on February 27, 1995, and 
on April 26, 1995, the Supreme Court dismissed the 
action against Mantone for lack of personal jurisdiction. 
On June 22, 1995, the plaintiffs commenced this legal 
malpractice action. 

The essence of the plaintiffs’ claim is that the Rothenberg 
firm committed legal malpractice by failing to properly 
serve process **64 on Mantone, which resulted in the 
dismissal of the action against Mantone. 

[1] In order to state a cause of action sounding in legal 
malpractice, the plaintiffs must make a prima facie 
showing that the defendant failed to exercise that degree 
of care, skill, and diligence commonly exercised by an 
ordinary member of the legal community and that “but 
for” the attorney’s negligence, the plaintiffs would have 

prevailed in the underlying action (see, Platt v. 
Portnoy, 220 A.D.2d 652, 632 N.Y.S.2d 659; Andrews 
Beverage Distrib. v. Stern, 215 A.D.2d 706, 627 N.Y.S.2d 
423).

The plaintiffs have demonstrated that the Rothenberg firm 
was negligent in serving Mantone at an address where she 

no longer resided (see, Kleeman v. Rheingold, 81 
N.Y.2d 270, 598 N.Y.S.2d 149, 614 N.E.2d 712). The 
Rothenberg firm failed to use Mantone’s correct address, 
which it had received from the plaintiffs at the time the 
Rothenberg firm was initially retained. Moreover, the 

Rothenberg firm relied upon a three-year old police report 
in ascertaining Mantone’s address. Our inquiry, however, 
does not end here. 

[2] Although the Rothenberg firm was negligent in failing 
to make proper service upon Mantone, the plaintiffs’ 
action to recover damages for legal malpractice must 
nevertheless fail given that the plaintiffs cannot prove that 
“but for” the defendants’ negligence, the cause of action 
against Mantone would not have been dismissed (see, 
L.I.C. Commercial Corp. v. Rosenthal, 202 A.D.2d 644, 
609 N.Y.S.2d 301).

Pursuant to CPLR 306–b(b), “[i]f an action dismissed * * 
* for failure to effect proper service was timely 
commenced, the plaintiff may commence a new action, 
despite the expiration of the statute of limitations after the 
commencement of the original action * * * within one 
hundred twenty days of such dismissal”. Since the 
Mantone action was dismissed on April 26, 1995, the 
plaintiffs had until August 26, 1995 (120 days following 
the dismissal), in which to recommence the Mantone 
*486 action. Inasmuch as the plaintiffs had replaced the 
Rothenberg firm with DiGiovanna on September 7, 1994, 
DiGiovanna could have timely commenced an action 
against Mantone within the 120–day period. During the 
same 120–day period the plaintiffs engaged another law 
firm, which brought a malpractice action against the 
Rothenberg firm on June 22, 1995. Accordingly, the 
plaintiffs’ legal malpractice claim is without merit and the 
defendants’ motion for summary judgment should have 
been granted (see, C & F Pollution Control v. Fidelity & 
Cas. Co. of NY, 222 A.D.2d 828, 653 N.Y.S.2d 704).

All Citations 

241 A.D.2d 484, 660 N.Y.S.2d 63, 1997 N.Y. Slip Op. 
06756 
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CITE TITLE AS: Grace v Law 

SUMMARY 

Appeal, by permission of the Appellate Division of the 
Supreme Court in the Fourth Judicial Department, from 
an order of that Court, entered July 19, 2013. The 
Appellate Division affirmed so much of an order of the 
Supreme Court, Erie County (Shirley Troutman, J.), as 
had (1) denied the motion of defendants Robert L. 
Brenna, Jr., and Brenna, Brenna & Boyce, PLLC for 
summary judgment; and (2) denied that part of the cross 
motion of defendants Michael R. Law and Phillips Lytle 
LLP seeking summary judgment. The following question 
was certified by the Appellate Division: “Was the order of 
this Court entered July 19, 2013, properly made?” 

Grace v Law, 108 AD3d 1173, affirmed. 

HEADNOTES 

Attorney and Client
Malpractice

Client’s Failure to Pursue Appeal in Underlying Action—
Likely to Succeed Standard 

(1) A client who fails to pursue an appeal in an underlying 
action is barred from maintaining a legal malpractice 
action against his or her attorneys only where the client 
was likely to have succeeded on appeal in the underlying 
action. Prior to commencing a legal malpractice action, a 
party who is likely to succeed on appeal of the underlying 
action should be required to press an appeal. However, if 
the client is not likely to succeed, he or she may bring a 
legal malpractice action without first pursuing an appeal 
of the underlying action. This standard will obviate 
premature legal malpractice actions by allowing the 
appellate courts to correct any trial court error and allow 
attorneys to avoid unnecessary malpractice lawsuits by 
being given the opportunity to rectify their clients’ 
unfavorable result. 

Attorney and Client
Malpractice

Summary Judgment Motion—Failure to Show That 
Plaintiff was Likely to Succeed on Appeal in Underlying 
Action 

(2) In a legal malpractice action commenced by plaintiff 
against defendants, who represented him in an underlying 
medical malpractice action in which plaintiff withdrew 
his final claim and failed to pursue an appeal after other 
claims against the allegedly negligent doctor and her 
private university employer were dismissed as time-
barred and a claim against the government agency with 
which the doctor contracted was dismissed for lack of 
jurisdiction, the Appellate Division properly held that 
defendants were not entitled to summary judgment 
dismissing the complaint inasmuch as they failed to 
provide sufficient evidence to determine that plaintiff 
would have been successful on appeal. A client who fails 
to pursue an appeal in an underlying action is *204 barred 
from maintaining a legal malpractice action against his or 
her attorneys only where the client was likely to have 
succeeded on appeal in the underlying action. The court in 
the medical malpractice action determined that the doctor 
was an independent contractor rather than an employee of 
the agency, and thus, jurisdiction was lacking for 
plaintiff’s claim that the agency was liable for the 
doctor’s actions. While defendants submitted the contract 
between the agency and the doctor, which indicated that 
the doctor was required to work at the clinic six days per 
month, that she was under the general direction of the 
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agency, and that the university paid her salary but was 
reimbursed by the agency, that information was 
insufficient to definitively determine whether the doctor 
was an employee of the agency. 

Limitation of Actions
Legal Malpractice

Continuous Representation 

(3) In a legal malpractice action in which defendants, who 
initially undertook to represent plaintiff in an underlying 
medical malpractice action but then withdrew as counsel 
upon learning that the allegedly negligent doctor was 
employed by one of their existing clients, the Appellate 
Division properly denied defendants’ motion for summary 
judgment on the ground that plaintiff’s claims against 
them were time-barred. The rule of continuous 
representation tolls the running of the three-year statute of 
limitations on a legal malpractice claim until the ongoing 
representation is completed. While defendants claimed 
that plaintiff should have known about their inability to 
represent him on a date that fell outside the limitations 
period, plaintiff, by demonstrating that the official order 
substituting counsel was issued on a date within the 
limitations period, raised a triable issue of fact as to 
whether the doctrine of continuous representation tolled 
the statute of limitations because it was unclear when 
defendants’ representation of plaintiff ended. 

RESEARCH REFERENCES 

Am Jur 2d, Attorneys at Law §§ 201, 203, 210, 220–224, 
230; Am Jur 2d, Summary Judgment §§ 17, 23. 

Carmody-Wait 2d, Officers of Court §§ 3:453, 3:454; 
Carmody-Wait 2d, Limitation of Actions § 13:336; 
Carmody-Wait 2d, Summary Judgment §§ 39:54, 39:170. 

Dobbs Law of Torts §§ 246, 718, 722, 723, 728. 

NY Jur 2d, Limitations and Laches § 232; NY Jur 2d, 
Malpractice §§ 43, 79, 80, 91, 95–97; NY Jur 2d, 
Summary Judgment and Pretrial Motions to Dismiss §§ 
33, 35, 46, 80. 

New York Law of Torts §§ 13:31, 13:34, 13:37. 

Siegel, NY Prac §§ 42, 43, 278, 281. 

ANNOTATION REFERENCE 

See ALR Index under Appeal and Error; Attorney 
Malpractice; Limitation of Actions; Summary Judgment. 

FIND SIMILAR CASES ON WESTLAW 

Database: NY-ORCS 
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POINTS OF COUNSEL 

Michael Hutter, Albany, and Phillips Lytle LLP, Buffalo 
(Kevin J. English and Andrew P. Devine of counsel), for 
Michael R. Law and another, appellants. 
I. Under New York law, John W. Grace waived his legal 

malpractice claim. ( Rodriguez v Fredericks, 213 AD2d 

176; Rudolf v Shayne, Dachs, Stanisci, Corker & 
Sauer, 8 NY3d 438.) II. This Court should reject the 

“likely to succeed on appeal” standard. ( Rupert v 

Gates & Adams, P.C., 83 AD3d 1393; Rodriguez v 
Fredericks, 213 AD2d 176; Lurch v United States, 719 
F2d 333, 466 US 927.) III. The requirement of the full 
record from the underlying case conflicts with this 

Court’s holding in Zuckerman v City of New York (49 
NY2d 557 [1980]). IV. John W. Grace’s discontinuance 
of his appeal and claim—which were not frivolous, and 
the record before the court gave reasonable cause to 
believe that a valid appeal and claim existed—precludes 
him from suing Michael R. Law and Phillips Lytle LLP. 

(Sands v State of New York, 49 AD3d 444; Matter of 

Santana v New York State Thruway Auth., 92 Misc 2d 
1.) 
Smith, Sovik, Kendrick & Sugnet, P.C., Syracuse (Kevin 
E. Hulslander of counsel), for Robert L. Brenna, Jr., and 
another, appellants. 
I. If the Court finds that this is not a case of first 

impression, then Rupert v Gates & Adams, P.C. (83 

AD3d 1393 [2011]) and Rodriguez v Fredericks (213 
AD2d 176 [1995]) control, and plaintiff’s claim for legal 
malpractice cannot proceed because plaintiff directed the 
termination of the underlying case. (Andre v Pomeroy, 35 
NY2d 361; Reinert v Town of Johnsburg, 99 AD2d 572;

Alvarez v Prospect Hosp., 68 NY2d 320;

Zuckerman v City of New York, 49 NY2d 557; Raux v 
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City of Utica, 59 AD3d 984; Kirbis v LPCiminelli, 
Inc., 90 AD3d 1581; Persaud v Darbeau,13 AD3d 347; 
Murray Warehouse v Abelove, 170 AD2d 1027; Forest 
City Enters., Inc. v Russo, 8 Misc 3d 151; Lue v 
Finkelstein & Partners, LLP, 67 AD3d 1187.) II. If the 
Court finds that this is a case of first impression, then it 
should find that a party waives his right to commence a 
legal malpractice action where he terminates an 
underlying action in which a cause of action is ripe for 
trial and a meritorious appeal is pending. III. The public 
policy concerns raised by this matter necessitate a finding 
in favor of the appellants. 
LoTempio & Brown, P.C., Buffalo (Brian J. Bogner of 
counsel), for respondent. 
I. Michael R. Law and Phillips Lytle LLP *206
abandoned their appeal with respect to the denial of their 
motion for summary judgment on the statute of 
limitations grounds. (De Leon v New York City Tr. Auth., 
50 NY2d 176; Clarke v Dangelo, 109 AD3d 1194; Mills v 
Chauvin, 103 AD3d 1041; Rodriguez v Dormitory Auth. 
of the State of N.Y., 104 AD3d 529; Goldstein v Held, 52 
AD3d 471.) II. The majority properly rejected the per se 
rule advocated by Michael R. Law and Phillips Lytle 

LLP. ( Rupert v Gates & Adams, P.C., 83 AD3d 1393; 

Rodriguez v Fredericks, 213 AD2d 176.) III. Pursuing 
the remaining claim against the Veterans Administration 
Hospital would not have led to a full recovery. IV. The 
meritorious appeal or reasonably prudent party standard 

should be rejected. ( Rudolf v Shayne, Dachs, Stanisci, 
Corker & Sauer, 8 NY3d 438; Velie v Ellis Law, P.C., 48 

AD3d 674; Boglia v Greenberg, 63 AD3d 973; Sands 

v State of New York, 49 AD3d 444.) V. The majority’s 
likely to succeed standard and previous would have 
succeeded standard should also be rejected. (Brummer v 
Barnes Firm, P.C., 56 AD3d 1177.) VI. Even if this Court 
applies the would have succeeded standard, the likely to 
succeed standard, the meritorious appeal standard or the 
reasonably prudent party standard, the summary judgment 
motions were properly denied. (Orphan v Pilnik, 15 
NY3d 907; Gray v Williams, 108 AD3d 1085; Rodriguez 
v New York City Health & Hosps. Corp., 50 AD3d 464; 
Evans v Holleran, 198 AD2d 472; Hylick v Halweil, 112 

AD2d 400; Genesee/Wyoming YMCA v Bovis Lend 
Lease LMB, Inc., 98 AD3d 1242.) VII. The Fourth 
Department’s decision does not conflict with this Court’s 

prior ruling in Zuckerman v City of New York (49 
NY2d 557 [1980]). VIII. The majority properly rejected 
the per se rule advocated by Robert L. Brenna, Jr., and 

Brenna, Brenna & Boyce, PLLC. ( Rupert v Gates & 

Adams, P.C., 83 AD3d 1393; Rodriguez v Fredericks, 
213 AD2d 176.) IX. Pursuing the remaining claim against 
the Veterans Administration Hospital would not have led 

to a full recovery. X. There is no evidence that John W. 
Grace’s current attorney directed Grace to discontinue the 
remaining cause of action against the Veterans 
Administration Hospital to pursue a claim against his 
former attorneys for legal malpractice. 

OPINION OF THE COURT 

Abdus-Salaam, J. 

We are presented with an issue of first impression for this 
Court: 

What effect does a client’s failure to pursue an appeal in 
an underlying action have on his or her ability to maintain 
a legal *207 malpractice lawsuit? We hold that the failure 
to appeal **2 bars the legal malpractice action only where 
the client was likely to have succeeded on appeal in the 
underlying action. 

I 
In October 2002, plaintiff John W. Grace began receiving 
treatment for an eye condition at the Veterans 
Administration Rochester Outpatient Clinic (VA Clinic) 
from ophthalmologist Dr. Shobha Boghani. Plaintiff’s 
July 2003 appointment with her, however, was cancelled 
and not rescheduled for approximately one year. When 
plaintiff returned in August 2004, another VA 
ophthalmologist scheduled a consultation for plaintiff 
with Rochester Eye Associates. During that appointment, 
plaintiff was diagnosed with neovascular glaucoma, 
which ultimately left him blind in his right eye. At some 
point, plaintiff apparently learned that his blindness may 
have been prevented had it been detected earlier. 

In August 2006, plaintiff retained Robert L. Brenna, Jr. 
and Brenna, Brenna & Boyce, PLLC (the Brenna 
defendants), to bring an administrative proceeding against 
the Veterans Administration (the VA) for malpractice due 
to its alleged failure to diagnose the eye condition and 
follow up with plaintiff after the VA canceled his July 
2003 appointment. When delays occurred in the 
proceeding that the Brenna defendants brought on 
plaintiff’s behalf, they recommended that plaintiff retain 
Michael R. Law and Phillips Lytle LLP (the Law 
defendants) to pursue a medical malpractice action 
against the VA. 
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In January 2008, plaintiff, represented by the Law 
defendants, filed an action in federal court against the 
United States and the VA under the Federal Tort Claims 
Act for medical malpractice and negligence in cancelling 
his July 2003 appointment (hereinafter the underlying 
action). At some point, the Law defendants learned that 
Dr. Boghani was not employed by the VA but was instead 
an employee of the University of Rochester (University), 
one of their existing clients. Because of this conflict, they 
informed plaintiff that they could no longer represent him. 
The Brenna defendants resumed representation of 
plaintiff. On December 8, 2008, an order was signed by 
the District Court, directing the substitution of counsel. 

The VA was granted leave to commence a third-party 
action against Dr. Boghani and the University. Plaintiff 
amended his complaint to add Dr. Boghani and the 
University as defendants. Dr. Boghani and the University 
moved for summary judgment *208 dismissing the claims 
against them as time-barred. The VA also moved for 
summary judgment based upon lack of jurisdiction, 
alleging that it was not liable to plaintiff because Dr. 
Boghani was not its employee. 

Holding that plaintiff’s claims against Dr. Boghani and 
the University were time-barred, the United States District 
Court for the Western District of New York granted 

defendants’ motion for summary judgment (see Grace 
v United States, 754 F Supp 2d 585, 602 [WD NY 2010]). 
The court determined that Dr. Boghani was an 
independent contractor, not an employee of the VA, and 
thus, jurisdiction was lacking for plaintiff’s claim that it 
was liable for Dr. **3 Boghani’s actions. The court 
granted the VA’s motion for summary judgment to that 

extent (see id. at 597-598). Plaintiff’s remaining claim 
for malpractice based on the VA’s failure to reschedule 
his appointment, however, survived the VA’s motion. 

Thereafter, Brenna sent plaintiff a letter which stated that 
plaintiff was unlikely to succeed on the remaining claim 
against the VA, and that a trial on that claim would be 
lengthy and, due to expert costs, expensive. Plaintiff thus 
directed the Brenna defendants to discontinue the 
underlying action. 

Subsequently, plaintiff retained his current counsel to sue 
the Brenna defendants and the Law defendants for legal 
malpractice in failing to timely sue Dr. Boghani and the 
University. The Law defendants answered that plaintiff 
was estopped from commencing this action because he 
failed to appeal the underlying action. They later moved 
for leave to amend their answer to assert a statute of 
limitations defense, and upon amendment, for summary 
judgment in their favor, dismissing the complaint. The 

Brenna defendants also moved for summary judgment. 
They argued that plaintiff voluntarily discontinued the 
underlying action, thus forfeiting any right he may have 
had to pursue this legal malpractice action, and that they 
were not responsible for the Law defendants’ failure to 
initially sue Dr. Boghani and the University because they 
did not initiate the action. 

Supreme Court granted the Law defendants’ motion to 
amend their answer, denied their motion for summary 
judgment, and denied the Brenna defendants’ motion for 
summary judgment. Both defendants appealed. 

The Appellate Division, with one justice dissenting, 
affirmed the Supreme Court order (Grace v Law, 108 
AD3d 1173 [4th Dept 2013]). The court observed that 
while this is an issue of *209 first impression in New 
York, a per se rule that failure to appeal in an underlying 
action bars a legal malpractice claim has been rejected by 
several of our sister states. The court concluded that 
“defendants failed to establish that plaintiff was likely to 
succeed on an appeal . . . and, therefore, that their alleged 
negligence was not a proximate cause of his damages” 
(id. at 1176). The court determined that the record was 
insufficient to hold that defendants’ “representation of 
plaintiff did not preclude him from prevailing in the 
underlying lawsuit or upon appeal” (id. [brackets 
omitted]). In denying the Law defendants’ motion for 
summary judgment, the court held that “the continuous 
representation doctrine applied to toll the statute of 
limitations” (id. at 1177).1

The Appellate Division granted defendants’ motions for 
leave to appeal to this **4 Court (109 AD3d 1222 
[2013]), and certified the question of whether the order 
was properly made. 

II 
While this Court has not had occasion to enunciate the 
appropriate standard for bringing legal malpractice 
lawsuits in the circumstances presented here, the 
Appellate Division Departments have examined similar 

circumstances (see Rupert v Gates & Adams, P.C., 83 

AD3d 1393 [4th Dept 2011]; Rodriguez v Fredericks, 
213 AD2d 176 [1st Dept 1995]). Those decisions—
presented in the settlement context—generally stand for 
the proposition that an attorney should be given the 
opportunity to vindicate him or herself on appeal of an 
underlying action prior to being subjected to a legal 
malpractice suit. 
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Defendants contend that a plaintiff forfeits his or her 
opportunity to commence a legal malpractice action when 
he or she fails to pursue a nonfrivolous or meritorious 
appeal that a reasonable lawyer would pursue (see Sands 

v State of New York, 49 AD3d 444, 444 [1st Dept 

2008]; see also MB Indus., LLC v CNA Ins. Co., 74 So 
3d 1173 [La 2011]; Rondeno v Law Off. of William S. 
Vincent, Jr., 111 So 3d 515, 524 [La Ct App, 4th Cir 
2013]). In contrast, plaintiff urges us to adopt a “likely to 
succeed” standard. Courts applying the “likely to 
succeed” standard analyze whether a client can 
commence a legal malpractice action without taking an 
appeal in the underlying action based *210 upon the 
likelihood of success on that underlying appeal. In 

Hewitt v Allen (118 Nev 216, 43 P3d 345 [2002]), the 
Supreme Court of Nevada held that the voluntary 
dismissal of an underlying appeal does not constitute 
abandonment where the appeal “would be fruitless or 

without merit” ( 118 Nev at 218, 43 P3d at 346). The 
United States District Court for the District of Nevada 
interpreted Hewitt to mean that a defendant would have to 
show that the pending appeal was “likely” to succeed (U-
Haul Co. of Nevada, Inc. v Gregory J. Kamer, Ltd., 2013 
WL 4505800, *2, 2013 US Dist LEXIS 119448, *5-6 [D 
Nev, Aug. 21, 2013, No. 2:12-CV-00231-KJD-CWH]). 
Florida courts have held that “[w]here a party’s loss 
results from judicial error occasioned by the attorney’s 
curable, nonprejudicial mistake in the conduct of the 
litigation, and the error would most likely have been 
corrected on appeal, the cause of action for legal 
malpractice is abandoned if a final appellate decision is 

not obtained” ( Segall v Segall, 632 So 2d 76, 78 [Fla 
Dist Ct App, 3d Dist 1993]; see Technical Packaging, Inc. 
v Hanchett, 992 So 2d 309, 316 [Fla Dist Ct App, 2d Dist 

2008]; Eastman v Flor-Ohio, Ltd., 744 So 2d 499, 504 
[Fla Dist Ct App, 5th Dist 1999]). 

Defendants argue that the “likely to succeed” standard 
should not be adopted because it requires courts to 
speculate on the outcome of the underlying appeal. They 
posit, nevertheless, that even were we to adopt the “likely 
to succeed” standard, plaintiff could have succeeded on 
an appeal of the underlying action and, thus, should not be 
allowed to sue them for legal malpractice. 

(1) Here, the Appellate Division adopted the likely to 
succeed standard employed by **5 our sister states with a 
proximate cause element.2 We agree that this is the proper 
standard, and that prior to commencing a legal 
malpractice action, a party who is likely to succeed on 
appeal of the underlying action should be required to 
press an appeal. However, if the client is not likely to 

succeed, he or she may bring a legal malpractice action 
without first pursuing an appeal of the underlying action. 

On balance, the likely to succeed standard is the most 
efficient and fair for all parties. This standard will obviate 
premature legal malpractice actions by allowing the 
appellate courts to correct any trial court error and allow 
attorneys to avoid unnecessary malpractice lawsuits by 
being given the opportunity to rectify their clients’ 
unfavorable result. Contrary *211 to defendants’ assertion 
that this standard will require courts to speculate on the 
success of an appeal, courts engage in this type of 
analysis when deciding legal malpractice actions 
generally (see Davis v Klein, 88 NY2d 1008, 1009-1010 
[1996] [“In order to establish a prima facie case of legal 
malpractice, a plaintiff must demonstrate that the plaintiff 
would have succeeded on the merits of the underlying 
action but for the attorney’s negligence”]; see also 

Rudolf v Shayne, Dachs, Stanisci, Corker & Sauer, 8 

NY3d 438, 442-443 [2007]; McKenna v Forsyth & 
Forsyth, 280 AD2d 79, 82 [4th Dept 2001]). We reject the 
nonfrivolous/meritorious appeal standard proposed by 
defendants as that would require virtually any client to 
pursue an appeal prior to suing for legal malpractice. 

III 
(2) Applying the likely to succeed standard to the merits 
of this case, the Appellate Division reached the correct 
result. 

On this record, defendants failed to provide sufficient 
evidence to determine that plaintiff would have been 
successful on appeal in demonstrating that Dr. Boghani 
was a VA employee, rather than an independent 
contractor counsel was required to name as a defendant 

separate from the VA (see Leone v United States, 910 
F2d 46, 50 [2d Cir 1990], cert denied 499 US 905 [1991]; 

see also United States v Orleans, 425 US 807, 813 
[1976]). As support, defendants submitted the contract 
between the VA and the University, which indicates, 
among other things, that Dr. Boghani was required to 
work at the VA Clinic six days per month, was under the 
general direction of the VA, and the University paid Dr. 
Boghani’s salary but was reimbursed by the VA. This 
information is insufficient to definitively determine 
whether Dr. Boghani was a VA employee, and thus, the 
Appellate Division correctly held that defendants **6
failed to meet their summary judgment burden on this 
issue. 
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(3) Regarding the Law defendants’ motion for summary 
judgment on the ground that plaintiff’s claims against 
them are time-barred, the statute of limitations in a legal 
malpractice action is three years from the accrual of the 

claim (see CPLR 214). Plaintiff commenced this 
action on December 5, 2011. The Law defendants claim 
that plaintiff should have known as early as September 
26, 2008, that they would no longer be able to represent 
him and that the Brenna defendants would be taking over 
the case. Plaintiff, however, claims that he did not learn of 
the substitution of counsel until December 8, 2008, when 
the official*212 stipulated order substituting counsel was 
issued by the District Court. 

“[T]he rule of continuous representation tolls the running 
of the [s]tatute of [l]imitations on the malpractice claim 
until the ongoing representation is completed” 

( Shumsky v Eisenstein, 96 NY2d 164, 167-168 
[2001]). Plaintiff has raised a triable issue of fact as to 
whether the doctrine of continuous representation tolled 
the statute of limitations because it is unclear when the 
Law defendants’ representation of plaintiff ended. 
Therefore, the Appellate Division properly denied the 

Law defendants’ motion for summary judgment based on 
the statute of limitations. 

Accordingly, the Appellate Division order should be 
affirmed, with costs, and the certified question answered 
in the affirmative. 

Chief Judge Lippman and Judges Graffeo, Read, Smith 
and Rivera concur; Judge Pigott taking no part. 

Order affirmed, with costs, and certified question 
answered in the affirmative. 

FOOTNOTES 

Copr. (C) 2025, Secretary of State, State of New York 

Footnotes

1 The dissenting justice concluded that a nonfrivolous appeal standard should be applied, and because 
plaintiff’s claims in the underlying action were not frivolous, he should be required to appeal prior to 
bringing the legal malpractice suit. 

2
Utah courts too consider proximate cause in analyzing this issue (see Crestwood Cove Apts. Bus. Trust 
v Turner, 164 P3d 1247 [Utah 2007]). 
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KeyCite Yellow Flag - Negative Treatment 
Disagreed With by Kappes v. Rhodes, Wyo., April 22, 2024 

7 A.D.3d 30 
Supreme Court, Appellate Division, First 

Department, New York. 

Bruce LINDENMAN, et al., Plaintiffs–Appellants, 
v. 

David M. KREITZER, etc., et al., Defendants–
Respondents, 

Leonard S. Shoob, Defendant. 

April 6, 2004. 

Synopsis 
Background: Former clients brought legal malpractice 
action against lawyer that had represented them in 
underlying personal injury case, and, as successor in 
interest, law firm that had purchased lawyer’s former firm 
after he was disbarred. The Supreme Court, New York 
County, Louis York, J., granted defendants’ motion to 
dismiss, and denied plaintiffs’ motion to reopen trial. 
Plaintiffs appealed. 

[Holding:] The Supreme Court, Appellate Division, 
Ellerin, J., held that proof of the collectibility of 
underlying judgment was not an essential element of 
plaintiff’s cause of action for legal malpractice; 

overruling Larson v. Crucet, 105 A.D.2d 651, 481 
N.Y.S.2d 368.

Reversed and remanded. 

Procedural Posture(s): On Appeal; Motion to Dismiss. 

West Headnotes (9) 

[1] Attorneys and Legal Services Presumptions, 
inferences, and burden of proof

A plaintiff’s burden of proof in a legal 
malpractice action is a heavy one; the plaintiff 
must prove first the hypothetical outcome of the 
underlying litigation and, then, the attorney’s 
liability for malpractice in connection with that 

litigation. 

14 Cases that cite this headnote

[2] Attorneys and Legal Services Weight and 
Sufficiency

In a legal malpractice case, only after the 
plaintiff establishes that he would have 
recovered a favorable judgment in the 
underlying action can he proceed with proof that 
the attorney engaged to represent him in the 
underlying action was negligent in handling that 
action and that the attorney’s negligence was the 
proximate cause of the plaintiff’s loss since it 
prevented him from being properly compensated 
for his loss. 

7 Cases that cite this headnote

[3] Attorneys and Legal Services Injury or harm

An essential element of the plaintiff’s case in 
any legal malpractice action is actual damages, 
i.e., the injuries he suffered and their value. 

2 Cases that cite this headnote

[4] Attorneys and Legal Services Measure and 
amount

In a legal malpractice case, when the injury 
suffered is the loss of a cause of action, the 
measure of damages is generally the value of the 
claim lost. 

3 Cases that cite this headnote

[5] Attorneys and Legal Services Relief 
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obtained;  amount of recovery

In a legal malpractice action arising from an 
attorney’s alleged negligence in preparing or 
conducting litigation, the plaintiff must prove 
the value of the lost judgment. 

7 Cases that cite this headnote

[6] Attorneys and Legal Services Post-judgment 
proceedings;  enforcement of judgment
Attorneys and Legal Services Measure and 
amount

It is only after the plaintiff in a legal malpractice 
case has proved the case underlying the 
malpractice case, including the value of the lost 
judgment, that the issue of collectibility may 
arise, and a fact finder’s judgment in the 
plaintiff’s favor, i.e., the finding that the plaintiff 
was wronged by the defendant in the underlying 
action and wronged by the attorney who 
represented him in that action, is itself a 
vindication of the legitimacy of the plaintiff’s 
underlying claim and has value regardless of 
whether it is wholly collectible. 

11 Cases that cite this headnote

[7] Attorneys and Legal Services Post-judgment 
proceedings;  enforcement of judgment

Proof of the collectibility of a favorable 
judgment in the underlying action is not an 
essential element of the plaintiff’s cause of 
action for legal malpractice against attorney 
engaged to represent the plaintiff in that 

underlying action; overruling Larson v. 
Crucet, 105 A.D.2d 651, 481 N.Y.S.2d 368.

8 Cases that cite this headnote

[8] Attorneys and Legal Services Aggravation 
and mitigation

When relevant in a legal malpractice case 
against the attorney engaged to represent the 
plaintiff in an underlying action, the issue of 
noncollectibility of a favorable judgment in the 
underlying action should be treated as a matter 
constituting an avoidance or mitigation of the 
consequences of the attorney’s malpractice, and 
the erring attorney should bear the inherent risks 
and uncertainties of proving it. 

4 Cases that cite this headnote

[9] Attorneys and Legal Services Measure and 
amount

In a legal malpractice case against attorney 
engaged to represent the plaintiff in an 
underlying action, the attorney’s burden of 
proving noncollectibility of a favorable 
judgment in the underlying case is limited to the 
period between the date of the legal malpractice 
and the end of a reasonable period of time after 
the malpractice trial, short of the full 20–year 
viability period of a judgment, without prejudice 
to the plaintiff to present evidence that 
subsequently becomes available concerning 
collectibility of the judgment before the 

expiration of its full life span. McKinney’s 
CPLR 211(b), 5203(a). 

5 Cases that cite this headnote

Attorneys and Law Firms 

**5 *31 Leslie D. Kelmachter, of counsel (Alan L. 
Fuchsberg, on the brief, The Jacob D. Fuchsberg Law 
Firm, LLP, attorneys), for plaintiffs-appellants. 

James E. Musurca, attorney for David M. Kreitzer and 
Kreitzer & Vogelman, defendants-respondents. 

Daniel W. Pariser, defendant-respondent pro se, and for 
Pariser & Vogelman, P.C., defendant-respondent. 

PETER TOM, J.P., DAVID B. SAXE, BETTY 
WEINBERG ELLERIN, MILTON L. WILLIAMS, 
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GEORGE D. MARLOW, JJ. 

Opinion 

ELLERIN, J. 

This appeal provides us with the opportunity to examine 
the essential elements in **6 an action for legal 
malpractice and, more specifically, whether the plaintiff 
bears a burden of proving the extent to which any 
judgment awarded in the underlying action could have 
been collected against the initial wrongdoer. For the 
reasons that follow, we conclude that the ultimate 
collectibility of any judgment that could have been 
obtained in the underlying action is not an element 
necessary to establish the plaintiff’s claim. 

Plaintiffs in the instant case retained defendants David 
Kreitzer and Kreitzer & Vogelman to pursue an action on 
their behalf against the Westwind Yacht Club in Freeport, 
New York, for personal injuries sustained by plaintiff 
Bruce Lindenman on January 28, 1989, as a result of 
being struck in the forehead with a metal tray of dishes 
carried by a waiter. A lawsuit was initiated in Supreme 
Court, Nassau County. However, it was dismissed on 
April 24, 1992, after defendants, then serving as 
plaintiffs’ counsel, failed to serve a bill of particulars 
despite a pending order of preclusion dated January 6, 
1992 that directed plaintiffs to provide a bill of particulars 
within 45 days. Although defendant Kreitzer’s motion for 
reargument was denied and the appeal that he had noticed 
was dismissed by the Second Department after he failed 
to perfect it, Kreitzer continued until some time in 1997 to 
represent to plaintiffs that the action was proceeding. 

Upon learning that the case had been dismissed years 
earlier, plaintiffs brought this action for legal malpractice, 
naming Pariser & Vogelman as successor in interest to the 
Kreitzer & *32 Vogelman firm, which had been sold in 
1997 to Daniel Pariser and Donald Vogelman (hereinafter 
P & V). (Defendant Kreitzer was suspended from the 

practice of law for three years by this Court as of 
March 20, 1997 (229 A.D.2d 188, 653 N.Y.S.2d 572) and 

disbarred by this Court as of March 27, 2001 (281 
A.D.2d 35, 722 N.Y.S.2d 505).) On the parties’ motions 
for summary judgment, the court held that defendant 
Kreitzer breached the duty owed to plaintiffs, that 
defendant Vogelman, as a partner in Kreitzer & 
Vogelman, was vicariously liable for such breach, and 
that defendant Pariser’s liability, if any, to plaintiffs was 
limited to his share of the property of the P & V 
partnership. The court reserved for trial the questions of 

whether defendant Kreitzer’s breach of duty proximately 
caused the damages alleged by plaintiffs and whether 
defendant P & V was liable as an alleged successor in 
interest to defendant Kreitzer & Vogelman. 

A nonjury trial was held. Plaintiffs rested their case after 
three days, on April 13, 2001. Defendants immediately 
moved for a dismissal on the ground that plaintiffs had 
not proved their prima facie case of legal malpractice 
because they had not presented any evidence that a 
judgment in the underlying personal injury action could 
have been collected. At plaintiffs’ counsel’s request, the 
trial court granted the parties 15 days to brief the issue of 
whether plaintiffs were required to present evidence of the 
collectibility of an underlying judgment. Five days later, 
plaintiffs moved, by order to show cause, to reopen the 
trial for the purpose of submitting proof on that issue. 
Defendants opposed on the ground that the motion was 
untimely and that they would be prejudiced if the trial 
were reopened because they had had no opportunity to 
take discovery on an essential element of plaintiffs’ case. 
Plaintiffs’ counsel’s reply affirmation, dated June 10, 
2001, stated that plaintiffs intended to subpoena and call 
to testify the attorney who represented the yacht club in 
the underlying action and one or the other of two 
supervisory employees in the claims department of the 
club’s insurance carrier. The affirmation stated that 
plaintiffs also intended to introduce into evidence the **7
relevant documents demonstrating that the yacht club was 
a viable business and that the real estate had been sold in 
1999 for $850,000. 

The court denied plaintiffs’ motion to reopen the trial, on 
the grounds that plaintiffs had had more than enough time 
to address the issue of the collectibility of the underlying 
judgment, given that defendants Kreitzer and Kreitzer & 
Vogelman asserted it as an affirmative defense in their 
answer and sought *33 information pertaining to it in 
their demand for a bill of particulars and requests for 
discovery, and that plaintiffs’ failure to respond to 
defendants’ requests for information on the issue placed 
defendants at a disadvantage in their ability to respond to 
any proof that plaintiffs would offer at a reopened trial. 
This appeal followed. 

While we have held that “[a] trial court’s discretion to 
reopen a case after a party has rested should be sparingly 
exercised” (King v. Burkowski, 155 A.D.2d 285, 547 
N.Y.S.2d 48), on the record before us, it appears that in 
the interest of justice, the court, in this nonjury trial, 
would have been better advised to reopen the case to 
permit what it considered crucial evidence to be 
submitted. 
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However, before we reverse the denial of plaintiffs’ 
motion to reopen the case and remand for further 
proceedings, we must address the validity of the trial 
court’s dismissal based solely on its finding that plaintiffs 
failed to meet their burden of proving that if they had 
prevailed in the underlying action they would have been 
able to collect on that judgment from the original 
defendant. 

In support of its conclusion that plaintiffs were required to 

prove collectibility, the court relied on Larson v. 
Crucet, 105 A.D.2d 651, 481 N.Y.S.2d 368. Defendants 

cited McKenna v. Forsyth & Forsyth, 280 A.D.2d 79, 
720 N.Y.S.2d 654 [4th Dept.], lv. denied 96 N.Y.2d 720, 
733 N.Y.S.2d 372, 759 N.E.2d 371 as well as Larson.
Both cases rely, either directly or through an intervening 
decision or decisions, on Vooth v. McEachen, 181 N.Y. 
28, 73 N.E. 488 and Schmitt v. McMillan, 175 App.Div. 
799, 162 N.Y.S. 437 for the proposition that the plaintiff 
in a legal malpractice action bears the burden of proving 
that the underlying judgment was collectible. However, 
the holdings of both Vooth and Schmitt have been 
mischaracterized. In both cases, the deficiency of the 
malpractice action was not the plaintiff’s failure to prove 
that the underlying judgment was collectible but rather 
that the plaintiff failed to prove the underlying cause of 
action itself, including the amount of damages flowing 
therefrom. 

In Vooth, what was found fatally absent from the 
plaintiff’s case was proof of the value of the claim the 
attorney was hired to collect. The question of whether the 
estate would actually have paid the claimed sum did not 
arise. In Schmitt, this Court dismissed the complaint for 
failure to state facts from which it could be inferred that 
the plaintiff ever had a cause of action that would have 
ripened into a judgment had her attorney *34 proceeded 
with diligence. Citing Vooth, the Court declared, “In an 
action of this character the plaintiff must allege in his 
complaint and prove at the trial that but for the negligence 
of the attorney the plaintiff’s claim could or would have 
been collected.... [I]t necessarily follows that sufficient 
facts must be set forth to show that the plaintiff had a 
good cause of action against whom the claim was 
asserted ” (175 A.D. at 801, 162 N.Y.S. 437 [emphasis 
added] ). While the phrase, “could or would have been 
collected,” has been read as limiting the damages 
recoverable in a legal malpractice action to the actual 
“amount that ‘could or would have been collected’ in the 

underlying action” (see e.g. **8 McKenna, supra at 
82–83, 720 N.Y.S.2d 654), it is clear from the opinion 
itself and its reliance on Vooth that such was not in fact 
the holding of Schmitt and that that phrase refers not to 
the collectibility of the judgment but to the ripening of the 

underlying cause of action into a judgment. 

[1] [2] A plaintiff’s burden of proof in a legal malpractice 
action is a heavy one. The plaintiff must prove first the 
hypothetical outcome of the underlying litigation and, 
then, the attorney’s liability for malpractice in connection 
with that litigation. As the Fourth Department observed in 
the McKenna case, the requirement of “proving a ‘case 
within a case’ ... is a distinctive feature of legal 
malpractice actions arising from an attorney’s alleged 

negligence in preparing or conducting litigation” ( 280 

A.D.2d at 82, 720 N.Y.S.2d 654, quoting Kituskie v. 
Corbman, 552 Pa. 275, 281, 714 A.2d 1027, 1030). “It 
adds an additional layer to the element of proximate 
cause, requiring the jury to find the hypothetical outcome 
of other litigation before finding the attorney’s liability in 

the litigation before it” (id.). Only after the plaintiff 
establishes that he would have recovered a favorable 
judgment in the underlying action can he proceed with 
proof that the attorney engaged to represent him in the 
underlying action was negligent in handling that action 
and that the attorney’s negligence was the proximate 
cause of the plaintiff’s loss since it prevented him from 

being properly compensated for his loss (see Kituskie 
v. Corbman, supra, 552 Pa. at 282, 714 A.2d at 1030).

[3] [4] [5] Of course, an essential element of the plaintiff’s 
case in any legal malpractice action is actual damages, 
i.e., the injuries he suffered and their value (see Mendoza 
v. Schlossman, 87 A.D.2d 606, 607, 448 N.Y.S.2d 45).
“Where the injury suffered is the loss of a cause of action, 
the measure of damages is generally the value of the 

claim lost” (Campagnola v. Mulholland, 76 N.Y.2d 
38, 42, 556 N.Y.S.2d 239, 555 N.E.2d 611). Thus, in a 
malpractice action arising *35 from an attorney’s alleged 
negligence in preparing or conducting litigation the 
plaintiff must prove the value of the lost judgment. 

[6] It is only after the plaintiff has proved the case within 
the case, including the value of the lost judgment, that the 
issue of collectibility may arise. Indeed, a fact finder’s 
judgment in the plaintiff’s favor, i.e., the finding that the 
plaintiff was wronged by the defendant in the underlying 
action and wronged by the attorney who represented him 
in that action, is itself a vindication of the legitimacy of 
the plaintiff’s underlying claim and has value regardless 

of whether it is wholly collectible (see Smith v. Haden,
868 F.Supp. 1, 2 [D.C.] ).

[7] To the extent that Larson v. Crucet, 105 A.D.2d 
651, 481 N.Y.S.2d 368 holds that proof of the 
collectibility of the underlying judgment is an essential 
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element of the plaintiff’s cause of action for legal 
malpractice, we overrule that decision. 

[8] We further find that, where relevant, the issue of 
noncollectibility should be treated as a matter constituting 
an avoidance or mitigation of the consequences of the 

attorney’s malpractice (see e.g. Jourdain v. Dineen,
527 A.2d 1304, 1306 [Me.] ) and the erring attorney 
should bear the inherent risks and uncertainties of proving 

it (see Kituskie v. Corbman, 452 Pa.Super. 467, 474, 

682 A.2d 378, 382, affd. 552 Pa. 275, 714 A.2d 1027;

Power Constructors, Inc. v. Taylor & Hintze, 960 P.2d 

20, 31 [Alaska]; Smith v. Haden, supra, 868 F.Supp. at 
2–3). This is particularly appropriate since the legal 
malpractice action is likely to have been brought years 
after the underlying events, as in this case, because of the 
defendant attorney’s **9 failure to act timely in the first 
instance. This necessarily implicates the date or time 
frame within which noncollectibility should be 
determined. It might be argued that the most reasonable 
date is the date of the attorney’s malpractice, or the date 
on which a conclusion to the litigation could reasonably 
have been anticipated had there been no malpractice. 
However, consideration must be given to the fact that a 
New York judgment has a 20–year life span (see

CPLR 211[b]; see also CPLR 5203[a] [money 
judgment initially becomes 10–year lien against 
property]; CPLR 5014[1] [new 10–year lien available via 
renewal judgment] ) and that, even if the judgment is not 
collectible at the time of its entry, it may become 
collectible at any time during that life span. 

In New Jersey, where a judgment is valid for 20 years and 
may be extended for another 20, one appellate court has 
suggested *36 that an appropriate time span is the length 
of time between the date of the legal malpractice and the 
end of a reasonable period of time after the date of the 
malpractice trial, short of the initial 20–year viability 

period of a judgment (Hoppe v. Ranzini, 158 
N.J.Super. 158, 169, 385 A.2d 913, 919). In any event, 
the rule to be adopted in a particular case “should be one 

that effects a fair balance between the rights of, and 
burdens on, both the client and the attorney who 
negligently conducts litigation on the client’s behalf” 

(158 N.J.Super. at 168, 385 A.2d at 918).

[9] We find it appropriate to limit the defendant attorney’s 
burden of proving noncollectibility to the period between 
the date of the legal malpractice and the end of a 
reasonable period of time after the malpractice trial, short 
of the full 20–year viability period of a judgment, without 
prejudice to the plaintiff to present evidence that 
subsequently becomes available concerning collectibility 
of the judgment before the expiration of its full life span. 
Ultimately, the date as of which noncollectibility must be 
established in a particular case will have to be determined 
according to the life span of the judgment and any other 
considerations the trial judge finds relevant in the process 
of balancing the equities in this aspect of the case. 

Accordingly, the order of the Supreme Court, New York 
County (Louis York, J.), entered on or about November 8, 
2001, denying plaintiffs’ motion to reopen the nonjury 
trial and granting defendants’ trial motion to dismiss the 
complaint, should be reversed, on the law, without costs, 
the complaint reinstated and the matter remanded for 
further proceedings consistent with this Opinion. 

Order, Supreme Court, New York County (Louis York, 
J.), entered on or about November 8, 2001, reversed, on 
the law, without costs, the complaint reinstated and the 
matter remanded for further proceedings. 

All concur. 

All Citations 

7 A.D.3d 30, 775 N.Y.S.2d 4, 2004 N.Y. Slip Op. 02498 
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Feb. 12, 2009. 

Synopsis 
Background: After prevailing as defendants in prior 
fraud action, plaintiffs sued opposing party’s attorney, 
alleging that he violated New York’s attorney misconduct 
statute. Following bench trial, the United States District 
Court for the Southern District of New York, 428 
F.Supp.2d 196, awarded plaintiffs treble damages against 
attorney, based on his attempted deceit of state trial court 
and successful deceit of state appellate court. Attorney 
appealed. The United States Court of Appeals for the 

Second Circuit, 533 F.3d 117, certified questions 
regarding the application of the attorney misconduct 
statute. 

Holdings: The Court of Appeals, Read, J., held that: 

[1] recovery of treble damages under statute was not 
dependent on a court’s belief in a material 
misrepresentation of fact in a complaint, and 

[2] plaintiffs’ legal expenses in defending underlying suit 
could be treated as the proximate result of material 
misrepresentation of fact in complaint. 

Questions answered. 

Procedural Posture(s): On Appeal. 

West Headnotes (3) 

[1] Fraud Elements of Actual Fraud

To maintain an action based on fraudulent 

representations, in tort for damages, it is 
sufficient to show that the defendant knowingly 
uttered a falsehood intending to deprive the 
plaintiff of a benefit and that the plaintiff was 
thereby deceived and damaged. 

1 Case that cites this headnote

[2] Attorneys and Legal Services Punitive or 
exemplary damages

Recovery of treble damages under attorney 
misconduct statute, which provides that an 
attorney guilty of any deceit with intent to 
deceive the court or any party forfeits treble 
damages to the injured party, does not depend 
upon the court’s belief in a material 
misrepresentation of fact in a complaint. 
McKinney’s Judiciary Law § 487. 

62 Cases that cite this headnote

[3] Attorneys and Legal Services Measure and 
amount

Legal expenses of defendants who prevailed in 
action instituted by a complaint containing a 
material misrepresentation of fact could be 
treated as the proximate result of the 
misrepresentation for purposes of determining 
damages under attorney misconduct statute, 
even though court upon which the deceit was 
attempted at no time acted on the belief that the 
misrepresentation was true. McKinney’s 
Judiciary Law § 487. 

29 Cases that cite this headnote
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*10 **266 OPINION OF THE COURT 

READ, J. 

The United States Court of Appeals for the Second 
Circuit has certified two questions to us regarding the 
application of section 487 of the Judiciary Law insofar as 
it provides that 

“[a]n attorney or counselor who: ... 

“[i]s guilty of any deceit or collusion, or consents to 
any deceit or collusion, with intent to deceive the court 
or any party ... 

“[i]s guilty of a misdemeanor, and 
in addition to the *11 punishment 
prescribed therefor by the penal 
law, he forfeits to the party injured 
treble damages, to be recovered in 
a civil action.” 

The questions arise out of defendant Armand Rosenberg’s 
appeal from a judgment of the United States District 
Court for the Southern District of New York, finding that 
Rosenberg violated section 487 and awarding plaintiffs 
Vivia and Gerard Amalfitano three times their costs to 
defeat a lawsuit brought by Rosenberg on behalf of Peter 
Costalas (Amalfitano v. Rosenberg, 428 F.Supp.2d 196 
[S.D.N.Y.2006] ). The lawsuit accused the Amalfitanos
of fraudulently purchasing what remained of the Costalas 
family business, a partnership known as 27 Whitehall 
Street Group. On appeal, the Second Circuit concluded 
that it could affirm the District Court’s judgment “in its 
entirety” only if, in addition to Rosenberg’s actual deceit 
of the Appellate Division, his “attempted deceit” of the 
trial court—“the false allegations in the complaint in the 
Costalas litigation” representing that Peter Costalas was a 
partner in 27 Whitehall Street Group—would “support[ ] 
a cause of action under section 487 and **267 ***870

was the proximate cause of the Amalfitanos’ damages in 
defending the litigation from its inception” 

(Amalfitano v. Rosenberg, 533 F.3d 117, 125 [2d 
Cir.2008] ).*

I. 

Certified Question No. 1 

“Can a successful lawsuit for treble damages brought 
under N.Y. Jud. Law § 487 be based on an attempted but 

unsuccessful deceit?” ( 533 F.3d at 126.)

[1] Rosenberg equates forfeiture under Judiciary Law § 
487 with a tort claim for fraud. And under New York 
common law, “[t]o maintain an action based on fraudulent 
representations ... in tort for damages, it is sufficient to 
show that the defendant knowingly uttered a falsehood 
intending to deprive the plaintiff of a benefit and that the 

plaintiff was thereby deceived and damaged” (Channel 
Master Corp. v. Aluminium Ltd. Sales, 4 N.Y.2d 403, 
406–407, 176 N.Y.S.2d 259, 151 N.E.2d 833 [1958]
[emphasis added] ). Thus, Rosenberg argues, section 487
does not permit recovery for an attempted but 
unsuccessful deceit practiced on a court. And here, the 
trial judge was concededly never fooled by 
misrepresentations regarding Peter Costalas’s partnership 
status. 

*12 As the District Court correctly observed, however, 
Judiciary Law § 487 does not derive from common-law 
fraud. Instead, as the Amalfitanos point out, section 487
descends from the first Statute of Westminster, which was 
adopted by the Parliament summoned by King Edward I 
of England in 1275. The relevant provision of that statute 
specified that 

“if any Serjeant, Pleader, or other, do any manner of 
Deceit or Collusion in the King’s Court, or consent 
[unto it,] in deceit of the Court [or] to beguile the 
Court, or the Party, and thereof be attainted, he shall be 
imprisoned for a Year and a Day, and from thenceforth 
shall not be heard to plead in [that] Court for any Man; 
and if he be no Pleader, he shall be imprisoned in like 
manner by the Space of a Year and a Day at least; and 
if the Trespass require greater Punishment, it shall be at 
the King’s Pleasure” (3 Edw, ch. 29Trespass require 
greater Punishment, it shall be at the King’s Pleasure” 
(3 Edw, ch. 29; see generally Thomas Pitt Taswell–
Langmead, English Constitutional History, at 153–154 
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[Theodore F.T. Plucknett ed., Sweet & Maxwell, 10th 
ed. 1946] ). 

Five centuries later, in 1787, the Legislature adopted a 
law with strikingly similar language, and added an award 
of treble damages, as follows: 

“And be it further enacted ... [t]hat if any counsellor, 
attorney, solicitor, pleader, advocate, proctor, or other, 
do any manner of deceit or collusion, in any court of 
justice, or consent unto it in deceit of the court, or to 
beguile the court or the party, and thereof be convicted, 
he shall be punished by fine and imprisonment and 
shall moreover pay to the party grieved, treble 
damages, and costs of suit” (L. 1787, ch. 35, § 5). 

In 1830, the Legislature carried forward virtually identical 
language in the Revised Statutes of New York, 
prescribing that 

“[a]ny counsellor, attorney or solicitor, who shall be 
guilty of any deceit or collusion, or shall consent to any 
deceit or collusion, with intent to deceive the court or 
any party, shall be deemed guilty of a misdemeanor, 
and on conviction shall be punished by fine or 
imprisonment, or both, at the discretion of the court. He 
shall also forfeit to the party injured by his deceit or 
collusion, treble **268 ***871 damages, to be *13
recovered in a civil action” (2 Rev. Stat of NY, part III, 
ch. III, tit II, art 3, § 69, at 215–216 [2d ed. 1836] ). 

The Legislature later codified this misdemeanor crime 
and the additional civil forfeiture remedy as section 148 
of the Penal Code of 1881, providing that 

“[a]n attorney or counselor who ... 

“[i]s guilty of any deceit or collusion, or consents to 
any deceit or collusion, with intent to deceive the court 
or any party as prohibited by section 70 of the Code of 
Civil Procedure; ... 

“[i]s guilty of a misdemeanor, and in addition to the 
punishment prescribed therefor by this Code, he forfeits 
to the party injured treble damages, to be recovered in a 
civil action” (L. 1881, ch. 676, § 148[1] ). 

Section 70 of the Code of Civil Procedure, cross-
referenced in section 148, similarly stated that “[a]n 
attorney or counsellor, who is guilty of any deceit or 
collusion, or consents to any deceit or collusion, with 
intent to deceive the court or a party, forfeits, to the party 
injured by his deceit or collusion, treble damages. He is 
also guilty of a misdemeanor.” The derivation note 
accompanying section 70 includes the following 

comment: “As to the meaning of the word, ‘deceit’, as 
used in this section, see Looff v. Lawton, 14 Hun, 
588Looff v. Lawton, 14 Hun, 588” (Code of Civil 
Procedure of the State of New York with Notes by 
Montgomery H. Throop [Weed, Parsons and Company 
1881] ). 

In Looff, the plaintiffs accused their attorney of gulling 
them into bringing an unnecessary lawsuit, motivated 
solely by his desire to collect a large fee to represent 
them. In discussing the meaning of the word “deceit” in 
section 70 (and, by extension, section 148), the General 
Term of the Supreme Court opined that the Legislature 
intended an expansive reading rather than “confining the 
term to common law or statutory cheats” (Looff v. 
Lawton, 14 Hun 588, 589 [2d Dept.1878] )(Looff v. 
Lawton, 14 Hun 588, 589 [2d Dept.1878] ). To support 
this interpretation, the court reasoned that because there 
was already a civil action at common law for fraud and 
damage that an injured party might pursue, 

“[t]here was no occasion ... for another statute to 
punish, or to give an action for the ‘deceit’ of lawyers, 
unless the Legislature intended that that class of 
persons should be liable for acts which *14 would be 
insufficient to establish a crime or a cause of action 
against citizens generally. The statute is limited to a 
peculiar class of citizens, from whom the law exacts a 
reasonable degree of skill, and the utmost good faith in 
the conduct and management of the business intrusted 
to them ... To mislead the court or a party is to deceive 
it; and, if knowingly done, constitutes criminal deceit 
under the statute cited” (id. at 590).(id. at 590).

Section 148 was subsequently recodified as section 273 of 
the Penal Law of 1909. In conjunction with the 
Legislature’s adoption of the revised Penal Law of 1965, 
section 148 was transferred from the Penal Law to the 
Judiciary Law as section 487 (see L. 1965, ch. 1031, § 
123). There it remains today—the modern-day 
counterpart of a statute dating from the first decades after 
Magna Carta; its language virtually (and remarkably) 
unchanged from that of a law adopted by New York’s 
Legislature two years before the United States 
Constitution was ratified. 

As this history shows, section 487 is not a codification of 
a common-law cause of action for fraud. Rather, section 
487 is a unique statute of ancient origin in the criminal 
law of England. The operative language at issue—“guilty 
of any deceit”—focuses on the attorney’s intent to 
deceive, not the deceit’s success. And as the District 
Court pointed out, section 487 was for **269 ***872
many years placed in the state’s penal law, which 
“supports the argument that the more appropriate context 
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for analysis is not the law applicable to comparable civil 
torts but rather criminal law, where an attempt to commit 
an underlying offense is punishable as well [as] the 
underlying offense itself (Amalfitano, 428 F.Supp.2d at 
210). Further, to limit forfeiture under section 487 to 
successful deceits would run counter to the statute’s 
evident intent to enforce an attorney’s special obligation 
to protect the integrity of the courts and foster their truth-
seeking function. 

II. 

Certified Question No. 2 

“In the course of such a lawsuit, may the costs of 
defending litigation instituted by a complaint 
containing a material misrepresentation of fact be 
treated as the proximate result of the misrepresentation 
if the court upon which the deceit was attempted *15 at 
no time acted on the belief that the misrepresentation 

was true?” ( 533 F.3d at 126.)
[2] [3] In light of our answer to the first question, recovery 
of treble damages under Judiciary Law § 487 does not 
depend upon the court’s belief in a material 
misrepresentation of fact in a complaint. When a party 
commences an action grounded in a material 
misrepresentation of fact, the opposing party is obligated 
to defend or default and necessarily incurs legal expenses. 
Because, in such a case, the lawsuit could not have gone 

forward in the absence of the material misrepresentation, 
that party’s legal expenses in defending the lawsuit may 
be treated as the proximate result of the 
misrepresentation. 

Accordingly, the certified questions should be answered 
in accordance with this opinion. 

Judges CIPARICK, GRAFFEO, SMITH, PIGOTT and 
JONES concur; Chief Judge LIPPMAN taking no part. 

Opinion 

Following certification of questions by the United States 
Court of Appeals for the Second Circuit and acceptance 
of the questions by this Court pursuant to section 500.27 
of the Rules of Practice of the Court of Appeals (22 
NYCRR 500.27), and after hearing argument by counsel 
for the parties and consideration of the briefs and the 
record submitted, certified questions answered in 
accordance with the opinion herein. 

All Citations 

12 N.Y.3d 8, 903 N.E.2d 265, 874 N.Y.S.2d 868, 2009 
N.Y. Slip Op. 01069 

Footnotes

* The facts and circumstances of the underlying litigation and Rosenberg’s conduct are set out in detail in 
the District Court’s decision and the Second Circuit’s certification opinion. 

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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35 N.Y.3d 173 
Court of Appeals of New York. 

BILL BIRDS, INC. et al., Appellants, 
v. 

STEIN LAW FIRM, P.C. et al., Respondents. 

No. 19 
| 

March 31, 2020 

Synopsis 
Background: After clients’ action in federal court 
alleging breach of trademark licensing agreement and 
fraud was dismissed for improper venue, clients brought 
action against attorney and law firm, alleging legal 
malpractice and misconduct under the Judiciary Law. The 
Supreme Court, Queens County, Timothy J. Dufficy, J., 

2013 WL 6815227, denied in part defendants’ motion 
for summary judgment, as to clients’ misconduct claim. 
Defendants appealed. The Supreme Court, Appellate 
Division, 164 A.D.3d 635, 82 N.Y.S.3d 91, reversed. 
Clients appealed. 

[Holding:] The Court of Appeals, DiFiore, C.J., held that 
defendants did not engage in deceit or collusion during 
course of underlying trademark infringement action. 

Affirmed. 

Rivera, J., filed dissenting opinion. 

Procedural Posture(s): On Appeal; Motion for Summary 
Judgment. 

West Headnotes (11) 

[1] Attorneys and Legal Services Fraud, deceit, 
and collusion

Liability under the attorney misconduct statute 
does not depend on whether the court or party to 
whom a statement is made is actually misled by 
the attorney’s intentional false statement. N.Y. 

Judiciary Law § 487. 

5 Cases that cite this headnote

[2] Attorneys and Legal Services Fraud, deceit, 
and collusion

Given the requirement that the conduct involve 
deceit or collusion and be intentional, liability 
under the attorney misconduct statute does not 
extend to negligent acts or conduct that 
constitutes only legal malpractice, evincing a 
lack of professional competency. N.Y. Judiciary 
Law § 487. 

9 Cases that cite this headnote

[3] Attorneys and Legal Services Fraud, deceit, 
and collusion
Attorneys and Legal Services Criminal 
Liability of Attorneys

Because a violation of the attorney misconduct 
statute is a crime, courts must be circumspect to 
ensure that penal responsibility is not extended 
beyond the fair scope of the statutory mandate. 
N.Y. Judiciary Law § 487. 

2 Cases that cite this headnote

[4] Attorneys and Legal Services Fraud, deceit, 
and collusion

The purpose of the attorney misconduct statute 
is to safeguard an attorney’s special obligation 
of honesty and fair dealing in the course of 
litigation. N.Y. Judiciary Law § 487(1). 

2 Cases that cite this headnote
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[5] Attorneys and Legal Services Fraud, deceit, 
and collusion

The attorney misconduct statute reflects the 
legal system’s dependence on the integrity of 
attorneys who fulfill the role of officers of the 
court, furthering its truth-seeking function. N.Y. 
Judiciary Law § 487(1). 

1 Case that cites this headnote

[6] Attorneys and Legal Services Fraud, deceit, 
and collusion

The attorney misconduct statute is limited to a 
peculiar class of citizens, from whom the law 
exacts a reasonable degree of skill, and the 
utmost good faith in the conduct and 
management of the business entrusted to them. 
N.Y. Judiciary Law § 487. 

1 Case that cites this headnote

[7] Attorneys and Legal Services Fraud, deceit, 
and collusion
Attorneys and Legal Services Criminal 
Liability of Attorneys

To mislead the court or a party is to deceive it 
and, if knowingly done, constitutes criminal 
deceit under the attorney misconduct statute. 
N.Y. Judiciary Law § 487. 

6 Cases that cite this headnote

[8] Attorneys and Legal Services Fraud, deceit, 
and collusion

The language of the attorney misconduct statute 
is aimed at a particular type of deceit or 
collusion, namely, that done by an attorney with 
the intent to mislead the court or a party. N.Y. 

Judiciary Law § 487. 

14 Cases that cite this headnote

[9] Attorneys and Legal Services Fraud, Deceit, 
and Misrepresentation

Conduct of attorney and law firm, in giving 
clients allegedly misleading legal advice to 
bring a trademark infringement action that was 
ultimately dismissed for improper venue, 
involved the filing of a pleading containing 
nonmeritorious legal arguments, which was not 
actionable as deceit or collusion under the 
attorney misconduct statute. N.Y. Judiciary Law 
§ 487. 

5 Cases that cite this headnote

[10] Attorneys and Legal Services Fraud, deceit, 
and collusion

The attorney misconduct statute does not 
encompass the filing of a pleading or brief 
containing nonmeritorious legal arguments. 
N.Y. Judiciary Law § 487. 

3 Cases that cite this headnote

[11] Attorneys and Legal Services Fraud, Deceit, 
and Misrepresentation

Alleged deceit or collusion of attorney and law 
firm, based on their months-long delay in 
informing clients that their trademark 
infringement action had been dismissed for 
improper venue, involved conduct after the 
litigation had ended and therefore fell outside 
the scope of the attorney misconduct statute. 
N.Y. Judiciary Law § 487. 

2 Cases that cite this headnote
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Attorneys and Law Firms 

**889 ***51 Thomas Torto, New York City, for 
appellants. 

L’Abbate, Balkan, Colavita & Contini, L.L.P., Garden 
City (James D. Spithogiannis and Amy M. Monahan of 
counsel), for respondents. 

Anita Bernstein, Brooklyn, amicus curiae pro se. 

Andrew Lavoott Bluestone, New York City, amicus 
curiae pro se. 

Jeffrey A. Jannuzzo, New York City, amicus curiae pro 
se. 

OPINION OF THE COURT 

Chief Judge DiFIORE. 

*176 The singular issue before us in this appeal is 
whether the Appellate Division erred in dismissing 
plaintiffs’ claim under Judiciary Law § 487(1) against 
their former attorneys who allegedly induced them to 
bring a meritless lawsuit in order to generate a legal fee. 
Defendants met their initial burden on summary judgment 
with respect to whether their alleged deceit occurred 
during the pendency of litigation, and plaintiffs failed to 
raise a triable issue of fact on that issue in response. We 
therefore affirm the Appellate Division order granting 
summary judgment dismissing the complaint. 
Defendants, attorney Mitchell Stein and his law firm, 
Stein Law P.C., represented plaintiffs Bill Birds, Inc., 
which manufactures decorative metal automobile parts, 
and its president in a trademark dispute against General 
Motors, Service Parts Operation (GM) and Equity 
Management, Inc. (EMI). After the complaint in that 
action was dismissed, plaintiffs commenced this action 
against defendants alleging, as relevant here, a violation 
of Judiciary Law § 487(1).1

Plaintiffs alleged that defendants advised them that GM 
had possibly abandoned the trademarks GM had licensed 
to ***52 **890 plaintiffs for over a decade, advising 
plaintiffs that they had meritorious claims against GM. 
Based on this advice, plaintiffs commenced the 
underlying federal trademark action against GM and EMI 
in the United States District Court for the Eastern District 
of New York, incurring $25,000 in attorney fees. 
Plaintiffs alleged that the underlying action—which was 
dismissed as commenced in an improper venue based on a 
forum selection clause in plaintiffs’ licensing agreements 
with GM—clearly lacked merit, in part because a 
provision in the licensing agreement prohibited plaintiffs 
from challenging GM’s ownership of the relevant 
intellectual property. Plaintiffs further alleged that 
defendants concealed the dismissal of the underlying 
action for approximately nine months and subsequently 
lied about the reason for the delay, claiming that the 
federal court did not release its decision promptly. 

*177 After answering the complaint, defendants moved 
for summary judgment, arguing, among other things, that 
the Judiciary Law § 487 claim must be dismissed because 
plaintiffs failed to allege any misrepresentations made in 
the context of ongoing litigation. Plaintiffs opposed the 
motion, submitting affidavits alleging essentially the same 
conduct described in the complaint. In addition, plaintiffs 
submitted an expert affidavit from an attorney who 
averred that defendants’ legal advice regarding GM’s 
rights to the licensed trademarks was incorrect and that 
defendants induced plaintiffs into litigation under “false 
pretenses.” 

Supreme Court granted defendants’ motion for summary 
judgment in part, dismissing the legal malpractice, breach 
of contract and fraud claims, but denied the motion with 
respect to the section 487 claim, concluding that 
plaintiffs’ expert affidavit raised triable issues of fact. 
Defendants appealed from so much of the order of 
Supreme Court that denied summary judgment on the 
section 487 claim, and the Appellate Division reversed, 
insofar as appealed from by defendants, and granted 
defendants summary judgment on that claim, dismissing 
the complaint in its entirety (164 A.D.3d 635, 82 
N.Y.S.3d 91 [2d Dept. 2018]). The court reasoned, inter 
alia, that plaintiffs failed to allege that defendants 
intended to deceive the court or any party, as required by 
the statute. This Court granted plaintiffs’ motion for leave 
to appeal (32 N.Y.3d 913, 93 N.Y.S.3d 259, 117 N.E.3d 
818 [2019]). 

Under Judiciary Law § 487(1), an attorney “who[ i]s 
guilty of any deceit or collusion, or consents to any deceit 
or collusion, with intent to deceive the court or any party” 
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is guilty of a misdemeanor and may be liable to the 
injured party for treble damages in a civil action. In our 

decisions in Amalfitano v. Rosenberg, 12 N.Y.3d 8, 
874 N.Y.S.2d 868, 903 N.E.2d 265 [2009] and 

Melcher v. Greenberg Traurig, LLP, 23 N.Y.3d 10, 
988 N.Y.S.2d 101, 11 N.E.3d 174 [2014], we examined 
the ancient origins of section 487, noting that the claim 
could be traced back to old English common law and was 

first codified in 1275 ( Amalfitano, 12 N.Y.3d at 12, 

874 N.Y.S.2d 868, 903 N.E.2d 265; Melcher, 23 
N.Y.3d at 14–15, 988 N.Y.S.2d 101, 11 N.E.3d 174). The 
original statute made it a criminal offense for a “Pleader” 
to engage in “Deceit or Collusion in the King’s Court” 

( Amalfitano, 12 N.Y.3d at 12, 874 N.Y.S.2d 868, 903 
N.E.2d 265). The law was carried over to colonial New 
York and, as early as 1787, a New York statute similarly 
stated that any attorney guilty of deceit or collusion “in 

any court of justice” shall be punished ( id.). 
“[V]irtually identical” language proscribing intentional 
deceit by attorneys was codified in both the civil and 
penal law in the 1800s, and subsequently transferred to 

the Judiciary Law ***53 **891 in 1965 ( id. at 12–13, 
874 N.Y.S.2d 868, 903 N.E.2d 265). 

*178 [1] [2] [3]Similar to fraud, Judiciary Law § 487—
covering intentional deceit and collusion—imposes 
liability for the making of false statements with scienter. 
But in light of the history of the statute, we concluded in 

Amalfitano that Judiciary Law § 487 is not a 
codification of common law fraud and therefore does not 

require a showing of justifiable reliance ( id. at 12, 14, 
874 N.Y.S.2d 868, 903 N.E.2d 265). In other words, 
liability under the statute does not depend on whether the 
court or party to whom the statement is made is actually 

misled by the attorney’s intentional false statement ( id.
at 14, 874 N.Y.S.2d 868, 903 N.E.2d 265). Given the 
requirement that the conduct involve “deceit or collusion” 
and be intentional, liability under the statute does not 
extend to negligent acts or conduct that constitutes only 
legal malpractice, evincing a lack of professional 
competency. Indeed, because a violation of section 487 is 
a crime, we must be circumspect to ensure “that penal 
responsibility is not extended beyond the fair scope of the 
statutory mandate” (People v. Hedgeman, 70 N.Y.2d 533, 
537, 523 N.Y.S.2d 46, 517 N.E.2d 858 [1987] [quotation 
marks and citation omitted] ). 

In Looff v. Lawton, this Court held, under a predecessor 
statute that employed substantially the same language 
now found in Judiciary Law § 487(1), that allegations that 
an attorney provided “false and untrue” legal advice to 
induce plaintiffs to bring an unnecessary lawsuit, 

motivated solely by the attorney’s desire to collect a large 
fee, did not state a claim because the statute applied only 
to conduct that occurs in the context of “an action pending 
in a court”—not misleading advice preceding an action 
(97 N.Y. 478, 480, 482 [1884]). We explained that, 
because the purported deceit occurred before the judicial 
action was commenced, “there was no court or party to be 
deceived within the meaning of the statute” (id. at 482). In 
contrast, the conduct underlying the claim in 

Amalfitano—the making of a false statement of fact in 
the complaint regarding the client’s partnership status in a 

family business (see Amalfitano, 12 N.Y.3d at 11, 874 
N.Y.S.2d 868, 903 N.E.2d 265)—fell squarely within the 
scope of the statute because the misrepresentations at 
issue there were made in the context of an action pending 
in court. 

[4] [5] [6] [7] [8]As reflected in our decisions in Looff and 

Amalfitano, the purpose of Judiciary Law § 487(1) is 
to safeguard an attorney’s special obligation of honesty 
and fair dealing in the course of litigation—a pillar of the 
profession. Our legal system depends on the integrity of 
attorneys who fulfill the role of officers of the court, 

furthering its truth-seeking function (see Amalfitano, 
12 N.Y.3d at 14, 874 N.Y.S.2d 868, 903 N.E.2d 265). 
Thus, 

*179 “[t]he statute is limited to a peculiar class of 
citizens, from whom the law exacts a reasonable degree 
of skill, and the utmost good faith in the conduct and 
management of the business [e]ntrusted to them ... To 
mislead the court or a party is to deceive it; and, if 
knowingly done, constitutes criminal deceit under the 

statute” ( id. at 14, 874 N.Y.S.2d 868, 903 N.E.2d 
265, quoting Looff v. Lawton, 14 Hun 588, 590 [2d 
Dept. 1878]Looff v. Lawton, 14 Hun 588, 590 [2d Dept. 
1878] [emphasis added] ). 

Moreover, the language of the statute is aimed at a 
particular type of deceit or collusion—done by an 
attorney with the intent to mislead the court or a party 

(see id.; Looff, 97 N.Y. at 482). While attorneys must 
zealously advocate for their clients, such deception or 
collusion is antithetical to appropriate advocacy, 
functioning as a fraud on the court or a party. Given the 
statute’s origins and purpose, it ***54 **892 provides a 
particularized civil remedy, and criminal liability, for a 
specialized form of attorney misconduct occurring during 

the pendency of litigation (see id.). 

[9] [10] [11]Here, viewing the facts in the light most 

favorable to plaintiffs (see De Lourdes Torres v. Jones, 



Bill Birds, Inc. v. Stein Law Firm, P.C., 35 N.Y.3d 173 (2020)

149 N.E.3d 888, 126 N.Y.S.3d 50, 2020 N.Y. Slip Op. 02125 

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 5

26 N.Y.3d 742, 763, 27 N.Y.S.3d 468, 47 N.E.3d 747 
[2016]), defendants established prima facie entitlement to 
judgment as a matter of law on the Judiciary Law § 
487(1) claim by demonstrating that plaintiffs failed to 
allege that defendants engaged in deceit or collusion 
during the course of the underlying federal intellectual 
property lawsuit against GM and EMI.2 In response, 
plaintiffs failed to satisfy their burden to establish 

material, triable issues of fact ( id.). The affidavits 
plaintiffs submitted in opposition to summary judgment 
did not allege that defendants committed any acts of 
deceit or collusion during the pendency of the underlying 
federal lawsuit. To the extent defendants were alleged to 
have made deceitful statements, plaintiffs’ allegation that 
defendants induced them to file a meritless lawsuit based 
on misleading legal advice preceding commencement of 
the lawsuit is not meaningfully distinguishable from the 
conduct we deemed insufficient to state *180 a viable 
attorney deceit claim in Looff, 97 N.Y. at 482. The statute 
does not encompass the filing of a pleading or brief 
containing nonmeritorious legal arguments, as such 
statements cannot support a claim under the statute.3

Similarly, even assuming it constituted deceit or 
collusion, defendants’ alleged months-long delay in 
informing plaintiffs that their federal lawsuit had been 
dismissed occurred after the litigation had ended and 
therefore falls outside the scope of Judiciary Law § 
487(1). Thus, plaintiffs’ Judiciary Law § 487 cause of 
action was properly dismissed. 

Accordingly, the order of the Appellate Division should 
be affirmed, with costs. 

RIVERA, J. (dissenting). 

Plaintiffs allege that their attorney induced them to pursue 
a frivolous lawsuit for the sole purpose of charging them 
thousands of dollars in legal fees and with counsel’s full 
knowledge ab initio that the claims were meritless. As our 
precedents establish, an attorney may be liable for 
common-law fraud against a client, but when the conduct 
includes deceit on the court or a party in a pending 
lawsuit, the attorney is separately guilty of a misdemeanor 
**893 and liable for enhanced civil damages ***55 under 

Judiciary Law § 487 (see Melcher v. Greenberg 
Traurig, LLP, 23 N.Y.3d 10, 15, 988 N.Y.S.2d 101, 11 
N.E.3d 174 [2014]; see also Judiciary Law § 487). 
According to plaintiffs, their attorney intentionally, and 
without regard to the ultimate outcome for plaintiffs, 
perpetuated a charade on the court and them by filing and 

pursuing what the attorney knew all along was a meritless 
action—one doomed to fail—which caused plaintiffs to 
pay the attorney’s unwarranted legal fees. I dissent 
because plaintiffs’ cause of action for attorney deceit was 
improperly dismissed on summary judgment as they 
asserted a viable legal theory and there exist triable issues 
of fact as to whether the alleged deceit caused plaintiffs’ 
any damages. 

*181 I. 

Factual and Procedural History and the Parties’ 
Arguments on this Appeal 

A. Plaintiffs Seek Legal Advice from Defendants 

Plaintiffs are Bill Birds, Inc., a New York corporation 
that manufacturers and distributes decorative metal 
automotive parts for antique autos, and its president and 
owner, William Pelinsky. In February 1995, under a 
licensing agreement with General Motors automobiles, 
Pelinsky, then doing business as Bill Birds, 
acknowledged, amongst other things, GM’s title to certain 
trademarks and manufacturing technology and agreed not 
to attack or impair GM’s intellectual property rights. 

After eleven years of renewing the agreement, Pelinsky 
became concerned that he was being treated unfairly by 
GM. He sought legal advice from defendant Mitchell A. 
Stein, principal of codefendant Stein Law Firm, P.C., 
regarding Bill Birds’ ownership of trademarks and 
copyrights ostensibly covered by the agreements. 
According to plaintiffs, defendants represented that they 
thoroughly researched this area of the law and concluded 
that GM did not own the rights licensed to Bill Birds. On 
the strength of this advice, plaintiffs chose not to renew 
the agreement with GM. 
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B. Defendants File a Federal Lawsuit on Plaintiffs’ Behalf 

Thereafter, GM, through its licensing manager, Equity 
Management, Inc. (EMI), threatened legal action to 
prevent plaintiffs’ manufacture of the parts covered under 
the prior agreements. Based on defendants’ legal advice 
that plaintiffs would prevail against GM because 
“plaintiffs had superior rights to the trademarks and 
copyrights,” plaintiffs retained defendants to litigate on 
their behalf against GM and EMI. Defendants filed an 
action in New York federal district court alleging fraud on 
the ground that GM knowingly misrepresented that it had 
registered trademarks so that Polinsky would enter the 
licensing agreements. By way of example, the complaint 
alleges, 

“plaintiffs paid a license fee and royalties, pursuant to 
various purported license agreements and term sheets, 
to defendants in order for plaintiff to use certain 
intellectual property defendants represented were 
owned by them, only to now find *182 out that 
defendants either did not own or have authority to 
license said intellectual property, or that said 
intellectual property does not exist or apply to the 
goods sold by plaintiffs.... 

“[D]espite representing otherwise, 
defendants do not own valid rights 
for the vast majority of the products 
and marks included in the 
purported License Agreements for 
use with General Motors 
automobile emblems and/or 
trim....” 

**894 The federal complaint also alleged that GM’s false 
claims of ownership or merchandising ***56 rights to the 
trademarks, trade names, service marks, copyrights, and 
related items licensed to plaintiffs constituted a breach of 
the licensing agreements between the parties. 

GM and EMI moved to dismiss, in part, under Federal 
Rule of Civil Procedure rule 12(b)(3) for improper venue, 
based on the forum selection clause in the parties’ last two 
licensing agreements. The clause provides that “any court 
proceeding relating to any controversy arising under this 
agreement shall be in the state or federal courts located in 
Michigan.” Stein filed an affirmation and memorandum 
of law in opposition to the motion to dismiss, arguing that 
the licensing agreement, including the venue provision, 
was unenforceable because plaintiffs entered the 

agreement based on GM’s fraudulent misrepresentations. 
His affirmation states that the licensing agreements 
“never appear to represent and warrant that the licensor 
(defendants) have the rights to license or that there is any 
IP to license” (emphasis in original). Stein further affirms 
that GM induced plaintiffs to enter into the licensing 
arrangement with GM by asserting ownership over certain 
intellectual property that “GM does not own.” Stein 
states, “had plaintiffs known that defendants did not own 
the intellectual property plaintiffs would have never relied 
upon the same, paid money to their detriment, and agreed 
to become bound by the same.” 

The court granted the motion based on improper venue, 
concluding that plaintiffs “failed to rebut the presumption 
of enforceability” of the forum selection clause as they 
did not “meet the heavy burden of establishing that an 
enforceable forum selection clause should be deemed 
unreasonable based on fraud.” In rejecting plaintiffs’ 
fraud argument, the court noted that “[p]laintiffs overlook 
the prevailing law governing this issue” and that 
plaintiffs’ “[i]nconvenience and expense do not meet the 
test for unreasonableness.” 

*183 According to plaintiffs, despite their numerous 
inquiries, defendants did not inform them that the action 
had been dismissed for over eight months, waiting to 
notify them of the dismissal until the final month before 
the expiration of the statute of limitations. 

C. Plaintiffs File a State Court Action Against Defendants 
for, Among Other Things, Violation of Judiciary Law § 
487

Represented by new counsel, plaintiffs filed the instant 
state court action against defendants, seeking damages for 
defendants’ alleged violation of Judiciary Law § 487, as 
well as malpractice, fraud and breach of contract arising 
from defendants’ representation in the federal lawsuit.1 As 
relevant to this appeal, plaintiffs alleged that defendants 
induced plaintiffs to bring a “fictitious cause of action” as 
a means to achieve a nonlegitimate end, i.e., “solely” for 
the purpose of generating $25,000 in attorney fees, in 
violation of section 487. Specifically, plaintiffs alleged 
that defendants falsely represented they had “thoroughly 
researched” plaintiffs’ claims, that they were valid claims, 
and that plaintiffs had superior rights to the trademarks at 
**895 issue, knowing defendants could not successfully 
prosecute those claims. 

***57 Defendants disclaimed liability and eventually 
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moved for summary judgment under CPLR 3212. In 
support of the motion, defendants submitted a 
memorandum of law, an attorney affirmation and reply 
affirmation, a sworn affidavit of Stein, filings from the 
federal litigation, the licensing agreement dated March 
21, 2001, excerpts from the transcript of Pelinsky’s 
deposition, and a letter from Stein’s counsel to Pelinsky’s 
counsel seeking execution of the transcript of Pelinsky’s 
deposition under CPLR 3116 and requesting the 
production of certain documents and information. They 
argued, in part, that plaintiffs could not have prevailed in 
the federal action as a matter of law because they were 
estopped by the licensing agreement’s “no challenge” 
clause from contesting GM’s ownership of the 
trademarks. As to the Judiciary Law § 487 cause of 
action, defendants asserted three legal bases for dismissal: 
(1) *184 any alleged misrepresentations were 
unactionable because they occurred outside the federal 
litigation; (2) plaintiffs failed to establish “a chronic, 
extreme pattern of legal delinquency;” and (3) plaintiffs 
could not establish that defendants’ wrongdoing cause 
plaintiffs to suffer damages. 

In opposition, plaintiffs submitted the affidavit of an 
attorney specializing in intellectual property, who averred 
it was “clear” to him defendants did not “accurately 
represent the situation between the plaintiffs as licensees 
of GM.” He explained that Stein’s alleged statement, “I 
looked in the trademark office files and found nobody 
really owned anything ...” was “not an accepted practice 
to determine whether a trademark is ‘owned’ by anyone.” 
Instead, plaintiffs’ expert explained that to properly 
search “the trademark office files,” each of the over 200 
products in an attachment incorporated into the licensing 
agreement would have to be “clearly identified.... For 
many of the Licensed Products it [was] unclear what 
specific model name/trademark [was] identified by the 
Licensed Product.” Thus, it would not have been possible 
for Stein to determine GM’s ownership interest in at least 
this subset of licensed products. In fact, three trademarks 
for goods directly related to automobiles were current 
registered trademarks at the United States Patent and 
Trademark Office in early 2006, at the time defendants 
allegedly “looked into the trademark office files.” Thus, 
GM had exclusive rights to at least these trademarks at the 
time plaintiffs filed the federal lawsuit.2 The attorney 
further commented on the failure to properly advise 
plaintiffs: 

“[D]efendant[’]s statements leave me in awe in that the 
defendants did not explain that in fact plaintiffs had no 
rights to the decorative parts they were manufacturing 
and that it did not matter whether they were bona fide 
registered trademarks or parts in the public domain, 

they were subject to the terms of the License 
Agreement.” 

The lack of advice was stunning enough, but the attorney 
was “further in awe” that defendants encouraged plaintiffs 
to *185 litigate because “the specific trademark subject 
matter of the litigation was precluded from being litigated 
during and after licensing by the License Agreement” and 
that defendants “then pursued the **896 litigation in New 
York when the defendants knew or should have known 
that the ***58 select[ion] clauses are virtually always 
binding and honored by the courts” (internal citation 
omitted). Finally, he opined: “[I]n my opinion the totality 
of the acts of the defendants has every appearance to me 
of a fraudulent scheme in which the plaintiffs were lured 
into litigation that could never be won ...” (emphasis 
added). 

Plaintiff Pelinsky also submitted his affidavit describing 
Stein’s alleged misrepresentations. Pelinsky testified that 
Stein gave him “improper advi[ce], without even 
acquiring the knowledge he needed to have to give any 
such advi[ce]” thereby inducing Pelinsky to pay $25,000 
in attorney fees to “chas[e] rainbows” in pursuit of a 
“fictitious cause of action.” He averred that defendants 
never discussed with him the forum in which the federal 
litigation would be brought. He explained that defendants 
had Pelinsky sign a document, which defendants 
represented was required to bring the litigation in a New 
York Court. Plaintiffs later learned the document was to 
support their opposition to General Motors’ motion to 
dismiss. Pelinsky explained that once the court dismissed 
the case for improper venue, defendants failed to notify 
him until the limitations period had nearly run. When 
confronted about defendants’ dilatory communication 
about dismissal of the complaint, Stein fabricated the 
excuse that the district judge had held the decision in 
chambers. Pelinsky also explained that, during the 
litigation, he made numerous inquiries into the status of 
the case, and he was assured that litigation “takes time.” 
According to Pelinsky, when he confronted Stein about 
why he did not refile in Michigan, Stein responded it does 
not matter because plaintiffs had superior rights. Stein 
offered to file copyrights on plaintiffs’ behalf for an 
additional $37,000 legal fee. Plaintiffs also submitted 
evidence that they paid defendants an initial fee of $7,500 
to perform initial research and draft a complaint. To 
commence the litigation, plaintiffs agreed to an additional 
fee that brought the total fees paid defendants to $25,000. 

Pelinsky’s brother, at the time counsel for plaintiffs, 
submitted an affirmation corroborating his brother’s 
version of defendants’ conduct, recounting his brother’s 
statements and his own personal observations of 
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defendants’ conduct during and after the filing of the 
federal lawsuit. 

*186 Supreme Court granted the motion in part and 
dismissed all but the Judiciary Law § 487 cause of action, 
concluding there were triable issues of fact as to whether 
plaintiffs sustained any damage proximately caused either 
by defendants’ alleged deceit or alleged chronic, extreme 
pattern of legal delinquency. The Appellate Division 
reversed in so far as appealed from by defendants and 
granted defendants’ motion to dismiss the section 487
cause of action (164 A.D.3d 635, 82 N.Y.S.3d 91 [2d 
Dept. 2018]). We granted plaintiffs leave to appeal (32 
N.Y.3d 913, 93 N.Y.S.3d 259, 117 N.E.3d 818 [2019]). 

Plaintiffs’ sole contention before us is that their Judiciary 
Law cause of action was wrongly dismissed on summary 
judgment because there are triable issues of fact regarding 
defendants’ alleged deceit.3 In response, defendants argue 
that, as a matter of law, section 487 does not apply to 
prelitigation statements and acts, and plaintiffs cannot 
establish any damages caused by Stein’s alleged 
misconduct. I would reverse the Appellate Division 
because **897 plaintiffs state a viable cause of action 
***59 under Judiciary Law § 487 for post-filing 
misconduct as there exist triable factual issues whether 
defendants intended to deceive the court and plaintiffs by 
knowingly filing and defending a frivolous lawsuit and if 
so whether plaintiffs suffered damages as a result. 

II. 

Applicable Law 

A. Summary Judgment Standard 

To succeed on their motion for summary judgment, 
defendants had to “make a prima facie showing of 
entitlement to judgment as a matter of law, tendering 
sufficient evidence to demonstrate the absence of any 

material issues of fact” ( Alvarez v. Prospect Hosp., 68 

N.Y.2d 320, 324, 508 N.Y.S.2d 923, 501 N.E.2d 572 
[1986], citing Winegrad v. New York Univ. Med. Ctr., 64 
N.Y.2d 851, 853, 487 N.Y.S.2d 316, 476 N.E.2d 642 

[1985]; see also CPLR 3212[b]; William J. Jenack 
Estate Appraisers & Auctioneers, Inc. v. Rabizadeh, 22 
N.Y.3d 470, 475–476, 982 N.Y.S.2d 813, 5 N.E.3d 976 
[2013]). “Summary judgment is designed to expedite all 
civil cases by eliminating from the Trial Calendar claims 
which can properly be resolved as a matter of law” (Andre 
v. Pomeroy, 35 N.Y.2d 361, 364, 362 N.Y.S.2d 131, 320 

N.E.2d 853 [1974]; see e.g. Alvord & Swift v. Muller 
Constr. Co., 46 N.Y.2d 276, 280, 413 N.Y.S.2d 309, 385 
N.E.2d 1238 [1978] [noting that should a plaintiff provide 
*187 evidence making out a cause of action, summary 
disposition, as a matter of law, is inappropriate]; Sargoy v. 
Wamboldt, 183 A.D.2d 763, 765, 583 N.Y.S.2d 488 [2d 
Dept. 1992] [dismissing a cause of action alleging breach 
of contract because “(t)here is no legal theory of vicarious 
liability for breach of contract by a noncontracting 
employee, ... if (the employee) was clearly acting only as 
an agent of a disclosed principal”]; see also 4 Weinstein–
Korn–Miller, N.Y. Civ Prac ¶ 3212.10 [Note: online 
treatise] ). 

“Since [summary judgment] deprives [a] litigant of [their] 
day in court it is considered a drastic remedy which 
should only be employed when there is no doubt as to the 
absence of triable issues” (Andre, 35 N.Y.2d at 364, 362 
N.Y.S.2d 131, 320 N.E.2d 853 [citation omitted] ). 
“When deciding such a motion, ‘the court’s role is limited 

to issue finding, not issue resolution’ ” ( Dormitory 
Auth. of the State of N.Y. v. Samson Constr. Co., 30 
N.Y.3d 704, 717, 70 N.Y.S.3d 893, 94 N.E.3d 456 [2018, 

Rivera, J., dissenting], quoting Kriz v. Schum, 75 
N.Y.2d 25, 33, 550 N.Y.S.2d 584, 549 N.E.2d 1155 
[1989]). “Summary judgment disposition is inappropriate 
where varying inferences may be drawn, because in those 
cases it is for the factfinder to weigh the evidence and 
resolve any issues necessary to a final conclusion” 

( id.). Instead, the “facts must be viewed in the light 

most favorable to the non-moving party” ( Vega v. 
Restani Constr. Corp., 18 N.Y.3d 499, 503, 942 N.Y.S.2d 
13, 965 N.E.2d 240 [2012] [internal quotation marks 
omitted] ). Only after the moving party makes a prima 
facie showing does “the burden shift[ ] to the party 
opposing the motion for summary judgment to produce 
evidentiary proof in admissible form sufficient to 
establish the existence of material issues of fact which 

require a trial of the action” ( Alvarez, 68 N.Y.2d at 
324, 508 N.Y.S.2d 923, 501 N.E.2d 572). “The moving 
party’s failure to make a prima facie showing of 
entitlement to summary judgment requires a denial of the 
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motion, regardless of the sufficiency of the opposing 

papers” ( Vega, 18 N.Y.3d at 503, 942 N.Y.S.2d 13, 
965 N.E.2d 240 [citation, internal quotation marks and 
alterations ***60 **898 omitted] ).4

*188 B. Judiciary Law § 487

Judiciary Law § 487 provides: 

“An attorney or counselor who: 

1. Is guilty of any deceit or collusion, or consents to 
any deceit or collusion, with intent to deceive the 
court or any party; or, 

2. Wilfully delays [their] client’s suit with a view to 
[the attorney’s] own gain; or, wilfully receives any 
money or allowance for or on account of any money 
which [the attorney] has not laid out, or becomes 
answerable for, 

Is guilty of a misdemeanor, and in addition to the 
punishment prescribed therefor by the penal law, [the 
attorney] forfeits to the party injured treble damages, to 
be recovered in a civil action.” 

Few decisions from this Court address attorney deceit at 
common law and under section 487. In Looff v. Lawton, 
52 Sickels 478, 97 N.Y. 478 [1884], the Court considered 
attorney deceit under Revised Statute § 68, a similarly 
worded precursor statute to Judiciary Law § 487, which 
provided for criminal penalties and a civil action to 
recover treble damages.5 The Looff plaintiffs were owners 
of real property who wanted to sell an estate and divide 
the proceeds (Looff v. Lawton, 14 Hun 588 [2d 
Dept.1878]Looff v. Lawton, 14 Hun 588 [2d Dept.1878]). 
The plaintiffs alleged their attorney misadvised them that 
the “best, shortest, and cheapest manner in which to 
accomplish [their] intent” was to bring suit in partition 
(id. at 589id. at 589). In support of their cause of action 
for attorney deceit, plaintiffs asserted: 

“That said advice and counsel was so given, willfully, 
corruptly and fraudulently, with intent to deceive and 
defraud these plaintiffs, and to induce *189 them to 
institute and maintain a useless and expensive suit, with 
full knowledge on [counsel’s] part; that if accepted, 
believed and followed, the plaintiffs would be 
subjected to great and unnecessary expense to [ ] the 
defendant’s, great benefit, profit and advantage” 
(id.id.). 

Relying on this advice, plaintiffs commenced a partition 
action and the property was sold. Plaintiffs incurred costs 
and fees associated with the lawsuit, which they sought to 
recover under section 68. In opposition, counsel disputed 
that his legal advice represented a misrepresentation of 
fact sufficient to give rise to a claim. 

The trial court dismissed the complaint and denied the 
motion for a new trial. ***61 **899 The General Term of 
Supreme Court reversed, concluding the legislature did 
not intend to limit the scope of section 68 to “common 
law or statutory cheats” because lawyers “should be liable 
for acts which would be insufficient to establish a crime 
or a cause of action against citizens generally” (id. at 
589–590id. at 589–590). The Court explained: 

“An attorney or counsellor who advises ignorant adult 
owners of land that they are not competent to convey it, 
and thereby induces them to employ [counsel] to 
institute a suit in partition, and incur the expense 
thereof, for the purpose of effecting a sale of the lands, 
gives them erroneous advice, and thereby misleads 
them to their injury, and if [counsel] is qualified to 
perform the function of an attorney, [counsel] does it 
knowingly. To mislead the court or a party is to deceive 
it; and, if knowingly done, constitutes criminal deceit 
under the statute cited” (id. at 590id. at 590). 

In short, the court concluded that an attorney was liable 
for criminal deceit under section 68 for knowingly 
providing erroneous legal advice, even if the attorney was 
negligent and lacked a malicious intent. 

Our Court reversed, distilling the inquiry to a choice 
between two possible interpretations of the statutory text: 

“The question then arises whether the section under 
consideration has reference to the giving of wrong 
advice, before any action has been commenced, by an 
attorney to [their] client, when either one of two 
courses may be pursued, and thereby inducing the 
client to take that course *190 which is most expensive 
and injurious, and causing [the client] unnecessarily to 
incur large expenses, which, if proper advice had been 
given, might have been avoided, or does it mean deceit 
and collusion practiced by the attorney in a suit actually 
pending in court, with the intent to deceive the court or 
the party?” (Looff, 97 N.Y. at 482). 

The Court adopted the latter interpretation, based on the 
text and the fact that other provisions immediately 
following section 68 address actions brought or intended 
to be brought by an attorney (id., citing §§ 69, 70, 71, and 
72). The Court concluded that while section 68 does not 
cover damages for an attorney’s wrong advice, by its 
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terms it applies to “a case where the attorney intends to 
deceive the court or [the] client by collusion with [an] 
opponent, or by some improper practice” (id. at 482).6

Accordingly, section 68 did not contemplate “transactions 
antecedent to the commencement of the action, as the 
court could have no connection with any such 
proceeding” (id.). Looff thus made clear that erroneous 
pre-filing advice did not give rise to a cause of action for 
attorney deceit under the prior statute. 

Fast forward over a century, past the legislature’s 
enactment of Judiciary Law § 487, to this Court’s 

discussion of that statute in Amalfitano v. Rosenberg, 
12 N.Y.3d 8, 874 N.Y.S.2d 868, 903 N.E.2d 265 [2009]. 
In response to certified questions from the Court of 
Appeals for the Second Circuit, our Court in 

Amalfitano clarified that a successful lawsuit for treble 
damages may be brought under section 487 based on an 

attempted but unsuccessful deceit ( Amalfitano, 12 
N.Y.3d at 11, 874 N.Y.S.2d 868, 903 N.E.2d 265).7 The 
***62 **900 plaintiffs were prevailing parties in a state 
fraud action who in turn sued the opposing party’s 
attorney in federal court, alleging a violation of section 
487 for that attorney’s conduct in the course of the state 
litigation. According *191 to the plaintiffs, the attorney 
accused them of orchestrating a fraudulent sale of the 
family business, all the while knowing his client had 
forfeited his interest in that business under an assignment 
agreement (Amalfitano v. Rosenberg, 428 F. Supp. 2d 196 

[S.D. N.Y.2006], affd 572 F.3d 91 [2d Cir. 2009]). The 
plaintiffs alleged, among other things, that the attorney 

“signed the verified complaint, thereby certifying that 
he had determined, after reasonable inquiry, that the 
factual allegations in the complaint were true and that 
the causes of action pleaded were not completely 
without merit in law. In fact, defendant [attorney] knew 
that there was no competent evidence to support any of 
the material elements of any of the causes of action 
contained in the complaint.” 

The court found that, “[a]t the very least,” those actions 
undertaken by the attorney which “directly conflicted 
with his knowledge of the validity of the [assignment 
agreement] constitute[d] violations of § 487 (Amalfitano, 
428 F. Supp. 2d at 208). Our Court concluded that the 
defendant’s alleged unsuccessful representation did not 
foreclose plaintiffs’ subsequent statutory action for 
attorney deceit because “recovery of treble damages 
under Judiciary Law § 487 does not depend upon the 
court’s belief in a material misrepresentation of fact in a 

complaint” ( Amalfitano, 12 N.Y.3d at 15, 874 
N.Y.S.2d 868, 903 N.E.2d 265). 

Based on a historical overview of the statutory origins of 
Judiciary Law § 487, the Court explained that our statute 
“does not derive from common-law fraud” but “descends 
from [chapter 29 of] the first Statute of Westminster, 
which was adopted by the Parliament summoned by King 

Edward I of England in 1275” ( id. at 12, 874 N.Y.S.2d 
868, 903 N.E.2d 265). Over the centuries, beginning in 
1787, our state legislature enacted “strikingly similar 
language and added an award of treble damages,” which 
then led to the eventual codification in the Penal Code of 
1881 of a misdemeanor crime and the civil forfeiture 

remedy ( id.). 

In explaining the evolution of the legislative enactments 
in the Penal Law that led to the passage of Judiciary Law 
§ 487 of 1965, the Court quoted the General Term’s 
opinion in Looff that the existence of a common law 
action for fraud made unnecessary a statute to punish a 
lawyer’s deceit, so the legislature must have intended 
liability for something short of *192 a common law claim 

( id. at 13–14, 874 N.Y.S.2d 868, 903 N.E.2d 265).8 As 

Amalfitano noted, the legislature subsequently 
recodified the Penal Law on attorney deceit in another 
**901 ***63 section and then finally transferred the 

prohibition to Judiciary Law § 487 ( id. at 14, 874 
N.Y.S.2d 868, 903 N.E.2d 265). 

This history confirms that Judiciary Law 487 “is a unique 
statute of ancient origin in the criminal law of England,” 

and is comparable to criminal law, not civil torts ( id.). 
Therefore, section 487, likened to attempts punishable 
under the criminal law, applies to unsuccessful deceits. To 
hold otherwise “run[s] counter to the statute’s evident 
intent to enforce an attorney’s special obligation to protect 
the integrity of the courts and foster their truth-seeking 

function” ( id.). It is then a simple bit of logic to 
understand that “[w]hen a party commences an action 
grounded in a material misrepresentation of fact, the 
opposing party is obligated to defend or default and 
necessarily incurs legal expenses,” and since “a lawsuit 
could not have gone forward in the absence of the 
material misrepresentation,” a party’s legal expenses in 
defending against the action may be treated as 
proximately resulting from the misrepresentation, 
exposing the attorney to liability under section 487 (id.). 

Five years later, in Melcher, we determined that a 
claim for attorney deceit under Judiciary Law § 487 is 

subject to a six-year statute of limitations ( 23 N.Y.3d 
at 15, 988 N.Y.S.2d 101, 11 N.E.3d 174). Drawing on 

Amalfitano’s comprehensive discussion of section 487, 
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we reaffirmed that the statutory cause of action has 
origins distinct from common-law fraud. Specifically, “a 
cause of action for attorney deceit [ ] existed as part of 
New York’s common law before the first New York 
statute governing attorney deceit was enacted in 1787. 
The 1787 statute enhanced the penalties for attorney 
deceit by adding an award for treble damages, but did not 

create the cause of action” ( id. [internal citation 
omitted] ). Therefore, because Judiciary Law § 487 does 
no more than provide additional remedies for a subclass 
of fraud, it is not subject to the three-year statute of 

limitations under CPLR 214(2) that governs an action 

“created or imposed by statute” ( id. at 13, 988 
N.Y.S.2d 101, 11 N.E.3d 174), but instead falls within the 

default CPLR 213(1) six-year statute of limitations for 
all actions not otherwise covered by a specific limitations 
provision. 

*193 These three decisions stand for several propositions 
that inform the analysis here. First, an action for attorney 
deceit existed under New York’s common law and 
predates the first state statute from 1787, which itself 
originated in English law and led to the enactment of 

Judiciary Law § 487 ( Melcher, 23 N.Y.3d at 15, 988 

N.Y.S.2d 101, 11 N.E.3d 174; Amalfitano, 12 N.Y.3d 
at 12, 874 N.Y.S.2d 868, 903 N.E.2d 265). Second, 
section 487, like its predecessors, codifies attorney deceit 
as a crime and provides for civil treble damages 

( Amalfitano, 12 N.Y.3d at 13–14, 874 N.Y.S.2d 868, 
903 N.E.2d 265). Third, section 487 does not derive from 
or supplant common-law fraud, which applies to a broad 
spectrum of deceitful conduct, including pre-litigation 
deceit by an attorney, such as inducing a client to retain 
the attorney in matters the attorney knows are wholly 
without merit for the sole purpose of securing payment 

from the client (see Melcher, 23 N.Y.3d at 14–15, 988 
N.Y.S.2d 101, 11 N.E.3d 174). Fourth, unlike common-
law fraud, section 487 is limited to attorney deceit on the 

court or a party in the course of litigation ( Amalfitano, 
12 N.Y.3d at 15, 874 N.Y.S.2d 868, 903 N.E.2d 265; 
Looff, 97 N.Y. at 482). 

Applying these propositions here leads to the logical 
conclusion that Judiciary Law § 487 encompasses 
attorney deceit in the form of filing and pursing a 

knowing frivolous lawsuit. In Amalfitano, for example, 
after a four-day bench trial, the ***64 **902 federal 
district court found the defendant attorney was liable 
under section 487. “[M]indful [ ] that not all unethical or 
sanctionable conduct necessarily violates [section] 487,” 
the court found that, “[a]t the very least,” the actions 
undertaken by the attorney which “directly conflicted 

with his knowledge of the validity of the [assignment 
agreement] constitute[d] violations of § 487 (Amalfitano, 
428 F. Supp. 2d at 208).9

*194 III. 

Plaintiffs’ Judiciary Law § 487 Cause of Action 

In order to establish entitlement to summary judgment as 
a matter of law, defendants had to show conclusively by 
admissible evidence that there is no triable issue of fact as 
to whether defendants practiced a deceit on the court or a 
party to the federal action, so that plaintiffs’ Judiciary 

Law § 487 “cause of action [ ] has no merit” ( CPLR 
3212[b]). Defendants argue that summary dismissal was 
appropriately granted because: (1) the alleged wrongdoing 
occurred prelitigation, which is not actionable under 
section 487; and (2) the statutory treble damages recovery 
requires proof of a chronic, extreme pattern of legal 
delinquency, which is wholly lacking on the facts as 
alleged. Defendants were not entitled to summary 
judgment because the complaint, which must be liberally 
construed, and plaintiffs’ submission in opposition to 
summary judgment established triable issues regarding 
whether defendants committed deceit on the court ***65
**903 and plaintiffs by pursuing an alleged knowing 
frivolous lawsuit solely as a pretext to charge legal fees. 
Moreover, by its plain text, section 487 applies to even a 
single act of deceit, so a pattern of misconduct is not a 
necessary element of the cause of action. 

Contrary to the defendants’ view, adopted by the majority 
(majority op. at 176, 126 N.Y.S.3d at 51–52, 149 N.E.3d 
at 889–90), plaintiffs’ complaint is not limited to mere 
*195 prelitigation conduct, but rather asserts that 
defendants made initial and continued false 
representations to the court about the legal and factual 
basis for the federal action in the federal complaint and 
plaintiffs opposition to defendants motion to dismiss (see
discussion supra Part I.A.). Viewed in the light most 

favorable to plaintiffs as the non-moving party ( Vega, 
18 N.Y.3d at 503, 942 N.Y.S.2d 13, 965 N.E.2d 240), 
plaintiffs’ complaint asserts that the federal lawsuit 
against GM had no legal basis and was “grounded in a 
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material misrepresentation of fact” ( Amalfitano, 12 
N.Y.3d at 15, 874 N.Y.S.2d 868, 903 N.E.2d 265)—i.e., 
that plaintiffs had superior rights and thus should prevail. 
But for defendants’ material misrepresentations with 
respect to plaintiffs’ claims, the federal lawsuit “could not 

have gone forward” ( id.; see e.g. Amalfitano, 428 F. 
Supp. 2d at 208 [noting that the attorney had filed a 
complaint challenging the validity of the assignment 
agreement and alleging, in part, that his client was still a 
partner in the family businesses, despite the fact that the 
attorney knew that his client’s partnership interest had 
earlier been terminated by that same assignment 
agreement] ). 

Plaintiffs’ factual assertions regarding defendants’ 
prelitigation conduct provide context to these allegations. 
The documents in opposition to summary judgment, 
including statements by Pelinsky and the intellectual 
property attorney, provide further support for a finding 
that defendants’ filing and litigation posture evinced an 
orchestrated scheme to charge legal fees for an action that 
the attorneys knew to be frivolous. Indeed, defendants do 
not dispute that they represented plaintiffs and that 
plaintiffs paid legal fees for filing and defending a 
lawsuit; they merely claim they did nothing wrong and 
thus did not act with the requisite intent. However, as a 
general matter, deceitful intent is a question of fact, not 
appropriate for resolution on summary judgment (see e.g
Ruiz v. McKenna, 40 N.Y.2d 815, 816, 387 N.Y.S.2d 558, 
355 N.E.2d 787 [1976]; Dygert v. Remerschnider, 5 
Tiffany 629, 32 N.Y. 629 [1865]; ACA Fin. Guar. Corp. 
v. Goldman, Sachs & Co., 131 A.D.3d 427, 428, 15 

N.Y.S.3d 764 [1st Dept. 2015]; Brown v. Lockwood, 
76 A.D.2d 721, 732, 432 N.Y.S.2d 186 [2d Dept. 1980]). 
Defendants also took the position below that plaintiffs 
could not have prevailed in the federal action because the 
licensing agreement’s no-challenge clause foreclosed the 
litigation—information obvious from the face of the 
agreement, and which all the more supports plaintiffs’ 
allegation that defendants’ actions were fraudulent from 
the beginning. 

The majority misses the mark by concluding that there is 
no meaningful distinction between attorney conduct that 
leads to *196 an unnecessary lawsuit like that in Looff and 
a frivolous lawsuit, like that alleged here (majority op. at 
178, 126 N.Y.S.3d at 53, 149 N.E.3d at 891). The 
plaintiffs’ claim in Looff failed because the attorney’s 
prelitigation advice resulted in the filing of an 
unnecessary partition claim, but it did not contain any 
fraudulent statement. In other words, the attorney did not 
seek to deceive the court about the merits of the pending 
action because there was nothing fraudulent about the 
partition action he filed; the wrong the plaintiffs ***66

**904 were seeking to rectify in Looff was the attorney’s 
assurance that filing the legal action would be the most 
expedient and cost-effective way to meet their ultimate 
goal. In contrast, an attorney who files a frivolous lawsuit 
with full knowledge that the action is groundless and 
nevertheless intends to deceive the court as to the viability 
of the claims asserted therein to achieve the nonlegitimate 
end of solely charging legal fees, commits a deceit that 
imperils the integrity of the courts and undermines their 
truth-seeking function. I see an obvious, meaningful 
distinction between filing an action that an attorney 
believes will achieve a client’s intended goal, based on 
the law and facts as the attorney understands them, and an 
action filed by an attorney who knows the claims lack any 
arguable foundation in law or fact and proceeds with the 
litigation solely to cheat their client out of legal fees, 
oblivious to the impact on the court or the party sued. 

Applying our summary judgment standard here, assuming 
without deciding that defendants met their prima facie 
burden, plaintiffs presented evidence in opposition to 
defendants’ motion sufficient to show a viable cause of 
action under Judiciary Law § 487, and triable issues of 
facts remain as to whether defendants intended to practice 
a deceit on the court or plaintiffs, proximately causing 
plaintiffs damages in the form of unwarranted legal fees 

(see Amalfitano, 12 N.Y.3d at 15, 874 N.Y.S.2d 868, 
903 N.E.2d 265; Looff, 97 N.Y. at 482). 

IV. 

Judiciary Law § 487 Does Not Target Good Faith 
Lawyering 

The majority relies on a general statement from a case not 
involving Judiciary Law § 487 to argue that we should not 
read the statute beyond the fair scope of its mandate 
(majority op. at 178, 126 N.Y.S.3d at 53, 149 N.E.3d at 
891). I agree, but that does not affect the analysis on this 
appeal. Plaintiffs claim their attorney knowingly pursued 
a *197 meritless action solely to collect fees, allegedly 
made possible by defendants’ misrepresentations to the 
court about the facts and law underlying plaintiffs’ federal 
claims. Of course, if the majority means that we cannot 
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read section 487 to encompass a cause of action based on 
nothing more than a client’s disappointment with the 
results of an attorney’s efforts, I agree wholeheartedly. 
Such an interpretation would exceed the legislative focus 
on attorney deceit in a pending suit, as opposed to 
responsible but ultimately unsuccessful representation. 

Again, that is not a reason to invoke the drastic remedy of 
summary judgment under the circumstances presented by 
this appeal. Plaintiffs may be dissatisfied clients (a quite 
reasonable and rational response if their allegations are 
true), but they are not dissatisfied because plaintiffs 
believe defendants filed a colorable action that failed, as 
the Appellate Division suggested. Rather, plaintiffs are 
dissatisfied because, according to plaintiffs, counsel 
schemed to induce them to pay legal fees for pursuing a 
meritless lawsuit that counsel knew should never have 
been filed. The latter is actionable under section 487. 

This interpretation of section 487 and our precedents 
would not subject attorneys to liability for “poor 
lawyering, negligent legal research or the giving of 
questionable legal advice” (majority op. at 180 n. 3, 126 
N.Y.S.3d at 54, 149 N.E.3d at 892). An attorney is not 
subject to liability under Judiciary Law § 487 merely 
because their client fails to prevail in litigation. 
Otherwise, there would be a flood of meritless actions by 
dissatisfied clients since in our legal a system there is 
always a “losing” party. As the Court first stated in 

Amalfitano, the legislature codified the ***67 **905
misdemeanor crime and civil treble damages remedy for 
attorney deceit because that specific type of conduct is 
particularly harmful to our judicial system 

( Amalfitano, 12 N.Y.3d at 14, 874 N.Y.S.2d 868, 903 

N.E.2d 265; see also Melcher, 23 N.Y.3d at 15, 988 
N.Y.S.2d 101, 11 N.E.3d 174). The legislature’s intent “to 

enforce an attorney’s special obligation to protect the 
integrity of the courts and foster their truth-seeking 
function” does not include penalizing an attorney for 
professionally competent, albeit unsuccessful, advocacy. 
Indeed, an attorney has a professional duty and ethical 
obligation, within the bounds of the law, to aggressively 
advocate colorable claims on behalf of their client (see
Rules of Professional Conduct [22 NYCRR 1200.0] rule 
1.3 *198 Comment [1] [NY St Bar Assn rev June 2018] 
).10 However, the legislature, concerned with “enforc[ing] 
an attorney’s special obligation to protect the integrity of 
the courts and foster[ing] their truth seeking function” 
(id.), could not have intended to exclude from the 
statute’s coverage an attorney’s intentional filing of a 
frivolous lawsuit for the sole purpose of obtaining 
unwarranted legal fees.11

Defendants were not entitled to summary judgment 
dismissal of plaintiffs’ cause of action for alleged 
violation of Judiciary Law § 487. I would reverse the 
Appellate Division and reinstate the claim. 

Judges Stein, Fahey, Garcia, Wilson and Feinman concur. 
Judge Rivera dissents in an opinion 

Order affirmed, with costs. 

All Citations 

35 N.Y.3d 173, 149 N.E.3d 888, 126 N.Y.S.3d 50, 2020 
N.Y. Slip Op. 02125 

Footnotes

1 Plaintiffs also asserted legal malpractice, breach of contract and fraud claims. Among other allegations, on 
their legal malpractice cause of action plaintiffs alleged that their claims against GM were meritorious but 
that defendants negligently failed to prosecute them properly. Those claims were dismissed by Supreme 
Court on defendants’ summary judgment motion, and plaintiffs did not appeal that dismissal to the 
Appellate Division. The dismissal of those claims therefore is not before us on this appeal. 

2 The dissent characterizes plaintiffs’ complaint in this action as claiming that “defendants made initial and 
continued false representations to the court about the legal and factual basis for the federal action” 
(dissenting op. at 195, 126 N.Y.S.3d at 65, 149 N.E.3d at 903). Plaintiffs made no such assertion. The 
complaint merely alleges that defendants made “false representations” to plaintiffs regarding their legal 
rights, which induced them to file suit. Plaintiffs neither alleged nor offered proof that defendants made “any 
fraudulent statement” to the court during the underlying intellectual property lawsuit (id. at 196, 126 
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N.Y.S.3d at 65–66, 149 N.E.3d at 903–04). 

3 The dissent concludes that the statute extends to “an attorney’s intentional filing of a frivolous lawsuit for 
the sole purpose of obtaining unwarranted legal fees” (dissenting op. at 198, 126 N.Y.S.3d at 67, 149 
N.E.3d at 905). This conclusion is inconsistent with the statutory language and its legislative history. 
Judiciary Law § 487(1) guards against false statements by lawyers during litigation, rising to the level of 
intentional deceit or collusion; it was not designed to curtail attorneys’ expressions of views concerning 
what the law is or should be, nor does it include merely poor lawyering, negligent legal research or the 
giving of questionable legal advice. Other mechanisms are available to address the filing of frivolous 
lawsuits, among other attorney shortcomings, such as litigation sanctions, attorney misconduct 
proceedings and legal malpractice actions. 

1 The complaint asserted legal malpractice and breach of contract based on Stein’s alleged failure to 
prosecute plaintiffs’ claims properly, diligently, competently and fully. Plaintiffs’ cause of action for fraud 
alleged Stein falsely held himself out to the public as an expert in intellectual property and, misrepresented 
to plaintiffs that their claims had merit and that they would prevail should they proceed to litigation, 
intending to induce plaintiffs to pay fees to defendants. 

2 The federal complaint alleges: “This case involves plaintiffs, who paid a license fee and royalties, pursuant 
to various purported license agreements and term sheets, to defendants in order for plaintiff to use certain 
intellectual property defendants represented were owned by them, only to now find out that defendants 
either did not own or have authority to license said intellectual property....” 

3 Plaintiffs do not challenge dismissal of their negligence, malpractice and breach of contract causes of 
action and so I have no occasion to opine on the merits of those theories of liability. 

4 The Appellate Division concluded that plaintiffs’ allegations in support of their Judiciary Law § 487 cause of 

action were factually insufficient under CPLR 3016(b). This was error, as defendants did not challenge 

the sufficiency of the pleading, choosing instead to file a motion for summary judgment under CPLR 
3212, arguing for dismissal based on the merits. Judicial review is limited to the adequacy of their papers in 
support of that motion, not a motion never filed based on lack of particularity in the pleading and judged 

under a different standard (see CPLR 3211[a][7], [e], 3016[b]). “ [CPLR] 3016(b) provides that 
where a cause of action or defense is based upon fraud, ‘the circumstances constituting the wrong shall be 

stated in detail’ ” ( Pludeman v. Northern Leasing Sys., Inc., 10 N.Y.3d 486, 491, 860 N.Y.S.2d 422, 890 
N.E.2d 184 [2008]). 

5 2 R S (1st ed), 287, § 68, provided: “Any counselor attorney or solicitor who shall be guilty of any deceit or 
collusion, or shall consent to any deceit or collusion, with intent to deceive the court or any party, shall be 
punished by fine or imprisonment, or both, at the discretion of the court. [The counselor] shall also forfeit to 
the party injured by [their] deceit or collusion treble damages, to be recovered in a civil action” (Looff, 97 
N.Y. at 481). 
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6 The Court concluded that, because the complaint sufficiently pleaded a breach of duty for which plaintiffs 
were entitled to recover damages, a new trial should be granted unless plaintiffs stipulated to deduct the 
treble damages from the judgment awarded (Looff, 97 N.Y. at 483). 

7 The Court addressed the following certified questions from the Second Circuit: (1) “Can a successful 
lawsuit for treble damages brought under [Judiciary] Law § 487 be based on an attempted but 

unsuccessful deceit?” ( Amalfitano, 12 N.Y.3d at 11, 874 N.Y.S.2d 868, 903 N.E.2d 265); and (2) “In the 
course of such a lawsuit, may the costs of defending litigation instituted by a complaint containing a 
material misrepresentation of fact be treated as the proximate result of the misrepresentation if the court 
upon which the deceit was attempted at no time acted on the belief that the misrepresentation was true?” 

( id. at 14–15, 874 N.Y.S.2d 868, 903 N.E.2d 265). 

8 A cause of action sounding in common law fraud requires “a material misrepresentation of a fact, 
knowledge of its falsity, an intent to induce reliance, justifiable reliance by the plaintiff and damages” 

( Eurycleia Partners, LP v. Seward & Kissel, LLP, 12 N.Y.3d 553, 559, 883 N.Y.S.2d 147, 910 N.E.2d 

976 [2009], citing Ross v. Louise Wise Servs., Inc., 8 N.Y.3d 478, 488, 836 N.Y.S.2d 509, 868 N.E.2d 
189 [2007]). 

9 An interpretation of Judiciary Law § 487 that prohibits the filing of knowingly frivolous lawsuits is also 
consistent with the Statute of Westminster’s two central concerns of official misconduct and “excessive and 
specious litigation” that “coalesced” in Chapter 29’s prohibition of deceit or collusion in the King’s Court 
(Jonathan Rose, The Legal Profession in Medieval England, 48 Syracuse L Rev 1, 55–56 [1998]). 
Commentators commonly gave the statutory language a broad birth sufficient to punish “false pleading[s]” 
(id. at 58–59). Sir Edward Coke, one of England’s most renowned jurists and commentators, wrote that 
chapter 29 applied to defective or unjustified litigation and other forms of misfeasance (Edward Thomas 
Coke, Second Part of the Institutes of the Laws of England 215 [1797]; see e.g. id. [noting that the Statute 
would apply when a party “bring[s] a praecipe against a poor man, knowing that he hath nothing in the 
land, of purpose to get the possession of the land against the tenant who is in possession.”]; see generally
Allen D. Boyer, Sir Edward Coke and the Elizabethan Age (2003); Anthony R. Enriquez, Structural Due 
Process in Immigration Detention, 21 CUNY L Rev 35, 41 (2017) (noting that Coke’s views were a “a chief 
source of early American constitutionalism”), quoting Nathan S. Chapman & Michael W. McConnell, Due 
Process as Separation of Powers, 121 YALE LJ 1672, 1684 (2012); Allen Dillard Boyer, “Understanding, 
Authority, and Will”: Sir Edward Coke and the Elizabethan Origins of Judicial Review, 39 BC L Rev 43, 43 
(1997) (describing Coke as a “poet of judicial wisdom and legal craftsmanship”). For example, in a case 
from eighteenth century England, the court explained that when a cause of action is brought as a 
“pretense” to effectuate some other purpose, “the action is brought in deceit of the Court,” notwithstanding 
the merit of the underlying proceeding (Coxe and Phillips, [1736] 95 Eng Rep 152[KB] 153). One species of 
“fictitious action” (id.) was a “fob action,” entitled this because it was “ ‘preparative’ for any real litigation 
upon the question that might follow it, but [also] because the large counsel fees which [ ] counsel ‘fobbed’ 
were paid them by the opposite party” (Daniel B. Tallmadge, An Argument Against the Constitutionality of 

the Free Banking Law, of the State of New York 17–18 [1845]). In another seventeenth century case, 
Lord Chief Justice John Holt—whose name was “held in reverence by English freemen; for he was a sound 

judge” (Yates v. Lansing, 5 Johns. 282, 298 [Sup. Ct. 1810], affd, 9 Johns. 395 [N.Y. 1811] [emphasis 
omitted] )—directed a sharp inquiry at counsel: “Do you bring fob actions to learn the opinion of the court?” 
(Brewster v. Kitchin, Roger Comberbach, Reports of Several Cases Argued and Adjudged in the Court of 
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King’s Bench at Westminster, 1658–1695, at 425 [1724] ). 

10 Despite the majority’s suggestion to the contrary, I agree that Judiciary Law § 487 was not intended “to 
curtail attorneys’ expression of views concerning what the law is or should be” (majority op. at 180 n. 3, 
126 N.Y.S.3d at 54 n. 3, 149 N.E.3d at 892 n. 3). Indeed, an attorney has a professional duty to make 
colorable arguments on behalf of the client for expanding or overturning existing law and “take whatever 
lawful and ethical measures are required to vindicate a client’s cause or endeavor” (Rules of Professional 
Conduct [22 NYCRR 1200.0] rule 1.3 Comment [1] ). What an attorney cannot do without running afoul of 
professional standards and section 487 is make an argument before a court knowing that the position 
advocated is wholly baseless, interposed only to profit off of the filing, without consideration as to the 
eventual ruling from the court. That an attorney may be subject to other consequences, such as a 
misconduct proceeding and a malpractice action, for knowingly filing and defending frivolous matters for 
profit is also true for the limited types of conduct the majority acknowledges falls within section 487, and 
only confirms society’s interest in imposing a range of severe sanctions for attorney deceit. 

11 Given that few attorneys would breach their oath by such deceit, we need not worry that courts will 
indiscriminately hold attorneys liable for informed assertive lawyering rather than actual fraud. In any case, 
even though the majority has foreclosed a client from seeking treble damages under section 487 in a case 
where an attorney files a frivolous lawsuit, the same client may still sue for common law fraud (see supra
note 8). 

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis 
Background: Former client filed suit against attorney and 
attorney’s law firm that negotiated settlement agreement 
on behalf of client in medical malpractice action, 
asserting claims for attorney deceit, breach of fiduciary 
duty, breach of retainer agreement, fraud and conversion, 
arising out of defendants’ representations regarding 
attorney fees and litigation expenses that were approved 
as part of settlement. The Supreme Court, Suffolk 
County, granted defendants’ motion for summary 
judgment, and client appealed. The Supreme Court, 

Appellate Division affirmed, 173 A.D.3d 1244, 104 
N.Y.S.3d 712. Client’s petition for leave to appeal was 
granted. 

Holdings: The Court of Appeals, Halligan, J., held that: 

[1] attorney misconduct statute was available remedy for 
client’s claim that defendants deceived her and trial court 
in medical malpractice action; 

[2] defendants were not subject to liability for treble 
damages, under attorney misconduct statute; and 

[3] claims for conversion and fraud constituted 
impermissible collateral attacks on final judgment entered 
in malpractice action. 

Affirmed. 

Procedural Posture(s): On Appeal; Motion for Summary 
Judgment. 

West Headnotes (10) 

[1] Statutes Plain Language;  Plain, Ordinary, or 
Common Meaning

When interpreting a statute, the plain language 
of a statute is the clearest indicator of legislative 
intent. 

[2] Attorneys and Legal Services Fraud, Deceit, 
and Misrepresentation
Attorneys and Legal Services Punitive or 
exemplary damages
Attorneys and Legal Services Nature and 
elements of offenses

The attorney statute creates a cause of action for 
attorney deceit that is distinct from common law 
fraud or legal malpractice, and given the 
importance of safeguarding the integrity of the 
judicial system, the statute allows for both 
criminal liability and a civil remedy in the form 
of treble damages. N.Y. Judiciary Law § 487. 

2 Cases that cite this headnote

[3] Judgment Fraud in preventing defense or 
procuring judgment
Judgment Fraud in preventing defense or 
procuring judgment

The interest in finality of judgments generally 
constrains a court’s authority to revisit a final 
judgment in a collateral action asserting a claim 
for fraud; rather, such a challenge may instead 
be brought via motion for relief from judgment 
on grounds of “fraud, misrepresentation, or 
other misconduct of an adverse party.” N.Y. 
CPLR § 5015(a)(3). 
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[4] Attorneys and Legal Services Fraud, Deceit, 
and Misrepresentation

Attorney misconduct statute, which authorized 
civil action for recovery of treble damages if 
attorney or counsel was “guilty of any deceit or 
collusion … with intent to deceive the court or 
any party,” was available remedy for former 
client’s claim against attorney and his law firm 
who negotiated settlement agreement on behalf 
of client’s husband in medical malpractice 
action that defendants deceived her and trial 
court about legal fees they were entitled to 
recover by proffering allegedly illegal and 
improper interpretation of statutory attorney fee 
schedule, and thus motion for relief from 
judgment was not client’s exclusive remedy, 
even if success on client’s claim might 
undermine final judgment in medical 
malpractice action. N.Y. CPLR § 5015(a)(3); 

N.Y. Judiciary Law §§ 474-a, 487. 

3 Cases that cite this headnote

[5] Attorneys and Legal Services Fraud, Deceit, 
and Misrepresentation

Statute providing for recovery of treble damages 
against attorney or counsel for deceit must be 
read to allow plenary action for deceit, even 
where success on that claim might undermine 
separate final judgment. N.Y. Judiciary Law § 
487. 

2 Cases that cite this headnote

[6] Attorneys and Legal Services Fraud, Deceit, 
and Misrepresentation

Attorney and attorney’s law firm who negotiated 
settlement on behalf of former client and client’s 
husband in action for medical malpractice were 
not subject to liability for treble damages, under 
attorney misconduct statute, based on claim by 
former client that defendants deceived her and 

trial court in medical malpractice action about 
legal fees they were entitled to recover by 
proffering allegedly illegal and improper 
interpretation of statutory attorney fee schedule, 
absent any showing that defendants’ 
representations that attorney fee calculations 
comported with statutory fee schedule and 
representations regarding deductions for 

litigation expenses were false. N.Y. Judiciary 
Law §§ 474-a, 487. 

[7] Attorneys and Legal Services Fraud, Deceit, 
and Misrepresentation
Attorneys and Legal Services Negligent 
misrepresentation

Professional shortcomings or disagreements as 
to litigation strategy that do not involve 
intentional false statements in context of 
litigation may sound in legal malpractice, but 
not in attorney deceit. N.Y. Judiciary Law § 
487. 

1 Case that cites this headnote

[8] Attorneys and Legal Services Fraud, Deceit, 
and Misrepresentation

There can be no claim for attorney deceit under 
the attorney misconduct statute if there is no 
showing of a false statement. N.Y. Judiciary 
Law § 487. 

2 Cases that cite this headnote

[9] Appeal and Error Discretion of intermediate 
or lower court

Appellate Division’s dismissal of former client’s 
claims against attorney and law firm that 
represented client and client’s husband in 
medical malpractice action for breach of 
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fiduciary duty and breach of retainer agreement 
as duplicative of claim for legal malpractice was 
premised on ground not raised in client’s 
petition for leave to appeal before Supreme 
Court, and therefore was deemed to have 
reached issue as matter of discretion in interest 
of justice, which decision was not reviewable by 
Court of Appeals. 

[10] Judgment Collateral nature of proceeding in 
general

Claims by former client for conversion and 
fraud against attorney and attorney’s law firm 
that negotiated final settlement agreement in 
medical malpractice action brought by client and 
client’s husband, arising out of defendants’ 
representations in settlement agreement 
regarding attorney fees and litigation expenses 
incurred, constituted impermissible collateral 
attack on prior final judgment. 

1 Case that cites this headnote

Attorneys and Law Firms 

**837 ***681 Law Offices of Daniel A. Zahn, P.C., 
Holbrook (Daniel Zahn of counsel), for appellants. 

Catalano Gallardo & Petropoulos, LLP, Jericho (Ralph A. 
Catalano and Matthew K. Flanagan of counsel), for 
respondents. 

Andrew Lavoott Bluestone, New York City, amicus 
curiae pro se. 

OPINION OF THE COURT 

HALLIGAN, J. 

*563 Judiciary Law § 487 provides that “[a]n attorney or 
counselor[ ] ... guilty of any deceit or collusion, ... with 
intent to deceive the court or any party[,] ... forfeits to the 
party injured treble damages, to be recovered in a civil 
action.” This appeal presents the question of whether a 
Judiciary Law § 487 claim may be brought in a plenary 
civil action where a plaintiff alleges that attorney deceit 
led to an adverse judgment or order. Given the unique 
concerns addressed by this statute, we hold that such a 
plenary action lies. **838 ***682 We nevertheless affirm 
the Appellate Division’s order on alternative grounds. 

*564 I. 

In 2005, Delfina Urias retained defendants Daniel P. 
Buttafuoco and Daniel P. Buttafuoco & Associates, 
PLLC1 to represent her and her husband, Manuel Urias, in 
a medical malpractice action stemming from a surgery 
that left Mr. Urias in a coma. Because Mr. Urias was 
incapacitated, Buttafuoco obtained a guardianship order 
authorizing Ms. Urias to prosecute and settle the medical 
malpractice action on her husband’s behalf, “subject to 
prior court approval of legal fees and settlement.” Ms. 
Urias agreed to settle the action for $3.7 million. During 
an April 2, 2009 hearing on the proposed settlement, Ms. 
Urias expressly confirmed that she understood and 
consented to the terms of the settlement, which included a 
deduction of legal fees and expenses per her retainer 
agreement with Buttafuoco. That agreement reproduced 
the contingency fee schedule for medical malpractice 

lawsuits set forth in Judiciary Law § 474–a and stated 
that “expenses and disbursements for expert testimony 
and investigative or other services properly chargeable to 
the enforcement of the claim or prosecution of the action” 
would be deducted from the amount recovered. At the 
close of the hearing, the court stated that the matter was 
settled for $3.7 million, making no express reference to 
attorneys’ fees. 

A subsequent hearing in the medical malpractice action 
was held on July 20, 2009, both to address subsequent 
changes in the settlement terms not directly relevant here 
and to obtain approval for the legal fees, as required by 
the guardianship order. At that proceeding, which took 
place before Justice Baisley, Buttafuoco submitted an 
exhibit that set forth his proposed legal fees and expenses, 
and noted on the record that the fees “followed the 

schedule” set forth in Judiciary Law § 474–a. The 
exhibit also detailed how the fees were calculated with 
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respect to each of the four defendants: by applying 

section 474–a’s fee schedule, which establishes a 
sliding scale of permissible contingency fees that 
decreases as the total sum recovered increases, separately 
to the settlement contribution of each defendant, for a 
total award of $864,552. Justice Baisley approved the 
settlement terms and legal fees as presented, and 
Buttafuoco separately agreed to reduce the attorneys’ fee 
to $710,000. 

The guardianship order required that the guardianship 
court separately approve settlement terms and legal fees, 
and Ms. *565 Urias retained another attorney, John 
Newman, to handle that process. Newman first petitioned 
for approval in September 2009. The guardianship court 
initially denied that request without prejudice, noting that 

“[s]ection 474–a of the Judiciary Law was used to 
calculate the legal fees based upon each individual 
defendant’s settlement amount, which resulted in a greater 
legal fee than if the calculations had been based upon the 
total sum recovered.” Accordingly, it directed that the 
trial court in the medical malpractice action revisit the 
issue of how the fees were calculated. 

In seeking the requisite approval from Justice Baisley, 
Newman submitted the guardianship court’s decision, the 
fee calculations previously provided to the medical 
malpractice court, and an affirmation **839 ***683 from 
Buttafuoco. The affirmation explained Buttafuoco’s 

position that because section 474–a instructs that the 
sliding fee scale be applied to a medical malpractice 
“claim or action” and the lawsuit involved four distinct 
causes of action against four defendants, it was proper to 
apply the scale separately to the settlement amounts from 
each of the four defendants. Justice Baisley stated that he 
was “satisfied the legal fees approved by the Court 
comport with the language and mandates of the statute” 
and approved the fee as previously calculated. The 
guardianship court thereafter approved the settlement. 

In 2011, Ms. Urias sued Buttafuoco and Newman, 
claiming that Buttafuoco had deceived her and the trial 
court in the medical malpractice action about the legal 
fees they were entitled to by proffering an “illegal” and 

“improper” interpretation of section 474–a’s fee 
schedule. The complaint alleged, in essence, that although 
the trial court had approved the fees in question, it had not 
done so “knowingly,” and had instead “merely relied 

upon” Buttafuoco’s representation that section 474–a
authorized this amount. The complaint also cursorily 
alleged that Buttafuoco had charged “improper, 
duplicative and illegal expenses and disbursements” 
against the settlement sum. In addition to the five causes 

of action based on these allegations (a violation of 
Judiciary Law § 487, breach of fiduciary duty, breach of a 
retainer agreement, conversion, and fraud), the complaint 
included a legal malpractice claim against both 
Buttafuoco and Newman. 

Buttafuoco moved for summary judgment, arguing that 
the first five causes of action were improper collateral 
attacks on the medical malpractice settlement that could 
only be pursued *566 by a motion under CPLR 5015 to 
vacate the judgment in that underlying action. 
Alternatively, Buttafuoco argued that he was entitled to 
summary judgment on the section 487 claim because Ms. 
Urias had failed to establish that he engaged in any 
deceitful conduct within the meaning of the statute. In 
August 2017, Supreme Court granted summary judgment 
to Buttafuoco as to the first five causes of action, 
reasoning that each claim arose from Buttafuoco’s 
representation in the underlying action, and “the remedy 
for fraud allegedly committed during the course of a legal 
proceeding must be exercised in that lawsuit by moving to 
vacate the civil judgment ... not by another plenary action 
collaterally attacking that judgment.” 

The Appellate Division affirmed, agreeing with Supreme 
Court that Ms. Urias’s sole remedy was to move under 
CPLR 5015 to vacate the underlying judgment. On that 
basis, the court affirmed dismissal of the first, fourth, and 
fifth causes of action (alleging a violation of Judiciary 
Law § 487, conversion of the settlement proceeds, and 
fraud, respectively), and affirmed dismissal of the second 
and third causes of action (alleging breach of fiduciary 
duty and breach of contract) as duplicative of the legal 
malpractice cause of action.2

Following a February 2022 judgment dismissing the 
complaint, this Court granted plaintiff leave to appeal 
from that final judgment to bring up for review only the 
June 2019 Appellate Division order (see 39 N.Y.3d 907, 
2023 WL 1827303 (2023); **840 ***684 Quain v. 
Buzzetta Construction Corp., 69 N.Y.2d 376, 514 
N.Y.S.2d 701, 507 N.E.2d 294 [1987]).3

II. 

[1]We begin with the question of whether Judiciary Law § 
487 permits a plenary action. We thus turn to the “plain 
language of the statute” as “the clearest indicator of 
legislative intent” *567 (Matter of T–Mobile Northeast, 
LLC v. DeBellis, 32 N.Y.3d 594, 607, 94 N.Y.S.3d 211, 
118 N.E.3d 873 [2018]). Section 487 provides that: 
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“[a]n attorney or counselor who: 

“1. Is guilty of any deceit or collusion, or consents to 
any deceit or collusion, with intent to deceive the court 
or any party; or, 

“2. Wilfully delays his client’s suit with a view to his 
own gain;or, wilfully receives any money or allowance 
for or on account of any money which he has not laid 
out, or becomes answerable for, 

“Is guilty of a misdemeanor, and in addition to the 
punishment prescribed therefor by the penal law, he 
forfeits to the party injured treble damages, to be 
recovered in a civil action.” 

[2]This provision is “the modern-day counterpart of a 
statute dating from the first decades after Magna Carta; its 
language virtually (and remarkably) unchanged from that 
of a law adopted by New York’s Legislature two years 
before the United States Constitution was ratified” 

( Amalfitano v. Rosenberg, 12 N.Y.3d 8, 14, 874 
N.Y.S.2d 868, 903 N.E.2d 265 [2009]). Recognizing that 
“[o]ur legal system depends on the integrity of attorneys 
who fulfill the role of officers of the court, furthering its 
truth-seeking function,” the statute creates a cause of 
action for attorney deceit that is distinct from common 
law fraud or legal malpractice (Bill Birds, Inc. v. Stein 
Law Firm, P.C., 35 N.Y.3d 173, 178, 126 N.Y.S.3d 50, 
149 N.E.3d 888 [2020]). Given the importance of 
safeguarding the integrity of the judicial system, section 
487 allows for both criminal liability and a civil remedy 
in the form of treble damages (see id. at 179, 126 
N.Y.S.3d 50, 149 N.E.3d 888). 

[3]We recognize, of course, that common law has long 
shielded a final judgment from collateral attack in a 
subsequent action (see e.g. Smith v. Lewis, 3 Johns. 157, 
168 [N.Y.Sup.Ct. 1808] [Kent, Ch. J., concurring]; 
Crouse v. McVickar, 207 N.Y. 213, 219, 100 N.E. 697 
[1912]). Although subsequent actions have been 
permitted for fraud that is extrinsic to the underlying 
proceeding (see e.g. Mayor of City of New York v. Brady,

115 N.Y. 599, 617, 22 N.E. 237 [1889]; United States 
v. Throckmorton, 98 U.S. 61, 68, 25 L.Ed. 93 [1878]), or 

part of a “larger fraudulent scheme” ( Newin Corp. v. 
Hartford Acc. & Indem. Co., 37 N.Y.2d 211, 217, 371 
N.Y.S.2d 884, 333 N.E.2d 163 [1975]), the interest in 
finality of judgments generally constrains a court’s 
authority to revisit a final judgment in a collateral action 
(see Crouse, 207 N.Y. at 219, 100 N.E. 697). *568 Such a 
challenge may instead be brought under CPLR 5015, 
which authorizes “[t]he court which rendered a judgment 
or order” to “relieve a party from it upon such terms as 

may be just ... upon the ground of[,]” among others, 
“fraud, misrepresentation, or other misconduct of an 
adverse party” (CPLR 5015[a][3]). 

**841 ***685 Buttafuoco argues that allowing plaintiff to 
bring a section 487 claim as a plenary action would 
implicate these concerns. He correctly points out that, 
although Ms. Urias does not technically seek to vacate the 
orders of the medical malpractice court approving the fee 
award, she seeks to recoup the difference between the 
actual fee charged and the amount she contends was 
permissible under the fee schedule as a remedy for 
alleged deceit in procuring that award. Moreover, the 
conduct at issue is not extrinsic to the underlying medical 
malpractice action, and the claim for damages does not 
arise from allegations of a more extensive fraudulent 
scheme. 

[4]We conclude, however, that section 487 authorizes a 
plenary action for attorney deceit under these 
circumstances. The text of the statute allows recovery of 
treble damages “in a civil action” where “[a]n attorney ... 
[i]s guilty of any deceit or collusion ... with intent to 
deceive the court or any party.” The phrase “in a civil 
action” is most naturally read to include a plenary action. 
Notably, the provision does not differentiate between an 
action that might undermine or undo a final judgment and 
one that does not, or between allegations of fraud that are 
intrinsic to the underlying action, as opposed to extrinsic. 
Interpreting the statute to permit a plenary action where 
the remedy would not entail undermining a final judgment 
(for example, when the deceit harms a prevailing party), 
but deny one where a final judgment could be impaired, 
would require us to rewrite the statute. That we cannot do. 

Buttafuoco contends that Ms. Urias was relegated to 
bringing a motion to vacate under CPLR 5015. That path 
may well be available as a general matter,4 but section 487
cannot be read to make CPLR 5015 the exclusive avenue 
here. Not only does the text of the provision suggest that a 
plenary action is *569 available in all instances of 
attorney deceit, but section 487’s long lineage also 
confirms that conclusion. The cause of action was 
descended from the first Statute of Westminster adopted 
in England in 1275, incorporated in New York’s earliest 
common law, and first codified in this State in a 1787 
statute that closely tracks the current provision (see

Melcher v. Greenberg Traurig, LLP, 23 N.Y.3d 10, 
14–15, 988 N.Y.S.2d 101, 11 N.E.3d 174 [2014]; 

Amalfitano, 12 N.Y.3d at 12, 874 N.Y.S.2d 868, 903 
N.E.2d 265). Its legislative history reflects a consistent 
view, taken over centuries, that attorney deceit in the 
course of litigation warrants substantial penalties—both 
criminal liability and treble damages. By comparison, 
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CPLR 5015 offers a discretionary remedy that includes 
“restitution in like manner and subject to the same 
conditions as where a judgment is reversed or modified 
on appeal” (CPLR 5015[d]). Such relief is markedly 
different from that authorized by section 487, and we 
decline to confine a plaintiff alleging attorney deceit to 
the sole option of proceeding under CPLR 5015. 

[5]We appreciate that it might be more efficient to require 
a plaintiff who either directly or effectively challenges a 
judgment to return to the court that issued it and seek 
vacatur under CPLR 5015, and we note that transfer of a 
plenary action to the court that handled the underlying 
proceedings **842 ***686 may be desirable where 
consistent with the CPLR’s venue provisions. Nor do we 
take lightly the interest in preserving the finality of 
judgments. But the legislature has singled out the specific 
type of claim here—an allegation of attorney deceit on the 
court or a party—and determined that recovery of treble 
damages should be available in a civil action. We 
conclude that section 487 must be read to allow a plenary 
action for deceit, even where success on that claim might 
undermine a separate final judgment. 

III. 

[6]Although a cause of action under section 487 lies, 
Buttafuoco is entitled to summary judgment on that claim. 
Viewing the facts in the light most favorable to the non-
moving party, we conclude that Buttafuoco “established 
prima facie entitlement to judgment as a matter of law ... 
by demonstrating that plaintiff[ ] failed to [sufficiently] 
allege that [he] engaged in deceit or collusion during the 
course of the underlying” medical *570 malpractice 
action (Bill Birds, 35 N.Y.3d at 179, 126 N.Y.S.3d 50, 
149 N.E.3d 888). In opposing summary judgment, 
“plaintiff[ ] failed to satisfy [her] burden to establish 
material, triable issues of fact” as to whether the 
defendants’ representations about their fee calculations or 
litigation expenses amounted to false statements (id.). 
Accordingly, we affirm the Appellate Division order 
appealed from insofar as it affirmed the dismissal of the 
first cause of action. 

[7]Section 487 “guards against false statements by lawyers 
during litigation, rising to the level of intentional deceit or 
collusion; it was not designed to curtail attorneys’ 
expressions of views concerning what the law is or should 
be, nor does it include merely poor lawyering, negligent 
legal research or the giving of questionable legal advice” 
(id. at 180 n 3, 126 N.Y.S.3d 50, 149 N.E.3d 888). Thus, 
we have previously made clear that “[t]he statute does not 

encompass the filing of a pleading or brief containing 
nonmeritorious legal arguments” (id. at 180, 126 
N.Y.S.3d 50, 149 N.E.3d 888), or the provision of “ ‘false 
and untrue’ legal advice to induce plaintiffs to bring an 
unnecessary lawsuit, motivated solely by the attorney’s 
desire to collect a large fee” (id. at 178, 126 N.Y.S.3d 50, 
149 N.E.3d 888, quoting Looff v. Lawton, 97 N.Y. 478, 
480 [1884]). Professional shortcomings or disagreements 
as to litigation strategy that do not involve intentional 
false statements in the context of litigation may sound in 
legal malpractice, but not in attorney deceit (id. at 180 n 
3, 126 N.Y.S.3d 50, 149 N.E.3d 888). 

As plaintiff acknowledges, the crux of her attorney deceit 
claim is that Buttafuoco intentionally deceived Justice 
Baisley and Ms. Urias when he represented that the 
attorneys’ fee calculations were in accordance with the 

applicable statutory fee schedule set forth in section 
474–a. The disagreement between the parties as to the 
proper interpretation of that statute turns on whether the 
sliding scale should be applied to the total settlement 
amount, which would yield a lower attorneys’ fee, or 
separately to each settlement reached with each of the 
four defendants, as was done here and which yields a 
higher total attorneys’ fee. Plaintiff insists that the former 
interpretation is “patently obvious,” and the latter is 
“outlandish,” “bizarre,” and “asinine.” Buttafuoco 
counters that the plain language of the statute permits 
applying the fee schedule to “any claim or action,” and 
that because the medical malpractice lawsuit involved 
four distinct causes of action against four defendants, he 
was permitted to calculate his fee separately as to each. 

[8]Plaintiff has not identified a material issue of fact as to 
whether Buttafuoco’s **843 ***687 representations that 
the fee calculations *571 comport with the statutory 
schedule amounted to false statements. She insists that 
intent is a quintessential question of fact which precludes 
summary judgment; although that is true, there can be no 
claim for attorney deceit if there is no showing of a false 
statement. Plaintiff concedes that Buttafuoco submitted to 
Justice Baisley an exhibit calculating the attorneys’ fee as 
to each defendant, consistent with his interpretation of the 
fee schedule. This Court has not had occasion to address 

whether section 474–a can be applied in this manner, 
and we do not opine on that question today. However, 
Buttafuoco’s calculations were supported by a legal 
argument that was not clearly foreclosed by any existing 
precedent. Plaintiff appears to contend that Buttafuoco’s 
representations were nonetheless deceitful because it was 
not clear that Justice Baisley actually read the exhibit 
submitted to the court, and plaintiff sought to subpoena 
Justice Baisley to explore this theory. We cannot endorse 
this premise or conclude that it creates a material issue of 
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fact. 

To the extent plaintiff also alleges that Buttafuoco 
violated section 487 with respect to the deduction of 
litigation expenses from the settlement sum, she has 
similarly failed to establish a material, triable issue of 
fact. Those expenses, like the fee calculations, were 
disclosed to the court when the settlement was approved, 
and plaintiff did not develop this theory before Supreme 
Court, the Appellate Division, or this Court, or establish a 
material issue of fact as to the propriety of the reported 
expenses. 

In short, the record indicates that Buttafuoco’s 
calculations were supported by a legal argument that was 
not clearly foreclosed by existing precedent, and he was 
transparent with the tribunal about how he arrived at those 
calculations. Moreover, plaintiff has raised no material 
issue of fact as to whether Buttafuoco made false 
statements or representations in doing so—an essential 
element of alleging attorney deceit. 

* * * 

[9] [10]None of plaintiffs’ remaining contentions provide 
any basis to reverse or modify the order appealed from. 
The Appellate Division’s dismissal of the second and 
third causes of action as duplicative of the legal 
malpractice cause of action was premised on a ground not 
raised before Supreme Court. The Appellate Division thus 

is deemed to have reached the issue as a matter of 
discretion in the interest of justice, and that determination 
*572 is not reviewable by this Court (see Hecker v. State 
of New York, 20 N.Y.3d 1087, 1087–1088, 965 N.Y.S.2d 
75, 987 N.E.2d 636 [2013], rearg. denied 21 N.Y.3d 987, 
971 N.Y.S.2d 77, 993 N.E.2d 755 [2013]). The fourth and 
fifth causes of action (conversion of settlement proceeds 
and fraud) were properly dismissed as impermissible 
collateral attacks on a prior final judgment. 

Accordingly, the judgment appealed from and the 
Appellate Division order insofar as brought up for review 
should be affirmed, with costs. 

Chief Judge Wilson and Judges Rivera, Garcia, Singas, 
Cannataro and Troutman concur. 

Judgment appealed from and Appellate Division order 
insofar as brought up for review, affirmed, with costs. 

All Citations 

41 N.Y.3d 560, 238 N.E.3d 836, 214 N.Y.S.3d 680, 2024 
N.Y. Slip Op. 01497 

Footnotes

1 Both Daniel Buttafuoco and his eponymous law firm are hereinafter referred to as “Buttafuoco.” 

2 As to the sixth cause of action sounding in legal malpractice, Supreme Court held that triable issues of fact 
precluded summary judgment, and the Appellate Division affirmed. Ms. Urias subsequently withdrew that 
cause of action as against Buttafuoco, and Supreme Court granted Newman’s motion for summary 
judgment in a February 2021 order that is not before us. 

3 During the proceedings below, Ms. Urias appeared in both her personal capacity and as the guardian of 
Mr. Urias. While her motion for leave to appeal was pending before this Court, Mr. Urias passed away and 
the administrator of his estate, Marta Urias, substituted herself for Ms. Urias as representative of Mr. Urias. 
Although there are therefore two plaintiffs before us now, we use “plaintiff” throughout for simplicity. 

4 We note that CPLR 5015(a)(3) specifically authorizes vacatur upon the ground of “fraud, 
misrepresentation, or other misconduct of an adverse party ” (emphasis added). Although Buttafuoco was 
Ms. Urias’s attorney, not an adverse party, in the underlying action, a court may also vacate its own 



Urias v. Daniel P. Buttafuoco & Associates, PLLC, 41 N.Y.3d 560 (2024)
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judgment for sufficient reason and in the interests of substantial justice” as an exercise of its “inherent 

discretionary power” ( Woodson v. Mendon Leasing Corp., 100 N.Y.2d 62, 68, 760 N.Y.S.2d 727, 790 
N.E.2d 1156 [2003]). 

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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