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CAST AND TEAM MEMBER BIOGRAPHIES

P. Dawn Baker-Miller is a judicial hearing officer at the New York City Office of
Administrative Trials and Hearings. She formerly was Senior Counsel at the New York City
Office of the Corporation Counsel, where she served in the General Litigation Division, the
Labor and Employment Division, and the Special Litigation Unit. Prior to that, she was an
associate in private practice. Her background includes general pretrial litigation experience as
well as trial and appellate experience in both federal and state courts. Dawn is a member of the
Federal Bar Council and the New York City Bar Association, where she served on the Litigation
Committee from 2000 through 2009. She is admitted to practice in the Southern and Eastern
Districts, the Second Circuit, and the Supreme Court of the United States. Ms. Miller is a
graduate of the University of South Carolina School of Law, where she was Associate Editor-in-
Chief of the Law Review.

Clement J. Colucci is an Assistant Attorney General in the New York City Litigation
Bureau of the Office of the Attorney General, and has been for 30 years, He defends actions
against state agencies and officials in state and federal court, except in the Court of Claims.
Before that, and during a brief hiatus in his public service, he was an associate at both large and
small firms in New York City. He is a graduate of the Columbia Law School and was an editor
of the Law Review.

Vincent DiDonato is an Assistant District Attorney at the Kings County District
Attorney's Office. He is a 2023 graduate of William & Mary Law School and a 2018 graduate of
New York University. In law school, he interned for Judge Douglas Miller of the US District
Court for the Eastern District of Virginia, and served as a Symposium Editor of the William &
Mary Business Law Review. He is a former member of the I'Anson-Hoffiman Inn of Court in
Williamsburg, Virginia and has been a member of the New York Inn of Court since May 2023.

Evan S, Fensterstock is a New York City trial lawyer and founder of the complex
commercial and employment litigation law firm, Fensterstock, P.C. Evan focuses his practice on
all aspects of complex commercial and employment litigation and arbitration in state, federal,
and bankruptcy courts from pre-complaint analysis through trial and post-trial appeals. Evan has
represented companies and individuals on both the plaintiff and the defense side in a wide range
of industries including insurance, employment, recruiting, financial services, banking,
pharmaceutical, advertising, entertainment, media, hospitality, and gaming. Evan provides
employment advice to executives and companies, negotiates compensation packages and
separation agreements, and consults on covenants not to compete (non-compete agreements) and
non-solicitation clauses, Evan also provides outside general counsel services to businesses that
do not require full-time in-house representation or who are looking for a second opinion,

Evan recently won a nearly five-million-dollar ($5,000,000.00) judgment for his client
after a four-day bench trial in the Commercial Division in the Supreme Court of the State of New
York concerning indemnification and breach of contract claims arising out of a sixty-three-
million-dollar ($63,000,000.00) purchase and sale of an insurance company and its subsidiaries
pursuant to a stock purchase agreement.




Evan is also a mediator. Evan completed advanced commercial mediation training
making him eligible under Part 146 of the Rules of the Chief Administrative Judge of New York
to serve on court mediation rosters. Evan is currently on the roster of mediators in the prestigious
Commercial Division in New York County. Evan enjoys serving on this prestigious court roster
and assisting parties in facilitating productive negotiations and resolutions in commercial
disputes.

Prior to founding Fensterstock, P.C. in 2018, Evan was a Partner at Fensterstock &
Partners LLP from 2015-2017. From 2009-2015, he was an Associate at Kasowitz, Benson,
Torres & Friedman LLP. Following in the footsteps of his father, Blair C. Fensterstock, and
grandfather, Hon. Nathaniel Fensterstock, Evan is highly dedicated to pro bono work. In 2013,
he received the Legal Aid Society Pro Bono Publico Award for his service to Hurricane Sandy
victims. He spearheaded the Holocaust Survivor Representation Pro-Bono Project while at
Kasowitz, which helps Holocaust survivors recoup pensions and payments from the German
government for work performed in ghettos during World War II. Evan served as Executive
Literary Editor of the New England Law Review at New England Law|Boston, where he
graduated from law school cumt laude and received the Cali Excellence for the Future Award in
Civil Procedure. While in attendance, Evan interned for the Honorable Raya S. Dreben in the
Massachusetts Appeals Court, the Honorable Charles T. Spurlock in Suffolk Superior Court, and
the Legal Division of the Massachusetts Department of Correction in Boston, Massachusetts. In
2007, he was elected Vice Magister of the Bradlee Inn Chapter of the International Legal Honor
Society Phi Delta Phi, and in 2008 he received the Phi Delta Phi Balfour Scholarship for
outstanding service to Bradlee Inn. Evan holds a Bachelor of Arts degree from Bowdoin College
where he double majored in Government and Spanish, played varsity golf and squash, and served
as Class President, From 2015-2022, Evan has been named a New York Metro Area Super
Lawyers Rising Star in Business Litigation,

Honorable Helen E. Freedman (Ret.) is currently a neutral with JAMS. She was an
Associate Justice of the Appellate Division of the New York State Supreme Court, First
Department, from 2008 to 2014 and served as a Justice of the Supreme Court from 1984 to 2008.
She served on the Appellate Term of the Supreme Court from 1995-99 and in the Commercial
Division of the New York County Supreme Court, for eight years.

Justice Freedman was the Presiding Judge of the Litigation Coordinating Panel for multi-
district litigation in New York State from 2002 until 2014. She has been a member of the
Pattern Jury Instructions Committee of the Association of Justices of the Supreme Court of the
State of New York since 1994 and is a member of the Advisory Council of the New York State
and Federal Judicial Council. She is also a Trustec of the Historical Society of New York Courts.
She is the author of New York Objections, a book on trial practice and the making of objections,
and of a chapter in the treatise Commercial Litigation in New York State Courts. She is a
graduate of Smith College and of the New York University School of Law.

Henry A. Freedman retired in 2014 after serving as Executive Director of the National
Center for Law and Economic Justice since 1971. Before becoming Executive Director, he had
been in private practice in New York City and taught at Catholic University Law School in
Washington, DC. He has also taught at Columbia and New York University Law Schools, and




Columbia and Fordham Schools of Social Work. He has chaired the Committee on Legal
Assistance of the Association of the Bar of the City of New York, and was the only "welfare
recipient advocate" on HEW Secretary Califano's 32-member group formed to study welfare
reform alternatives in 1977, He successfully argued Califuno v. Westcott before the United
States Supreme Court in 1979. Mz, Freedman has received the National Legal Aid and Defender
Association's Reginald Heber Smith Award for Dedicated Service (1981), the New York State
Bar Association's Public Interest Law Award (1998), the William Nelson Cromweli Medal of the
New York County Lawyers' Association (2001), and an honorary Doctor of Laws degree from
Ambherst College in 2008, He is a graduate of Amherst College and Yale Law School.

Peter Guirguis is a partner at Mintz & Gold LLP, where he advises clients in a wide
range of disputes and investigations involving commercial contracts, complex financial
instruments, mergers and acquisitions, financial reporting, corporate control and governance,
data use and privacy, executive compensation and employment, bankruptcy, real estate
construction and financing. He also advises individuals and entities in a wide variety of
investigatory, regulatory and enforcement matters. He represents diverse clients, from
individuals to major financial institutions, insurers, manufacturers and retailers, and numerous
software and technology companies. Before joining Mintz & Gold, Peter practiced at large
firms including Norton Rose Fulbright, Akin Gump Strauss Hauer & Feld, and Dechert. He also
clerked for the Honorable Judge Kevin T. Duffy in the United States District Court for the
Southern District of New York. He has been a member of the Inn since its founding year, and a
member of the historical team since the musical team finally accepted that he cannot sing.

Vilia Hayes is Senior Pro Bono Counsel at Hughes Hubbard & Reed LLP, litigating pro
bono cases in the areas of prisoner’s rights, voting rights, immigration, family law, and housing
among others. She is Co-Chair of the Firm’s Pro Bono Committee and supervises numerous pro
bono matters in federal and state court. Ms. Hayes has over 35 years of experience as a litigation
associate and partner concentrating on employment, product liability, insurance, bankruptey, and
commercial litigation, as well as counseling/and negotiations on employment law and insurance
law.

Hon. Debra A. James is a Supreme Court Justice, New York County, elected to that
office in 2013, She began her judicial career as a New York City Civil Court judge in 1995.
Judge James started her legal career as an Assistant Corporation Counsel, New York City Law
Department, where she represented municipal corporations in New York state and federal trial
and appellate courts. Immediately prior to ascending to the bench, Judge James served as the first
general counsel of the Roosevelt Island Operating Corporation. Judge James is a member of the
New York City Bar Association, and member emeritus of its Executive Committee. She is also
president emeritus of the Association of Justices of the Supreme Court of the State of New York,
Inc. A member of the National Association of Women Judges, Judge James is former chair of its
Women in Prison Committee, New York chapter, and a recipient of NAWJ’s Mattie Belle Davis
Award. Judge James earned her B.A. degree (cum laude) in American Government and Politics
at Cornell University and received her J.D. degree from Cornell Law School. She received
certification in September 2023, to serve as a “retired” justice until December 31, 2025.




Bruce N. Lederman has more than 43 years of complex commercial, real estate, and
intellectual property litigation experience. He presently practices as a solo practitioner, and is
also Counsel to London House Chambers, a Guyana-based law firm. An AV preeminent rated
attorney by both the Judiciary and his peers, Bruce was a founding partner of Fischbein Badillo
Wagner Harding. For more than 15 years, Bruce headed that firm’s litigation department. He
has tried numerous civil matters in both bench and jury trials, and has handled appeals in the
State and Federal Courts. He has appeared as trial counsel to other attorneys, and has often
worked with local counsel throughout the United States. He is currently a member of the JHO
Selection Advisory Panel for the First Judicial Department, the Panel of Referees for the First
Tudicial Department Attorney Grievance Committee, and the New York County Commercial
Division ADR Panel. Bruce earned his BA from Colgate University in 1975 and his JD from the
Benjamin N. Cardozo School of Law in 1979.

Ira Brad Matetsky is a partner at Dorf Nelson & Zauderer LLP in Manhattan, where he
concentrates his practice in litigation and arbitration matters, including corporate, commercial,
securities, and trust-and-estates litigation and appeals. He is a 1984 graduate of Princeton
University and a 1987 graduate of the Fordham University School of Law, where he received
awards in Contracts and Constitutional Law and served on the Fordham Law Review. Prior to
joining Dorf Nelson & Zauderer, Mr. Matetsky was a litigator for 12 years at Skadden, Arps,
Slate, Meagher & Flom LLP; worked for five years as in-house counsel at Goya Foods, Inc.; and
spent the next 19 years as a litigation partner at Ganfer Shore Leeds & Zauderer LLP.

Mr., Matetsky has authored several published articles on U.S. Supreme Court history,
including “Clerking for ‘God’s Grandfather’: Chauncey Belknap’s Year with Oliver Wendell
Holmes,” in the 2018 Journal of Supreme Court History; “The Longest-Serving Justice Retires:
How Stephen Preempted the Field” in The Green Bag; and “Chief Justice Hughes and Martin
Manton’s Appeal” in The Green Bag Almarnac and Reader. He has published articles on New
York law and procedure in legal periodicals including the New York State Bar Journal, the New
York Real Property Journal, and the New York Law Journal.

He was co-editor of The Green Bag Almanac and Reader (an annual collection of the
year’s best legal writing) for 2012, 2015, 2016, and is editor-in-chief of The Journal of In-
Chambers Practice (formerly the annual supplements to In Chambers Opinions by the Justices of
the Supreme Court of the United States). He is a past recipient of the President’s Pro Bono
Service Award from the New York State Bar Association, and served for six years on the Board
of Education of the Baldwin Union Free School District on Long Isiand. In non-legal pursuits,
Mr. Matetsky is the Werowance (President) of The Wolfe Pack, the international literary society
for the Nero Wolfe books by Rex Stout, is an invested member of the Baker Street Irregulars,
and was the longest-serving member of the English Wikipedia Arbitration Committee. Mr.
Matetsky has been a member of the Historical Trial Team each year since 2009 and has co-
chaired the Team since 2016.

Maggie Maurone is a carcer law clerk to the Hon. Stewart D. Aaron in the United States
District Court for the Southern District of New York. Prior to clerking, Maggie was a litigation
associate at Arnold & Porter LLP. She is a Distinguished Graduate of the United States Air




Force Academy and received her J.D. from Columbia Law School. Before law school, Maggie
served as an officer in the United States Air Force.

Hon. Saliann Scarpulla, Associate Justice, Supreme Court, Appellate Division, First
Department is a graduate of Boston University and Brooklyn Law School, cum laude. After law
school, Justice Scarpulla clerked for the Hon. Alvin F. Klein in Supreme Court, New York
County and then joined Proskauer Rose Goetz & Mendelsohn as a litigation associate. Justice
Scarpulla later moved to the Federal Deposit Insurance Corporation as Senior Counsel in New
York. From the FDIC Justice Scarpulla became Senior Vice President and Bank Counsel to
Hudson United Bank.

Justice Scarpulla was elected to the New York City Civil Court in 2001, appointed to the
New York State Supreme Court in 2009, and elected to the Supreme Couit in 2012. From
February 2014 to July 2020, Justice Scarpulla sat in the New York County Commercial Division,
and she was responsible for all international commercial arbitration matters. In 2020 Justice
Scarpulla was appointed to the Appellate Division, First Department.

Justice Scarpulla is a contributing author to the Commercial Litigation in New York State
Courts treatise and has authored several articles on technology and commercial litigation. Justice
Scarpulla is a frequent lecturer for, among others, the New York City Bar, the New York County
Lawyers Association, the New York State Bar Association, the American Bar Association, the
Practicing Law Institute, the New York State Judicial Institute, and the New York Women’s Bar
Association.

Justice Scarpulla is active in several bar associations, is a member of New York’s
Commercial Division Advisory Council, and is the Co-Chair of the Council’s Subcommittee on
Use of Technology in Commercial Division Cases. Justice Scarpulla also sits on the Chief
Judge’s Alternative Dispute Resolution Advisory Committee, and recently retired from the New
York State Continuing Legal Education Board. Justice Scarpulla is a past Co-President and board
member of Judges and Lawyers Breast Cancer Alert (JALBCA).

Justice Scarpulla has received numerous awards in recognition of her service to the
community and legal profession, including: Columbian Lawyers Rapallo Award; New York
Women’s Bar Association Recognition Award; New York County Lawyers Association
Conspicuous Service Award; New York American Inn of Court Award for Best CLE Program;
National Organization of Italian American Women Wise Woman Award; New York County
Lawyers Association Justice Louis J. Capozzoli Gavel Award; and New York City Bar Thurgood
Marshall Award.

Edward G. Sponzilli, a member of Norris McLaughlin, P.A., is a New Jersey Supreme
Court Certified Civil Trial Attorney with 44 years’ experience in complex corporate and
commercial litigation and education matters, as well as employment litigation relating to
restrictive covenant, wrongful termination, CEPA, employment discrimination and sexual
harassment. Ed is a Fellow of the American Bar Association and is a 2008 recipient of the
Professionalism Award. In 1999 he was awarded the New Jersey Supreme Court’s Fund for
Client Protection’s “Client Protection” Award for his outstanding service on behalf of the public




and the Bar of New Jersey in his role as Chancery Court-appointed Receiver in the case of
Montano v. Cohen & Cohen. Ed is a past president of the C. Willard Heckel Inn of Court and
the Rutgers—Newark Law School Alumni Association. He is Trustee of the Trial Attorneys of
New Jersey. He has been on the faculty of the National Institute for Trial Advocacy for over
seventeen years and, for the past nine years, has been one of only two non-government faculty
members in the New Jersey Attorney General’s Trial Advocacy Institute, Ed is currently also a
master of the Lifland (federal practice) American Inn of Court. He has served as a federal
arbitrator and state court certified mediator. Ed was a Judicial Law Clerk for The Honorable
James A. Coolahan, U.S. District Court for the District of New Jersey (D.N.J.) from 1975-77.
During his two-year clerkship, Judge Coolahan held a temporary assignment to the Court of
Appeals for the Third Circuit. Ed was a 1971 Phi Beta Kappa, magna cum laude graduate of
Rutgers College. He received a masters in American History in 1972 from Columbia and his law
degree from Rutgers, Newark in 1975. Ed has been selected for inclusion in The Best Lawyers
In America and New Jersey Super Lawyers, as well as Marquis® Who'’s Who In American Law
and Who’s Who in America. He is a member of the New Jersey Supreme Court Committee,
Bench, Bar and Media, as well as chair of the New Jersey State Bar Association’s Higher
Education Section.

Chryssa V. Valletta is Acting Head of Legal at Trusted Health, a healthcare staffing and
technology company. She is a graduate of the University of Scranton and Columbia Law
School, where she served as the director of the Jerome Michael Jury Trials moot court
program, Prior to joining Trusted Health, she was a partner in the New York office of a
multinational law firm.

Flon. Mary Kay Vyskocil was sworn in as a United States District Judge for the
Southern District of New York on January 6, 2020. She previously served for almost four years
as a United States Bankruptcy Judge for the Southern District of New York. Prior to her
appointment to the bench, Judge Vyskocil practiced general commercial litigation for almost
thirty-three years at Simpson Thacher & Bartlett, from which she retired as a Senior Litigation
Partner in March 2016 to join the bankruptey bench.

At the time of her judicial appointment, Judge Vyskocil had a diverse practice handling
complex commercial cases, including major insurance and reinsurance disputes, contract and tort
issues, bankruptcy-related issues, securities and antitrust law, both as a trial attorney and an
appellate advocate. During her career, she tried dozens of cases, argued scores of appeals and
handled numerous arbitrations in state and federal courts throughout the United States and in the
United Kingdom.

Judge Vyskocil was ranked as one of the “Top Ten Women Litigators in the United
States” by Benchmark Litigation and, in 2016, received a “Top Women in Law Award” from the
NYLJ, She was consistently recognized as a litigation leader by numerous publications,
including first-tier rankings in Chambers, Legal 500, Who's Who Legal and America’s Leading
Business Lawyers. She was selected by Law360 as a top 15 female litigator and recognized at
the Law360 2012 MVP Awards. Judge Vyskocil is the co-author of the leading treatise, Modern
Reinsurance Law & Practice, 3d ed. (Thompson Reuters 2015).




Judge Vyskocil has a long history of public service, including service on the SDNY
Merits Selection Panel for Magistrate Judges, the Second Circuit Task Force on Racial, Ethnic
and Gender Fairness, the NYS Commercial Division Advisory Council, as a hearing referee for
the Disciplinary Committee (First Dept.), and as a trustee of the Historical Society of the New
York Courts, She is active in professional associations, including the Federal Bar Council
(former president). Judge Vyskocil previously served as president of the Alumni Association of
St. John’s Law School and until her appointment to the bench, served on the boards of the NY
Community Trust, St Joseph’s Seminary, Dominican College and Sanctuary for Families, She
serves on the board of the Judges & Lawyers Breast Cancer Alert (“JALBCA”).

Judge Vyskocil was honored with the Judge Cecelia H. Goetz Women in Achievement
Award from the Women’s Division of the New York Institute of Credit in February 2022. In
January 2020, the Alumni Association of St. John’s Law School conferred on Judge Vyskocil the
Dean John Murphy Award, presented in recognition of distinguished service to the public, the
profession, and the Rule of Law. She previously was awarded the Sprizzo Award for
commitment to the Rule of Law by St. John’s Law School in 2017, the Pietas Medal by St.
John’s University in 2008, the St. Edmund’s Medal of Honor by St. Edmund’s Retreat in 2005,
and the President’s Medal from Dominican College in 2002.
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TRE . REVOLUTIONARY AGE'

July § 1919

[P HE world is in crisis. Capitalism, the

prevailing system of soclety, is In pro-
cess of disintegration and collapse. Out of its
vitals is "developing a new social order, the
system, of Communist Scclalism; and the
striggrle between this new social order and the

old 15 now the fundamental problem of inter-

m——

natipnal politics. . .

The predatory “war for democracy” domi-
nated the world.. But now it is the revolution-
aty proletarlat in action that dominates, con-
quering power in some-nations, mobilizing to
conquer, power in.others, and calling upon the
proletariat of all nations to prepare for the
final struggle against Capitalism, -

But Socfalism itgelf is in crisis, Events are
revolutionizing Capitalism ond Soclalfem—an
indication-that this is the historic epoch of the
proletarian. revolution. = Imperialism is the
final, stage of Capitalism; and  Imperialsm
means sterner reactfon and new wars of con-

uest--tinless the revolutipnary proletariat acts .

or Socialism, Capitalism cannot reform itséH;
it carinot be reformed, Humanity can be saved
fromm its last excesses only by the Communist
Revolution, There can now be only the So-
ciatism ‘which is' one in. temper and_purpose
with the proletarian reyolutionary Struggle.
There can be only the Socialism which unites

the proletarjat of the whole sworld in .the

general struggle against the “desperately - de-
structive Imperialisms - the Imperialisms
which array themselves as a single force
against the -onsweeping proletarian revolu-
tiom,

Tre War AND IMPERIALISM,

The prevailing conditions, in the world of
Capitalism and of Socialism, are a direct prod-
uct of the war; and the war was itself a direct
product of Imperialisin,

Industrial development iinder the profit sys-
tem of Capitalism is based upon the accumuia-
tion of capital, which depends upon the ex-
propriatibn of values produced by the workers.
This accumulation of capital promotes, and is
itself promoted by, the concentration of in-
dustry, The competitive struggle compéls each
capitalist to secure the most efficient means
of production, or a group of capitalists ta com-
bine their capital in order to -produce more
eficiently, ‘This process of concentration of
industry and the accumuiation of capital, while
a product of competition, ultimately denies and
ends competition, The concentration of indus-
try and of tapital develops monopoly.

Monopoly expresses itself through. dicta-
torial control exercised by finance-capital over

industry ; and finance-capital unifies Capitalism

for world-exploitation. Under Imperialism,
the banks; whose conttol is centralized in a
cligie of financial magnates, dominate the
whole of industry directly, purely upon the
basis of investment exploitation, and not for
putposes of social production. The concentra-
tion of industry implies that, to a large extent,
iudustry within the nation has reached its mia-
turity, is unable to absorb ail the surplus-
capital that comes from the profits of industry,
Capitalism, accordingly, must find means out-
side the patiort for the absorption of this
surplus, The.older export trade was dominated
by the export of conswmable goods. American
exports, particularly, except for the war period,
have been largely of. cotton, foodstuffs, and
raw materials, Under the conditions of Tm-
perialism it is capital which is exported, as
by the use of concessions in backward territory
-to build raiircads, or to start native fagtories,
3 in India, or to develop oit Belds, as in- Mex-
ico. This means an export of locomotives.

The Left Wing Mahifesfb |

Tosued on- Authority of the. Conference
by the National (ounctl af the Laft Wing

heavy machinery, in short, predominantly a
trade in.'iron goods, This export of capital,
together with the struggle to monopolize the

world’s sources of raw materials and.to con-

trol undeveloped teriitory, produces Imperial-
ism.

A fully developed capitalist nation {s com-’

pelled to accept Imperialism, FEach nation

seeks markets for the absorption of its sur-

plus capital. Undeveloped territory, possessing
sources of raw material, thi industrial develop-
ment of which will require the investment of
capital and the purchase of machinery, be-
comes the objective of capjtalistic competition
between the imperialistic nations,

Capitalism, 1n the epoch’ of Imperialism,
comes to rely for its “prosperity” and suprem-
acy upon the exploitation and enslavement of
colonial peoples, either in colonies, “spheres of

inflence,” . “protectorates,” or “mandatoties,”™

—savagely oppressing hundreds of miilions of
subject peoples in order to assure high profit
and interest rates for a few million people’ in
the favored nations. .

This struggle for undeveloped territory, raw
materiais, and investment markets, is carried
on_ “peacefully” between groups of internatio-
nal finance-capital by means of “agreements,”
and between the nations by means of diplo-
macy; but a crisis comes, the competition be-
comes irreconcilable, antaponisms cannot be
solved peacefully, and the nations resort to

- war,

The antagonisms between the European na-
tions were antagonisms. as to who should -con-

‘trol undeveloped territory, sources of raw ma-

terials, and the investment markets of the
world. The inevitable consequence was war,
The issue being world power, other nations, in-
cluding the United States, were dragged in.

The United States, while having no direct ter-.
titorjal-interests in the war, was vitally con-’

certed since the issue was world power; and
its Capitalism, having attained a position of
financial world power, had a direct imperial-
istic interest st stake, )

The imperialistic character of the war is
climaxed by an imperizlistic peace—a peace
that strikes directly at the peace and liberty of
the world, which organizes the great imperial-

- istic powers into a sort, of “trust of nations,”

among whom the world is divided financially
and territorfally, The League of Nations is
simply the screen for this division of the world,
an instrument for joint domination of the
world by a particutar group of Imperialism.
While this givision of the wotld solves, for
the moment, the problems of power that pro-
duced the war, the solution is temporary, since
the Imperiatism of one nation can prosper
only by limiting the economic opportinity of
another nation. New problems of power must
necessarily arise, producing new antagonisms,
new wars of agression and conquest—uniess
the revolutionary proletariat conquers in the
struggle for Socialism, . :
The <oncentration of industry produces
nonopoly, and monopoly produces Imperial-
1sm. In Imperialism there is implied the social-
ization of industry, the material basis of Soctal-

is.  Production moreover, becomes interna-’

tional; and the limits of the nation, of national
production, become & fetter wpon the forces
of production, The development of Capitalism
produces world economia problems that break
down the old order. The forces of production
revolt against the fetters Capitalisi imposes

upon production, The answer of Capitalism is
war; the answer of the proletariat is the So-

‘¢izl Revolution and Socialism,

THE COLLAPSE OF THE INTERNATIONAL.

In 1972, at the time of the first Balkan war,
Europe was on the verge of a general im-
perialistic war. A.Socialist International Cong-
tess was convened at Basle to act on the im-
pending crisis. The resolution adopted sHg-
matized the coming wor as imperialistic and
os unjustifiable on any pretext of national -
terest, The Basle resolution declared:

1, That the war would create an economic
and political crisis; 2. That the workers
woutld losk upon participation in the war as
a crime, which would arouse “indignation and
revilsion” among the masses; 3. That the
crisis and the psychological condition of the
workers would create a situation that Socialists
should .use "to rouse the masses and hasten
thie downfall-of Capitalism” ; 4. That the gov-
ernments-“fear a proletarian revolution” and
should remember the Paris Commune. and the
revolution jn Russia in 1g0s, that is, 'a civil
war, : . ‘

The Basle resolution indicted the coming
war -as imperialistic, a war necessarily to be
npposed by Socialism, which should wuse the
opportunity of war to wage the revolutionary
struggle against Capitalism. The policy of
Socialism was comprised in the struegle to
transform the imperialistic war into a civil war
of the gppressed aguinst the appressors, and

- for Socialism.

The war that came in 1974 was the same
Imperislistic war that might have coms
1012, ot at the time of the Agadir crisis. But,
upon - the “declaration of war, the dominon!
Socialism, fontrary to the Bosle resolution, ac-
cepted and justfied the war.

Great demonstrations were hefd, The govern-
merits and war were denounced, But, imme-
diately upon,the declaration of war, there was
a change of front. The war credits were vited
by Socialists in the parliaments, The domi-
nant Socialism favored the war; a small minor-
ity adopted a policy of -petty bourgeois pacif-
ism; and oniy the Left Wing groups adhered
te the policy of revolutionary Secialism.

It was not alone a problem of preventing the
war, The fact that Socialism could not pre-
vent the war, was not a justification for ac-
cepting and idealizing the war. Nor was ita

‘problem of immediate revolution. "The Basle

Manifesto simply required opposition to the
war and the fight to develop out of its elrcum-
stances the.revolutiorary struggle of the pro-
letariat against the war and Capitalism,

The dominant Socialism, in dccepting and
justifying the war, abandoned the class strug-
gle and betrayed Sacialism, The class strug-
gle.is the heart of Socialism., Without strict
conformity to the class struggle, in its revalu-
ticnary implications, Socialism becomes either
sheer Utopianism, or a method of reaction,
But the dominant Soclalism accepted “civil
peiee,” the “unity of all the classes and par-
ties” in order to wage successfully the im-
perialistic war. The dominant Socialism usited
with the governments against Socialism and
the proletariat, '

The class struggle comes to a climax during
war, National struggles are a form of expres-
sion of the class struggle, whether they are
revoluticnary wars for liberation oz imiperial-
istic wars for spoifation, It is precisely during
a war that material conditions provide the
opportunity for waging the class strupple to a
conclusion for the conquest of power. The
war was a war for world-power—a war of
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the capitalist class against the Working class,
since world-power meang pbwer ower the pro-
letariat, :

But the dominant Socialism accepted the war
as a war for democracy—as if democracy un-
der the conditions of Imperialism is not di-
rectly counter-revoluticnasy| It justified the
war 43 2 war for national independence—as
if Imperialism is not necessarily determined
upon annihilating the independence of nations!

Nationafistn, social-patriotism, and social-
Imperialism determined the policy of the domi.
nant Socialism, and not the proletarian class
struggle and Socialism, The coming of Soelal.
" {sm was made dependent upon the predatory
war and Imperialjsm, upon the internationat
proletariat cutting each other's throats in the
struggles of the ruling class|

The Second International on the whole
merged ‘in the opposed imperialistic ranks.
This collapse of the International was nét an
accident, nor simply an expression of the he-
trayal by individuals, It was the inevitable
consequence of the whole tendency and policy
of the dominant Socialism as an organized
movement, . ’
MODERATE SOCLALISM.

The Socialism which developad as an or-
ganized movement after the collapse of the
revolutionary First International was moder-
ate, petty bourgeais Soclalism, It was a So-
cislisn adapting itself to the conlitions of
national developinent, abandening in praciiee
the militant idea of revolutionizing the old
world, R

This-moderate Socialism initiated the era of
feonstructive” social reforms, [t aceepted the
hourgeois state-as the basis of its activity and
strengthened that state. Its goal becare “con-
structive reforms” and cabinet portfolios—
the “co-operation of classes,” the policy of
‘apenly or tacitly declaring that the coming of
Socialism was the concern “of ali the classes,”
instead of emphasizing the Marxian policy that
the construction of the Socialist system is the
task of the revolutionary proletariat alone.
In accepting social-reformism, the "co-op-
" eration of <classes,” and the bourgeois
parliamentary state as the basis of its
action, moderate Socialism was prepared
to share responsibility with the bourgeoisie in
the control of the capitalist state, even to the
extent of defending the bourgeoisic agalnst the
- working class and its revolutionary mass move-
ments, The counter-revolutignary tendency of
the dominant Soclalism finally reveals itself in
open war against Socialism during the pro-
Jefatiap revolution, as in Russia, Germany and
Austria.Hungary.

The dominant mederate Socialism was ini-
tiated by the formation of the Saclal-Demo-
¢ratic Party in Germany, This party united
on the basis of the Gotha Program, in which
.. fundamdptal revolutionary Socialism was-aban-
doned. Tt evaded completely the task of the
conquest of power, which Marix, in his Crit-
cism of the Gothe Program, characterized as
follows: “Between the capitalistic saciety. and
the communistic, iies the period bf the
revolutionary transformation of. the cne into
the other. This corresponds to a political
transition period, in which the state cannot-be
anything else than the revolutionary dictator-
ship of the proletarat.”’

Evading the actual problems of the revoh
tionary struggle, the dominant Socialism of
the Second International developed into &
peaceful movement of organization, of trades
union struggles, of co-operation with the mid-
die class, of Jegistation and bourgeois State
Capitalistn as meansof introducing Sccialism,
. There was a joint movement that affected
the thought and practice of Socfalism; on the
ene hand, the organization of the skilled work-
ers into trade unions, which ‘secured certain

concessions and became a semi-privileged
caste; and, on’the other, the decay of the class
of smalf producers, crushed under the iron
tread of the concentration of industry and the
accurnulation of capital,
ward, and the other downward, they met,
formed a juncture, and united to use the state
fo improve their conditions. The dominant
Socialism expressed this unity, developing a
policy of legislative reforms and State Capital-

ism, making the revolutionary c'ass struggle a

parliamentary process,

This development -meant, obviously, the
abandonmeit of fundamental Soclalism. It
meant working on the basis of the bourgeols
parliamentary state, instead of the struggle to
destroy that state ; it meant the “co-operation
of classes” for State Capitalism; instead of
the uncompromising proletarian struggle for
Socialism, - Government ownership, the ob-
jective of the middle class, was the policy of
moderate Soclalism. Instead of the revolu-
tionaty theory of the neeessity of conauering
Capitalism, the official theory and practice was
now that of modifying Capitalistm, of a gradual
peaceful “growing Into” Sociafism by means
of legislative reforms. In the words of Jean
Jaures: “we shall casry on our reform work
to a complete transformation of the existing
order. ’ .

But Imperfafism exposed the final futility of
this policy. Tmperialism unites the non-pro-
fetarian classes, by means of State Capitalism,

“for international conquest and spoilation, The

small capitalists, middle class and the aristoc-
racy of labar, which previously acted against
concentrated industry, now compromise and
unite with concentrated industry and finarce-
capital in Imperialism. The small capitalists
accept the damination of Ainance-capital, be-
ing allowed to participate in the adventures
and the fabulous profits of Imperialism, upon
which now depends the whole of trade and
industry; the middle class invests in monopo-

-fistic enterprises, an income class whose in-

come depends upon fingnce-capltal, its mem-
bers securing “positions of superintendence,”
its technicians and inteltectuals being exported
to undeveloped lands in process of develop-
ment; while the workers of the privileged
unions are assured steady employment and
comparatively high wages through the profits
that come from the savage exploitation of
colonial peoples. All these non-proletarian so-
cial groups accept Imperialism, their “liberal
and progressive” idcas becoming . factors in
the promotion of Tmperialism, manufactaring
the democratic ideoiogy .of Imperialism with
which to seduce the masses. Tmperialism re-
quires the centralized state, capable of uniting
all the forcés of capital, of unilying the indus-
trial process through state control and regula-
tion, of maintaining “class peace,” of mobil
izidg the whole national power in the strug-
gles of Imperiafism. State Capitolism s the
form of expression of Imperiolism —precisely
that State Capitalism promoted by moderate,
petty bourgeois Soclalism. What the parlia-
mentary policy of the dominant moderate So-
cialism accomplished was to buttress the capi-
talist state, to promote State Capitalism-to
strengthen Imperialism!-

The dominant Socialism was part and parcel
of the national liberal movement,—but this
movement, under the compulsion of events,
merged in Imperialism, - The dominant So-
cialism accepted capitalistic democracy as the
basis for the realizaticn of Socialism—but
this demoecracy merges in Imperialism, The
world war was waged by means of this de-
moeracy, The-dominant Socialism based itsel{
upen the middle class and the aristocracy of
[abor,—but these have compromised with Im-
perizlism, belng bribed by a “share” in the
spoils of Imperiatism. Upon the declaration

As one moved up-

of war, accordingly, the dominant moderate
Socialism accepted the war and united with the
imperialistic state, ’
Upon the advertt of Impenalism, Capitalism
emerged inte a new epdch,—an epoch te-
quiring new and more & 1ressive proletarian
tatics. Tactical "differences in the Socialist
movement almost immediately came to a head.
The concentration of industty, together with
the sutbserviency of parliaments to the imperi-
alistic mandates and the transfer of thete vital
functions to the excewtive organ of govern-
ment, developed the concept of industrial .
unionism in the United States and the con-
cept of mass action in Europe. The strugsle
against thé dominant moderate Soclalism E -
came a struggle against its perversion of par-
Hamentarism, against its conception of the
state, against its alifance with non-proletarian
social groups, and against its acceptance of.
State Capitalism. Imperialism made manda-
tory a reconstruction of the Soclalist move-
ment, the formulation of = practice in accord -
with its revolutionary fundementais. But the
representatives of moderate Socialism refused
to broaden their tacties, to adapt themselves to-
the new conditions, The consequence was a
miserable collapse under the test of the war
and the proletarian revolution—the betrayal of
Socialism and the prolstariat. ‘

THE PROLETARIAN REVOLUTION.

The dominant Socialism justified ity accept-
ance of the war on the plea that a revolution
did not matetiatize, that the masses abandoned
Socialism. :

This was conscious subterfuge, When the
economic and political crisis did develop po-
tential revolutionary action in the proletariat,
the domirant Socialism immediately assumed
an attitude ageinst the Revolution, The pro-
tetariat was urged mo! to make a revolution,
The dominant Soclalism united with the capl-
talist governments to prevent a revelution,

The Russian Revolution was the first act of .
the proletariat against the war and Imperialism,
But while the masses made the Revolution in
Russla, the bourgeoisie usurped power and or-
ganized the regulation bourgeois-pariiamentary
republic. ‘This was the first stage of the Revo-
lution. Against this bourgeois republic organ-
ized the forces of the proletarian Revolution.
Moderate Soctalism in Russia, represented by
the Mensheviki and the Social-Revolutionists,
acted against the proletarian revolution, It
united with the Cadets, the party of bourgeois
Imperialism, in a coalition government of bour-
Jgeols democracy. It placed its faith in the
war “'against German militarism,” in national
ideals, in parliamenetary democracy and the
""eo-operation of classes.”

But the proletariat, utging on the pdorer
peasantry, conquered power. Tt accomplished
a proletarian revolution by means of the Bol-
shevik policy of “all power to the Soviets;,"—
.organizing the new transitional state of pro-
letarian dictatorship. Moderate Sociallsm, even
after its theory that a proletarian revolution
was impossible had been shaftered by life itself,
acted against the proletagian revelution and
mobilized the cotnter-revolutionary forces
against the Soviet Republic,—assisted by the
ntoderate Socialisnr of Germany and the Allies,

Apologists maintained that the attitude’ of
moderate Socialism in Russia was determined
not by a fundamental %oh‘cy, but-by its con-
eeption that, Russia not being a fully developed. .
capitalist country, it was premature to make a |
proletarian revolution and historically.impos-
sible to realizre Socialism, .

This was a typical nationalistic attitude, sircs
the proletatian revolution in Russia could not
persist as a national revolution, but was com-
pelled by its very conditions to struggle for the

{Continued on Page BY
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international revolution of the proletariat, the
wat havmg initiated the epach of the proletarj-
an revolution, _

The revolution in Germany decided .the con-
troversy. The first revolution was made by
the masses, against the protests of the domi-
nant moderate Socialism, represented by the
yocial-Demecratic Party, As in Russia, the
first stage of the Revolution realized a bour-

"gois parliamentary republic, with power in

. the hands of the SoclalDemoerstic Party.
. Against this bourgeois republic organized a

. fitw revolution, the proletarian revolution di-
zected by the Spartacan-Communlsts, And,

-precisely as in Russia, the dominant moderate
Sociolism opposed the prolelarion revolition,
opposed all power to the Soviets, accepted par-.

. lizmentary democracy and repudiated prole-

tarian dictatorship,

The issue in Germany could not be obseured.
Germany was a fully developed industrial na-
tion, its economic conditions mature for the
introduction of Socialism. In spite of dissimil-
ar economic conditions in Germany and Ruys-.
sia, the dominant moderate Socialism pursued
a similar counter-revolutionary poliey, and re-
- volutionary Socialism a common policy, indi-
_ cating the international character of revolu-

tionary proletatian tactics.

There is, accordingly, a common policy that
. characterizes moderate Soclallsm, and’that is

its conceplion of the state. Moderate Social-

- . ism-affirms that the bourgeois, democratic par-
laméntaty state Js the necessary basis far the
introduction of Socialism; accordingly, it con-

_eeived the task of the revolution, i_n (Germany
and Russia, to be the construction of ths
democratic parliamentary state, after which the
process of introdueing Soclalism by legislative
reform measures could be initiated. Out of this

“coniception of the state developéd the counter-
revolutionary policy of moderate Socialism,

. Revolytionary Socialism, on the contrary, 1n-

sists that the democratic paslfamentary stale

-"ean never be the basis for the intfoduction of
Socialism; that it s necessary to destroy the
patliamentary state, and constrict a new state
of the organized producers, which will deprive

_ the bourgeoisie of political power, and function
s a revolitionary dictatorship of the prole-
tariat, . \ .

The proletarian revolution in action has con-
clusively proven that moderate Socia’ism is in-
capable of realizing the objectives of Soaial-
ism.. Revolutionary Socialism alone is capable
of mobilizing the proletariat for Socialism,
for the conquest of the power of the state, by
‘means of revolutionary mass action and pro-
letarian dictatorship.

AMERICAN SOCIALISM. .

‘The upsurge of revolutionary Seclalism in
the American Socialist Party, expressed in the
‘Left Wing, is not a pr_oduct simply of Euro-

. pean conditions, It is, ina fundamental sense,
the product of the experience of the American

" movement—the Left Wing tendency in the
Parly having been invigorated by the experi-
ence of the proletarian revolutions in Europe.

The dominant moderdte Socialism of the
" International was equally the Socialism of the
- American Socialist Party. L .

The policy of moderate Socialism in the
- Socialist Party comprised its poliey in an at-
tack upon the jasger capilalists, the trusts,
maintalning that all other diyisions in society
—iricluding the lesser capitalists and the mid-
" die class, the fett'fe bourgeoisie—are material

- for the Soclalist struggle against Capitalism.
The moderate Socialism dominant in th_e §o-
-cialist Party asserted, In substance: Socialism
is astruggle of all the people against the trusts
and big capital, aking the realization of So-
claiism depend upon the unity of “the people,”
of the workers, the small capitalists, the small
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investors, the professions~In short, the of-
ficlal Socialist Party actually depended tipon
the peitte bodrgeoisic for the realization of
Soclalism, ‘ :

The concentration of industry in the Usiited
States gradually eliminated the small produc-
ers, which initiated the movement for govern-
ment ownership of industry—and for other re-
forms proposed to chack the power of the pht-
totracy ; and this bourgeois policy was the ani-
sI1Eat;ng impulse of the practise of the Socialist

arty, ’

This party, moreover, developed into an ex~
nression “of the unions of the aristocracy of

labor,—of the A. F. of L, The party refused-

to engage in the struggle against the reac-
tienary unions, to organize a new labor move-
went of the militant proletariat,

While the concentration of industry and
social developments generally conservatized the
skilled workers, it developed the typical pro-
letariat of unskilted labor, massed in the basic
industries, This -prolefariat, expropriated of
all property; denied access to.the A, . of L.
unions, required a labor movement of its own.
This impulse ‘produced the concept of in-
dustrial unionism, and the I, W, W. But the
dominant moderate Socialism rejected indus-
trial unjonism and openly or covertly acted
against the I, W, W,

Revolutionary industrial unionism, more-
over, was a recognition of the fact that extra-
patliamentary action was necessary to accom-
plish the revolution, that thé political state
should be destroyed and a new pra’etariau state
of the orgranized producers constructed in order
to realize Socialisrd. But the Socialist Party
rot only repudiated the form of industrial
unionism, it still more emphatically repudiated
its revolutionary political implications, cling-
ing to petty botirgeois parliamentarism and re-
formism,

United with the aristocracy of labor and the
middle class, the dominant Soclalism in the
Socialist Pariy necessarily developed all the
evils of the dominant Socialism of Europe,—
and, particularly, abandoning the immediate
revolutionary task of reconstructing unionism,
on the basis of whick alone a militant mass
Socialism could emerge,

It stultified working class political action,
by limiting political action ta elections and par-
ticipation in legislative reform activity. In
every single case where the Socialist Party has
elected public officials they have pursued a con-
sistent petty bourgeois policy, abandening
Socialism, C

This was the official policy of the Party, Iis
representatives were petty bourgeols, moder-
ate, hesitant, oblivious of the class struggle
in its fundamental political and industrial im-
plications, But the compulsion of fife itself
drew more aud more proletarian masses in the
party, who required simply the opportunity to
initiate a revolutionary proletarian policy,

The war and the proletarian’ revolution in
Russiz provided the opportunity, The Socia-
list Party, under the impulse of its membership,

adopted a militant declaration against the war,

But the officials of the party sabotaged this
dectaration, The official policy of the party
on the war was a policy of petty bourgeols
pacifism, The bureaucracy of the party was
united with the bourgesis People’s Council,
which accepted a Wilson Peace and betrayed
those who rallied to the Council in oppositicn
to the war, .

This policy necessarily developed into a
repudiation of the revolutionary Secialist posi-
tion, When events developed the test of ac-
cepting or rejecting the revolutionary implica-
tions of the declaration against the war, the
party bureaucracy immediately exposed its
reactionary policy, by repudiating the policy of
the Russian and German Communists, and re-

fusing affiliation with the Communist Tnter-
national of revolutionary Socialism,
PROBLEMS OF AMERICAN SoCIALISM
Imperialism is dominant in the United States,
which is now a4 world power. It s developing
a centralized, autocratic federal government,
aequiring the financial and military reserves for
wagression and wars of conquest. ” The war has
aggrandized American Capitalism, instead of
weakening it as in Europe. But world events
will play upon 2nd influence conditions in this

-wotintry-—dynamically, the sweep of revolution-

ary proletarian ideas; materially, the coming
constriction of world markets upon the resump-
tion of competition. Now all-mighty and su-
preme, Capitalism in the United States miust
meef crises in the days to come, These con-
ditions modify our immediate task, but dé not
alter its generaI character; this is not'the
moment of revolution, but it is the moment of
revolutionary struggle.- American Capitalism
is developing a brutal campaign of terrorism
against the militant proletariat. American
Capitalist is utterly incompetent on the prob-
lems of reconstruction that press down upon
society, Its ‘‘reconstruction” program is
simply to develop its power for aggression, to
aggrandize itself in the markets of the world.
These conditions of Imperiatism apd of mul-
tiplied aggression will necessarily produce pro-
letarian action against Capitalistn, Strikes are
developing which verge on revolutionary ac-
tion, and in which the suggestion of proletadan
distatorship is apparent, -the striker-workers
trying to usurp functions of municipal govern-
ment, as in Seattle and Winnipeg. The mass
struggle of the proletariat is coming into being.
A minor phase of the awakening of labor is
the trades ynions organizing a Labor Party,
in an effort fo conserve what they have secured
as a privileged caste. A Labor Party s not
the instrument’ for the emancipation of the
working ¢lass; its policy would in general be
what is now the official policy of the Socialist
Party—reforming Capitalism on the basis of
the hourgeois parlfamentary state. Laborism
is as much a danger to the revolutionary pro-
letariat as moderate, petty bourgeois Spcialism,
—the two being extpressions of an identical
tendency and policy. There can be no com-
promise either with Laborism or the dominant
moaderate Secialism, '
But there is a more vital tendency,—the
tendency of the workers o initiate mass
strikes,—strikes which are equally a revolt
against the bureaucracy in the unions and
agalnst the employers, These strikes will con-
stitute the determining feature of proletarian
action in the days to come. Revolutionary
Socialism must use these mass industrial re-
volts to broaden the strike, to make it general
and militant; use the strike for political ob-
jectives, and, finally, develop the mass potitical
strike against Capitalisml and the state.
Revolutionary Sociatism must base itself on
the mass struggles of the proletariat, engage
directly in these struggles while emphasizing
the revolytionary purposes of Socialism and
the proletarian movement. The mass strikes
of tEe American proletariat provide the ma-
terial basis out of which to develop the gon-
cepts and action of revolutionary Socialism.
Our task is to encourage the militant mass

_movements in the A, F, of L, to split the ald

unions, to break the power of unions which
are corrupted by Imperialism and betray the
militant prolefariat. The A, T, of L., in its
dominant expression, is united with Imperi-
alism, A bulwark of reaction—it must be
exposed and its power for evil broken, -

Qur task, moreover, is to articulate and or-
ganize the mass of the unorganized industrial
profetariat, which constitutes the basis for a
militant Socialism, The struggle for the revo-

(Continwed on page 14.)
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“lutionary industrial unionism of the proletariat
becomes an indispensable phase of revolution-
ary Soclalizm, on the basis of which to broaden
-and deepen the action of the militant pro-
fetariat, developing resetves for the uitimate
conquest of power.

Impérialism is dofninant in the United States, .

Tt .controls all the factors of social action.
Imperialism ds umiting all non-proletarian
social groups in a brutal State Capitalism, for
.. feaction and spoliation. Against this, revo-
“littionary Socialism must mobilize the mass
struggle of the industrial proletariat.
Moderate Socialism is compromising, vacit-
. lating, treacheroys, because the sacial elements
it- depends upon—the peiite bourgecisie and
" the aristocracy of labor—are not a funfamental
factor in society; they vacilfate between the
bourgeois and the proletariat, - their social
{nstability produces political instability; -and,
moreover, they have been seduced by Imperi-
alism and atre now united with ‘Imperialism,
Revolutionary Socialism is resolute, un-

. comprising, - revolutionary, because it builds:

upon a fundamental social factor, the industrial
proletariat, which i3 an actual producing class,
expropriated of all property, in whose con-
_ sciousness the machine process has developed
the concepts of indusirial unionism and mass
action, Revolutionary Socialism adheres fo
the class struggle hecause through the class
struggle alone—the mass strugple—ecan the
- industrial proletariat secure immediate conces-
“sions and finally conquer power by organizing
the industrial g,uvemment of the working class,
OLITICAL ACTION

The class struggle is a potitical struggle.
It is a political strugglé in the sense that its
objective is political—the overthrow of the
political organization upon which capitalistic
exploitation depends, and the introduction of
a new social system, The direct objective is
the conquest hy the proletariat of the power
of the state.

Revolutionary Soclalism dogs not prapose to
“capture” the bourgeols pariiamentary state,
but to conquer and destroy it. Revolutionary
Soclalism, accordingly, repudiates the policy
of introducing Socialism by means of legisia-
tive measures on the basis of the bourgeois

. state. This state is a bourgeois state, the
organ for the coercion of the proletarian by

‘the capitalist: how, then, can it intreduce Soci-
alism? As long as the hourgeols parliamentary
-state prevails, the capitalist class can baffle the
will of the proletariat, since all the political
power, the army and the police, industry and
thie press, are in the hands of the capitalists,
who§e economic power gives them complete
domination. The revolutionary proletariat
_must expropriate all these by the canquest of
the power of the state, by annihilating the
political. power of the bourgeoisie, before it
can begin the task of introducing Socialism.

Revolutionary Socialism, accardingly, pro-
poses to conquer the power of the state, Tt
Proposes to canquer by means of political ae-
tion-—political actien’ in the revolutionary
Mar_xaan sense, which does not simply mean
parhamgnt_alrism, but the class action of the
proletariat fn any form having as its objective
the conquest of the power of the state,

- Parliamentary action is necessary. In the
_patliament, the revolutionary representatives
of ihe proletariat meet Capitalism on all gen-
era] jssues of the class struggle. The pro-
letariat must fight the capitalist class on all
.iroglts, in the process of developing the final
action that will conquer the power of the state
‘and overthrow Capitalism, Parliamentary ac-
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tHon which emphasizes the implacable character
of he class struggle is an indispensable means
of agitation. Its task s to expose through
political campaigns and the forum of patlia-
ment, the class character of the state and the
reactionary purposes of Capitalism, to meet
Capitalism on all issues, to rally the proletariat
for-the struggle against Capitalism,

But parliamentarism cannot conguer the
power of the state for the proletariat, The
conguiest of the power of the state is an ex-
tra-parliamentary act, It is accomplished, not
by the legislative representatives of the pro-
ictariat, but by the maess power of the pro-
letariat i action. The supreme power of the
proletariat inheres in the political mass strike,
in using the industrial. mass power of the
proletariat for political objectives.

Revalutionary Socialism, accordingly, recog-
nizes that the supreme form of proletarian
political action is the political mass Strike,
Parliamentarism may become a_factor in de-
veloping the mass steike; parfiamentarism, if
it is revolutionary and adiieres to the class
struggle, performs a necessary service in mobi-
fizing the proletariat against Capitalism.

Moderate Soclalism refuses to recognize and
accept this supreme form of proletarian politi-

cal action, limits and stultifies political action .

into legislative routine and non-Socialist par-
Liamentarism, This is a denial of the mass
character of the proletarian struggle, an evas-
ion of the tasks of the Revohution,

The power of the proletariat lies funda-

mentally in its coatrol of the industeial

protess. ‘The mobilization of this control in
aotion against the bourgeols state and Capi-
talism means the end of Capitalism, the initial
form of the revolutiovary mass action that will
conguer the power of the state, '
Unionisy AND Mass ACTION.

 Revelutionary Seclalism and the actual facts
of the class struggle make the realization of
Socialism depend upon the industrial protetar-
iat. The class stroggle of revolutionary Social-
ism mobilizes the industrial proletariat against
Capitalism,—that proletariat which is united

and disciplined by .the machine process, and.

which actually controls the basic industry of
the nation.

The coming to consciousness of this pro-
fetariat produces a tevolt agaiust the older
unionism, developing the concepts of industrial
unionism and mass action,

The older unionism was implicit in the skill
of the individuat craftsmen, who united ik craft
unions, These unjons organized primarily to
protect the skill of the skilled workers, which
is in itself & form of Progeriy. The trades
unions developed inte “job trusts,” and not
into mifitant organs of the proletarian struggle;
until to-day the dominant unions are actual
bulwarks of Capitalism, merging in Imperial-
tsm and “accepting State Capitalism, The
trades unions, being organized on craft divis-
{ons; did not and couid not unite the workers
as a class, nor are they actuai class organi-
zations. ‘

The concentration of industry, developing
the machine process, expropriated large ele-
ments of the skilled workers of their skill, but
the unions still maintained the older ideclogy
of property contract and caste, Deprived of
actial pbwer, the dominant unionism resorts

to dickers with the bourgeols state and an

acceptance of imperialistic State Capitalism
to maintain its privilegés, as against the in-
ustrial proletariat,

The concéntration of industry produced the
industrial proletariat of unskiifed workers, of
the machine proletariat. This proletarlat, -
iassed in the basie industry, constitutes the
militant basis of the class struggle against
Capitalism; and, deprived of skill and craft
divisions, it turns naturally to mass unionism,
to an industrial ‘unionism in zccord with the
integrated industry of imperialistic Capitalism.

Under the imoact of industrial concentra-
tion, the proletariat developed its own dynamic
tactics—mass action. . :

Mass action is the proletarian response to
the facts of modern industrv, and the forms it
imposes upon the pro'etarian class struggle.
Mass action starts as the spontaneous activity
of unorganized workers maséed in the basic
industry; its initial form is the mass strike of
the unorganized proletariat, The mass move-
mentg of the proletariat developing out of this
mass response to the tvrannv of concentrated
industry antagonized the dominant moderate
Socialism, which tried to’comipress and stuitify

these militant impulses within the lHimits of

parliamentarism, :
In this instinctive mass action there was not

simply a response to the facts of industry, Brd

the implcit means for action against the dom-
inant parliamentarism. Mass action is indus-
trial in its origin: but its development imposes
upon it a political character, since the more
general and conscious mass action becomes the
more it antagonfzes the hourgeols state, be-
comes political mass action.

~ Angther development of this tendency was
Syndicalism. In its mass impulse Svadiealism
was a direct protest against the futitity of the
domitiant Socialist parliamentarism. But Syn-
dicalism was either unconscous of the theo-
retical basis of the new movement; or where
there was an articulate theory, it was a deriva-
tive of Anarchism. making the proletarian revo-
lution an immediate and dicect seizure o
industry, instead of the conguest of the power
of the state. Anarcho-Svyndicalism is 'a de-
parture from Marxism. The theory of mass
action and of industrial unionism, however,
are i absolute accord with Marxism—revo-
intionary Soctalisnr in action.

Industrial unionism recognizes that the pro-
letariat cannot conquer power by means of
the bourgeois parliamentary state; it recog-
nizes. moreover, thal the proletariat cannot
use this state to Intfoduce Socialism, but that
ft must organize a new “state’’—the “state”
of the arganized producers. Industrial union-
ism, accordingly, proposed to.comstruct the
forms of the government of Communist Social-
ism—the government of the producers,  The
revolutionary proletariat cannot adapt the
bourgeois organs of government to its own
use: it must develop its own organs. The
larger, more definite and general the conscious
industrial unions, the easier becomes the transi-
tion to Sccialism, sinte the revolutionary state
of the proletariat must reorganize society on
the basis of unfon control and management of
industry, Industrial unicnism, accord@gl‘y.
iy a necessary phase of revolutionary Socalist
agitation and action,

But industrial wnionism alone cannot con-
quer the power of the state. Potentially, in-
dustrial unionism may construict the forms of
the new society; but only potentinily, Actit~,
ally the forms of the new society are con-
strieted under the proteetion of 3 revolu-
tionary proletarian government ; the industrial
unions become simply the starting point of the’
Socialist reconstruction of society. Under the
conditions of Capitalism, it is impossible to
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. organize the whole working class into indus-
trial unions; the concept of organizing the
working ‘class industrially before the conquest
of power is as utopian as the moderate Séci-
alist conception of the gradual conquest of the
parliamentary state, )

The proletarian revolution comes at the
moment of erisis in Capitalism, of a collapse
of the old order. Under the impulse of the
crisis, the proletariat acts for the conquest of
power, by means-of mass action. Mass action
concentrates and mobilizes the forces of the
proletariat, organized and unorganized;, it
acts equally’ against the bourgeois state and
“the conservative organizations of the workin

 dlass.  The revolution starts with strikes o
protest, developing into mass political strikes
and then ibto revolutionary mass action for the
conguest of the power of the state, Mass
action becomes political in purpose while extra-
parliamentari in form; it is equally a process
of revolution and the revolution itself in
operation,

The final objective of mass action is the
conquest of the power of the state, the anni-
hitation of the bourgeois parliamentary state
and the introduction of the transition pro-
jetarian state, functioning as a revolutionary
dictatorship of the proletariat.

DicTATORSHIP OF THE PROLETARIAT

The attitude toward the state divides the

" Anarchist (and Amnarcho-Syndicalist), the
moderate Socialist and the revolutionary Socia-
fist. Hager to abolish the state (which is the
ultimate purpose of révolutionary’ Socialism),
the Anarchist (and Anarcho-Syndicalist) fails
to realize that the state is necessary in the
transition period from Capitalism to Secialism.
The moderate Socialist progoses to use the
bourgeois state, with its fraudulent democracy,
its iHusory theory of the “unity of all the
clisses,” its standing army, pelice and bureau-
cracy oppressing and baffling the masses, The
revolutionary  Socialist majntains that the
bourgeois parliamentary state must be com-

" pletely destrayed, and proposes the organiza-
tion of a new state, the dictatorship of the
proletariat, . }

The state is an organ of cocercion. The
bourgeels parliamentary state is the organ of
the bourgeoisie for the coercion of the prole-
tariat. The revolutionary proletatiat must, a¢-
cordingly, destroy this state. But the conquest
of political power by the proletariat does not
immediately end Capitalism, or the power of
the capitalists, or immediately socialize in-
dustry. It is therefore necessary that the
proletariat organize its own state for the coer-
cton and suppression of the bourgeoisie,

Capitalism is bourgeois dictatorship. Par-

liamentary government is the expression of
bourgeois supremacy. the form of authority
of the capitalist over the worker, The bour-
geols state is organized to coerce the prole-
tariat, to haffle the will of the masses. In form
a democracy, the bourgeois parliamentary state
{s in fact- an autocracy, the dictatorship of
capital over the proletariat.
" Bourgeois democracy promotes this dictator-
ship of capital, assisted by the pulpit, the army
and the police. Bourgeols démocracy seeks to
reconcile all ‘the classes; realizing, however,
gimply. the reconciliation of the proletariat to
the supremacy of Capitalism. Bourgeois
democracy s political in character, historically
necessary, on the one hand, to break the power
of feudalism, and, on the other, to maintain
the proletariat in subjection, It is precisely
this democracy that is now the instrument of
Imperialism, since the middle class, the tradi-
tional carrier of democracy, accepls and pro-
motes Imperialism,

The proletarian revolution disrupts botir-
geois democracy, It disrupts this democracy

" -in order to end class divisions and class rule,

to realize that industrial self-government of
the workers which alone can assure peace and
liberty to the peoples.

Profetarian dictatorship is a recognition of

the necessity for a revolutionary state to coerce
and suppress the bourgeoisie; it is equaliv
= recognition of the fact that,'in the Communist
reconstruction of society, the proletariat as a'
class alone counts, The new society organizes
as a communistic federation of producers, The
proletariat alone counts in the revolution, and
in the reconstruction of seciety on a Com-
munist basis,

The old machinety of the state cannot he
used by the revolutionary proletariat, Tt

must be destroyed. The proletariat creates-

a new state, based directly upon the industri-

_ally organized producers, upon the industrial

uniens or Soviets, or 4 combination of both,
It is'this state alone, functioning a5 a dictator-
ship of the proletariat, that can realize
Socialism, :

The tasks of the,dictatorship of the prole-
tariat aré:

a) to completely expropriate the hour-
geoisie poitically, and crush its powers of
resistance.

h) te expropriate the bourgeoisie econom-
ically, and intraduce the forms of Communist
Secialism,

Breaking the political power of the capital-
ists is the most important task of the revolu-
tionary dictatorship of the proletariat, since
upon this depends the economic and social re-
construction of society,

But this political expropriation procceds
simultanecusly with an immediate, ifp partial,
expropriation of the bourgeoisie economically,
the scope of these measures being determined
by industrial development and the maturity of
the proletariat. Thése measures, at first, in-
clnde: '

a) Workmen's control of industry, to be
exercised by the industrial organizations of
the workers, operating by means of the in-
duatrial vote. . .

b)Y Expropriation and nationalization of
the banks, as a nécessary preliminary measure
for the complete expropriation of capital,

¢) Expropriation and nationalization of
the large (trust) organizations of capital. Ex-
Propriation proceeds without compensation, as
Vbuying out” the capitalists s a repudiation of
the tasks of the revolution,

d) Repudiation of all nationai debis and
the financial obligations of the old system,

e) The nationalization of foreign trade.

f) Measures for the socialization of agri-
culture, ,

These measures centralize the basic means
of production in the profetarian state, nation-
alizing industry; and their partial character
ceases as reconstruction proceeds, Socializa-
tion of industry becomes actual and complete
only aiter the dictatorship of the proletariat
has accomplished its task of suppressing the
bourgeoisia,

The state of proletarian dictatorship is
political in character, since it represents a rul-
ing class, the prolelariat, which is now su-

.Ereme; and it uses coerclon against the old

ourgecis class, But the task of this dictotor-
ship is to render itself unnecessary; and it
becomes unnecessary the morment thefull con-
ditions of Communist Socialism materialize.
‘While the dictatorship of the proletariat pee-
form -jts negative task of crushing the old
order, it performs the positive task of con-
structing the new. Together with the govern-
ment of the proletarian dictatorship, there is
developed a .new “govermment,” which is no
longer govemnment in the old sense, since it
concemns itself with the management of pro-
duction and not with the government of per-
sons. Out of workers’ control of industry, in-

troduced by the proletaviar dictatorship, there
develops the complete structure of Communist
Socialism,—industrial self-government of the
communistically organized producers. When
this structure is completed, which implies the
complete ' expropriation of the bourgeoisie
economically and politically, the dictatorship
of the proletariat ends, in its place coming the
full and fce soclal and individual automony
of the Communist order, R
THE COMMUNIST INTERNATIONAL,

The Communist Internatidnal, issding di-
rectly out of the proletarian revolution in
action and in process of development, is the
organ of the infernational revolutionary pro-
letariat: just as the League of Nations is the
organ of the joint aggression and resistance
of the dominant Imperialism,

The attempt to resurrect the Second In:
ternational, at Berne, was a ghastly failure, It
rallied the counter-revolutionary forces of
Europe, which were actually struggling
against the proletarian revolution. In this
“International” are united all the elements
treasonable te Sotialism, and the wavering
“centre” elements whose policy of miserable-
compromise is more dangerous than open trea- -
son, It represents the old dominant moderate
Socialism ; it based afiliation on acceptance of
“labor” parliamentary action, admitting trades
unions accepting “political action,” The old
Tnternational abandoned the earlier conception
of Sociallsm as the politics of the Social Revo-
lution-~the politics of the elass struggle in it
revolutionagy implications—admitting directly
reactionary organizations of Laborisin, such as
the British Laber Party,

The Communist International, on the con-
trary, represents a Socialism in complete ac-
cord with the revolutionary character of the
clags struggle. It unites all the consciously
revolutionary forces. It wages war equally
against the dominant moderate Sociallsm and
Imperialism,—each of which has demonstrated
its comnplete incompetence on the problems that
now press down upon the world. The Com-
munist International issues its challenge to
the conscious, virile elements of the proletariat,

calling thém to the final struggle against Capi-

talism on the basis of the revoiutionary epoch
of Imperialism, The acceptance of the Cofn-
munist International means accepting the fun-
dementals of revolutionarys Socialism as de-
ciswve in our activity,

The Communist International, moreover, is- -
sues its call to the subject peoples of the world,
crushed under the murderous mastery of Im-
perialism, The revolt of these colonial and
subject peoples is a necessary phase.of the
world struggle against capitalist Imperialism ;
their ver i must nuite itself wilh the strugyle
of the conscious proletariat u the imperialistic
natiors. The communist International, ac-
cordingly, offers an organization and a policy-
that may unify ali the revolutionary forces
‘of the world for the conguest,of power, aod
for Soclalism,

It is not a problem of jmmediate revolution,
It is a problem of the immediate revolutionary
struggle, The revolutionary epoch of the final
struggle against Capitalism may last for years
and tens of years; but the Communist Inter-

‘nations] offers a policy and program immedi-

ate and wtlimate in scope, that provides for
the immediate class struggle against Capital-
ism, in its revalutionary implications, and for
the final act of the conquest of power,

The old order is in decay. Civilization is
ih collapse. The proletarian revolution and’
the Communist reconstruction of society—the
struggle for these—is nuw indispensable, This
is the message of the Communist International
to the workers of the world, )

The Communist International calls the {)ro--
letariat of the world to the final struggle ! .
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ltiow, ifonlyasa cauuonary tale

‘lh i h Courls
_ Gitlow mat-
as times change Ad goo _ ters for seye  1easons.
example; espectally for i Gitlow was’ the ﬁrs' __
New York after 9/11, s case o "assume” that .
Gitlow ». New York.! the First. Amendmem
Decided by the UL.S. is “protected by. the:”
Supreme Court in 1925, : oy
Gitlow is one of the Red of the Fourieenth’
Scare free speech cases. In Amendmem fmm
1920, amid widespread
public hysteria, a state
court jury in Manhattan
convicted 29-year-old
Benjamin Gitlow of
advocating criminal an
chy because he helped
publish a pamphlet i
favor of “revolut;

Bsnjamm GIUOW :
Revo!ui.'onary Radicalism: lis History, Purpos ]

: Part |, Yolume | T
(A.'bany J.B. Lyon Company, 1920), p. 680

was afﬁrmed all the way up to the Supreme Co _rt :

Free speech pald the price. 'wouid actualiy cause an overt criminat act. Once the

Since then, however, Gitlow has been largely legislature determined that certain speech—advocacy
discredited. The Supreme Court has eroded it to the of anarchy, for example—was likely to cause harm,
vanishing point. By 1969, in Brandenburg 1. Ohio, the the inquiry was over. The idea behind the “bad ten-
Court seemed to repudiate Gitlow in all but name dency” test was to “suppress the threatened danger in
by holding that advocacy could not be constitution- its incipiency.”* This test marked a low point in free
ally prohibited unless it was “directed to inciting or speech jurisprudence; Gitlow set a bad precedent, But
producing imminent lawless action” and “likely to a bad precedent can be a good catalyst for change, and
incite or produce such action.”” Gitlowr might thus be Gitlow precipitated a long-term reaction, really a trans-
regarded as an historical curiosity; were it not for cur-  formation in First Amendment law, favoring the more

rent events, Qur anxious post-9/11 world, beset asitis  tolerant positions taken by the dissenting justices.

Daniel J. Kornsteln Is a partner at Kornstein Veisz Wexler & Pollard, LLP in Manhattan. His most recent book is “Loose Sallles,” a
calfection of essays.
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Gil

The Taft Court, 1923-1925
Left to Right Standing: Plerce Butler; Louis D, Brandeis, George Sutherland, Edward T. Sanford
Sitting: Willis Van Devanter, Joseph MeKenna, Wiliam Howard Taft, Oliver W. Holmes, Jr, James C. McReynolds

Library of Congress, Prints & Photographs Diviston, photograph by Harris & Ewing, LC-DIG-hec-20429

Indeed, some of us remember Gitlow not so
muich for what the majority did, but for what one
dissenting justice said; the brief, impassioned dissent
of an elderly Civil War veteran named Holmes, joined
in by Brandeis, still rings in our mind’s ear more
than 40 years after first reading it. Holmes disagreed
with the majority’s description of Gitlow's left-wing
polemics as a “direct incitement.” “Every idea is an
incitement,” responded Holmes. “It offers itself for
belief,” he went on, "and if believed it is acted on
unless some other belief outweighs it or some failure
of energy stifles the movement at its birth. The only
difference between the expression of an opinion and
an incitement in the narrower sense is the speaker’s
enthusiasm for the result. Eloquence may set fire to

reason.” Invoking his fledgling “clear and present
danger” test, Holmes found "no present danger of an
attempt to overthrow the government by force, "
Eloquence may also set fire to a law student’s {and
a lawyer's) enthusiasm, and ignite intellectual passion,
Holmes's inspiring dissent is part of what made us
want to study and then spend our lives practicing law.
Much more than a case name forever yokes
together Gitlow and New York. The case traces its
origins to an anarchist’s assassination of President
McKinley in Buffalo in September 1901. The New
York authorities felt frustrated by their inability to
prosecute those whom they saw as the real perpetra-
tors of the McKinley murder: anarchist orator Emma
Goldman {at least one of whose lectures the assassin
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had attended) and her like, Quickly reacting to fill this
perceived gap, the New York Legislature in 1902 made

it a felony to advocate the “doctrine that organized

governmernit must be averthrown by force or violence.”

Both before and after the 1902 law was enacted,
there was frequent Jabor unrest and other social pro-
tests punctuated by violence, Opposition to World
War I and the draft produced more angry demonstra-
tions. Then, in 1917, came the Russian Revolution,
encouraging leftists in America to be even more
aggressive.

The turning point was 1919, In that year, turmaoil
spread as bombs exploded around the country at the
homes of several judges and other prominent figures,
including U.8, Attorney General Mitchell Palmer,
This growing wave of violence, coming as it did on
the heels of the Russian Revolution, frightened many
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Photagraphs Division, NYWT&S Collection, LC-USZ62- 136235

Above: The Sun., (New York, N.Y,), 03 Jun. 1918, Chropicling
America: Hisloric American Newspapers, Library of Congress.

people and became known as the Red Scare, In late
1919, in so-called “Palmer Raids” named for the
Altorney General, federal and state authorities entered
homes and meeting places in 15 cities in search of
Communists and anarchists, The national atmosphere
filled with fear.

New York breathed this same highly charged
air. In 1919 the New York Legislature formed a Joint
Committee to Investigate Seditious Activities, The
Committee obtained search warrants and, months
before the Palmer Raids, suddenly invaded several
left-wing offices and organizations in New York.
This was the frenzied, tense climate in New York and
America when Ben Gitlow walked on stage.

Gidow, one of ten Socialists elected to the
New York State Assembly in 1917, was arrested in
November 1919 at a New York celebration of the
second anniversary of the Russian Revolution. He was
apprehended, along with hundreds of others, in raids
by police on 73 “Red-Centers” in New York. Gitlow's
crime: violating the state’s 1902 criminal anarchy law
by publishing a polemical tract called the "Left Wing
Manifesto.” It was the first time the criminal anarchy
statute had ever been invoked.




Gitlow's Manifesto was a fairly typical example
of Communist rhetoric. In overheated, hyperbolic
style, the Manifesto reviewed the rise of Socialism,
condemned “moderate Socialism” for relying on
democratic means, and advocated a "Communist
Revolution” by a militant Soctalism based on antago-
nism between classes. Tt referred favorably to mobiliz-
ing the “power of the proletariat in action” through
mass industrial revolts, political strikes, and “revelu-
tionary mass action,” with the aim of destroying the
parliamentary state and replacing it with Communist
Socialism and a dictatorship of the proletariat.

With the public jittery to begin with, the
Manifesto's language only aggravaled antagonism
toward Gitlow, as he learned almost immediately.

A week after his arrest, Gitlow was hauled into
Magistrate’s Court for a hearing to determine if grand
jury action was warranted. William McAdoo, the
chief magistrate and a former New York City police
commissioner, not only ruled that the grand jury
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hould act, but wrote a vitriolic opinion exco-
jating Gitlow and his colleagues as “mad and
cruel men,” and “positively dangerous men.”
McAdoo set the tone for the rest of the case by
interpreting the Manifesto as implicitly calling for
force and violence as part of a “militant uprising of
the red revolutionists,” "Are we to lose ourselves,”
asked McAdoo, "in legal subtleties and nice disquisi-
tions and historical references, and bury our heads in
clouds of rhetoric about liberty of speech?”

At his trial in January and February 1920, Gitlow
was represented by Clarence Darrow. Parachuting in
at the fast minute, Darrow met Gitlow for the first
time only the night before the trial began.

For a trial strategy, Darrow chose a minimalist
presentation that resembled the successful approach
used in the most famous New York free speech trial.
In 1735, when John Peter Zenger was tried for sedi-
tious libel, his lawyer Andrew Hamilton admitted
publication, called no wilnesses for the defense, yet
argued that Zenger committed no crime. Darrow
dosely followed this model, presenting essentially
no defense—giving no opening statement, call-

T, 21

JUDICIAL NOTICE




Although Gitlow did not take the stand, he
made an unusual request of the judge: to personally

address the jury. The judge,
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Clarence Darmow
Library of Congress, Prints & Photographs Division,
photograph by Harris & Ewing, L.C-DIG-hec-06038

“nonsense” in the Manifesto. There was “not a word”
in the Manifesto, argued Darrow, “inciting anyone

to violence, not a word inciting anyone to unlawful
activity.” (Darrow knew his pitch would not work
and, done with the case, did not even wait around for
the verdict.)

The jury convicted Gitlow in less than three
hours, and the judge sentenced him to the maximum
five-to-ten years at hard labor,

From Sing Sing, Gitlow hired a recent former
Governor of New York, Charles Whitman, to write a
brief for bail pending appeal. That effort failed.

Gitlow also had no luck appealing his convic-
tion, In 1921, the Appellate Division affirmed
unanimously, After quoting extensively from the
Manifesto, Judge Frank Laughlin declared it was “not

a discussion of ideas and theories,” but advecacy for
doctrines that "are not harmless, They are a menace.”
To Laughlin and many others, Gitlow threatened their
security and challenged their values.

Laughlin's opinion illustrates the general nes-
vousness and clouded judgment surrounding the
Gitlow case. Americans, Laughlin warned, should "be
on their guard” against a movement that “may under-
mine and endanger our cherished institutions of lib-
erty and equality.” The danger could be averted, stated
Laughlin, if “immigration is properly supervised and
restricted,” so that the “propaganda of class prejudice
and hatred — by a very small minority, mostly of
foreign birth,” will not “take root in America,” These
“pernicious doctrines,” Laughlin continued, should be
rejected by “God-fearing, liberty-loving Americans.”?

Gitlow fared no better in the New York Court
of Appeals. Five of the seven judges voted to affirm.
Judge Frederick Crane found the criminal anarchy law
constitutional because freedom of speech does “not
protect the violation of liberty or permit attempis to
destroy that freedom.”® Crane, it was said later, “never
lingered in legal technicalities,” but supposedly
allowed “common sense, ahways with respect for the
meral and social implications, to control the determi-
nation and application of the law.™

In a separate opinion, Chief Judge Frank Hiscock,
known for his “doctrinaire legal philosophy, "1

Sing Sing Prison
Library of Congress, Prinfs & Photographs Division
LC-DIG-ggbaln-31293
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found the jury justified in rejecting the view that the
Manifesto “was a mere academic and harmless discus-
sion of the advantages of communism and advanced
socialism and a mere Utopian portrayal of the bless-
ings which would flow from the establishment of
Hiscock regarded it as “advocacy
of action,” even though he found "no advocacy in
specific terms” of the use of force or violence. Hiscock

those conditions.”

also swept aside any consti-
tutional objection. “We shall
spend no time in discussing

the proposition urged upon us
that this statute is unconstitu-
tional” as a violation of the First
Amendment." Hiscock’s judicial
opintons were said to “reflect the
attitudes of the time.”"?

The most curious opinion
was the dissent. Written by
Judge Cuthbert Pound, with
whom Benjamin Cardozo
sitently joined, the dissent
argued for reversal, not on First
Amendment grounds, but on
the ground that Gitlow did not
violate the criminal anarchy law
because he was advocating revo-
lution, not anarchy. According to
the dissent, advocacy of revolu-
tion—change of government by
unlawful means to substitute
another form of government
{e.g., dictatorship of the prole-
tariat)—is not advocacy of anar-
chy, which is, on the contrary,
the total absence of government,
Citing Tolstoy, Kropotkin and
Marx for support, the dissent
developed this line of argu-
ment, ending on a high note:
“Although the defendant may be
the worst of men; although Left
Wing socialism is a menace to
organized government; the rights
of the best of men are secure
only as the rights of the vilest
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and most abhorrent are protected.”!?

Following the adverse ruling by the Court of
Appeals, Gitlow, now represented by lawyers from the
American Civil Liberties Union, pursued his appeal to
the Supreme Court, where he lost seven to two. After
that decision, Governor Al Smith pardoned Gitlow.

The common thread running through all stages
of the Gitlow case, from Magistrate’s Court up to the

Supreme Court, is evergreen.
That timeless theme is deciding
when, if ever, it is appropriate
to censor or punish subversive
speech. Gitlow gave one answer,
an answer that met with approv-
al at the time but has since been
rejected. However, the impulse
behind Gitlow’s “bad tendency”
test—public fear and anxiety—
waxes and wanes.

Parallels exist between
our own political climate and
the political dimate that sur-
rounded Gitlow. To paraphrase
the opening of another mani-
festo familiar te Gitlow, today
a new specter is haunting New
York and America: the specter
of terrorism. That specter may
confront the ghost of Gitlow, if
it has not already done so. Ever
since the terror attacks of 9/11,
New York and the rest of the
country have felt an extreme
but understandable anxtety and
fear, with predictable resulis.
From the USA PATRIOT Act to
prosecutions of Muslim cles-
ics who advocate jihad, from
indefinite detentions to war-
rantless searches, from denial
of habeas corpus to enhanced
interrogation techniques,
today’s government counterter-
rorism policies resemble what
happened around the time Ben
Gitlow was arrested,
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1922 Court of Appeals Bench, Clockwise from Top Left: Cuthbert W. Pound, Chester B. MclLaughlin, Benjamin N. Cardozo, Witliam
S. Andrews, Frederick E, Crane, John W. Hogan. Center: Chief Judige Frank H. Hiscock. New York Court of Appeals Collection.
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Gitlow is part of a pattern we see over and over
again. When anger, anxiety, fear, and frustration mix
with a genuine feeling of being threatened—and
when they become widespread and overwhelm
people’s hearts and minds—there is a strong reaction,
often an overreaction.

Fear begets repression. During the Civil War,
Lincoln suspended habeas corpus. After the attack on
Pearl Harbor, our government interned many thou-
sands of innocent Japanese-Americans. The insecurity
bred in America by the Russian Revolution abroad
and by violence at home produced here an emotional
response of repressive statutes, prosecutions and
court decisions. The post-9/11 landscape of threat and
deterrence is similar. Then it was the Red Scare; today,
after 9/11, it is militant Islam.

Although a few cases initially followed Gitlow,
favoring safety aver civil liberties, by 1950 the weight
of authority went the other way, giving speech more
protection. But the path has not been straight. Soon
after World War 11, a second Red Scare frightened
America, Federal statutes modeled on New York's
criminal anarchy law became the basis for prosecut-
ing American Communists for advocating their doc-
trines. In those cases, judges who worried about an
internationali Communist conspiracy wrestled with
many of the same issues posed by Gitlow.

In 1951, Gitlow figured in Dennis v. United
States,'* when the Supreme Court considered
the prosecutions of the leaders of the American
Communist Party. Some justices in Dennis indicated
that time had undermined Gitlow and the clear and
present danger test had become the law. But the same
justices then distinguished Gitlow on its facts and
affirmed the convictions in Dennis,

A cynic or a skeptic might say that Dennis paid
lip service to the clear and present danger test, but
then came to the same result as in Gitlow. One judge’s
clear and present danger is another’s vague and far-
in-the-future unlikely hazard. The end result may be
the same, but at least Dennis requires analysis of facts
and circumstances, and is not the rubber stamp of the
legislature it would be under Gitlow.

The Dennis approach influenced the final rul-
ing from the New York Court of Appeals on the
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Gitlow criminal anarchy law. In 1967, that statute
again came before the New York Court of Appeals

in a case arising from the 1964 Harlem riots. In that
case, People v Epton, Judge John Scileppi wrote for

the Court of Appeals that “the Supreme Courtt's view
of the First Amendment’s protection of speech has
heen altered drastically since Gitlowr was decided.” All
the judges on the Court of Appeals agreed that the
Holmes-Brandeis dissent represents “today’s law.” The
Court in Epton stated that the statute as interpreted by
Giilow was unconstitutional but, citing Dennis, ruled
it would be constitutional if the government could
demonstrate an intent to bring about violent acts and
that there was a “clear and present danger” based on
circumstances.'s Epton recognized that circumstances
change. The Court there said it had interpreted the
same statute in 1922 “in light of the prevailing condi-
tions of that time and in accordance with the current
understanding of First Amendment freedom.” The
passage of time has led to a “clearer understanding
of the scope of constitutional protection of speech.”'s
These statements mean that different “prevailing
conditions” and a different “understanding of First
Amendment freedom” could bring about a different
result.

Thus old Holmes eventually had a double viclory
in Gitlow. Not only has his admirable Gitlow dis-
sent become the law (and was even strengthened by
Brandenburg), but his early reference to public policy
considerations — the felt necessities of the times'” —
has won the day, and applies to our own day, when
we are more aware of the effect of pressures, passions
and fears on the law.

If 1aw responds to the felt necessities of the
tirnes, as Holmes famously said, the question always
is, which necessity is felt at the moment to be more
pressing, civil liberties or the community’s safety?
One hopes they can be reconciled, so that the answer
is civil liberties without sacrificing safety and security.
Sharing this hope, President Obama in his first inau-
gural address rejected “as false the choice between our
safety and our ideals.” Gitlow was such a false choice,

On July 19, 1965, two years before the Epton
decision, the New York Legislature repealed the crimi-
nal anarchy law. Ben Gitlow died a day earlier. e
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ednESday ]anuaiy 7, } f _elﬁi the opening .
day of New Yotk's- Legls]auﬂre\‘ That morn-

/ ¥/ ing the public woke—as it so often had the
past year-—to front-page newspaper stories warning of
a radical conspiracy threatening the state and nation.?
The New York Tribune reported that there were 20,000
aliens in New York State who were “openly organized
for the overthrow of the government.” In a similar
vein, the New York Times covered a speech delivered
the night before at the Waldorf Astoria Hotel in

New York City by U.S, Senator Warren G, Harding

of Ohio. A recently announced candidate for the
Republican nomination for President, Harding lashed
out at American-born radicals, calling them the
“worst disloyalists and effective conspirators masking
as citizens,” “[T}here isn't room anywhere in these
Linited States,” he said, “for anyone who preaches the
destruction of the Government.”*

In the wake of the media maelstrom, the mem-
bers of the Legislature’s Lower House, the Assembly,
gathered at the State Capitol in Albany for the start
of the legislative session. The previous November
the voters elected to the Assembly 110 Republicans,
35 Democrats, and five Socialists from New York
City Districts heavily populated by Jewish and
Russian immigrants.” All but three of the 150 mem-
bers were present for the opening-day ceremonies,
along with hundreds of family-members, friends and
speclators.®

HENRY M, GREENBERG Y

|l 1 4 i[] "3”""1’I‘
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A festive mood ﬁlled the Assemblys 1mposmg
Moorish-Gothic chamber, with its fifty-six- foot~hlg,h
ceiling.” Lawmakers crossed aisles to socialize with
one another. The leader of the Democrats, Charles
D. Donohue, even tried to make common cause
with the Socialists: August Claessens, Samuel A.
DeWitt, Samuel Orr, Charles Solomon and Loiuis
Waldman. “You have five,” Donchue told them, “we
[Democrats] have thirty-five, so we will have forty to
fight that {Republican] crowd."

The Clerk of the Assembly called for order at
12:00 P.M. After the members took their oaths of
office, the Assembly turmed to the election of its high-
est official, the Speaker, customarily chosen from
the ranks of the majority party.” The Republicans
nominated a manufacturer from Oswego County,
Thaddeus C. Sweet;'® the Democrats nominated
Donahue; and the Socialists nominated the senior
member of its delegation, August Claessens, begin-
ning his third term in the Assembly. The roll was
called and the three men each received their respec-
tive party’s vote. As a result, the Republicans, who
enjoyed a huge majority, elected Sweet, giving him
all 110 of their votes."! Entering his seventh term as
Speaker, Sweet was then the longest serving presiding
officer in Assembly history."?

Sweet presided from a raised rostrum at the front
of the members’ desks arrayed in a two-thirds circle,
Immaculately dressed, with white hair, mustache and

Background phota: The Evening World (New York), January 7, 1920, at 1. Library of Congress, Chronicling America

Henry M. Greenbery is a shareholder in the Albany office of Greenberg Traurig, L.LP. Ha is Vice President of The
Historlcal Soclety of the Courts of the State of New York and the Editor-in-Chief of Judicial Notice,
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The Five Socialist Assemblymen
Left to right, standing: Samuel Orr, Samuel! DeWitt
sitting: Charfes Sofomon, August Claessens, Louls Waldman
Charles Sclomon Photographs,

Tamiment Library, New York Unlversity

The Assembly heard a reading of
Governor Alfred E. Smith's annual message
to the Legislature.'® In sharp contrast to
Sweet's remarks, Smith tried to tamp down
reactionary sentiment. He understood that
during the recently-concluded First World
War, in the interest of national unity and
common defense, the nation took the
“Constitution, wrapped it up and laid it on
the shelf and left it there unti! it was over.”"’
But “In]ow that the war was over” the State
needed to “retum to a normal state of
mind, . .. keep [its] balance, and an even
keel.” He counseled “calm consideration
and cool judgment” in responding to radi-
calism. In so doing, he took a swipe at the
State's publicity-generating legislative com-
mittee for the investigation of sedition—the
so-called Lusk Committee, headed by
Senator Clayton R, Lusk from Cortland
County—noting that Bolsheviks were “at
present recelving an unnecessary amount of
advertising on which they thrive.”

glasses, the 48-year-old Sweet cut a prim figure. Upon
being elected, he rose to deliver a short speech, in
which he expressed gratitude for his election {which
was a foregone conclusion). He also reviewed his pri-
orities, the first of which was to promote legislation
to “meet the insidious Bolsheviki”-—the extreme fac-
tion of Socialists that in 1917 seized power in Russia
and abolished all other political parties and factions.
“I trust and hope,” he conduded, that the House
would discharge its duties “in a truly patriotic man-
ner, being guided only by the desire to do the right
from the standpoint of principle, forgetting self in the
interest of all,”!?

In an unusuat move for the first day of the leg-
islative session, Sweet descended from the rostrum
and retired to his private office," Louis N, Martin,

a Republican from Oneida County, took Sweet's
place on the rostrum. Under Martin's direction,

the Assembly continued to organize itself, with the
Socialist members participating in each decision,
including the selection of the Clerk, the Sergeant-at-
Arms, and other officers.'®

Smith declared his “faith in the truth
of the American ideal triumphantly to
resist Bolshevism , , ,” He argued for the protection
of the “fundamental” rights of “free speech and
assemblage,” without which “government by enlight-
ened will of the majority is not possible.” Repressive
action, he said, would only drive discontented
members of society towards Bolshevism, Instead, he
offered the most progressive, far-reaching series of
reform initiatives ever placed before the Legislature,
His proposals included a minimum wage; an eight-
hour work day for women; maternity insurance for
expectant mothers; the appoinunent of State physi-
cians and nurses in rural communities; State control
and supervision of the milk supply; and the munici-
pal operation of public utilities.”®
To some, Smith's measures smacked of Socialism.

Oswald Garrison Villard, the editor of the influential
liberal weekly The Nation, quipped that if a Socialist
“had offered a platform like this, the great New
York dailies would have rent him limb from limb
for his dangerous radicalism.”" Just the year before,
in fact, Sweet trashed Smith's legislative program as
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“Bolshevik and socialistic.”? But Smith was a brilliant
political tactician, And he shrewdly packaged his new
program as a prescription to defeat radicalism by
making the discontented appreciate American ideals
and feel at home,

Nevertheless, for one of the few times in Smith’s
career, his keen political ear failed him. New York,
along with the rest of the nation, was in the throes
of the Red Scare of 1919-1920.”' A “monstrous social
delirium " held sway over millions who imagined
the scourge of the Bolshevik Revolution in Russia
lurking on domestic soil. The public was overrun
by a “reign of terror,” columnist Walter Lippmann
observed, “in which honest thought is impossible,
in which moderation is discountenanced, in which
panic supplants reason."

From coast to coast, political opportunists
exploited the public’s fear of the Red Menace, Some
became overnight sensations. In 1919, Seattle Mayor
Ole Hanson won fame and fortune (through a
national lecture tour) by denouncing as a Bolshevik
plot a general strike in which more than 60,000 work-
ers participated.* Likewise, L.S. Attorney General
A. Mitchell Palmer, who hoped to capture the
Democratic Presidential nomination in 1920, raised
his national profile by launching what came to be
known as “Palmer Raids"—a series of mass arrests and
deportations of immigrants suspected of radicalism.?

Thaddeus Sweet yearned for similar acclaim, It
was an open secret he harbored gubematorial ambi-
tions.* Despite his long tenure as Speaker, however,
he was largely unknown outside of his political base
in Central New York. He needed a high-profile issue
to catapult himself into the governor’s mansion.”

And so, two and a half hours into the Assembly’s
proceedings, Sweet suddenly reappeared in the
chamber, He climbed the rostrum and remained
standing. At his elbow was Attorney General Charles
D. Newton, who served as the Lusk Committee’s
Counsel. With an air of unquestioned authority,
Sweet solemnly called on the Sergeant-at-Arms to
present before him the five Socialist Assemblymen.?

A hush fell over the Assembly chamber. The
carnival-like atmosphere of the opening ceremony
came to a sudden halt. One by one, the Socialists
were paraded down into the chamber's “well’—a
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depressed, wide circular space about six feet in front
of the Speaker’s rostrum, There, the five men were
lined-up before Sweet,?® The Sergeant-at-Arms, stand-
ing guard, announced: “Mr. $peaker, in accordance
with your direction, 1 have presented the gentlemen
that you have directed me to present,”*

Noticeably tense, Sweet cleared his throat and
theatrically pronounced: “You, whom I have sum-
moned before the Bar of this House, are seeking seats
in this body — you who have been elected on a plat-
form that is absolutely inimical to the best interests
of the State of New York and of the United States.”
Waxing warmer and warmer as he proceeded, Sweet
charged that the Socialist Party was “not truly a politi-
cal party,” but rather, a subversive and unpatriotic
“membership organization” committed to the vio-
lent overthrow of the government, Its members and
elected officials agreed to be guided by the Socialist
Party’s constitution and platform, and were subject
to suspension or expulsion for failure to follow the
instructions of an executive committee composed of
“aliens or alien members.” Minors as well could par-
ticipate in Socialist Party affairs, he said.

Sweet recalled that the Socialist Party had urged
its members to refuse to fight during the War. He also
suggested that the Party had sympathized with the
Bolsheviks in Russia and their program of violence
and civil war. Whetting his lips, Sweet supported
these charges by quoting from the Pariy's 1917
national platform—*[a]s against the false doctrine of
national patriotism we uphold the ideal of intera-
tional working class solidarity;” and the Communist
Manifesto—[clivil war is forced upon the laboring class-
es by their arch enemies. The working class must answer
blow by blow, if it will not renounce its own object and
its future . . ."

Sweet found it “quite evident” that the Socialist
Assemblymen were unfit for public office. They could
not possibly fulfill their caths to uphold the law,
because they were obliged to abide by the instruc-
tions of Socialist party members dedicated to govern-
ments and organizations “diametrically opposed to
the best interests” of the state and nation, Even so,
acknowledging that every citizen was entitled to “his
day in court,” Sweet invited the Assembly to adopt a
resolution suspending the Socialists pending a trial




| I\

HCTS A POILITIC

PARTY

e e e

at which they would be given
the opportugily “to prove
[their] right to a seat in this
legislative body.”

Cheers broke out in
the chamber,*? The five
Socialists looked at one
another in amazement. They
were stunned and confused,
amused yet resentful, Smiling
bitterly, the thought crossed
their minds that Sweet just
attributed to them doctrines
they opposed. None of them
advocated the overthrow of
the government by force,
nor did their party** In fact,
several months earlier, the
Socialist Party of America split
apart on the issue of violence
and violent doctrines, and

Thaddeus C. Sweet
Library of Congress, Piint & Pholographs Divislon, 1L.C-DIG-hec-21007

Yorkers similarly conflated
the Socialist and Communist
parties, given that both owed
their original ideology to
Karl Marx, celebrated May
Day, and called fellow mem-
bers “Comrade.”?

Treated like prisoners
in the dock, the Socialist
Assemblymen fought back,
Their floor leader, the irre-
pressible Claessens, spoke-
up first, by asking Sweet a
question: “Mr. Speaker, do I
understand we have no rights
until this body officially
decides?” "If the House so
decides,” Sweet snapped.*

Louis Waldman dam-
ored to be recognized.
The chamber quieted.*' A

Claessens, Orr, Solomon and
Waldman successfully fought
for their rejection as delegates at the Party's emer-
gency national convention in Chicago.*

Also, it was unfair to lump together American
Socialists with Russian Bolsheviks (swho renamed
themselves the Communist Party). For a brief time,
the leaders of the Socialist Party supported the revo-
lutionary dictatorship in Russia.®® But the Socialist
and Communist movements quickly became bit-
ter adversaries. By March 1919, the Communist
International—which Leon Trotsky called the
“General Staff of the World Revolution”**—declared
war on the Socialist Party of America for seek-
ing social change through the ballot box. To the
Communists, the abandonment of violence as a revo-
lutionary tactic was an unpardonable sin,?

However, Sweet was unwilling to see the differ-
ence between a democratic Socialist and a totalitarian
Communist. Radicalism in any form was painted red.
As he put it, *[tjhey are all for one and one for all
.. . with one object, one purpose, the overthrow of
the United States government and with the red flag
of anarchy floating from every state capitol and from
the dome of the capitol in Washington.”*® Many New

28-year-old law student and
the most outspoken of the
five Socialists, Waldman invoked the Assembly's rules.
He asserted that members could not be unseated
unless charges were filed against them, a legislative
committee issued a report following investigation,
and the full Assembly voled to expel them. “Is it not
trite?” he asked Sweet.*

A master of parliamentary procedure, Sweet knew
Waldman was right.*® The applicable law authorized
the Assembly to expel a member only “after the
report of a committee to inquire into the charges
against him shall have been made,”** The Socialists
had a right to participate in all Assembly proceedings
until they were actually ousted. Sweet’s “Alice-in-
Wonderland performance of ‘sentence first—verdict
afterwards'”~was unprecedented.

Sweet hesitated. Having no answer to Waldman's
question, he ignored it and triggered a prearranged
plan, by recognizing the Republican Majority Leader,
Simon L. Adler, The Socialists returned to their seats,
and Adler, a member of a wealthy clothing manufac-
turing family from Rochester, took the floor. With a
smug smile of satisfaction on his face he waited for
complete sitence, and then moved the adoption of
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a “privileged” resolution, drawn-up in advance by
Attorney General Newton and his staff.*®

The Clerk read out-toud Adler’s resolution, which
calied for the Socialists’ suspension pending a deter-
mination by the Assembly’s Judiciary Committee “of
their qualifications and eligibility to their respective
seats.” If adopted by the members, the resolution
would empower the Judiciary Committee to adopt
rutes of procedure, subpoena witnesses and docu-
ments, and report back its findings to the Assembly.

After the Clerk finished reading the resolution,
Sweet called for a vote on which no debate would
be allowed.*” All a member could do was vole “aye”
or “no.” But Waldman stood in the way of Sweet's
steamroller, demanding answers to more questions:

[Ils it . . . not the rule of this House and the
precedent of the State Legislature that when
charges are filed against any member of this
House the duly elected member is permitted
to represent his district until the Judiciary
Committee renders its decision and renders
a report to the Legislature, whereupon the
Legislature acts? Has that not been the prec-
edent and is It not the rule?®

Once again Waldman had a point,** but it only
served to anger Sweet. He banged down his gavel and
declared: “[Tlhe . . . House is the sole judge of the
qualifications of its members and it may or may not
grant a hearing. It is the purpose in this case that you
shall be given a day in court.” Members laughed at
Waldman, and Sweet again called for a vote on the
resolution.®

5till, Waldman would not be silenced. He asked
Sweet if the resolution could be referred to a commit-
tee other than the Judiciary Committee. Waldman's
goal was to take the matter out of Sweet’s hands
and refer it to the Assembly as a "Committee of the
Whole.” This would aliow the members 1o immedi-
ately debate Adler's resolution.

The wily Sweet did not fall into Waldman's trap.
Sweet brushed aside Waldman's question, ruling
that the resolution carried *its own reference” to the
Judictary Committee. Unwilling to brook further
interruptions, Sweet put the resolution to a vote
with breakneck speed. The Clerk began calling the
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roll, in alphabetical order, starting with Adler, who
voted “aye.”!

Sweet caught the Assembly completely by sur-
prise. Apart from Adler, he ook no other member
into his confidence. Not even the Republican col-
leagues who Sweet roomed with in Albany, at a
boarding house they called the “House of Lords,” had
an inkling of the ouster plan.’? Boxed in by Sweet’s
stunning charges—with no way to explain their votes
or ask questions—the members were between a
rock and a hard place. They could risk their political
careers by defying Sweet and voting against the reso-
lution, or indict an entire political party for disloyalty.
Member after member took the latter course, voting
“"aye,” until the Clerk reached the name "Mr. Evans.”

William 8. Evans was a Bronx Democrat who won
his Assembly seat by defeating a Socialist opponent in
a close race.” When Evans heard his name called by
the Clerk, he said: “I wish to be excused from voting
and briefly state my reasons.” Under the Assembly's
nitles, Evans could decline to vote for good cause
shown. But Sweet didn't give Evans the chance to
explain himself, except to answer one question: “How
does the gentlemen vote?” “I vote no,” Evans replied.*

The roll call continued with a monotenous suc-
cession of ayes, except for na votes cast by four of the
Socialists (Claessens, DeWitt, Orr and Solomon) and
J. Fairfax McLaughlin, Like Evans, McLaughlin was
a Democrat from a New York City Assembly district
with a large Socialist bloc of voters. He also had a
demonstrated capacity to buck the political tide. The
year before, he was one of only eight Democrats who
voted against the Lusk Committee's establishment.*
Now, “as a matter of fair play and common justice,”
McLaughlin cast another courageous vote. “I do not
believe in hanging a man first and trying him after-
wards,” he explained to a reporter afterwards.

The roll-call drew 1o a close when the Clerk
called out: “Mr. Waldman.,” In response, Louis
Waldman stood mute, forcing Sweet to inquire, “How
does Mr. Waldman vote?” “1 refuse to vote,” Waldman
answered defiantly.

With that, the Clerk announced the result: the
resolution passed by a vote of 140-6. In less than
forty minutes, the Assembly temporarily ousted the
Socialist Party without trial.**
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Applause filled the chamber once more.®
Undaunted, Charles Solomon made a last-ditch
attempt to be heard. He rose 1o a point of personal
privilege—a request to be heard rarely denied a mem-
ber when their personal rights were in question. But
Sweet gaveled Solomon into silence, declaring: “The
gentleman who rises at this time has no privileges on
the floor. The gentlemen involved will please retire to
the back of the rail.">?

Now it was the Socialists’ turn to ignore Sweet.
They refused to budge from their seats. The chamber
grew silent. All eyes were fixed on the Socialists. The

only way to remove them was by force. And Sweet did

not hesitate to use it. He commanded the Sergeant-
at-Arms, Harry W, Haines, “to request the gentlemen
to retire,"*® Haines approached the Socialists, After
a conversation in whispers, Claessens, with a smile
on his face, was escorted by Haines to the rear of
the chamber, Haines next grabbed Waldman by the
arm and hustled him out. Seeing the writing on the
wall, Claessens, DeWitt and Orr picked up' their hats,
coats and papers and walked out on their own. As the
Socialists passed up the aisle, the members turned
their faces away from them. A few Democrats mut-
tered under their breaths: “Sorry, boys, we couldn't
help it."%

When the last Socialist exited the chamber, the
Assembly gave itself a final round of applause.®?

ATFRIRMATRE

The day after the Assembly’s stunning action,
virtually every respected figure in New York
remained silent. It took courage to stand up for
one’s principles during the Red Scare. People who
held unpopular points of view courted ruin. That no
one of stature might challenge Sweet seemed possi-
ble. But one of America’s most distinguished lawyers
stepped forward to make his voice heard. He was
Charles Evans Hughes.

Hughes was a force to be reckoned with in
1920, At that time, he was the titular leader of the
Republican Party by virtue of having been its unsuc-
cessful candidate for President in 1916 against
Woodrow Wilson. He was a former Governor of
New York and Associate Justice of the U.S. Supreme
Court. He also was under active consideration for

Charles Evans Hughes
Library of Congress, Print & Photographs Division, LO-DIG-hec+ 16467

high public office, inchiding perhaps another run for
the presidency. (He subsequently became Secretary of
State and Chief Justice of the United States.)*
Though Hughes was unalterably opposed to
socialism, he risked his reputation and career by
publicly criticizing the Assembly. Within 48 hours
of the ouster, in an open lefter to Sweet reported on
the front page of newspapers throughout the State,
Hughes grasped the nettle:

[1t is absolutely opposed to the fundamental
principles of our goverimment, for a majority to
undertake to deny representation lo a minority
through its representatives elected by ballots
lmofully cast. If there is anything against these
men as individuals. . . they should have been
charged accordingly. But I understand that
the action is not directed against these five
elected members as individuals but that the
proceeding is virtually an attempt to indict a
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political party and to deny it representation in
the Legislature. This is not, in my judgment,
American government,®

Next, Hughes enlisted support for his position
from the legal profession. After a fierce battle, he
persuaded the Association of the Bar of the City of
New York to condemn the Socialists’ suspension and
appoint a committee, which he headed, to appear
before the Assembly's Judiciary Committee and safe-
guard the principles of representative government.*
He then led the charge at the New York State Bar
Association to beat back an effort to prevent it from
taking a stand.®®

By standing up for so unpopular a cause, Hughes '

acted in the highest and best tradition of the legal
profession, His heroism was of a piece with the cou-
rageous defences provided by John Adams for the
British soldiers charged with murder in the Boston
Massacre and Clarence Darrow in the “Scopes’ Trial.”
More, as John F. Kennedy wrote in his Pulitzer Prize-
winning book, Profiles in Courage, Hughes was a key
factor in “arousing the nation to its senses” and made it
safe for others to criticize the Assembly.

But the Assembly had gone too far to turn
back. The “trial” of the five Socialists commenced
before the Judiciary Committee on January 20,
1920, Marked by moments of high drama and farce,
the proceedings were highly publicized, occupied
21 days, and created a record that fills more than
2,800 closely printed pages.®® On March 30, the
Judiciary Committee, by a vote of seven (o six, recom-
mended that all five Socialists be expelled from the
Assembly.® The debate moved to the Assembly floor,
where, on April Fool’s Day, an overwheliing majority
of the members voted to expel the five Socialists.™
At one stroke, 60,000 New Yorkers were denied their
legally elected legislative representation.™

In August, Governor Smith called a special elec-
tion to fill the seats vacated by the expelled Socialists,
Each of the Socialists ran for re-election against
a "fusion” candidate representing the combined
Republican and Democratic parties.” The election
was held on September 16, and the voters returned
to office all five Socialists.”™ A few days later, the
Sacialists presented themselves to the Assembly for
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a second time.” Following a bitter debate, by a 90

1o 45 vote, Waldman, Claessens and Solomon were
denied their seats. By a similar margin, 87 to 48, Osr
and DeWitt were admitted as a compromise measure
to placate critics.” Both men, however, resigned the
Assembly in solidarity with their ousted colleagues.”

The Assembly was beyond saving, but its actions
marked a national turning point, As Zechariah
Chafee, Jr., the nation’s leading scholar on civil liber-
ties in the period, observed: “The American people,
long bedrugged by propaganda, were shaken out of
their nightmare of revolution. . . A legislature trem-
bling before five men—the long-lost American sense
of humor revived and the people began to laugh.
That broke the spell,"?”

The final coda in this remarkable story was
played out over the ensuing years by the Socialists
themselves, In time, each of these men—once
branded “little Lenins, little Trotskys in our midst"—
were honored by society.”® All went on to successful
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careers and became respected members of their com-
munities, befriended by powerful members of the
establishment.”?

TFor example, Samuel Qrr and Charles Solomon
ascended to the bench, serving for several years as
New York City Magistrates. When Solomon died in
1963, The New York Tintes (which pilloried him four
decades earlier) eulogized him as “an uncompromis-
ing fighter for social justice in all its forms,”*

August Claessens devoted his career to advocat-
ing liberal causes, teaching, and lecturing around the
country. He achieved a vindication of sorts in the fall
of 1921, when he won re-election to the Assembly
and was finally seated. Upon his death in 1954, over
1,000 people crowded into an auditorium to attend
a memorial service in his honor, with hundreds more
listening to the services outside over loud-speakers,®

Louis Waldman became an eminent labor lawyer,
representing many powerful unions.®? By the 1940s
he was a pillar of the bar, He served as president
of the Brooklyn Bar Association; vice-president of
the Association of the Bar of the City of New York;
chairman of the New York State Bar Assoclation's
Committee on Civil Rights; and chairman of the
American Bar Association’s Committee on American
Citizenship. He remained active in politics, too, run-
ning three times for Governor on the Socialist line
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and becoming the State Party chairman. He ultimate-
ly resigned from the Party to help found the more
inclusive American Labor Party, which, for a time, was
New York's leading minority party.

Samuel DeWilt remained active in liberal and
left wing politics and organizations. His primary
vocation, however, was business. He owned and
operated a highly successful cutting tool company
that made him a rich man. He also was an accom-
plished poet, publishing numerous books in that
genre® Drawing on his love of verse, DeWitt got the
last word on the Socialists’ custer in a poem entitled
To Thaddeus Sweet:

Yes — you stood quite imperious
Above the single five of us —

8o prim, so trim, immaculate —
Marble with thin lips of hate —
And for a gluttoned half an hour,
You fed and drunke a fill of power;
Bur it weas pitiful to see

A Caesar in stupiditp®®

[ ]
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by Hon. Richard A. Dollinger (Ret.}

Han, Richard A, Dollingeris a retired mem:-
bar of the New York Court of Claims, who
served as an acting Supreme Court Justice in
Rochester. He served in the New York State
Senate and the Monroe County Legislature,
He is a Rochester native who takes no
position in the Buffalo v. Rochester affairs
described in this article.

Part One - Elevation

hey could not have been more different. The GOF machine boss,
turned federal judge, from Buffalo. The Russian immigrant, self-
. taught “high-priestess of anarchy” from Rochester, John R. Hazel
and Emma Goldman never met, but their lives, scripted in western New
York, intersected twice at a critical time in America’s emergence as a world
power and amid changes in its law, politics, and culture.

John R. Hazel was emblematic of prosperous and thriving post-Civil
War Buffalo, which by 1900 was the nation’s eighth largest city. Born in
1861, Hazel became a self-taught lawyer. In the post-Civil War period, ‘
Republicans dominated New York's political landscape. Buffalo was no
different. A young Hazel ran for the state Assembly in 1881 but lost. He :
remained in the GOP machine politics in Erie County. As the machine
“bass,” Hazel oversaw judicial and state legislative elections—a role that
later, when he was nominated for the federal bench, came to his rescue.

Hazel became a state committeeman and attended the 1896 GOP
national convention, where Buffaio’s neighbor from Ohio, William
McKinley, was nominated for President. Hazel campaigned for his near-
state colleague and when McKinley won, Hazel assumed a greater role in
state politics.

Before the 20th century and the dominance of candidate-raised
maoney, state committeemen held substantial sway in the states politics.
Hazel could commit his Buffalo legislative delegation to support candi-
dates for the United States Senate, who at the time were elected by votes
of the state Senate and Assembly; direct election of United States senators
did not become law until two decades later, upon passage of the 17th
Amendment. Hazel's real skill was in the election of judges, especially
state Supreme Court judges. A number of those whom he supported
ascended to the bench by the late 1890s.

Hazel's political influenice extended beyond Erie County. In 1898,
Hazel worked to elect the Rough Rider hero Theodore Roosevelt as gover-
nor of New York, In his autobiography,! Roosevelt would credit Hazel as
one of three sponsors of his nomination during the GOP state convention,
Roosevelt's eventual electoral victory added to Hazel's political clout.
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Hazel’s work continued. In the wake of the 1898
election, a new state legislature elected Chauncey
Depew as a Senator from New York. Hazel's biography
describes Depew as “a strong personal friend” of
Hazel.2 Depew was well-known in the Buffalo area as
a former assemblyman, lawyer of Vanderbilt railroads,
and president of the New York Central Railroad
System. When a new village was incorporated in
Erie County that held a terminal for the railroad, the
village incorporators named it after the GOP standout
and railroad stalwart Chauncey Depew. In this
author's view, Depew no doubt had a soft spot in his
heart for Hazel, as he was aware of Hazel’s work with
Roosevelt, his hands on the levers of the Erie County
GOP machine, and his votes from the Buffalo-area
GOP delegation in the recent Senate election.

In 1900, while seeking to expand Buffalo’s repre-
sentation on the federal bench, Congress created the
Western District of New York, a 17-county region from
the Pennsylvania state line into New York's central
region. Senator Chatincey Depew sponsored its cre-
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Deprived ‘of ' Righta of .Citizenship by
. Disfranchisement of Her Husband.

. Special 1o The New York Times, o

BUFPFALO, N. Y., Aprll 8.-—-.Judg'e ‘Hazel,
in the United Sfateg Court this morning,
granted an order cancellng-the cltizenship
papers of Jacob, K A, Kersner, Through
this order all rights of clfizenship also
are taken from Kersner's wife, who is

nohe other than Emnmoa Goldman, the
woman leader of the Anarchists In this
cowniry, whose fiery teachings, ‘it ' was
leharged by many, inciteq Leon Czolgosz
to the asgassination of President McKin-

oy, -

The 'order was granted upon motion of
Speclal United States Attorney P, 5,
Chambers of Pittsburg, and the evidence
upon which It was Vased was' presented
prinelpally by Kersner's own rather, who
we{s subpoenaed from his home at Roch-
ester,

Kersntr obtained his ciilzenship docu-
ments In 1884, when the statutes govern-
Ing sueh procedure wereé guite lax com-
pared with the present laws, He was two
vears under. age at the time, "Fhree yehrs
later he married Enupa Goldmapn, She
wasg, a forelgner herself, but by virtue of
her marrlage to n eltlzen ghe was clothed
with the rights of e!tlzenslﬂ% Emma was
only & glrl, then, and had barely begun

the career that later econnected her go
¢closely with the " Reds™ in the public

ation, and together with President McKinley, immedi-
ately began seeking a candidate for the district’s first
judgeship. He would nat have to look hard.

As Hazel collected political chits in Buffalo, a
different saga unfolded in Rochester. In 1887, a young
Russian immigrant woman, Emma Goldman, arrived
in Rochester to live with her sister. She was contemp-
tuous of Rochester, claiming “it was too provincial
to permit an interesting life.” She later declared that
she experienced “joy” when she left Rochester a place
where she “had known so much pain, hard work and
loneliness.™ But, as one author notes, “it was amid the
tenements and factories of Rochester New York...that
the radicalizing of Emma Goldman” occurred ®

Goldman began work as a seamstress in
Rochester's booming garment industry, but when she
had the temerity to ask the owner of her shop fora
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THED BNQUIRER LAUNCIED,

W, J, Connera's SBtenm YWnoht One of
the Hundgsomest on the Lonliew,

BUFFALO, N. Y., June 7.—The'handsomest
steam yacht on the lakes, The Enquirver, the
property of Willinm J. Conners, publisher and
proprletor of The Enquirer, from which the
vessel takes her name, wos succesafully lnunched
late thiz afternoon fiem the yard of the Unton
Dry Dock Company,

The Enquirer, when fully completed, which
will be in about {wo weeks, will be one of the
finest craft of her sort affeat. The total cost
wlil be in the nelghborhood of $76,000, Har hull
is of steel, and tho decks of whilo pine, nhile
the cabin will Le finlshed in hhrd's-oye maple.
The deek trlmmings wlil he of brass, Tho
Engulrer, 1f she develops the speed expeoted, can-
not inapproprintely be termed the ' white filer,*
08 her hull will be pailnted shite fiom stem to
atern, ler dimenslons oave: Lengilh, 144 feet;
waler llne measurement, 123 feet; Leam, 11%
feet, and depth, 10,0 feet, 'fhe engine (8 o
tiiple espansion one, with cylindeis 104, 17, and

Y8 DLy 10, ‘Pho eleclrien] apparatus is of the
very Jatest pattein, ‘ho dynnues ure automantle,
and 1 jlght up to 4U0 niuy be Bghted or ¢x-
umiulahed ot will,

The searchilight s of 7,600 candle
the rigging wH! Lo dressed wilh 200 colored
globes of elnctrio lght The yncht Is of 140
totts Durden, She will be commanded by Capt,
Hamuel (olden, who hins gafled the inkes for &
scare of yenrs,

The flist trip of the new yacht will bo made
about the Hme of the Damocintle Natlonal

powcr. and

Canvention, when My, Conners wili tako o loage
1% mtr of Mg Nilends to the metrepolls of the
¥ est.

raise, she was fired and changed jobs. Importantly,
she married Jacob Kersner, a fellow garment worker,
in 1887, At the time of their marriage, Kersner had
become a naturalized citizen by claiming that he had
lived for more than five years in the country. After her
marriage, Goldman attended speeches by radicals who
visited Rochester and argued for a utopian socialist
vision for America. When some of those radicals
were shot in the Chicago Haymarket massacre in
1887, Goldman was energized and began a lifelong
commitment to anarchy as a solution for the ills of
unjust capitalism.

When her marriage failed, she was divorced by a
Jewish beth din (religious tribunal) and left Rochester
for a time. She returned in 1888 and remarried

Kersner. But when the second marriage had no greater
success than the first, her family scorned her, and

the Jewish community ostracized her. Without even
considering a divorce, she left for New York City with
just her sewing machine,

In New York City, the young and attractive Emma
Goldman found love in a long-term relationship with
fellow socialist/anarchist Alexander Berkman and
her own vaice for social justice. She quickly became
proficient in English and developed a pointed and
enthusiastic writing style. Jailed in 1893 for inciting a
food riot, she spent a year in prison, where she worked
a nurse. After her release, she published articles on
anarchy and the need for social justice. She toured
America giving speeches and by the spring of 1900,
she was considered the “high priestess of anarchy
in America.”

Thus, while Goldman was on her way to becom-
ing the “most dangerous woman” in America—as
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J. Edgar Hoover once reportedly described her®—
Republican Senators Depew and Platt recommended
John Hazel to President McKinley as the first judge on
the newly created Western District,

The nomination, in May 1900, drew a storm of
protest. The editor of the Buffalo Express, one of the
city’s vibrant newspapers, delivered a two-fold rebuke
of Hazel. The first centered on the sale of a yacht
owned by a Buffalo merchant to the United State
Navy in 1898, at the commencement of the Spanish
American War. Dubbed the "Enquirer,” the yacht was
sold to the Navy for $80,000; Hazel, as the attorney
for the seller, received a $5,000 commission. The sale
might have passed without mention, but a Jater Navy
appraisal of the yacht set its value at only $20,000,
suggesting that Hazel's politically connected client
had been compensated handsomely for a yacht worth
substantially less than what taxpayers had paid.

A detailed investigation reveals that another
famous New Yorker—and, for that matter, both state
and national politics—may have played a big role
in the “yacht scandal” and its impact on Hazel’s
nomination, In May 1900, virtually simultaneous
with Hazel’s nomination to the bench, the United
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States Senate began an investigation into war-time
defense spending and, particularly the purchase of
yachis by the Navy at the outbreak of the Spanish
American War. On May 31, 1900, the Washington Post
published an article with the headline: *Yacht sold to
Uncle $am - Judge-elect Hazel helped to engineer the
deal with great profit.”

Former Congressman Rowland B. Mahany, a
Democrat from Buffalo, had criticized Hazel in
remarks made in September 1899 before his nomi-
nation. His comments were published by the Buffalo
Express and then entered in the Congressional Record
on May 31, 1900, during the Senate debate over naval
appropriations during the war.” The Record transeript
reveals Mahany's claim that Hazel, the well-connected
GOP pol, had used "influence” to have the Navy over-
pay for the vessel, working together with a Republican
Congressman D.S. Alexander. Mahany added: “as a
member of Congress, my duty was to serve the people
and not sell yachis for Democratic bosses.” Mahany
said that Haze! told him the owner of the vessel had
received only $60,000 of the purchase price and that
Hazel's commission, $5,000, left $15,000 in unac-
counted-for dollars spent by the government.

Mahany also claimed that he asked Hazel, point
blank, what happened to the remaining $15,000.
According to Mahany, Hazel responded: “oh, come
now, I car’t tell you all about it.” In his later remarks,
Mahany added: “history does not record where the
other $15,000 went.”

In response to Mahany's allegations and the
Washington Post article, Congressman Alexander, a
Buffalo Republican, submitted an affidavit from Hazel
into the Congressional Record detailing his role in
the yacht sale. Significantly, in describing his work to
secure purchase of the yacht, Hazel admitted that after
the naval appropriations bill was passed, he contacted
the “assistant secretary of the Navy” to consumimate
the purchase. He rebuited Mahany's allegation that
the owner was paid only $60,000. The former owner
of the vessel also defended the purchase by the Navy
Department. Congressman Alexander, defending
his role in the sale, admitted in the Congressional
Record that Hazel had approached him to help secure
the purchase of the yacht and that he too visited the
“assistant secretary of the Navy” regarding the pur-
chase before it occurred.®
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Who was the “assistant secretary of the Navy”
in early May 1898 —lobbied by both Hazel and
Congressman Alexander—when the Navy purchased
the yacht? None other than Theodore Roosevelt
served as the Assistant Secretary until May 10,

1898. It appears that just before Roosevelt left his
office to form the Rough Riders and less than four
months before he was nominated for governor, he
was involved in the alleged $15,000-shortfall yacht
purchase. Hazel admitted he talked to the assistant
secretary of the navy about the purchase of the yachu.
In an affidavit that he submitted to the Congressional
Record, he never mentioned Roosevelt by name.
Roosevelt, as the Assistant Secretary, would have been
involved in the approval of the purchase of the yacht,

The plot thickens when the timing of the yacht
dispute is cast against the backdrop of New York and
federal politics both in 1898 and 1900.

In 1898, when the yacht was purchased, Roosevelt
was already being considered as a possible Republican
candidate for governor. Senator Thomas Platt, the
statewide GOP boss, had abandoned the incumbent
governor and was recruiting Roosevelt to sticceed
him. Hazel, with his substantial Buffalo political
connections, was positioned to assist Platt in that
quest. Roosevelt later acknowledged that Hazel was
instrumental in securing his nomination for gover-
nor.? It seems that Roosevelt in 1898 had an interest in
helping Hazel with his sale of the yacht while Hazel
had an interest in promoting Roosevelt’s claim to the
governor's office, To some, turning a blind eye to the
Navy's overpaying for a yacht in which a friend had an
interest might be perceived as a small price to pay for
helping secure a gubernatorial nomination.

The same political dynamic casts a shadow
over the Senate investigation of the sale in 1900.
McKinley's vice president had died, creating a
vacancy for the vice president’s job. Roosevelt, as the
incumbent New York governor, was touted as the
ideal vice president candidate; and, at the same time,
Senator Platt, the GOP state party boss, was looking
to dump the “toc-independent” Roosevelt from the
state ticket.

Hazel, as a Roosevelt backer and friend of
McKinley, must have known that Roosevelt could
not be tied to the yacht sale scandal, brewing in
Washington. Both Hazel and the yacht owner, in their

'THE BAR OPPOSES
HAZEL NOMINATION

Critioises His Fitness for the Posi-
tion of Judge.

L RO,

Lol YR

"y .
'

POLITICAL ABILITY ADMITTED |,

T Ra— )

His ‘Selection Condsmned as the Re- |

ward of His Services te His
Party.

The  Bar Assoolation last night placded | j
Itzelf on_ record . as opposing the nomina-
tion of John R. Hszel as, United States
District .Tudge tor the newly created Judl-
olal District of Western. New York, he-
cause, as was pointed out ‘in the reselution
adopted, it did not deem him a " £it candl-
date ' for the office,

There was & long and rather aerimonlous
diseussion of the report of the Commlittee
on Judicial Nominations, which presented
the resolution, and although the sentlment

-of the meeting was obviously agalnst Mr.
Hazel, ho was not without defendors among

S i,

affidavits to the Congress, minimized the “assistant

f "

secretary of the Navy's” involvement in the sale, The
[Inited States Senate, perhaps influenced by Senator
Platt’s desire to see Roosevelt booted from New York's
governorship into the seemingly inconsequential vice
presidency, never considered Roosevelt’s involvement
in the sale. A report from the Navy Department,
released as Hazel's appointment was pending in the
Senate, defended the Navy's decision to buy the boat
for the agreed price, but the brevity of the report and
its exquisite timing when Hazel's name was before
the Senate suggested it was something of a fig leaf
for Hazel, Roosevelt, and Senators Depew and Platt
during the nomination process.

While the yacht scandal surfaced while Hazel
awaited confirmation, an objection raised by the
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Buffalo Express resounded in the New York legal
community. Hazel had spent maost of the last decade
working in GOP politics; he was seldom seen in a
courtroom and acknowledged during the debate over
his nomination that he had been involved in only four
courtroom matiers in the decade before his nomina-
tion, While the editor of the Buffalo Express ignited
this contraversy, bar associations in the new western
district and beyond debated the merits of Hazel’s
claim to the office.

The Buffalo Bar Association debated Hazel's
fitness and eventually passed a resolution supporting
his nomination, The most powerful support accorded
Hazel came from a likely source: the region’s state
judges. Almost all the Republicans who had Hazel's
support when running for election strongly attested
to Hazel's character and swayed the Buffalo Bar
Association.

In Rochester, the bar association convened a
special meeting to discuss Hazel's fitness. Tt was
described as “a more largely attended gathering of
the Rochester bar and the interest at all times was
intense.” The Buffalo judges appeared and backed
Hazel, but Rochester’s Jegal community expressed
skepticism. After a fierce debate, the association took
no position.

The New York City Bar Assaciation took a more
forceful stance, opposing Hazel’s appointment,
finding him unfit for the job, and suggesting that
McKinley find another candidate. The City Bar
concluded: “political ability.. .[is] not [a] qualification
for judicial office unless accompanied by legal ability
and experience, which Mr, Hazel does not possess.”"?
Chicago admiralty attorneys, concerned that Buffalo
was a major center for admiralty law because of the
numerous issues related to Great Lakes shipping,
objected to his nomination because he had no expe-
rience in that field and their protest to Washington
concluded that he was “not competent” and “his
appointment was made by Senator Platt, who wanted
to reward him for his political work.”*

The opposition went to Washington. Five western
New York lawyers testified before the Senate Judiciary
Committee in opposition to Hazel’s homination,
arguing that he had practically “no legal experience.”
However, 2 Republican Congressman and State
Senator, as well as three attorneys, testified in support
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of the nomination, While admitting Hazel “had no
experience as a trial lawyer,” they added that his
experience as a political leader “demonstrated that he
would grow on the bench."*

The New York Times declared on May 29, 1900,
that Hazel was “eminently lacking in the qualities
needed to make a good judge in United States couris”
adding “it would be an insult to the bar of Western
New York to call him a representative of it.” The Times
editorial said that both the Secretary of War and the
Attorney General had objected to the appointment of
Hazel, The editorial also cautioned Senator Depew:

It is incredible that he does not know what a judse
anight to be or what a disgrace and misfortune it

is to put a man on the bench who is not fitted for
its duties."”

The Buffalo Express noted in an editorial that the
nomination was now referred to as “Now Notorious
Hazel Appointment,” and claimed that President
McKinley had heard from the opposition and asked
the objectors to take their complaints to Senator
Depew for reconsideration,

The New York Times eventually took President
McKinley to task over the Hazel appointment, writing:

This is a very shameful position for the President
of the United States. It is a position politically so
uncomfortable and so unpleasant morally that

we do not believe Mr. McKinley will continue

to occupy it. No one will much longer have the
hardihood to defend the appointment. Hazel has
been hnown only as a political worler. He has
been seen in court only four titnes in the last 10
years. He tvas not ashamed to take a broker's
commission in a transaction in which it is asserted
that the government was cheated roundly. Mr.
Depew's statement about his extraordinary recom-
mendations prove nothing as to Hazel's fitness, It
simply shows what is perfectly well-known before,
that letters of recommendation are given with a
reckless freedom. The President himself has vir-
tually confessed that he now knows that Hazel is
not fit to be a judge. How can he expect to escape
the severest criticism if he permits the Senate to
confirm the appointment?'




The nomination attracted letters to the editor.
One to the Times, published on June 3, 1900, noted
that another philanthropist had donated his yacht to
the war effort and added; “is it strange that patriots of
the [philanthropist] type are rare while those of Hazel
variety are as thick as blackberries?™”

Senators Depew and Platt were unswayed. During
the Senate confirmation process, one Senator—ref-
erenced but unnamed in the New York Times—sug-
gested that “in order to get rid of a very unpleasant
difference of opinion and to relieve the President of
the embarrassment into which he has been drawn,”
Hazel's nomination should be withdrawn,

It is unclear whether Roosevelt, who was then the
Governor of New York, joined forces but, given his
relationship with Hazel it seems inconceivable to this
author that Governor Roosevelt did not help Hazel
attain the confirmation.

On June 4, 1900, the Senate Judiciary Committee
approved Hazel with one dissenting vote from
Alabama Senator Edmund Pettus, for whomn the
famous Selma, Alabama bridge is named. Pettus

expressed doubts over Hazel “lacked the legal training

and practice to gualify him for a seat on the bench,”®

Hazel's nomination passed through the Senate less
than a month after his selection. Senator Platt, backed
by a substantial Republican majority in the Senate,
had the last word: “Hazel is an honest man and he
will make a good judge.”* So, after weathering a
storm of accusations and challenges, but backed by his
political friends, John R. Hazel took the federal bench
in Buffalo on June 8, 1900,

Meanwhile, Emma Goldman barnstormed
through the United States with a message of social
compassion and justice, and a suggestion that anarchy
was the only solution to America’s ills. She wrote
extensively in newspapers and other periodicals. She
campaigned for free love and opposed marriage.

Her moment to collide with Federal District Court
Judge John R. Hazel was right around the corner.
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Part Two - Deportation

In the early summer of 1901, while Hazel was
ending his first year on the hench, a Polish immigrant
picked up one of Goldman's writings about the
challenge of the capitalist society evolving in America,
He was determined to hear Goldman speak, and
had his chance in Chicago. He later said her speech
set him “on fire.”?® He tried to meet and talk with
Goldman but, although they were together for a short
time during a meeting in Chicago, they never actually
conferred, Spurred by her words and emboldened by
her crusade, Leon Czolgosz decided it was his duty to
assassinate the president of the United States.

In August 1901, Goldman returned to Rachester
to visit her sister and spent a month in her American
hometown. In September 1901, President McKinley
went o Buffalo. He met with Judge Hazel and
other dignitaries and traveled to view Niagara
Falls on September 6 before attending the Pan-
American Exposition.

When McKinley was receiving visitors in Hall of
Music that afternoon, Leon Czolgosz fired two shots at
close range.

In the ensuing melee, Czolgosz was arrested
immediately. In short order, when asked why he had
shot the President, Czolgosz told investigators that
he had been inspired by reading and listening to
Emma Goldman.

A pursuit ensued. Goldman was seen in Rochester
several days before the shooting. She was in St. Louis
when she heard of the shooting, but returned to
Chicago where she was living at the time. Buffalo
police immediately demanded Goldman's arrest,
seeing a conspiracy to kill the president.

When confronted by the Chicago police,
Goldman initially said she was an illiterate servant
but, when pressed, admitted her identity, She was
taken into custody to await McKinley's fate and the
confession of his assassin,

The President’s fate and Goldman's hung in
the balance. A legal paradox arose. Based on his
familiarity with both McKinley and Roosevelt, there
is little doubt in this author's mind that Hazel wanted
Goldman to be charged with federal offenses, which
would allow him to try her—who most Americans
believed had orchestrated the shooting—in his own
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courtroom. But Czolgosz had committed no federal
offense. At the time, shooting a president was not a
federal crime unless it occurred on federal property.
Interestingly, Congress considered several hills afier
the McKinley assassination to make shooting the
president a federal crime, but the bills were never
enacted until after the assassination of President John
F, Kennedy more than 60 years later.

The only crime committed by Czolgosz was a
state penal law offense of assault or murder, Czolgosz
could only be tried in state court.

Goldman was another matter. Federal law did
provide that conspiracy to kill a federal employee was
a federal crime, Therefore, if Goldman had conspired
with Czolgosz, she could be tried in federal court in
Buffalo, with Hazel presiding.

With McKinley's life in the balance, authorities in
Buffalo grilled both Czolgosz and police in Chicago
questioned Goldman. They both denied ever having
discussed the shooting of McKinley. Czolgosz, while
acknowledging Goldman’s influence, conceded that
he had never discussed McKinley with her. And
when asked whether she approved the shooting,
Goldman said:

Certainly not. What a foolish question to ask me.
We have hearts; we are grieved (o see persons
suffer, whether they suffered from assassin’s bullets
or from starvation due to the greed of capital.”

Still, resentment against Goldman inflamed
Americans near and far.

When the president died, Hazel, still hoping to
avenge the death of his sponsor, temporarily put aside
his interest in Goldman. On Septermber 14, 1901, in
the Ansley Wilcox House, he swore in his political
ally as McKinley's successor. John Hazel’s friends now
included not only Senators, elected state officials, and
judges, but also the President of the United States.

By contrast, Goldman had hardly a friend
in America, Sitting in a police jail and reviled for
her incitement of the assassin, Goldman faced an
onslaught of investigators, including federal officials,
seeking to tie her to Czolgosz's crime. There are
no known letters or papers from Hazel regarding
Goldman's involvement in the assassination. But, in
this author’s view, Hazel was personatly and profes-




sionally hoping to tie Goldmian to the crime, espe-
cially because if the charge was federal conspiracy, the
anarchist-provacateur would be tried in his court in
Buffalo. There is ne evidence that Hazel ever opined
that Goldman was responsible for the president’s
death but it is an easy speculation to this author that
lie harbored such antagonism.

The wheels of justice quickly dispatched the
hapless assassirt. Czolgosz was tried less than three
weeks after the crime. The prosecutor was District
Attorney Thomas Penny, who had been appointed to
the job two years earlier by tlie then governor of New
York Theodore Roosevelt. Two former state senators
and retired Supreme Court Justices—Loran L, Lewis, a
Republican, and Robert C. Titus, a Democrat and for-
mer district attorney himself—represented Czolgosz.
Both would have been well known to Hazel.
Certainly, Penny and Lewis, who were Republicans
when Hazel was the Erie County “boss,” would have
been closely aligned politically with Hazel,

Representing a presidential assassin, neither
attorney mounted much of a defense in the face of
eyewilnesses and Czolgosz's confession. Insanity
was the only option, but a series of experts who
interviewed Czolgosz apined that he was sane, The
defense never presented any witnesses to the contrary.
Following a two-day trial that cost less than $5,000,
and needing no longer than 40 minutes of delibera-
tion, the jury found him guilty. Less than six weeks
later and without an appeal, he was electrocuted in
the Auburn Prison.

But on his death bed, Czolgosz absolved
Goldman of any role in the crime. He admitted that
ke had read her writings and listened to her speeches,
but she had never told him or encouraged him to
assassinate McKinley.

Faced with no evidence and Goldman's assertion
that she could not be penalized for her free speech,
state and federal authorities decided she could not
be prosecuted under any state laws or the federal
conspiracy statute. In this author’s view, John Hazel,
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sitting in the federal bench, no doubt experienced
the frustration that Rochester's Emma Gotdman's
anarchist speeches, translated by a lowly immigrant
into justification for assassination, had escaped the
law. But, while he may not have known it, he would
have his chance to exact some form of revenge eight
years later.

After the McKinley assassination, Goldman
was “spiritually dead,” in her own words.?? She went
underground, shunned the public light and avoided
speechmaking, It did not last. In 1904, she returned to
Rochester speaking to garment workers on behalf of
the Free Speech League. In 1905, she founded Mother
Earth magazine as a forum for her anarchist views.
Over the next few years, as she toured the country,
she was arrested frequently as a “suspicious person,”
for *inciting a riot” and producing “incendiary
staterments,”” She was refused forums in Washington
State, arrested in California for “conspiring against the
government,” and arrested in Oregon for violating the
Comstock laws by distributing information on birth
control. She toured the west, touting such speeches
as “Women under Anarchism” and “The Relation of
Anarchism to Trade Unionism."*

Emma Goldman’s America in the first decade of
the 20th century was unlike the nation today. While
some exiolled the virtues of thriving American capi-
talism, most barely eked out a living. Infant mortality
soared. Child Iabor was not uncommon. Mininum
wages were non-existent. Workers compensation was
part of the public debate but without government
support. Workers could be required Lo work more than
eight hours a day. Overtime pay was virtually unheard
of. Women could not vole in federal elections.

Immigrants, who floaded the country, were
exploited. Blacks were segregated. Plessy v. Ferguson—
separate but equal—was the mouthed slogan, but
the reality was a pervasive and deep-seated racism
throughout the country, Governments at all levels
and a cautious and conservative Supreme Court stood
idly by while most Americans struggled. Against this
landscape, Goldman's words suggested that anarchy
alone was the only tool to change the deplorable
status of most Americans,

As she evaded local laws, her speeches gathered
more crowds, and her following grew. In response
and as part of a broader initiative to curb the growing
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power of new immigrants, the federal government
in 1907 under President Theodore Roosevelt enacted
new immigration laws to streamline the process for
deporting illegal immigrants. Almost simultane-
ously, Goldman traveled to the anarchist Congress
in Burope. Federal officials saw an opening. The
Immigration Service was ordered to detain her from
re-entering the country until her citizenship could
be verified.

Goldman outwitted them, Aware that she might
encounter problems re-entering the country, she trav-
eled to Montreal and returned to New York by train,
escaping a challenge at the border. The Secretary of
Commerce issued an arrest warrant for her, but wary
that any arrest would only spark protests and raise
significant contributions for the anarchist movement,
withdrew the warrant in November 1907,

Meanwhile, the Congress, concerned by the
huge influx of immigrants and the status of women
matrried to non-citizens, passed the Expatriation Act
of 1907, which provided for the loss of citizenship by
American women who married aliens.

In short, by 1908, governments at all levels
were otit to get immigrants and anarchists; and
Emma Goldman, an immigrant and anarchist, was
a prime target. Federal immigration officials began
an investigation of her citizenship in mid-March
1908. As it proceeded, the government concluded that
Goldman's claim to citizenship could not be derived
from her father and rested solely on her marriages to
Kersner. An 1855 immigration act had permitted a
woman who married an American citizen to acquire
American citizenship. Government investigators went
to the records in the Monroe County Clerk's Office for
further investigation, President Roosevelt, with the
investigation of Emma Goldman obviously in mind,
said in April 1908:

“When compared with the suppression of anarchy
every other question sinks into insignificance. The
anarchist is the enemy of humanity, the enemy of
all mankind, and his is a deeper degree of crim-
inality than any other. No immigrant is allowed
to cotne to our shores if he is an anarchist; and no
paper published here or abroad should be per-
witted circulation in this country if it propagates
anarchist opinions,™




Roosevelt, in another moment, called Goldman
“a madwoman...a mental as well as a moral pervert.
J. Edgar Hoover, the soon-to-be director of the Federal
Bureau of Investigation, later claimed that Goldman's
activism made her among “the most dangerous anar-
chists in America."”

By the end of May 1908, federal investigators
had concluded that Kersner had been improperly
accorded citizenship because he was less than 21 years
old at the time it was conferred.?® If Kersner was not
a citizen, then Goldman was not a citizen either. But
removing citizenship required more than government
investigation. It needed a federal court order annulling
Kersner's citizenship,

On September 24, 1908, the government filed
the petition in the appropriate federal court: the
Western District of New York, where Judge John R.
Hazel—the same man who was in Buffalo when
McKinley was shot and had sworn-in Roosevelt—now
held Goldman's citizenship, obtained through her
marriage, in his hands.

Several unusual turns occurred in the legal
proceeding to strip Kersner of his citizenship. First,
the government could not find Kersner to serve him
with the papers to initiate the proceeding. It was
reputed that Kersner had gone underground and
moved to Chicago. To acquire jurisdiction, the federal
prosecutors published the notice of the pending claim
in the Rochester newspapers. Kersner never appeared
in the action.

Second, the prosecutors debated whether to join
Goldman in the action. Ultimately, the Attorney
General and the Secretary of Comimerce concluded
that Goldman should not be joined in the action
because it would reveal the government’s true intent:
to strip Goldman of her citizenship, Goldman became
aware of the pending action, but she never sought
to intervene,

The case went to trial, without Kersner or
Goldman, on April 8, 1909. Kersner’s father and his
former employer both testified to Kersner's age at the
time of his supposed naturalization, He was only 17
and not an adult, as the law required.

Hazel heard all the testimony and, while consid-
ering the government's application, he well knew that
the real 1arget of the government's efforts was Emma
Goldman, He knew that by stripping Kersner's citizen-

"G

ship, he left Goldman without American citizenship
and an inability, under then current law, to return to
the country if she left its shores,

After more than seven years, there is little doubt
in this author's mind that Hazel now knew he could
finally affect the life of the provocateur that changed
America. The court order removing her former hus-
band’s citizenship was filed, A New York Times article
on April 9, 1909 described Goldman as “the woman
leader of the anarchists” in America and said the
evidence presented to strip Kersner of his citizenship
because he was underage at the time of his natural-
ization was “presented principally by his own father,”
who had been subpoenaed from Rochester.?? The New
York Times lef1 no doubt who was the target of the fed-
eral court, identifying the subject, “as none other than
Emma Goldman, the woman leader of the anarchist
in this country, whose fiery teachings, it was charged
by many incited Leon Czolgosz to the assassination of
President McKinley."*

Goldman knew that her future was changed by
Hazel’s court order. She confided in a letter that she
was “worried (o death over it,”! and later wrote a
famous pamphlet “Woman without a Country” to
document her disillusionment,*

Hazel’s order did not affect Goldman for a
decade, She still toured the country, spoke, and wrote
about her beliefs in anarchy. In 1911, she published
Marriage and Love, in which she extolled love as “the
strongest and deepest element in all life” but charac.
terized marriage as a “poor little state and Church-
begotten weed."* The same year, she offered a fierce
critique of capitalism as a speaker at the inauguration
of the Ferrer School, which later became the Modermn
School in New York Gity. In 1916, she was among
the first American women to broach the subject of
birth conttol. She was arrested, convicted and offered
either jail or to pay a $100 fine. When she chose jail,
her supporters in the court room cheered. The Little
Review Magazine said Goldman was sent to jail for
“advocating that women need not keep their mouths
shut and their wombs open.”*

When World War [ began in Europe, Goldman
spoke at a gathering of almost 1800 in Rochester
against the war. She spoke elsewhere during that time
on subjects as varied as education, Russian literature,
birth control, sexuality and anarchism,
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In 1917, at the dawn of America’s involvement in
World War [, she agitated against conscription, ina
somewhat personal fashion because her nephew was
an accomplished violin prodigy who served in the
Army and was later killed in France. In Washington,
President Wilson signed the Espionage Act of 1917,
which prohibited interfering with the draft. On the
day of its enactment, federal agents arrested Goldman
for conspiring to violate the new law. Less than a
month later, she was found guilty and jailed.

She served almost two years. Then, in September
1919, she was arrested again while still in jail and sub-
ject to deportation. The Hazel order stripping Kersner
of citizenship, immigration officials had concluded,
canceled her citizenship as well.

Almost simultaneously, and despite his antago-
nism to Goldman, Hazel was given another chance to
deal with anarchists, In 1919, the government prose-
cuted an anarchist society in Buffalo for publication of
a pamphlet that advocated anarchy and communism,
In what can only be considered a surprising decision,
Hazel dismissed the case, holding that the federal law
“does not make it an offense to circulate or distribute
literature of this kind.” Whatever antagonism Hazel
bore to Goldman, his fealty to the First Amendment—
the very free speech that Goldman espoused —
had prevailed.

]. Edgar Hoover led the prosecution to deport her.
Goldman was deported 1o Russia. She later fled Russia
and, despite her misgivings about marriage, married
a Welsh miner in 1925. She only met him twice and
never lived with him. As a result of the marriage—the
institution she fled in Rochester and criticized
throughout her life—she obtained citizenship in the
British Commonwealth and ended up in Canada.

On one occasion, with the intervention of
Theodore Roosevelt's cousin, President Franklin
3. Roosevelt, she obtained a visa and returned to
Rochester under her married name—Mrs. James
Colton—and spoke to Rochester’s City Club. She told
the assembled crowd:

Please don’t feel that I have made sacrifices, that
I'm a martyr. I have followed my bent, lived my
life as I chose, and no one owes me anything. I'm
tio more respectable tha I ever was. It's you whe
have become a little more liberal 3
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The crowd gave her a standing ovation, She added
that her mission was “to make people thinkers...I
don’t want converts to my credo - I want thinkers,

1 am not an agitator; I am an educator.”*® Two local
newspapers noted her transformation after her speech:

The Rochester radical not only embraced the
terrifying cult of anarchism, but took proveking
delight in the title of “Red Emma.” Shocking
Conservatives was her specialty.

Another piece added:

Some of the radical views of the Red Emma of a
generation ago, which aroused the natives, now
appear as shocking as the daring bathing suits
of that time.?®

Another noted:

Rochester welcomed. . .the stocky gray haived
woman, Red Emma no longer scares the little boys
nor fidgety old men. She’s just a nice old lady.»

As the articles note, the America and Rochester
that greeted Emma Goldman in 1934 was changed.
Minimum wages, a ban on child labor, limits on work-
ing hours, Social Security, and recognition of unions
were all part of the public discourse. By the end of the
decade, most had become law.

Both Hazel and Goldman lived to see the
transformation. Hazel retired from the federal bench
in 1931. Goldman died in 1940 in Toronto and is
buried in Chicago, near the site of the victims of
the Haymarket Massacre. Hazel died in Buffalo in
1951 at age 90.

In an evolving nation, the clash between Buffalos
political son and Rochester’s adopted radical daughter
encapsulated the changes and turbulence that her-
alded the new American century.
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