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Where Do We Go from Here? Dispute Resolution DEI 
Initiatives Post-SFFA
By Ellen Waldman and Robyn Weinstein

In recent years dispute resolution service providers, pro-
fessional associations, and court-annexed ADR programs 
have launched initiatives to increase diversity, equity, and 
inclusion (DEI) among dispute resolution practitioners. 
These programs seek to recruit, train, and support members 
of historically underrepresented communities in the media-
tion and arbitration fields and provide them with the neces-
sary training and experience to excel. These initiatives have 
proffered various definitions for “diversity” or “historically 
underrepresented” however, most fellowship and mentorship 
programs were designed to benefit applicants who identify as 
Black, indigenous, or as a person of color (BIPOC), a mem-
ber of the LGBTQ+ community, a person with disabilities, 
or women, all of whom are underrepresented in the dispute 
resolution field.1

In June of 2023 the Supreme Court issued a landmark 
decision on two cases, Students for Fair Admissions, Inc. v. 
President & Fellows of Harvard College and Students for Fair 
Admissions, Inc. v. University of North Carolina (“the SFFA 
decision”), which held that the universities’ race-conscious 
admissions systems violated the Equal Protection clause of 
the Fourteenth Amendment. In previous affirmative action 
decisions such as Bakke (1978), Grutter (2003), and Fisher 
(2013) the Court held that obtaining the educational benefits 
that flow from a racially diverse student body was a compel-
ling governmental interest and that the use of race as a factor 
in higher-education admissions was constitutionally permis-
sible.2 However, in the SFFA decision, the Court changed 
course. Reviewing the Court’s fractured precedent, Roberts 
noted that to survive constitutional muster, race-based classi-
fication systems in the educational context must: (1) comply 
with strict scrutiny; (2) eschew racial stereotyping or avoid 
unduly harming non-minority applicants; (3) have a definite 
termination point. According to the majority, Harvard and 
UNC’s admission procedures failed all three. 

Training a critical eye on the universities’ goals for con-
sidering race in their selection process—which included: (1) 
“training future leaders in the public and private sectors”; (2) 
preparing graduates to “adapt to an increasingly pluralistic 
society”; (3) “better educating its students through diversity”; 
and (4) “producing new knowledge stemming from diverse 

outlooks,”3 Roberts determined they were unmeasurable and 
overbroad and thus “not sufficiently coherent for purposes of 
strict scrutiny.” Additionally, the Court found that the Har-
vard and UNC admissions programs failed to “articulate a 
meaningful connection between the means they employ and 
the goals they pursue.”4 The Court labeled the racial catego-
ries used by the admissions program such as “Asian” or “His-
panic” to be overbroad and imprecise and determined that 
their use led to illegitimate stereotypes. Lastly, the Court, cit-
ing Grutter, said that the admissions practices were unconsti-
tutional because they “used race as a negative” for non-minor-
ity applicants and had “no logical endpoint.”5

Although the Court did bar academic institutions from 
treating a student’s membership in a particular racial or eth-
nic group as conferring advantage in the admissions process, 
it did not prohibit universities from considering how an ap-
plicant’s life is affected by race, either through discrimina-
tion or other means.6 The Court was clear, however, that race 
alone cannot be the determinative factor, and that a student 
must be “treated based on his or her experiences as an indi-
vidual— not on the basis of race.”7

While the SFFA decisions apply only to admissions for 
academic institutions, conservative activists bent on eliminat-
ing race as a factor in the employment arena have begun to 
target Big Law DEI fellowship programs.8 This article will 
briefly discuss these legal challenges and offer considerations 
post-SFFA that may be relevant to those implementing dis-
pute resolution DEI fellowship and mentorship programs. 

Threats and Suits Against Law Firms  
In a fusillade of litigation, begun barely two months af-

ter the Supreme Court handed down its decision in SFFA, 
the American Alliance for Equal Rights (AAER), helmed by 
Edward Blum, the major force behind the plaintiffs in the 
Students for Fair Admission case, took aim at the 1L fellow-
ships offered by Perkins Coie, Morrison Foerster and Win-
ston Strawn. The suits, brought in federal district courts in 
Texas and Florida, alleged that the fellowships’ selection crite-
ria excluded straight, white men, and thus had been “racially 
discriminating against future lawyers for decades.”9 Citing 
the SSFA’s oft-repeated tag line that “eliminating racial dis-
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Currently, Winston asks for applicants to possess a record 
of excellent academic achievement and show “demonstrated 
commitment to promoting the Firm’s values of diversity, eq-
uity and inclusion within the community during college, law 
school or otherwise.”13 Additionally, the firm seeks students 
who “bring a unique perspective to the Firm based on an ap-
plicant’s experiences as an individual, including the challeng-
es overcome, skills built, or lessons learned that have shaped 
the applicant’s identity.”14 In similar fashion, Fox Rothschild 
removed any mention of race from its program description, 
explaining instead that fellowships would be awarded based 
on “academic achievement, demonstrated leadership . . . en-
trepreneurial ambition and a commitment to diversity and 
inclusion efforts in the legal community.” Hunton Andrews 
Kurth similarly modified its eligibility criteria, scrubbing 
earlier requirements that students be Black, Hispanic, Na-
tive American or a member of another racial or ethnic group, 
LGBTQ, a veteran or a person with a disability. Current re-
quirements focus on a student’s demonstrated “commitment 
to championing and advancing diversity, equity and inclu-
sion in their personal, academic and professional pursuits.” 
In Susman and Godfrey’s 2022 flyer seeking applications for 
its summer diversity program for 1L’s, the firm explicitly en-
couraged “women, racial minorities, LGBTQ students, and 
anyone from a group that is underrepresented in the legal 
profession” to apply. This year’s description on the firm web-
site states that the fellowship is open to first-year students 
who “have overcome personal or systemic hardships or dis-
advantages, including experiences of those who self-identi-
fy as members of groups underrepresented in today’s legal 
profession.”15 Adams Reese simply decided to discontinue its 
1L diversity program, which reserved two spots in the sum-
mer associate class for minority law students or those who 
came from underrepresented groups.16 

The Applicability of 42 USC § 1981 to Law Firm 
1L and 2L DEI Programs

It seems clear that 42 USC § 1981, which bars private em-
ployers from discriminating on the basis of race in their em-
ployment contracts, applies to law firm diversity fellowships. 
These fellowships incentivize first- and second-year students 
to commit to work at the offering firm by promising robust 
weekly salaries, attractive stipends, individualized mentoring 
and training, particularized exposure to choice firm clients, 
and access to networking opportunities not available to other 
summer associates generally. The goal is to induce the stu-
dent to spend their summer working at the firm, with the 
hope that if the student meets the firm’s standards, the initial 
summer relationship could be extended into longer term em-
ployment. Indeed, most of the fellowship stipend payments 
resemble signing bonuses, enriching students who agree to 
spend a second summer or accept a post-graduate position 

crimination means eliminating all of it,” AAER’s legal papers 
claim that the firms’ programs violate 42 U.S.C. § 1981, a 
Reconstruction era statue passed to help newly freed slaves 
enter historically segregated markets. In an ironically ahistor-
ic reading of 1981’s requirement that “[a]ll persons . . .  have 
the same right . . .  to make and enforce contracts . . .  to the 
full and equal benefit of all laws . . .  as is enjoyed by white 
citizens,” AAER argues that the 1866 law requires courts to 
shutter programs meant to usher people of color into jobs 
and positions of wealth and power from which they remain 
disproportionately excluded. The suits against Perkins and 
Morrisson served as the basis for a wave of letters threaten-
ing similar litigation sent to other notable firms, including 
Fox Rothschild, Susman Godfrey, Adams and Reese, and 
Hunton Andrews Kurth. 

Although law firm responses have varied, AAER’s cam-
paign has been largely successful in pressuring firms to change 
their fellowship program’s eligibility criteria and application 
procedures. In response to actual or threatened litigation, 
the singled-out firms removed references to race, ethnicity 
or membership in historically disadvantaged groups. The 
firms replaced those criteria with other requirements, includ-
ing: demonstrated commitment to DEI principles, ability to 
bring a different perspective or voice to the firm, or evidence 
of resilience and ability to overcome hardships and barriers. 

Perkins Coie modified the selection criteria for its Diver-
sity and Inclusion Fellowship Program, eliminating an ear-
lier requirement that applicants be members of minority or 
underrepresented groups, and affirming that the Fellowships 
for first- or second-year law students are open to “all stu-
dents in good standing . . . regardless of race, color, religion, 
sex, age, national origin, veteran status, sexual orientation, 
gender identity/gender expressions, disability status, or any 
other identity.”10 Morrisson and Forster’s program, originally 
available to law students who could claim membership in 
groups historically underrepresented in the legal profession, 
including students of color, students who identify as LG-
BTQ and students with disabilities, was changed to invite 
applications from all students with a “demonstrated commit-
ment to promoting diversity, inclusion and accessibility,” as 
well as “the ability to bring a diverse perspective to the firm 
as a result of . . . adaptability, cultural fluency, resilience and 
life experiences.”11 Both Perkins Coie and MoFo stipulated 
at the time that the suits against them were dropped that 
their programs would not ask or require applicants to iden-
tify their race and would not revert to using race or under-
representation in the legal profession as a criterion for future 
iterations of their programs. 

Winston Strawn erased earlier selection criteria that man-
dated students be “members of disadvantaged and/or his-
torically underrepresented groups in the legal profession.”12 



NYSBA New York Dispute Resolution Lawyer  |   2024  |  Vol. 17 |  No. 1  21

as a full-time employee. The diversity fellowship recipients 
receive stipends that range from $15,000 to $50,000 on top 
of their standard summer associate salary and are designed 
to encourage continued involvement with the firm from the 
first summer to the second summer, and on to full-time em-
ployment as an associate.17 Whether dispute resolution DEI 
programs offered by courts, professional organizations or 
private providers are similarly vulnerable to challenge under  
§ 1981 remains an open question. 

Existing DEI DR Fellowships
Three groups in the dispute resolution community are 

primarily responsible for the fellowship and mentoring op-
portunities that exist for diverse individuals seeking entry 
into the field: private dispute resolution service providers, 
professional organizations such as the American Bar Asso-
ciation and municipal and state affiliates, and court-annexed 
dispute resolution programs.

The majority of fellowships hosted by private commer-
cial dispute resolution providers are unpaid, require a com-
mitment to participate for a fixed period of time (often one 
or two years), and offer fellows access to trainings, mentor-
ship, organizational resources, shadowing opportunities, in-
vitations to conferences and other networking events, and 
sometimes access to paid opportunities. Some of the fel-
lowships cover expenses for participation in the fellowships, 
while others ask that fellows pay their own costs associated 
with participation in the program. These fellowships are of-
ten advertised as pathways to join the hosting organization’s 
roster. There is also one organization that has created a DEI 
initiative designed to encourage law students from diverse 
backgrounds to learn about dispute resolution and offers a 
stipend to cover travel costs to the event.  

Local and national bar associations such as the ABA and 
NYSBA also offer DEI dispute resolution mentorship pro-
grams that are similarly uncompensated. These programs are 
usually administered by volunteer committees nested within 
the dispute resolution section of each organization. Some of 
these mentorship programs were specifically designed to in-
crease opportunities for people from historically underrep-
resented groups while other fellowships are broader in their 
recruitment language. The benefits of these fellowships vary 
but, in addition to the mentoring and networking oppor-
tunities discussed above, some trade association fellowships 
offer waiver of section membership fees, free attendance and/
or speaking roles at conferences, and other professional op-
portunities intended to improve career outcomes. 

Professionals who oversee court-annexed ADR programs 
have also implemented initiatives to increase the number of 
individuals from historically underrepresented groups on the 
court’s roster of neutrals. These programs can offer expedited 

admission to the roster, training, co-mediation opportunities, 
mentoring, and exposure to attorneys who select neutrals for 
their cases. 

Recommendations for DEI DR Fellowship and 
Mentorship Programs Moving Forward

Even though legal distinctions can be drawn between the 
defendant academic institutions in SFFA and the private or-
ganizations implementing DEI DR initiatives, it is prudent 
for organizations implementing these programs to follow le-
gal trends and avoid selecting participants solely on the basis 
of race or other protected characteristics. Instead, programs 
may want to follow the example of law firm DEI fellowships, 
which now include considerations of an applicant’s unique 
life experience, commitment to promoting diversity and in-
clusion in either a personal or professional capacity, and/or 
ability to lend a diverse perspective to the organization. Orga-
nizations offering fellowships and similar mentorship oppor-
tunities should review selection criteria and consider updating 
language that limits the applicant pool to “historically under-
represented,” “disadvantaged,” or “minority groups.”18  

It is also important to have clear language demonstrating 
the objectives and rationale behind any existing DEI initia-
tives. In the SFFA decisions, one of the reasons that the Court 
decided in favor of the plaintiffs is that the universities failed 
to “articulate a meaningful connection between the means 
they employ and the goals they pursue.” Organizations that 
offer DEI specific fellowships should have clear language that 
states the objectives of the program and be prepared to dem-
onstrate how the admissions process relates to the goals of the 
program. Fellowship program organizers should also ensure 
that anyone involved in the selection process understands the 
objectives of the program, and the means by which selection 
is made. 

Although the challenges to the law firm fellowships were 
filed under § 1981, organizations should also anticipate poten-
tial challenges arising under Title VII of the Civil Rights Act.19 
The New York State Bar Association Task Force on Advancing 
Diversity issued a Report and Recommendation that suggests 
corporate employers offering DEI fellowships conduct a re-
view of the relevant state and federal employment discrimi-
nation laws and EEOC regulations to ensure their programs 
are in compliance.20 The report also indicates that following 
the SFFA decisions there may be an increase in requests for 
EEOC investigations of DEI practices and policies, to which 
organizations should be prepared to respond.21 Importantly, 
the NYSBA task force encourages employers to continue to 
move forward with DEI efforts, as the risks of retreating or 
backtracking on existing DEI policies are still greater than any 
risk posed by reverse discrimination lawsuits.22 
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should continue to implement programming in line with 
these values. The SFFA decision only applies to academic 
institutions, and current challenges to law firm DEI initia-
tives have not yet changed the way existing laws are applied to 
other institutions. However, those overseeing DEI fellowship 
and mentorship programs in non-academic settings should 
not limit the applicant pool to membership in a particular 
race or historically under-represented groups. Rather, DEI 
fellowship and mentorship programs should be open to all, 
but may include criteria such as an applicant’s commitment 
to the concepts of diversity and inclusion in their personal 
and professional lives, as well as the role that race may have 
played in their individual lived experience.

Unpaid fellowships are unlikely to become a major target 
for conservative advocacy groups, but the more a scholarship 
program begins to resemble a lucrative on-ramp to a valuable 
employment relationship, the more likely a program is to at-
tract the unwelcome attention of groups like the AALI. 

What appears clear is that recruitment efforts in diverse 
communities can and should continue to accelerate. Just as 
universities have been urged to form relationships with high 
schools in diverse communities and companies have been ad-
vised to increase their presence at historically black college, 
dispute resolution trade groups, organizations and providers 
must continue to deepen their ties with affinity groups at the 
university and law school levels and beyond. Additionally, the 
dispute resolution community must continue to educate us-
ers as to the availability of the next generation of more diverse 
neutrals, eager to make their mark. 

As a raft of research studies reveal, diversity can make us 
smarter,30 more innovative,31 and even more profitable.32 

That principle holds when nominating an arbitration slate, 
constructing a mediation roster, or populating a panel for the 
next dispute resolution conference. While the SFFA decision 
was not the Supreme Court precedent diversity champions 
were hoping for, it is not an impenetrable barrier to positive 
change. Efforts to diversify the ADR field should and will 
continue.

DEI fellowship program language should be explicit as 
to the nature of the contractual and/or employment rela-
tionship with fellows.23 The challenges to the law firms were 
made under § 1981, which bars racial discrimination in pri-
vate and public contracts. For the most part, dispute reso-
lution organizations that offer fellowships do not pay their 
participants; however, there are financial benefits conferred 
through dispute resolution fellowships that could be viewed 
as consideration for the purposes of a contract. Further, re-
gardless of the amount of the stipend or financial benefits 
conferred, a question of employment status can arise de-
pending on a variety of factors, including the primary pur-
pose of the fellowship, the level of supervision or autonomy 
accorded the fellow, and the degree to which the work the 
fellow completes inures to the benefit of the individual fel-
low or the organization. Regardless of whether organizations 
provide financial support or offer partial or full employment 
to the fellows, DEI fellowship programs should clearly define 
the nature of the relationship with participants and avoid us-
ing race or other protected category as the exclusive criteria 
for admission.

The suggestion to update admissions criteria should in no 
way chill efforts by dispute resolution organizations to retain 
and support individuals from underrepresented groups with-
in their organizations. The SFFA decisions do not impact the 
rights of employers to recruit and/or retain employees from 
diverse backgrounds. Thus, organizations should continue to 
actively recruit candidates from historically underrepresented 
communities for fellowship and mentorship programs. Ini-
tiatives such as the Mansfield Rule24 and the Ray Corollary 
Initiative,25 which ask participating organizations to consid-
er a percentage of candidates from underrepresented ethnic 
and racial groups prior to making hiring decisions, remain 
unaffected by the SFFA decisions. One caveat, however, is 
that organizations should look to the laws of their local juris-
dictions for any restrictions regarding training and language 
associated with diversity, equity, and inclusion initiatives. 
For example, Florida’s recently enacted “Stop WOKE Act”26 

would bar alternative dispute resolution organizations from 
any mandatory trainings that include specific concepts stem-
ming from critical race theory, including discussions that 
could make trainees feel ”guilt ” or ”anguish” for acts com-
mitted in the past by other members of the same race, color, 
sex, or national origin.”27 The law was challenged by several 
private employers and is subject to a temporary injunction 
pending a decision by the Eleventh Circuit.28 As a result, 
the law for private employers regarding discussions around 
diversity and inclusion remains unsettled.29

Conclusion
Post SFFA, dispute resolution organizations with pro-

grams designed to increase diversity, equity, and inclusion 
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