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Chaos in the Courts: A Procedural Solution to Rein in

Contested Article 81 Cases

By Elizabeth A. Adinolfi

Contested Article 81 Guardianship cases are becoming
both more frequent and more litigious, straining the resources
of the court system, petitioners, and the Alleged Incapacitated
Person (AIP)/Incapacitated Person (IP)’s estate. There is no
other type of litigation where a person, who has done nothing
that creates any legal liability, can be brought to court against
their will, have their most personal and private information
shared with multiple individuals, who often have no legal right
to such information, be forced to litigate for months on end,
and face the risk of having to pay for nearly all of the expenses
of the proceeding. Petitioners, who often have nothing to gain
by initiating an Article 81 proceeding, but do so to help a vul-
nerable friend or family member, can find themselves facing
exorbitant legal bills, as well as the ongoing demands on their
time as proceedings drag on for months and years.

A driving factor behind this increased litigiousness is the
large number of Article 81 cases that involve participants other
than those anticipated by the statute: the petitioner, the AID,
and the court evaluator.! Counsel for petitioners and AIPs are
more frequently finding themselves faced with Cross-Petitions,
sometimes from persons aligned with the AIP, sometimes from
those with interests counter to the AIP. What can be even more
disruptive are the non-parties who do not file Cross-Petitions
but appear on the day of the hearing, with or without coun-
sel, and are permitted to participate regardless of whether the
non-party has a legally protected interest in the outcome of
the proceeding. Courts refer to these participants in a variery
of ways, including “interested parties,” “interested persons,” or
“quasi-parties,” but no matter what they are called, they are
not parties and should not be permitted to participate in the
proceeding unless called by a party as a witness. These parties
often include paramours, siblings, and children, and at time
entities like landlords, nursing homes, or creditors.

Practitioners faced with these individuals who interject
themselves into Article 81 proceedings will find little instruc-
tion in Article 81 as to how they should respond. While Ar-
ticle 81 provides explicit procedures for initiating a proceed-
ing, once the petition is filed, Article 81 proceedings can feel
like the Wild West. I posit that one of the primary reasons
for Article 81 cases frequently turning into multi-party, con-
tested litigations is the tendency of the courts and practitioners
to treat Article 81 as a stand-alone statute disembodied from
the practices and procedures set forth in the New York State
Civil Practice Law and Rules (CPLR). This article will focus
on those provisions of the CPLR that provide practitioners and
the courts with the greatest ability to maintain tight control

over who is allowed to participate in the proceeding, being Ar-
ticle 4, which provides the general rules governing special pro-
ceedings, and Article 10, which sets forth the procedures non-
parties must follow if they wish to intervene in a proceeding.

Article 4: Special Proceedings

Article 4 of the CPLR governs special proceedings, includ-
ing Article 81 Guardianships. Special proceedings are created
or authorized by statute to provide, in theory, a “quick and in-
expensive way to implement a right.”? Special proceedings are
intended to be resolved in a procedure more akin to motion
practice than full-blown litigation. Article 4 accomplishes this,
in part, by significantly curtailing matters such as joinder of par-
ties and discovery by requiring leave of court.?

For Article 81 practitioners, the most important provision
is CPLR 401, which provides that the only parties to a special
proceeding are the petitioner and any adverse party the respon-
dent. More importantly, “[a]fter a proceeding is commenced,
no party shall be joined or interpleaded and no third-party prac-
tice or intervention shall be allowed, except by leave of court.”
Itis at this point where many Article 81 proceedings begin to go
off the rails, as practitioners, and sometimes the courrs, ignore
CPLR 401. This is due in large part to courts and practitioners
misinterpreting the notice provision of MHL § 81.07(g) as giv-
ing the persons entitled to notice the equivalent of party status
and the right to be heard and participate.

MHL § 81.07(g) does not confer party or “quasi-party” sta-
tus on persons entitled to notice. The court in Matter of Allen
provided a cogent analysis of the statute demonstrating that per-
sons entitled to notice are not parties to Article 81 proceedings:

MHL § 81.07 was amended effective De-
cember 13, 2004 by Laws 2004 ch.438. The
amendment removed the persons entitled to
notice of guardianship proceeding (generally
relatives, friends and persons holding a power
of attorney or health care proxy from the AIP)
from former subsection (d) and placed them
in subsection (g). Former subsection (d) was
entitled “Service,” and provided in subpara-
graph (2)(iii) that the relatives, etc. “shall be
personally served or served by mail.” This cre-
ated some confusion as to whether the persons
listed in former subsection (d) were parties to
the proceeding entitled to participate in the
hearing for the appointment of a guardian.
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New subsection (g) is entitled “Persons en-
titled to notice of the proceeding” and pro-
vides in subparagraph (2) that “Notice of the
proceeding . . . shall be mailed to . . . ” the
relatives, etc. This is clearly not the type of
personal service of process that is required to
make a person a party defendant or respon-
dent in the proceeding.” The amendment of
MHL § 81.07 effectively corrects statutorily
any prior implication that the relatives, etc.
entitled to notice of the proceeding are par-
ties entitled to participate in the hearing,
request adjournments, etc. Thus the persons
listed in amended MHL § 81.07 (g), . . ., are

not parties to the proceeding.®

As noted by the Law Revision Commission in its report
recommending the 2004 amendments to Article 81, Section
81.07 was amended due to “concerns regarding unnecessarily
disclosing intimate information regarding a person’s health and
financial status to people who would not otherwise have access
to such information and causing undue humiliation and em-
barrassment to the alleged incapacitated person.”” Withhold-
ing the petition, and the information contained therein, fur-
ther supports the Allen court’s conclusion that persons entitled
to notice are not parties. CPLR 403(b) requires that “the peti-
tion and afhdavits specified in the [order to show cause], shall
be served on any adverse party.” But persons entitled to notice
are not served with the petition and affidavits as required by
CPLR 403(b), so they are not an “adverse party” under Article
4. If they are not adverse parties, they cannot satisfy CPLR
401’s requirement for being respondents.

Furthermore, the requirement that a person be provided
with notice of the proceeding does not “provide a statutory en-
titlement to intervene in the proceeding, or to be considered an
entity [or person] that will be affected by the outcome.”® The
notice provision of 81.07 is not intended to confer party status,
rather it is to provide the individuals entitled to notice with “an
opportunity to make an informed decision regarding [their]
desired level of involvement therewith.”® Counsel for petition-
ers should be careful when drafting the Notice of Proceeding
not to refer to the person receiving notice as an “interested
party” or otherwise suggest that the receipt of notice grants said
individual the right to participate in the proceeding. A person
entitled to notice, or any other person who becomes aware of
a guardianship proceeding and wishes to participate, must still
follow the procedures for intervention set forth in the CPLR.

The Problem of Standing

Another reason Article 81 proceedings can devolve into
expensive, high conflict, multi-party litigations is the unre-
stricted nature of standing under Article 81. Due to the lack of

the usually required personal interest, standing in the ordinary
sense is not required to serve as a petitioner in a guardianship
case. “Interest, or the claim of interest, is the statutory test as to
the right to be a party to legal proceedings almost without ex-
ception. Unless a party has some personal interest in the result
he can have no standing in court. But anyone, even a stranger,
can petition for a commission to inquire as to the sanity of any
other person within the jurisdiction of the court. While this is
now provided by statute it was also the rule at common law.”1?

“From the moment of its institution, ‘the primary object of
the proceeding is not to benefit any particular individual, but
to see whether the fact of mental incapacity exists, so that the
public, through the courts, can take control.”! “The petitioner
can derive no direct benefit from it. The advantage to him, if
any, is only such as would result if any other person had first
acted in the matter.”!?

The expansive nature of standing under Article 81 invites
chaos, as courts cannot look to the traditional standing doc-
trine when faced with multiple non-parties seeking to file
cross-petitions or otherwise participate as quasi-parties/inter-
ested parties. Yet, the mere fact that everyone has standing
to bring an Article 81 proceeding does not mean that once
a petition is filed non-parties should, or must, be allowed to
participate. There is no intervention as a matter of right in spe-
cial proceedings under CPLR 401, and nothing in Article 81
confers such a right. Accordingly, Article 10 of the CPLR gives
courts the power to exclude a person entitled to notice, or any
other person with an interest in whether an AIP is placed un-
der guardianship, from participating as a party in an Article 81
proceeding.

Article 10: Parties Generally

Article 10 governs the joinder of parties, as well as who may
intervene in a proceeding as a matter of right, or with leave of
the court. CPLR 401, however, is more restrictive than Article
10, and prohibits intervention except by leave of the court.
If a non-party wishes to obtain party status to be heard and
participate in an Article 81 proceeding, they must follow the
procedures set out in CPLR 1013 and 1014. It is the failure of
practitioners to follow these procedures, and courts failing to
require compliance, that leads to the growing number of out-
of-control Article 81 proceedings.

CPLR 1013 provides: Upon timely motion, any person
may be permitted to intervene in any action when a statute
of the state confers a right to intervene in the discretion of
the court, or when the person’s claim or defense and the main
action have a common question of law or act. In exercising its
discretion, the court shall consider whether the intervention
will unduly delay the determination of the action or prejudice
the substantial rights of any party. CPLR 1014 provides: A mo-

Continued on page 14
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tion to intervene shall be accompanied by a proposed pleading
setting forth the claim or defense for which intervention is

sought.

Under Article 10, a non-party who merely files a cross-
petition, which has unfortunately become common practice,
does not gain party status and should not be permitted to par-
ticipate in the proceeding. Likewise, a non-party who makes a
motion to intervene without including a proposed cross-peti-
tion cannot be granted party status.!? It is error for the court
to even consider a motion to intervene that does not include a

proposed pleading.!

Courts in Article 81 proceedings are faced with making de-
cisions of profound importance and consequence. Given the
gravity of these decisions, it is understandable that courts want
to have as much information, and as many perspectives as pos-
sible. Yet, permitting the intervention of additional parties is
not only unnecessary; it is often counter-productive and may
interfere with the court’s ability to render a decision in a timely
manner or otherwise reach a resolution in the case.

Guardianship cases with multiple parties can often distract
the court from the purpose of the proceeding: for the court
to determine whether the AIP suffers from functional limira-
tions that place the AIP at risk of harm, and if so, whether
the appointment of a guardian is the least restrictive means of
protecting the AIP from harm.!> Article 81 proceedings are
not the place to work out sibling rivalries, conduct vendet-
tas against stepparents, or for friends and neighbors wich an
inflated sense of importance and knowledge about the AIP to
interject themselves.

When intervenors are permitted without the court closely
scrutinizing their reasons for wanting to become a party, coun-
sel for the AIP may find their ability to advocate for the AIP’s
wishes compromised and their litigation strategy disrupted by
an intervenor who claims to know what the AIP wants but is
acting in their own self-interests. Even intervenors acting in
good faith who believes they kknow what the AIP wants, or
what is in the AIP’s best interests, may not know the AIP as
well as they think.

Intervenors are undermining cases where the petitioner and
the AIP may be able to reach a settlement and avoid the need
for a contested proceeding. An AIP may be amenable to con-
senting to a guardianship to avoid the need for an adversarial
hearing and the risk of being declared an Incapacitated Person.
Likewise, a petitioner may be willing to accept a settlement
involving a more limited guardianship and/or having another
individual serve as guardian to avoid the damage to their rela-
tionship with the AIP that an adversarial hearing can cause. If
the court finds the AIP has sufficient capacity to give consent,
and the terms of the settlement provide sufficient protection
for the AIP, the proceeding can be resolved without an adver-

sarial hearing. cross-petitioners, or quasi-parties, can thwart a
settlement in service of their own interests, forcing the AIP to
be pur through an expensive and distressing adversarial hearing,

Even in cases where settlement is unlikely, every additional
participant makes scheduling and completing the hearing in a
timely manner more difficult. It can be a challenge to set the
hearing date when taking into account the availability of the
court, petitioner and petitioner’s counsel, the AIP and the AIP’s
counsel, and the court evaluator. Now imagine a case where the
AIP has three or four children, all of whom have retained coun-
sel and expect to participate in the hearing. The court must try
to set a hearing date while accommodating the schedules of a
dozen or more individuals. If a hearing needs to be continued
beyond the initial date, which becomes more likely as the num-
ber of participants increases, it can take months, even more
than a year, to complete a process the Legislature intended to
take a matter of weeks.

Courts should be hesitant to permit third parties to intervene
both to avoid delay in reaching a resolution but also because of
the financial burden this places on the AIP and the petitioner. A
cross-petitioner is entitled to put on his or her own case, which
can result in additional days of hearing. Quasi-parties may not
be entitled to put on their own case, but they can add hours or
days through conducting their own cross-examination of wit-
nesses. If a cross-petitioner or quasi-party engages in motion
practice that again drives up the costs to the AIR

The permissiveness with which courts allow cross-petition-
ers and quasi-parties to intervene can have devastating financial
impact on the AIP. MHL § 81.09(h) provides that the court
may award the court evaluator reasonable compensation from
the AIP’s assets if a petition is granted, or if a petition is denied
or dismissed, the court may order the petitioner or the AIP to
pay the court evaluator’s compensation or allocate the amount
between petitioner and the AIP as the court deems appropri-
ate. MHL § 81.10(f) provides that the court shall determine
reasonable compensation for court appointed counsel for the
AIP, and if the petition is granted, the compensation shall be
paid by the IP unless the court finds they are indigent. If the
petition is dismissed, the court can order the petitioner to pay
the counsel fees for the AIP. And the court has the discretion to
award counsel fees to a successful petitioner, payable from the
AIP’s resources.'® Few AIPs can bear such a financial burden,
leading to court appointees going uncompensated or under-
compensated, and petitioners personally bearing unexpectedly
large legal fees.

These financial ramifications are yet another reason for
courts to require any interested person who wants to participate
to comply with CPLR 1013 and become a formal cross-peti-
tioner. In the first instance, courts can prevent these financial
costs by keeping additional participants out of these proceed-
ings. If a potential cross-petitioner cannot present the court
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with a proper motion to intervene, the court need not sign
the Order to Show Cause, sparing petitioner and the AIP the
expense of preparing responsive papers. But in cases where a
court, after a proper CPLR 1013 motion is made, finds that
the intervenor is an appropriate cross-petitioner, the cross-pe-
titioner is now subject to the provisions of 81.09 and 81.10
and can be made to bear some of the financial burden resulting
from their involvement if the court denies their cross-petition.

How a Non-Party Can Participate

If the court denies a proposed cross-petitioner’s motion to
intervene, or if an interested person fails to make a motion in
the first instance, that does not foreclose their involvement in
the proceeding. All persons entitled to notice must be sent a
Notice of Proceeding which lists the contact information for
petitioner’s counsel, counsel for the AIP, if counsel is appoint-
ed, and the court evaluator. Counsel for petitioners may want
to add language to the Notice of Proceeding stating thar a per-
son entitled to notice is not a party, and in order to intervene in
the proceeding they must comply with CPLR 1013 and 1014.

An interested person’s first step, before incurring the expense
of making a motion to intervene as a cross-petitioner, should
be to contact counsel for the petitioner, if they believe the AIP
requires a guardian, or counsel for the AIP if they do not think
the AIP needs a guardian or that the AIP would accept them
as a guardian over petitioner or a court appointee. Their par-
ticipation as a witness for either party is far more likely to assist
the court than their participation as a cross-petitioner or quasi-
party without imposing extraordinary expense on the AIP.

In the Matter of J.]. is illustrative of circumstances where
intervention is unnecessary. The IP’s guardian brought an ap-
plication to have him permanently placed in a skilled nursing
care facility, to which the IP objected. The nursing home in
which the TP was residing brought a motion to intervene to
advocate in favor of permanent placement. The court denied
the motion, finding inter alia, that the nursing home was not
seeking to intervene in order to protect “any interest that is
inadequately represented by either party.” To the extent the
nursing home asserted it was acting to protect the IP’s well-
being, the court held that it is the guardian’s responsibility to
act in the IP’s best interests, which it was doing by seeking the
permanent placement. The court also found that the nursing
home was in conflict with the IP because it stood to benefit
financially if the IP was permanently placed in the facility.
Because the nursing home was seeking the same relief as the
guardian, the court held that the nursing home’s participation
was unnecessary and denied the motion to intervene.

If an interested person’s position does not align with either
the petitioner or the AIR, they should speak to the court Eval-
vator. It may be that their intervention as a cross-petitioner
would be appropriate under those circumstances, and the court

Evaluator would be in the best position to recognize whether
there are interests at stake that are not adequately represented
by either the petitioner or the AIP

Conclusion

For Article 81 to work, practitioners and the courts must
conduct the proceedings as the Legislature intended: as sum-
mary proceedings with two parties, absent compelling circum-
stances warranting the intervention of a third party. While it
is understandable that the court wants as much information
as possible before imposing guardianship on an AIP, it has be-
come counterproductive and harmful to allow unfettered inter-
vention of third parties.

Elizabeth A. Adinolfi is a partner with
Phillips Nizer LLP where she concen-
trates her practice on guardianship and
matrimonial law. She is a member of
the Executive Committee of the Elder
Law amd Special Needs Section of the
New York State Bar Association, and a
former co-chair of the section’s Guard-
ianship Commitree.
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* Served on climate smart communities task force and tree advisory committee to propose and develop environmental
programs for town-wide implementation..
= Served on budget team to draft and propose amendments to the tentative budget to benefit taxpayers.
* Drafted and negotiated amendments to the Town Board's rules of procedire which. updated and clarified the rules to
remove ambiguities.

Deputy Chief of Staff 2020 - 2021
Supported the Town Supervisor and Chief of Staff in managing day-to-day operations of the town, including oversight of
building,. public safety, town attorney, human. resources, highways, public works, IT, community services; planning, and
administrative services departments with a workforce of 400 civil servant and appointed employees. Provided long-term
strategic and orgapizational planning; advised elected officials and other executive. management-on organizational, Ieglslatwe
policy, and personnel issues,.
» Served as chairperson of the Covid-19 Business. Recovery Workgroup and oversaw implementation of policies and
‘programs designed to assist local businesses in responding to the pandemic. This included:drafting legislation to allow
outdoor dining and other outdoor activities, managing road closure program-to.allow cutdoor events and:developing and
directing business spotlight and-social media to help businesses.
* Overcame residents’ distrust of government on tree issues as.well as'opposing viewpoints and successfully negotiated with
‘environmental and civic groups to draft and adopt updated tree legislation.
» Worked with representatives from various Native Aimerican organizations:to retain a consultant to rédesign the Town seal.

TOWN OF HEMPSTEAD, Hempstead, NY _ o 2018 - 2019
‘One of three towns in.Nassau County, New York with a population of 750,000 residents.
Counsel to the Supervisor
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Chief legal counsel and senior policy advisor to Town Supervisor holding a minority position on the Town Board.
Advised Town Supervisor and executive management and negotiated with representatives on behalf of the. majority party to
advance Town Supervisor's legislative and policy agenda. Had: organizational oversight of the Office of the Town Attorney.
* Effectively negotiated with Counsel-for the Town Board to reach bipartisan consensus on numerous initiatives, including
ethics reform, revising procurement guidelines, and establishing employee whistleblower protections.
* Advised Town: Supervisor on ongoing litigation, conducted legal research; -and drafted local’ laws, ordinances, and
resolutions. :
» Served as a member of the Employee Grievance Review Board and Labor Advisory Cotnicil.
" Managed the Town'’s: internship program in collaboration with partners that included Hofstra  University and Malloy College
for eight interns.

TOWN OF NORTH HEMPSTEAD, Manhasset, NY f 2007 — 2018
Chief Deputy Town Attorney (2016 — 2018}
Advised elected officials, senior management, and other town’ employeas-on various legal issues. Managed seven attorneys
and office staff. Drafted local laws, ordinances, and Town Board resolutions. :
= ‘Handled labor and employment matters including draftlng dlscmlmary charges, posmon statements, stipulations, and
representlng management at- Iabor—management commlttee meetings.
‘= Negotiated collective bargaining. agreement with CSEA for town-wide bargaining unit of up to 350 employees.
* Investigated approximately five discrimination and harassment complaints pursuant to the Town Code and relevant laws.
= Hand_led matters before the Unemployment Insurance Appeal Board. Defended. civil claims against the Town from
pleadings through-trial.
= Prosecuted. building, zoning; rental, and other violations: of the Town Code. Seived as counsel to the Board of Zoning
Appeals.
= Drafted accusatory instruments, conferenced, and plea-bargained matters, drafted motion ‘papers and appellate briefs;
communicated with Town inspectors; investigated cases, and conducted trials.
* Drafted, negotiated, and oversaw execution of municipat contracts with various: contractors including the renewal of an
agreement for the m'unicipal golf course.
* Represented Town Supervisor in cooperation with local munu:rpalltles to successfully establish a joint losap governing
board.

Senior Deputy Town-Attorney (2014 — 2016)
Deputy Town Attorney (2009 ~ 2014)
Assistant Town Attorney (2007 — 2009}

LAW OFFICES OF HEID! 'FEY_I_.E R-MEJIAS; P_._C-., Huntington, NY 2006.—2007
Law practice specializing in lender representation and residential real estate.

Assaciate

Supervised mortgage foreclosure Iltrgatlon division. Implemented, maintained, and completed foretlosure. actioris brought
against defaulting borrowers. Drafted pleadings arid argued motions and-handled landlord tenant matters.

EDUCATION
'TOURO COLLEGE, JACOB D. FUCHSBERG LAW CENTER, Huntington, NY
Juris Doctor, cum laude, 2605 B
‘CALI Award for Academic Excellence (highest grade), Pre-Trial Litigation {Spring 2004}

STATE UNIVERSITY -OF NEW YORK AT BUFFALQ, Buffalo, NY
Bachelor of Arts in Communication, 2001
Dean’s List, Spring and Fall 2001

PROFESSIONAL AFFILIATIONS & CERTIFICATIONS
Member, New York State Bar, 2006
Nassau County Bar Association, Municipal Law Commiittee, Co-Chair {2011 — 2012}
National Institute for Trial Advocacy, Trial Skills (2010 and Deposition Skills, 2014
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New York Consolidated Laws Service > Mental Hygiene Law (Titles A — E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.01. Legislative findings and purpose

The legislature hereby finds that the needs of persons with incapacities are as diverse and complex as they
are unique to the individual. The current system of conservatorship and committee does not provide the
necessary flexibility to meet these needs. Conservatorship which traditionally compromises a person’s
rights only with respect to property frequently is insufficient to provide necessary relief. On the other hand, a
committee, with its judicial finding of incompetence and the accompanying stigma and loss of civil rights,
traditionally involves a deprivation that is often excessive and unnecessary. Moreover, certain persons
require some form of assistance in meeting their personal and property management needs but do not
require either of these drastic remedies. The legislature finds that it is desirable for and beneficial to
persons with incapacities to make available to them the least restrictive form of intervention which assists
them in meeting their needs but, at the same time, permits them to exercise the independence and self-
determination of which they are capable. The legislature declares that it is the purpose of this act to
promote the public welfare by establishing a guardianship system which is appropriate to satisfy either
personal or property management needs of an incapacitated person in a manner tailored to the individual
needs of that person, which takes in account the personal wishes, preferences and desires of the person,
and which affords the person the greatest amount of independence and self-determination and participation
in all the decisions affecting such person’s life.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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§ 81.02. Power to appoint a guardian of the person and/or property; standard
for appointment.

(a) The court may appoint a guardian for a person if the court determines:

1. that the appointment is necessary to provide for the personal needs of that person, including food,
clothing, shelter, health care, or safety and/or to manage the property and financial affairs of that
person; and

2. that the person agrees to the appointment, or that the person is incapacitated as defined in
subdivision (b) of this section. In deciding whether the appointment is necessary, the court shall
consider the report of the court evaluator, as required in paragraph five of subdivision (c) of section
81.09 of this article, and the sufficiency and reliability of available resources, as defined in subdivision
(e) of section 81.03 of this article, to provide for personal needs or property management without the
appointment of a guardian. Any guardian appointed under this article shall be granted only those
powers which are necessary to provide for personal needs and/or property management of the
incapacitated person in such a manner as appropriate to the individual and which shall constitute the
least restrictive form of intervention, as defined in subdivision (d) of section 81.03 of this article.

(b) The determination of incapacity shall be based on clear and convincing evidence and shall consist of a
determination that a person is likely to suffer harm because:

1. the person is unable to provide for personal needs and/or property management; and

2. the person cannot adequately understand and appreciate the nature and consequences of such
inability.
(c) Inreaching its determination, the court shall give primary consideration to the functional level and
functional limitations of the person. Such consideration shall include an assessment of that person’s:

1. management of the activities of daily living, as defined in subdivision (h) of section 81.03 of this
article;

2. understanding and appreciation of the nature and consequences of any inability to manage the
activities of daily living;

3. preferences, wishes, and values with regard to managing the activities of daily living; and

4. the nature and extent of the person’s property and financial affairs and his or her ability to manage
them.

It shall also include an assessment of (i) the extent of the demands placed on the person by that person’s
personal needs and by the nature and extent of that person’s property and financial affairs; (ii) any physical
illness and the prognosis of such illness; (iii) any mental disability, as that term is defined in section 1.03 of
this chapter, alcoholism or substance dependence as those terms are defined in section 19.03 of this
chapter, and the prognosis of such disability, alcoholism or substance dependence; and (iv) any
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medications with which the person is being treated and their effect on the person’s behavior, cognition and

judgment.

(d) In addition, the court shall consider all other relevant facts and circumstances regarding the person’s:
1. functional level; and

2. understanding and appreciation of the nature and consequences of his or her functional limitations.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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8 81.03. Definitions

When used in this article,

(a) “guardian” means a person who is eighteen years of age or older, a corporation, or a public
agency, including a local department of social services, appointed in accordance with terms of this
article by the supreme court, the surrogate’s court, or the county court to act on behalf of an
incapacitated person in providing for personal needs and/or for property management.

(b) “functional level” means the ability to provide for personal needs and/or the ability with respect to
property management.

(c) “functional limitations” means behavior or conditions of a person which impair the ability to provide
for personal needs and/or property management.

(d) “least restrictive form of intervention” means that the powers granted by the court to the guardian
with respect to the incapacitated person represent only those powers which are necessary to provide
for that person’s personal needs and/or property management and which are consistent with affording
that person the greatest amount of independence and self-determination in light of that person’s
understanding and appreciation of the nature and consequences of his or her functional limitations.

(e) “available resources” means resources such as, but not limited to, visiting nurses, homemakers,
home health aides, adult day care and multipurpose senior citizen centers, powers of attorney, health
care proxies, trusts, representative and protective payees, and residential care facilities.

(f) “personal needs” means needs such as, but not limited to, food, clothing, shelter, health care, and
safety.

(g) “property management” means taking actions to obtain, administer, protect, and dispose of real
and personal property, intangible property, business property, benefits, and income and to deal with
financial affairs.

(h) “activities of daily living” means activities such as, but not limited to, mobility, eating, toileting,
dressing, grooming, housekeeping, cooking, shopping, money management, banking, driving or using
public transportation, and other activities related to personal needs and to property management.

(i) “major medical or dental treatment” means a medical, surgical or diagnostic intervention or
procedure where a general anesthetic is used or which involves any significant risk or any significant
invasion of bodily integrity requiring an incision or producing substantial pain, discomfort, debilitation, or
having a significant recovery period, or which involves the administration of psychotropic medication or
electroconvulsive therapy; it does not include any routine diagnosis or treatment such as the
administration of medications other than chemotherapy for non-psychiatric conditions or nutrition or the
extraction of bodily fluids for analysis; dental care performed with a local anesthetic; and any
procedures which are provided under emergency circumstances, pursuant to section two thousand five
hundred four of the public health law.
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(i) “life sustaining treatment” means medical treatment which is sustaining life functions and without
which, according to reasonable medical judgment, the patient will die within a relatively short time
period.

(k) “facility” means a facility, hospital, or school, or an alcoholism facility in this state as such terms are
defined in section 1.03 of this chapter, a substance abuse program as such term is defined in article
nineteen of this chapter, an adult care facility as such term is defined in section two of the social
services law, or a residential health care facility or a general hospital as such terms are defined in
section two thousand eight hundred one of the public health law.

() “mental hygiene facility” means a facility, hospital, or school, or an alcoholism facility in this state as
such terms are defined in section 1.03 of this chapter.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, § 1, eff Dec 13, 2004.
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8 81.04. Jurisdiction

(a) If after a hearing or trial in accordance with the provisions of this article it is determined that relief under
this article is necessary, the supreme court, and the county courts outside the city of New York, shall have
the power to provide the relief set forth in this article:

1. for a resident of the state;
2. for a nonresident of the state present in the state;
3. for a nonresident of the state pursuant to section 81.18 of this article.

(b) Notwithstanding the provisions of subdivision (a) of this section, when it appears in any proceeding in
the surrogate’s court that a person interested in an estate is entitled to money or property as a beneficiary
of the estate, or entitled to the proceeds of any action as provided in section 5-4.1 of the estates, powers
and trusts law, or to the proceeds of a settlement of a cause of action brought on behalf of an infant for
personal injuries, and that the interested person is a resident of, is physically present, or has any property
in, the county in which the proceeding is pending and is allegedly incapacitated with respect to property
management under the provisions of this article, and the surrogate’s court is satisfied after a hearing or trial
in accordance with the provisions of this article that the interested person is incapacitated with respect to
property management, the surrogate’s court shall have the power to order relief for that person with respect
to property management in accordance with the provisions of this article.

History

Add, L 1992, ch 698, 8§ 3, eff April 1, 1993; amd, L 2004, ch 438, § 2, eff Dec 13, 2004.
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8 81.05. Venue

(a) A proceeding under this article shall be brought in the supreme court within the judicial district, or in the
county court of the county in which the person alleged to be incapacitated resides, or is physically present,
or in the surrogate’s court having jurisdiction pursuant to subdivision (b) of section 81.04 of this article. If the
person alleged to be incapacitated is being cared for as a resident in a facility, the residence of that person
shall be deemed to be in the county where the facility is located and the proceeding shall be brought in that
county, subject to application by an interested party for a change in venue to another county because of the
inconvenience of the parties or withesses or the condition of the person alleged to be incapacitated. If the
person alleged to be incapacitated is not present in the state, or the residence of such person cannot be
ascertained, the residence shall be deemed to be in the county in which all or some of such person’s
property is situated.

(b) After the appointment of a guardian, temporary guardian, special guardian, standby guardian, or
alternate standby guardians, any proceeding to modify a prior order shall be brought in the supreme court,
county court, or surrogate’s court which granted the prior order. If, at the time of the application to modify a
prior order, the incapacitated person is being cared for as a resident in a facility, the proceeding shall be
brought in the county where the facility is located, subject to application by an interested party for a change
in venue to the court which granted the prior order because of the inconvenience of the parties or witnesses
or the condition of the incapacitated person.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, § 3, eff Dec 13, 2004.

New York Consolidated Laws Service
Copyright © 2024 All rights reserved.

End of Document

Lata Gopaul


https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-17S1-6RDJ-854T-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-17S1-6RDJ-854S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:3SYG-9BD0-003Y-V081-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4DBH-H130-003Y-V0HT-00000-00&context=1530671

NY CLS Men Hyqg 8§ 81.06

**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.06. Who may commence a proceeding

(a) A proceeding under this article shall be commenced by the filing of the petition with the court by:
1. the person alleged to be incapacitated;

2. a presumptive distributee of the person alleged to be incapacitated, as that term is defined in
subdivision forty-two of section one hundred three of the surrogate’s court procedure act;

3. an executor or administrator of an estate when the alleged incapacitated person is or may be the
beneficiary of that estate;

4. atrustee of a trust when the alleged incapacitated person is or may be the grantor or a beneficiary
of that trust;

5. the person with whom the person alleged to be incapacitated resides;

6. a person otherwise concerned with the welfare of the person alleged to be incapacitated. For
purposes of this section a person otherwise concerned with the welfare of the person alleged to be
incapacitated may include a corporation, or a public agency, including the department of social services
in the county where the person alleged to be incapacitated resides regardless of whether the person
alleged to be incapacitated is a recipient of public assistance;

7. the chief executive officer, or the designee of the chief executive officer, of a facility in which the
person alleged to be incapacitated is a patient or resident.

History

Add, L 1992, ch 698, 8§ 3, eff April 1, 1993; amd, L 2004, ch 438, § 4, eff Dec 13, 2004 law,".
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§ 81.07.

Notice

(@)
(b)

(c)

Proceeding. A proceeding under this article shall be commenced upon the filing of the petition.
Order to show cause. Upon the filing of the petition, the court shall:

1. set the date on which the order to show cause is heard no more than twenty-eight days from the
date of the signing of the order to show cause. The court may for good cause shown set a date less
than twenty-eight days from the date of the signing of the order to show cause. The date of the hearing
may be adjourned only for good cause shown;

2. include in the order to show cause the name, address, and telephone number of the person
appointed as court evaluator in accordance with section 81.09 of this article;

3. require the order to show cause to be served together with a copy of the petition and any supporting
papers upon the alleged incapacitated person, the court evaluator, and counsel for the alleged
incapacitated person in the form and manner prescribed in this section; the court shall not require that
supporting papers contain medical information; and

4. require notice of the proceeding together with a copy of the order to show cause to be given to the
persons identified in paragraph one of subdivision (e) of this section and in the form and manner
prescribed in this section.

Form of the order to show cause. The order to show cause shall be written in large type, in plain

language, and in a language other than English if necessary to inform the person alleged to be
incapacitated of his or her rights, and shall include the following information:

(d)

1. date, time, and place of the hearing of the petition;

2. aclear and easily readable statement of the rights of the person alleged to be incapacitated that are
set forth in section 81.11 of this article;

3. the name, address, and telephone number of the person appointed as court evaluator pursuant to
section 81.09 of this article;

4. the name, address, and telephone number of the attorney if one has been appointed for the person
alleged to be incapacitated pursuant to section 81.10 of this article; and

5. alist of the powers which the guardian would have the authority to exercise on behalf of the person
alleged to be incapacitated if the relief sought in the petition is granted.

Legend. The order to show cause shall also include on its face the following legend in twelve point or
larger bold face double spaced type:

IMPORTANT
An application has been filed in court by who believes you may be unable to take care of your personal
needs or financial affairs. is asking that someone be appointed to make decisions for you. With this
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paper is a copy of the application to the court showing why believes you may be unable to take care of
your personal needs or financial affairs. Before the court makes the appointment of someone to make
decisions for you the court holds a hearing at which you are entitled to be present and to tell the judge if
you do not want anyone appointed. This paper tells you when the court hearing will take place. If you
do not appear in court, your rights may be seriously affected.

You have the right to demand a trial by jury. You must tell the court if you wish to have a trial by jury. If
you do not tell the court, the hearing will be conducted without a jury. The name and address, and
telephone number of the clerk of the court are:

The court has appointed a court evaluator to explain this proceeding to you and to investigate the
claims made in the application. The court may give the court evaluator permission to inspect your
medical, psychological, or psychiatric records. You have the right to tell the judge if you do not want the
court evaluator to be given that permission. The court evaluator's name, address, and telephone
number are:

You are entitled to have a lawyer of your choice represent you. If you want the court to appoint a lawyer
to help you and represent you, the court will appoint a lawyer for you. You will be required to pay that
lawyer unless you do not have the money to do so.

Service of the order to show cause.

1. The persons entitled to service of the order to show cause shall include:
(i) the person alleged to be incapacitated; and
(ii) the attorney for the person alleged to be incapacitated, if known to the petitioner; and
(iii) the court evaluator.

2. Manner of service.

(i) the order to show cause and a copy of the petition shall be personally delivered to the person
alleged to be incapacitated not less than fourteen days prior to the hearing date of the order to
show cause. However, the court may direct that the order to show cause and a copy of the petition
be served on the person alleged to be incapacitated in a manner other than personal delivery when
the petitioner demonstrates to the court’s satisfaction that the person alleged to be incapacitated
has refused to accept service.

(ii) the order to show cause and a copy of the petition shall be served upon the court evaluator and
the attorney for the alleged incapacitated person, if there is one, by facsimile, provided that a
facsimile telephone number is designated by the attorney for that purpose, or by delivering the
papers personally or by overnight delivery service to the office of the court evaluator and the
attorney for the alleged incapacitated person, if there is one, within three business days following
the appointment of the court evaluator and the appointment of the attorney or the appearance of an
attorney retained by the alleged incapacitated person.

3. The court may direct that the order to show cause be served within a time period less than the
period required in paragraph two of this subdivision for good cause shown.

(f) Form of the notice of the proceeding. The notice of the proceeding shall substantially set forth:

1. The name and address of the alleged incapacitated person to whom the guardianship proceeding
relates;

2. The name and address of the petitioner;

3. The names of all persons to be given notice of the proceeding;

4. The time when and the place where the order to show cause shall be heard;
5

. The object of the proceeding and the relief sought in the petition;
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6. The name, address and telephone number of the petitioner’s attorney.

(g) Notice of the proceeding.

History

1. Persons entitled to notice of the proceeding shall include:

(i) the following persons, other than the petitioner, who are known to the petitioner or whose
existence and address can be ascertained by the petitioner with reasonably diligent efforts: the
spouse of the person alleged to be incapacitated, if any; the parents of the person alleged to be
incapacitated, if living; the adult children of the person alleged to be incapacitated, if any; the adult
siblings of the person alleged to be incapacitated, if any; the person or persons with whom person
alleged to be incapacitated resides; and

(if) in the event no person listed in subparagraph (i) of this paragraph is given notice, then notice
shall be given to at least one and not more than three of the living relatives of the person alleged to
be incapacitated in the nearest degree of kinship who are known to the petitioner or whose
existence and address can be ascertained by the petitioner with reasonably diligent efforts; and

(iif) any person or persons designated by the alleged incapacitated person with authority pursuant
to sections 5-1501, 5-1505, and 5-1506 of the general obligations law, or sections two thousand
nine hundred five and two thousand nine hundred eighty-one of the public health law, if known to
the petitioner; and

(iv) if known to the petitioner, any person, whether or not a relative of the person alleged to be
incapacitated, or organization that has demonstrated a genuine interest in promoting the best
interests of the person alleged to be incapacitated such as by having a personal relationship with
the person, regularly visiting the person, or regularly communicating with the person; and

(v) if it is known to the petitioner that the person alleged to be incapacitated receives public
assistance or protective services under article nine-B of the social services law, the local
department of social services; and

(vi) if the person alleged to be incapacitated resides in a facility, the chief executive officer in
charge of the facility; and

(vii) if the person alleged to be incapacitated resides in a mental hygiene facility, the mental
hygiene legal service of the judicial department in which the residence is located; and

(viii) such other persons as the court may direct based on the recommendation of the court
evaluator in accordance with subparagraph (xvii) of paragraph five of subdivision (c) of section
81.09 of this article.

2. Notice of the proceeding together with a copy of the order to show cause shall be mailed to the
persons identified in paragraph one of this subdivision not less than fourteen days prior to the hearing
date in the order to show cause.

3. The court may direct that the notice of proceeding be mailed within a time period less than the
period required in paragraph two of this subdivision for good cause shown.

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 1993, ch 32, §§ 1, 2, eff April 1, 1993; L 2004, ch 438, § 5, eff

Dec 13, 2004.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.08. Petition

(a) The petition shall be verified under oath and shall include the following information:
1. the name, age, address, and telephone number of the person alleged to be incapacitated;

2. the name, address, and telephone number of the person or persons with whom the person alleged
to be incapacitated resides, if any, and the name, address and telephone number of any persons that
the petitioner intends to serve with the order to show cause and the nature of their relationship to the
alleged incapacitated person;

3. adescription of the alleged incapacitated person’s functional level including that person’s ability to
manage the activities of daily living, behavior, and understanding and appreciation of the nature and
consequences of any inability to manage the activities of daily living;

4. if powers are sought with respect to the personal needs of the alleged incapacitated person, specific
factual allegations as to the personal actions or other actual occurrences involving the person alleged
to be incapacitated which are claimed to demonstrate that the person is likely to suffer harm because
he or she cannot adequately understand and appreciate the nature and consequences of his or her
inability to provide for personal needs;

5. if powers are sought with respect to property management for the alleged incapacitated person,
specific factual allegations as to the financial transactions or other actual occurrences involving the
person alleged to be incapacitated which are claimed to demonstrate that the person is likely to suffer
harm because he or she cannot adequately understand and appreciate the nature and consequences
of his or her inability to provide for property management; if powers are sought to transfer a part of the
alleged incapacitated person’s property or assets to or for the benefit of another person, including the
petitioner or guardian, the petition shall include the information required by subdivision (b) of section
81.21 of this article;

6. the particular powers being sought and their relationship to the functional level and needs of the
person alleged to be incapacitated;

7. the duration of the powers being sought;

8. the approximate value and description of the financial resources of the person alleged to be
incapacitated and whether, to the best of the petitioner's knowledge, the person is a recipient of public
assistance;

9. the nature and amount of any claim, debt, or obligations of the person alleged to be incapacitated, to
the best of the petitioner’s knowledge;

10. the names, addresses, and telephone numbers of presumptive distributees of the person alleged
to be incapacitated as that term is defined in subdivision forty-two of section one hundred three of the
surrogate’s court procedure act unless they are unknown and cannot be reasonably ascertained;

11. the name, address, and telephone number of the petitioner;
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12. the name, address, and telephone number of the person or persons, if any, proposed as guardian
and standby guardian, the relationship of the proposed guardian or standby guardian to the person
alleged to be incapacitated, and the reasons why the proposed guardian or standby guardian is
suitable to exercise the powers necessary to assist the person alleged to be incapacitated;

13. any relief sought pursuant to section 81.23 of this article;

14. the available resources, if any, that have been considered by the petitioner and the petitioner’s
opinion as to their sufficiency and reliability;

15. any other information which in the petitioner’s opinion will assist the court evaluator in completing
the investigation and report in accordance with section 81.09 of this article.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, §§ 6, 7, eff Dec 13, 2004.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.09.

Appointment of court evaluator

(@)
(b)

()

At the time of the issuance of the order to show cause, the court shall appoint a court evaluator.

1. the court may appoint as court evaluator any person including, but not limited to, the mental hygiene
legal service in the judicial department where the person resides, a not-for-profit corporation, an
attorney-at-law, physician, psychologist, accountant, social worker, or nurse, with knowledge of
property management, personal care skills, the problems associated with disabilities, and the private
and public resources available for the type of limitations the person is alleged to have. The name of the
court evaluator shall be drawn from a list maintained by the office of court administration;

2. if the court appoints the mental hygiene legal service as the evaluator and upon investigation in
accordance with section 81.10 of this article it appears to the mental hygiene legal service that the
mental hygiene legal service represents the person alleged to be incapacitated as counsel, or that
counsel should otherwise be appointed in accordance with section 81.10 of this article for the person
alleged to be incapacitated, the mental hygiene legal service shall so report to the court. The mental
hygiene legal service shall be relieved of its appointment as court evaluator whenever the mental
hygiene legal service represents as counsel, or is assigned to represent as counsel, the person alleged
to be incapacitated.

The duties of the court evaluator shall include the following:

1. meeting, interviewing, and consulting with the person alleged to be incapacitated regarding the
proceeding.

2. determining whether the alleged incapacitated person understands English or only another
language, and explaining to the person alleged to be incapacitated, in a manner which the person can
reasonably be expected to understand, the nature and possible consequences of the proceeding, the
general powers and duties of a guardian, available resources, and the rights to which the person is
entitled, including the right to counsel.

3. determining whether the person alleged to be incapacitated wishes legal counsel of his or her own
choice to be appointed and otherwise evaluating whether legal counsel should be appointed in
accordance with section 81.10 of this article.

4. interviewing the petitioner, or, if the petitioner is a facility or government agency, a person within the
facility or agency fully familiar with the person’s condition, affairs and situation.

5. investigating and making a written report and recommendations to the court; the report and
recommendations shall include the court evaluator’'s personal observations as to the person alleged to
be incapacitated and his or her condition, affairs and situation, as well as information in response to the
following questions:

(i) does the person alleged to be incapacitated agree to the appointment of the proposed guardian
and to the powers proposed for the guardian;
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(ii) does the person wish legal counsel of his or her own choice to be appointed or is the
appointment of counsel in accordance with section 81.10 of this article otherwise appropriate;

(iif) can the person alleged to be incapacitated come to the courthouse for the hearing;

(iv) if the person alleged to be incapacitated cannot come to the courthouse, is the person
completely unable to participate in the hearing;

(v) if the person alleged to be incapacitated cannot come to the courthouse, would any meaningful
participation result from the person’s presence at the hearing;

(vi) are available resources sufficient and reliable to provide for personal needs or property
management without the appointment of a guardian;

(vii) how is the person alleged to be incapacitated functioning with respect to the activities of daily
living and what is the prognosis and reversibility of any physical and mental disabilities, alcoholism
or substance dependence? The response to this question shall be based on the evaluator's own
assessment of the person alleged to be incapacitated to the extent possible, and where necessary,
on the examination of assessments by third parties, including records of medical, psychological
and/or psychiatric examinations obtained pursuant to subdivision (d) of this section. As part of this
review, the court evaluator shall consider the diagnostic and assessment procedures used to
determine the prognosis and reversibility of any disability and the necessity, efficacy, and dose of
each prescribed medication;

(viii) what is the person’s understanding and appreciation of the nature and consequences of any
inability to manage the activities of daily living;

(ix) what is the approximate value and nature of the financial resources of the person alleged to be
incapacitated;

(x) what are the person’s preferences, wishes, and values with regard to managing the activities of
daily living;

(xi) has the person alleged to be incapacitated made any appointment or delegation pursuant to
section 5-1501, 5-1505, or 5-1506 of the general obligations law, section two thousand nine
hundred sixty-five or two thousand nine hundred eighty-one of the public health law, or a living will;

(xii) what would be the least restrictive form of intervention consistent with the person’s functional
level and the powers proposed for the guardian;

(xiii) what assistance is necessary for those who are financially dependent upon the person
alleged to be incapacitated;

(xiv) is the choice of proposed guardian appropriate, including a guardian nominated by the
allegedly incapacitated person pursuant to section 81.17 or subdivision (c) of section 81.19 of this
article; and what steps has the proposed guardian taken or does the proposed guardian intend to
take to identify and meet the current and emerging needs of the person alleged to be incapacitated
unless that information has been provided to the court by the local department of social services
when the proposed guardian is a community guardian program operating pursuant to the provisions
of title three of article nine-B of the social services law;

(xv) what potential conflicts of interest, if any, exist between or among family members and/or
other interested parties regarding the proposed guardian or the proposed relief;

(xvi) what potential conflicts of interest, if any, exist involving the person alleged to be
incapacitated, the petitioner, and the proposed guardian; and

(xvii) are there any additional persons who should be given notice and an opportunity to be heard.

In addition, the report and recommendations shall include any information required under subdivision
(e) of this section, and any additional information required by the court.
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6. interviewing or consulting with professionals having specialized knowledge in the area of the
person’s alleged incapacity including but not limited to developmental disabilities, alcohol and
substance abuse, and geriatrics.

7. retaining an independent medical expert where the court finds it is appropriate, the cost of which is
to be charged to the estate of the allegedly incapacitated person unless the person is indigent.

8. conducting any other investigations or making recommendations with respect to other subjects as
the court deems appropriate.

9. attending all court proceedings and conferences.

(d) The court evaluator may apply to the court for permission to inspect records of medical, psychological
and/or psychiatric examinations of the person alleged to be incapacitated; except as otherwise provided by
federal or state law, if the court determines that such records are likely to contain information which will
assist the court evaluator in completing his or her report to the court, the court may order the disclosure of
such records to the court evaluator, notwithstanding the physician/patient privilege, the psychologist/patient
privilege, or the social worker/client privilege as set forth in sections four thousand five hundred four, four
thousand five hundred seven, and four thousand five hundred eight of the civil practice law and rules; if the
court orders that such records be disclosed to the court evaluator, the court may, upon the court’s own
motion, at the request of the court evaluator, or upon the application of counsel for the person alleged to be
incapacitated, or the petitioner, also direct such further disclosure of such records as the court deems
proper.

(e) The court evaluator shall have the authority to take the steps necessary to preserve the property of the
person alleged to be incapacitated pending the hearing in the event the property is in danger of waste,
misappropriation, or loss; if the court evaluator exercises authority under this subdivision, the court
evaluator shall immediately advise the court of the actions taken and include in his or her report to the court
an explanation of the actions the court evaluator has taken and the reasons for such actions.

(f) When judgment grants a petition, the court may award a reasonable compensation to a court evaluator,
including the mental hygiene legal service, payable by the estate of the allegedly incapacitated person.
When a judgment denies or dismisses a petition, the court may award a reasonable allowance to a court
evaluator, including the mental hygiene legal service, payable by the petitioner or by the person alleged to
be incapacitated, or both in such proportions as the court may deem just. When the person alleged to be
incapacitated dies before the determination is made in the proceeding, the court may award a reasonable
allowance to a court evaluator, payable by the petitioner or by the estate of the decedent, or by both in such
proportions as the court may deem just.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 1993, ch 32, §§ 3, 4, eff April 1, 1993.; L 2004, ch 438, § 8, eff
Dec 13, 2004; L 2011, ch 37, § 71, eff June 1, 2011.
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8 81.10. Counsel

(&) Any person for whom relief under this article is sought shall have the right to choose and engage legal
counsel of the person’s choice. In such event, any attorney appointed pursuant to this section shall
continue his or her duties until the court has determined that retained counsel has been chosen freely and
independently by the alleged incapacitated person.

(b) If the person alleged to be incapacitated is not represented by counsel at the time of the issuance of
the order to show cause, the court evaluator shall assist the court in accordance with subdivision (c) of
section 81.09 of this article in determining whether counsel should be appointed.

(c) The court shall appoint counsel in any of the following circumstances unless the court is satisfied that
the alleged incapacitated person is represented by counsel of his or her own choosing:

1. the person alleged to be incapacitated requests counsel,
2. the person alleged to be incapacitated wishes to contest the petition;

3. the person alleged to be incapacitated does not consent to the authority requested in the petition to
move the person alleged to be incapacitated from where that person presently resides to a nursing
home or other residential facility as those terms are defined in section two thousand eight hundred one
of the public health law, or other similar facility;

4. if the petition alleges that the person is in need of major medical or dental treatment and the person
alleged to be incapacitated does not consent;

5. the petition requests the appointment of a temporary guardian pursuant to section 81.23 of this
article;

6. the court determines that a possible conflict may exist between the court evaluator’s role and the
advocacy needs of the person alleged to be incapacitated;

7. if at any time the court determines that appointment of counsel would be helpful to the resolution of
the matter.

(d) If the person refuses the assistance of counsel, the court may, nevertheless, appoint counsel if the
court is not satisfied that the person is capable of making an informed decision regarding the appointment
of counsel.

(e) The court may appoint as counsel the mental hygiene legal service in the judicial department where the
residence is located.

(f) The court shall determine the reasonable compensation for the mental hygiene legal service or any
attorney appointed pursuant to this section. The person alleged to be incapacitated shall be liable for such
compensation unless the court is satisfied that the person is indigent. If the petition is dismissed, the court
may in its discretion direct that petitioner pay such compensation for the person alleged to be incapacitated.
When the person alleged to be incapacitated dies before the determination is made in the proceeding, the
court may award reasonable compensation to the mental hygiene legal service or any attorney appointed
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pursuant to this section, payable by the petitioner or the estate of the decedent or by both in such
proportions as the court may deem just.

(g) If the court appoints counsel under this section, the court may dispense with the appointment of a court
evaluator or may vacate or suspend the appointment of a previously appointed court evaluator.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 1993, ch 32, § 5, eff April 1, 1993; L 2004, ch 438, § 9, eff Dec
13, 2004.
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§ 81.11. Hearing.

(a) A determination that the appointment of a guardian is necessary for a person alleged to be
incapacitated shall be made only after a hearing.

(b) In a proceeding brought pursuant to this article any party to the proceeding shall have the right to:
1. present evidence;
2. call witnesses, including expert witnesses;
3. cross examine witnesses, including witnesses called by the court;
4. be represented by counsel of his or her choice.

(c) The hearing must be conducted in the presence of the person alleged to be incapacitated, either at the
courthouse or where the person alleged to be incapacitated resides, so as to permit the court to obtain its
own impression of the person’s capacity. If the person alleged to be incapacitated physically cannot come
or be brought to the courthouse, the hearing must be conducted where the person alleged to be
incapacitated resides unless:

1. the person is not present in the state; or

2. all the information before the court clearly establishes that (i) the person alleged to be incapacitated
is completely unable to participate in the hearing or (i) no meaningful participation will result from the
person’s presence at the hearing.

(d) If the hearing is conducted without the presence of the person alleged to be incapacitated and the court
appoints a guardian, the order of appointment shall set forth the factual basis for conducting the hearing
without the presence of the person for whom the appointment is made.

(e) If the hearing is conducted in the presence of the person alleged to be incapacitated and the person is
not represented by counsel, the court shall explain to that person, on the record, the purpose and possible
consequences of the proceeding, the right to be represented by counsel and the fact that the court will
appoint an attorney to represent the person alleged to be incapacitated if the person wishes to be
represented by counsel, and shall inquire of the person whether he or she wishes to have an attorney
appointed. If the person refuses the assistance of counsel, the court may nevertheless appoint counsel if
the court is not satisfied that the person is capable of making an informed decision regarding the
appointment of counsel.

(f) If on or before the return date designated in the order to show cause the alleged incapacitated person or
counsel for the alleged incapacitated person raises issues of fact regarding the need for an appointment
under this article and demands a jury trial of such issues, the court shall order a trial by jury thereof. Failure
to make such a demand shall be deemed a waiver of the right to trial by jury.

History
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Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, § 10, eff Dec 13, 2004.
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Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.12. Burden and quantum of proof

(a) A determination that a person is incapacitated under the provisions of this article must be based on
clear and convincing evidence. The burden of proof shall be on the petitioner.

(b) The court may, for good cause shown, waive the rules of evidence. The report of the court evaluator
may be admitted in evidence if the court evaluator testifies and is subject to cross examination; provided,
however, that if the court determines that information contained in the report is, in the particular
circumstance of the case, not sufficiently reliable, the court shall require that the person who provided the
information testify and be subject to cross examination.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A — E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.13. Timing of hearing.

Unless the court, for good cause shown, orders otherwise, a proceeding under this article is entitled to a
preference over all other causes in the court. Unless the court, for good cause shown, orders otherwise, the
hearing or trial shall be conducted within the time set forth in subdivision (b) of section 81.07 of this article.
A decision shall be rendered within seven days after the hearing, unless for good cause shown, the court
extends the time period for rendering the decision. In the event the time period is extended, the court shall
set forth the factual basis for the extension. The commission shall be issued to the guardian within fifteen
days after the decision is rendered.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 1993, ch 32, § 6, eff April 1, 1993; L 2004, ch 438, § 11, eff Dec
13, 2004.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.14. Record of the proceedings

(&) Arecord of the proceedings shall be made in all cases.

(b) The court shall not enter an order sealing the court records in a proceeding under this article, either in
whole or in part, except upon a written finding of good cause, which shall specify the grounds thereof. In
determining whether good cause has been shown, the court shall consider the interest of the public, the
orderly and sound administration of justice, the nature of the proceedings, and the privacy of the person
alleged to be incapacitated. Where it appears necessary or desirable, the court may prescribe appropriate
notice and opportunity to be heard. Court records shall include all documents and records of any nature
filed with the clerk in connection with the proceeding. Documents obtained through disclosure and not filed
with the clerk shall remain subject to protective orders under the civil practice law and rules.

(c) The court shall not exclude a person or persons or the general public from a proceeding under this
article except upon written findings of good cause shown. In determining whether good cause has been
shown, the court shall consider the interest of the public, the orderly and sound administration of justice, the
nature of the proceedings, and the privacy of the person alleged to be incapacitated.

(d) At the time of the commencement of the hearing, the court shall inform the allegedly incapacitated
person of his or her right to request for good cause that the court records be sealed and that a person,
persons, or the general public be excluded from the hearing.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.15. Findings

(&) Where the court determines that the person agrees to the appointment and that the appointment is
necessary, the court shall make the following findings on the record:

1. the person’s agreement to the appointment;

2. the person’s functional limitations which impair the person’s ability to provide for personal needs or
property management;

3. the necessity of the appointment of a guardian as a means of providing for personal needs and/or
property management for the person;

4. the specific powers of the guardian which constitute the least restrictive form of intervention
consistent with the person’s functional limitations; and

5. the duration of the appointment.

(b) Where the petition requests the appointment of a guardian to provide for the personal needs for a
person alleged to be incapacitated and the court determines that such person is incapacitated and that the
appointment is necessary, the court shall make the following findings on the record:

1. the person’s functional limitations which impair the person’s ability to provide for personal needs;

2. the person’s lack of understanding and appreciation of the nature and consequences of his or her
functional limitations;

3. the likelihood that the person will suffer harm because of the person’s functional limitations and
inability to adequately understand and appreciate the nature and consequences of such functional
limitations;

4. the necessity of the appointment of a guardian to prevent such harm;

5. the specific powers of the guardian which constitute the least restrictive form of intervention
consistent with the findings of this subdivision;

6. the duration of the appointment; and
7. whether the incapacitated person should receive copies of the initial and annual report.

(c) Where the petition requests the appointment of a guardian for property management for the person
alleged to be incapacitated, and the court determines that the person is incapacitated and that the
appointment of a guardian is necessary, the court shall make the following findings on the record:

1. the type and amount of the property and financial resources of the person alleged to be
incapacitated;

2. the person’s functional limitations which impair the person’s ability with respect to property
management;
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3. the person’s lack of understanding and appreciation of the nature and consequences of his or her
functional limitations;

4. the likelihood that the person will suffer harm because of the person’s functional limitations and
inability to adequately understand and appreciate the nature and consequences of such functional
limitations;

5. any additional findings that are required under section 81.21 of this article;
6. the necessity of the appointment of a guardian to prevent such harm;

7. if so, the specific powers of the guardian which constitute the least restrictive form of intervention
consistent with the person’s functional limitations and the likelihood of harm because of the person’s
inability to adequately understand and appreciate the nature and consequences of such functional
limitations;

8. the duration of the appointment; and

9. whether the incapacitated person should receive copies of the initial and annual report.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, 88 12, 13, eff Dec 13, 2004.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.16. Dispositional alternatives.

(a) Dismissal of the petition.

If the person alleged to be incapacitated under this article is found not to be incapacitated, the court
shall dismiss the petition.

(b) Protective arrangements and single transactions. If the person alleged to be incapacitated is found to
be incapacitated, the court without appointing a guardian, may authorize, direct, or ratify any transaction or
series of transactions necessary to achieve any security, service, or care arrangement meeting the
foreseeable needs of the incapacitated person, or may authorize, direct, or ratify any contract, trust, or
other transaction relating to the incapacitated person’s property and financial affairs if the court determines
that the transaction is necessary as a means of providing for personal needs and/or property management
for the alleged incapacitated person. Before approving a protective arrangement or other transaction under
this subdivision, the court shall consider the interests of dependents and creditors of the incapacitated
person, and in view of the person’s functional level, whether the person needs the continuing protection of a
guardian. The court may appoint a special guardian to assist in the accomplishment of any protective
arrangement or other transaction authorized under this subdivision. The special guardian shall have the
authority conferred by the order of appointment, shall report to the court on all matters done pursuant to the
order of appointment and shall serve until discharged by order of the court. The court may approve a
reasonable compensation for the special guardian; however, if the court finds that the special guardian has
failed to discharge his or her duties satisfactorily in any respect, the court may deny or reduce the amount
of compensation or remove the special guardian.

(c) Appointing a guardian.

1. If the person alleged to be incapacitated is found to have agreed to the appointment of a guardian
and the court determines that the appointment of a guardian is necessary, the order of the court shall
be designed to accomplish the least restrictive form of intervention by appointing a guardian with
powers limited to those which the court has found necessary to assist the person in providing for
personal needs and/or property management.

2. If the person alleged to be incapacitated is found to be incapacitated and the court determines that
the appointment of a guardian is necessary, the order of the court shall be designed to accomplish the
least restrictive form of intervention by appointing a guardian with powers limited to those which the
court has found necessary to assist the incapacitated person in providing for personal needs and/or
property management.

3. The order of appointment shall identify all persons entitled to notice of all further proceedings.

4. The order of appointment shall identify the persons entitled to receive notice of the incapacitated
person’s death, the intended disposition of the remains of the decedent, funeral arrangements and final
resting place when that information is known or can be reasonably ascertained by the guardian.

5. The order of appointment may identify the person or persons entitled to notice of the incapacitated
person’s transfer to a medical facility.
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6. The order of appointment may identify the persons entitled to visit the incapacitated person, if they
so choose. However, the identification of such persons in the order shall in no way limit the persons
entitled to visit the incapacitated person.

(d) The court shall direct that a judgment be entered determining the rights of the parties.

(e) The order and judgment must be entered and served within ten days of the signing of the order. A copy
of the order and judgment shall be personally served upon and explained to the person who is the subject
of the proceedings in a manner which the person can reasonably be expected to understand by the court
evaluator, or by counsel for the person, or by the guardian.

(f) When a petition is granted, or where the court otherwise deems it appropriate, the court may award
reasonable compensation for the attorney for the petitioner, including the attorney general and the attorney
for a local department of social services.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 1993, ch 32, 8§ 7, eff April 1, 1993; L 2004, ch 438, § 14, eff Dec
13, 2004; L 2016, ch 98, § 2, effective July 21, 2016.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A — E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.17. Nomination of guardian

In the petition, or in a written instrument duly executed, acknowledged, and filed in the proceeding before
the appointment of a guardian, the person alleged to be incapacitated may nominate a guardian.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A — E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.18. Foreign guardian for a person not present in the state

Where the person alleged to be incapacitated is not present in the state and a guardian, by whatever name
designated, has been duly appointed pursuant to the laws of any other country where the person alleged to
be incapacitated resides to assist such person in property management, the court in its discretion, may
make an order appointing the foreign guardian as a guardian under this article with powers with respect to
property management within this state on the foreign guardian’s giving such security as the court deems
proper. In its discretion, the court may utilize the provisions of article eighty-three of this title.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, § 15, eff Dec 13, 2004; L 2013, ch 427, § 3, eff
April 21, 2014.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.19.

Eligibility as guardian

(@)

1. Any individual over eighteen years of age, or any parent under eighteen years of age, who is found
by the court to be suitable to exercise the powers necessary to assist the incapacitated person may be
appointed as guardian, including but not limited to a spouse, adult child, parent, or sibling.

2. A not-for-profit corporation organized to act in such capacity, a social services official, or public
agency authorized to act in such capacity which has a concern for the incapacitated person, and any
community guardian program operating pursuant to the provisions of title three of article nine-B of the
social services law which is found by the court to be suitable to perform the duties necessary to assist
the incapacitated person may be appointed as guardian, provided that a community guardian program
shall be appointed as guardian only where a special proceeding for the appointment of a guardian
under this article has been commenced by a social services official with whom such program was
contracted.

3. A corporation, except that no corporation (other than as provided in paragraph two of this
subdivision) may be authorized to exercise the powers necessary to assist the incapacitated person
with personal needs.

(b) The court shall appoint a person nominated as the guardian in accordance with the provisions of
section 81.17 of this article unless the court determines the nominee is unfit or the alleged incapacitated
person indicates that he or she no longer wishes the nominee to be appointed.

(€)

In the absence of a nomination in accordance with section 81.17 of this article, the court shall appoint a

person nominated by the person alleged to be incapacitated orally or by conduct during the hearing or trial
unless the court determines for good cause that such appointment is not appropriate.

(d) In making any appointment under this article the court shall consider:

1. any appointment or delegation made by the person alleged to be incapacitated in accordance with
the provisions of section 5-1501, 5-1601 or 5-1602 of the general obligations law and sections two
thousand nine hundred sixty-five and two thousand nine hundred eighty-one of the public health law;

2. the social relationship between the incapacitated person and the person, if any, proposed as
guardian, and the social relationship between the incapacitated person and other persons concerned
with the welfare of the incapacitated person;

3. the care and services being provided to the incapacitated person at the time of the proceeding;
4. the powers which the guardian will exercise;

5. the educational, professional and business experience relevant to the nature of the services sought
to be provided;

6. the nature of the financial resources involved;

7. the unique requirements of the incapacitated person; and
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8. any conflicts of interest between the person proposed as guardian and the incapacitated person.

(e) Unless the court finds that no other person or corporation is available or willing to act as guardian, or to
provide needed services for the incapacitated person, the following persons or corporations may not serve
as guardian:

1. one whose only interest in the person alleged to be incapacitated is that of a creditor;

2. one, other than a relative, who is a provider, or the employee of a provider, of health care, day care,
educational, or residential services to the incapacitated person, whether direct or indirect.

(f) Mental hygiene legal service may not serve as a guardian.

(9

1. In making an appointment or considering a revocation of an appointment under this article, the court
also may obtain and consider, and may authorize a court evaluator to review the same and report to
the court concerning, any of the following information regarding the guardian or proposed guardian,
and, if the incapacitated person resides or will reside with such guardian or proposed guardian, any
person eighteen years or older residing in the guardian or proposed guardian’s household:

(i) a criminal history record check of such person or persons; and in furtherance thereof, the court
shall be authorized to: (1) obtain a set of such person’s fingerprints; (2) direct that the division of
criminal justice services promptly provide to the court a criminal history record, if any, with respect
to such person or a statement that such person has no criminal record; and (3) direct the
submission of such person’s fingerprints by the division of criminal justice services to the federal
bureau of investigation for purposes of a nationwide criminal history record check pursuant to and
consistent with public law 92-544 to determine if such person has a criminal history in any state or
federal jurisdiction;

(if) reports for such person or persons from the sex offender registry established and maintained
pursuant to section one hundred sixty-eight-b of the correction law;

(iii) indicated reports for such person or persons from the statewide central register of child abuse
and maltreatment established and maintained pursuant to section four hundred twenty-two of the
social services law, upon a finding by the court, pursuant to paragraph e of subdivision four of such
section, that such information is necessary for the court to determine whether to make or continue
an appointment pursuant to this article;

(iv) reports for such person or person from the statewide computerized registry of orders of
protection established and maintained pursuant to section two hundred twenty-one-a of the
executive law; and

(v) related decisions in court proceedings initiated pursuant to article ten of the family court act and
related warrants issued under the family court act.

2. The court shall obtain and consider records and reports specified in paragraph one of this
subdivision between the time the judge executes the order to show cause and the hearing date of the
order to show cause if a guardian or guardians are proposed in the petition or, as soon as a guardian or
guardians are proposed by a party to the proceeding or nominated by the person alleged to be
incapacitated, during a proceeding under this article.

3. Upon consideration of all factors bearing on the best interests of the incapacitated person including
consideration of all relevant factors in section seven hundred fifty-three of the correction law, the
records and reports specified in paragraph one of this subdivision, and the court evaluator’s report
thereon, and after notifying counsel involved in the proceeding, or in the event of a self-represented
party notifying such party, the court may appoint, refuse to appoint or revoke the appointment of any
person as guardian pursuant to this article.

4. Where the court requests a criminal history record for a person pursuant to this section, the court
shall provide the subject of the request with a copy of his or her criminal history record, if any, a
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reasonable time before consideration of such record under this subdivision and inform such person of
his or her right to seek correction of any incorrect information contained in such record pursuant to
regulations and procedures established by the division of criminal justice services.

History

Add, L 1992, ch 698. § 3, eff April 1, 1993; amd, L 1993, ch 32, §§ 8, 9, eff April 1, 1993; L 2012, ch 475, § 2, eff
April 1, 2013.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.20. Duties of guardian

(a) Duties of guardian generally.

1. a guardian shall exercise only those powers that the guardian is authorized to exercise by court
order;

2. aguardian shall exercise the utmost care and diligence when acting on behalf of the incapacitated
person;

3. aguardian shall exhibit the utmost degree of trust, loyalty and fidelity in relation to the incapacitated
person;

4. a guardian shall file an initial and annual reports in accordance with sections 81.30 and 81.31 of this
article;

5. a guardian shall visit the incapacitated person not less than four times a year or more frequently as
specified in the court order;

6. a guardian who is given authority with respect to property management for the incapacitated person
shall:

(i) afford the incapacitated person the greatest amount of independence and self-determination
with respect to property management in light of that person’s functional level, understanding and
appreciation of his or her functional limitations, and personal wishes, preferences and desires with
regard to managing the activities of daily living;

(ii) preserve, protect, and account for such property and financial resources faithfully;

(iii) determine whether the incapacitated person has executed a will, determine the location of any
will, and the appropriate persons to be notified in the event of the death of the incapacitated person
and, in the event of the death of the incapacitated person, notify those persons;

(iv) use the property and financial resources and income available therefrom to maintain and
support the incapacitated person, and to maintain and support those persons dependent upon the
incapacitated person;

(v) at the termination of the appointment, deliver such property to the person legally entitled to it;

(vi) file with the recording officer of the county wherein the incapacitated person is possessed of
real property, an acknowledged statement to be recorded and indexed under the name of the
incapacitated person identifying the real property possessed by the incapacitated person, and the
tax map numbers of the property, and stating the date of adjudication of incapacity of the person
regarding property management, and the name, address, and telephone number of the guardian
and the guardian’s surety; and

(vii) perform all other duties required by law.
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7. a guardian who is given authority relating to the personal needs of the incapacitated person shall
afford the incapacitated person the greatest amount of independence and self-determination with
respect to personal needs in light of that person’s functional level, understanding and appreciation of
that person'’s functional limitations, and personal wishes, preferences and desires with regard to
managing the activities of daily living.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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§ 81.21. Powers of guardian; property management

(a) Consistent with the functional limitations of the incapacitated person, that person’s understanding and
appreciation of the harm that he or she is likely to suffer as the result of the inability to manage property and
financial affairs, and that person’s personal wishes, preferences, and desires with regard to managing the
activities of daily living, and the least restrictive form of intervention, the court may authorize the guardian to
exercise those powers necessary and sufficient to manage the property and financial affairs of the
incapacitated person; to provide for the maintenance and support of the incapacitated person, and those
persons depending upon the incapacitated person; to transfer a part of the incapacitated person’s assets to
or for the benefit of another person on the ground that the incapacitated person would have made the
transfer if he or she had the capacity to act.

Transfers made pursuant to this article may be in any form that the incapacitated person could have
employed if he or she had the requisite capacity, except in the form of a will or codicil.

Those powers which may be granted include, but are not limited to, the power to:
1. make gifts;

2. provide support for persons dependent upon the incapacitated person for support, whether or not
the incapacitated person is legally obligated to provide that support;

3. convey or release contingent and expectant interests in property, including marital property rights
and any right of survivorship incidental to joint tenancy or tenancy by the entirety;

4. exercise or release powers held by the incapacitated person as trustee, personal representative,
guardian for minor, guardian, or donee of a power of appointment;

5. enter into contracts;

6. create revocable or irrevocable trusts of property of the estate which may extend beyond the
incapacity or life of the incapacitated person;

7. exercise options of the incapacitated person to purchase securities or other property;

8. exercise rights to elect options and change beneficiaries under insurance and annuity policies and
to surrender the policies for their cash value;

9. exercise any right to an elective share in the estate of the incapacitated person’s deceased spouse;

10. renounce or disclaim any interest by testate or intestate succession or by inter vivos transfer
consistent with paragraph (d) of section 2-1.11 of the estates, powers and trusts law;

11. authorize access to or release of confidential records;
12. apply for government and private benefits;
13. marshall assets;

14. pay the funeral expenses of the incapacitated person;
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15. pay such bhills as may be reasonably necessary to maintain the incapacitated person;

16. invest funds of the incapacitated person as permitted by section 11-2.3 of the estates, powers and
trusts law;

17. lease the primary residence for up to three years;
18. retain an accountant;

19. pay bills after the death of the incapacitated person provided the authority existed to pay such bills
prior to death until a temporary administrator or executor is appointed; and

20. defend or maintain any judicial action or proceeding to a conclusion until an executor or
administrator is appointed.

The guardian may also be granted any power pursuant to this subdivision granted to committees and
conservators and guardians by other statutes subject to the limitations, conditions, and responsibilities of
the exercise thereof unless the granting of such power is inconsistent with the provisions of this article.

(b) If the petitioner or the guardian seeks the authority to exercise a power which involves the transfer of a
part of the incapacitated person’s assets to or for the benefit of another person, including the petitioner or
guardian, the petition shall include the following information:

1. whether any prior proceeding has at any time been commenced by any person seeking such power
with respect to the property of the incapacitated person and, if so, a description of the nature of such
application and the disposition made of such application;

2. the amount and nature of the financial obligations of the incapacitated person including funds
presently and prospectively required to provide for the incapacitated person’s own maintenance,
support, and well-being and to provide for other persons dependent upon the incapacitated person for
support, whether or not the incapacitated person is legally obligated to provide that support; a copy of
any court order or written agreement setting forth support obligations of the incapacitated person shall
be attached to the petition if available to the petitioner or guardian;

3. the property of the incapacitated person that is the subject of the present application;
4. the proposed disposition of such property and the reasons why such disposition should be made;

5. whether the incapacitated person has sufficient capacity to make the proposed disposition; if the
incapacitated person has such capacity, his or her written consent shall be attached to the petition;

6. whether the incapacitated person has previously executed a will or similar instrument and if so, the
terms of the most recently executed will together with a statement as to how the terms of the will
became known to the petitioner or guardian; for purposes of this article, the term “will” shall have the
meaning specified in section 1-2.19 of the estates, powers and trusts law and “similar instrument” shall
include a revocable or irrevocable trust:

(i) if the petitioner or guardian can, with reasonable diligence, obtain a copy, a copy of the most
recently executed will or similar instrument shall be attached to the petition; in such case, the
petition shall contain a statement as to how the copy was secured and the basis for the petitioner or
guardian’s belief that such copy is a copy of the incapacitated person’s most recently executed will
or similar instrument.

(ii) if the petitioner or guardian is unable to obtain a copy of the most recently executed will or
similar instrument, or if the petitioner or guardian is unable to determine whether the incapacitated
person has previously executed a will or similar instrument, what efforts were made by the
petitioner or guardian to ascertain such information.

(iii) if a copy of the most recently executed will or similar instrument is not otherwise available, the
court may direct an attorney or other person who has the original will or similar instrument in his or
her possession to turn a photocopy over to the court for its examination, in camera. A photocopy of
the will or similar instrument shall then be turned over by the court to the parties in such proceeding
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unless the court finds that to do so would be contrary to the best interests of the incapacitated
person;

7. a description of any significant gifts or patterns of gifts made by the incapacitated person;

8. the names, post-office addresses and relationships of the presumptive distributees of the
incapacitated person as that term is defined in subdivision forty-two of section one hundred three of the
surrogate’s court procedure act and of the beneficiaries under the most recent will or similar instrument
executed by the incapacitated person.

Notice of a petition seeking relief under this section shall be served upon:

(i) the persons entitled to notice in accordance with paragraph one of subdivision (e) of section 81.07
of this article;

(i) if known to the petitioner or guardian, the presumptive distributees of the incapacitated person as
that term is defined in subdivision forty-two of section one hundred three of the surrogate’s court
procedure act unless the court dispenses with such notice; and

(iii) if known to the petitioner or guardian, any person designated in the most recent will or similar
instrument of the incapacitated person as beneficiary whose rights or interests would be adversely
affected by the relief requested in the petition unless the court dispenses with such notice.

In determining whether to approve the application, the court shall consider:

1. whether the incapacitated person has sufficient capacity to make the proposed disposition himself or
herself, and, if so, whether he or she has consented to the proposed disposition;

2. whether the disability of the incapacitated person is likely to be of sufficiently short duration such
that he or she should make the determination with respect to the proposed disposition when no longer
disabled,;

3. whether the needs of the incapacitated person and his or her dependents or other persons
depending upon the incapacitated person for support can be met from the remainder of the assets of
the incapacitated person after the transfer is made;

4. whether the donees or beneficiaries of the proposed disposition are the natural objects of the bounty
of the incapacitated person and whether the proposed disposition is consistent with any known
testamentary plan or pattern of gifts he or she has made;

5. whether the proposed disposition will produce estate, gift, income or other tax savings which will
significantly benefit the incapacitated person or his or her dependents or other persons for whom the
incapacitated person would be concerned; and

6. such other factors as the court deems relevant.

The court may grant the application if satisfied by clear and convincing evidence of the following and

shall make a record of these findings:

1. the incapacitated person lacks the requisite mental capacity to perform the act or acts for which
approval has been sought and is not likely to regain such capacity within a reasonable period of time
or, if the incapacitated person has the requisite capacity, that he or she consents to the proposed
disposition;

2. a competent, reasonable individual in the position of the incapacitated person would be likely to
perform the act or acts under the same circumstances; and

3. the incapacitated person has not manifested an intention inconsistent with the performance of the
act or acts for which approval has been sought at some earlier time when he or she had the requisite
capacity or, if such intention was manifested, the particular person would be likely to have changed
such intention under the circumstances existing at the time of the filing of the petition.
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(f) Nothing in this article imposes any duty on the guardian to commence a special proceeding pursuant to
this article seeking to transfer a part of the assets of the incapacitated person to or for the benefit of another
person and the guardian shall not be liable or accountable to any person for having failed to commence a
special proceeding pursuant to this article seeking to transfer a part of the assets of the incapacitated
person to or for the benefit of another person.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 1993, ch 32, §8§ 10, 11, eff April 1, 1993; L 2004, ch 438, § 16,
eff Dec 13, 2004; L 2010, ch 27, § 3, eff Jan 1, 2011; L 2015, ch 243, § 1, effective September 25, 2015.
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§ 81.22.

Powers of guardian; personal needs

(@)

Consistent with the functional limitations of the incapacitated person, that person’s understanding and

appreciation of the harm that he or she is likely to suffer as the result of the inability to provide for personal
needs, and that person’s personal wishes, preferences, and desires with regard to managing the activities
of daily living, and the least restrictive form of intervention, the court may grant to the guardian powers
necessary and sufficient to provide for the personal needs of the incapacitated person. Those powers which
may be granted include, but are not limited to, the power to:

(b)

1. determine who shall provide personal care or assistance;

2. make decisions regarding social environment and other social aspects of the life of the incapacitated
person;

. determine whether the incapacitated person should travel;

. determine whether the incapacitated person should possess a license to drive;

. make decisions regarding education;

3
4
5. authorize access to or release of confidential records;
6
7. apply for government and private benefits;

8.

(i) for decisions in hospitals as defined by subdivision eighteen of section twenty-nine hundred
ninety-four-a of the public health law, act as the patient’s surrogate pursuant to and subject to article
twenty-nine-CC of the public health law, and (ii) in all other circumstances, to consent to or refuse
generally accepted routine or major medical or dental treatment, subject to the decision-making
standard in subdivision four of section twenty-nine hundred ninety-four-d of the public health law;

9. choose the place of abode; the choice of abode must be consistent with the findings under section
81.15 of this article, the existence of and availability of family, friends and social services in the
community, the care, comfort and maintenance, and where appropriate, rehabilitation of the
incapacitated person, the needs of those with whom the incapacitated person resides; placement of the
incapacitated person in a nursing home or residential care facility as those terms are defined in section
two thousand eight hundred one of the public health law, or other similar facility shall not be authorized
without the consent of the incapacitated person so long as it is reasonable under the circumstances to
maintain the incapacitated person in the community, preferably in the home of the incapacitated
person.

No guardian may:

1. consent to the voluntary formal or informal admission of the incapacitated person to a mental
hygiene facility under article nine or fifteen of this chapter or to a chemical dependence facility under
article twenty-two of this chapter;
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2. revoke any appointment or delegation made by the incapacitated person pursuant to sections 5-
1501, 5-1601 and 5-1602 of the general obligations law, sections two thousand nine hundred sixty-five
and two thousand nine hundred eighty-one of the public health law, or any living will.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 1993, ch 32, § 12, eff April 1, 1993; L 1999, ch 558, § 37, eff Oct
5, 1999 (see 1999 note below); L 2004, ch 438, § 17, eff Dec 13, 2004; L 2010, ch 8, § 25, eff June 1, 2010 (see
2010 note below).
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§ 81.23.

Provisional remedies

(@)

(b)

Temporary guardian.

1. Atthe commencement of the proceeding or at any subsequent stage of the proceeding prior to the
appointment of a guardian, the court may, upon showing of danger in the reasonably foreseeable future
to the health and well being of the alleged incapacitated person, or danger of waste, misappropriation,
or loss of the property of the alleged incapacitated person, appoint a temporary guardian for a period
not to extend beyond the date of the issuance of the commission to a guardian appointed pursuant to
this article. The powers and duties of the temporary guardian shall be specifically enumerated in the
order of appointment and are limited in the same manner as are the powers of a guardian appointed
pursuant to this article. Prior to the expiration of the term of appointment, the temporary guardian shall
report to the court all actions taken pursuant to the order [of]" appointment. The court may approve a
reasonable compensation for the temporary guardian; however, if the court finds that the temporary
guardian has failed to discharge his or her duties satisfactorily in any respect, the court may deny or
reduce the amount of compensation or remove the temporary guardian.

2. Notice of the appointment of the temporary guardian shall be given to the person alleged to be
incapacitated and to any person having custody or control over the person or property of the person
alleged to be incapacitated in such manner as the court may prescribe.

3. The authority and responsibility of a temporary guardian begins upon the issuance of the
commission of temporary guardianship.

4. The court may require the temporary guardian to file a bond in accordance with section 81.25 of this
article.

Injunction and temporary restraining order.

1. The court may, at any time prior to or after the appointment of a guardian or at the time of the
appointment of a guardian with or without security, enjoin any person, other than the incapacitated
person or the person alleged to be incapacitated from selling, assigning, or from disposing of property
or confessing judgment which may become a lien on property or receiving or arranging for another
person to receive property from the incapacitated person or the person alleged to be incapacitated or
doing or suffering to be done any act or omission endangering the health, safety or welfare of the
incapacitated person or the person alleged to be incapacitated when an application under this article
seeks such an injunction and it satisfactorily appears from the application, affidavits, and other proofs
that a person has done, has suffered to be done or omitted to do, or threatens to do or is about to do an
act that endangers the health, safety or welfare of the incapacitated person or the person alleged to be
incapacitated or has acquired or is about to acquire any property from the incapacitated person or
person alleged to be incapacitated during the time of that person’s incapacity or alleged incapacity
without adequate consideration. Such order shall be made upon an order to show cause or upon the
initiative of the court and may, upon the application for the appointment of a guardian, in the discretion

“The bracketed word has been inserted by the Publisher.
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of the court, be continued for ten days after the appointment of a guardian. Notice of any injunction
shall be given to any person enjoined, to the incapacitated person or the person alleged to be
incapacitated, and to any person having custody or control over the person or property of the
incapacitated person or the person alleged to be incapacitated in such manner as the court may
prescribe.

2. Atemporary restraining order may be granted with or without security when an application seeks an
injunction under paragraph one of this subdivision and where the court is satisfied that in the absence
of such restraining order, the property of the incapacitated person or person alleged to be incapacitated
would be dissipated to that person’s detriment or that the health, safety or welfare of the incapacitated
person or the person alleged to be incapacitated would be endangered. Notice of the temporary
restraining order shall be given to any person restrained, to the incapacitated person or the person
alleged to be incapacitated, and to any person having custody or control over the person or property of
the incapacitated person or person alleged to be incapacitated in such manner as the court may
prescribe. Such temporary restraining order shall neither be vacated nor modified except upon notice to
the petitioner and to each person required to receive notice of the petition pursuant to paragraph one of
subdivision (g) of section 81.07 of this article.

3. When the court is satisfied that the interest of the incapacitated person or person alleged to be
incapacitated would be appropriately served, the court may provide in a temporary restraining order
that such temporary restraining order shall have the effect of:

(i) arestraining notice when served in a manner and upon such persons as the court in its
discretion shall deem appropriate;

(if) conferring information subpoena power upon the attorney for the petitioner when the court in its
discretion shall deem appropriate.

4. Where such a temporary restraining order provides for a restraining notice a person having custody
or control over the person or property of the incapacitated person or the person alleged to be
incapacitated is forbidden to make or suffer any sale, assignment, transfer or interference with any
property of the incapacitated person or the person alleged to be incapacitated except pursuant to the
order of the court.

5. Where such a temporary restraining order provides the petitioner’'s attorney with information
subpoena power, service of a copy of the order together with an information subpoena shall require any
person so subpoenaed to provide petitioner’s attorney with any information concerning the financial
affairs of the incapacitated person or the person alleged to be incapacitated.

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, § 18, eff Dec 13, 2004.
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§ 81.24. Notice of pendency

The petitioner shall, prior to judgment, file a notice of pendency if real property or any interest therein is or
may be affected by the proceeding.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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§ 81.25. Filing of bond by guardian

(a) Before the guardian, or special guardian appointed under this article, or a trustee of a trust created
pursuant to this article, enters upon the execution of his or her duties, the court may require or dispense
with the filing of a bond.

(b) The court may require or dispense with the filing of a bond by the temporary guardian. If the temporary
guardian is required to file a bond, such bond must be filed within ten days after the issuance of the
temporary guardian’s commission.

(c) If the value of the estate of the person for whom a guardian, special guardian, temporary guardian, or
trustee is appointed is so great or for other sufficient reason the court deems it inexpedient to require
security in the full amount prescribed by law it may direct that all or part of the assets of the estate be
delivered subject to the further order of the court to the county treasurer, or other proper fiscal officer, the
clerk of the court or a trust company, bank or safe deposit company or otherwise restrict the authority of the
guardian or trustee. The court may thereupon fix the amount of the bond taking into consideration the value
of the remainder only of the estate. The assets so deposited shall not be withdrawn from the custody of the
depositary and no person other than the proper fiscal officer of such county or depository shall receive or
collect any principal or income or other benefits derived from such assets without order of the court.

(d) Notwithstanding any other provision of this section, any community guardian program operating
pursuant to the provisions of title three of article nine-B of the social services law, appointed as guardian
pursuant to subdivision (a) of section 81.19 of this article, may file with the clerk of the court before the
thirty-first day of January of each year, a consolidated undertaking up to the amount of one million five
hundred thousand dollars, in lieu of filing individual undertakings for each incapacitated person for whom it
serves as guardian, as required by subdivision (a) of this section. To the extent of the aggregate value of
such consolidated undertaking, the community guardian program will certify to the clerk of the court faithful
discharge of the trust imposed upon it, obey all directions of the court in regard to the trust, and make and
render a true account of all properties received by it and the application thereof and of its acts in the
administration of its trust whenever so required to do by the court. At such time as the aggregate amount of
the individual bonds, fixed by the court pursuant to subdivision (a) of this section for persons for whom the
community guardian program is appointed guardian, shall exceed the consolidated bond filed by such
program, the program shall before entering upon the execution of its duties, file with the clerk of the court
individual undertakings, in the amounts fixed by the court, that it will faithfully discharge the trust imposed
upon it.

(e) If the court requires the filing of a bond, the guardian or special or temporary guardian, or trustee,
appointed under this article shall file with the clerk of the court by which such guardian was appointed a
bond that he or she will faithfully discharge the powers granted by the court to the guardian or special or
temporary guardian, or trustee, obey all directions of the court in regard to the powers, and make and
render a true account of all properties received by him or her and the application thereof and a true report
of his or her acts in the administration of his or her powers, whenever so required to do by the court. The
amount of the bond shall be fixed by the court. If the guardian, special or temporary guardian, or trustee,
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receives after-acquired property not covered by the bond, such guardian, special or temporary guardian, or
trustee, shall immediately have such acquisition approved by the court and file a further bond.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, § 19, eff Dec 13, 2004.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A — E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.26. Designation of clerk to receive process

No commission shall issue nor shall any order which in itself constitutes a commission become effective
until an instrument executed and acknowledged by the guardian has been filed with the clerk of the court
designating the clerk and the clerk’s successor in office as a person on whom service of any process may
be made in like manner and with like effect as if it were served personally upon the guardian whenever the
guardian cannot, with due diligence, be served within the state.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.27. Commission to guardian

Within five days after the guardian has filed a designation under section 81.26 of this article, and has filed a
bond in accordance with the provisions of section 81.25 of this article unless the court has waived the filing
of the bond or unless the guardian’s appointment is pursuant to section 81.23 of this article, the clerk of the
court shall issue a commission which shall state:

1. the title of the proceeding and the name, address, and telephone number of the incapacitated
person; and

2. the name, address, and telephone number of the guardian and the specific powers of such
guardian; and

3. the date when the appointment of the guardian was ordered by the court; and

4. the date on which the appointment terminates if one has been ordered by the court.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.28. Compensation of guardian.

(a) The court shall establish, and may from time to time modify, a plan for the reasonable compensation of
the guardian or guardians. The plan for compensation of such guardian must take into account the specific
authority of the guardian or guardians to provide for the personal needs and/or property management for
the incapacitated person, and the services provided to the incapacitated person by such guardian.

(b) If the court finds that the guardian has failed to discharge his or her duties satisfactorily in any respect,
the court may deny or reduce the compensation which would otherwise be allowed.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, § 20, eff Dec 13, 2004.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.29. Effect of the appointment on the incapacitated person.

(&) An incapacitated person for whom a guardian has been appointed retains all powers and rights except
those powers and rights which the guardian is granted.

(b) Subject to subdivision (a) of this section, the appointment of a guardian shall not be conclusive
evidence that the person lacks capacity for any other purpose, including the capacity to dispose of property
by will.

(c) The title to all property of the incapacitated person shall be in such person and not in the guardian. The
property shall be subject to the possession of the guardian and to the control of the court for the purposes
of administration, sale or other disposition only to the extent directed by the court order appointing the
guardian.

(d) If the court determines that the person is incapacitated and appoints a guardian, the court may modify,
amend, or revoke any previously executed appointment, power, or delegation under section 5-1501, 5-
1505, or 5-1506 of the general obligations law or section two thousand nine hundred sixty-five of the public
health law, or section two thousand nine hundred eighty-one of the public health law notwithstanding
section two thousand nine hundred ninety-two of the public health law, or any contract, conveyance, or
disposition during lifetime or to take effect upon death, made by the incapacitated person prior to the
appointment of the guardian if the court finds that the previously executed appointment, power, delegation,
contract, conveyance, or disposition during lifetime or to take effect upon death, was made while the person
was incapacitated or if the court determines that there has been a breach of fiduciary duty by the previously
appointed agent. In such event, the court shall require that the agent account to the guardian. The court
shall not, however, invalidate or revoke a will or a codicil of an incapacitated person during the lifetime of
such person.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, § 21, eff Dec 13, 2004; L 2008, ch 176, § 1, eff
July 7, 2008; L 2010, ch 8, § 26, eff June 1, 2010 (see 2010 note below).
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.30. Initial report

(a) No later than ninety days after the issuance of the commission to the guardian, the guardian shall file
with the court that appointed the guardian a report in a form prescribed by the court stating what steps the
guardian has taken to fulfill his or her responsibilities. Proof of completion of the guardian education
requirements under section 81.39 of this article must be filed with the initial report.

(b) To the extent that the guardian has been granted powers with respect to property management, the
initial report shall contain a verified and complete inventory of the property and financial resources over
which the guardian has control, the location of any will executed by the incapacitated person, the guardian’s
plan, consistent with the court’s order of appointment, for the management of such property and financial
resources, and any need for any change in the powers authorized by the court.

(c) To the extent that the guardian has been granted powers regarding personal needs, the initial report
shall contain a report of the guardian’s personal visits with the incapacitated person, and the steps the
guardian has taken, consistent with the court’s order, to provide for the personal needs of that person, the
guardian’s plan, consistent with the court’s order of appointment, for providing for the personal needs of the
incapacitated person, a copy of any directives in accordance with sections two thousand nine hundred
sixty-five and two thousand nine hundred eighty-one of the public health law, any living will, and any other
advance directive, and any necessary change in the powers authorized by the court. The plan for providing
for the personal needs of the incapacitated person shall include the following information:

1. the medical, dental, mental health, or related services that are to be provided for the welfare of the
incapacitated person;

2. the social and personal services that are to be provided for the welfare of the incapacitated person;

3. any physical, dental, and mental health examinations necessary to determine the medical, dental,
and mental health treatment needs; and

4. the application of health and accident insurance and any other private or government benefits to
which the incapacitated person may be entitled to meet any part of the costs of medical, dental, mental
health, or related services provided to the incapacitated person.

(d) If the initial report sets forth any reasons for a change in the powers authorized by the court, the
guardian shall make an application within ten days of the filing of the report on notice to the persons entitled
to such notice in accordance with paragraph one of subdivision (d) of section 81.07 of this article for such
relief. If the initial report sets forth any reasons for a change in the powers authorized by the court and the
guardian fails to act under this subdivision, any person entitled to commence a proceeding under this article
may petition the court for a change in such powers on notice to the guardian and the persons entitled to
such notice in accordance with paragraph one of subdivision (d) of section 81.07 of this article for such
relief.

(e) The guardian shall send a copy of the initial report to the incapacitated person by mail unless the court
orders otherwise pursuant to paragraph seven of subdivision (b) and paragraph nine of subdivision (c) of
section 81.15 of this article.
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(f) The guardian shall send a copy of the initial report to the court evaluator and counsel for the
incapacitated person at the time of the guardianship proceeding unless the court orders otherwise pursuant
to paragraph seven of subdivision (b) and paragraph nine of subdivision (c) of section 81.15 of this article.

(g) The guardian shall send a copy of the initial report to the court examiner.

(h) If the incapacitated person resides in a facility, the guardian shall send a duplicate of such report to the
chief executive officer of that facility.

(i) If the incapacitated person resides in a mental hygiene facility, the guardian shall send a duplicate of
such report to the mental hygiene legal service of the judicial department in which the residence is located.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, § 22, eff Dec 13, 2004.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.31. Annual report

(a) Filing of annual report. Every guardian shall file a report annually in the month of May, or at any other
time upon motion or order of the court.

(b) The report shall be in a form prescribed by the court and shall include the following information:
1. the present address and telephone number of the guardian.

2. the present address, and telephone number of the incapacitated person; if the place of residence of
the incapacitated person is not his or her personal home, the name, address, and telephone number of
the facility or place at which the person resides and the name of the chief executive officer of the facility
or person otherwise responsible for the person’s care.

3. any major changes in the physical or mental condition of the incapacitated person and any
substantial change in medication.

4. the date that the incapacitated person was last examined or otherwise seen by a physician and the
purpose of that visit.

5. a statement by a physician, psychologist, nurse clinician, or social worker, or other person that has
evaluated or examined the incapacitated person within the three months prior to the filing of the report
regarding an evaluation of the incapacitated person’s condition and the current functional level of the
incapacitated person.

6. to the extent the guardian is charged with providing for the personal needs of the incapacitated
person:

(i) a statement of whether the current residential setting is best suited to the current needs of the
incapacitated person;

(ii) aresume of any professional medical treatment given to the ward in the preceding year;

(iii) the plan for medical, dental, and mental health treatment, and related services in the coming
year;

(iv) information concerning the social condition of the incapacitated person, including: the social
and personal services currently utilized by the incapacitated person; the social skills of the
incapacitated person; and the social needs of the incapacitated person.

7. to the extent the guardian is charged with property management, information required by the
provisions of the surrogate’s court procedure act prescribing the form of papers to be filed upon the
annual accounting of a general guardian of an infant’s property.

8. where the guardian has used or employed the services of the incapacitated person or where
moneys have been earned by or received on behalf of such incapacitated person an accounting of any
moneys earned or derived from such services.

9. aresume of any other activities performed by the guardian on behalf of the incapacitated person.
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10. facts indicating the need to terminate the appointment of the guardian, or for any alteration in the
powers of the guardian and what specific authority is requested or what specific authority of the
guardian will be affected.

11. any other information which the guardian may be required to file by the order of appointment.

(c) The guardian shall send a copy of the annual report to the incapacitated person by mail unless the
court orders otherwise pursuant to paragraph seven of subdivision (b) and paragraph nine of subdivision (c)
of section 81.15 of this article, shall send a copy of the annual report to the court examiner, and shall file a
copy of the annual report as provided herein. If the incapacitated person resides in a facility, the guardian
shall send a duplicate of such report to the chief executive officer of that facility. If the incapacitated person
resides in a mental hygiene facility, the guardian shall send a duplicate of such report to the mental hygiene
legal service of the judicial department in which the residence is located. If mental hygiene legal service
was appointed as court evaluator or as counsel for the incapacitated person at the time of the guardianship
proceeding, the guardian shall send a duplicate of such report to the mental hygiene legal service of the
judicial department where venue of the guardianship proceeding was located if so ordered by the court.

(d) The report shall be filed in the office of the clerk of the court which appointed the guardian.

(e) If the annual report sets forth any reasons for a change in the powers authorized by the court, the
guardian shall make an application within ten days of the filing of the report on notice to the persons entitled
to such notice in accordance with paragraph three of subdivision (c) of section 81.16 of this article for such
relief. If the annual report sets forth any reasons for a change in the powers authorized by the court, and
the guardian fails to act in accordance with this subdivision, any person entitled to commence a proceeding
under this article may petition the court for a change in such powers on notice to the guardian and the
persons entitled to such notice in accordance with paragraph three of subdivision (c) of section 81.16 of this
article for such relief.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, § 23, eff Dec 13, 2004.
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**Current through 2024 released Chapters 1-545**

New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.32.

Examination of initial and annual reports

(@)

(b)

Examination of reports generally.

1. Initial report. Within thirty days of the filing of the initial report, the initial report filed by a guardian
under this article shall be examined.

2. Annual examination. Within thirty days after the filing of the annual report of the preceding year, the
annual reports filed by guardians under this article shall be examined to determine the condition and
care of the incapacitated person, the finances of the incapacitated person, and the manner in which the
guardian has carried out his or her duties and exercised his or her powers.

Examiners. The presiding justice of the appellate division in each department, or a justice of the

supreme court or a special referee designated by a majority of the justices of the appellate division in each
department at the request of the presiding justice, shall examine, or cause to be examined by persons
designated by the presiding justice or the justices as examiners, all such reports.

(€)

(d)

(€)

Failure to report.

1. If a guardian fails to file his or her initial or annual report, the person authorized to examine the
report shall demand that the guardian file the report within fifteen days after the service of the demand
upon him or her. A copy of the demand shall be served upon the guardian or his or her resident agent
by certified mail.

2. Upon failure to comply with such demand, the court, may upon the motion of the court examiner,
enter an order requiring compliance with the demand and may deny or reduce the amount of the
compensation of the guardian, or remove the guardian pursuant to section 81.35 of this article absent a
showing that the guardian has acted in good faith.

Incomplete report.

1. If the person authorized to examine the report is of the opinion that a more complete or satisfactory
report should be filed, the person authorized to examine the report shall demand that the guardian file a
revised report or proof of any item in the report. A copy of the demand shall be served upon the
guardian or his or her resident agent by certified mail.

2. Upon failure to comply with such demand, the court, may upon the motion of the court examiner,
enter an order requiring compliance with the demand and may deny or reduce the amount of the
compensation of the guardian, or remove the guardian pursuant to section 81.35 of this article absent a
showing that the guardian has acted in good faith.

Duty of examiners. The person examining the report may examine the guardian and other witnesses

under oath and reduce their testimony to writing. The person examining the report, on five days notice to
the guardian, shall file a report in the form and manner prescribed by the order appointing the examiner.

(f) Expenses of examination. The expenses of the examination shall be payable out of the estate of the
incapacitated person examined if the estate amounts to five thousand dollars or more, or, if the estate
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amounts to less than this sum, by the county treasurer of the county or, within the city of New York by the
comptroller of the city of New York, out of any court funds in his or her hands.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 1993, ch 32, §§ 13-15, eff April 1, 1993.
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New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.33. Intermediate and final report

(a) A guardian may move in the court of his or her appointment for an order permitting him or her to render
an intermediate report to the date of the filing thereof in a form prescribed by the court which shall include
the same information as is required under section 81.31 of this article provided, however, that if the
incapacitated person has died the report need not include information otherwise required in paragraphs five
and six of subdivision (b) of section 81.31 of this article. The court may order the report to be filed with the
clerk of the court on or before a fixed date.

(b) When a guardian dies or is removed, suspended, discharged pursuant to the provisions of this article,
or allowed to resign, the court shall order a final report in a form prescribed by the court which shall include
the same information as is required under section 81.31 of this article provided, however, that if the
incapacitated person has died the report need not include information otherwise required in paragraphs five
and six of subdivision (b) of section 81.31 of this article. When such a report has been made in the course
of a proceeding to remove a guardian, the court may dispense with a further report.

(c) Notice of the filing of a report under this section shall be served upon the persons entitled to notice
pursuant to paragraph three of subdivision (c) of section 81.16 of this article. If the incapacitated person is
deceased, notice shall also be served upon his or her executor or administrator, if any.

(d) The court may appoint counsel for the incapacitated person, if living, for the protection of such person’s
rights and interests with regard to such report. The court may appoint a referee to hear the matter and
report to the court.

(e) Upon the motion for a confirmation of the report of the referee, or if the report is made before the court,
upon the court’s determination, the report shall be judicially approved and filed. The compensation of the
referee and of counsel shall be fixed by the court and shall be payable out of the estate of the incapacitated
person unless it is determined that the incapacitated person is indigent.

(f) If the incapacitated person resides in a facility, a copy of a report under this section shall be served
upon the chief executive officer in charge of that facility and upon the mental hygiene legal service of the
judicial department in which the residence is located.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, § 24, eff Dec 13, 2004.
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New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.34. Decree on filing instruments approving accounts

(a) The guardian or the personal representative of the guardian may present to the court a petition showing
the names and addresses of all persons entitled to receive notice pursuant to paragraph three of
subdivision (c) of section 81.16 of this article and the personal representative of the estate showing that, to
the extent the guardian is responsible for the property of the incapacitated person, all taxes have been paid
or that no taxes are due and that the petitioner has fully reported and has made full disclosure in writing of
all the guardian’s actions affecting the property of the incapacitated person to all persons interested and
seeking a decree releasing and discharging the petitioner. Upon the death of the incapacitated person, the
guardian is authorized to pay the funeral expenses of the incapacitated person and, in the absence of a
duly appointed personal representative of the estate, pay estimated estate and income tax charges, as well
as other charges of emergent nature.

(b) The petitioner shall also show that the incapacitated person has died or that the guardian has died, or
has been removed, suspended, or discharged pursuant to the provisions of this article, or allowed to resign.

(c) The petitioner shall also file with the petition acknowledged instruments executed by all persons
interested or in the case of an infant, or incapacitated person whose claim has been paid, by the guardian,
or guardian receiving payment, approving the report of the petitioner and releasing and discharging the
petitioner.

(d) The court may thereupon make a decree releasing and discharging the petitioner and the sureties on
his or her bond, if any, from any further liability to the persons interested.

History

Add, L 1992, ch 698, 8§ 3, eff April 1, 1993; amd, L 2008, ch 175, § 1, eff Jan 3, 2009 (see 2008 note below).
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Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.35. Removal of guardian

Upon motion, the court appointing a guardian may remove such guardian when the guardian fails to comply
with an order, is guilty of misconduct, or for any other cause which to the court shall appear just. Notice of
motion shall be served on the guardian and persons entitled to receive notice pursuant to paragraph three
of subdivision (c) of section 81.16 of this article. The motion may be made by the person examining initial
and annual reports pursuant to section 81.32 of this article, or by any person entitled to commence a
proceeding under this article, including the incapacitated person. The court may fix the compensation of
any attorney or person prosecuting the motion. It may compel the guardian to pay personally the costs of
the motion if granted.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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§ 81.36. Discharge or modification of powers of guardian.

(a) The court appointing the guardian shall discharge such guardian, or modify the powers of the guardian
where appropriate, if it appears to the satisfaction of the court that:

1. the incapacitated person has become able to exercise some or all of the powers necessary to
provide for personal needs or property management which the guardian is authorized to exercise;

2. the incapacitated person has become unable to exercise powers necessary to provide for personal
needs or property management which the guardian is not authorized to exercise;

3. the incapacitated person has died; or

4. for some other reason, the appointment of the guardian is no longer necessary for the incapacitated
person, or the powers of the guardian should be modified based upon changes in the circumstances of
the incapacitated person.

(b) The application for relief under this section may be made by the guardian, the incapacitated person, or
any person entitled to commence a proceeding under this article.

(c) There shall be a hearing on notice to the persons entitled to notice pursuant to paragraph three of
subdivision (c) of section 81.16 of this article. The court may for good cause shown dispense with the
hearing provided that an order of modification increasing the powers of the guardian shall set forth the
factual basis for dispensing with the hearing. If the incapacitated person or his or her counsel raises an
issue of fact as to the ability of the incapacitated person to provide for his or her personal needs or property
management and demands a jury trial of such issue, the court shall order a trial by jury thereof.

(d) To the extent that relief sought under this section would terminate the guardianship or restore certain
powers to the incapacitated person, the burden of proof shall be on the person objecting to such relief. To
the extent that relief sought under this section would further limit the powers of the incapacitated person,
the burden shall be on the person seeking such relief.

(e) If the guardian is discharged because the incapacitated person becomes fully able to care for his or her
property, the court shall order that there be restored to such person the property remaining in the hands of
the guardian. If the incapacitated person dies, the guardian shall provide for such person’s burial or other
disposition the cost of which shall be borne by the estate of the incapacitated person.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993; amd, L 2004, ch 438, 8§88 25, 26, eff Dec 13, 2004.
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New York Consolidated Laws Service > Mental Hygiene Law (Titles A— E) > Title E General
Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.37. Resignation or suspension of powers of guardian

(a) The court appointing a guardian may allow the guardian to resign or may suspend the powers of the
guardian.

(b) Where a guardian is engaged in war service as defined in section seven hundred seventeen of the
surrogate’s court procedure act, the court, upon motion by the guardian or any other person and upon such
notice as the court may direct, may suspend the powers of the guardian until further order of the court. If
the suspension will leave no other person acting as guardian, the motion shall seek the appointment of a
successor. When the suspended guardian becomes able to serve, he or she may be reinstated by the court
upon motion and such notice as the court may direct. If the suspended guardian is reinstated, the court
shall thereupon discharge his or her successor, who may be required to account, and make any other order
as justice requires.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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§ 81.38. Vacancy in office

(a) Interim guardian. A vacancy created by the death, removal, discharge, resignation, or suspension of a
guardian shall be filled by the court. Upon the application of any person entitled to commence a proceeding
under this article, the court shall appoint an interim guardian who shall serve for a period of ninety days or
until a final accounting is filed and a successor guardian is appointed by the court. The powers and duties
of the interim guardian shall be specifically enumerated in the order of appointment. The court may require
service of the order to show cause seeking the appointment of an interim guardian on any persons it deems
appropriate.

(b) Standby guardian. At the time of the appointment of the guardian, the court may in its discretion appoint
a standby guardian to act in the event that the guardian shall resign, die, be removed, discharged,
suspended, or become incapacitated. The court may also appoint an alternate and/or successive alternates
to the standby guardian, to act if the standby guardian shall resign, die, be removed, discharged,
suspended, or become incapacitated. Such standby guardian, or the alternate in the event of the standby
guardian’s resignation, death, removal, discharge, suspension or adjudication of incapacity, shall without
further proceedings be empowered to immediately assume the duties of office immediately upon
resignation, death, removal, discharge, suspension or adjudication of incapacity, of the guardian or the
standby guardian as set forth in the order of appointment, subject only to the confirmation of appointment
by the court sixty days following the assumption of the duties of the office. Before confirming the
appointment of a standby guardian, the court may conduct a hearing in accordance with the provisions set
forth in section 81.11 of this article upon petition of any person entitled to commence a proceeding under
this article.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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§ 81.39. Guardian education requirements

(a) Each incapacitated person is entitled to a guardian whom the court finds to be sufficiently capable of
performing the duties and exercising the powers of a guardian necessary to protect the incapacitated
person.

(b) Each person appointed by the court to be a guardian must complete a training program approved by
the chief administrator which covers:

1. the legal duties and responsibilities of the guardian;
2. the rights of the incapacitated person;
3. the available resources to aid the incapacitated person;

4. an orientation to medical terminology, particularly that related to the diagnostic and assessment
procedures used to characterize the extent and reversibility of any impairment;

5. the preparation of annual reports, including financial accounting for the property and financial
resources of the incapacitated person.

(c) The court may, in its discretion, waive some or all of the requirements of this section or impose
additional requirements. In doing so, the court shall consider the experience and education of the guardian
with respect to the training requirements of this section, the duties and powers assigned to the guardian,
and the needs of the incapacitated person.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
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§ 81.40. Court evaluator education requirements

(a) Each incapacitated person is entitled to a court evaluator whom the court finds to be sufficiently
capable of performing the duties of a court evaluator necessary to ensure that all the relevant information
regarding a petition for the appointment of a guardian comes before the court and to assist the court in
reaching a decision regarding the appointment of a guardian.

(b) Each person appointed by the court to be an evaluator must complete a training program approved by
the chief administrator which covers:

1. the legal duties and responsibilities of the court evaluator;

2. the rights of the incapacitated person with emphasis on the due process rights to aid the court
evaluator in determining his or her recommendation regarding the appointment of counsel and the
conduct of the hearing;

3. the available resources to aid the incapacitated person;

4. an orientation to medical terminology, particularly that related to the diagnostic and assessment
procedures used to characterize the extent and reversibility of any impairment;

5. entitlements;
6. psychological and social concerns relating to the disabled and frail older adults.

(c) The court may, in its discretion, waive some or all of the requirements of this section or impose
additional requirements. In doing so, the court shall consider the experience and education of the court
evaluator with respect to the training requirements of this section.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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Provisions (Arts. 29 — 91) > Article 81 Proceedings for Appointment of a Guardian for Personal
Needs or Property Management (88 81.01 — 81.44)

§ 81.41. Court examiner education requirements

(a) Each incapacitated person is entitled to a thorough examination of all reports required to be filed by the
guardian.

(b) Each person appointed pursuant to section 81.32 of this article must complete a training program
approved by the chief administrator which covers the legal duties and responsibilities of the examiner and
of guardians.

(c) The court may, in its discretion, waive some or all of the requirements of this section or impose
additional requirements. In so doing, the court shall consider the experience and education of the court
examiner with respect to the training requirements of this section.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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§ 81.42. Compliance

(&) A motion to dismiss based on the alleged failure to comply with any of the provisions of this article,
other than subparagraph (i) of paragraph one of subdivision (d) of section 81.07 of this article, must be
determined without regard to technical mistakes, deficiencies, and omissions that do not result in actual
prejudice that affects the integrity of the proceeding.

(b) A judgment or order made pursuant to this article, unless reversed on appeal, releases the guardian
and the sureties from all claims of the incapacitated person and/or any person affected thereby based on
any act or omission directly authorized, approved or confirmed in the judgment or order. This section does
not apply where the judgment or order is obtained by fraud or conspiracy or by misrepresentation contained
in the notice, petition, account, or in the judgment or order as to any material fact. For purposes of this
subdivision, misrepresentation of a material fact includes but is not limited to the omission of a material fact.

History

Add, L 1992, ch 698, § 3, eff April 1, 1993.
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§ 81.43. Proceedings to discover property withheld

(a) To the extent that it is consistent with the authority otherwise granted by the court a guardian may
commence a proceeding in the court which appointed the guardian to discover property withheld. The
petition shall contain knowledge, or information and belief of any facts tending to show that any interest in
real property or money or other personal property, or the proceeds or value thereof, which should be
delivered and paid to the guardian, is in the possession, under the control, or within the knowledge or
information of respondent who withholds the same from the guardian, whether such possession or control
was obtained before or after the appointment of the guardian, or that the respondent refuses to disclose
knowledge or information which such person may have concerning the same or which will aid the guardian
in making discovery of such property. The petition shall request that respondent be ordered to attend an
inquiry and be examined accordingly and deliver property of the incapacitated person if it is within his or her
control. The petition may be accompanied by an affidavit or other written evidence, tending to support the
allegations thereof. If the court is satisfied on the papers so presented that there are reasonable grounds
for the inquiry, it must make an order accordingly, which may be returnable forthwith, or at a future time
fixed by the court, and may be served at any time before the hearing. If it shall appear from the petition or
from the answer interposed thereto, or in the course of the inquiry made pursuant to the order that a person
other than the respondent in the proceeding claims an interest in the property or the proceeds or the value
thereof, the court may by the original order or by supplemental order, direct such additional party to attend
and be examined in the proceeding in respect of his or her adverse claim, and deliver the property if in his
or her control or the proceeds or value thereof. Service of such an order must be made by delivery of a
certified copy thereof to the person or persons named therein and the payment or tender, to each of the
sum required by law to be paid or tendered to a witness who is subpoenaed to attend a trial in such court.

(b) If the person directed to appear submits an answer denying any knowledge concerning or the
possession of any property which belongs to the incapacitated person or should be delivered to the
guardian, or shall make default in answer, he or she shall be sworn to answer truly all questions put to him
or her regarding the inquiry requested in the petition. Any claim of title to or right to the possession of any
property of the incapacitated person must be made by verified answer in writing. If such answer is
interposed, the issues raised thereby shall be tried according to the usual practice of the court as a litigated
issue but the interposition of such answer shall not limit the right of the guardian to proceed with the inquiry
in respect of property not so claimed by the verified answer. If possession of the property is denied, proof
on that issue may be presented to the court by either party. The court may in an appropriate case make
interim decrees directing the delivery of property not claimed by verified answer and may continue the
proceeding for determination of any litigated issue. If it appears that the guardian is entitled to the
possession of the property, the decree shall direct delivery thereof to the guardian or if the property shall
have been diverted or disposed of, the decree may direct payment of the proceeds or the value of such
property or may impress a trust upon said proceeds or make any determination which a court of equity
might decree in following trust property funds. In any case in which a verified answer is served and the
court after a trial or hearing determines the issue, the court may in its discretion award costs not exceeding
fifty dollars and disbursements to be paid by the unsuccessful party.
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History

Formerly added as § 81.44, L 1993, ch 32, § 16, eff April 1, 1993; renumbered § 81.43, L 2004, ch 438, § 27, eff
Dec 13, 2004.
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§ 81.44. Proceedings upon the death of an incapacitated person

(&) When used in this section:

1. “Statement of death” means a statement, in writing and acknowledged, containing the caption and
index number of the guardianship proceeding, and the name and address of the last residence of the
deceased incapacitated person, the date and place of death, and the names and last known addresses
of all persons entitled to notice of further guardianship proceedings pursuant to paragraph three of
subdivision (c) of section 81.16 of this article including the nominated and/or appointed personal
representative, if any, of the deceased incapacitated person’s estate.

2. “Personal representative” means a fiduciary as defined by subdivision twenty-one of section 103 of
the surrogate’s court procedure act to whom letters have been issued and who is authorized to marshal
the assets of the decedent’s estate.

3. “Public administrator” means a public administrator within or without the city of New York, as
established by articles eleven and twelve of the surrogate’s court procedure act, or the chief fiscal
officer of a county eligible to be appointed an administrator, pursuant to section twelve hundred
nineteen of the surrogate’s court procedure act. The role of the public administrator under this section
is that of a stake holder or escrowee only, and the public administrator shall not, by virtue of this
section, have a substantive role in administering the estate.

4. “Statement of assets and notice of claim” means a written statement under oath containing the
caption and index number of the guardianship proceeding, the name and address of the incapacitated
person at the time of death, a description of the nature and approximate value of guardianship property
at the time of the incapacitated person’s death; with the approximate amount of any claims, debts or
liens against the guardianship property, including but not limited to medicaid liens, tax liens and
administrative costs, with an itemization and approximate amount of such costs and claims or liens.

(b) Unless otherwise directed by the court, all papers required to be served by this section shall be served
by regular mail and by certified mail return receipt requested.

(c) Within twenty days of the death of an incapacitated person, the guardian shall:

1. serve a copy of the statement of death upon the court examiner, the duly appointed personal
representative of the decedent’s estate, or, if no personal representative has been appointed, then
upon the personal representative named in the decedent’s will or any trust instrument, if known, upon
the local department of social services and upon the public administrator of the chief fiscal officer of the
county in which the guardian was appointed, and

2. file the original statement of death together with proof of service upon the personal representative
and/or public administrator or chief fiscal officer, as the case may be, with the court which issued letters
of guardianship.

(d) Within one hundred fifty days of the death of the incapacitated person, the guardian shall serve upon
the personal representative of the decedent’s estate or where there is no personal representative, upon the
public administrator or chief fiscal officer, a statement of assets and notice of claim, and, except for property
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§ 81.44. Proceedings upon the death of an incapacitated person

retained to secure any known claim, lien or administrative costs of the guardianship pursuant to subdivision
(e) of this section, shall deliver all guardianship property to:

1. the duly appointed personal representative of the deceased incapacitated person’s estate, or

2. the public administrator or chief fiscal officer given notice of the filing of the statement of death,
where there is no personal representative.

3. any dispute as to the size of the property retained shall be determined by the surrogate court having
jurisdiction of the estate.

(e) Unless otherwise ordered by the court upon motion by the guardian on notice to the person or entity to
whom guardianship property is deliverable, and the court examiner, the guardian may retain, pending the
settlement of the guardian’s final account, guardianship property equal in value to the claim for
administrative costs, liens and debts.

(f) within one hundred fifty days of the incapacitated person’s death, the guardian shall file his or her final
report with the clerk of the court of the county in which annual reports are filed, and thereupon proceed to
judicially settle the final report upon such notice as required by subdivision (c) of section 81.33 of this
article, including notice to the person or entity to whom the guardianship property was delivered. There
shall be no extension of the time to file a final report except by order of the court.

(g) Upon failure of the guardian to comply with subdivisions (d) or (f) of this section, any person entitled to
notice of this proceeding may file a petition to compel the guardian to account, to suspend and/or remove
the guardian, and to take and state the guardian’s account.

History

Add, L 2008, ch 175, § 2, eff Jan 3, 2009 (see 2008 note below); amd, L 2011, ch 97, § 1 (Part C, Subpart G), eff
Sept 22, 2011.
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Add, L 1992, ch 698, § 3, eff April 1, 1993.
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In re Crump

Supreme Court af New York, Appellate Division, Second Depa"rtfme;nt'
F.ebruai'_y 13,1996, Argued ; August 19, 1996, Decided :
95-09196 '

Reporier

230 A.D.2d 850 *; 646.N.Y.S.2d 825 **; 1996 N.Y. App. Div. LEXIS 8603 ***

In the Matter of Mary Grump, Respondent, Frances

Parthe, Appellant.

‘Subsequent History: [**1] This Opinion Substituted
for Recalled and Vacated Opinion of March--25-, 1996,

Previously Reported at: 1996 N.Y. App. Div. LEXIS

3159

Prior History: Motion by the appellant for reargument of

an :appeal from an order and judgment (one papser) of

‘the Supreme Couri, Suffolk County, dated August 23,
1995, which was determined by- decision and order of

this Court dated March 25, 1996.

Upon the papers fitsd in. support of the motion and the

papers filed in opposition thereto, it:is

Core Terms

appoint, financial affairs, legal fees, incapacitated,

proceedings

Case Summary

Procedural Posture

Appellant filed a motion for reargument of an appeal

from an order and judgménté of the Supreme Court,
Suffolk County: '(I\_Ie_w-Yor_kj, v_\frh_ich grarited petitioner's
request for the.appointmenfc ofé'a guardian of appellant's
personal needs and p'rop_eriy,- and which declared

app'ellantis power of 'a{torne_y and hea'lthcare-proxy to be

void.,

Overview
On. reargument, the court held that the ‘trial court

improvidently exercised its discretion in -appointing a

-guardian for appellant. The' evidence showed that

appellant had effectuated a plan for the. management of

her affairs which obviated the need for a -guardian.

Moreover, appellant possessed sufficient resources to

protect her well being. Accordingly, the court found that

it was necessary for the gua_rdian to restore appellant's

property to ber and to-file a fihal-.report and accounting

of her management of appeilant's financial affairs. A

determination was also necessary as to the -amount of

the guardian's compensation, . which the court directed
was to be paid by petitioner.
Qutcome

The court.granted appellant's motion for reargument and



230 A.D.2d 850, *850:-646 N.Y.S.2d 825, **825: 1996 N.Y. App. Div. LEXlséasos_, |

vacated its prior decision and order,. The court then
reversed the order and judgment of the trial court,
dismissed the petition to appoint a guardian, .and
remitted the case fo the trial court for further

proceedings.

LexisNexis® Headnotes

Family Law > Guardians.> General Overview
HN1[3%] Family Law, Guardians

In ‘exercising, its discretion to appoint a guardian for an
individual's. property, a court friust make: a two-_pl"'onged
determinaticn: first, that the-appointment is necessary fo
manage the property or financial affairs of that person,
and, second, that the individual either agrees to the
appointmient or that.the individual is “incapacitated" as

defined in N.Y. Mental Hyg. Law § 81.02(b). N.Y. Mental

Hvq. Law § 81.02(a),

'C_ounse'l: Novak '&.J'uha_se._Woo_d_mer_e', N.Y. (G.
Alexander Novak and Rebecca A. Novak of counsel),
for appellant.

Phillips, Weiner & Quinn, Lirdenhurst, N.Y. (James F.

Quinn of counsel), far respondent.

Judges: Bracken, J. P., O'Brien, Santucci and

Goldstein, JJ;, cohcur.

Opinion

Page 2 of 3

[*850] [*B26] Ordered that U;\e motion is granted; and
it'is further, '
Orderad-that upon rea‘rgumént'éthe-_unpublishe_d decision

and order dated March 25, 1996, is recalled and

 vacated and the following decision and order ‘is

substituted therefor:

In a proceeding. puisuant toi Méhtal Hygiene Law article
81 to appoint .a guardian for che person and- properly of
Frances Parthe, an: alleded: incapacitated person,
Frances Parfh_e appeals. ;_froém an order and [***2]

jud'g_ment'(one paper) of the ;-Supreme Court, Suffolk
County (Luciano, J.), dated -August 23, 1995, which,
infer alia, after a hearing, gr.antéc_t the petition, appointed
[*8'51_] a guardian of her persﬁn'al neesds . and property,
and declared a power of aﬁprnéy and hedith care proxy

dated November 15,1994, to be void.

Ordered that the order and judgment is reversed, on the
faw, with costs fo the _a'ppéllar"it payable by the

petitioner, and the petition.is dis:missed_;-_ and it is further,

Ordered that the matter is reimitted to the Supreme:
Court, Suffolk County,. far further -proceedings in

accordance herswith.

‘As this Court recently held in Matter of Maher (207

AD2d_ 133, 139-140; HN1F] "In exercising its

discretion to appoint a -_.gg_a'rgian for -an individual's’
property a court -mqst-é make a two-pronged

determination: first, that the appoiritment is necessary to
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manage: the properly or financial affairs of that person, find that Edward [***4] Partheé. and Mrs. Parthe should

and; second, that the individual éither agrees to the
appointment or that the individual is ‘incapacitated’ as

defined in Mental Hvgiene Law & 81.02. (b} (Mental

Hygiene Law'§ 81.02 [a])".

In the present case the court improvidently exercised its
discretion in appointing [**3] a- guardian for Mrs.
Parthe. The evidence adduced at the hearing shows
that Mrs. Parthe had both effectuated a plan for the
‘management of her affairs which obviated the need for
a guardian and that she possessed sufficient resources
to protect her ‘well being (see, Maiter of O'Hear

[Rodriquez], 219 AD2d 720).

Having now reversed the order appointing a guardian, it
is necessary that the property of Mrs. Parthe-stilt in the
possession of the g_uardian be restored to her (see,

Mental Hygiene Law § 81.36 fe]), that the guardian file a

final report and accounting of her management of Mrs,

Parthe's financial affairs (see, Mental Hygiene. Law §

81.33), and that the court fix:the compensation, if-any, of

the guardian (see, Mental Hygiene Law § 81.28), which

shall be paid by the petitioner. Upon the conclusion of

these proceedings, the guardian may petiticn for her

release and discharge (sée, Mental Hygiene Law §

81.34).

We deem it appropriate that the petitioner pay her own
legal fees as well as the fee of the court evaluator, and

the fee of her expert, Dr. Frederick ‘Sherman (see,

Mental Hygiene Law § 81.09 fiT; § 81.10 [f}). We further-

pay their own legal fees.

Bracken, J. P., O'Brien, S%an't;uc_Ci and Goldstein, JJ.,

CONCLr.

End-of Dacument
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Supreme Court of New York, Appellate Division, Second Departmept
- April 4, 2008, Decided o
2004-06657, (Index No. 7535/04)

Reporter

28 A.D:3d-485 812 N.Y.8.2d 140 ™, 2006 N.Y.-App. Div. LEXIS 4077 ***, 2006 NY Slip Op 2549'**:’**

[****1] In the Matter of Ardelia R., Appellant. New York
City Health and Hospital Corporation-Elmhurst Hospital
Center, Respondent. Ra_ym_o‘nd' M., anp_any-Appe'l_la_nt;

Suanne Linder Chiacchiaro, Nonparty Respondent.

Core Terms

Although ‘she owned a home

appointed, incapacitated, unsuitable, disbursements,

costs, fiinds

Case Summary

Procedural Posture

Appellants, a waoman and her brother, appea’ied a

judgment by the Queens County Supreme Court (New
York) that granted petitioner hospital's' N.Y. Mental Hyg.
Law art. 81 petition deteérmining. that the woman was an

incapacitated person, and &ppointed a guardian.

Overview

The 82-ye"ar-old' woman was found in her home without

running. water; food, electricity, or heat. When she

presented to the hospital, she was-m_alodor_ou_s and frail.

She was unable to cook, and was known to wander
away from her home. She had forgottéen where she
banked and did not know her sources of income:
and possessed
approximately $ 115,000 in sav_ings, she was delinquent:

on her: ufility bills. She was. d_i;agno_se__d with, inter alia,

dementia. The appellate court-found, pursuant to NLY.

Merital Hyg. Law § 81.02(b)(1), (2), that the woman
lacked the understandi'h'g or a’bp_recia_tion of the nature.
and consequences of her fun;::tional limitations. Thus,
the. trial court'. prope_rl_y :fOUEnd that - :she was -an’
incapacitated. person. As there; was evidence of undue
influence in the. brother's actio_ns to bring about the
execution of a power of -_aﬁsm'ey and evidence of

impropriety in his management.of the woman's property,

the brother was deemed unsuitab_le'_to act as guardian

under N.Y. Mental Hyq, Law § 81.19(a)(1), (d). The

woman's other two relatives were likewise unsuitable or

unwilling to ‘act as guardian.: Consequently, the trial

court properly appointed an inds_pendent- guardian.

Outcome.

The judgment was. affinned..
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28 A.D.3d 485, *485; 812 N.Y.S.2d 140, **140;. 2006 N;\:._*fkpp. Div. LEXIS 4077, ***4077, 2006:NY Slip-Op 2549,

Headnotes/Summary

Headnotes

[**1] Incapacitated and Mertally Disabled Persons--

Appointment of G_uard_ia_n for Personal Needs or

Property- Management.--Since record established that

82-yearold appellant. lacked understanding or
appreciation: of nature. and consequences of her
functional limitations, finding that she was incapacitated
person requiring guardian was proper notwithstanding
lack -of medical testimony regarding her medical

condition.

Incapacitated and Mentally Disabled Persoris—
Appointment of Guardian for Personal Needs or
Property Management.--Independent guardian was
properly appointed for appellant-since appellant's family
members. were unsuitable--as there was eviderice of
undue influence in brother's actions: to bring about
execution of power of '-a_tto'rne_y' and evidence of
impropriety’ in brothet's management of appellant's
property, he was. unsuitable to act as guardian;

appellant's other two relatives were likewise unstitable

or unwilling to act'as guardian.

Counsel: Reuben Blum, New York, N.Y., for appellant

and nonparty-appellant.

Allen Federman, Forest Hills, N:Y. (Alan Marcus of

counsel), for petitioner-respondent.

Bellin & Associates, LLG, New York, N.Y. (Aytan Y.

Bellin of counsel), for nonpafty-tespondent.

Judges: GABRIEL M. KRAUSMAN, J.P., ROBERT A,

SPOLZINO, ROBERT A. LIFSON, MARK C: DILLON,
JJ. Krausman, J.P., Sﬁolz_ind. Lifson and Dillor; JJ.,

‘coneur,

Opinion

[*486] [*141]

In-a proceeding pursuant to Mental Hygiene Law atticle

81 to appoint a guardian: for thé person and p‘rop__erty- of

Ardelia R., an allegéd incapacitated person, Ardelia R,

and nonparty Raymond M. ap:p_eal, as Iirﬁited hy their

brief, from so much of an 'oﬁd'er and judgment {one
paper) of the Sirpreme Court,: Queens Colnty (Thomas,
J.), dated June 17, 2004, as, Eafter a hearinig, ‘granted
the petition, determined that Ardelia R. was an
inéapacitated person, and -a__ppo'inted- Suanne Linder

Chiacchiaro as guardian,

Ordered that the appeal by: Réymond M. is dismissed,

withiout [**2] costs or disbursements, as he is not

-aggrieved by the porlion of fhe crder and. judgment.

appealed from (see CPLR .55-1_1; Hayden v Catholic
‘Home Bur., 298 AD2d 557, ._'?_’43'-NY82d.6'76 2002)); and

1t is further,

Ordered that the order and judgment is affirmed insofar
as - appealed: from by the appéllant Ardelia R., without

costs.or disbursements.

[***2] The appellant ‘Ardelia: R. is an 82-year-old
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woman who was found in her home by Protective
‘Servicas for Adults without running water, food,
electricity,. or heat: When she presented to Elmhurst
Hospital Center, she was malodorous and frail and;
thereafter, she was diagnosed with dementia,
‘hypertension, and coronary artery disease. She. was
unable to cook, and was. known-to wander away from.
her hiome. She had forgotten where she banked and did
not know her sources of income. Although she owned a
home and possessed approximately § 115,000 in

'savings, she was delinguent on her utility bills:

Based on these facts, the hearing record established by
clear and convincing evidence that Ardelida R. lacked the
understanding or -appreciation of the nature and
consequences of her. functional limitations (see Mental

Hygiene Law § -81.02 [b] [1112D.["*3] Thus, the.

Supreme Gourt's finding that she was -an incapacitated
person requiring a guardian was proper notwitiistanding
the lack of medical testimony regarding her medical

condition (see Matfer of Rosa. B.-S.. 1 AD3d 355, 356,

767 NYS2d 33 [2003]; Matter of Harriet R., 224 AD2d

625, 626, 639 NYS2d 390 [1996]; [*142] cf. Matter of

_Grfnker [Rasel, 77 NY2d ‘703, 7‘_! 1. 570 NYS2d 448
19911, Matter of Donald [*487] F._ 1. 210 AD2d 227,
228, 619 NYS2d 351 [1994]; Matter of Flowers [Dovel,

197 AD2d 515, 602 NYS2d 194 [1993]).

‘Moreover, the ‘Supreme Court providently exercised ‘its-
discretion in appointing an independent guardian. since.
the record established that Ardefia R.'s faiily members

were unsuitable (see Mental Hyaierie Law § 81.19 fa]

[11fd], Matter of Joseph V.. 307 AD2d 469, 471, 762

NYS2d 669 [2003]). After admission to Elmhurst

Hospital Center, Ardelia R éexec_utéd -a power of
attorney in favor of her brotréie'r,é the appsllant Rayr’no'nd
M. The record demonistrates :thar Raymond M, told
Ardelia R. to sign the docurﬁéﬁt without reading it and,
thereafter, withdrew funds from her bank.accounts. and
failed to account for a sdb’sfantial portion of those
funds. [***4] As there was ejvidience of undue influence
in Raymond.M.’s actions to: briﬁg about-the execution of

the power of attomey (see Matter of Maher, 207 AD2d

133, 143 n, 621 NYS2d 617 [1994]) and evidence of

impropriety in-Raymond M.'s management of Ardelia R's

property (see Matter of Nora:McL. C., 308 AD2d 445,

764 NY52d 128 [2003], Matler of Rochestér Gen..Hosp.
fLevin], 158 Misc 2d 522, 528,601 NYS2d 375 [1993],

cf. Matter of Maher, supra at 142-143), he was

providently deemed unsuitable to act as guardian:

Ardelia R.'s other two relatives Were likewise unsuitable

or unwiling to act as gua_frdian, -Accordingly, the
Supreme. Court properly app__c:_int_ed -an independent
guardian. Krausman, J.P., Spdlzino, Lifson and Dilion,

Jd., concur.

End of Document




@ ‘Cited

As bf: November 21, 2024 1:48 PM Z

Matter of Carcle L.

ﬁf&ap of~

Supreme Court of New. York, Appeliate Division, Second Department

:/7,/\/ by

February 17, 2016,
2014-11315

Reporter
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[****1] In the Matter of Carole L.,. Appeltant. Richmond’
University Medical Center, Respondent. (Index No.

80190/13).

Core Terms

appoint, personal needs, property management,
incapacitated, manage, appreciate, appointment of a
guardian, unable to provide, clear and convincing
evidence; fail to demonstrate, financial affairs, nature

ahd sxtent, likely to suffer; disability, incapacity, appeals

Case Summary

Overview

ISSUE: Whether a guardian was to be appointed for-an-
alleged incapacitated person (AIP). HOLDINGS: [1]-The:

trial. court -erred .in appointing a guaidian for the AlP's
personal needs and property’ management, pursuant to

Mental Hydgiene Law 6 81.02(a); because the medical

-center failed to demonstrate, by clear and convincing

-evidence, that the AlP was -incapac'itated,ﬁ pursuant to:

Mental Hvgiene Law § 81.02(b). The

téstimony guardian,

presented by the medical .__ée_nier at the hearing failed to
show that the AIP was éun;abie to provide for hef
personal or financial needs and that she was unable to
adequately understand and apprecmte the nature and

consequences of any such mablllty.

Qutcome

Judgment reversed.

LexisNexis® Head_ndtes.

Estate, Gift & Trust Law > > Conservators &:

Guardians > Conservators:> Appointment
Family Law > Guardians > Appointment
HN1IE] Conservators, Appointment

For a court to exercise its authority lo appoint a personal
needs guardian or a property ;managl'ament' guardian, it
must ‘make a two-prorig_ed_; determihation. Mental

Hygiene Law § 81.02(a}. To éppoint a -personal needs

a court must ﬁr;st determine that the
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appointment is necessary to provide for the personal
needs of that person, including food, clothing, sheiter,

health care, or safety. Menfal Hygiene law §

adequately understand and a;ppreciate- the nature and

conseduences of such -in‘abilit‘y. Mental Hygiene Law §

81.02(b).

81.02{(a){1).

management. guardian, a court must first determine that

Similally, 1o appoint a property
the appoiniment is necessary to manage the property
and financial affairs of that person. Second, to appein
either a personal needs or a property. management
guardian, a court must determine that thé person agrees
to the appointment, or that the person is incapacitated.

Mental Hygiene Law § 81.02(z){2). With respect to the

second prong regardirig appointment .of a guardian. of
the person, the determination of incapacity shall consist
of a determination that a person is likely to suffer harm
because {1) the person is unable ta provide for his or
her personal needs; .and {2) the person cannot

adequately understand and appreciate the nature and

consequences of such inabi!ity'...Menta!'HV'c:.f'ene- Law §

81.02(h).

Estate, Gift & Trust Law > ... » Conservators &

Guardians > Conservators > Appointment.
Family- Law > Guardians > Appointment
HN2iE] Conservators, Appointment

Insofar as a person is alleged to need appointmerit of a
guardian of the property, a determination of incapacity
must be based upon evidence that the person is likely to
suffer harm because: (1} he or she is unable to provide

for property management; and (2) the persor cannot

Estate, Gift & Trust Law > ?..._.>_Cbnser_va_'torsf&

Guardians > 'Conservat;o'rsi > Appaintment
Family Law > Guardians. > Appointmeit
HN3%] Conservators, Appointment

In reaching its- determination ‘for the appointment of a

-guardian of the 'pr'ope'r‘_cy.éa' écburt must give primary

consideration fo the _persori's functional level and

functional limitations. Merital Hygiene Law § 81.02(c),
including an assessment. ofﬁ the person's ability: to
manage: the activities of daily: living related to property
‘tnanagément, such as "méney management and
banking, his or her unders_ta_riding_ and appreciation of
the natu’re:and-conse’q_uences*bf_ any-inability to manage
these activities, his or her _ﬁreferences, wishes, and
valuas regarciing maha’gem‘ent: of these affairs, and the
nature and extent of the pe'rsoh's-.proper"ly and finances,
in the context. of his or her ?ability to manage them.

Mental Hygiene Law §§ 81.02(c) and 81.03(h). The

‘court must aiso assess the é.'extent_ of the demands
placed on the person by the _fjature and exient of that
person’'s property and ﬁnanéial affairs; any mental
disability and the prognosis of the disability: any
medications with which th‘e:pe_frso'n is being treated and
their effect on the persori’s Ebehavib_r, cognition and

judgment; and other rélevant facts-and circumstances,
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Mental Hygiene Law'§ 81.02(c)4)(d).

Estate, Gift & Trust Law > ... > Conservators &

Guardians > Conservators > Appointment
Family Law > Guardians > Appointment
‘Eviderice > Burdens of Proof > Allocation

Evidence > Burdens of Proof » Clear &.-_Con\éincing
Proof
HMN4[E] Conservators; Appointment
For both personal. needs guardians and property
management guardians, the determination that a person.

is incapacitated must be based on clear and convingcing

evidence. Mental Hygiené Law §§ 81.02(b) and

81.12(a}. The burden of proof shall be on the petitioner..

Mental Hygiene Law § 81.12(a).

Headnotes/Summary
Headrnotes.
Incapacitated and Mentally Disabled Persons—

Guardian for Personal Needs or Property Management

Counsel: [**1]Main Street Légal Services, inc,, Long
Island City, NY {Kristin Booth Glen and Joseph A.

Rosenberg of counsel), for appellant.

Judges: CHERYL E. CHAMBERS, J.P., LEONARD B.
AUSTIN, ROBERT J. MILLER, HECTOR D. LASALLE,
JJ. CHAMBERS, J.P., AUSTIN, MILLER and LASALLE,

JJ., coneur..

Opinion

[*918] 134] In a _pro;::eqding pursuant to Mental

Hygiene Law article 81 t'o; aﬁ)poi'n't a guardian for the.
person of Carole L., -an.-a]leéed incapacitated person,
Carole L. appeals from a ju;dgment. of the Supreme
Court, Richmond County (_;;Mioitta,_ J.), dated September
12, 2014, which, after a ﬁea;'ing. granted the petition
and. appointed a. guar’dian‘éto;manaj_g'e-'he'r person and’
property. .

Ordered that the judgment |s reversed, on the law,
without costs or disbursem’e'nits, the petition is denied,

and the proceeding is dismissed.

The petitioner commenced. thls proceeding pursuant to

Mental Hygiene Law aiticle. 81-to appoint a guardian for
the person of Carole L., an alléged 'inca_pacitated person
(hereinafter the AIP). The: petftibn alieged that the AIP
was an incapacitated person énd that a guardian was
needed- to. provide for hey bersonal needs. After a
hearing, the Supreme Court.granted the petition and
appointed a guardian to m;a_n_a'ge the person and

property of the AIP. The AIP appeals.

HNT®] In order for a court[**2] to exercise its
authority to -appoint_ a per_'sorial needs guardian or a

property management guardian, it must make a two-

pronged determination (see Mental Hygiene Law §

81.02 fal; see aiso Matter of §gmue!- S. [Helene S.]. 96

AD3d 954, 057, 947 NYS2d 144 [2012]: Matter of Danjel
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TT.. 39 AD3d 94; 96-97, 830 NYS2d 827 [2007]; Matter

of Maher, 207 AD2d 133, 139-140, 621 NYS2d 617

the nature and cOnSec’;uentﬁes ;:..of ‘stich inability" (Mental

Hygiene_Law § 81.02_fb]). HN3(®] In reaching its

[1994]). To appoint' a personal needs guardian, the court’

must first determine that "the appointment is necessaiy
to provide for the personal needs of that person,.
including food, clothing, shelter, health care, or safety”

(Mental Hygiene Law § 81.02 fal [1]). Similarly, to

‘appoint ‘a property maragement guardian, the court
must first determine that “the appointment is necessary .
. . to - manage the property and finarnicial affairs of that

‘person” {id.). Second, io .appoint either a personal

needs -or a property management guard_ia'n. the court-

must determine "that the person ‘agrées to the
appointment, or that the person is incapacitated”

(Mental Hygiene Law § 81.02 al [2]).

With respect to the second prong regarding appointment
of a guardian of the person, “[tlhe determination of
incapacity . . . shall consist of a determination that a
person is fikely to suffer harm because” (1) 'ithe._person
is unable to provide for [his or her] personal needs;" and
(2) "the person cannot adequately understand and
appreciate the. nature and consequences of .such

inability" (Mental Hygiené Law §§ 81.02 [bI [1]; f2D).

H;Mg[?] Insofar as a person is allsged to need
appointment of [***3] a guardian of the property,
a'["***z'] determination of incapacity must be based
upon evidence that- the person is ‘likely to suffer
harm" [*919] because: (1) he or she is "unable to

provide for .. ... property management,” and (2) “the

person’ cannot. adequately understand and appreciale-

deterriination, the court must ine. primary consideration

to the person's “functional Jevel and functional

limitations" (Mental Hygiene Law § 81.02 fcl), including
an ‘assessment of the :perésbni's ability to manage the
activities of daily living related éto property management,
such as mohey"'managem;:ah_t__é'.and banking, his or her
understanding and ap'precf:ia't;_iOn of the' nature .and
consequences of any ina’biility" to manage these
activities, his or her p:efe;ren%ces-, wishes, and values
regarding management of .fheée affairs; and the nature
and extent of the pe_rson's.';propert'y and finances, in the
context of his or her ability to--rh‘a’nage--'them (see Matter

of Maker, 207 AD2d at 140; Mental Hygicne Law §§

81.02 fcl; 81.03 [h]). [**135] The court must also
assess, in pertinent par, 'éthé extent of the demands
placed on the person . . . by zthe.-nat'ure_ and extent of
that person's property and -ﬁnai’nciél affairs™; any mental
disability and the progno.'sis? of the disab_ility: “any
medications [***4] with whicﬁ the person is. being
reated and their -effect on éthe person's behavior,

cognition and judgment”; and '?‘other relevant facts and

Gircumstances" (Mental HVQFEh'e Law § 81.02 [e] f4];

dh.

HNé[:‘@] For both personal: needs guardians and

properiy manage_men_tfguardiarjs. the determination that

-a person is.incapacitated must be based on clear and

convinging evidence (see Mental Hygiene Law.§§ 81.02

ibl; 81.12 [a]). "The burden -df procf shall be on the
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petitioner” (Mentat Hygiene Law § 81.12 _.-"a]; see Matter

of Samuel S. [Helene S.1. 96 AD3d af 957, Matter of

Maher, 207 AD2d at 140).

Here, the petitioner failed to democnstrate, by clear and

‘convincing. evidence, that.the AIP is incapacitated (see

Mental Hygiene Law § 871.02 [b], see Matter of Edward

G:N., 17 AD3d 660,601, 795 NYS2d 244 {2005, Maiter

of David C.; 294 AD2d 433, 434 742 NYS82d 336

[2002]). The testimony presented by the petitioner at the
hiearing failed to show that the AIP was unable to
provide for her personal or financial needs and that she
was unable to adeguately understand and appreciate

the nature and consequences of any such inability (see

Matier of Ardelia-R., 28 AD3d 485, 486, 812:NYS2d 140

[2008], of. Matfer of Joseph S., 25 AD3d 804, 805-806,

808.-NYS2d 426. [2006]; Matter of Joseph V., 307 AD2d

469, 470-471, 762 NYS2d 669 [2008]). Thus, the

Supreme Court's conclusion that the AIP- reguired a
guardian was not supported by the record. Inasmuch as
the petitioner failed to demonstrate that the AIP ‘was
incapacitatéd or [*920] consented to the appointment of
a guardian for her personal or property heeds, the court
erfed in granting the petition and -appointing a guardian
for the AIP's personal neéds and property management

(see Mental Hygiene Law § 81. 02-{31}_.

In light of cur d_etermi_natiqn, [**’-’5] we need not reach
the petitioner's remaining contentions.. Chambers, J.P,

Austin, Miller and LaSalle, JJ., concur.
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Core Terms

appointed, cross-petitioner, guardianship, temporary-
guardian, evaluator, best interest, family member,
incapacitated, fiduciary, further order, reside, trusts,
phase, property management, temporary receiver,
conferences, settlement, relocate, millions of dollars,
reasonable sum, disbursements, participated,

appointées, co-chair, partner, awards, manage

Case Summary

Overview :

HOLDINGS: [1]-In a_Mentéi Ié—!ygiene § 81 proceeding, it
was in the best interests of '1Ij't'_e incapadcitated persor for
the court to appoint an indiepe'nden't”guardian for his
personal and property _ména:gement needs because of

the conflict. within the"_fam_?_ly"_and'the.fa'_ct that the family

‘members who wanted to be the guardian resided at

ieast. 2500 miles away from: New York. Moreover, the
independent guardian had extensive knowledge of the

proceeding and was ong: of the elite elder and

guardianship Jaw practitiOne_r$ in New York.

QOutcome

Petition and-cross-petitions granted in accordance with

the findings.

LexisNexis® Hea_dnbt’es

Civil Procedure > Judicial

COfficers > Judges > .Discrétionary' Powers

Family Law > Guardians > Appointment
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HN'I[&] Judges, Discretionary Powers:

in selecting a guardian for an incapacitated person, the:

primary concern for the court is the best interests of the
incapacitated person. This determination involves the
judgement of the facts and discretion of the court. While
appointment of a family member is preferable, it is well
within the Supreme. Couri's discretion to appoint an

outsider upen a determination that the available farmily

member is, in some way; not suitable. Moreover, when

there is dissension between family members, a court is

justified in.appointment of a neutrai third-party guardian.

Family Law > Guardians > Apppih'_tment
HNZI®] Guardians, Appointment

A guardianship- proceeding is unlike any other civil

proceeding since the alleged incapacitated person is riot

accused of wrongdoing or fault, yet his or her civil
liberties may be-taken away in whole or in part. if a
guardian needs to be appointed by the court, the
paramount concern determining what is in the best
interests of the most vulnerable person in society — the

incapacitated person.

Family Law » Guardians > Appointment
HN.?[;%]’ Guardians, Appointment

The general public poiicy in preferring that a family

member be appointed as the guardian for the

incapacitated persen is bése;d upon a presumption that

‘the incapacitated pérson Will% be more. comfortable with

that person rather than a s'_t'if'ange_r; and that the family
member will be more caring and be more involved in the

day-to-day life of the indapécitated person. However,

that is-not necessarily so.

Civil Procedure > Judicial

Officers > Judges > Difscr;etidnary Powers.

Civil Procedure > ... > Costs & Attorney
Fees > Attorney Fees & Expenses > Reasonable

Feas
HN4%) Judges, Discretionary Powers.

Long tradition -and just: about a universal one in.
American practice is for tﬁe- ﬁxa'tion of lawyers' fees to
be determined on the fo!loWihg_ factors: time -and labor
required, the difficulty ‘of thfe d_ue_stion‘s ‘involved, and the'
skill_ required to: handfs the problems presented; the.
tawyer's experience, abilit'y ah_d Teputation; the arnount
involved and benefit fesulting to the client. from -the
services, the customary fe‘e.?- charged- by the Bar for
similar services; the ccé:_n_tiingency or cerainty of
compensation;  the result§ obtained; .and the
responsibility involved. The -"é'upreme Court has broad
discretion in determining, in a guardianship proceeding
pursuant to Mental Hygiens Law § 81, the reasonable
amount to award to court gpéointees_-; ‘however, it must
provide a clear and conCisé. e:xplanation for its award in

a ‘written decision, with reference to the: above-listed
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factors.

Headnotes/Summary

‘Headnotes

Incapacitated and Intellectually or Developmentally:
Disabled Persons — Guardian for Personal Needs
or Property Management — Appointment of Neutral

Third Party Instead of Family Members.

At the conclusion of ‘a four-phase trial in -a Mental
Hygiene Law article 81 proceeding .concerning an
incapacitated person (IP) who had been a successful
real estate investor, in which a daughter of the IP and
his estranged third wife cross-petitioned for
guardianship -and another daughter of the IP cross-
petitioned for an independent guardian, the court
appointed the neutral third party who had been serving
as temporary guardian as the IP's personal needs.
guardian -and property management ‘guardian. In
selecting a guardian, the primary concern for the court is
the best interests of the incapacitated person. While
appointment of a family member is preferable, it is wel)
within. the court's discretion to -appoint-ar outsider upon
a determination that the available fam_il’y- member is, in
some way, not ‘suitable. Petitioner daughter
misconstrued. the' fiduciary obligations for which the
guardian is responsible and admitted. that she might
have difficulty following orders from the court or advice
of professionals appointed by the court. The antenuptial
i? and his

agreement entered intc between ihe
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éstranged wife created 'aés_ighiﬁcant' conflict of interest

preventing her from -Ser\fin'g: as guardian. [t strained
credulity that the daughter or ?the-.est’ranged wife, both of
whom resided at least -2,5b0 i_mile_s away, would actually
relocate to New York if éitt’éer one was appointed as
guardian, and the bitteré 'diéssension and resentment
between. thern was an_oth;a_r feason why neither person
would bhe an ap_pr'opriate;_ _Q'uardian. Although the IP
never testified, the e‘_viden:ce ;pr.o'ffer'ed- at trial, including
his video will and his inter\élie\fﬂs with the court evaluator,
revealed that he was adalé'na;nt that he did not want his
'daughter or his est'ranged 'w;ife {6 be appointed as his
guardian and would. like _the temporary -guardian to.

continuie in that capacity if Ihegneeded'afgu:ardia'n.

Counsel: [***1] For Conihe_ S Petitioner; John G.
Farinacci, Ruskin Moscou Faltischek, PC, Uniondale,
NY.

Grace S., Cross Petitioner, Pro se.

For Sheliy F., cross petitioner: Robert M. Harper, Farrell
Fritz, P.C_, Unicndale, NY.

For SheEIy' F. cr_o‘ss__pet'itioner.f Bret Cahn, Farrell Fritz,
P.C., New Yark, NY.

ForSteven S., Alleged Incapacitated Person: Sarah A.
Chussler, Abrams Fensterman, LLP, Lake Sticcess; NY.
For Evaluator: Ariella T. Gasner, Salem, Shor &
Sapeistein, Lake Success, NY.

For Temporary Guardian: J_ohh Newman, John

Newman, Esg., Commack, NY.
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For Grace S., Cross-Petitioner: Aytan Bellin, Katsky

Korins LLP, New York, NY.
Judges: Gary F. Knobel, J.

Opinion by: Gary F. Knobel

Opinion

[680] [**357] OPINION OF THE COURT

Gary F. Knobel, J.

"Justice is the only meaningful goal in the resolution of
any lawsuit. The law may not always be just, but it does

provide a path to justice" (Estate of Kainer v UBS AG,

37 NY3d 460, 468, 160 N.Y.S.3d 182, 181 N.E.3d 537

[2021, Fahey, J.. dissenting]).

The path to justice has been arduous in this highly
contested and complicated proceeding pursuant to
of the Mental

article 81 Hygiene Law for the

appointment of a guardian, or guardians, for the
personal needs and property management of 79-year-
old Steven 8., an alleged incapacitated person. After 17

trial days spread out over several months, numerous

conferences and seven controverted motions,! the last

' See Matter of Newrman (Steven S.), 77 Misc 3d 1229(A). 181
N.Y.S.3d 442, 2022 NY Slip Op 51330(U) (Sup Ct, Nassau
County 2022); Feb. 2, 2023 order (Knobel, J.); Feb. 21, 2023
order (Knobel, J.); Matter of Corinne S. (Steven S.), 79 Misc
3d 777, 188 N.Y.S.3d 905 (Sup Ct_Nassau County 2023);
Matter of Corinne S. (Steven S.), 78 Misc 3d 1236(A), 186
N.Y.5.3d 584, 2023 NY Siip Op 50427(U) (Sup Ct Nassau

County 2023).

contested [***2] issue is whether the best interests of
Steven S. require that a family [*681] member—
petitioner Corinne S., a daughter of Steven S. and a
resident of California, or cross-petitioner? Grace S., the
estranged third wife of Steven S., who resides in
Seattle, Washington—or a neutral third party on the Part
36 guardian fiduciary list be appointed as a guardian for
Steven S. Cross-petitioner Shelly F., a daughter of
Steven S. who [****2] resides in Israel, advocated for
an independent guardian to be appointed and did not
want either Corinne or Grace to be appointed as the
guardian for her father. Corinne traveled to New York for
almost all of the trial and conference court appearances,
while Grace and Shelly participated via Microsoft

Teams.

The three petitioners symbolically represent three
different periods in Steven S.'s life and reflect the
difficulty in fulfilling Steven S.'s wish (expressed in his
video will) that one day, after he was no longer alive, the
discord and distrust between the petitioners and their
three different families could be blended into one
functional family that would unite at his home
occasionally and be friendly with each other. Ironically,
their individual, meritorious [***3] petitions at bar
contributed to the intervention and prevention by this
court of any further wasteful dissipation of Steven S.'s
assets, and the purported elder abuse and financial

exploitation by Steven S.'s former business partner and

2The court notes that there is no provision in Mental Hygiene
Law article 81 specifically permitting cross-petitions.
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former cross-petitioner, Mark Wysoeki.

In his. heyday Steven was a savvy, successful real

estate investor with his sister. Steven S. intentionally did
not have the petitioner-and cross-petitioners involved in

his real estate businesses ahd holdings in ahy manner.

Steven proverbially marched to the beat of his own

drummer. Steven -enjoyed being a global gallavanter, a
promiscuous philanderer who had inter alia four children
with three wives, and a 12-year affair in China with
cross-petitioner wife Grace S.'s cousin. He was not.your

traditional father of husband.

The depth and quality of the petitioner's and. cross-
petitioners’ individual relationships with Steven S. are
difficult to assess since Steven, although he appeared
at the .'beginning of the frial, never testified. However,
the evidence proffered at trial [**358] revealed that he

was adamant that he did not want his daughter Corinne,

or his estranged wife Grace, to be appointed [682] as

his guardian. The petitioners [**4] would occasionally
visit with Steven and they apparently care o some
degree, but his relationships with them did not appear to
be very close or warm and fuzzy. Interestingly, there
were-very few tears shed by the petitioners during their
respective testimonies about Steven S.'s deteriorated
physical and mental condition, nor did the petitioners
specifically express any feelings of love for Steven.
‘Perhaps.this is what Bob Dylan meant when he wrote
the Iyric popularized in a-song by Joan Baez, that "love

is just a four-letter word."™®

30r, perhaps as Tina Turner would sing, "what's love got to do

An abbreviated procedural history is set forth as follows:

At the inception of the ipro;ce’eding at bar this court

suspended the power of a?ttotney and health care proxy

-allegedly executed by Ste\}en S., and appointed a

temporary guardian, a court éeva_l_u_at_o_r_. and an attorney

to represent Steven S;, because of the avefred

allegations that Steven S. was suffering from' cognitive

deficits as a result of a étr.c_i:ke and was the victim of
financial Improprieties; péor business. judgment,
financial exploitation and Qndue influence allegedly
perpetrated by former éCréss+pétit'ioner' ‘Wysocki, a
business associate of"SteiverS:_ S.. Shortly thereatter, this
court appointed lahor cot;J_nsiel [***5] to represent the
temporary guardian in fedér;! court in New Jersey to
protect Steven S.'s owner.shib interest in: Arbah Corp., a
nonoperational and c_lilapid:at_ez'd hotel; Wysocki had been
held in contempt for the néoné:a‘ym'ent of wages to hotel
employees. The. tempor;arsé guardian  subsequently
made an application to thié_ ciour?t"ft:r the appointment of
& temporary receiver to r'ﬁaria_ge and preserve Steven’
S.'s businesses in view -of in_tée__'r alia Wysocki's failure to
turn over the p‘mceeaé ;and the documentation
peitaining.io the sale of one éf' the properties owned by
Steven S./52 West Assoﬁiafes LLC for $33 [**3]
milion, and ‘the faflure, to sell that property in

accordance with Internal Refvenue Code {26 USC] §

1031 and save millions of dollars in taxes. That motion
was granted: Two years pdor to the sale of this valuable:

property, on May 20, 2022,_. ‘Steven S. allegediy

with it?"
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trarisferred or gifteéd to Wysocki 15% of his 100%
interest in Arbah Corp. and 52 West Asscciates LLC.
However, both the court evaluator and the temporary
guardian, based upon evidence reviewed in camera by
the court, contended that Steven S. may not have had’
capacity when he executed the documents transferring

his interests in those corporations. [***6]

[*683} Prior to the commencement of the. trial, this
court ordered that the trial would be conducted in four
‘phases. At the conclusion -of the first phase—whether a
guardian should be appointed for Steven S.—this. court
orally found on the record that the petitioner and cross-
petitioners Grace and Shelly established by clear and
convincing evidence that (1) a guardian. is necessary to
provide for the personal needs, including food, clothing,
shelter @nd health care, of Steven S., and manage his
property: and. financial affairs; (2) Steven S. does not
adequately understand and appreciate the nature and
consequences of his limited abilities, and if a guardian is
not -appointed for him, he is likefy to suffer harm
because he s unable to pravide for both his personal

and property management needs; and (3) Steven S. is

an incapacitated person as defined by Mental Hygiene.

Law § 81.02 (see Matter of Joan A.C. [Debra A.C.—

lrene R.], 217 .AD3d 941, 942 192 N.Y.S.3d 217 {2d

Dept 2023]; Matter of Carolyn S. {Gavior]l 192 AD3d

1114, 1115, 141 [*359] N.Y.5.3d 358 [2d Dept 2021}

Matter of Dorothy K.F. [Michael F.—Stephenie F.]. 145

AD3d 887, 888, 44 N.Y.S.3d 98 [2d Dept 2016}, Matter

of Laffman [Mae R.J. 123 AD3d 1034, 1035.1036, 999

N.Y.S.2d 166 [2d Dept 20141, Mental Hygierie Law §§

81.02. fg'ji- 111, 21 L1l [_21) Before the next phase of

the trial, Wysocki filed in fthé United States Bankruptcy

Court in Newark, New Jersey, as a puiporied 15%

owner of Arbah Corp., a 'bénlf(ruptcy petition on behalf of
Arbah Corp. The proc_eefdin?g at bar was not stayed
since: Arbah Corp. was 'ﬁot a ‘party. in this case. This

court was required to 'the'fn '[f“?] -appoint and approve

separate ban kr_uptcy-_counSel Ef'or the temporary guardian
and the temporary receiver '19 properly protect Steven

8.8 interest in Arbah Corp

The second and third phas:'es- of the trial concerned
whether cross-petitioner Wys‘éocki breached his fiduciary
duty oni behalf of Steven S., énd-wh_et'her- Steven S. had
capacity (a) when he allegediy conferred upon Wysocki

a power of attorney in May 29’20, {b) when he altegedly

transferred to Wysocki 15%_.c23f his businesses, (¢} when
he sold the Florida property. in 2021, and (d) when 52

Woest Associates LLC sald the New York County

property.. However, -befor.e- Wysqcki was scheduled to
crass. the proverbial Rubi_coh and testify and answer
questions on those issues, a écomprehensive- settlement
agreement between W.YSOG;ki and the pariies was.
reached; which this cou_rf a'fapi‘o_ved {see order dated
July 20, 2023; Knobsl, J.). As a part of the settiement
agreement, cro__ss-‘peti'tion'eré Wysacki- withdrew his
petition ‘seeking to be guafdian, and any power of
attorney [*684] and health ¢are pioxy. were revoked.
Thereafter, the final phase of the trial began on the

issue of the most appropriate individual, or individuals,
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{0 be appointed to serve as the [***8] :guardian' of
Steven’ 3. for his personal and property manageméant

needs.

m "In. selecting a guardian for an incapacitated
person, the primary concern [for the court] is the best
interests of the incapacitated person” (Matter of Audrey
D.. 48 AD3d 806, 807 853 NYS2d 143 [2d Dept 2008

see Matter of Von Bufow, 63 NY2d 221, 224, 470

N.E 2d 866,481 N.Y.S.2d 67 [1984] Matter of Marilvn

[2d_Dept 2013]). This. determination involves the

judgment of the facts and discretion of the court (Matter.

of Von Bulaw). "While appointment of a family member
is preferable, it is well within the Supreme. Court's
discretion to appoint an outsider upon a determination
that the [***4] available family member is, in Some
way, not suitable" (Matter of Audrey D. at- 807).
Moreover, when there is dissension between family
members,.a court is justified in appointment of a neutral
third-pafty guardian (see Matter of Dorothy K.F.
[Michael F.-—Stephenie F.l. 145 AD3d 887, 888, 44

N.Y.S.3d 98, Matter of Beatrice R.H, [Dean E.H.—

Penny FH], 131 AD3d 1058, 1059, 16 N.Y.S.3d 474

[2d Dept 2015]; Matter of Joshua H... 62 AD3d 795, 796,
880 N.Y.S.2d. 645 [2d Dept 2009]; Matter of Wynn, 11
AD3d 1014, 10151076, 783 N.Y.S.2d 179 [4th Dept

In applying these: principles to the evidence adduced at
trial,. this  court finds, for the reasons explained below,

that the most appropriate person to serve as the

guardian of the personal and property management

needs of Steven S. is a 'n:euiirai, i’ndependﬁnt_person on

the Part 36 fiduciary list, the cf:urr_erit'-temporary guardian,

John Newmen, Esq. (see Matter of Josn A.C. [Debra

A.C.—lrene R], 217 AD3d 941, 943, 192 N.Y.8.3d 217,

Matter of Dorothy K.F. fMifch?aef F.—Stephenie F.], 149

AD3d 887, 888, 44.N.Y.5.3d 98, Matter of Beatrice R.H,

[Dean EH—Penny FHJ, 131 AD3d 1058, 1059, 16

N.Y.S.3d [*360] 474; Matter of Ollie D.,.30 AD3d 599,

600, 817 N.Y.5.2d 142 [2d Dept 2006)). This finding by

the court should not §e interpreted by petitioner
daughter Corinne S. or c;ros.fs-pet'itiqn_er_ wife Grace S.
that they "lost.” HN2[T} A gua_'rdiansh_ip" proceeding is
unlike [**8] any other-civil. pr;oc_eeding_ since the alleged.
incapacitated person is nbt -_élt‘;c'us;'e'd of wrongdaing or
fauit, yet his or her civil Iiba&ies:mayﬁ be taken away. in

whole or in part {see Matler of Caminite TAmeﬁa Gl 57

Mis_3d 720 721-722, 67 N.Y.S.3d 724, 725-726

[Nassau County. Ct 2017]). If a guardian needs to be
appointed by the court, thie paramount concern is
determining what is in the Best interesis of the most
vulnerable person in our __'e‘;'oci'éty—_the- incapacitated.

person (Matfer of Kristing F., 206 AD3d 729, 730, 167

NYS3d 810 [2d Dept 2022]). °

[685] Petitioner Corinne can take solace in the fact
that if it were not for her be’tition, her father would
probably have miillions of dolié'rs’iess in his possession,
due to the .purp'ortéd misappropriation  and

mismanagement by former business associate Wysocki,

‘than the millions of doliars moreé he now possesses
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thanks to the efforts of the. temporary receiver and
‘iemporary guardi'an."ap'pointed by this. court, The court

does not doubt-that Corinne sincerely wanits to. do what

she believes is in the best interest for her father, but

.unfo:r"tun_azeiy her beliefs and plans for him and his

property assets do. not coincide with what is in her 79-

year-old father's best interests.

Corinne is a very confident 33-year-old mother, Los
Angelino and custodian of ‘two young -children from

different men, one of whom was responsible for her

losing a residential [***10] property she owned in

Florida which was worth over $500,000.004 -(tesﬁmbny'

of Corinne S, July 25,2023 at 10, 18, 32, 44, 49, 65-93;
exhibits 31, 32). She has never been married. Corinne
was sent to boarding school in Europe for her high
school years, and has not graduated from college. She

has no plans to complete her bachslor's degree

"because it is not going to help me get a job. | know:

exactly what I'm doing for the rest of my life. 'm Kiliing it,

I'm connected, I'm powerfll, I'm beautiful® (testimony of

Corinne 8., July 28, 2023 at 34). Comine views herself
as "a professional” and as "a leader” who is "on [cali] 24
hours a day" to manage her household and help her
friends and children (testimony of Corinne S., July 28,
2023 at 64, 107), She is not formally employed,

apparently living, off of a trust fund established by her

maternal grandfather in a $30,000.00 per month home.

rental, but she claims. that one day she would like to

4When questioned about this loss she laughed and stated, "
wasn't affected by this, sir" (testimony of Corinne S., July 26,
2023 at 81-82).

6] be a licensed Si'to_c;l'_(b:roker' {like her moather,
Steven S.'s second wife; th now. resides in' Dubai) and
manage the portfolios. of “the biggest names .out there"

(testimony. of Gorinne:S., July. 26, 2023 at 84).

Carinne misconstrues [’**11] the fiduciary obligations

for which the guardian is responsible. Her vision as

guardian appears to be :thait she. would be the chief
executive officer over 'he_r% fatzher- and have téams carry
out her directives. Corinheétestiﬁed' that if she was
appointed as the g'u'ardiaﬁ for Steven she would
relocate to New York with hér' children and have them
homescheoled, Her plan 'f'tog'_ta'ke- care of her father's
persorial  neéds inciude?s having a ‘house
‘manager/caretaker wko wOl;l'd reside [*686] in New
Jersey while overseeing tﬁe; fcar.e of Steven S. with an_
entirely new staff. Corinne.al;’sc testified that'shé would
have her father _u_nd_ergé é_n unproven noninvasive
procedure she identified as "red light therapy” to
imprave his cognitive'ftjnc'*;tibp; Corinne further testified
that she [**361] kncws_-be__tteir than the current doctors .
and professionals treating her father if they do not come:
from the same circles that ;s'hé_ engages. in (testimony of
Corinne S., July 286, -20235 ati B6-69). Corinne honestly’
admitted that she may havei;difﬁculty following orders
from the court or advice of ﬁrofe’s‘.sionai's'-a‘p"pdin’te‘d by

the-court if the orders or re:c‘orfnmendations are not what

‘she believes is in her fathet's best interest (id. at 54-70).

Perhaps the most [**12] féntastical idea -she has
pertains -to her potential role as ‘property giardian,

where she would be a venture capitalist with her father's
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-assets, such as renovating ‘the New Jersey hotel he
owned at-a cost of over $17,000,000.00 (testiniony of
Corrine ‘S., July 26, 2023 at 66-67;. see order dated
Sept. 8, 2023, Knobel, .1.).

Cross-petitioner Grace:S. testified that she is also willing

to. refocate back to New York if she is appointed to be.

Steven S’s guardian. Grace is Steven S.'s third wife.
They were married in 2001 and have been separated
since 2008, when Grace and Stevie, Grace and Steven
S’s son, moved to Washington state. Grace was
employed as a tutor and then subsequently opened. her
own private tutoring school. During their marriage
has purchased multiple real estate

Steven S.

investments for Giace, four of which included
apartments In Shanghai, China. Grace has, on
occasion, sold some of the apartmenis to support her
and her gon's ifestyle, using the funds to" purchase a

home in Washington..

Grace and Steven 8. entered into an antenuptial
-agreement in 2001. This agreement creates a significant
conflict of interest preventing’ Grace from serving as
guardian. Article If subsection "h" [***13] states "[ijn the
event the 'Prospective . Husband' and the 'Prospective
Wife' shall be separated, then in such event,

"Prospective Wife' and the 'Prospective Husband' shall

sell the said apartment-and split the net proceeds on a

fifty-fifty basis* (see exhibit 38; testimony of Grace S.,
Sept. 19, 2023 at 131-138 [emphasis added]).

Separated is not defined in the agreement, creating an:

issue that the guardian would need to investigate.

Furthermore, Grace S. and Steven S. have had

nuinerous marital. disputes réngin'g from divoree filings
1o threats of divorce (see :'éx!'fibits_ 10, 38-40). Grace has
-also stated she would onl}. relocate to New York if she

‘was appointed as [*687] Qua{rdian. reasoning that "if I'm

not the guardian he.doesﬁ't r{eed my suppor. He needs
my love. | can go visit him . . | . If I'n'not appointed to be
the guardian | will be here [in Washington state] for my
students more” (t'es'timony:- of Grace S., Sept. 18, 2023
at 3637, 55-56; testirnon_);_ off Grace S., Sept. 19, 2023
at 124-129). The conflict of interest between Grace and
Steven 8. as well.as the ;mafrital issues between them
and Grace's 'non;comm_itmanﬁ. to relocation to New York

prevent the court from -appointing [**14] Grace S. as

guardian for Steven S,

HN3[®] The general public gpoticy' in preferring that a.
family member be appoin't'éd és the [****6] guardian for
the incapacitated person is t:;ased' upon a presumption
that-the incapacitated peréoﬁ will be more comfortable
with that person rather th:ané a stranger; and that the
family. member will be _r_noire caring and be. more
involved in the day-to-day ;_iif_e of the incapacitated
person. However, that is rjot necessarly so. Here
neither Corinne nor Grace :maide- any. attempt to relocate

to New York after 'Steven-_S,'sé stroke in 2020, or even in

12023 during the pendency of this proceeding. That is

perfectly understandable since they have foliowed their
own separate paths and created iives for themselves in
Los Angeles and Washington state, having very little to

do with Steven S. It strains. credulity that they wouid
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actually relocate to New. York if either one was

appointed as guardian; it [**362] is also hot realistic. A

more likely scenario which would occur if either one was.

appdinted--guardian would be to request that Steven S.

be permitted to move out west and reside with them in.

their respective residences:

The bitter dissension and resentment between Corinne

and. Grace is another reason [***15] why neither person

would be an appropriate guardian for Steven 8, Corinne:
has accused Grace of knowing about the financiai fraud’

and -abuse which allegedly took place by Wysocki and

consequently; according: to Corinne, Grace "loses the
right to. be.involved in this,” Grace doesn't "deserve[ ]
any involvement in [Steven S.'s] personal care and his
business,” and "she [Gracs] hit the jackpot’ with Steven
S. (testimony of Corinne 8., July 26, 2023 at 61-62, 97-
100, 124-127, 137-139; see also testimony of Corinfie

S., July 25, 2023 at 21),

in addition to this court's assessment.and analysis, it'is
important to note that counsel for cross-petitioner Shelly
F.. counsel to Steven $., and the court evaluator; Afiella
Gasner, have all advocated for the appointment of an
independent, neutral guardian, and have acknowledged
it is Steven S.'s ["688] desire, through his assigned
counsel and the court evaluator, not to have a guardian,
but if-he was required to have one he did not want any
family' member to be his guardian. The court evaluator's
testimony, and extrémely thorough investigation and
comprehensive interviews she conducted, completely
Furthermore, the

support her recommendations.

evidence contained {***1 6] -*J':u'ithin the addendum to the

‘court evaluator's’ report: cje'arly demoristraies why

Steven S. has consistently ?express__ed his preference
that no. family member Se m coritrol over his life: In
Steven S.'s video wil redoréed on May 12, 2013, well
hefore he suffered any? sitrok_es or known mental
deficiencies, Steven 8. ?-cieiariy outiined the familial
conflicts and his desires. He never wanted any of his
immediate 'family_memberzs 'tﬁ- have contral over any of
his financial or personal iﬁte_rfests. Steven would like his
fragmented family to get aélon‘i‘g and be happy but, as he
stated, this is ""_somat'hing-_t;hatf | did not experience in my
life" and there was 'alw?ays:;. some sort of “confiict,
Jealousy or compiaints” (addeindum to ct evaluator's rep,
dated Sept. 20, 2023). Stev_é'n S.'s objection to having
the petitioners invelved in h:is' personal and business
matters has consistently _be‘én displayed through his
actions, including: (1) his 2_0.1-_3 video will; (2) the 2014
power of attorney he exegutéd; {3} his interviews with
the court evaluator; (4) :thei testimony of - witnesses
throtighout the trial; and (5) tﬁe_-actions_ he took with his

company and with those whorﬁ he employed.

This court further notes that t;he coutt [***17] ‘evaluator
testified that Steven S Iik_és John Newman, the
temporary guardian of Ste\_f.eﬁ S. since August 4, 2022,
and would fike Mr.. Newma:n 't_§'c_on_tinue; in that capacity
if e needed a guardian (teéti__m‘ony' of Ariefla. Gasner,
Sept. 20, 2023 at 200-204j. Corinne testified that she is
satisfied with Mr: 'Newm_an's_;perfomance as guardian

(testimony of Corinne S, July 25, 2023 at 29-30).
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Given the conflict that has riddied the family dynamic,
‘and the fact that the family members who wish to be the
guardian for Steven 8. reside at least 2,500 miles from
New York, [***7} and in view of the recommendation
of the court evaluator and the complexi_ty'of'.Steven 8's
businesses, this court finds that it is in Steven-S.'s best
interests to appoint, for an indefinite period of time, John
Newman, Esq. as-the independent guardian. for the
personal and property management needs of Steven S.
Mr. Newman has -extensive knowledge of this
proceeding -and Steven S.'s personal [*363] and
business needs, and is ohe of the elite elder .and
guardianship, law practitioners in  New York
State. [*689] This court is confident that Mr. Newman
will confinue to execute his fiduciary obligations in ‘a
.professional and compassionate manner and
follow {***18] the advice of medical, legal, or financial

experts.

Turning now to the ‘issue of reasonable compensation
for- the court appointées and the attorneys who
represented the petitionars, this court has reviewed and
scrutinized all the fee requests by the court.appointees
and respective: counsel for the petitioners in. this.
proceeding for the services they provided in 2022 and
2023. The following awards shall be paid from the.

guardianship account for the reasons stated below:

HN4[®] The Court of Appeals in Matter of Freeman (34
NY2d 1. 311 N.E.2d 480, 355 N.Y.S.2d 336. [1974]}

reiterated the factors the trial court must apply- before it

awards reasonable counsel fees:

"Long- {radition and }ust about -a universal one. in
American practice is for the fixation of lawyers' fees
o be determined on the ?follow'ing factors: time and
labor’ required, the é-diffﬁ'c'ulty of the questions
involved, and the sk||! required to 'h'a'n'dl_e the
problems: presented,; the ?Iaw_yer'-s experience, ability
and reputation; the ém_{;um involved and benefit
resuiting to the cli_énté from the services: the
customary fee charQed; by the Bar for similar
services; the C'oniingienc_y or certainty of
compensation; the éres;ults obtained; and the

responsibility ﬁinvoiv_ec;'i" E_(Matter of Fréeman, .34

NY2d 1, 9. 311 N.E.2d 480, 355 N.Y.S2d 336
[1974y). |

The Supreme Court -haé broad discretion in

determining, [**19] in a guardianship proceeding

pursuant to article 81 of the Mental Hygigne Law,. thé
reasonable amount to awérd to court -appointees;
however, it must pro_viﬁd'eé a clear and condise
explanation for its award: |n a written decisioni, with
reference to the above'-_listeéd factors (see Maiter of Zofia

L. [olanta S—Bogdan L], 136 AD3d 818, 821. 26

N.Y.S3d 95 [2d Dept 2016] Matter of Alice D. fLugoli]

113.AD3d 609, 979 N.Y.5.2d 77 [2d Dept 2014]: Matter

of Marien C.W. [Lisa K.—:-Ma uire,. i

1090, 923 N.Y.S.2d 558 [2d Dept 2011} Matter of

Theodore T. [Charles T]. 78 AD3d 955, 957, 912
N.Y.5.2d 72 [2d Dept 2010}, Matter of Catherine K., 22

AD3d 850, 803 N.Y.5:2d 193 [2d Dept 20051).

With respect to the fee applications at bar, the highest
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average hourly rate this court will award is $600.00 per

hour as a fair and reasonable houriy rate based upon

the high quality of their work and the rate charged by the .

top tier practitioners in the guardianship field with
extensive years of experience. Other court appointees
in this matter previously received similar [*690]
compensation, including” Thomas McNamara, Esq.,
counsel to the temporary feceiver, who has been
engaged in complex: bankruptey issues (see NY St Cts
Elec Filing [NYSCEF] Doc. Na. 350 [awarding Mr.
McNamara $585.00 per hour]; NYSCEF Doc Nos. 301,
320 f{awarding Mr. Newman, the temporary guardian,

$500.00 per hour)).

The temporary receiver, the temporary guardian, the
couit evaluator, court appointed counsel for Steven S.,
and the attorneys for the petitioner and cross-petitioners

were

preventing the further siphoning ‘of millions of dollars

from Steven 8.'s assets, [***20] ‘as well as any further
financial abuse and undue influence over Steven S.
Through all of their diligent sfforis they were able to
reach a resolution which ensured that [***8] Steven S.
technically retained full control. over all his businesses
{instéad of 85%), and the alleged financial abuser
waived all claims to any present or future [**364]
interests  in Steven S.!s affairs,
testamentary gifts. This settlement by itself preserved
rilfions: of dollars and years. of litigation. To achieve this

remarkable accomplishment, extensive negotiations,

legal research, motion practice, and ‘aggressive pretrial

individually and collectively instrumental in

including any

and.trial- advocacy were. réqu:ired_ to be performed since
the petition at bar was f_i_Ie;'d. m June 2022. This was not
an ordinary article 81 guafrdifans'hip proceeding. Nearfly
every week there was a sijrp_:rising_ furn of evenis which
impacted Steven S.'s -busfineiss‘es and properties, such
as the bankruptcy filing é'of- éthe- Arbah Corp. in New
Jersey, the labor _disp_utje lt ‘was involved in;, the
complications and. delayé r;j'reated by the repetitive
substitution of counsel by former cross-petitioner
Wysocki, and the presentétic;n' to this court of multiple

legal issues of apparent first impression.

Ariella Gasner, [***21] Esq the court evaluator, is
awarded the reasonable sum of $222,780.00 for 371.3
hours of professional ser;fices: and $593.70 for
disbursements (see NY'S.C'EF Doc No, 357). Ms. Gasner
has practiced law since '20510,;and_ i$-a partner at Salem;
Shor -& Saperstein, .foc_us'iriig :b'n trusts: and estates and
elder law and guardianship Iit:iga:tion. ‘She is a member
of the New York State Ba‘r; Association and the Nassau
County Bar Association, and: served as co-chair from
2021-2022, and chair from 2022-2023, of thie Nassau
County Bar Association Eide_f Law, Social Services &
Healthi Advocacy Cqm'mittée. Ms Gasner has appeared

before this. court on several occasions and is a very

-experienced g_uardianship ‘attorney. Ms. Gasner

compiled the most thor0ugh and in-depth court

evaluator's [*691] report this: court has received and
admitted into evidence. It 'coﬁsiSt_ed'_of over 50 pages:
and 30 exhibits in addition to two addendunis which

contained vital information for the court's decision. Ms.
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Gasner interviewed at least 14. individuals over the
course of her investigation in addition to participating in

the bankruptcy. proceeding.

Sarah Chussler, Esq., court-appointed counsel to
Steven 8., is awarded the reasonable sum of [***22]
$134,325.00 for 298.5 hours of proféssional sefvices
and $951.19 for disbursements (see NYSCEF Doc No.
356). Ms. Chussler has been practicing law since 2013,
and Is @ partner at Abrams Fensterman LLP in the
Mental Health and. Elder Law Department. She is a
member of the-New York State Bar Association, Elder
Law and.Special Needs Section and currently serves as
the. vice co-chair of the Elder Abuse Committae. She is
also a member of the New York State Bar Association.
Health Law Section, Nassau County Bar Association
‘Elder Law Social Services & Health Advocacy

Comnmittee, and the Brooklyn Bar Association Elder Law

Committee. She was selected as.a New York Metro:

"Rising Star" in New York Elder Law by Super Lawyers
i 2019, 2020, and 2021, and was selected to the Best
Lawyers "Ones to- Watch” list for Elder Law from 2021
through 2024 and for Health Care Law from 2012

through 2024, Ms. Chussler has vigorously advocated

for Steven S.'s interests throughout the pendency of this-

case, ‘including 13 status conferences, settlement
conferences..and oral arguments, and the entirety of the
trial, engaging in direct examination and cross-

examination of muitiple witnesses:

Aytan Bellin, Esq., counsel [***23] to cross-petitioner

Grace S., is awarded the reasonable sum of
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$175,200.00 for 298.5 hof_uﬁrés- of professional services
and $46.09 for disbursements (see NYSCEF Doc No.
358). Mr. Bellin has been -p_fact_i_cing for over 32 years
and is .counsel to. K:a_ts_l_q'?; Korins LLP. He: graduated
magna.cum:- laude from 'Yialeé College. and received hig
Juris Doctor from -quumbifa _Léaw School [**2365) where
he served as editor for th_é._ (E)olUmb'ia Law Review. Mr.
Bellin was a law clerk in-tﬁe- l).'nited States District Court
for the Southemn Dist'rict-'-o:f N?ew York, and [***8] has
vast experience in- both New York State and -federai
courts, litigating Medicaid ti)e'n:eﬁtsfir'i ‘both individual and
class action lawsuits. A‘dd_i’tibnally,- Mr. Bellin has
extensive commercial Iitigation experience. He has
received the New York State Ba'r- Association Elder Law
and Special Needs_'S_e_ctior_a AWard and has lectured for
the continuing legal educa_t'ioﬁ' [*692] programs for the
New York State Bar A#sofcii&ation's Eider Law .and
Special Needs Section as well as for the National
Academy of Eider Law Attorneys. Although Mr. Bellin
was not retained. for the entirety of the trial, he
participated in the pretrial coﬁférences and applications
and the early stage of _thé trial, ‘and returned to
engage [**24] in the -settl;emeni conferences .and
phase four of the trial 'w'here% he conducted extensive’

direct and cross-examination of the witnesses.

Robert Harper, Esq., cou nsel .-for. cross-petitioner Shelly
F., is awarded the re_aso_nabl’é sum. of $247,592.52 for
4684.08 hours of pro_f'es‘sibhafl services. rendered, of
which $150,359.35 shall be;r_eifmbu_rsed to Shelly F., and

$5,760.07 in disbursements (see NYSCEF Doc No.
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352). Mr. Harper has been practicing since 2008 and is
currently a _pariner ‘with Farrell Fritz, P.C., primarily
specializing in trusts and estates and contested
guardianship proceedings. He serves as a special
professor of law at Hofstra University's Maurice A.
Deane School of Law, has chaired the New: York State
Bar Association's Trusts and Estate' Law Section, was
director of the -Suffolk: County Bar Assaciation, co-
chaired the Suffolk County Bar Association's
Surrogate’s Court Committee, was an officer of the
Suffolk Academy of Law and.co-chair of the Legislation
and Governmental Relations Committee of the New
York State Bar Association’s Trust and Estates Law
Saction, and is.chair-elect, secretary; and treasurer of
the New York State Bar Association’s Trust and Estates
Law Section. In 2023, Mr. Harper was elected a director
of the Nassau County Bar Association. [**25] Mr.

Harper has served as counsél of record and co-

authored -an- amicus curiae brief for a ‘case that

appeared before the United. States Supreme Court, has
had multiple articles published in  various.
publications and was recognized -as a Super Lawyers
New York Metro “Rising Star" in the field of Estate and
Trust Litigation between 2013-2022. Mr. Harper, and his
co-counsel-Mr. Cahn, have participated in every.stage
of this proceeding that was highly contested .and were
instrumental in the settlement of phases: two and three
of this proceeding: Both engaged in vigarous direct and
cross-examination which aided the court in determining

Steven 8.'s best interesis.

law-
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Jokn Farinaéei, Esq., cou‘nfselé to petitioner Cotinne 8., is
awarded the reasonable sum of $292,380.00 for 487.3
hours of professional seivices, of which $40,000.00
shall be reimbised to ‘Corifine S., and $3,923.48 in
disbursements (see NYSC;EF Doc. No. 361) Mr,
Farinacci has been praté:ticé'ng for 25 years, [*693]
coricentrating in trusts, eé_ta‘tés,_ Surrogate's Court and
guardianship. He has b.eeri .a;paﬂner at Ruskin Moscou
Faltischek P.C. for 10 yea:rs zéan'd‘ is head of the Estatg;
Trust and Fiduciary Lit_igaftiorfj practice group. He has
extensive ftrial e’kperi’e‘nceé [**26] in New York State
Supreme: Cout, succe_ssf'tjlly E_argue'd' an appeal before
the New Yoik State Court; of Appeals and practiced in
the- Eastern District of New. York. Mr. Farinacci is a past
co-chair of the Surrogate's f:outt Estates and Trusts
Committee of the Nassau CB'un'ly Bar. Association, a
member of the. Exectitive Committee of the New York
State Bar Association [-**3ﬁ66j Trusts and Estates Law
Section, past vice-chair of the Section's Surrogate's
Court Committee, past vic’e-éhair of its Comnmittee -on
Continuing Legal Education ‘-hn_d a past chair of the
Surrcgate's  Court Comm_itte;e and FEstate Litigation
Committee. Mr. Farihacci Ié_ct'lires on areas of trusts and
estates and fiductary law, has served as ‘a speaker for
the New York State Bar Asséciaﬁon's continuing legai
education programs and _N:i-:_s‘sjau_'Academy of Law, and.
frequently writes on tw#t 'Salnd estate topics. Mr,
Farinacci has been a 'nece;ssa;r.y -and vital party to this
matter and has [***10] partiEipated_ in every stage of
this proceeding from the :'ini'fial fiing of the petition

through the present. He conducted impressive direct
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and cross-examination of the witnesses when

advocating for his client and Steven S:
Accordingly, itis.

Ordered that John Newman, Esq. (Fiduciary. [***27} No.
112251) of 6268 Jericho Turnpike, ‘Commack, NY
11725, (631) -486-7802, inewesq@gmail.com, is
appointed personal needs guardian and. property
management guardian. of Steven S. for an indefinite
- ‘period of time and s directed to visit with Steven S.. at

least 24 times per year; and it is further

Ordered that the guardian, John Newman, Esg., .is
authorized to have all of the powers set forth in. the

proposed judgment pursuant to Menfal Hygiene Law §§

81.21 and 81.22, and to exercise those powers in the

best interests of Steven S., with due consideration given
to-Steven S.'s mental and physical impairments; and it is

further

Ordered that the. monetary awards granted to- the court
appointees and to the privately retained attorneys shall
be paid by the guardian, John Newman, Esq., from: the
guardianship account (see Matter of John T.. 42 AD3d
459, 462, 839 N.Y.S.2d 783 [2d Dept 2007]) within 10

days after this order has been uploaded into the New

York State Courts Electronic Filing System (NYSGEF);

and it is further

["694] Ordered that the temporary.guardian file a final
‘account within 60 days of the uploading of this order on

NYSCEF: and if is further

Y. Misc. LEXIS 23409, ***26; 2023 NY Slip Op 23418,
10 o

Ordered that the -temporafy 'fece_iver, Hon. Anthony F.
Marane ('retir_ed'). turn over%-thé monies In possession 1o
the guardian; John Newmén,?Esq., [**28] who shall in

turn

1. obtain a bond as soon as épossible in the sum of $2

million; and

2, invest the sum of $6 rriill_it}n in guardianship assets
with-each of the following f‘p‘ﬁrﬁcipa}S and -entities on the
condition that these as_séts? be placed in resirictive

.accounts and prudently and. conservatively managed by

a. Bernstein Private. .Weé!th; Management by Jeffrey
Weisenfeld and Casey "Su!f.{van. as. fiduciaries, 1345
Avenue: of the Americas, New York, N.Y. 10105, 212-
212-407-5850:

407-5878, (fax}

wiesenfeldjs@bemstein.com; -

b Stifel, by Alan H. Coht_é_r, .CFP, First Vice-President
Investments, 1393 Veterans Memorial Highway,
Hauppauge, New York '11_?3'88_%,- 631-360-5719, 631-070-
2930  ({fax), cohna@stifel-c:fam,_ contact registered

assistant Donna Russo at 6_31—;360-5?-3?;

¢. Madison Advisors Servfées by Gary Schwartz,
President and .CEO, 4 New King Street; Suite 120,
White Plains, NY 10604, 300;-222-2091, 800-249-9403
cell; email:

(fax), 914:837-8330,

gschwa‘rtZ@madisonpla'nning';Q:o_m‘ ‘and it is-further
Ordered that the guardian muét-seek pre-approval from

this court. to retain any aftorneys or professiorials on

behalf of the guardian and Steven S., and it is further




82 Misc. 3d 679, "694; 207 N.Y.S.3d 353, **366; 2023 N.Y. Misc. LEXIS 23409, ***2

Rk 10

Ordered that the guardian, [**29] John Newmian, Esq.,
is directed to schedule an [**367] appointment, within

90 days of the date of this order,

1. to have Steven S. evaluated and -assessed by the
chair -of the Department of Cardiology at St. Francis
Hospital and Heart Center, 100. Port Washington Blvd.,

‘Raslyn, N.Y., and

2. to have Steven S. evaluated and assessed by the
Northwell Health Institute for ‘Neurology and
Neurosurgery, Memory Disorders Center, Manhasset,

N.Y., and it is further

Ordered that the petition and cross-petitions are granted

in accordance with the findings as indicated above.
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Matter of Laurent G. (Alexander G.) .

Supreme Caurt of New York, Appellate Division, Second Déparfmén't
June 289,:2022, Decided '
2020-03031, {Index No. 2268/18)

Reparter

206'A.D.3d 996 *; 168 N.Y.S.3d 847 ™, 2022'N.Y. App. Div. LEXIS 4083 “**;2022 NY Slip Op 041‘6_3 wner 2022 WL 2335728

[***1] In the Matter of Laurent G. (Anonymous),
appellant. and Alexander G. (Anonymous), et:al.,

respondents,

Notice: THE. PAGINATION OF THIS DOCUMENT 1S
SUBJECT TO CHANGE PENDING RELEASE OF THE
FINAL PUBLISHED VERSION.

THIS OPINION 1S UNCORRECTED AND SUBJECT
TO REVISION BEFORE PUBLICATION IN THE

OFFICIAL REPORTS.

Prior History: In a praceeding pursuant to Mental

Hygiene Law article 81 [***1] to appoint a guardian of
the property of Laurent G., an alleged incapacitated
person, Laurent G. appeals from an-order and judgment

{one paper) of the Supreme- Court, Dutchess County

(Michael G. Hayes, J.), dated February 4, 2020. The
order and judgment, after a hearing, granted the

petition..

incapacity, manage

Counsel: John C. Wirth, Jr., Poughkeepsie, NY, for
appellant. o

Cori A. Robinson PLLC, New York, NY, for respondents.
Judges: VALERIE BRATHWAITE-NELSON, J.P.,
REINALDO E. RIVERA,- CHE'R:YL E. CHAMBERS,

DEBORAH A. DOWLING, JJ. BRATHWAITE NELSON,
J.P., RIVERA, CHAMBERS and DOWLING, JJ., concur,

Opinion

Core Terms

'.'incap_acitat'ed,_.appoin_tment, clear and canvincing

-evidence, praperty mahagement, financial affairs,

[*997] [*847] DECISION & ORDER

ORDERED that the ‘order ‘and judgment is -affirmed,

without costs or disbursemerits..

The petitioners commenced this proceeding pursuant to

Mental Hygiene Law article 81 to appoint a guardian for

the property of Laurent G., their father, .an alleged

incapacitated person. After a hearing, in an order and
judgment dated February 4, 2020, the Supreme Court

granted the petition. Laurent:G. :appeals,
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208 A.D.3d 996, *997; 168 N.Y.S.3d 847, **847; 2022 N Y1 App. Div. LEXIS 4083, 1 : 2022 NY Slip Op 04168,

In order for a court to exercise its authority to appoint a
property management guardian for an alleged
incapacitated person, it must make a two-pronged

determination (see Mental Hygiene Law_§ 81.02fa]:

Matter of Carolyn S, [Gavylor], 192 AD3d 1114, 1115,

141 N.Y.8.3d 358). First, the court must determine that

“the appointment is [***2] necessary to . . . manage the.

property -and. financial affairs- of that person® (Mental

Hygiene Law § 81.02faJf1)). Second, the court must

determine either "that the person agrees to the
appointment, -or that the person is incapacitated” (id. §

81.02{ajf2]).

A determinaticn of incapacify must be based upon
evidence that the -_perSon‘- is [**848] “likely to suffer
harm" because (1) he or she is "unable to provide for . .
. property management," and (2) "the person cannot
adequately understand and appreciate the nature and
consequences of such inability” (id. § 81.02/bJ1], 2]}
"The petitioner has the burden of establishing the
alleged incapacitated person's incapacity and need for a
guardian by clear and convincing evidence" (Matfer of
Maria Z. [Bonifacio Z.] 204 AD3d 930, 931, 164

N.Y.S5.3d 881; see Mental Hygiene Law § 81.12/al).

Here, the petitioners established by clear and
convineing evidence that Laurent G. is an incapacitated
person as defined in Mental Hygiene Law arlicle 81,
Further, the evidence supported a finding that the
appointment of a guardian was the least restrictive form
of intervention necessary to manage Laurent G.'s

property and financial -affairs (see Matter of Carofyn S.

[Gaylor], 192 AD3d at 1116).

BRATHWAITE NELSON, JF’ RIVERA, CHAMBERS
and DOWLING, JJ)., concur. -

‘End of Document



§ 81:06. Who may commence a proceeding

(a) A proceeding under this article shall be-commenced by the filing of the i}etéitibn-with the court
by: |

1. the person alleged to be incapacitated;

2. a'presumptive distributee of the person alleged to be incapacitated, as thattcrm is defined in
subdivision forty-two of section one hundred three of the surrogate’s court -;Jx_célcc_dure act;

3. an executor or administrator of an estate when the alleged incapacitated iaer?son is or may be
the beneficiary of that estate; -

4, a trustee of a trust when the alleged incapacitated person is or may be -th{:.g;antor'orra:
‘beneficiary of that trust;

5. the person with whom the person alleged to be incapacitated resides;

6. a pérson otherwisé concerned with the welfare of the person alleged to. b§: iflcapacitated . For
purposes of this section a person otherwise concerned with the welfare of the -bers’on alleged to
be incapacitated may include a corporation, or a public agency, including the 'ciiepartmen't of
social services in the county where the person alleged to be incapacitated rt;,si{ies“ regardless of
whether the person alleged to be incapacitated is a recipient of public 'asSiSt_an¢e;

7. the chief executive officer, or the designee of the chief executive officer, o’f a facility in'which

the person alleged to be incapacitated is a patient or resident.




§ 81.12. Burden aid quantum of proof

(a) A determination that a person is incapacitated under the provisions of tliisgéar_tit:le must be
based on clear and convincing evidence. The burden of proof shall be on thge'ée'tiﬁoner.‘

(b) The ‘court may, for good cause shown, waive the rules of evidence. The 'érel;*rott of the court -
evaluator may be-admitted in evidence if the court evaluator testifies-and 1s su;bjec_t to cross
examination; provided, however, that if the court determines that information écon’taine__d in the
report is, in the particular circumstance of the case, not sufficiently reliableé,- the court shall

réquire that the pefson who provided the information testify and be subject to cross examiination.




§81.15. Findings

(a) Where the court determines that the person. agrees to the appointment and tihat:the
appointment is necessary, the court shall make the following findings on thé récord:‘

1. the person’s agreement to the appointment; .

2. the person’s functional limitations which impair the person’s ability to px?‘ov.éide_ for personal
needs or property management;

3. the necessity of the appointment of a guardian as a means of providing f(ér =p;e'r.s'onal needs
and/or property management for the person; .

4. the specific powers of the guardian which constitute the least restricﬁveifé‘omén of intervention
consistent with the person’s functional limitations; and

5. the duration of the appointment.

(b) Where the petition requests the appoiniment of a guardian to provide for tﬁe personal needs
for a person alleged to be incapacitated.and the court determines that-such per$0n is incapacitated
and that the appointiment is necessary, the court shall make the following ﬁﬂdihgs. on the record:
1. the person’s functional limitations which impair the person’s ability. t(')_'_prbv;ide for personal
needs;

‘2. the person’s lack of understanding and appreciation of the nature and co_nse(;lucnces of his or
‘her functional limitations; :

3. the likelihood that the person will suffer harm because of the. person’s functional limitations
and inability to-adequately understand and appreciate the nature and cons'eq_ileﬁce'sz of such
functional limitations;

4. the necessity of the appointment of a guardian to prevent such harm;

5. the specific powers of the guardian which constitute the least restrictive form of intervention




consistent with the findings of this subdivision:

6. the duration of the appointment; and

7. whether the incapacitated person should receive copies of the initial and-.éniélual report.

(c) Where the petition requests the appointment of a guardian for property ﬁialélagcment forthe
person alleged to be incapacitated, and the court determines that the person 1s iznc_apaci"tated and
‘that the appointment of a guardian is necessary, the court shall make th‘e..follox'évillg findings-on
the record: :

1. the type and amount of the property and financial resources of the person'; alieged to be
incapacitated; N

2. the person’s functional limitations which impair-the :person-’-s-.ability'with'_'re'épect to property
managemerit; 3. the person’s lack of understanding and appreciation.of the "lfla_tlé.ll‘e and
conséquences of his or her functional limitations; .

4. the likelihood that the person will suffer harm because of the‘-:-‘perSon’s’-.furélctlf'ona[ limitations
and inability to adequately understand and appreciate the hature and cOnsequer;lces of such
functional limitations; |

5. any additional findings that are required under section 81,21 of this article; -

6. the necessity of the appointment of a guardian to prevent such harm;

7. if s0, the specific powers of the guardian which constitute the least re'stric;tivée form of
intervention consistent with the person’s functional limitations and'the-.likelzihcéod. of harm
because of the person’s inabil"it_y"to adcquately understand and appreciate the n%tture'-and

9. whether the incapacitated person sheuld receive copies of the initial and qnnhal'tepon.-

NY CLS Men Hyg § 81.15




§ 81.16. Dispositional alternatives.

(a) Dismissal of the petition..

If the person alleged to be incapacitated under this article is found not to be-?inté:apacitatcd, the.
court shall dismiss the petition. |

(b) Protective arrangeéments and single transactions. If'the person alleged to é.beéinCapacit"a_.téd is.
found to be incapacitated, the court without appointing a guardian, may _.a_uthoﬁze, direct, or ratify
any transaction or series of transactions necessary to-achieve any security, .-sie'rv?i'ce, or care
arrangement meeting the fOtesecabIe needs of the incapacitated person, ormay authorize; direct,
or ratify any contract, trust, or other transaction relating to the.incapacitated-i_peérson’-s property
and financial affairs if the court determines that the transaction is necessary.-;as a means of
providing for personal needs and/or property management for the alleged -incaéacitated person.
Before approving:a protective arrangemient or othér transaction under this 'S_I_chiliViSiOﬂs the court
shall consider the interests of dependents and creditors of the incapacitated lfje_réson, and in view
of the person’s functional l¢vel, whethér the person needs the continuing pr-dte?ction. ofa.
guardian. The court thay appoint a special guardian to assist in the accompli;shlgnentiof any
proteetive arrangeiment or other transaction authorized under this s'ubdi__vis_ioin. ’;fh_e special
guardian shall have the authority conferred by the orderof appointment, Shdll fepoﬂ: to the court
on all matters done pursuant to the order of appointment and shall serve uﬂti‘l‘cii‘scharged by order
of the court. The court may approve a reasonable compensation for the. special éguar_di'an;'
however, if the court finds that the special guardian has failed to discharge his or her duties
satisfactorily in any respect, the court may deny or reduce the amount of 'comp{ensation orremove
the special guardian.

{c) Appointing a guardian..




1. If the person alleged to be incapacitated is found to have agreed to the. apgpointmc_nt ofa
guardian and the court determines that the appointment of a guardian is necze'sséar_y,.the order of
the court shall be designed to accompiish-. the least restrictive form of .interVQ_n’éio'n by appointing
a guardian with powers limited to those which the court has found nec.e'ssaréy to assist the person
in providing for personal needs and/or property management. -

2. If the person alleged to be incapacitated is found to be incapacitated and the court determines-
that the appointment of a guardian-is necessary, the order of the court shall ‘ibe hesigned to
accomplish the least restrictive form of intervention by appointing a-'guardién. \?vith' PowWers
limited to those which the court has found necessary to assist the incapacitiaét_ed% persorn in
providing for personal needs and/or property management. |

3. The order of appointment shall identify all persons entitled to notice of _all -ﬁglrther;procee_dings-._
4. The order of appointment shall identify the persons entitled to receive no;sicé._of the
incapacitated person’s death, the intended disposition of the femains of the ';deté:edent,_'funeral
arrangemernits-and final resting: place when that information is known or can b§ reasonably
ascertained by the guardian. |

5. The order of appointment may identify the petson or persons entitled to n;otiéc‘e of the
incapacitated person’s transfer to a medical facility. .

6. The order of appointment may 'identify-the-persons entitled to visit the ihéa;:;acita_ted' person, if
they so choose. However, the identification of such petsons in the order shall -i;‘i_no.Way limit the
persons éntitled to visit the incapacitated person. |

(d) The court shall direct that a judgment be entered defermining the rights of -ie-parties._

(€) The order and judgment must be entered and served within ten days of -tlile signing of the

order. A copy of the order and judgment shall be personally served upon -.and.eic'plained to the




person who s the subject of the proceedinigs in a manner which the -person-'(;aﬁ teasonably be
expected to understand by the court evaluator, or by counsel for the person, g_or_ by the guardian.
(f) When a petition is granted, or where the court otherwise deems it appro‘ﬁ_riaéfe,_ the court may
award reasonable compensation for the attorney for the petitioner, ih’cludingj_- th;e attorney general

and the attorney for a local department of socisl services,

NY CLS Men Hyg § 81.16




S.1. v. R.S., 24 Misc.3d 567 (2009)
877 N.Y.S.2d 860, 2009 N.Y. Slip Op. 29154

e
24 Misc.3d 567 e @J
Supreme Court, Nassau County, New York.

S.I and F.H., as Proposed Special Needs Guardians
and Guardians ad Litem for their Disabled Brother,
S.S., an incapacitated person, Petitioner(s),

V.

R.S., as §.8.'s health care agent and South
Nassau Communities Hospital, Defendant(s).

April 7, 2009.

Synopsis

Background: Sister moved, by order to show cause, for order
appointing her as health care special needs guardian and
guardian ad litem for her brother, empowering her to direct
immediate continuation of connection and/or re-connection
of mechanical ventilator and to direct that ventilator not
be disconnected and any other life-sustaining treatment or
procedures be implemented, and also sought order voiding
appointment of health care agent pursuant to health care
proxy executed by brother, and other related relief.

[Holding:] The Supreme Court, Nassau County, Karen V.
Murphy, J., held that no basis existed for appointment of
guardian of brother's person or property.

Petition dismissed.

West Headnotes (3)

Evidence = Acts and Statements of Sick or

(1]

Injured Persons

Evidence <= Particular statements or

assertions

Patient's request that community ambulance
service that strictly adhered to Orthodox Jewish
law be called was neither dying declaration nor
excited utterance indicative of patient's desire to
be saved, for purposes of petition by patient's
siblings seeking, inter alia, to void patient's
appointment of health care agent pursuant to
health care proxy; request did not establish

WESTLAW

,4.4{{) /%cr/ﬁ
roxcy /\J’J
Y(aﬁ)m(

. anything other than patient's acknowledgement
that he was in need of immediate medical care.

“‘MLKmney s Public Health Law § 2992(1, 3).

2] Health <= Incompetent persons in general
Mental Health <= Mental incompetency or
incapacity in general

Health care proxy executed by patient was
valid and satisfied statutory requirements, and no
grounds existed to remove appointed health care
agent or determine that she was acting in bad
faith in making health care decisions for patient,
and therefore no basis existed for appointment of
guardian of patient's person or property pursuant
to petition of patient's siblings, notwithstanding
their contentions that appointed agent was acting
contrary to patient's religious beliefs, was not
acting in his best interests in not agreeing to
certain medical care, including continued use
of ventilation equipment and implementation of
other life-sustaining procedures, and was acting
in bad faith as a result of being motivated
by fear of financial ramifications of patient's

health care. [ ~McKinney's Public Health Law

o
§§ 2981, 92992; McKinney's Mental Hygiene
Law § 81.02.

[31 Health &= Substituted judgment; role of
guardian or others in general

Mere speculation or hope, regardless of how
heartfelt, cannot override decisions of health
care agent appointed pursuant to health care
proxy, which have priority over other surrogates.

T‘* McKmncy s Public Health Law § 2982(4).

Attorneys and Law Firms
**861 Mark J. Kurzmann, Esq., Pearl River, for Petitioner.

Garfunkel, Wild & Travis, Eve Green Koopersmith, Esq.,
Great Neck, for Respondent (Hospital).
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Emily Franchina, Garden City, for Respondent (R.S.)

Sidnéy Hirschfeld by Cathérine Anagnosaopoulos, Esq.,
Mineola, NY, for S.5.

Opinion
KAREN V. MURPHY, J.

*568 Petitioner moved by Order to Show Cause for an order
putsuant to Mental Hygiene Law § 81.02(a) appointing the

Petitioner F.H. the heéalth care special needs guardian and.

guaxdian ad litem for her brother S.S.; empowering FH. to
direct the immediate continiation of ‘the coiinection and/cr
re-connection of. the mechanical ventilator; and to further
direct-that the ventilator not be disconnected and that any
other life sustaining treatment of procedures be impleniented.
Petitionér further sought an order pursuant to Fopublic
‘Health Law § 2992(1) and (3) voiding the appointmeiit of R.S.
“under the January, 2009 héalth care proxy executed by S.S.
and other related relief.

Pending the hearing of the proceeding Respondents were

“temporarily enjoined from interfering with or instructing.

any heslth ciré providér to withhold mechanical or -other

-ventilation or breathing - assistance, artificial nutrition and

hydration from-S.S;” and. it was farther ordered that -**862
pending the heanng, South Nassau Communities Hospital
wag not to remove the-ventilator attached to 8. S.

Mental Hygiene. Legal Services was appointed. counsel for
8.8, A..hearing was held at the hospital -on Monday March
23, 2009 and was continued there on. Wednesday March 25,
2009. At the start of the hearing; Petitioner sought to amend
the Petition to name, S.1. as-an additional Petitioner and that
application was granted aid the: caption amended accordingly:
Atthe conclusion of the héaring the Court visited the patient,
S.S. at his bedside.

In 1990, Public Health Law was amended to add Article. 29~
C-Health Cate Agents and Proxies. The legislative intent
was fo establish a.decision making process to allow competent
adults to appoint an agént fo decide -about héaith care
tieatmerit in the event they lose decision making capacity. The
legislation conferred nonew riglits regarding the provision or
rejection of any specific hieilth care treatment and affirmed
existing faws.and policies, which limit individual conduct,
including those laws and policies against homicide, suicide;,
assisted suicide and mercy killing (1990 Regular Session

Chapter 752, Message of” NeceSSIty) ‘Senator Michaél J.
Tully, Jr. stated in his’ memorandum in-support of this bill that

the *569 bill was based upon: the consensus of the diverse

Task Force on Life-arid the Law convencd by Governot Mario:

Cuoriio in March 1985, Tt was recogmzed that based upon
the ¥~Court of Appeals decision iti In. Re O'Connor, 72

N.Y.2d 517, 531 N.E2d 607, 534:N.Y.S.2d. 886 (1988) the
decision to decling the provision o;f:lifé_.- sustaining treatment.

could be made only-upon clear and convincing evidence that
thie. patient, given the particular ¢ircumstances the. patient
was facing, would decline the partlcular freatment proposed.
Recognizing that to be a “very: stringent standard” that “may
be difficult to mest in most cases” this law was enacted to
fill what was believed to be a f‘cﬁ_ﬁ_oal_ gap” in the statutory
framework governing health care goo:i'sions in New York.

Senatof- Tully explained that the O'Connor Court, despite
stating a stringent-standard (oloarfand convincing evidence)
suggested that through the creation of a springing power
of attomey; a principal-‘could invest another person with
authority to express the principal's wishes with fespect to
medical treatment. Public Health Law Article 29-C was.
enacted to “climinate the amblgultles in the law and obviate
the need for a higalth ¢are provider or family member to seck
court approval of proposed: trcatrﬁent for an adult unable to
make héslth ¢aré decisions.” (Tillyy memorandum at page
363 of Chapter Law Memoran&uia_z:i L. 1990 ch. 752).

Govemnor Cuome in his approval Memoranidum cited the
bill -as “an effective means to ensure that [adult patients’]
treatment wishes and interests will bé protected if they lose the
capacity to speal for themselves, The health care agent must
make decisions based upon th'e patient's wiéhcs, ingluding
consideration of the patient's religious and mioral beliefs.” The
Govemor discussed the standard of reasonableness adepted
by the Legislature, “Tf the -patiéht's:wis':hcs are not reasonably
known;, the agent must decide bised on a judgment abouit
the patient’s best interests.” Highlighting another safeguard,
the Governor noted that a hiéalth eare agent can decide
against thie provision of artifigial nutrition and/or hydration
only when the decision reflects: the patient's reasonably

%570 known wishés. The Governor further recognized *The
choices posed by medicat advances will stilb-be difficult. We
will continue to- confront them as: patlents family members,

or health cire: profossnona]s But the added anguish of

legal uncertainty **863 and confusmn will be removed for
patients who have created a h_og}th_ gare proxy.” (Governor's
Mem. Approving L:.1990, ch. 752).

WESTLAW
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The stated intent to remove the legal uncertainty and
confusion when 4 patient has creatéd a ealth cire proxy
has apparently been met successfully in practice. In the
nearly two decades since the Health Caré Proxy Law was
enacted there have been few report_ed decisions interpreting
and applying Public Health Law Article 29-C. While it
appears:to this Court, based upon the memoranda supporting
the bill's passage; which contrasted the O'Connor decision
and the'reasonableness standard set forth in'the statute, that
the legislatare rejected: the clear and convincing standard
when a'hédlth caré proxy has been created, some courts are
still applying the more stringent standard, theteby continuing
the legacy of confuswn and legal uncertainty. (see ”Man.‘er

of University Hospital of the State University of New York
Upstate Medical University, 194 Misc.2d 372, 754 N.Y.S. 2d

153 (Sup. Ct. Onondaga Co., 1 L/ 12!2002);-_Mdt’ter- of

Balich, 2003 N.Y. Slip Op. 51080(U), 2003 WL 21649907

[Sup. Ct. Suffolk Co., 7/10/2003]; BOrensieiri v. Simonsen,
8. Misc.3d 481, 797 N.Y.8.2d 818 [Sup. Ct. Queens Co
3/30/20051)

Regardless of our joie-de vie; death is still ah inescapable
certainty. Défining death, however; is becoming much more
difficult and less -certain. Historically, we had: little to
no control. over how and when death-w_oul_d occur, but.
modern medicine has upset the laws of nature and created
significant controversy regarding whien life begins and ends,
Wliile: recognizirig the mirdcle- of lif¢ saving measures,
the legislature and courts have been forced to consider
the meaning of life and equally .'impo'rtant, death, at times
referencinga fiv:‘ng_corpsq, foreflect the condition of a person
.incapable of living without thie aid of machines and tubes. The
statutory ereation of a héalth ‘ca¥é proxy assures that evern
those titable. to speak may stili exercise their Tight to refuse.
treatment that would sustain their existence, evén after life as
they knew it was forever over, or to'exercise their right to have.
such treatment regardless of quality of life issues-or futility of
_such treatment, because every life is precious-and unique.

"The matter sub- judice pits a patient's sibligs against his
wife: Not only are their differing positions based upon their
relationship. *571° with'the-patien_t; religionand othar-bcl_iefs;
-the veryintent-of the principal is at issue. Herein the principal,
“while verbally expressing a wish fo live his. way and on his
terms without being dependent upori machines, in response:
to being advised by his doctor that his future may well be
dependent upon the use of a respirator; created a health
care proxy stating “I wish to. live.” This:Court is charged

with -trying to reconcile those :seemingly iticongruent and
impossible. desires to determine the principal’s wishes and
whether the agent is acting in accordance with those wishies.

The principal and patient S:S. was ‘described by witnesses
as a magnetic, loud, colorful, outspoken “In- your face kind
of guy” who loved to work, loved the Yankees and loved
life. He suffered from obesity, whwh impacted on his ability

to breathe. Despite having his. stomach tanded several years

ago, 8.8, still loved to eat and contified to battle his weight
and the adverse effects it had on his health. Approximately
two and one.half years ago in November 2006, S.S. was
rushed to the emergency room and during' that hospitalization,

dué to elévated carbon dioxide: [CDZ) levels, had to-have a.
tracheotomy.

Dr. A, S.8.'s freating’ Pulmoﬁ'blbgiSt who has treated S.5:
since that hospitalization **864. : testified. Dr. A. is both
a friend. ahd doctor to S.S. and hc began treating S.S. for
abdominal distress and breathing difficulties afier séeing him

in'the emergency room in November 2006, .S.S. had an
‘extended stay in ICU at that time. S.8. was:able'to be weaned

off the-respirator and was -sent for rehabilitation upon his
release from the Hospital, After a brigf re-hospitalization, $.S.
returned home and while frastrated by limitations pertairing
to- the trache, for example his inability to swim, he resumed
working and weit about his activit_ies of daily living.

Afier 8.8, fell ill on January 5, 2009 RS, to_ok him to sge
Dr. A. Petitioner F.H. followed theni to the doctor's office

in her own car and waited in the ;_w_aiting room while E.S.
and 8.8. met with Dr. A. At that visit, Dr. A discussed 8.8.'
condition and freatment alternatives going forward, including:

antibiotics, a stomach scope and ia respirator. 8.S. said he

did not want a mechanical ‘ventilator or artificial nutrition.
According fo Dr. A..and R.8.,$.S. often complained abotit thie
trache and repeatedly tried fo h?ve_z_it'_rcmoved because “This
18 no way to live.” :

S.8..spokeabout the people hie saw while he was in ICU ‘and.
“rehiab”, dépendent on tubes to livé: and was very aniniated
and *572 emphatic that he was willing to die rather than live
tike that. This was so, despite having dlready benefitted from
the type of devices hie was now rejécting, i.¢., the NG (naso-
gastric feeding) tube. and respirator during the November
2006 hospitalization, o \

In light of that, Dr. A. brought;up the subject of a Health
Caré Proxy and provided the form, which meets the statutory
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criteria; to.8.8. and encouraged him to fill it out. R.S, actually
completed the form for 8.8.'s signaturé: At §:8.'s direction,
R:S., in paragraph “2. Optional Instructions” wrote: “I wishto
live.” Dr. A.;-acknowlcd_ged mever liaving seen anyone write
such a statenient on a health take proxy, but explained that
'S.S.did not want the doctor to- give up on him, he wanted
the trache out “in the worst way,” so that he could go to.the
beach club, and wanted to live on'Liis terms, not in 2 nursing
home. The doctor:said that 8.3, spoke to him on.a number of
-occasions about the _v'a'lué §.8. placed on the guality of life.
$.S. was very emphatic, very clear about how he wanted fo
live; and spoke often:on the subject, including his desire to go
to Yankee gamies and thie beach club..

Although Dr, A, did not reeall F.H. being in the waiting room
on that visit, he acknowlédged speaking to her about S:S.
on other accasions. 8.8, did not list an alternate liéalth care
‘agent. S.8.'s siblinigs, ._the;:Pet_i_tione_rs herein, while interested
in8.S.s «care, were not chosen by 8.5, to be his health care.
agents, nor did he advise Dr. A. that.he would like'to discuss
‘his care. and treatment or the higalth care proxy with them
prior to signing it.

Petitioners are Orthodox Jews and while 8.5. was brought
up in an Orthodox household, he has not been observant for

decades, 8.8, clearly fespected his family’s observances but:

he did not belong to a temple, he worked on the Sabbath,.
including during the year of mourning following his father's
.death, and did not keep a4 Kosher home cr attend religious
services on a regular basis. The strorigly held views ‘of
Petifioners were not S.8:'s. It was important to 8.8. however,
that when his time came; he wished to-be buried with his
mother, and wanted his brother, Petitioner S.I. to officiate, and
further that liis foneral arrangements would be made by S:L
S.S., while freely discussing his funeral arrangemetits with
his brother reportedly did not speak to him about artificial
muttition, hiydration, the ventilator or other treatmeént or end
of lifé decisions.

**865 FI., upon learning at Dr. A.s' office that the:doctor
told 8,8 that he must los¢ weight or Lé would be on a
respiratorand *573 that'$.S. had signed a héalth ¢a¥e proxy
stating that he “wished to live” neverdiscussed with 8.5.-what
he meant by that, or what S.8.'s wishes were, nor did she
inéuire as to why she was not.an alternate agent. Indeed, she
acknowledged that 8.S. wis not an Orthodox Jew, and while
her posifion, based upon her religious beliefs, is to prolong
life ‘ng matter what the circushstance, the -e_\(idenc_ej did not
establish that 8.S. shiared her religious views. F.H. also denied

‘ever having a specific conversation with S:8. regarding the

use of a ventilator or artificial nutrition and hydration, but
stated that they talked about his fungral arrangements.

Petitioners allege that 'Respbndcfnt- R.S: is dcting contrary. to-
3S_,S;'s_ religious beliefs; notin: hisi best interests in that she has-
not agreed to the insertion of aPEG tube, for optimum care to’
replace the NG tube; and further that she is acting i bad faith

‘in that sheis motivated by fear of the fihancial ramifications

of'S.8.'s health care. No evidence was presented to-establish

that $.8.'s insurance would not be c@:_nt'i'nucd or that financial

circumstances were dire or that RiS.'s decisions are being

-made for financial reasons. 'Whil@: _thfe Petitioners testified that

S.5. honored his father's wishes. aﬁd--j_oined in his siblings'

decision nof to withhold life sustaining treatment from his

dying father four years.ago, there -was. no, evidence that 8.8,
sought the same treatment forhimself. Wliethei'8.S. may have
chosento speak only of an Orthodox funeral but not end of

-life decisions because he knew his wishes were contrary to.

his siblings’ religious. beliefs is a matter of speculation and
can it be determined by this Court, The evidence established
that while S.S. chose not to live as:an Orthodox Jew, it was
his desire to be buried in accordance with Orthodox tradition.:

[1] Petitioners argue that 8.8s request that Hatzalah be
called was either a dying declaration or an excited utferance
indicative of his,-desire to be saved and consistent with
his instructions in the' proxy, “I wish: 1o live!!!” Hatzalah
is-a community ambulance sewicé._th_at strictly adheres to
Orthodox Jewish law and orie that §.S. had used previdusly:
The Court notes that had 911 been called instead of Hatzalah,
the Emergency.Medical Techniciang would have also worked
to save S.8, as saving lives is a shared ‘mission and
responsibility of all first responders. The Court does not
find the choice of ambulance service to be either a dying
declaration -or. excited utterance nor does “Call Hatzalah™
establish anything other than S.8.'s acknowledgment that
%574 he was in nieed of iimediate medical care. The agent's
unfortunite use of purictuation (11y after writing S.8.'s “I
wish to live!!!™ statement ‘was _not.. at 8.5.'s direction and
the Cout credits R.S.'s explandtion of her “habit™ of adding
exclamation points.and does not share Petitioners' contention
that the punctuation was significant or meaningful to 5.8
The Couit notes that at the time R,S: imifaterally added the

exclamation points, S.S. was walking, talking and while not

in fobust bealth, was on his way homie from an office visit and
not in extremis. Co
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The Petitioners did not produce any witnesses who claimed to
have discussed S.S.'s wishes regarding health care. The only
evidence presented at the hearing regarding S.S.'s expressed
wishes with respect to his health care and treatment was
adduced through the testimony of Dr. A. and R.S. Both
individuals had numerous conversations with S.S., wherein
he indicated his desire to live life to the fullest, but that he did
not want to be on a respirator. Indeed, he did not even want
the trache, a less burdensome form of treatment. **866 R.S.
testified that she and S.S. discussed the Terri Schiavo case
when it was being reported in the news and how he did not
want to live like that. She also recalled that while S.S. was
in rehab, each day she wheeled him by the room next to his,
he would look at the young girl, laying all but lifeless in her
bed, hooked up to machines and tubes and would say that he
would not want to live like that.

The testimony supports a finding that S.S. wanted to live life
to the fullest, not to merely exist, unable to communicate and
interact with his family and friends. The evidence established
S.S. expressly entrusted his wife to be his health care agent
and to carry out his wishes, as expressed again to R.S. and
to Dr. A., just days before suffering a heart attack and severe
neurological damage to his brain.

2] B3l

on January 5, 2009 is valid and meets the statutory criteria set

.
forth in T:]Puhlic Health Law § 2981. While this proceeding

I find that the Health Care Proxy executed by S.S.

was properly commenced by the principal's siblings pursuant

to PHL L_';jﬁ 2992, the Petitioners have failed to establish any
ground upon which the agent should be removed, they have
not established that the agent is acting in bad faith; nor have
they proffered any proof that would warrant overriding the
agent's decision on the grounds that the decision was made

e

in bad faith or that it was not in accordance with PHL | ""‘§
2982(1) or (2). Mere speculation or hope, regardless of how
heartfelt, can not override the agent's decisions, which have

priority over other surrogates (PHL ~ §2982f4] ).

*575 Having determined that the Health Care Proxy is
valid, there is no need for a guardian of the person or property
of S.S. pursuant to Mental Hygiene Law § 81.02. Petitioners
failed to establish grounds for such an appointment. (See

L"‘_‘;Marzer of Isadora R., 5 A.D.3d 494, 773 N.Y.5.2d 96 (2d

Dept., 2004); M Matter of Alhert S., 286 A.D.2d 684, 730
N.Y.8.2d 128 [2d Dept., 2001] ).

Accordingly, the Petition is dismissed.

The foregoing constitutes the Order of this Court.

All Citations

24 Misc.3d 567, 877 N.Y.S.2d 860, 2009 N.Y. Slip Op. 29154
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Introduction

This Task Force was constituted by then Presiding Justice ofthe Appel!a_te'Di_vi'sidn, Second:
Department,.Alan D, Scheinkman, and concluded unde'r Presiding J usticé Hécior D. LaSalle,

“We heartily thank them - both for their commitmient to those thh mcapacxtles and their
assistance with the creation of this Report. .

This Task Force was comprlsed of members of the Court - from Judges to-¢lerks who are.
assigned to Guardlanslup matters prxmanly under Mental Hyglene Law Article 81 (“Axticle 81")..
Additionally, members of the Elder Law / Guardianship bar, various bar associations, and the Article
81 Guardianship Roundtable were consulted and provided their views. and recommendatlons

_ Before we begin this Report, we wish to note that the success of our Court in Guardianship

matters lies in the dedication of the attorneys, juidges and clerks that. practice in this area. The bar -

both 1nd1v1dually and through its associations --continually give of their time to assist the Court and
those that we setve. The commitment of the judges and Court staff is, indéed, remarkable.

Initially, when we began this Report, our purpose was toTe-examine how Guardianship Parts
are functioning within the Second Department since the Report of the first Task Forcé was issued
in 2005, and to make recommendations for changes-that we felt might be appropriate. However, in
March 2020, when the global- health pandemic struck, both our focus: and insight broadened
considerably. As with the rest of our Courts in the Unified Court System, - we faced unprecedented
challenges and adapted through both conventional and unconventional means

Unfortunately, the pandemic affected those that we servethe hardest, Most of these people
are either elderly or are afflicted with pre-existing medical conditions, and-a majonty who either:
reside in'a residential health care or-are isolated at home - were considered “high risk” members-of
society for this pandemic. Qur Court staff and judges rose to the occasion. There were- always
individuals available in the courthiouses to provide assistance. Judges and lawyers found ways to be
avallable, whether in-person (behind masks and plexiglass ) or-vig telephone.or video technology.
Couintless hours were spent trying to ensure that our wards were safe, as well as making certain that'
those who did not survive were treated withi the utmost dignity. Many emergency hearings were held
for those who never expected to find themselves in such dire circumstances. With the assistance of
our bar, Court staff-and our judges, we proudly remained v1g11ant in serving our wards.

This Report provides a great deal of comments and recommendations. regardmg the various
aspects of our Guardianship system. ‘However, there are certain ateas we would like to highlight.

First, we believe that itis crucial to expand services to. acconunodate those that seek to bring
these cases pro se. The need to seek the appointment of a Guardian is not based on the financial
‘means of an individual, and the process can be overwhelming and costly. An individual that
commences a Guardianship proceeding pro se not only must navigate the preparation of the petition,
but-also must determine who must receive notice of the hearing and how thése interested parties
must be served. Ifthe petition is granted, then comes the complexities of drafting a judgment, as-
‘well as obtaining a’bond and the commission. Although ourpro se offices do offer some assistance,
the extent of assistance required exceeds that which these offices can or should provide.

it



We strongly recommend the creation of a system where pro se petitioners in Guardianship
matters can be referred directly to practicing attorneys for pro bono legal assistance.

Second, we believe that there is a dire heed for a system that can provide the appointment
of Guardians to.individuals who are re31dmg inlong term residential healthcare facilities and do nat
have an appropriate family member who can qualify and serve asa Guardlan To date, service to
these individuals has been limited to a:small number of not-for-profit orgamzatlons which are all
overwhelmed with cases: and significantly understaffed and underfunded. All too often, we have:
come close to some of these organizations not being able to remain viable service prov1ders to our
wards. Since the Court has the obligation to appoint appropriate individuals to serve as Guardians,
we believe that we should strive to establish a system that assists in meeting thls task:

Third, the diversity of prospective appointees on the approved ﬁducxary list must be:
expanded. Specifically, we should strive to increase the diversity of cultures, languages and
professions. of the fiduciaries on the Part 36 fiduciary list. ‘Individuals that speak languages in
addition to English and that are aware of the nuances of other cultures would greatly assist the Court
and, thercfore, those that we, serve. An expansion to recruitment:of nurses, social workers and
students would also enhance the expertise.of Court Evaluators. At & minimum, we must seek to
provide more information to Court users as to howto navigate the Guardlanshlp processinlanguages
other than in English - particularly for those who are acting pro se.

Fourth, as a consequence of the pandemic, Guardianship proceedmgs are now “e-filed”.
While this .administrative modification has certainly resulted in greater eﬁicleney and ease of
- handling a Guardianship case, it also raises concerns as to-maintaining the privacy of anindividual’s
-medical and financial information. We believe that appropriate security measures must be developed
and implemented in this respect.

Finally, we recominiend a change in the manner in which Guardlanshlp case inventories are’
recorded statistically. Currenily, once a hearing is held and a. decision rendered the case is
considered disposed and is no longer carried on a Guard1ansh1p Judge’s open inventory. Yet, if
someone is found to be incapacitated and a Guardian is appointed, in essence, the case has just
begun. The Cotrt has exclusive anid continuing jurisdiction over every aspect.of a guardianship
matter, (MHL 83.21) The Court will have many motions and conférences pertaining to this file for
years to come. For example, the Court will deal with Medicaid planning; selling/purchasing real.
property, managing real property, care-management and residential pla'cer'nént issues, ap'pr'oVing.j
settiements, resolving family disputes, and a host of other issues: This is in.addition to reviewing
and approving annual accountmgs initial repoits, expense requests and applications for professional
fees: Accordlngly, it is recommended that if a petition to.appoint-a Guard.lan is granted, the case
remain ot a Guardianship Judge’s case inventory until a final accoun’ung 1is approved ard the
Guardian is discharged.

We encourage all to review our assessments, recommendations and 1deas The Task Force
has put a great deal of thought and effort into this Report, with the goal of i improving the way the-
Court can best serve our-constituents - attorneys, Court users, and 1ncapac_1tated persons alike,

The 'G'uar'diai;sfl_ip Task Force
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1
GUARDIANSHIP COMPLIANCE; -
Personnel and Recommended Procedures

Active case management is essential to effectively monitor the. status of Guardianship

proceedings, to assure complignce with all court directives, laws and rules and, most importantly,
~ to protect a Person In Need of a Guardian (“PING™) or an Incapacltated Person (“IP”) Sinice 2003,
" each Judicial District has developed systems and a stricture to track the prohferatlon and ever-
increasing complexity. of Guardianship matters. While ensuring comphance ultimately resides with
the. Guardianship Judge, the process to ensure compliance falls primarily upon Part 36 Court
appointees (i.e. the Guardian and the Court Examiner) and Court personnel (ie., the Guardianship.
Referee or a Court Attorney/Referee.and clerical staff specifically appointed {o monitor and review
Guardianship matters), Accordingly, it is essential that the structure ultimately adopted ensures the
accountability of Guardians respecting financial transactions and personal declslons

This section will attempt to et forth uniform roles for the two most significant. Couirt-
appointess. (the Guardian. and the ‘Court Examiner), the most significant Court personnel
(Guardianship Referee or Court Attomq:/Referee, and CourtAna{yst) -:whom, where resources
permit, should comprise the minimum staff members assigned in each Judicial District’s
Guardianship Part -and ideal procedures to be developed and implemented by the Administrative
Judge in each Judicial District based on the tesources available in each Court and, in some instances,
on & District-wide basis to. achieve. Jjudicial campliance during the course of Article 81
Guardxanshlps Compliance is best defined as ensuring réporting accountablhty by Guardians to
Couft Examiners, at statitorily-defirtied periodic intervals, or as directed by the Court; as to the
personal decisions and/or financial transactions made by the Guardian on behalf of a PING and/or
IP, all ultimately approved by the Court. o

Appointees and Courf Personnel

Guardian:

On oceasion, upon the initial filing of the Guardianship petition and before the Guardianship
‘hearing is completed, exigent circumstances may exist which must be addressed immediately, In
those cases, the Court may appoint a Tempoiary Guardian of the Person:and/or Property for the
Alleged Incapacitated Person (“AIP”) / PING (Meuntal Hygiene Law [“MI—IL”] § 81.23). A Court
Certified Copy of the Order Appointing Temporary Guardian shall act as the Commission. Inmost.
instances, following a hearing (MHL §§ 81.11 - 81.15), and, i1 the case of a PING, upon the PING’s-
consent, the Guardianship:Judge will determine whether the AIP requires the -appointment of a
Guardxan, upon review and assessment of the criteria set. forth in MHL. § 81 02. In the'event: the
appointment of a Guardian is warranted and the Guardianship Judge is satisfied as to the- eligibility
of the proposed Guardian to serve (MHL § 81.19), the Court will render its decision - most often,
on the record immediately following the hearing - appointing the Guardlan and providing the
Guardian with the powers defining the Guardian’s authotity attendant to the PING/IP’s personal
needs (MHL-§ 81,22) and/or property management (MHL § 81.21). These powers will ultimately
be set forth in the Findings of Fact; Conclusions of Law and Judgment (“Judgment”) or Order &
Judgment, which is typically noticed for settlement upon the parties /counsel /Court-appointees
(i.e., Court Evaluator [MHL § 81.09] and/or Counsel for the' AIP [MHL § 81 10]) no later than 30
.days from the date the Guardianship Judge renders a decision.



Court Examiner:

\

In most Judicial Districts,/once there has been an appointment of a permanent Guardian for
the IP’s personal needs and/or property management, the Court will appoint a Court Examiner, who
is a Part 36 appointee duly-qualified under the training requirements established and promulgated
by the Appellate Division governing the Judicial District where the Guardianship has been
established. In essence, the Court Examiner assists the Court by monitoring the administration of
the Guardian’s duties and obligations to the PING/IP (MHL § 81.20). Among the critical
responsibilities innate to the Court Examiner’s oversight of the Guardianship is the protection and
preservation of the PING/IP’s personal needs and finances by ensuring the Guardian’s completion
of all statutory requirements imposed by the Court in the Judgment, with the guidance of the Court
whenever necessary.

Guardianship Referee / Court Attorney Referee and Court Analyst:

As set forth, supra, when the Court Examiner ultimately requires Court intervention to attain
compliance from a delinquent Guardian, there should be a structure in place in each Guardianship
Court/ Judicial District by which the Court Examiner is able to bring the Guardian before the Court.
The primary Court personnel who are typically assigned to undertake and assist with these “quasi-
judicial” responsibilities are: (i) the Guardianship Referee, or, in Judicial Districts where none has
been designated, a Court Attorney/Referee, who will be authorized to supervise and, if necessary,
conduct Compliance Conferences, at which the Court Examiner and the Guardian appear and
discuss the measures required to rectify any delinquencies noted by the Court Examiner; and (ii) a
Court Analyst (or other qualified clerical staff member), whose primary responsibilities are to: (i)
interface with the Court Examiners regularly to ensure that Court support is available, when
necessary; (ii) compile case rosters and pertinent information related to the Court Examiners
appointed in each Court / Judicial District; and (iii) establish and schedule individual Compliance
Calendars and conferences for each Court Examiner, which are required until each Court Examiner
has gained full compliance from the Guardian in each assigned file. These calendars and
conferences will also serve as the active “tracking system” for the Court’s periodic review of the
Court Examiner’s diligence in filing Court Examiner Reports (i.e., review of Court’s correspondence
and other communications with the Court Examiner for updates in advance of the Court Examiner’s
annual Inventory Reports), which is a crucial component in the annual performance evaluation
performed by the Court / Judicial District for the Court Examiner’s prospective re-appointment by
the appropriate Appellate Division the following year.

Therole of each of these Court appointees/Court personnel and the procedures recommended
to ensure compliance may vary at different phases of each Guardianship, as set forth, infra.

Phase I - Important Early Requirements For Guardians

The Court Examiner’s oversight of the Guardianship typically commences immediately upon
the Court’s issuance of the Judgment (where the Court Examiner’s appointment is typically set
forth), as there are certain documents the Guardian must file and certain obligations the Guardian
must fulfill shortly thereafter.

Commission / Designation of the Clerk to Receive Process :

Notwithstanding the Court’s execution of the Judgment, the Guardian is not authorized to
act on behalf of the PING/IP until the Guardian has timely filed a Designation of Clerk to Receive

Process, which ensures that the County Clerk can be served with process in the event a Guardian
cannot, upon diligent search, be found in New York (MHL § 81.26), and the County Clerk issues
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the Guardian.a Commission, which serves as documentary evidence of the Gﬁardian °s avithority to
act (MHL § 81.27). Court Examiners should closely monitor these filings and immediately report
any delinquencies to the Court, which will then determine what, if any, addltlonal dction isneccssary
at that time. :

Bonds

When imposed by the Court in the Judgment, a-surety bond ensures that the PING/IP’s assets.
are protected from a Guardian’s misfeasance/malfeasance (MHL § 81.25). The bond is typically set.
at or around the value of the PING/IP’s known assets, and the County Clerk will not issue a
‘Commission to a property management Guardian until the Guardian procures the bond,

Education Reguirement:

Unless the Court waives the education requiremierit, all hon-institutional Guardians must
complete an approved Guardianship training course (MHL § 81.39) and file a certificate of proof
of aftendance with the County Clerk, providing a copy to the Court Examiner. Guardlanshlp training
is typically provided through vittual/on-line programs- administered by bar associations and other
‘Guardianship assistance resources and -organizations.

Initial Reports:

Dﬁ The Guardian’s Initial Reportis due ho later than 90 days after the i 1ssuance ofthe Guardian’s
Commission (MHL §81.30). The Initial Report should not be marked off the Court’s calendar until
it has been appropriately filed, reviewed and approved. It serves as the “preview” forthe Guardian’s
\ fitst Annual Report, and should provide an overview of the PING/IP’s cutrent physical/mental
condition and assets marshaled to date. Depeniding on when a Guardian’s Commission is issued,
ai1 Tnitial Report serves as the Court Examiner’s sole review of the Guardlanshjp until the first
Annual Report is filed, which, in some cases, could amount to over a year’s time. As such, the Court
Examiner must catefully review the Initial Report to énsure not only that any and all assets
marshaled by the Guardian are consisterit with assets previously reported in the Judgment, but also
that there is full compliance with any specific directives of the Court, as set forth in the Judgment.

Phase I - Recommended Compliance Procedures:

Itis the Guardian’s failure to timely meet any of the foregoing reqmrements which will likely
trigger the Court Examiner’s first foray into the. Compliance procedures established by the
Guardlanshlp Court and/or Judicial District. .

- To avoid these issues in the early stages of each Guardianskip, it is Cruclal that the Court
‘Examiner immediately 1mplcment apersonal “tracking”systemio: (i) identify the statutory deadlines
attendant to each of the aforerentioned filings/events; (if) maintain current contact information for

each Guardian - especially home address of record, viable telephone number(s), and a viable e-mail
address; and (iii) regularly engage in written communications with the Guardian (perhaps on a
monthly or quarterly basis) to inquire if'; any problems are arising in the Guardlanshtp and, more
crucially, to-offer assistance to Guardians who are delinquent in these prehmmary responsibilities.

Once the Court Examiner has identified a situation where there is.a delmquency and has
engaged in several written communications with the Guardian, to no-avail, the Court Examiner
should notify the Court Analyst of the delinquency and reguest the Court to schedule an “ad hoc”
compliance conference for this matter. L




In this respect, the virtual technology that has emerged during the Court’s implementation
of COVID-19/pandemic procedures are valuable means of communication in scheduling compliance
conferences and holding regular compliance “calendars” (as described, infa) for a Court Examiner
in lieu of requiring physical appearances at the Court, provided that the Court Examiner has been
diligent in maintaining viable contact information of the Guardian. More specifically, the Court
Analyst is able to schedule a compliance conference via teleconference or Microsoft TEAMS video
conference at the mutual convenience of the Guardian and Court Examiner, sending a teleconference
number or video link with instructions, while setting forth the reason for the necessity of the
conference and suggestions for appropriate preparation therefor. Notably, once the conference is
scheduled, a delinquent Guardian will often rectify all outstanding preliminary issues prior to the
scheduled conference date, as a means of avoiding a “Court appearance”,

In the event that the conference must occur, the TEAMS platform, when used, provides a
virtual, non-confrontational forum for the Court Examiner to identify the delinquencies and
prospective solutions, provide follow-up deadlines, and schedule subsequent telephone/video
conferences before the Guardianship Referee/Court Attorney/Referee. At that juncture, if non-
compliance remains, the Court Examiner has the authority to commence a proceeding for appropriate
relief, including removal of the Guardian (MHL § 81.35) - a proceeding which will be heard by the
Guardianship Judge and may result in monetary consequences for the Guardian.

Phase II - Annual Reports / Accountings

Assuming the Guardian meets all of the aforementioned early requirements, the Court
Examiner’s oversight of the Guardianship continues with the monitoring of the Guardian’s next set
of reporting requirements.

Annual Accountings:

Following the Court’s approval of the Initial Report, the Guardian must file an Annual
Report for the preceding year with the County Clerk, nglglg;ﬂ'@nM“ of each calendar year
(MHL § 81.31). The Guardian must provide the Court Examiner with a copy of the Annual Report
and all supporting documentation (i.e., receipts, invoices, bank statements, etc.) necessary for the
Court Examiner to complete an examination of the Annual Report and assess the sufficiency of its
content, The Court Examiner is required to examine and confirm an Annual Report within 30 days
from the date the Guardian files it.

However, if the Guardian has not filed an Annual Report by May 31%, the Court Examiner
must send the Guardian a written demand and file a copy of that demand with the Court (MHL §§
81.31, 81.32). Ifthe Guardian does not file the outstanding Annual Report within 15 days from the
date of service of the demand (see MHL §81.32), compliance proceedings should ensue.

It should be noted that, during COVID-19/pandemic protocols, while many Judicial Districts
adopted the use of e-filing for the submission of Guardian’s reports/accountings, uniformity in this
practice has not yet been achieved, due, in part, to logistical issues of sharing e-filed documents
between/among counties located in the Judicial Districts which administer compliance procedures
in multiple counties. Until uniformity is ultimately achieved in this procedure, Court Examiners
should continue to be aware of and monitor the filing process being administered in the counties
where they have received assignments,




Annual Visitation Requirements:

The Guardian is required to visit with the PING/IP no less than four (4) times per calendar
year, or more frequently as may be specified by the Court (MHL § 81.20). Since it is preferred that
visits should occur periodically during the calendar year and not over one brief period, the Court
Examiner should require the Guardian to include any actual dates of visitation in the Guardian’s
Report, unless the PING/IP resides with the Guardian, in which case compliance with visitation is
assumed. In this respect, visitation which has occurred virtually/electronically during the COVID-19
pandemic has served as a viable means of meeting these visitation requirements, and the Court
Examiner will be required to report whether, in the Court Examiner’s discretion, the Guardian met
the statutory visitation requirements,

Phase Il - Recommended Compliance Procedures:

In the event of the Guardian’s non-compliance with the Annual Reporting process, the Court
Examiner must be prepared to move forward with the compliance procedures established by the
Court/Judicial District.

To effectively undertake the compliance procedures for delinquent Annual Reports, it is
suggested that, no later than a deadline established by the Court/Judicial District (typically no later
than June 30), the Court Examiner communicate with the Court Analyst to: (i) identify all cases (by
PING/IP Name / County-Index #) for which the Annual Report has not yet been filed, with specific
reference to the reason(s) for non-compliance (i.e., no report filed; improper format; lack of adequate
documentation, etc.); (ii) provide the Court Analyst with the Court Examiner’s unsuccessful
documentary requests for compliance; (iii) request a monthly date/time for the Court Analyst to set
an individual compliance calendar for each Court Examiner to appear before the Guardianship
Referee or Court Attorney/Referee with any delinquent Guardian (and/or, if applicable, counsel for
the Guardian); and (iv) cooperate with the Court Analyst by providing the Court Analyst with
pertinent information for each Guardian (i. e., name, viable telephone numbers and e-mail addresses)
to schedule the compliance calendars, which should be held via teleconferences/TEAMS video
conferences on the designated dates/times.

In advance of a scheduled compliance calendar, it is incumbent upon the Court Examiner to
communicate with each delinquent Guardian (and, if applicable, the Guardian’s counsel), to attempt
to achieve compliance prior to the calendar date. Again, with diligence (and a looming Court
appearance), the Court Examiner will often achieve success in advance of the calendar. Regardless
of pre-calendar success or failure, in advance of the compliance conference, the Court Examiner
should apprise the Court Analyst (or the Guardianship Referee/Court Attorney) of any updated
information regarding the status of any matters that have been scheduled, so as to maximize the
efficiency of the Court’s resources in assisting the Court Examiner in conducting these conferences.
The Court should not relieve the Court Examiner of any obligation to conduct and appear at a
monthly compliance conference until all matters are brought into full compliance, or are otherwise
before the Guardianship Judge, for good cause.

Often, requests are made by the Guardian for an adjournment of a scheduled compliance
calendar. These requests for an adjournment - which should be in writing (including fax, e-mail
requests) - should be presented to the Court solely through the Court Examiner, and the
Guardianship Referee and/or Court Attorney/Referee should evaluate these requests based on all
circumstances presented, with the length and history of non-compliance typically remaining the
crucial factor in determining whether to grant the requested adjournment.
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In the event that the Guardian (with or without counsel} must- appear at a scheduled
compliance. conference, the Court Examiner will identify and: discuss the deficiencies in the
method/format of reporting and/or documentation fiurnished with an mcomplete Guardian’s repoit
or other pertinent reasons for non-compliance; and reset an appropriate deadline for filing an Annual:
Report. It is suggested that if the Guardian is required to appeat for three successive monthly
compliance calendars without achieving compliance, absent extraordmarycucumstances the Court
Examiner will need to commence a proceeding for appropriate relief, mcludmg removal of the
Guardian (MHL § 81.35), which will be heard by the Guardianship Judge and may result in monetary
consequences for the Guardian.

‘Phase I11_- Intermediate and Final Reports

Assuming the Guardian meets all of the aforementioned reqmrements the Court Examiner’s
oversight of the Guardianship concludes with the monitoring of the Guardian’s filing. of au
Intermediate / Final Report (MHL § 81.33), which occurs upon: (i) the remgnatlon, removal ordeath.
of a Guardian; (ii) the termination of a Guardianstiip.due to changed circumstances by which the

PING/IP no loriger requires a Guardian (MHL § 81.36); or (iii) most commonly, upon the death of
the PING/IP (MHL § 81.44).

In the event of the resignation, removal or death of the Guardian, the: Court Examiner must.
ensure that a Final Report has been filed by or on behalf of the former/deceased Guardian, and the
Guardianship assets on hand are properly transferred to and secured by the Successor Guardian
appointed by the Couit. In the case of the termination of the Guardianship due to changed
citcumstances by which the PING/IP no longer requires a Guardian (MHL § 81. 36), the Court
Examiner must ensure that a Final Report has been filed by the Guardian, and that the ‘Guardianship-
assets on hand are properly transferred to the PING/IP. In some jurisdictions, a referee is appointed
to hear and report on final accounts for matters where the guardianship is termmated for reasons
other than the death of the PING/IP, :

In the event of non-compllance in either of these two snuatlons, the seope of the Court
Examiner’s duties and available Compliance procedures are handled as described, supra, in Phase
1T of the Guardianship, as the Court Examiner first actively pursues compllance from the. former
Guardian {(or a designee reporting on behalf of a deceased Guardian) and, having failed to gain
compliance, then invokes the “ad koc” Compliance procedures with the Court through the Court
Analyst, Guardianship Referee or Court Attomney / Referee. :

Upon the death of a PING/IP, the Court Examiner must ensure that. the Guardlan has fulﬁlled
several specific obligations: (i) within 20 days of the date of the PING/IP’s death the filing of a
Statement of Death; (ii)- within 150 days of the PING/IP’s death, the filing 6fa Statement of Assets
and Notice of Claim and delivery of all Guardianship property not retained to secure satisfaction of
the administrative costs of the Guardianshipto a duly-appointed representative for the PING/IP’s
‘estate or, if none has been appointed, the Public Administrator or Chief Fiscal Officer of the County
of the deceased PING/IP’s domicile; and (iii} within 150 days of the PING/IP’S death, the filing of
‘a Final Report, on notice to those entitled thereto (MHL §81.44). :

In some Counties/Judicial Districts, upon teceiving the Guarchan s notification. of the
PING/IP*s death, the Court Examiner will make an ex parte request for the Guardianship Judge to
sign ant ‘Order by which the Court ¢onfirms:its receipt of décumentary evidence of the PING/IP’s
dedth (i.e., a Death Certificate or the Statement of Death ultimately required to be filed under MHL
§ 81 44[0]), and sets forth the Guardian’s responsibilities as to the “150- day” requirements under
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MHL §§ 81.44 (d), () and (f) to, inter alia, (i) file a Statement of Assets and Notice of Claim and
delivery of all Guardianship property not retained to secure satisfaction of the administrative costs
of the Guardianship to duly-appointed estate representative for the PING/IP’s estate or, if none has
been appointed, the Public Administrator or Chief Fiscal Officer of the County of deceased
PING/IP’s domicile; and (ii) file the Final Report, on notice to those entitled to receive notice
thereof. This Order is extremely useful, inasmuch as it provides an explicit notice to the Guardian
of theresponsibilities entailed in finalizing the Guardianship, and also serves as an initial component
of the active role the Court Examiner must assume to ultimately ensure the Guardian’s compliance
with those responsibilities. It is recommended that the Guardianship Courts adopt, as a uniform
procedure, the implementation of an Order of this nature, along with a compliance calendar for Final
Orders in conjunction with each Court Examiner receiving appointments, to gain the most stringent
oversight and the highest likelihood of compliance at this stage of the Guardianship.

As a practical matter, in many cases, the statutory period of 150 days is not a sufficient period
of time for a Guardian to complete all of the statutory requirements. Accordingly, the Court
Examiner must assume the responsibility of monitoring this post-mortem period, and be prepared
to immediately report any delinquencies to the Court. The scope of the Court Examiner’s duties and
available compliance procedures will be handled as described in Phase I of the Guardianship. The
Court Examiner will first actively pursue compliance from the Guardian and, if unable to gain
compliance, will then invoke the “ad hoc” compliance procedures with the Court, through the Court
Analyst, Guardianship Referee or Court Attorney/Referee. The Court Examiner should continue to
undertake the applicable compliance procedure until all of the statutory requirements are met, so that
the Court Examiner is able to complete and file a Final Examiner’s Report, and have the Court
render its Final Order.

Phase IV - Ex Parte Orders and Inactive/Abandoned Cases

Subsequent to the Court’s issuance of its Final Order, the final step leading to the Court’s
ultimate discharge of the Guardian (and any surety for a bond imposed) is the Guardian’s submission
of an Ex Parte Order, which the Guardian files for the Court’s review, along with documentary

evidence of the Guardian’s disposition of Guardianship assets remaining on hand, as set forth in the
Final Order.

Notably, once the Court signs the Final Order, the Court Examiner is not required to be
involved in this final stage of compliance. While certain Guardianship Courts and Judicial Districts
have requested Court Examiners to track their files through the Guardian’s submission of the Ex
Parte Order and attendant documents, there is no statutory mandate to require the Court Examiners
to do so. It is suggested that the Legislature consider an amendment to the applicable statutes
governing the Court Examiner’s duties to mandate this oversight, to alleviate the burden on the
Guardianship Court’s staff to do so.

In any event, until the Guardian complies with these outstanding matters, it is suggested that,
within the Final Order, the Court set forth an “ORDERED” paragraph, requirin, uardian to
provide documentary proof'that the requirements of disposition/turnover of assets have been fulfilled
by the filing of an Ex Parte Order by the stated deadline (typically 60 days following the entry of the
Final Order), or else the Guardian will be subject to appear at a designated Ex Parte Compliance
Calendar that the Court should establish once per month. These monthly calendars should require

virtual appearances before the Guardianship Referee or Court Attorney/Referee, at which time the
Guardian will be provided with guidance, if necessary, and a deadline by which to fulfill these Ex




Parte obligations,

Finally, it is strongly suggested that, in the event a Guardian has failed to appear at/achieve
compliance with these Ex Parfe obligations after three successive Ex Parte compliance calendars,
the Court enter an Order of Abatement, with setvice being effectuated upon:all necessary parties,
pursuant to which the Guardianship is deemed terminated and/or abandoned, and the Guardian is
explicitly not discharged from any lability as to the Guardian’s stewardshlp of the now-deceased
PING/IP’s assets. The implementationof this procedure would prevent many cases from remaining
onthe Court’s docket indefinitely, and allow any parties aggrieved by the Guardian’s failure to fulfill
these Ex Parte obhgatlons to explore an appropriate remedy against the Guardlan (and, where
applicable, the surety) in an appropiiate forum. :

Periodic reviews of Guardianship inventories should be conducted by the Court Examiner
and the Court’s staff to identify cases which may be abandoned. In this respect some simple but
effective measures can be adopted by Court Examiners and the Court to ensure that cases do not
become abandoned/inactive at critical Jjunctures. L

For instance, the Court Examinerand the Courtcan developa trackmg system to follow cases

after the filing of & Final Accounting has been directed to ensure that Final Accountings are filed

‘timely: A tracking calendar approximately 60 - 90 days after direction to ﬁle the Firial Accounting
is suggested.

Additionally, the Court Examingr and the Court can track cases aﬁér approval of a Final

A Accounting to ensure that a discharge order has been filed. A tracking calendar of approximately

60 - 90 days after the Cotrt’s approval of the Final Accounting is suggested

In sum, tracking cases for compliance at these two important Junctures is critical in reducing
the number of potenitially abandoned/inactive cases on the. Guardianship docket
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II

CONTINUING LEGAL EDUCATION (CLE)
A.Training for Part 36 Appointees:

The cost of mandatory training serves as a barrier to recruiting and retaining Part
36 appointees. By reimbursing appointees for the cost of mandatory training (as
New York State already does for, criminal defense attorneys who participate in the
18-b program), the State can remove this barrier in a manner that would be far
more cost-effective than hiring additional institutional providers to fill the gap
caused by a lack of qualified Part 36 appointees;

The quality of the representation, independent evaluation, and Guardianship
services that the vulnerable MHL article 81 population receives will be vastly
improved if additional, practical training opportunities are provided, such as a
State-funded “mentoring” program, pairing experienced Part 36 appointees with
novice appointees or appointees who need extra support or remediation (similar
to the “mentoring” program that the State already provides for criminal defense
attorneys who participate in the 18-b program);

Each Judicial District should sponsor informal programs, held in individual
courthouses or virtually via TEAMS, including “meet and greet” functions hosted
by the Guardianship Judges and Court staff; and

Add post-judgment compliance education to the Part 36 training curriculum,
consistent with the practices and requirements of each jurisdiction.

Training for Court Personnel:

1.

MHL article 81 programs should be provided more frequently by / through the
New York State Judicial Institute (either in-person or virtually); and

There should be an additional MHL article 81 curriculum established and
presented during educational seminars for new judges and at summer judicial
conferences, and these separate conferences should then be made available for
“on-line” training purposes.

Guardianship Roundtables / Database for Unpublished Decisions:

There should be reinforcement of the recommendations of the 2005 Task Force

for Guardianship Judges to:

1.

Maintain a regular schedule of roundtable discussions on at least a quarterly
basis; and

Forward noteworthy decisions which they consider instructional to Mental
Hygiene Legal Service (“MHLS”) for posting on the Guardian and Fiduciary
Services website (http://www.nycourts.gov/ip/gfs/LandingCollected.shtml),
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COURT EXAMINER COMPENSATION

Overview/Introduction

By Otder dated May 29,2019 [effecuve June.3, 2019], Presiding J us‘uce Alan Scheinkman
implemented a schedule of increases for Court Exammer and Accounting fees in the Second Judicial
Department - increases that were generally recognized as long oveidue, Thc ‘previous schedule-of
Court Examiner and Accounting fees had remained fixed since 2005.

In- furtherance of those compensation adjustments, the Task Force Sub-Committee on
Compensatlon for Court Examiners was charged with formulating a series of recommendations with
the intent of improving and expanding the changes implemented by Presxdmg Justice Scheinkman
in 2019,

In this respect, mput was solicited from various Article 81 Guardlanshlp professionals
engaged as Court Examiners, Court Evaluators, Guardians and Attorneys who regularly serve as
Attorneys for AlPs- input that was subsequently formalized in roundtable dlscussmns and further
- supplemented by post-roundtable submissions and commentary. .

While the central focus of the discussions related to issues of Court Exammer compensation,
‘there was universal recognition that issues of adequate. Court Examiner compensation are. closely
intertwined with, and dependent upon, others areas being addressed by the Task Force - i.e.,
Uniform Practices and Procedures, Compliance issues, CLE considerétions, and the ability of Lay
‘Guardians to dischazge their duties ina tlmely and competent matter, pamcularly where. property
Guardianships involve complex financial issues. _

In formulating its 2005 Report, the Second Depattment’s. Guard:anshxp Task Force
recognized and concluded that while the: Article 81 structure must be sensitive to practices and
procedures that unnecessarily deplete an IP’s assets; increases in compensation are; nevertheless,
necessary-in otder to ensure hot only that quality Court Examiners are retained, but also that newly-
quallﬁed Court Examiners are atiracted tothis area of practice, Those. conmderatmns and objectives
remaiti just as compellmg today.

Compensation

Building upon the 2005 recommendations, and the 2019 amendment to the Court Examiner
and Accounting Fee Schedules, it is tecommended that the isstie of ensuring adequate compensation
for Court Examiners be addressed through a pragmatic, two-pronged approach

1. By the systematic 1mplementat10n of 4 schedule of perlodlc increases to the Court
Exaiminer and Accounting Fee Schedules - increases which provide for, and
implement, automatic adjustments that take into account. 1nﬂat10nary factors; and

2, By ensuring that Court Examiners are awarded addltlonal compensation for
additional services rendered [separate and distinct from the accounting function] -
. services necessitated by a variety of issues-they are forced to confront, including, but
not limited to: enforcement, compliance, and/or the removal of a Guardian for
malfeasance or misfeasance.
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Court Examiner and Accounting Fee Schedules

As previouslynoted, the schedule ofincreases implemerited by Premdmg Justice Scheinkman
in the May 29, 2019 Order constituted the first such adjustment .in 14 years and amountedto a.
compounded inflationary adjustment of approximately 1.8% per year: '

Accordingly; the Task Force recommends the following:

1.

That future increases/adjustments to the Court Examiner. and Accounting Fee

Schedules be implemented automatically at defined intervals (3 to 5 years), at least

for a.defined period of time, pending further re-assessihent and review regarding the

adequacy of the compensation levels;

The scheduled increases/adjustments mirror the model 1mp1emented by Presiding
Justice Scheinktnan in the 2019 adjustment; :

The designated benchmark adJustments/mcreases, when implemented,

computationally equate to either-a 1.8% annual increase or a cost of living increase

derived froman analysis of the consumer price index (CPD) for the preceding defined
adjustment period; whichever is greater; and P

The provisions for automatic periodic increases not remain open-ended. Such
increases should be subject to furtlier re-assessmentand re-evaluatmn congcerning the
adequacy of the compensation and fee schedules, with such reassessment bemg
undertaken at no less than 10-year intervals.

Utilization of the 2019 Schedule, coupled ‘with the prospective penodlc adjustments for
inflation, should provide an adequate framework within which Court Exaniiners can perfori their
core duties (i.e., the review, analysis and approval of Guardianship reports and annual accountings)
and be adequately compensated for the discharge of these essential duiies,

Compe¢nsation for Additional Services

The issue of awarding Court Examiners additional compensatlonfor servmes rendered above
and bcyond their ¢ore duties is, and remains, an area of concern, This i issue becomes. considerably
more acute when dealing with lay Guardians, particularly in situations where a property Guardian
is entrusted with the management of assets of significant value and where the composmon of those
assets may be considerably more complex.

"This concern touches upon three core considerations:

1.
2.

The applicable standard t6 be applied in awarding such addltlona] compensation;

‘The procedural posture for the application - i.e. should it be routmely presented to

the Court that conducted the hearing, considered the Court Evaluator’s Report, and

issued the original Judgment, or at the District level as a comphance matter; and

The level of scrutiny that should be employed at the hearmgftnal levél --even ifa

hearing must be delayed - to ensure that the capability and qualifications of the
Guardian are commensurate with the level of complex1ty of’ the Guardianship.
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Ensuringthat the Guardian’s Reports are timely filed and are complete remains a paramount
and tlme-consummg issue for Court Examiners. In fact, the prevailing view is that, in many
instances, the services rendered and the time expended by the Court Examiner in ensuring the
Guardian’s. compliance is not. only separate and distinet from the time: actually expended in
conducting the core duties of review, analysis, and approval of the accountmgé themselves, but also
that such services 1nvarxably become more time consuming and, in miost instances, are
uncompensated. Yet, there is also a. cemmonly held, contrary belief that such additional services
should not be labeled as “extraordmary in nature; since these setvices are typically undertaken by
the Court Examiner to either compel or ensure the Guardian’s compliance w:th applicable reporting
requirements and the proper discharge of fiduciary duties. .

As apractical matter, while uniformiity of Guardianship practice and procedure is soughtand
encouraged. throughout the Second Judicial Department; the reahty is that Guardianship
: admlrustratlve structures differ widely among the Judicial Districts and, in some instances, among
the counties within those Districts - a divergence that is particularly acute wheén comparing urban
and rural Counties, Thus, the -establishment and/or implementation of uniform practices and
procedures for the filing of such applications may be miore appropriately reserved foreachrespective
Judicial District.

To that end, the Task Force recommends the following:

1. Requests by the Court Examiner for additional cempensatlon theh emanate from-
additional services that are rendered and necessarily incurred to ensuire or to compel
compliance by the Guardian should be routinely penmtted and considered;

2. Applications for additional compensation shouild be evaluated by utﬂleng generally
recognized standards - the time and labor expended, the complemty of the issues
presented, the fees customarily charged, the nature of the setvices rendered (.e.,
whether the services rendered were legal or ministerial in nature which in turn drives
the appropriate compensation rate) and. whether the servmes rendered were

“necessarily incurred”;

3. The Court Examiner should be granted, to the extent p09.51ble, the option of filing
such fee applications, on notice to the Guardian; with either the Court that conducted
the initial hearing (the “Trial Court”) and issued the ongmal appointment
order/judgment, or at the District level - as a-matter.of compliatice - consistent with
the administrative structure, practices and procedures- established by each particular
Jud1cla1 District; and.

4, To the extent that the Court Examiner must commence an enforcemerit and/or
removal proceeding necessitated by the Guardian’s non-comphance, adjudication of
both the enforcement/removal proceeding and the Court Examiner’s companion
application for additional compensation should, in the interest of judicial economy,
be tried before the Trial Court, and District-wide practices'and procedures should be
developed and implemented consistent with that eon51derat10n
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Further Observations:

Implicitinthe development and issuance of these recommendationsis the Task Force’s view
‘that the Trial Court is the prefeired venue for the adjudication of these issues and for the
consideration and approval of the Court Examiner’s application for addltlonal compensation.

‘The.Trial Court, which conducted the initial heanng and made the mltlal appointment, is
typicallyin a better position to determine, within the context of such a proceeding, whether further
guidance - including a more detailed mechanism for compliance - should be provided for the.
Guardian or whether surchatge and/or removal constitutes the more approprlate remedy. Such
scrutiny and curative action by the Trial Court should serve the added beneﬁt, in most instances, of
ameliorating the necessity for (and the number of) prospective appl1cat1ons of this nature by the
Court Examiner,

Furthermore, while possibly viewed as a self-evident dynamic, the Tnal Court’s role'in
determining the level and sophistication of the Guardianship and whether the proposed guardian is
capable of assuming the task is an important orie. Indeed, a common and recurring theme of the
Court Examiners surveyed by the Task Force revealed that non-compliance and enforcement issues
{and, thus, the necessity of réndering additional services and fee applications) are typically driven
not by the Guardian’s unwillingness or efusal to comply, but by the Guardian’s inability or lack of
expertise ~ a recurring and glaring dynamic particularly with lay Guardians.
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GUARDIAN COMPENSATION -
A plan of. compensatlon should be sét at the time of the appomtment of a2 Guardian. The.

compeisation plan may be modified by further Court order, due to a change in clrcumstances which
might include a: depietlonf'mcrease of the IP’s assets. :

A plan of compensation may be set in one of the following ways:

L. Annual Comimissions, based upon a formuila deérived from the Surrogate’s Court
Procedure Act Section 2307 or 2309; o

2. Quantum meruit for specific hours worked, ‘which must be supported by an
Affirmation of Services; (Note that the hourly rate of pay should be set by the Court -
and should be less than the rate set for attorney’s fees. The last published rate of
$90/hour was contained in the 2005 Guardianship Task Force s Report. A current:
recommended rate would be in‘the range of $130-150/hour; ), or

3. ‘A monthly stipend, based upon the IP’s needs and financlal means

In all cases, the Guardian may apply for additional compensation based upon “extraordmary'
circumstances.” This should be done on a case-by-case basis, and awarded only upon prior Coust
approval, _

There are some distinet advantages for using stipends when semng fees for Part 36
Guardians, Community Guardians and Not- for-Profits Guardians, If the [P has monthly income or
significant assets; not including Social Security, some of those funds can be earmarked for: the
Guardian at the inception of the Guardianship. . Stipends prowde a congistent stream-of income for-
‘professional Guardians and avoid.the delay of waiting for commissions to be paid out on an annual
basis, Payment by stipend, as opposed to commission, also ensures a professional Guardian®s
ccompensation will not be. depleted as Guardianship assets-are spent down. Stipends can be set to
reflect the actual work bemg done, which avoids a potential wmdfall for the Guardian in
Guardianships where there are mgmﬁcant assets and helps to preserve the IP*s assets. Also, stipends-
‘may sometimes not be considered an “available asset™ when a local Medicaid coordinator (i.e.,New
York City HRA, a county DSS, etc.) is caleulating Net Available Monthly Income (“NAMI”)
Municipalities which fund Community Guardians and Not-for— Profits will be better ablé.to budget.
their costs going forward when predictable stipends-are used. Stipends can also be adjusted
jthroughout the Guardianship process. For example, a stipend can be setat a: }11gher rate for the first
six months when the bulk of the transitional work is undertaken. It can then be reduced to a
“maintenance” rate thereafter (e.g, $750/ month for the first 6 months and $450fm0nth thereafter).
Finally, the use of stipends avoids the time-consurning procedures involved in assessmg appropriate
quantum meruit payments and ensuring the -accurate calculation of commlssmns by the Court
Examiner and verification by the Court’s staff.

Each case is unique, and the available asséts of the IP must be consndered in conjunction
with the tasks that must be undertaken by the Guardian to ensure that the IP is: safe and secure,
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DUTIES OF THE Gl I'ARDIANSHIP'REFEREE

In 2005, the Guardianship Task Force of the Second Judicial Department acknowledged the
need for active Guard1ansh1p case management - parttcularly the need for additional oversight in
monitoring compliance with pest-judgment Guardianship orders and statutory fequirements. Inorder
to address these needs, the Task Force recommended the creation of the position of Court Examiner
Specialist. As-a Court Attorney-Referee; the Court Examiner Specialist would have the requisite
authiority to conduct post-judgment compliance conferences. Addltlonally, the Court Examiner
Specialist would serve as a direct link between the individual Court Examiners, Guardians, and the
appointing Court. Through its District Admlmstratwc Judge, cach Judicial District would choose
whethet to: utilize the Court Examiner Specialist or other member of the Court’s staff to actively
monitor compliance. At that time, inost, if iot all, of the Judicial Districts within. the Second Judicial
Départment retained a Court Examiner S_p_cc1al1st_ - now referred to as. the: G_u_ardlanshlp Referee..

Over 15 years after the initial Guardianship Task Force’s recommendations, the need for
contmued oversight of post-Judgment Guardianship orders and monitoring compliance remains
strong. Currently, while several Judicial Districts have an assigned Guardianship Referee or Judicial
Hearing ‘Officer (“JHO™) to monitor compliance with post-judgment Guardianship orders and
statutory requirements, -some of the Judicial Districts no longer have a individual or JHO fulfilling
the ‘oversight fuinctions typically assigned to a Guatdianship Reféree/THO, causing, in some
instances, oversight inconsistencies and backlogs. As our predecessor did, this Guardianship Task
Force recommends that all Districts.in thie Second Judicial Department desxgnate a-Guardianship
Referee or JHO tomonitor the timely filing and review of accountings and reports, along with other
post-Judgment statutory requirements for Guardians and Court. Exammers '

As previously indicated in the Compliance section of this Report, the Guard1ansh1p Judge’s
signing of the final Order and Judgment appointing the Guardian marks the begmmng of years and,
in some instancés, decades of Court oversight and monitoring of many Gua:dlanshlps The initial
step in such monltormg occurs by the Court Examiner - the “eyes and ears of the Court” for
compliance issues - to ensure that the personal rieeds and finarices of PINGsf'IP_s_ are being adequately
protected, Indeed, the primary responsibility of the Guardianship Referee/JHQ is to ensure that the
Court Examiners are monitoring the filing of the Guardian’s accountings and rfeports,and that these
accountings-and reports are timely reviewed and evaluated by Court Exarmners

In'this respect, as recommended in the Compliance section of this Rep_ort_, the Guardianship
Referee/JHO should be empowered to conductcompliance conferences. Moreover, since the issues
that arise during these conferences may be complex, it is imperative that any person designated as
Guardlanshlp Referee/JHO must have a background in Article 81 ‘Guardianship practice and-
procedures. Indeed, as'the volume of Guardianship cases continue to grow, and the myrlad issues
that deVelop post- Guardianship hearing continue to-do so as well, a majority of these issues can be
and, in fact, ate often resolved by the Guardianship Referee / JHO at these conferences, thereby.
avoiding further congestion of the Guardianship Judge’s calendars. More importantly, the earlierany
irregularities are detected and addressed by the Guardianship Referee/.THO the more likely it is that
harm to the PING/IP can be prevented.
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It is also ‘crucial that the Guardianship Referee/JHO remain readily available to assist the
‘Court Examiner in obtaining compliance from the'Guardian when compliance conferences prove to
be ineffective, In this respect, since the Court Examiner is vested with the authority to serve
demands/requests ori the Guardian for any failure to comply with statutory and/or Court-mandated
requirements, the Court Examiner should immediately report to the Guardxansth Referee/THO any
failure by the Guardian to. comply with any prospective demands/requests.

Finally, each County should establish procedures by which the Guardlanshlp Referee/JTHO
Teportsto the Guardianship Judge any continued failures by Guardians and, when apphcable, by
Court Examiners, to comply with the Guardianship Referee/JHO’s post—_]udgment compliance
conference directives, so that the Guardianship Judge can determine if the parties should be required
to appear, While the Guardlanshlp Referee/THO may conference this matter with the Guardian and
the Court Examiner prior to secking judicial relief, the Guardianship- Referee/THO should u]tlmatcly
apprise the Guardianship Judge assigned to the matter of any non—comphance by either the Guardian
or the Court Examiner, as the ultimate responsibility of ensuring compliance lies with the
Guardianship Judge - not the Guardianship Referee/JHO: In this process, the Guardianship
Referee/THO must remain mindful that, in accordance with the Rules of the Chief Administrative
Judge with respect to Referees, orders directing compliance must by signed by & Guardianship Judge,
and atno time should an order be issued by anyone other than the Guardlanshlp Judge presidi ing over
the case in question.
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In order to insure uniformity, conisistency-and judicial econoruy, it is recommended that aset
of uniform Article 81 forms and orders be established, expanded and maintained in an online
database. This will result in increased efficiency for both the Court and the practicing bar, as well
as potentially decreased costs to be borne by an IP’s estate. Uniform forms would-also serve as a
starting point for legal practitioners, ensuring that both novice and seasoned. Guardianship
practitioners present proper applications and orders for the Court’s consxderatlon

Recognizing that the different counties and Judicial Districts w1th1n the Second Judicial.
Department vary with respect to caseload, resources, staffing, and nuerous other factors, it is
recommended that each Judicial District within the Second Department. develop a sef of uniform
forms and orders. More specifically, each Judicial District should form its own Committee to
expand the uniform form applications and orders currently available on their respective websites.
It is recommended that these Committees should complete the expansion of thelr respective online
forms within 90-120 days from their formation.

Additionally, it is recommended that Judicial Districts' which share geographxoal proximity
-and Guardianship practitioners (i.e., Kings [Brooklyn] Queens .and Richmond [Staten Island]
Counties in New York City, and within the Nirith Judicial District [Westchester, Putnam, Rockland,
Orange and Dutchess Counties]) designate a liaison from their Committeesto compare and contrast
their respective sets of uniform forms with those being promulgated in other Judicial Districts and
‘Counties, with the ultimate goal of promoting as much similarity and umfonmty as possible between
and among those particular Judicial Districts. .

While individual Guarchanshxp Judges would retain the discretion to make changesto a form
order, as wartanted by the facts and circurhstances of a particular case, the: submission of these
uniform applications and orders should be accepted, as long as they are properly completed and filed
by the Colirt user, : :

Below is a list of ‘websites and/or.sample applications and forms currently available to the
. generai public in the Fitst and Second Judicial Departments: L

FIRST JUDICIAL DEPARTMENT (included for reference. on'ly)
New York County [Manhattan];

General:
Order and Judgment;
Initial Report (with instructions);
Annual Report;
Simplified Annual Report foi Guardianships of $100K orless; = -
Short Form Application to Authorize Expenditures (with Court Examiner Approval line);
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Release/Discharge Guardian:
Petition;
Order Waiving Filing of Formal Account;
Order Discharging Guardian and Surety;
‘Coiisent to Inforinal Account,

‘Final Report: _ _
Order. To-Show Cause - Settle Final Report;
Verified Petition to Settle Final Accounting;
Final Account Verification;
Statemeit of Death;
Statement of Assets - Notice of Claim;
Final Report (Sample);
Order Settling and Approving Final Report;
Affidavit in Support of Discharge of Guardian and Cancellation of Bond
Order Discharging Guardian and Surety;
Instructions for Submiission of'a Proposed Order Discharging Guardlan and Surety.

Bronx County:

General:
Inifial Report
Annual Accounting / Report;
Final Accounting / Repoit;
Ex Parte Application for Approval of Secondary Fiduciary Appomtment
Article 81 Judgment:

SECOND JUDICIAL DEPARTMENT,

2" Judicial District - Kings County [Brooklyn]:
Webé'ite’t http:lew?..nycourts._gvacourtsfzjd/kiings!civils’gua'rdia_nship-.shtm_l#Samplefonn

General:
 Instruction Sheet for Petition for Appointment of Guardian;

Sample Notice of Guardianship Proceeding for Appointment of G‘uarchan
Order to Show Cause for Appointment of Guardian; :
Orderand Judgment (with instructions and separate checklist);
Comimission to Guardian;
Oath and Designation;
Initial Report - Sample;
Annual Report - Sample; _ _
Annial Report. - Sample for Guardian of the Person only .
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9% Judicial District (Westchester, Rockland, Putnam, Orange, Dutchess Counties):

Website: http://ww2.nycourts.gov/courts/9jd/guardianship.shtml

General:
Application to Activate Standby Guardian;
Application to Retain Professionals - Part 36;
Application to Retain Professionals - Part 36 - Order
Ex Parte Order;
Guardian’s Annual Accounting;
Guardian’s Final Accounting;
Guardian’s Initial Report;
Notice of Article 81 Proceeding with Order To Show Cause and Petition;
Notice on Final Accounting;
Order Activating Standby Guardian;
Judgment;
Simplified Accounting Questionnaire;
Statement of Death;
Statement of Real Property;

10" Judicial District
Nassau County:

Website_: http://ww2.nycourts.gov/COURTS/10JD/nassau/; guardianship.shtml

General:
Initial Report;
Annual Report of Guardian for Personal Needs Only;
Annual Report for Guardian of Property Management & Personal Needs;
Designation;
Statement Identifying Real Property.

Suffolk County:
Website: http://ww2.nycourts.gov/COURTS/10jd/suffolk/supreme.shtml

General:
Commission to Guardian Form .

Other sample forms not posted on the website, but available from the Court:
Order to Confirm Sale;
Order Discontinuing Guardianship;

Order Settling Final Account;
Order to Show Cause;
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Poor Person Application;

Order and Judgment;

Short Form Application;

Temporary Guardian Template,
Affirmation in Oppositiofi with Cross Motion;,
Affirmation in Opposition;

Annual Account;

Bond Sample;

Commission;

Designation and Consent;

Final Account by Decree;

Final Account by Motion;

Fee Application;

Initial Report; _

Order Approving Sale of Real Property.

11* Judicial District - Queens County :

Website: ‘ww2.nycourts.gov/courts/11jd/supreme/civilterm/ guardi_an'shi:p.-s'htIﬁl
General:
Guardian’s Initial Report;
Guardian’s Annual Accounting;
Short Form Application/Order .
13% Judicial District - Richmond County [Staten Island];
Website: http:/ww2.nycourts,gov/courts/13jd/Gaurdianship.shtml
Genegral

‘Annual Accounting;
Initial Report .
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VI
COURT EVALUATORS

As explained in the prior Guardianship Task Force’s Report, the Court Evaluator plays an
infegral role in an Article 81 proceeding. It is‘the Court Evaluator who. conducts the initial
investigation of the AIP’s circumstances in advance of the proceeding. The Court Evaluator is able
to meet with the AIP in the AIP’s own surroundings, and also meets with the parties and the AIP’s
family members. Thetestimony and report of the Court Evaluator not only prov1de the Court with
anunbiased view of the AIP’s capacnty and the propriety of the appointment of a Guardian, but also
assists the Court in defining the issues that must be addressed at the . heanng and -the proper
assessment of the AIP’s resources and fiances, thus ensurmg the proper marshalmg of the ATP’s
agsets, In the past few years, administrative and Ioglst:lcal issues have arisén that require some.
changes to be promulgated. by the Office of Court Administration (OCA) attendant to the Court
Evaluator’s appointment,

Accordingly; the. following are recomimeridations of this curtent Guarchanshlp Task Force.

As a result of the health pandemic, e-filing was extended to documents filed in Article 81
proceedings. The implementation of e-filing has simplified access to all documents filed in a
Guardianship proceeding - including-the Court Evaluator’s Report. ‘However, since the Court
Evaluator’s Report always contains ¢onfidential and personal medical and financial information
pertaining to the AIP, it is recommended that any Court Evaluator’s Report filed via e-filing be
deemed automatlcally sealed, requiring permission of the Guardianship Judge for the parties/counsel
to'view. It should be noted that Article 81 vests the C‘ruardlanshlp Court with the discretion to
determine if any portion of the Court Evaluator®s Report should even be disclosed to any parties /
counsel in the proceeding. Accordingly, until such time as the Court’ Evaluator’s Report is required
to be automatmally sealed upon filing, each Court should review the mformanon contained within
a Report, then assess whether the Report should be sealed ab initio.

As 10 which parties the Guardianship Judge may ultimately dlstrlbute the Court Evaluator’s
Report it is clear that this decision. is currently left to the discretion of the Guardlanshlp Judge.
Whilethe Guardianship bar has expressed its undetstanding that each Guardianship Court may have
itsown policies regarding the exchange of the report, it has asked - and the Task Force recommends -
that each individual Guardianship Court set forth and publlsh apolicy as to its distribution of Court
Evaluator Reports, so that counsel may better prepare: for the Guardlanshlp hearmg in any given
matter, :

Alternate Dispute Resolution ( "-‘AD'R”)':

A large number of Guardianship proceedings involve disputes.among farmly members, These
disputes, which are: readily identified by the Court Evaluator, generally have a négative impact on
an AIP. Since OCA has greatly expanded its use of ADR in civil proceedmgs ADR should be
implemented in Atticle 81 proceedings, where appropriate, to address these common disputes.
Accordmgly, it recommended that the Court Evaluator be required to 1dent1fy what disputes might
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appropriately be resolved by ADR, as the early identification and. resolut:lon of these disputés would
be beneficial to both the AIP and the Guardianship Court in making its ultlmate determination.

Recrunitment of Court Evaluators with Diverse Back rounds:

The Second Judicial Department has jurisdiction over some of the: most ethmca]ly-dlverse
communitieés in our country. Accordingly, Guardianship Judges should strive to recruit Court
Evaluators from a wider array of cultural and ethnic backgrounds - partlcularly prospective Court.

‘Evaluators who are fluent in languages other than English. Unquestionably, a Court Evaluator with

personal knowledge and understanding of an AIP’s cultural beliefs and customs will render a more-
complete and accurate evaluation of an AIP, by affording the Court Evaluator a better opportunity
to cultivate the trust of the AIP, as well as to understand any nunique family: dypamics present in the
AlP’s life, Moreover, the AIP would benefit if'a Court Evaluator spoke the same language as the
AP, as Court Evaluators rarely have access to an Interpreter outside of the actual Guardianship’
hearing. Indeed, the mabxhty of the Court Evaluator to communicate with’ the AIP in the AIP’s
‘native language can unduly impede the Court Evaluator’s investigation in many respects, including
the accuracy of the information the AIP ultlmately discloses to the Court Evaluator

Since the Court Evaluator’s: investigation occurs outside of the. courtroom commumcatmg}
with an AIP, the AIP*s family membets, of other necessary parties that do not speak English can
impede. the Court Evaluator from, obtammg information that could prove to be vital to the
Guardianship Judge’s determination, Sinceitis unduly burdensome on the Court Evaluator o retain
an Interpreter while conducting an‘investigation, it is recommended that OCA arrange for any Court
Evaluator appointed to be provided immediate access to interpreting services - telephonically or
via TEAMS video technology - for the duration of the Court Evaluator’s mvestlgatlon

Recrmtment of Court Evaluators with Diverse Work Experience:

Although the majority of Court Evaluators traditionally have been attorneys, Guardianship
Courts are increasingly lookmg to-individuals in other professions to assist in cases where a specific
expertise is warranted. It is not unusual fo see'the Guardianship Judge ook to mirsss, social workers,
mental healthcare professionals, teachers and numerous other professionals ‘to assist in properly
evaluatmg a case. Guardianship Judges are encouraged to adopt the: practlce of appomtmg a Court
Evaluator who is tiot an atforney more frequently, where appropriate.
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VIII

PRO BONO GUARDIANS

All J‘I.ll‘lSlethﬂS are facing increasing difficulties in finding attorncys who are willing to serve
‘as Guardians in Article 81 cases, especially where the AIP has little or ho- funds availablé to pay a
Guardian forlong-term appointment. Accordingly, this Task Force encourages Guardlanshlp Judges
10 consider more appointments of professional non-attorneys to serve as Guardzans of both the
Person and Property of an AIP. o

Theexperience of the 10® Judicial District (Nassau and Suffolk Coun‘ues) may be illustrative,
Upon receiving a grant from the New York State Department of Health (through the office of then-
State Senator Kemp Hannon), each county received $250,000.00, to create a pilot programto address
the shortage of attorney/Guardians in their communities. The programsare distinct in their. approach:
Nassau County appoints: geriatric care managers (“GCMSs”) through a non-profit organization and
pays them a set hourly fee, while Suffolk County utilizes a network of retired voluntéers. Both
programs- have been. successful, ultimately serving a significant number of wards who would
otherwise have been assigned. to the “public” or “not-for-profit” Guardlans in each county.
Currently, each county is puxsumg more funding for these programs, so- that the programs may
ultimately become permanent. .

Turisdictions facing an attorney/Guardian shortage are encouraged to: approach their local
Departments of Social Services or Office for the Agmg 10 investigate parmenng with these agencies
to create similar programs. Ithasbeen the experience of Nassau and Suffolk Counties that New York
State does not staff independent local offices addressing the needs of the aging population in each
county., Accordingly, it has become “incunibent.on local jurisdictions to address these needs with
programs promulgated by the Courts, as occurred in Nassan and Suffolk C_ountles

7

In counties where bar associations have active Elder Law committées, this Task Force
recommends partnering with those bar associations and commitiees to recruit attorneys who will be
willing to serve as Guardians pro bono. Inthis respect, new lawyers entering the practice of Elder
Law and Guardiatiship should provide a pool of candidatés for these prospective appointments, as
novice attorneys may be willing to take an appoiniment and gain valuable experience from their
Court appearances and performance of their duties, while earning “good will” credit with the
Guardianship Judges: In counties located in New York City, large law firms which participate in
pro bono.commitments may also provide a pool of candidates willing to accept these appointments..

Accordingly it is recommended thdat Guardianship Courts in other J ud.lclal Districts explore

the implementation of similar alternative programs for appointments of Guarchans as'a means of
alleviating a glaring need for qualified Guardians.. :
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Currently, many Guardianship Courts provide information to mdmduals who appear at the
Court inquiring about how to commence an Article 81 Guardianship proceedmg without an attorney
(i.e., pro se). Most Guardianship Courts, at-a minimum, provide sample forms of the Petition and
Orderand Judgment. This Task Force recommends that Guard1ansh1p Courts adopt a “three-prong”
approach to assist individuals who inquire about commencing a Guardlanshlp proceeding without
counsel: :

1. Enlist the assistance of Elder Law attorneys and pro bonm’“low” bono committees at
local bar associations, and require these: attorneys to donate one: hour a mbnth 1o be

available to speak with pro se applicants;

2. Encourage the use of the Unified Court System’s website - www. m31de-ucs org/ - as

an excellent starting point for pro se applicants to begin to faxmhanze themselves with
‘the Guardianship process.

The steps to follow from there are:

Go to Help for Unrepresented Litigants;, then
Courthelp; then to

'Guardiansh;fp;' then to

More—Guardianship Basics and Guardian Case .

Under the tab of ‘ Guardianship of an Incapacitated Adull there is alink to Article 81
of the Mental Hygiene Law. This link will bring you into the actual statute, and

3. Obtain the instructional manual produced by CUNY Law School’s Main Street Legal
Services, Inc., entitled, Guide to Becoming a Guardian Without a Lawyer. This 37-page
manual prowdes step-by-step instructions, explanations and formis for the pro se
applicant to review-and duplicate, as appropriate. In fact, this Task Force recommends
that Guardianship Courts consider reproducing and providing copies of this manval at
the front counters, or as.a PDF document. accessible on-line on the Courts® or Judicial
Districts’ respective websites, ©
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X

LEGISLATIVE ACTION

Since the initial Guardianship Task Force Report was issued in 2005, ther¢ have been sporadic,
inconsistent efforts undertaken by the Legislature to promote and efféctuate leglslatxon on-behalf of
IPs and the elderly in general. Sadly, the insidious nature of elder abuse, which. encompasses
physical,.emotional, and financial abuse, ‘most often rémains undetected and results in devastatirig
consequences to the lives of this segment of our population, Guardianship Judges and members of
the Elder Law bar can all attest to the sometimes horrifying impact of this abuse. Unfortunately; in
many cases, the Guardianship Courts in Article 81 proceedings are left to :attenpt to restore a
modicum of stability to the lives of these people, many of whom have limited resources and are
living with the trautita of elder abuse already having been. mﬂlcted upon them ‘with damage ofter
beyond that which the Guardlanshlp Court can repair.

These countless narratives of misforturie and abuse place Guardianship Judges and members of
the Elder Law bar in a unique position to identify the pitfalls-and flaws. inherent in our institutions
which furnish the opportunity for elder abuse to oceut, The “deep dive” inito the complexities of
these cases has provided a wealth-of insight and knowledge regarding not only the problems but also,
to some degree, the solutions.

A coricerted effort must be made to identify and promote legislation for the beneﬁt of IPs. To this
end, this Task Force recommends the followmg .

1. Bstablishment of a standmg committee - to be comprised of’ Guardlansmp Judges, other
Court personnel and members of the Elder Law bar - tasked with creating a
comprehensive package of legislative proposals to aid in the preventmn of physical,
emotional, and financial abuse of AIPs and IPs; '

2, Identification of particular leglslators in this State. who wﬂI commit. themselves to
drafting and prometing the proposals of the aforementioned comm1ttee

3 Des_lgnatlon of a representative from the OCA to act as a 11a1501}: to and with State
legisiators and the Governor regarding these proposals; and

4, Research and study other jurisdictions that have developed effective legislation ini this
regard (e.g., protective banking laws, effective legislation and policies to prevent elder
abuse, laws to facilitate investigation of financial abuse, and. specxahzed progecutorial
1nvest1gatory units within law enforcement agencies),
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XI

MODEL GUARDIANSHIP PART.

The Model Guardianship Part (“MGP") in Suffolk County commenced with Chief Judge
Judith. Kaye’s 2005 judiciary address acknowledging the importance of pnontlzmg and protecting
the rights, needs and interests of IPs. Thereupon, the initial Guardianship. Task Force outlined
recommendations toward the establishment of MGP, with the ultimate goal of determining whether
the program was feasible and should be expanded throughout the Second Judicial Department,
Accordingly, since 2006, the Model Guardianship Part in Suffolk County has been a functioning and
evolving Part, with the Honorable H, Patrick Leis, III presiding over its jurisdiction. Along with his
staff-comprised of a Guardianship Referee and a Guardianship Analyst, MGP has expanded upon
those original concise goals and grown into a working, problem—solvmg Court, tailored to uniquely
address the best interests of AIPs and IPs. Amorigst the most successful facets of MGP is the
integration of litigation affecting AIPs, the. effective and efficient monltormg of Guardians once
appointed, the individualized care and attention to each case, and the proactlve innovations aimed
at enhancing ways in which best to serve AIPs and IPs.

At center-stage in MGP is the Court’s: ablluy toaccept other pendmg ac’uons and proceedings
affecting the AIP or TP by way of integration. Akin to the successes of the Integrated Domestic
Violence Courts; integration has proven to be-a most effective facet of MGP, allowmg one judgeto
gain familiarity with a vulnerable.individual’s needs and determine the core issues driving the
litigation. Additionally, integration servesto reduce superfluouscourt appearances and costs to AIPs-
and IPs, and prevents the potential for contradictory determinations of factual issues. Althoughall
types of cases have been integrated over the years, the MGP has prunanly heard matrimonial actions,
Family Court orders of protection, and landlord/tenant. actions in conjunctlon with Guardianship

‘matters. Due to the multitude of cases that may arise for integration, it is:recommended that the
Guardianship Judge assignedto a MGP possess experience in areas of matnmomal landlordftenant,
family law and ¢ivil litigation in addition t6 Article 81 Guardianship mattets.

Innovative monitoring practices are another cornerstone.of MGP, Unhkc other types oflegal
matters, in the area of Guardianship, the outcome of a hearing often marks the beginning of the-
‘Court’s oversight of 2 Guardian’s duties in caring for a PING or an IP. In fact,, it is often remarked
‘that the end is truly the begmmng in Guardlanshlp matters. Indeed; once a Guardian is appointed
and the subject of the proceedmg is found to be éither PING or an IP, then that individual must be
protected from loss or harm. While a Guardian is granted the I¢ast restrictive authority necessary to
‘enstre the PING/IP’s health, safety and welfare, the Coutt Examiner simultaneously appointed
therein, must ensure that the Guardian is accountable for the actions taken on behalf of the PING /'
IP. In this respect, MGP has initiated many measures to énste each Guardian’s accountability.
Specifically, the use of effective and efficient compliance calendars overseeing the Court Examiner’s-
responsibilities to ensure the acquisition of appropriate commissions ad bonds, as well as the filing-
of timélyand accurate reports and accountings. The staff assigned to MGP work closely with Court
Examiners through weekly compliance calendars to.¢nsure that an organized- and efficient review
of requirements are completed, as well as to address the queries and needs of Court Examiners
‘managing complex cases or difficult Guardians. ‘Weekly calendars often address both professional
and lay Guardians in-person (or, during the pandemic, via TEAMS video conferences), who may
have pressing issues or questions regarding their duties or obligations, The. Guardianship Referee
. presides each. Wednesday morning to address all those cases on the calendar and may settle Post-
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Judgment matters iri conipliance, grant adjournments for those workmg toward comphancc, or
trouble-shoot with Court Examiners and Guardians. :

' The MGP has been dedicated to prioritizing the unique individual IiEec}s of eachcase and to
best serving all AIPs and IPs coming before the Court. Toward this end, Judge Leis and his staff
have implemented numerous progiams and courtroom adaptations aimed: at ensuring a rion-
threatening courtroom experience for vulnerable individuals. While access to funding for special
programing has been tenuous and has resulted in adaptation by all participants; a valued program to
Guardianship has been the Volunteer Case Monitor (*VCM”) program - & partnershlp with the
Education and Assistance Corporation (“EAC, Inc. ™). The VCM program may be utilized post-
hearing once a Guardian js appointed. Case monitors have proven most valuable in cases where
family members are serving as Guardian in matters that have demonstrated frustrated family
dynamics. The case monitors then serve-as the “eyes and ears” of the court through unscheduled
periodic visits with the PING/ IPs at their place of residence, and make written reports to the Court
as to the PING/IP’s hiealth, safety and welfare. While the effectiveness of this VCM program is
unquestioned, the need for willing and available Guardians - especxally in cases where there are little
or no assets to pay a Part 36 Guardian - lias led to changes that shified EAC, Inc, info filling a gap

where the agency may now serve as Guardians.for IPs. With a limited ﬁmdmg source and their staff
now reallocated to serving as Guardians, the VCM program has been- suspended at this time.
However, it would be beneficial to MGP if the VCM pro gram wete resurrected.

Ancther program available to AIPs is the use of therapy dogs through a partnership with
Partners in Restorative Animal Assisted Therapy, Inc. (“PRAAT™). A therapy dog andits handler
may be assigned ona case-by-case basis to emotionally and/or physically frail:individuals with the
impending stressors of a' possibly contentious Court proceeding, Court Evaluators can request a
therapy dog for upcoming proceedings, and if approved, a dog and its handler will fitst meet with
the AIP intheir place of residence before seeing them again in Court at a later date. There has been
anotable positive difference in the affect of AIPs ufilizing this service, leadmg toaless intimidating
and overall, more corifortable. courtroom environment.

MGP has implemented a number of additional proactive. adaptatlons and ‘innovations to
advance the goal of creating a more comfortable courtroom experience for vulnerable persons.
Frequently, a Guardianship proceeding is the fitst time an AIP has appeared in court, often resulting:
in fear and uncertainty. To allgviate undue stressors on. AIPs who-enter the courthouse, MGP has
adapted the courtroom by seiting upa non-adversarial table arrangement which places the AIP front
and center before the Guardianship Judge heanng their case, The AIP may sit there with Court-
appointed. counsel and a caregiver, theréfore puiting the distractions of the other patties involved
(petitioners, possible cross-petitioners, and. potential contentious family members) behind them,
Assisted Hearing Devices are always available atid often used in MGP as well. . Ensuring that the ATP

‘hasaccess to hearing what is going on in their case serves best to respect eaoh individual’s rights and
‘minimizes risk for confusion in what: may already be an overwhelmmg situation for a frail individual..

-Additionally, the courtroom is equipped with access to therapeutic music for the AIP who wishes:
to listen to music: dunng any.court “down time”, Howevet, the MGP ensures that court delays are
negligible by accurately scheduliig each case fora $pecified calendar time. Best practices indicate
no more than one case shall be scheduled per morming or afternoon, affording more attention to each
‘matter and simultaneously less waiting for inidividuals that may be physically or emotionally frail.

The Guardianship Analyst is also available to provide resources which may include information and
telephone numbers or websites 1o IPsf'Pl'NGs, their Guardians, and their fam1ly members, shouid.
querigs be made. Whether it is simple agsistance through enhstmg the services of ari mterpreter or
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teletype machine, an off-site hearing - thereby bringing the court to the.indivfdual or working with
Adult Protective Service agencies, GCMs or staff in Guardianship Courts-in other states, the MGP:
is prepared to handle each case’s unique needs. L

The MGP also effectuates the continued education of its core stakeholders, Hicluding Court
staff, Guardianship attorneys, Part 36 Guardians, Court Examiners, and Guardianship volunteers by
‘hiosting annual educational Guardianship Programs or workshops. Often, free CLE accreditation is
available through these programs as a mantier of giving back to those dedicated individuals who
‘make serving vulnerable persons a priority in their work in Suffolk County. -

Locating appropriately qualified and willing Guardiais is-a persistent issue facing the area
of Guardianship. Many Guardianship proceedings offer little in the way' of assets to adequately
compensate quality Part 36 Guardians, or present a multitude of complex issues and strained family
dynamics. Either situation may cause few willing or qualified Guardians to-accept an appointment.
Inresponse, MGP has been appointing non-lawyer Guardians with backgrounds in social work or
elder care since its inception back in 2006. Outreach outside of the local bar associations has been
extensive over. the years. While funding has continued. t6‘pose a problem, in recent years, two not
for profit 501( ¢ ) (3) agencies - EAC, Inc,-and Guardianship Corp. - have begun to work toward
filling the need for affordable Guardians, These agencies are cutrently available to serve as
Guardians in non-monied and low-asset cases, or in cases where the Departinent of Social Services
serves as Petitioner. Because of their social work and elder care backgrounds, they may also be
appropriate for cases with comnplex non-legal issues. However, there is a need for continued efforts
on this front, as steady and reliable funding is a pervasive issue. 3 '

Lastly, it should be noted that MGP has been an evolving problem-solving court since 2006,
Therefore, its dedicated and devoted staff have employed nurierous types of programs geared toward
serving AIPs and IPs over the years that are not detailed in this document. - The evolving nature of
MGP also means that some-trial programs have come and gone. Programs like .our pro bono
Guardianship mentorship program and velunteer case monitors have sadly been lost due to lack of
steady funding, while other facets, such as Mediation, have riot yet-been fully realized.

In:conelusion, over the course ofits first 15 years, MGP has implemented an enlightened and
respectful approach to Article 81 Guardianships in Suffolk County. By placing the unique needs of
AlPsand IPs at the forefront, MGP has implemented innovative mechanisms to protect, respectand
best serve those individuals coming before the Court. Withan ever-burgeoning growth of the elder
population in the United States, the impending need to protect the vulnierable adult population: is
‘more important than ever, necessitatifig the need for innovative and ‘adaptive approaches. to
Guardianship. Tn.more recent years, the successes of MGP: with the exception of integration, have
‘been incorporated into all existing Guardianship Parts and practices in Suffolk Courity to extend.its
benefits to every Guardianship case heard within the county - exemplifying that the working model
of this Court is not only beneficial, but also transferable to other jurisdictions.
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