
JEOPARDY! 
ADMINISTRATIVE APPEALS 

Table 7 
April 3, 2024 

Board of Claims: 
RSA 541-B:3 
RSA 541-B:9 
RSA 541-B:11  
N.H. Admin. R., Cla 102.03 

Commission for Human Rights: 
RSA 354-A:21 
RSA 354-A:21-a  
RSA 354-A:28  
N.H. Admin. R., Hum 202.01 
N.H. Admin. R., Hum 203.01 
N.H. Admin. R., Hum 219.04 

Department of Environmental Services: 
RSA 21-M:3 
RSA 21-O:3 
RSA 21-O:5-a 
RSA 21-O:7  
RSA 21-O:9 
RSA 21-O:11 
RSA 21-O:14 
Appeal of NH Dept of 
Environmental Services, __ NH __ 
(Slip Op. Dec. 28, 2023) 
Appeal of Michele (New Hampshire 
Wetlands Council), 168 N.H. 98, 103 
(2015)  

Board of Tax and Land Appeals: 
RSA 71-B:1 
RSA 71-B:7 
RSA 71-B:12  
RSA 71-B:14 
RSA 76:16-a 
RSA 498-A:9-a  
RSA 498-A:24 
RSA 498-A:25 
RSA 498-A:27 
RSA 541:6  
RSA 541:13  
RSA 541-A:33 
Appeal of Porobic, 175 NH 456 
(2022) 
N.H. Admin. R., Tax 201.30 
N.H. Admin. R., Tax 210.04 

Office of Professional Licensure 
and Certification:  

RSA 310:10 
RSA 310:14 
N.H. Admin. R., PLC 
NH OPLC Process for Report of 
Non-Compliance 

Agency Records: 
RSA 33-A:3-a 
RSA 91-A:4 
RSA 170-G:8-a 
RSA 290:16 
RSA 611-B:21 

Miscellaneous reference: 
Administrative rules: What is the 
Official Version of a Rule? 
McNamara v. Hersh, 157 N.H. 72 
(2008). 
New Hampshire Drafting and 
Procedure Manual for 
Administrative Rules 
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Opinion

DONOVAN, J.

*1  In this consolidated appeal, the New Hampshire
Department of Environmental Services (DES) and North
Country Environmental Services, Inc. (NCES) appeal an
order of the New Hampshire Waste Management Council
(Council) granting Conservation Law Foundation's (CLF)
appeal of a permit that DES issued authorizing the expansion
of a landfill owned by NCES. DES argues that the Hearing
Officer erred because he: (1) incorrectly reviewed, as a
question of law rather than fact, DES's determination under
RSA 149-M:11, III(a) (2021) that NCES's proposed facility
satisfies a capacity need; and (2) incorrectly interpreted RSA
149-M:11, V (2021). NCES argues that: (1) CLF lacked
standing to appeal the permit to the Council; (2) the Hearing
Officer erred in his interpretation of RSA 149-M:11, V and by
failing to consider administrative gloss; and (3) the Hearing
Officer's interpretation of RSA 149-M:11, V renders the
statute unconstitutional pursuant to the dormant Commerce
Clause of the United States Constitution. We conclude that
CLF had standing to appeal the permit to the Council but that
the Hearing Officer erred in his interpretation of RSA 149-
M:11, V. Accordingly, we reverse.
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I. Facts

The following facts are supported by the record or are
otherwise undisputed. In January 2019, NCES applied to
DES for a permit to expand its landfill in Bethlehem. NCES
proposed operating the project, known as Stage VI, for
approximately 2.3 years, from 2021 to 2023. DES indicated
to NCES that it was contemplating denying the application
for failure to satisfy the capacity need requirement set forth in
RSA 149-M:11, III(a) and V. Consequently, NCES withdrew
its application. In March 2020, NCES submitted a new
application for Stage VI. This time, NCES proposed to extend
the facility's operating period from 2021 to 2026.

In October 2020, DES approved NCES's application and
issued a permit to NCES. As part of its decision to grant
the permit, DES considered New Hampshire's “solid waste
capacity need” for the twenty-year period following the
grant of the permit. RSA 149-M:11, V; see also RSA 149-
M:11, III(a). As required by RSA 149-M:11, V(d), DES
determined that in 2026, “there is a projected shortfall in
existing permitted disposal capacity to accommodate the total
quantity of New Hampshire waste projected to be generated
statewide.” DES found that because “a capacity shortfall
exists during the planning period” of Stage VI, meaning
that the shortfall would occur in 2026, and Stage VI would
operate through 2026, “the proposed facility satisfies a need
for disposal capacity within the planning period.” See RSA
149-M:11, V(d).

In November 2020, CLF appealed DES's decision to the
Council, seeking to have the permit issued to NCES
deemed unlawful and unreasonable. NCES filed a motion to
dismiss the appeal for lack of standing, arguing that CLF's
reliance upon predicted harms to “a minute fraction of its
membership” was insufficient to establish standing. In the
alternative, NCES sought an evidentiary hearing before the
Council to adjudicate the alleged issues of fact created in
conflicting affidavits that CLF and NCES submitted. The
Hearing Officer denied NCES's motion to dismiss and request
for an evidentiary hearing, as well as NCES's subsequent

motion for reconsideration.1

*2  In February 2022, the Council held a two-day merits
hearing, over which a Hearing Officer presided. See RSA
21-M:3, IX(a) (Supp. 2022). On the second day, the Council
members deliberated and issued several unanimous findings,

including that: (1) “DES acted reasonably in its measuring
the short and long-term capacity needs required by [RSA
149-M:11, III(a)] in issuing the permit”; (2) “DES was
lawful in finding the capacity need during the life [of the
permit]”; and (3) “DES acted reasonably in issuing a permit
to help address the capacity needs during the life of the
[permit].” In May 2022, the Council issued an order signed
by the Hearing Officer that granted CLF's appeal in part and
remanded the decision to grant the permit, ruling that DES
“acted unlawfully in finding the NCES Facility provided a
substantial public benefit” pursuant to RSA 149-M:11, III(a)
and V.

In reaching this decision, the Hearing Officer interpreted
RSA 149-M:11, V(d) and explained that, to grant a permit,
DES must “determine whether a proposed facility provides
a substantial public benefit based upon the short-and long-
term need for the proposed facility to provide capacity for
New Hampshire waste.” See RSA 149-M:11, III(a). In turn,
the Hearing Officer also explained, RSA 149-M:11, V(d)
“details the method by which [DES] must determine the
state's solid waste capacity need.” Ultimately, the Hearing
Officer concluded that RSA 149-M:11, V(d) “explicitly limits
a finding of capacity need to only instances where a proposed
facility will satisfy a shortfall. If there is no shortfall, there
can be no capacity need.” Therefore, according to the Hearing
Officer, DES erred in granting NCES a permit because Stage
VI was proposed to operate for six years, but the first
five years of the facility's operation would occur during a
period without any shortfall. The Hearing Officer reasoned
that because DES could not “lawfully find there to be a
capacity need,” it could not determine that Stage VI met “the
requirement of [RSA 149-M:11, III(a)] when determining
substantial public benefit.” See RSA 149-M:11, III(a).

Both DES and NCES filed motions to reconsider. In its
motion, NCES raised its prior standing argument and argued
that the Hearing Officer's interpretation of RSA 149-M:11,
V(d) was erroneous and contrary to the administrative gloss
that DES had given the provision. DES also argued that the
Hearing Officer erred in his interpretation of RSA 149-M:11
(2021), though it proposed an alternative interpretation to the
one that NCES presented. The Hearing Officer denied both
DES's and NCES's motions to reconsider. NCES and DES
appealed to this court, and their appeals were consolidated.

II. Analysis
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A. Standing
As a preliminary matter, NCES argues that CLF lacked
standing to appeal DES's permitting decision to the Council.
Specifically, NCES argues that the Hearing Officer erred in
denying NCES's motion to dismiss CLF's appeal for lack of
standing because: (1) CLF lacked standing to appeal DES's
decision to the Council based upon alleged harm to only
two CLF members; (2) NCES was entitled to an evidentiary
hearing to resolve issues of fact created in conflicting
affidavits; and (3) the two affidavits that CLF submitted
were insufficient to establish standing because they were
premised upon predictions of future harm. CLF contends that
the Hearing Officer correctly determined that CLF established
standing upon the basis of two members who live close to, and
are adversely affected by, the landfill at issue in this appeal.
We agree with CLF.

Following CLF's initial appeal to the Council, NCES
challenged CLF's standing in a motion to dismiss based upon
the fact that CLF relied upon predicted harms to “a minute
fraction of its membership” to establish standing. Included
with its subsequent objection to NCES's motion to dismiss,
CLF provided sworn affidavits from two of its members
alleging anticipated harm if Stage VI is approved. NCES filed
a reply to CLF's objection and included a sworn affidavit
from the manager of its Bethlehem landfill. NCES also sought
an evidentiary hearing before the Council to adjudicate the
alleged factual discrepancies between CLF's affidavits and
NCES's affidavit. The Hearing Officer denied NCES's motion
to dismiss and request for an evidentiary hearing, as well as
NCES's subsequent motion for reconsideration.

*3  We first consider NCES's argument that CLF lacked
standing to appeal DES's decision to the Council based upon
alleged harm to only two CLF members. NCES argues that “a
membership association or organization has standing where
all its members have sustained the requisite injury from the
challenged action.” CLF counters that for an organization
to establish standing, there is no requirement “that all of
an organization's members, or any specified quantity or
proportion of an organization's members, must suffer harm.”

Standing to appeal DES's decision to grant NCES a permit
to the Council is established by statute. See RSA 149-M:8
(2021); RSA 21-O:9, V (2020); RSA 21-O:14, I-a(a) (2020).
RSA 21-O:14, I-a(a) provides that “[a]ny person aggrieved by
a department decision may, in addition to any other remedy
provided by law, appeal” such decision to the Council. In
construing similarly worded statutes, we have explained that

a “person aggrieved” includes any person who can show some
“direct definite interest in the outcome of the proceeding.”
Goldstein v. Town of Bedford, 154 N.H. 393, 395, 910 A.2d
1158 (2006) (quotations omitted). Standing, however, “will
not be extended to all persons in the community who might
feel that they are hurt by the administrative action.” Golf
Course Investors of NH v. Town of Jaffrey, 161 N.H. 675,
680, 20 A.3d 846 (2011) (quotation omitted).

The regulations governing Council proceedings also address
standing requirements. See N.H. Admin. R., Env-WMC
204.02(b)(5) (replaced 2023). Specifically, the regulations in
effect at the time of CLF's appeal to the Council — and the
Hearing Officer's decision — provided that:

A notice of appeal shall include the following:

...

(5) A clear and concise statement as to why the appellant
has standing to bring the appeal, for example, why the
appellant will suffer a direct and adverse affect [sic] as a
result of the decision being appealed in a way that is more
than any impact of the decision on the general public.

N.H. Admin. R., Env-WMC 204.02(b). Notably, neither the
statutory scheme nor these regulations governing appeals to
the Council address how many members of an organization
must possess standing in order for the organization to
establish standing. See RSA 149-M:8; RSA 21-O:9, V;
RSA 21-O:14, I-a(a); N.H. Admin. R., Env-WMC 204.
We observe that, when the Hearing Officer issued his
decision, the regulations in effect in three other environmental
councils within DES — the Water Council, the Air
Resources Council, and the Wetlands Council — expressly
provided for organizational standing when at least one of
its members could establish standing. See N.H. Admin. R.,
Env-WC 203.02(a)(6); N.H. Admin. R., Env-AC 204.02(b)
(5) (replaced 2023); N.H. Admin. R., Env-WtC 203.02(b)

(replaced 2021).2 Thus, given that neither the statutory
scheme nor the regulations governing appeals to the Waste
Management Council require that, for an organization to
establish standing, it must demonstrate standing for a certain
number of its members, we agree with the Hearing Officer
that “there is no substantive basis for reaching a different
result in an appeal before the Waste Management Council
than before any of the other environmental councils.”
Accordingly, we conclude that the Hearing Officer did not err
in ruling that CLF established standing based on harm to only
two of its members.
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*4  We next consider whether the Hearing Officer erred in
denying NCES's request for an evidentiary hearing. Here,
CLF's two affiants provided sworn statements describing the
adverse effects that they experience as a result of living
close to the Bethlehem landfill. Specifically, they stated
that the landfill has caused them to experience noise and
odor — both inside and outside the home, interference with
views, and negative impact on property values. NCES's
affiant, the manager of the Bethlehem landfill, averred that
both of CLF's affiants have made numerous, unverified
complaints over the years about the landfill, and that CLF's
affiants’ neighbors have experienced neither noise nor odor
from the landfill. Additionally, third-party studies acquired
by NCES found that the noise from the landfill is “very
low” and “would not disturb any person with an ordinary
sensitivity to sound,” and that NCES is controlling “off-
site odors to the maximum extent practicable.” Nothing in
the landfill manager's affidavit, however, directly contradicts
the personal experiences of CLF's affiants. Accordingly,
we conclude that, in relying on the uncontroverted sworn
statements from CLF's affiants, the Hearing Officer did not
engage in impermissible fact finding and did not err in ruling
that the landfill manager's affidavit “does not provide a basis
for conducting an evidentiary hearing” on the veracity of the
sworn statements of CLF's affiants. See RSA 21-M:3, IX(c),
(e); cf. Golf Course Investors of NH, 161 N.H. at 680, 20 A.3d
846 (explaining that a “decision on standing may be subject to
de novo review when the underlying facts are not in dispute”).

Next, we consider NCES's argument that the affidavits that
CLF presented were insufficient to establish standing because
“they rely exclusively on predictions of future harm.” CLF
counters that future harm is sufficient to provide a basis for
standing. We agree with CLF. A party can establish standing
when “the appellant has suffered or will suffer an injury
in fact.” Appeal of Londonderry Neighborhood Coalition,
145 N.H. 201, 203, 761 A.2d 426 (2000) (emphasis added);
see also Golf Course Investors of NH, 161 N.H. at 683-84,
20 A.3d 846 (considering whether residents could establish
standing based upon injuries they alleged would occur if the
planning board approved the contested development plans).
Here, CLF's two affiants state that the landfill, in its current
state, adversely affects them for numerous reasons, including
noise, odor, and interference with views. Thus, we agree with
the Hearing Officer that it is not “mere speculation” that the
affiants’ current, negative experiences caused by their close
proximity to the landfill “will continue in the future if the
Permit to expand the scope and extend the life of the landfill

is implemented as now written.”3 See Hannaford Bros. Co.

v. Town of Bedford, 164 N.H. 764, 769, 64 A.3d 951 (2013)
(explaining that, to establish standing, an injury cannot be
speculative). For the foregoing reasons, we conclude that the
Hearing Officer did not err in ruling that CLF had standing to
appeal DES's issuance of a permit to NCES.

B. Statutory Interpretation
As the appealing parties, NCES and DES bear the burden of
demonstrating that the Council's decision is clearly unlawful
or unreasonable. Appeal of Conservation Law Found., 174
N.H. 59, 63, 260 A.3d 26 (2021); RSA 541:13 (2021);
see RSA 21-O:14, III (2020). We will not set aside or
vacate the Council's decision unless it contains an error of
law, or NCES or DES establish, by a clear preponderance
of the evidence, that the Council's decision was unjust or
unreasonable. Appeal of Conservation Law Found., 174 N.H.
at 63, 260 A.3d 26; RSA 541:13. We deem the Council's
findings on questions of fact properly before it to be prima
facie lawful and reasonable. Appeal of Conservation Law
Found., 174 N.H. at 63, 260 A.3d 26; RSA 541:13.

On appeal, DES and NCES challenge the Hearing Officer's
determination that DES acted unlawfully when it granted
NCES a permit to expand its landfill operations. This appeal
implicates RSA chapter 149-M (2021 & Supp. 2022), which
governs the management of solid waste. See RSA 149-M:1
(2021). The legislature has designated DES responsible for
enforcing RSA chapter 149-M. RSA 149-M:4, V (Supp.
2022); RSA 149-M:5 (2021). “Among other solid waste
management responsibilities, DES must establish State solid
waste management policies and goals, regulate private and
public facilities by administering a State permit system, and
prepare a statewide solid waste plan.” N. Country Envtl.
Servs., Inc. v. Town of Bethlehem, 150 N.H. 606, 612, 843
A.2d 949 (2004); see also RSA 149-M:6 (Supp. 2022).

*5  A state permit is required to “construct, operate, or
initiate closure” of a solid waste management facility. RSA
149-M:9, I (Supp. 2022); see also Town of Bethlehem, 150
N.H. at 612, 843 A.2d 949. “DES may not issue a permit
unless it determines that the proposed solid waste facility
provides ‘a substantial public benefit.’ ” Town of Bethlehem,
150 N.H. at 612, 843 A.2d 949 (quoting RSA 149-M:11, III);
see also RSA 149-M:11, IX. When determining whether a
proposed facility provides “a substantial public benefit,” DES
must consider, as relevant to this appeal, “[t]he short- and
long-term need for a solid waste facility of the proposed type,
size, and location to provide capacity to accommodate solid
waste generated within the borders of New Hampshire, which
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capacity need shall be identified as provided in paragraph V.”
RSA 149-M:11, III(a). In turn, RSA 149-M:11, V provides
the method by which DES shall “determine the state's solid
waste capacity need.”

We begin by addressing DES's argument that the Hearing
Officer incorrectly reviewed DES's determination that Stage
VI satisfies a capacity need pursuant to RSA 149-M:11,
III(a) as a question of law rather than a question of fact.
CLF counters that the Hearing Officer's invalidation of the
permit was “premised on a pure question of law — the plain
and unambiguous meaning of RSA 149-M:11 ... which the
Hearing Officer was fully authorized to determine.”

A Hearing Officer is required to “[a]dopt all findings of fact
made by the council except to the extent any such finding is
without evidentiary support in the record” and to “[d]ecide all
questions of law.” RSA 21-M:3, IX(c), (e). The interpretation
of a statute presents a question of law. In re J.S., 174 N.H.
375, 379, 262 A.3d 1178 (2021). Here, the Hearing Officer's
decision to invalidate DES's permit to NCES was based on
a pure question of law — the meaning of “capacity need”
pursuant to RSA 149-M:11, III(a) and V. After interpreting
RSA 149-M:11, III(a) and V, the Hearing Officer then applied
undisputed facts to his interpretation and concluded that the
permit was unlawful. Accordingly, we agree with CLF that the
Hearing Officer's “capacity need determination was premised
purely on statutory interpretation” and the application of
undisputed facts and, therefore, that the Hearing Officer did
not exceed his statutory authority. See RSA 21-M:3, IX(e).

We next turn to the primary issue on appeal: the interpretation
of RSA 149-M:11, V(d) and the meaning of “capacity need.”
The interpretation of a statute presents a question of law that
we review de novo. In re J.S., 174 N.H. at 379, 262 A.3d
1178. In matters of statutory interpretation, the intent of the
legislature is expressed in the words of the statute considered
as a whole. See State v. Pinault, 168 N.H. 28, 31, 120 A.3d
913 (2015). We first look to the language of the statute itself,
and, if possible, construe that language according to its plain
and ordinary meaning. Id. We interpret the statute as written
and will not consider what the legislature might have said or
add language the legislature did not see fit to include. Id. We
interpret statutes in the context of the overall statutory scheme
and not in isolation. Id.

As stated above, RSA 149-M:11, V provides that “[i]n
order to determine the state's solid waste capacity need,
the department shall” conduct a series of inquiries. See

RSA 149-M:11, III(a) (stating that “capacity need shall be
identified as provided in paragraph V”). First, DES shall
“[p]roject, as necessary, the amount of solid waste which
will be generated within the borders of New Hampshire for
a 20-year planning period.” RSA 149-M:11, V(a). Second,
DES shall “[i]dentify the types of solid waste which can be
managed according to each of the methods listed under RSA
149-M:3 and determine which such types will be received
by the proposed facility.” RSA 149-M:11, V(b). Third, DES
shall “[i]dentify, according to type of solid waste received,
all permitted facilities operating in the state on the date a
determination is made under this section.” RSA 149-M:11,
V(c). Finally, the fourth inquiry, which comprises the primary
issue on appeal, requires that DES shall:

*6  Identify any shortfall in the capacity of existing
facilities to accommodate the type of solid waste to be
received at the proposed facility for 20 years from the
date a determination is made under this section. If such a
shortfall is identified, a capacity need for the proposed type
of facility shall be deemed to exist to the extent that the
proposed facility satisfies that need.

RSA 149-M:11, V(d) (emphasis added). It is the meaning of
the second sentence of RSA 149-M:11, V(d) that is contested.

The Hearing Officer interpreted RSA 149-M:11, V(d) to mean
that “if a proposed facility operates for a period without
any shortfall, then [DES] cannot lawfully find there to be a
capacity need.” In other words, the Hearing Officer concluded
that a capacity need for a proposed facility exists only if a
shortfall exists during the entire operating life of the facility.
Therefore, because NCES anticipated operating Stage VI
from 2021 to 2026, without a shortfall occurring until 2026,
the Hearing Officer ruled that, as a matter of law, no capacity
need exists. On appeal, CLF argues that this interpretation of
RSA 149-M:11, V(d) is correct.

Both NCES and DES disagree with this interpretation of
paragraph V(d); though, each party proposes a different
interpretation of RSA 149-M:11, V(d). NCES argues that if
there is a projected shortfall within the twenty-year planning
period, and if the facility will operate within the twenty-year
period and provide disposal capacity equal to or less than
the projected shortfall, then the proposed facility necessarily
satisfies “capacity need” — even if the facility's operation
does not overlap with the shortfall. In contrast, DES argues
that, although paragraph V(d) “may embody some kind of
relationship between shortfall and capacity, it also reflects a
purposeful ambiguity that allows the Department to operate
within constitutional and factual constraints” and “indicates
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that [DES] should use its expertise to determine if the
proposed facility ‘satisfies’ a ‘need.’ ” In other words, DES
essentially argues that RSA 149-M:11, V(d) provides the
agency with discretion when determining whether “a capacity
need for the proposed type of facility” exists. We agree with
DES.

We begin our interpretation, as we must, by considering
the plain language of RSA 149-M:11, V(d), which instructs
DES how to determine whether a proposed facility satisfies
a capacity need. The statute provides that if a shortfall is
identified within “20 years from the date a determination
is made under this section,” then “a capacity need for the
proposed type of facility shall be deemed to exist to the
extent that the proposed facility satisfies that need.” RSA
149-M:11, V(d). In effect, pursuant to paragraph V(d), DES
must determine whether: (1) there will be a shortfall in the
capacity of existing facilities over a twenty-year planning
period, starting from the date that the permit is expected to
be granted; and (2) if there is a shortfall, whether a capacity
need exists. Id. A capacity need exists “to the extent that the
proposed facility satisfies that need.” Id.

We note that paragraph V(d) uses two different terms:
“shortfall” and “capacity need.” Id. The Hearing Officer
and CLF mistakenly treat the terms “capacity need” and
“shortfall” as synonymous, contrary to our principles of

statutory construction and the plain meaning of the statute.4

See State v. Bakunczyk, 164 N.H. 77, 79, 53 A.3d 569 (2012)
(“[W]hen the legislature uses two different words, it generally
means two different things.”); Garand v. Town of Exeter, 159
N.H. 136, 141, 977 A.2d 540 (2009) (“[W]henever possible,
every word of a statute should be given effect.” (quotation
omitted)). Paragraph V(d) provides that if “a shortfall is
identified, a capacity need for the proposed type of facility
shall be deemed to exist to the extent that the proposed facility
satisfies that need,” thus differentiating the existence of a
“shortfall” from the existence of a “capacity need.” RSA
149-M:11, V(d) (emphases added). Determining whether a
capacity need exists, based upon the extent to which a
proposed facility satisfies said capacity need, requires an
inquiry that is separate and distinct from whether a shortfall
exists. Although the existence of a shortfall relates to the
existence of a capacity need — indeed, a capacity need can
exist only if a shortfall exists — it does not compel a finding
of a capacity need. Rather, the existence of a shortfall allows
DES to engage in the capacity need analysis.

*7  Given this conclusion, we next consider the separate
meanings of “shortfall” and “capacity need” as used in RSA
149-M:11, V(d). A “shortfall,” as described in RSA 149-
M:11, V, exists when, during the twenty-year planning period,
the state generates more waste of the type to be received at the
proposed facility than existing facilities can accommodate.
Here, the parties do not appear to dispute the meaning of
“shortfall” or DES's projection that a shortfall will occur in
2026.

“Capacity need,” on the other hand, is defined in relation
to itself. RSA 149-M:11, V(d) (“[A] capacity need for the
proposed type of facility shall be deemed to exist to the extent
that the proposed facility satisfies that need.” (emphases
added)). This determination raises a question of fact: (1)
whether a capacity need for the proposed facility exists, which
(2) is dependent on the extent that the proposed facility
satisfies that need. Id. Paragraph V places resolution of this
question squarely within DES's discretion by providing that
“[i]n order to determine the state's solid waste capacity need,
the department shall” deem a capacity need to exist “to the
extent that the proposed facility satisfies that need.” RSA 149-
M:11, V (emphasis added). Accordingly, we conclude that,
pursuant to RSA 149-M:11, V(d), the existence of a “capacity
need” for a proposed facility is a discretionary determination
that DES must make if it projects that a shortfall will occur
within the twenty-year statutory planning period.

CLF agrees with the Hearing Officer's interpretation of the
terms “to the extent” and “satisfies” in RSA 149-M:11, V(d)
to support its position that a proposed facility can satisfy a
capacity need only if it operates exclusively during a period
of shortfall. DES responds that:

[T]he terms “to the extent” and “satisfies” in paragraph
V(d) do not refer to mathematically quantifiable subjects
like “shortfall” or the amount of “waste generated in
New Hampshire.” Instead, these terms refer to the more
qualitative concept of “need,” which they then relate to
itself. By stating it in this manner, the Legislature left
open the possibility that satisfying a capacity “need”
includes more than a simple mathematical relationship to
“shortfall.”

We agree with DES. The Hearing Officer's application of his
definitions of the terms “to the extent” and “satisfies” was
premised on an incorrect assumption that “capacity need” is
synonymous with “shortfall.” Thus, his analysis improperly
focused on “the extent that the proposed facility satisfies”
the shortfall, rather than “the extent that the proposed facility
satisfies” the capacity need. RSA 149-M:11, V(d).
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CLF also argues that the Hearing Officer was correct in
concluding that the statute's use of the present tense “satisfies”
mandates that a “present-action relationship must exist
between the capacity need and the proposed facility,” and, as
a result, the proposed facility must operate exclusively during
periods of shortfall. This interpretation is problematic for two
reasons. First, as we have observed, it incorrectly conflates
the term “capacity need” with “shortfall.” Therefore, even
if the use of present tense “satisfies” indicates a temporal
requirement, such a requirement would only necessitate that
the proposed facility operate during periods of capacity need
— not periods of shortfall. See RSA 149-M:11, V(d).

Second, we disagree that the present tense of “satisfies” as
used in RSA 149-M:11, V(d) requires the proposed facility to
operate exclusively during periods of “capacity need.” RSA
149-M:11, V(d) provides that a “capacity need” exists “to
the extent that the proposed facility satisfies that need.” The
provision does not impart any temporal relationship between
the proposed facility's operation and the period of capacity
need. As long as the proposed facility “satisfies” the capacity
need in some manner and at some time, DES maintains
discretion to determine that a capacity need for the proposed
facility exists. Indeed, the only temporal requirement set forth
in RSA 149-M:11, V(d) is that, for DES to consider whether
a capacity need exists, a shortfall must be identified at some
point during the twenty-year planning period. Thus, the use
of the present tense “satisfies,” in and of itself, is insufficient
to mandate the strict temporal relationship that the Hearing
Officer found and CLF argues exists. See 82 C.J.S. Statutes
§ 412, at 558 (2022) (“A statute written in the present or
future tense normally will be applied not only to existing
things and conditions but also prospectively to future things
and conditions.”); cf. Cincinnati Specialty Underwriters Ins.
Co. v. Best Way Homes, Inc., 175 N.H. 142, 148, 281 A.3d
997 (2022) (interpreting “the present tense language in the
exclusionary provision [of an insurance policy] as having ‘no
temporal reference’ ”). Accordingly, for DES to determine
that a capacity need exists, a proposed facility does not need
to operate exclusively during periods of capacity need.

*8  NCES argues what is essentially the inverse of CLF's
argument: if DES identifies a shortfall at any point within
the statutory twenty-year period, then DES must determine
that a capacity need exists. We disagree. RSA 149-M:11, V(d)
instructs DES to “identify any shortfall in capacity,” and “if
such a shortfall is identified,” to determine the existence of
a capacity need. Nothing in the language of paragraph V(d)

requires DES to find that a capacity need exists solely because
there is a projected shortfall. Although the existence of a
shortfall within the statutory period allows DES to determine
that the proposed facility will satisfy a capacity need, a
shortfall does not compel DES to reach such a conclusion.
Therefore, even if DES projects a shortfall within the twenty-
year planning period, DES may nevertheless deny a permit
if it determines that the proposed facility will not satisfy the
capacity need.

Our interpretation that RSA 149-M:11, V(d) grants DES
discretion to determine whether a capacity need exists is
further supported by RSA 149-M:11 as a whole. RSA 149-
M:11, III(a) requires DES to determine the “short-and long-
term need for a solid waste facility of the proposed type,
size, and location.” The Hearing Officer correctly stated that
whether DES “acted reasonably in determining the ‘short-
and long-term’ capacity need for the NCES Facility required
under [RSA 149-M:11, III(a)] is a question of fact.” If,
however, capacity need is tied solely to the existence of a
shortfall and the facility's exclusive operation during said
shortfall, then any discretion that DES has to identify the
“short- and long-term need” for the proposed facility is
essentially eliminated. RSA 149-M:11, III(a). Moreover, the
requirement set forth in paragraph III(a) that DES evaluate
the short- and long-term capacity need for a proposed facility
would be unnecessary if a finding of capacity need can occur
only when a facility operates exclusively during a shortfall.

Our interpretation also comports with the purpose of RSA
149-M:11. RSA 149-M:11, I, states that the purpose of
the public benefit requirement is, inter alia, to “provide
for the solid waste management need of the state and its
citizens” and to “ensure that adequate capacity exists within
the state to accommodate the solid waste generated” within
the state. We agree with NCES that “[t]here is a substantial
difference between ensuring that there is an adequate supply
of a resource for a consumer and limiting that supply to
the amount necessary to meet the needs of that consumer.”
Our interpretation of RSA 149-M:11, V(d) requires DES to
“[i]dentify any shortfall” prior to determining the existence
of a capacity need. This conclusion best enables DES to meet
its obligation to “provide for the solid waste management
needs of the state and its citizens” and “ensure that adequate
capacity exists within the state to accommodate the solid
waste generated” within New Hampshire. See RSA 149-
M:11, I(a), (b).
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III. Conclusion

For the foregoing reasons, we conclude that RSA 149-
M:11, V(d) provides DES with flexibility and discretion to
determine the existence of a capacity need and, therefore,
how to address a projected shortfall. Given our conclusion
that the statute is unambiguous, we need not consider the
statute's legislative history or NCES's administrative gloss
argument. See Polonsky v. Town of Bedford, 171 N.H.
89, 93, 190 A.3d 400 (2018) (“Absent an ambiguity, we
will not look beyond the language of the statute to discern
legislative intent.”). Additionally, given that we reject the
Hearing Officer's interpretation, we need not address NCES's
argument that the Hearing Officer's interpretation violates
the dormant Commerce Clause of the Federal Constitution.

In light of our ruling, we also have no occasion to address
CLF's motion to strike evidence from the record that supports
NCES's administrative gloss argument. NCES's outstanding
motion for an extension of time to object to CLF's motion
for summary affirmance is deemed moot. Accordingly, we
conclude that DES acted lawfully in issuing the permit and
reverse.

*9  Reversed.

BASSETT and HANTZ MARCONI, JJ., concurred.

All Citations

--- A.3d ----, 2023 WL 8940253

Footnotes
1 By statute, the attorney general shall appoint hearing officers for appeals to the Council. RSA 21-M:3, VIII (Supp. 2022);

RSA 21-O:9 (2020). Once appointed, the hearing officer shall “[a]dopt all findings of fact made by the council except to
the extent any such finding is without evidentiary support in the record” and “[d]ecide all questions of law presented during
the pendency of the appeal.” RSA 21-M:3, IX(c), (e) (Supp. 2022). The hearing officer shall also “provide the council with
a proposed written decision on the merits within 45 days of the conclusion of the hearing on the merits” and “[p]repare
and issue written decisions on all motions and on the merits of the appeal within 100 days of the conclusion of the hearing
on the merits.” RSA 21-M:3, IX(f) (Supp. 2022). Thus, we are reviewing the Hearing Officer's legal determinations when
we review any question of law set forth in the Council's order.

2 We note that, since CLF's appeal to the Council and the Hearing Officer's decision, the Wetlands Council, Air Resources
Council, and Waste Management Council have adopted new regulations governing each council's procedural rules. See
N.H. Admin. R., Ec-Wet 200; N.H. Admin. R., Ec-Air 200; N.H. Admin. R., Ec-Wst 200. Each of these three councils
has adopted identical language stating that the appealing party must “[e]stablish that the appellant has standing to bring
the appeal.” N.H. Admin. R., Ec-Wet 203.03(c)(4)(b); N.H. Admin. R., Ec-Air 203.03(c)(4)(b); N.H. Admin. R., Ec-Wst
203.03(c)(4)(b). Notably, the regulations for the Wetlands Council and the Air Resources Council no longer address how
many members must demonstrate standing for an organization to establish standing. See N.H. Admin. R., Ec-Wet 200;
N.H. Admin. R., Ec-Air 200.

3 On appeal, NCES argues that the affiants’ statements are insufficient to establish standing solely because they are based
upon “predictions of future harm.” Thus, we limit our analysis to this question, and we do not consider whether the facts
themselves are sufficient to establish standing.

4 For example, in the order denying DES's motion to reconsider, the Hearing Officer stated that RSA 149-M:11, V(d) “uses
the word ‘satisfies,’ creating the requirement that a proposed facility ‘satisfy’ a capacity need/shortfall: the statute creates
a direct link between granting a proposed facility and said facility's ability to ‘satisfy’ a capacity need/shortfall.” (Emphases
added.) The Hearing Officer conflates the term “shortfall” with “capacity need” as indicated by its statement that RSA
149-M:11, V(d) requires that a proposed facility satisfy a “capacity need/shortfall.”

End of Document © 2024 Thomson Reuters. No claim to original U.S.
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Background: Owners of servient land sought review
of ruling of Wetlands Council, upholding decision of
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Holdings: The Supreme Court, Lynn, J., held that:
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dock permit;
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Opinion

LYNN, J.

*100  The petitioners, Robert C. and Katherine L.
Michele, trustees of the Robert C. Michele Revocable Trust
(Micheles), appeal a ruling of the Wetlands Council (Council)
upholding a decision of the New Hampshire Department of
Environmental Services (DES) to issue a permit allowing the
respondents, Joseph and Linda Bremner (Bremners), to install
a seasonal dock in water adjacent to the Micheles' pond-front
property over which the Bremners have an easement. We
affirm.

I

The following facts are derived from the record. The Micheles
own property in Jaffrey with approximately 750 feet of
shoreline on Gilmore Pond. The Bremners own nearby
property that does not directly adjoin the pond. At one time,
the Bremners' and Micheles' properties were a single parcel,
owned by George and Karen Rickley (Rickleys). When the
Rickleys conveyed what is now the Bremners' property, they
sought approval to subdivide a section of their 750 feet of
shoreline to accompany the plot. The town planning board
denied the request, and the Rickleys instead conveyed the plot

with an easement over a 118–foot segment of their shoreline.1

The relevant language of the deed states that the owner of
the partitioned lot (now the Bremners) “shall have the right
under this easement to the exclusive use of said parcel of
shore frontage for whatever purposes they may desire.” The
Micheles bought their property with full knowledge of the
easement.

In 2007, the Bremners applied to DES for a permit to install
a seasonal dock in the pond, adjacent to their easement.
See RSA 482–A:3 (Supp.2007) (subsequently amended).
The Micheles objected to the application, arguing that the
Bremners had no legal right to apply for a dock permit
on the Micheles' land without their consent. In 2009, DES
granted the permit, and the Bremners installed a dock. The
Micheles promptly filed both a motion for reconsideration
and an action in superior court seeking to invalidate the *101
easement. DES took no further action pending the outcome of
the lawsuit. The superior court determined that the easement
was valid, and in a 2011 unpublished order, we affirmed
the court's ruling. See Michele v. Bremner, No. 2010–0844
(N.H. Aug. 24, 2011). Thereafter, DES affirmed its grant
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of the permit. It found that the Bremners' dock qualified as
a minimal impact project, see N.H. Admin. Rules, Env–Wt
303.04(a), and concluded that, because under its regulations
only major shoreline structures require that the fee owner be
the applicant, see id. 402.18(a), the Bremners could apply
for a dock permit. DES also found that the Micheles failed
to demonstrate that the seasonal dock unreasonably affected
the value or their use and enjoyment of their property. The
Micheles appealed to the Council, which affirmed the DES
decision. This appeal followed.

II

The Micheles first argue that DES erred in granting the
Bremners, as mere easement holders, a permit to install a
seasonal dock over the fee owners' objection. Rather than
argue that the Bremners *258  lack a sufficient property
interest to install a dock in the water adjacent to the easement,
they contend that, under the relevant statutes, DES lacks
the authority to issue dock permits to easement holders.
In support of this argument, the Micheles advance several
theories: (1) the plain meaning of the terms “ownership”
and “landowner-applicant” as used in the statutory scheme
compel the conclusion that only fee owners can apply for
a dock permit, see RSA 482–A:11, II (2013); (2) DES,
in interpreting the statute, impermissibly went beyond its
plain meaning by examining DES regulations; and (3) the
instructions and forms that DES uses to administer the statute
demonstrate that only fee owners can apply for permits.
Alternatively, the Micheles argue that even if the Bremners
could apply for a permit under the statute, DES erred in
granting a permit because it adversely affected the value and
enjoyment of their land.

The Bremners counter that a plain reading of the statute shows
that it does not prohibit easement holders from applying
for dock permits. They also maintain that this reading is
consistent with the statute's purpose, DES's regulations, and
DES's forms and procedures. Additionally, the Bremners
contend that the issuance of the permit in this case was
reasonable, and that many of the Micheles' arguments are
based upon unpreserved or irrelevant considerations.

To resolve these issues, we must engage in statutory and
regulatory interpretation. Although we give some deference
to an agency's interpretation of its own regulations or of a
statute it administers, “our deference is not total.” Appeal
of Old Dutch Mustard Co., 166 N.H. 501, 506, 99 A.3d

290 (2014) (quotation omitted). Concerning statutes, “[w]e
are still the final arbiter of *102  the legislature's intent as
expressed in the words of the statute considered as a whole.”
Appeal of Town of Seabrook, 163 N.H. 635, 644, 44 A.3d
518 (2012). As to regulations, “[w]e examine the agency's
interpretation to determine if it is consistent with the language
of the regulation and with the purpose which the regulation is
intended to serve.” Old Dutch Mustard, 166 N.H. at 506, 99
A.3d 290 (quotation omitted). “We use the same principles of
construction when interpreting both statutes and regulations.”
Id.

“We first look to the language of the statute itself, and, if
possible, construe that language according to its plain and
ordinary meaning.” Appeal of Local Gov't Ctr., 165 N.H. 790,
804, 85 A.3d 388 (2014). “We interpret legislative intent from
the statute as written and will not consider what the legislature
might have said or add language that the legislature did not see
fit to include.” Id. “We construe all parts of a statute together
to effectuate its overall purpose and avoid an absurd or unjust
result.” Id. “Moreover, we do not consider words and phrases
in isolation, but rather within the context of the statute as a
whole.” Id. “This enables us to better discern the legislature's
intent and to interpret statutory language in light of the policy
or purpose sought to be advanced by the statutory scheme.”
Id. Additionally, “[w]hen the language of a statute is plain and
unambiguous, we need not look beyond the statute itself for
further indications of legislative intent.” Petition of Malisos,
166 N.H. 726, 729, 103 A.3d 793 (2014).

RSA 482–A:3, I, requires that “any person” who wishes to
construct a dock must apply to DES for a permit, unless

an exemption applies.2 The statute further *259  specifies
other requirements that an “applicant” must fulfill. See
RSA 482–A:3, I(d)(1) (notifying abutters). RSA 482–A:11,
II then provides, in relevant part, that “[b]efore granting
a permit under this chapter, the department may require
reasonable proof of ownership by a private landowner-
applicant.” (Emphasis added.) The Micheles rely primarily
upon the legislature's use of the terms “ownership” and
“landowner-applicant” in RSA 482–A:11, II to support their
position that only fee owners can apply for dock permits. The
legislature did not define the terms “owner,” “ownership,”
“landowner,” “landowner-applicant” or “applicant.” See RSA
482–A:2 (Supp.2011) (amended 2012).

“When a term is not defined in the statute, we look to its
common usage, using the dictionary for guidance.” K.L.N.
Construction Co. v. Town of Pelham, 167 N.H. 180, 185,
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107 A.3d 658 (2014). Webster's Third New International
Dictionary defines “ownership” as “the state, relation, or
fact of being an *103  owner: lawful claim or title”; and
“owner” as “one that has the legal or rightful title whether
the possessor or not.” Webster's Third New International
Dictionary 1612 (unabridged ed. 2002) (emphasis added).
We acknowledge that these are broad definitions. We see no
reason, however, to limit the meaning of the terms when the
legislature did not see fit to do so. Based upon the common
meaning of the term, we conclude that “ownership,” as used
in the statute, neither is limited to fee ownership nor requires
possession. We further conclude that parties who hold title to a
shoreline easement, such as the Bremners, are “owners” under
the statute. Because the term “owner” encompasses property
interests other than fee ownership, the Micheles' citation to
the repeated use of the terms “owner,” “property owner,”
and “landowner” throughout the statutory scheme does not
advance their argument.

Contrary to the Micheles' argument that the legislature could
not have intended easement holders to be able to apply for a
permit under the statute, we see no evidence that the purpose
of the statute was to change the balance of property rights
between fee owners and easement holders from what it was
under the common law. As the Micheles point out, we have
previously noted that an “easement is a nonpossessory right
to the use of another's land.” Arcidi v. Town of Rye, 150 N.H.
694, 698, 846 A.2d 535 (2004). As explained above, however,
possession is not a requirement of an “ownership” interest
in land. Further, in Arcidi, we said that when there is an
express grant of an easement, “a grantee takes by implication
whatever rights are reasonably necessary to enable it to enjoy
the easement beneficially. This includes the right to make
improvements that are reasonably necessary to enjoy the
easement.” Id. at 701, 846 A.2d 535 (citation omitted). Arcidi
concerned an easement over the plaintiff's land for “ingress
and egress by motor vehicle.” Id. at 697, 846 A.2d 535
(quotation omitted). We held that it was reasonable for the
easement holder to cut down trees, fill in wetlands and build
a gravel road across the easement. Id. at 697, 702, 846 A.2d
535. We conclude that, under the common law, installing a
dock—arguably a less impactful project—can be a reasonable

use of an easement in at least *260  some circumstances.3

Instead of altering the state of property rights under the
common law, the purpose of the statute is “to protect and
preserve [the state's] *104  submerged lands under tidal
and fresh waters and its wetlands ... from despoliation and
unregulated alteration.” RSA 482–A:1 (2013). It follows,

therefore, that anyone who could build a dock under the
common law can apply for a dock permit under RSA chapter
482–A. Given the broad grant of the Bremners' easement, they
have a sufficient ownership interest to obtain a dock permit
under RSA chapter 482–A.

The Micheles contend that this interpretation of the statute
will impermissibly force DES to decide the relative property
rights of parties with competing interests. We have previously
stated that DES's authority to regulate docks “does not
include the power to determine the relative rights of property
owners.” Gray v. Seidel, 143 N.H. 327, 330, 726 A.2d 1283
(1999). Gray, however, involved an appeal of a superior
court order which determined that, because DES and other
local authorities regulate docks, the court lacked jurisdiction
to decide whether building a dock was a reasonable use
of the plaintiffs' easement. Id. at 329–30, 726 A.2d 1283.
We reversed, holding that the court did have jurisdiction to
rule on the question of whether the plaintiffs' proposed dock
constituted a reasonable use of the easement. Id. at 330,
726 A.2d 1283. Gray stands merely for the proposition that
DES's authority to regulate docks does not divest the courts
of jurisdiction to decide underlying property rights. Nothing
in that case alters the fact that, in issuing any dock permit,
DES must necessarily decide whether the applicant has met
the statutory and regulatory criteria. Thus, DES retains the
authority to determine whether an applicant has a sufficient
property interest to apply for a dock permit.

Although we need not look beyond the plain and
unambiguous terms of the statute to ascertain the legislative
intent in this case, see Petition of Malisos, 166 N.H. at 729,
103 A.3d 793, we note that DES's regulations are consistent
with our ruling. The commissioner of DES is empowered to
adopt regulations to implement RSA chapter 482–A. RSA
482–A:11, I (2013). DES regulations define “applicant” as
someone “who has applied for a permit” and has “an interest
in the land on which a project is to be located that is sufficient
for the person to legally proceed with the project.” N.H.
Admin. Rules, Env–Wt 101.06. The regulations also state that
“[a]n applicant for a shoreline structure defined as major shall
be the owner in fee.” Id. at 402.18. DES read these regulations
to mean that only applicants for major projects need be the
fee owner; applicants for minor projects, like the Bremners'

dock,4 may have a lesser ownership interest. We agree with
DES's interpretation of these regulations.

*105  The Micheles also assert that because the DES
application forms and instructions ask for the “owner's”
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information and because the forms have no place on them
to identify the applicant as an easement *261  holder, it
must follow that only fee owners can apply for a permit.
This argument is based upon the same misunderstanding of
the meaning of the term “owner” as was discussed above.
Because a person who holds an easement interest in property
is an “owner” thereof, the absence of additional language in
the forms and instructions specifically referencing easement
holders provides no support for the Micheles' position.

III

Alternatively, the Micheles argue that even if an easement
holder can apply for a permit under the statute, DES and the
Council erred in upholding the permit in this case because
the Bremners' dock adversely affects the value and enjoyment
of the Micheles' property. DES cannot grant a dock permit if
doing so will “infringe on the property rights or unreasonably
affect the value or enjoyment of property of abutting owners.”
RSA 482–A:11, II. Whether a permit infringes upon property
rights or unreasonably affects the value or enjoyment of
another's land is a determination of fact. Cf. Webb v. Rye, 108
N.H. 147, 150, 230 A.2d 223 (1967) (stating that whether,
under the circumstances, a land use was unreasonable and
constituted a nuisance is a question of fact). RSA chapter
541 governs our review of Council decisions. See Appeal
of Dean Foods, 158 N.H. 467, 471, 969 A.2d 377 (2009).
Under RSA 541:13 (2007), we will not set aside the Council's
order except for errors of law, unless we are satisfied, by
a clear preponderance of the evidence, that it is unjust or
unreasonable. The Council's findings of fact are presumed
prima facie lawful and reasonable. RSA 541:13. In reviewing
the Council's findings, our task is not to determine whether
we would have found differently or to reweigh the evidence,
but, rather, to determine whether the findings are supported
by competent evidence in the record. See Dean Foods, 158
N.H. at 474, 969 A.2d 377. We review the Council's rulings on
issues of law de novo. Appeal of Portsmouth Regional Hosp.,
148 N.H. 55, 57, 802 A.2d 1175 (2002).

The Micheles advance several reasons why, in their view,
the issuance of the dock permit was unreasonable. They first
argue that they are entitled to greater protection than that
which RSA 482–A:11, II generally provides because, as fee
owners, they have a greater interest than abutting property
owners. The statute, however, provides no extra protection for
fee owners whose properties are encumbered by water access
easements, and we will not add language to the statute that

the legislature did not see fit to include. Local Gov't Ctr., 165
N.H. at 804, 85 A.3d 388. In any event, a property owner who
has granted an easement to a third party *106  logically has
a lessened—not a heightened—expectation of unencumbered
use and enjoyment of his property as compared to a property
owner who has not surrendered any interest in his property
and is instead seeking protection against interference from an
abutter. Consequently, even if we were to assume that DES
or the Council erred by treating the Micheles as “abutting
owners” under RSA 482–A:11, II, any such error was not
prejudicial because it afforded the Micheles more protection
than that to which they were entitled under the statute.

The Micheles next contend that the installation of the dock

reduces their privacy and seclusion.5 After a hearing, at
which *262  Mrs. Michele was the sole witness for the
petitioners, the Council determined that the Micheles failed
to show that the permit unreasonably infringed upon their
property rights. It also found that the Micheles were aware
of the easement when they purchased their property and that
a single witness's subjective testimony failed to show that
a small, seasonal dock unreasonably affected the use and
enjoyment of the Micheles' land. We cannot say that these
findings lack evidentiary support in the record or are unjust

or unreasonable.6

The Micheles next assert that installation of the dock
increased their shorefront liability while eliminating any
control they have over the easement area. Their risk
is compounded, they argue, by increased incidences of
vandalism and trespassing on the easement. Mrs. Michele
testified that, as a result of the Bremners' dock, the Micheles'
insurance agent advised them to increase their liability
coverage. Although agreeing that the dock will likely subject
the Micheles to suit if an injury occurs on or around the
easement area, the Council found this was inadequate to make
installation of the dock unreasonable. The Micheles, when
they bought the property, knew that they were responsible for
insuring the easement area. Further, the Micheles are incorrect
in claiming that they have lost all control of the easement area.
The Bremners enjoy only the right to make reasonable use of
their easement, which includes using it to access the pond and
their dock; the Micheles retain the right to seek relief in court
should the Bremners make unreasonable use of the easement.

*107  Finally, the Micheles maintain that the placement
of the dock thirteen feet from the easement boundary was
unreasonable. RSA 482–A:3, XIII(a) states that “[a]ll boat
docking facilities shall be at least 20 feet from an abutting
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property line in non-tidal waters....” (Emphasis added.) We
understand their argument to be that, because DES treated
them as abutting owners under RSA 482–A:11, II, it also
should have treated them as abutting owners under RSA 482–
A:3, XIII(a). We disagree. As noted above, to the extent DES
may have treated the Micheles as abutting property owners
for purposes of RSA 482–A:11, II, it afforded them more
protection than that to which they were entitled. We are aware
of no legal principle that would require DES to compound
any such error by treating the Micheles as abutting property
owners under RSA 482–A:3, XIII(a) as well. On the contrary,
DES and the Council correctly determined that the 20–foot
setback requirement did not apply in the easement context
because the owners of the dominant and servient estates
hold overlapping rather than abutting property interests.

Therefore, RSA 482–A:3 XIII(a) is not applicable.7 The
record reflects that the Bremners chose the location of the
*263  dock so as to create the least impact to the shoreline.

We hold that the Council did not err in upholding DES's
approval of the location of the dock.

IV

For the foregoing reasons, we conclude that the Council did
not err in upholding DES's decision to grant a dock permit to
the Bremners.

Affirmed.

DALIANIS, C.J., and HICKS, CONBOY, and BASSETT,
JJ., concurred.

All Citations

168 N.H. 98, 123 A.3d 255

Footnotes
1 There is some discrepancy as to how much of the shoreline is encompassed in the easement. The exact size is immaterial

to the current appeal, and we adopt the 118–foot figure used by DES and the Council.

2 We observe that, although RSA 482–A:3, IV–a would normally exempt a low impact seasonal dock, such as the one at
issue, from the permit requirements, the proposed dock must be the only dock on the frontage to qualify for the exemption.
The Bremners' dock does not qualify for such an exemption because the Micheles already have a dock on the frontage.

3 Indeed, the issue of whether the Bremners' dock is an unreasonable use of the easement under the common law has
already been litigated. In 2014, a superior court found that the Bremners' dock was a reasonable use of the easement
but ordered the Bremners to remove their personal property from the easement. The Micheles have not appealed this
ruling. The Bremners appealed the decision to the extent that it bars them from leaving certain personal property on the
easement, but that issue is not before us today.

4 The Micheles do not contend that the Bremners' dock constitutes a major shoreline structure.

5 The Micheles point to testimony that the Bremners cut down trees from the easement area. This, according to the
Micheles, removed a natural screen and caused a community uproar for which the Micheles were blamed. The dock
permit, however, did not allow the Bremners to cut down trees. In fact, the Bremners removed the trees before applying
for the dock permit. Thus, the tree removal is irrelevant to the issue of whether the permit affected the Micheles' use
and enjoyment of their land.

6 The Micheles also argue that the installation of the dock represented a departure from the intensity of use of the easement
established by the Bremners' predecessors in title. That argument concerns the parties' relative property rights and not
whether the permit violates RSA 482–A:11, II. Therefore, it is outside the scope of the Council's decision, see Gray, 143
N.H. at 330, 726 A.2d 1283, and we need not address it.

7 For the same reason, we also reject the Micheles' argument that DES's inconsistent treatment of them under the statutory
scheme is indicative of a legislative intent that only fee owners can apply for permits.
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Opinion

HANTZ MARCONI, J.

*458  The petitioner, Eleonora Porobic, appeals a decision of
the New Hampshire Board of Tax and Land Appeals (BTLA)
granting her only a partial abatement of taxes assessed by the
respondent, the Town of Bartlett. We affirm.

I

This case involves a challenge to the Town's 2018 tax
assessment of a single-family home located on 0.88 acres of
land owned by Porobic. In 2017, the property was assessed at
$206,000. In 2018, following the construction of an addition
to the house and the clearing of trees, which expanded a
view of the mountains, as well as a “full update” of property
values in the Town by its new assessing contractor, Avitar
Associates of New England, Inc., the property was assessed
at $408,400. After the Town denied Porobic's abatement
request, she appealed to the BTLA. See RSA 76:16-a (Supp.
2021).

In April 2021, the BTLA held a hearing. During the hearing,
Porobic did not challenge the Town's 2018 assessment of
the building and improvements (valued at $147,500); rather,
she challenged the assessment **479  of the land (valued at
$260,900). Specifically, she objected to the Town's position
that the value of the land had increased by $153,000 as a result
of the expanded view of the mountains. Porobic submitted
an appraisal of the property prepared by Nanci Stone-Hayes,
a certified general appraiser, valuing the property at a fair
market value of $270,000 (Hayes Appraisal), and argued that
she was entitled to an abatement based on that valuation.
The Town, however, defended its assessment, arguing that
the Hayes Appraisal understated the value of the expanded
view. Through David Woodward, a certified property assessor
supervisor with Avitar, the Town submitted a comparable
sales analysis suggesting a fair market value for *459  the
property of between $425,700 and $499,300. The Town
argued that, because its assessment was within this range
— once adjusted using the agreed-upon equalization ratio
of 89.1% — Porobic's assessment was proportional, and,
therefore, her request for an abatement should be denied.

The BTLA found neither party's valuation entirely persuasive.
With respect to the Hayes Appraisal, the BTLA noted that,
because Porobic did not challenge the assessment of the
building and improvements, the Hayes Appraisal would,
after deducting that amount, yield an assessment on the land
that was lower than it had been in the prior tax year. The
BTLA observed that “[t]his calculation, in and of itself, casts
some doubt on the validity of Ms. Hayes’ $270,000 value
conclusion as the basis for a finding of disproportionality.”
Further, the BTLA found that Stone-Hayes’ testimony was
not credible “insofar as she contended property buyers in
the Town would not place a contributory value of more than
$25,000 to $30,000 for a property with a view when compared
to one without a view.” The BTLA found that “a fixed lump
sum conclusion about the contributory value of a view is
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implausible, at best,” and that “[t]here can be little doubt
that [the] view attributes noted by the Town's assessor, such
as ‘width, depth, distance and subject matter[,]’ can affect
market value.”

Nonetheless, the BTLA determined that, although the Hayes
Appraisal understated the property's market value, the Town's
assessment overstated it. Recognizing the subjective nature of
determining the contributory value of a view, the BTLA used
“its judgment and experience, ... weigh[ed] all of the evidence
presented, including the photographs and other detailed
information in the Avitar manual, the Hayes Appraisal ...,
the Town's comparable sales analysis and the testimony at
the hearing,” and found that “the contributory value of the
view in tax year 2018 was $90,000 (instead of the $153,000
shown on the assessment-record card).” (Footnote omitted.)
Consequently, the BTLA concluded that Porobic had carried
her burden to demonstrate that the property was assessed at
a higher percentage of fair market value than the general
level of assessment in the Town, and that, as such, she was
paying more than her proportional share of taxes. See Shaw's
Supermarkets, Inc. v. Town of Windham, 174 N.H. 569,
573, 267 A.3d 419 (2021). Accordingly, the BTLA granted
Porobic's request for an abatement, and reduced the property's
2018 assessed value to $345,400. This appeal followed.

II

Before considering the case before us, we briefly reexamine
our standard of review. As we have observed, “[a] standard
of review lies at the heart of the appellate function.” Magee
v. Cooper, 174 N.H. 647, 650, 273 A.3d 378 (2021). “It sets
forth the amount of deference to be accorded the **480
decision under *460  review.” Id. Where, as here, a party
appeals a decision of the BTLA, it may be appealed “only
in accordance with the provisions of RSA [chapter] 541.”
RSA 71-B:12 (2012); see also RSA 76:16-a, V (“Either party
aggrieved by the decision of the [BTLA] may appeal pursuant
to RSA 71-B:12.”).

Under RSA chapter 541, the party seeking to set aside the
BTLA's decision bears the burden to show that it is “clearly
unreasonable or unlawful.” RSA 541:13 (2021). The burden
of proof, as prescribed by RSA 541:13, instructs, in part,
that “all findings of the [BTLA] upon all questions of fact
properly before it shall be deemed to be prima facie lawful
and reasonable.” Id. However, in appeals from the BTLA
— regarding tax abatement — RSA 76:16-a, V specifically

provides that “[f]or the purposes of such appeal, the findings
of fact by the [BTLA] shall be final. Any such appeal shall be
limited to questions of law.” RSA 76:16-a, V. Because this is
an appeal from a BTLA decision on a request for abatement,
RSA 76:16-a, V controls. Dartmouth Corp. of Alpha Delta v.
Town of Hanover, 115 N.H. 26, 27-28, 332 A.2d 390 (1975).

We now return to the case before us.

III

Porobic argues that the BTLA erred when it considered the
Town's assessment and comparable sales analysis prepared
by Avitar, as well as the testimony of its expert, Woodward.
She advances numerous challenges to Avitar's assessment and
methodology, contending that this evidence is so unreliable
that it was unjust and unreasonable for the BTLA to consider
it in determining the fair market value of the property.

First, we note that the BTLA is not bound by the technical
rules of evidence. See RSA 76:16-a, IV. It was free to
consider the Town's assessment and other valuation evidence
in determining the property's fair market value. See Paras
v. Portsmouth, 115 N.H. 63, 67-68, 335 A.2d 304 (1975)
(holding that “all relevant factors to property value should
be considered”); Snow v. Sanbornton, 102 N.H. 11, 13, 148
A.2d 664 (1959) (holding that valuation of property by tax
assessors is competent evidence in tax abatement cases).

Second, even if we were to assume that Porobic is correct
that the Town's assessment methodology is flawed, it is well-
established that that is not the pertinent issue in an abatement
proceeding. See, e.g., LLK Trust v. Town of Wolfeboro,
159 N.H. 734, 739, 992 A.2d 666 (2010) (holding that
disproportionality, and not methodology, is the linchpin in
establishing entitlement to an abatement). As we explained
in LLK Trust, challenges alleging flaws in the Town's
assessment methodology concern the weight to be accorded
that evidence and “we defer to the [fact-finder's] judgment
on *461  such issues as resolving conflicts in the testimony,
measuring the credibility of witnesses, and determining the
weight to be given evidence.” Id.

Here, the record reflects that the BTLA weighed Porobic's
challenges to the Town's methodology, and, after expressly
considering all of the evidence before it, including both
parties’ comparable sales analyses, the BTLA determined
that neither the Hayes Appraisal nor the Town's assessment
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accurately stated the property's fair market value. Instead,
“[u]sing its judgment and experience, including the
photographs and other detailed information in the Avitar
manual, the Hayes Appraisal presented by the taxpayer, the
Town's comparable sales analysis and the testimony at the
hearing,” the BTLA determined that the contributory value of
the view was **481  $90,000 — not $153,000 as the Town
had maintained — and that, therefore, the property's assessed

value should have been $345,400.1

This it was entitled to do. The determination of fair
market value is an issue of fact, and, as the trier of
fact, the BTLA was free to accept or reject such portions
of the evidence as it found proper, including that of
expert witnesses, and was not required to believe even
uncontroverted evidence. See Appeal of Pub. Serv. Co. of
N.H., 124 N.H. 479, 484, 471 A.2d 1182 (1984) (explaining
that, in that case, this court would overturn the BTLA's
decision “only if the record reveals that the board did not
give proper consideration to all the evidence when making
its findings”). Indeed, “[i]n arriving at findings of fact that
do not exactly correspond to either party's evidence, but are
within the parameters of the conflicting evidence submitted,
the [BTLA] merely employs its statutorily countenanced
ability to utilize its experience, technical competence and
specialized knowledge in evaluating the evidence before it.”
Appeal of City of Nashua, 138 N.H. 261, 265, 638 A.2d
779 (1994) (quotation omitted); see also RSA 541-A:33,
VI (2021) (providing that an administrative agency may
utilize its “experience, technical competence, and specialized
knowledge” in evaluating evidence); RSA 71-B:1 (requiring
BTLA to be composed of members “learned and experienced
in questions of taxation or of real estate valuation and
appraisal or of both”).

In reviewing the BTLA's decision, we accept its factual
findings as final and limit our review to questions of law. RSA

76:16-a, V. The standard articulated in RSA 76:16-a, V does
not mean that the Board's factual findings are unreviewable,
see RSA 76:16-a, V (appeals from decision of the *462
BTLA are “limited to questions of law”), but rather that such
findings will not be disturbed unless clearly made “without
evidence.” See Kierstead v. Betley Chevrolet-Buick, Inc., 118
N.H. 493, 496-97, 389 A.2d 429 (1978) (the question of
sufficient evidence, as opposed to its weight, is dealt with as
a matter of law). In addition to her challenge to the Board's
weighing of the evidence, which we addressed supra, Porobic
also asserts that there is insufficient evidence to support the
Board's decision. Such a challenge to the sufficiency of the
evidence presents a question of law. Id. at 496, 389 A.2d 429.
Accordingly, we will not overturn the BTLA's factual findings
if there is any evidence to support them and we will review
its decision only for legal error. Here, the record contains
the reports of both parties’ experts, which, in turn, contain
information from several comparable properties. While the
BTLA did not credit the experts’ ultimate opinions of value, it
had before it the raw data on comparable properties on which
the experts based their opinions. Thus, the information and
values ascribed to these similar properties provided a basis
for the BTLA's factual findings and its decision. Based on our
review of the record, we conclude that Porobic has failed to
demonstrate that the BTLA's decision is unsupported by the
evidence or the result of legal error. Accordingly, we affirm
its decision.

Affirmed.

MACDONALD, C.J., and HICKS, BASSETT, and
DONOVAN, JJ., concurred.

All Citations

175 N.H. 456, 293 A.3d 477

Footnotes
1 To the extent Porobic argues that the BTLA erred because it expressed its valuation finding in terms of assessed value

and not fair market value, we are not persuaded. The parties agreed that the equalization ratio was 89.1%; accordingly,
a finding expressed in terms of assessed value can easily be converted to fair market value simply by applying that ratio.
The valuation finding is the same regardless of how it is expressed.

End of Document © 2024 Thomson Reuters. No claim to original U.S.
Government Works.
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CHAPTER Plc 100  ORGANIZATIONAL RULES
 
PART Plc 101  DEFINITIONS
 
                   Plc 101.01   “Board” means “board” as defined in RSA 310:2, I(a), namely “a board, council,
commission, committee, or other regulatory body with jurisdiction over professions listed in paragraph II.” 
The term includes the executive director if the board is an advisory board or if the applicable statute does not
establish a board.
 

Source.  #12863, eff 9-4-19; ss by #13293, eff 11-24-21; ss
by #13797, eff 10-26-23 (formerly Plc 101.05)

 
          Plc 101.02  “Executive director” means the executive director of the office of professional licensure
and certification or designee.
 

Source.  #13293, eff 11-24-21; ss by #13797, eff 10-26-23
(formerly Plc 101.01)

 
          Plc 101.03  “License” means “license” as defined in RSA 541-A:1, VIII, namely “the whole or part of
any agency permit, certificate, approval, registration, charter or similar form of permission required by law.”
 

Source.   #12863, eff 9-4-19; ss by #13293, eff 11-24-21
(formerly Plc 101.02); ss by #13797, eff 10-26-23 (formerly
Plc 101.02)

 
          Plc 101.04  “Office of professional licensure and certification (OPLC)” means the New Hampshire
office of professional licensure and certification established by RSA 310.
 

Source.  #13293, eff 11-24-21; ss by #13797, eff 10-26-23
(formerly Plc 101.03)

 
                   Plc 101.05   “Office of the executive director” means the legal authority conferred by law on the
executive director as implemented by OPLC staff who are not assigned to the division of licensing and board
administration or the division of enforcement.
 

Source.  #13293, eff 11-24-21; 21; ss by #13797, eff 10-26-
23 (formerly Plc 101.04)

 
          Plc 101.06  “Telephone number” means a 10-digit number that is assigned to a particular telephone
and used in making connections to it.
 

Source.  #13506, eff 12-16-22; ss by #13797, eff 10-26-23
 
PART Plc 102  DESCRIPTION OF OFFICE
 
         Plc 102.01  Office of Professional Licensure and Certification - Purpose.  The OPLC’s purpose is to
safeguard the public health, safety, welfare, environment, and the public trust of the citizens of the State of
New Hampshire by promoting efficiency and economy in the administration of the business processing,
recordkeeping, and other administrative and clerical operations of the boards identified in RSA 310:2, II.
 

Source.  #12863, eff 9-4-19; ss by #13293, eff 11-24-21; ss
by #13797, eff 10-26-23

 
         Plc 102.02  Authority of the Executive Director.
 
         (a)  RSA 310:4, I, authorizes the executive director to:
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(1)  Employ such clerical or other assistants as are necessary for the proper performance of the
office's work;
 
(2)   Make expenditures for any purpose that the executive director determines are reasonably
necessary for the proper performance of the OPLC’s duties under RSA 310; and
 
(3)   Contract for the services of investigators, presiding officers, legal counsel, and industry
experts as necessary and in consultation with the appropriate board.

 
         (b)  RSA 310:4, II authorizes the executive director to, among other duties:
 

(1)   Examine applicants, process applications, and issue or deny licenses for all license types,
based on objective standards developed by the boards and adopted as rules in accordance with
RSA 541-A;
 
(2)  Investigate all complaints of professional misconduct in accordance with RSA 310:9; and
 
(3)   Draft and coordinate rulemaking for all boards in accordance with RSA 541-A, with the
advice and recommendations of the boards.

 
         (c)  RSA 310:6 authorizes the executive director to adopt rules pursuant to RSA 541-A for:
 

(1)   All fees set forth in RSA 310:5, with the advice and recommendations of the respective
board;
 
(2)  Such organizational and procedural rules necessary to administer the boards, including rules
governing the administration of complaints and investigations, hearings, disciplinary and non-
disciplinary proceedings, inspections, payment processing procedures, and application
procedures;
 
(3)  The rate of per diem compensation and reimbursable expenses for all boards;
 
(4)  Rules governing the professionals’ health program as set forth in RSA 310:5; and
 
(5)   Temporary licensure of out-of-state health care professionals who present evidence of an
active license in good standing from another jurisdiction.
 

Source.  #12863, eff 9-4-19; ss by #13293, eff 11-24-21; ss
by #13797, eff 10-26-23

 
          Plc 102.03  Office Hours, Office Location, and Contact Information.
 
          (a)  The OPLC is located at 7 Eagle Square, Concord, New Hampshire.
 
          (b)  The OPLC’s normal business hours, during which it is open to the public, are 8:00 a.m. to 4:00
p.m. on weekdays, excluding days on which state offices are closed in observance of holidays.
 
          (c)  Correspondence shall be addressed to the OPLC at:
 

New Hampshire Office of Professional Licensure and Certification
7 Eagle Square
Concord, NH 03301-4980.

 
          (d)  The OPLC’s main telephone number is (603) 271-2152.
 
          (e)  The OPLC’s TDD access number is relay NH 1-800-735-2964.
 
          (f)  The OPLC’s website URL is www.oplc.nh.gov.
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          (g)  General inquiries may be directed to CustomerSupport@oplc.nh.gov.
 

Source.  #12863, eff 9-4-19; ss by #13293, eff 11-24-21; ss
by #13797, eff 10-26-23

 
          Plc 102.04  OPLC Organizational Structure.  The OPLC comprises:
 
          (a)  The office of the executive director, described in Plc 102.05;
 
          (b)  The division of licensing and board administration, described in Plc 102.06; and
 
          (c)  The division of enforcement, described in Plc 102.07.
 

Source.  #12863, eff 9-4-19; ss by #13293, eff 11-24-21; ss
by #13797, eff 10-26-23

 
         Plc 102.05  Office of the Executive Director.  The office of the executive director is responsible for
implementing the authority conferred on the executive director by RSA 310 that has not been delegated to
the division of licensing and board administration or the division of enforcement, including but not limited
to:
 
         (a)  Human resource functions;
 
         (b)  All business administration and accounting functions, including but not limited to:
 

(1)  Supervision of the purchase of all equipment, materials, supplies, and services;
 
(2)  Management of the agency’s fleet vehicles; and
 
(3)  Maintenance of the OPLC’s equipment and consumable inventory;

 
                 (c)   Establishing a retention policy for the retention and disposal of records of the OPLC and the
boards; and
 
         (d)  Adopting, maintaining, and implementing the rules authorized by RSA 310:6.
 

Source.  #12863, eff 9-4-19; ss by #13293, eff 11-24-21; ss
by #13797, eff 10-26-23 (formerly Plc 102.06)

 
         Plc 102.06  Division of Licensing and Board Administration.
 
                 (a)   The division of licensing and board administration supports the licensing and administrative
functions of the OPLC and the boards, including but not limited to:
 

(1)  Processing applications for licensure;
 
(2)  Issuing licenses to qualified applicants and referring applicants whose applications cannot be
approved to the relevant board;
 
(3)  Notifying licensees of the pending expiration of their licenses as required by RSA 310:8, IV;
 
(4)  Supporting the meetings held by each board, including ensuring that the notice required by
RSA 91-A is given;
 
(5)  Supporting adjudicative proceedings initiated in accordance with Plc 200; and
 
(6)  Maintaining the records of each board as required by RSA 91-A.

 
         (b)  Except for boards that are advisory boards, the boards are separate and distinct for the purpose of
regulating various professions and protecting the public health, safety, welfare, environment, and the public
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trust.
 

Source.  #12863, eff 9-4-19; ss by #13293, eff 11-24-21; ss
by #13797, eff 10-26-23 (formerly Plc 102.04)
 

                 Plc 102.07   Division of Enforcement.   The division of enforcement supports the compliance,
investigative, and disciplinary functions of the OPLC and the boards, including but not limited to:
 
                 (a)   Conducting inspections of places where regulated professions are practiced to determine
compliance with the standards established by the boards, whether in connection with an application for
licensure or on an on-going basis;
 
                 (b)   Conducting inspections of mechanical and electrical installations in locations where the local
authority has requested assistance;
 
                 €   Reviewing allegations of misconduct to determine whether the allegation is viable and
recommending the board dismiss the allegation if it is not viable, in accordance with RSA 310:9, II;
 
         (d)  Investigating viable allegations of misconduct, whether on its own initiative or upon receiving a
written complaint, in accordance with RSA 310:9, III; and
 
         €  Supporting adjudicative proceedings initiated in accordance with Plc 200.
 

Source.  #12863, eff 9-4-19; ss by #13293, eff 11-24-21; ss
by #13797, eff 10-26-23 (formerly Plc 102.05)

 
PART Plc 103  REQUESTS FOR INFORMATION AND ACCESS TO RECORDS
 
          Plc 103.01  Requests for Information or Access to Records.
 
          (a)  Requests for access to governmental records pursuant to RSA 91-A:4 shall be made directly to the
executive director by sending a request with the information specified in Plc 103.02 either:
 

(1)  Electronically, to righttoknow@oplc.nh.gov; or
 
(2)  By mail or other delivery to the address specified in Plc 102.03(c).

 
          (b)  Requests for other records shall be addressed to the executive director or directly to the division
that is responsible for the records being requested.
 

Source.  #12863, eff 9-4-19; ss by #13293, eff 11-24-21; ss
by #13797, eff 10-26-23
 

                   Plc 103.02   Contents of Requests for Access to Records.   The request for access to governmental
records shall contain as much information as the requestor can provide to reasonably describe the records,
including but not limited to:
 
          (a)  The type of record(s) sought, such as meeting minutes, orders, or reports;
 
          (b)  The date or date range the records were created, such as “April 2021” or “from January 1, 2019
through December 31, 2022”;
 
                   (c)   The board, specific profession, or topic to which the records relate, for example “the Funeral
Board”, “midwives”, or “reports filed with the Legislature or Governor’s Office”; and
 
          (d)  If records of a specific licensee are sought, as much information as the requestor has to identify the
licensee, including name, location of practice, and license number.
 

Source.  #13797, eff 10-26-23
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CHAPTER Plc 200  PRACTICE AND PROCEDURE
 

Statutory Authority: RSA 310-A:1-d, II(h)(2); RSA 541-A:16, I(b)
 
REVISION NOTE:
 
                       Document #13427, effective 8-4-22, readopted with amendments Part Plc 201 through Plc 213 in
Chapter Plc 200 and renumbered the rules as Part Plc 201 through Part Plc 211.   Document #13391
extensively reorganized the rules within the former Part Plc 201 through Part Plc 213, which had first been
filed under Document #12863, eff 9-4-19.   Document #13427 also adopted new rules; Part Plc 212 titled
“Waiver of Procurement Provisions” and Part Plc 213 titled “Disciplinary Proceedings; License
Conditions.” 
 

As practice and procedure rules, the rules in Document #13427 will not expire except pursuant to
RSA 541-A:17, II.
 
PART Plc 201  PURPOSE AND SCOPE
 
          Plc 201.01  Purpose.
 
          (a)  The purpose of the various proceedings undertaken pursuant to this chapter is to acquire sufficient
information to make fair and reasoned decisions on matters within the statutory jurisdiction of the office of
professional licensure and certification (OPLC) or other regulatory authority undertaking the proceeding.
 
          (b)  The purpose of this chapter is to provide:
 

(1)   Uniform procedures for the conduct of adjudicative proceedings and non-adjudicative
proceedings;
 
(2)   Uniform procedures for the submittal, review, and disposition of complaints, rulemaking
petitions, requests for explanation of adopted rules, requests for declaratory rulings, waivers of
rules, and waivers of procurement provisions under RSA 21-G:37;
 
(3)   Procedures for investigations, settling matters without adjudicative hearings, and
disciplinary proceedings; and
 
(4)  Uniform criteria for suspending, revoking, or refusing to issue or renew licenses issued by
the regulatory authority.

 
(c)   These rules are intended to supplement the requirements of RSA 541-A and any procedures or

criteria expressly set forth in the practice act of a regulatory authority or in RSA 310-A:1-j through RSA 310-
A:1-n.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
             Plc 201.02  Applicability.
 
                   (a)   The definitions in Plc 202 and rules in Plc 203 shall apply to all administrative proceedings
conducted by the by the OPLC or other regulatory authority, as described in Plc 204 through Plc 213, and
shall be in addition to applicable requirements of RSA 541-A and the rules set forth in Plc 204 through Plc
213 as applicable to a specific type of proceeding.
 
          (b)  This chapter shall apply to the following professions, as regulated directly by the OPLC:
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(1)  Body art;
 
(2)  Court reporters;
 
(3)  Electrology;
 
(4)  Massage therapy;
 
(5)  Medical imaging and radiation therapy;
 
(6)  Ophthalmic dispensing;
 
(7)  Recreational therapy;
 
(8)  Reflexology, structural integration, and Asian bodywork therapy; and
 
(9)  Respiratory care practice.

 
          (c)  This chapter also shall apply to the boards, commissions, and councils listed in RSA 310-A:1-a, I,
hereinafter referred to as “supported boards, commissions, and councils”, provided that these rules shall not
supplant or supersede any procedures expressly set forth in the practice act of the supported board,
commission, or council.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
PART Plc 202  DEFINITIONS
 
          Plc 202.01  “Adjudicative proceeding” means “adjudicative proceeding” as defined in RSA 541-A:1, I,
reprinted in Appendix B.  The term includes “disciplinary proceeding” and “emergency proceeding”.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.02  “Appearance” means a written notification to the regulatory authority that a person or a
person’s representative intends to actively participate in a proceeding.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.03  “Applicable law” means the statute(s), rules, standing orders, and case law, if any, under
which a profession is regulated in New Hampshire.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.04  “Complaint” means a communication of alleged misconduct containing information that, if
true, could violate ethical codes or other applicable law.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.05  “Data” means all information relevant to an investigation, including but not limited to:
 
          (a)  Oral or written descriptions provided by a complainant or witness;
 
          (b)  Reports obtained in the course of the investigation;
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          (c)  Maps, charts, drawings, and photographs obtained or created in the course of the investigation;
 
          (d)  Audio or video recordings obtained or created in the course of the investigation; and
 
          (e)  Computer programs or computer printouts obtained or created in the course of the investigation or
otherwise used to analyze other information obtained.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.06  “Disciplinary proceeding” means an adjudicative proceeding commenced by a regulatory
authority for the purpose of determining whether to suspend, revoke, or refuse to renew a license or to
impose other sanctions.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
                   Plc 202.07   “Emergency proceeding” means an adjudicative proceeding initiated by a regulatory
authority pursuant to RSA 541-A:30, III, or pursuant to the regulatory authority’s practice act if applicable,
to address a threat to public health, safety, or welfare that requires emergency action.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.08  “Enforcement division” means the division of enforcement of the OPLC established by
RSA 310-A:1-a.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.09  “Executive director” means the executive director of the OPLC or designee.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
                   Plc 202.10   “File” as a verb means to place a document in the actual possession of a regulatory
authority.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.11  “File electronically”, for other than applications for a license and related documents that
can be filed using the on-line licensing portal, means to file a document by:
 
          (a)  Using the electronic filing system available at https://www.oplc.nh.gov when it becomes available;
or
 
          (b)  Until an electronic filing system becomes available, by sending an email with documents attached
in portable document format (pdf) in accordance with Plc 203.02 or Plc 204.02, as applicable.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22
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          Plc 202.12  “Hearing” means a component of a proceeding, through which the regulatory authority
receives testimony, evidence, arguments, or comments, or any combination thereof.   The term includes
hearings conducted in-person and hearings conducted in-person with remote participation.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
                   Plc 202.13   “Intervenor” means a person allowed by the presiding officer to intervene in an
adjudicative proceeding pursuant to RSA 541-A:32.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
                   Plc 202.14  “Investigation” means a gathering of data by a regulatory authority concerning matters
within its jurisdiction.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.15  “Investigator” means an individual designated by the regulatory authority to conduct an
investigation or oversee the activities of the professional conduct investigators, or both.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.16  “License” means “license” as defined in RSA 541-A:1, VIII, reprinted in Appendix B.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.17  “Licensee” means a person who holds a license, certification, registration, or other form of
approval required by law to engage in a profession regulated by the OPLC or a supported board,
commission, or council.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.18   “Motion” means any request to the presiding officer for an order or ruling directing some
act to be done in favor of the participant making the motion, including a statement of justification or
reason(s) for the request.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
                   Plc 202.19   “Oral adjudicative hearing” means a trial-type hearing that is part of an adjudicative
proceeding and is held at a specific time for the purpose of receiving live testimony from witnesses, together
with any evidence and argument that is presented.  The term includes oral adjudicative hearings conducted
in-person and conducted in-person with remote participation.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22
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          Plc 202.20  “Oral public hearing” means a legislative-type hearing that is part of a non-adjudicative
proceeding, that is held for the purpose of receiving oral or written comments, or both, from the public.  The
term includes oral public hearings conducted in-person and conducted in-person with remote participation.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.21  “Order” means a document issued by the regulatory authority or a presiding officer to:
 
          (a)  Establish procedures to be followed in an adjudicative or non-adjudicative proceeding;
 
          (b)  Grant or deny a petition or motion;
 
                   (c)   Require a person to do something, or to abstain from doing something, as a result of an
adjudicative proceeding; or
 
          (d)  Determine a person’s rights to a license or other privilege established by law.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.22  “Participant” means:
 
          (a)  For an adjudicative proceeding, a respondent, respondent’s representative, intervenor, intervenor’s
representative, or prosecutor for that adjudicative proceeding; or
 
          (b)  For a non-adjudicative proceeding, any person who attends or otherwise participates in the oral
public hearing or submits comments in writing on paper or by e-mail, or both.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

          Plc 202.23  “Participants” means:
 
                   (a)   For an adjudicative proceeding, all respondent(s), respondent’s representative(s), intervenor(s),
intervenor’s representative(s), and prosecutor(s) for that adjudicative proceeding; or
 
          (b)  For a non-adjudicative proceeding, the collective group of individuals who attend or otherwise
participate in the public hearing held on the matter or provide comments orally or in writing on paper or by
e-mail, or any combination thereof.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.24  “Petition” means any request to a regulatory authority seeking an order or any other action
for relief other than a license application or a motion.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.25  “Practice act” means the statute(s) that confers authority on the OPLC or on a supported
board, commission, or council to regulate a specific profession.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 

https://gencourt.state.nh.us/rules/Filing_history/sourceplc.html
https://gencourt.state.nh.us/rules/Filing_history/sourceplc.html
https://gencourt.state.nh.us/rules/Filing_history/sourceplc.html
https://gencourt.state.nh.us/rules/Filing_history/sourceplc.html
https://gencourt.state.nh.us/rules/Filing_history/sourceplc.html
https://gencourt.state.nh.us/rules/Filing_history/sourceplc.html


3/25/24, 11:50 AM gencourt.state.nh.us/rules/state_agencies/plc100-200.html

https://gencourt.state.nh.us/rules/state_agencies/plc100-200.html 10/51

                   Plc 202.26   “Presiding officer” means the individual who has been designated by a regulatory
authority to preside over some or all aspects of a proceeding.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
                   Plc 202.27   “Proceeding” means the totality of the handling of a matter, including the initiation,
review, hearing, decision, and, if applicable, reconsideration of the matter.   A proceeding can be either
adjudicative or non-adjudicative.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
                   Plc 202.28   “Prosecutor” means the individual appointed by a regulatory authority to present the
evidence collected in an investigation in a proceeding related to licensee misconduct allegations.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.29  “Regulatory authority” means the OPLC or a supported board, commission, or council that
has the statutory authority to regulate the conduct of persons who are or seek to be licensed in the profession
within the regulatory authority’s jurisdiction, which in the case of the professions listed in Plc 201.02(b) is
the OPLC.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.30  “Remote participation” means participating in an in-person hearing via electronic means
from a location other than that at which the hearing is being conducted.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.31  “Respondent” means:
 
          (a)  For purposes of a disciplinary proceeding, the person who holds the license or who has applied for
renewal of a license;
 
                   (b)   For purposes of an administrative fine proceeding, the person against whom the regulatory
authority proposes to impose an administrative fine; or
 
                   (c)  For any other action initiated under Plc 200, the person against whom the regulatory authority
proposes to take the action.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.32  “Via electronic means” means using a video teleconference electronic meeting platform
that enables all participants to communicate with each other contemporaneously, such as, but not limited to,
WebEx®, Zoom®, GoToMeeting®, or GoToWebinar®.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 202.33  “Working day” means any Monday through Friday, excluding days on which state offices
are closed in observance of holidays.
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Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
PART Plc 203  PROVISIONS APPLICABLE TO ALL PROCEEDINGS
 
          Plc 203.01  Computation of Time.
 
          (a)  Unless otherwise specified, all time periods referenced in this chapter shall be calendar days.
 
                   (b)  Computation of any period of time established in these rules shall begin with the day after the
action that sets the time period in motion and include the last day of the period so computed.
 
          (c)  For time periods not established in statute, if the last day of the period so computed does not fall
on a working day, then the time period shall be extended to include the first working day following.
 
          (d)  Time periods established in statute shall be determined as specified in the statute.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22
 

                   Plc 203.02   Filing of Documents with the OPLC or Other Regulatory Authority; Service in Non-
Adjudicative Proceedings.
 
          (a)  A document shall be considered filed when it is actually received by the regulatory authority to
which it is addressed, whether filed electronically or on paper, and facially conforms to applicable rules.
 
                   (b)   A document that does not, on its face, comply with applicable rules shall not be accepted for
filing.   In such cases, the sender shall be notified of the deficiencies without prejudice to subsequent
acceptance if the deficiencies are corrected and the document is refiled within any applicable time period.
 
          (c)  All correspondence, filings, or communications intended for the OPLC shall be addressed to the
OPLC in care of the executive director’s administrative assistant.
 
          (d)  All correspondence, filings, or communications intended for any other regulatory authority shall
be addressed to that regulatory authority in care of its board administrator.
 
          (e)  Until an electronic filing system becomes available, documents other than applications and appeal-
related documents may be filed electronically to customersupport@oplc.nh.gov.
 
                   (f)   Subject to (g), below, all petitions, motions, exhibits, memoranda, or other documents filed in
connection with a request for action by a regulatory authority shall be filed with an original and one copy if
filed in hard copy.
 
          (g)  Only the original or another single copy shall be filed of:
 

(1)  Transmittal letters;
 
(2)  Requests for public information;
 
(3)  License applications; and
 
(4)  A complaint against a licensee or against a person who is engaging in a regulated profession
without the requisite license.

                   (h)   Applications and petitions for rulemaking shall be filed with the regulatory authority without
service upon other persons.
 
          (i)  Petitions for declaratory ruling shall be filed with the regulatory authority with service on persons
who would be directly affected by the ruling, as required by Plc 210.02(c).
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Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 203.03  Date of Issuance or Filing.
 
          (a)  All orders, decisions, notices, or other written correspondence or documents issued by or at the
direction of a regulatory authority shall be deemed to have been issued on the date noted on the document.
 
          (b)  All correspondence, petitions, applications, requests for findings of fact and conclusions of law,
motions, requests for reconsideration, and any other written documents shall be deemed to have been filed
with or received by the regulatory authority or, for filings in an adjudicative proceeding, the presiding officer
to which it is addressed, on the actual date of receipt by the addressee, as evidenced by a date stamp placed
on the document by the addressee in the normal course of business or the date the addressee receives the
electronic filing.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
PART Plc 204  COMPLAINTS; INVESTIGATIONS
 
          Plc  204.01  Purpose and Applicability.
 
          (a)  The purpose of this part is to establish the procedures that apply to the filing of complaints against
a licensee or against a person who is engaging in a regulated profession without the requisite license and the
procedures that will be followed to investigate such complaints.
 
                   (b)   This part shall apply to complaints against individuals and businesses engaged in any of the
professions regulated by the OPLC or other regulatory authority.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
             Plc 204.02  Filing a Complaint.
 
          (a)  Individuals wishing to file an official complaint against a licensee or against a person believed to
be engaging in a regulated profession without the requisite license shall do so by submitting a written
complaint as provided in this part.
 
          (b)  Complaints shall be filed:
 

(1)  With the OPLC at Complaints@oplc.nh.gov or directly with the regulatory authority; and
 
(2)  As promptly as reasonably possible after the conduct occurs or is otherwise discovered, so
that it is more likely that any relevant records still exist and the recollections of witnesses are
more likely to be reliable.

 
                   (c)   The regulatory authority shall notify the person who is the subject of the complaint of the
complaint unless doing so would jeopardize:
 

(1)  The safety of the complainant or any other individual; or
 
(2)  The process of a criminal investigation.

 
          (d)  If the OPLC receives a complaint relating to a profession regulated by another regulatory authority
or by a board, commission, or council that is not a supported board, commission, or council, the OPLC shall
forward the complaint and response, if any, to that board, commission, or council for action under that
authority’s rules.
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          (e)  All communications of alleged misconduct filed under this part shall:
 

(1)  Contain the information specified in Plc 204.03; and
 
(2)   Be signed and dated by the individual making the complaint or by a duly-authorized
representative of such individual, provided that for documents filed electronically, the act of
filing shall constitute the signature and the date the transmission is sent shall be the date of the
complaint.

 
          (f)  The signature on a complaint filed pursuant to this part shall constitute certification that:
 

(1)  The signer has read the complaint;
 
(2)  The signer is authorized to file the complaint;
 
(3)   To the best of the signer’s knowledge and belief, there are good grounds to support the
complaint; and
 
(4)   The complaint has not been filed for purposes of harassment or delay in any active or
contemplated administrative, civil, or criminal proceeding.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
             Plc 204.03  Required Contents of Complaint.  A complaint shall include:
 
          (a)  Identification of the profession to which the conduct being complained of relates;
 
          (b)  The name of the individual or business that is alleged to have engaged in the conduct complained
of;
 
          (c)  If known, the type and license number of the license held by such individual or business, if any;
 
                   (d)   A clear and concise statement of the facts on which the complaint is based, including but not
limited to the following for each occurrence of the conduct being complained of:
 

(1)  A description of the specific conduct that forms the basis of the complaint;
 
(2)  The date and time the conduct occurred, provided that if the conduct occurred on more than
one occasion, the date and time of the most recent occurrence may be provided with a statement
of the overall time frame in which the conduct occurred and the number of times the conduct
was repeated;
 
(3)  The location or locations where the conduct occurred; and
 
(4)  Whether there were any other individuals present when any instance of the conduct occurred
and, if known, the name of and contact information for each such witness or observer;
 

          (e)  Information about the individual who is making the complaint, including:
 

(1)  The complainant’s first and last name;
 
(2)  The telephone number including area code and extension, if any, at which the complainant
can be reached during normal daytime business hours; and
 
(3)  The complainant’s email address and mailing address; and

 
          (f)  Whether the complainant has:
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(1)  Attempted to resolve the complaint with the licensee;
 
(2)  Retained an attorney in the matter, and if so the name, address, email address, and telephone
number including area code of the attorney; and
 
(3)   Reported the complaint to any other local, state, or federal agency and if so, the agency’s
name and the name, email address, and telephone number of a contact to whom the complaint
was made, if known.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 204.04  Initiation and Conduct of Investigations.
 
          (a)  A regulatory authority shall authorize or conduct such investigations as the regulatory authority
deems necessary to examine acts of possible misconduct that come to the regulatory authority’s attention
through complaints or other means, as provided in RSA 310-A:1-j.
 
          (b)  The initiation of an investigation shall not constitute or be deemed to commence a disciplinary
proceeding.
 
                   (c)   The initiation of an investigation shall not constitute an allegation of misconduct against a
licensee.
 
                   (d)   When an investigation occurs, an investigator shall contact such persons, conduct such
inspections, and examine such records and other documents as are reasonably necessary to make a
recommendation as to whether further action should be taken based on the allegations in question.
 
          (e)  Investigations, including those based upon allegations in a complaint, shall be conducted on an ex
parte basis.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 204.05  Subpoenas For Investigations.
 
          (a)  Subpoenas issued by the executive director for purposes of conducting an investigation shall be
issued as provided in RSA 310-A:1-j, IV(d).
 
          (b)  Subpoenas issued by any other regulatory authority for purposes of conducting an investigation
shall be issued as provided in the authority’s practice act or RSA 310-A:1-j, IV(d).
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 204.06  Investigation Reports.
 
          (a)  Upon completion of an investigation, the investigator shall:
 

(1)   Make a written report to the regulatory authority of the data gathered as a result of the
investigation; and
 
(2)   Provide a recommendation to the regulatory authority as to whether there is a reasonable
basis to proceed with a disciplinary proceeding.

 
          (b)  As provided in RSA 310-A:1-j, III, the following information obtained during investigations shall
be held confidential and shall be exempt from the disclosure requirements of RSA 91-A:
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(1)  Complaints received by the OPLC or other regulatory authority;
 
(2)  Information and records acquired during an investigation; and
 
(3)   Reports and records made by the investigator or regulatory authority as a result of an
investigation.

 
          (c)  Investigation reports, exclusive of any legal analyses contained therein, and all data gathered by an
investigator shall be provided in any adjudicative proceeding resulting from the investigation to:

 
(1)  The respondent and respondent’s representative;
 
(2)  Each intervenor and intervenor’s representative; and
 
(3)  The prosecutor.
 

          (d)  The regulatory authority shall also provide, upon request, the confidential information gathered in
an investigation to:
 

(1)  Law enforcement agencies;
 
(2)  Boards or agencies relating to the respondent’s profession in other jurisdictions in which the
respondent is licensed or is applying to be licensed;
 
(3)  Investigators and prosecutors in the same or related disciplinary matters;
 
(4)   Expert witnesses or assistants retained by the prosecutor or investigators in the same or
related disciplinary matters; and
 
(5)  Persons to whom the licensee has given a release.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
PART Plc 205  SETTLEMENT PROCEDURES; NON-DISCIPLINARY REMEDIAL ACTIONS
 
          Plc 205.01  Purpose and Applicability.
 
          (a)  The purpose of this part is to establish the criteria and procedures for settling a matter without the
need for an adjudicative hearing.
 
          (b)  This part shall apply to any matter in which an investigation determines that there is a basis to
proceed with a disciplinary proceeding, subject to the time limitations in RSA 310-A:1-j, VI, reprinted in
Appendix C.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 205.02  Definitions.
 
          (a)  “Confidential letter of concern” means a non-disciplinary written letter from a regulatory authority
to a licensee to draw the licensee’s attention to specific acts or omissions that could place the licensee at risk
of future disciplinary action if the acts or omissions are repeated or otherwise continue.
 
          (b)  “Consent order” means a written order, issued by the regulatory authority with the consent of the
licensee, that contains stipulated facts and imposes disciplinary actions that have been consented to by the
licensee to resolve specific allegations of licensee misconduct.
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          (c)  “Preliminary agreement not to practice (PANP)” means an agreement between a respondent and a
regulatory authority that the respondent will refrain from practicing until any disciplinary proceeding that
results from a pending or completed investigation is resolved.
 
                   (d)   “Treatment program” means a program, including but not limited to a professionals’ health
program under RSA 310-A:1-e, I-a, in which an individual receives medical or psychological treatment, or
both, or another appropriate form of intervention or monitoring, to assist the individual in overcoming a
condition that has impaired the individual’s ability to practice competently and safely.
 
          (e)  “Voluntary surrender” means the relinquishment by a licensee of the right to practice a profession
without a formal adjudication of misconduct.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 205.03  Actions Upon Receipt of Investigation Report.  Upon the receipt of an investigation report,
the regulatory authority shall:
 
          (a)  Dismiss the action, if the investigation does not reveal that misconduct occurred;
 
          (b)  Dismiss the action and issue a confidential letter of concern, if the investigation shows that:
 

(1)  The licensee’s actions constituted misconduct, but occurred under conditions that suggest the
licensee would not, under normal circumstances, engage in the conduct and the actions have not
been repeated; or
 
(2)  It might not be possible to prove in an adjudicative hearing that the licensee engaged in the
actions, even though a reasonable person would conclude, based on the totality of the evidence,
including evidence that might not be admissible at a hearing, that the licensee did engage in the
actions; or

 
          (c)  Commence an adjudicative proceeding.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 205.04  Consent Orders; Review of Proposed Settlement Terms.
 
          (a)  If a disciplinary proceeding is initiated and discussions between the prosecutor and the respondent
result in an agreement on the facts that constitute the basis for sanction(s) and on the appropriate sanction(s),
including but not limited to diversion to a treatment program, voluntary surrender, limitations on the scope of
practice, or suspension, the agreement shall be written as a proposed settlement agreement and presented to
the regulatory authority for review, as required by RSA 310-A:1-k, III.
 
          (b)  If the regulatory authority has questions about the proposed settlement, such as whether the terms
are appropriate or whether the respondent understands them, the regulatory authority shall conduct a hearing
on the proposed settlement agreement in the same manner and under the same conditions as a prehearing
conference.
 
                   (c)   If the regulatory authority agrees with the terms of the proposed settlement agreement, the
regulatory authority shall:
 

(1)  Approve the settlement agreement and issue it as a consent order of the regulatory authority,
if the matter did not arise from a complaint; or
 
(2)  If the matter did arise from a complaint, approve the settlement agreement and issue it as a
provisional consent order, then proceed in accordance with (d)-(g), below.
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          (d)  To provide the opportunity for comment required by RSA 310-A:1-k, III, if the matter resulted
from a complaint, the regulatory authority shall notify the complainant of:
 

(1)  The terms on which the matter is proposed to be resolved; and
 
(2)   The deadline for submitting written comments on the proposed terms, which shall be no
sooner than 14 days from the date of the notice.

 
          (e)  If notice is provided to a complainant pursuant to (d), above, and no comments are received from
the complainant, the consent order shall become final 30 days after issuance under (c)(2), above.
 
          (f)  If comments are received from the complainant, the presiding officer shall review the comments
and:
 

(1)  If the comments indicate the complainant’s agreement with the terms or if the comments do
not demonstrate potential fundamental flaws or errors in the proposed terms, approve the
proposed settlement agreement, resulting in the consent order becoming final 30 days after
issuance under (c)(2), above; or
 
(2)   If the comments demonstrate potential fundamental flaws or errors in the proposed terms,
present the comments to the regulatory authority for review, resulting in the consent order not
becoming final automatically, provided that for purposes of this section, “fundamental flaws or
errors” means mistakes of law or of material fact that, if corrected, would result in the proposed
terms being unacceptable given the nature and severity of the actual underlying violation(s).

 
          (g)  After reviewing comments received pursuant to (f)(2), above, the regulatory authority shall:
 

(1)   Affirm the provisional consent order, if it determines after further review that no
fundamental flaws or errors are present, resulting in the consent order becoming effective as of
its confirmation; or
 
(2)  Revoke the provisional consent order and schedule the matter for an adjudicative hearing, if
it determines after further review that there are fundamental flaws or errors in the terms.

 
          (h)  If the regulatory authority to which comments are submitted pursuant to (f)(2), above, revokes the
provisional consent order as a result of the comments and schedules the matter for an adjudicative hearing,
the terms of the proposed settlement agreement and provisional consent order shall not be made part of any
record and the respondent shall not be bound by any terms of the proposed settlement agreement or
provisional consent order.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 205.05  PANP, Voluntary Surrender Not an Admission of Wrongdoing.
 
          (a)  A PANP shall not constitute an admission of wrongdoing by the licensee.
 
                   (b)   The voluntary surrender of a license shall not, in and of itself, constitute an admission of
wrongdoing by the licensee.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 205.06  Non-Disciplinary Remedial Actions.
 
          (a)  As provided in RSA 310-A:1-k, VII, a regulatory authority “may take non-disciplinary remedial
action against any person licensed by it upon finding that the person is afflicted with physical or mental
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disability, disease, disorder, or condition deemed dangerous to the public health.”
 
          (b)  For purposes of this section, the following definitions shall apply:
 

(1)   “Deemed dangerous to the public health” means that the affliction or condition causes the
licensee to be incapable of behaving in conformity with accepted professional standards for the
profession in which the licensee practices; and
 
(2)  “Unacceptable threat to public health, safety, or welfare” means that the threat posed by the
licensee to the life, health, or safety of individuals with whom the licensee interacts in a
professional capacity is greater than the licensee’s interests in retaining his or her license.

 
          (c)  In order to take non-disciplinary remedial action, the regulatory authority shall:
 

(1)  Provide notice and an opportunity for an adjudicative hearing to the licensee; and
 
(2)  Only take the action after making an affirmative finding that:
 

a.   The licensee is afflicted with a physical or mental disability, disease, disorder, or
condition deemed dangerous to the public health; and
 
b.   Allowing the licensee to continue to practice would create an unacceptable threat to
public health, safety, or welfare.

 
          (d)  The action taken by the regulatory authority shall be the least restrictive action that will address
the affliction or condition and abate the threat.
 
          (e)  The regulatory authority shall take non-disciplinary remedial action as specified in RSA 310-A:1-
k, VII(a)-(c), reprinted in Appendix C, provided that the regulatory authority shall revoke the license only if
the findings required by (b)(2), above, are made based on clear and convincing evidence.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
PART Plc 206  ADJUDICATIVE PROCEEDINGS
 
          Plc 206.01  Applicability.  The rules in Plc 206 shall apply to any proceeding initiated by a regulatory
authority under the regulatory authority’s specific statutory authority to:
 
          (a)  Suspend, revoke, or refuse to renew a license or impose an administrative fine, or both; or
 
          (b)  Conduct a hearing to determine whether to issue an initial license.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.02  Contact Information Updates Required; Specify Whether Email Service is Acceptable.
 
                   (a)   Any participant in an adjudicative proceeding and any person who has filed a motion for
reconsideration shall maintain a current mailing address, daytime telephone number including area code, and
personal e-mail address on file with the presiding officer until completion of the matter.
 
          (b)  Each participant other than the prosecutor shall indicate whether or not service of documents using
the email address provided will be accepted.
 
          (c)  The prosecutor shall accept service via email.
 
          (d)  Notices mailed by first class mail, postage prepaid, to the address on file with the presiding officer
shall be presumed to have been received by the addressee.
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          (e)  Emails sent to the email address on file with the presiding officer for which no delivery failure
notification is received shall be presumed to have been received by the addressee, provided that service of
documents under Plc 206.11 shall be by email only if the participant has indicated that service will be
accepted by email.
 
          (f)  For purposes of this section, “completion of the matter” means the later of:
 

(1)  The date compliance is achieved or the fine is paid, if applicable;
 
(2)  The expiration of the time period allowed by law for appealing the decision, if no appeal is
filed within that time; or
 
(3)  The date of the final decision on the last appeal taken.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.03  Presiding Officer Appointment and Authority.
 
                   (a)   All hearings in any adjudicative proceeding initiated by the OPLC shall be conducted by the
executive director or designee, sitting as presiding officer.
 
          (b)  All hearings in any adjudicative proceeding initiated by any other regulatory authority under this
chapter shall be conducted by the individual authorized by that regulatory authority to serve as presiding
officer.
 
          (c)  The presiding officer shall as necessary:
 

(1)  Regulate and control the course of a hearing;
 
(2)  Facilitate an informal resolution of the subject matter of the hearing;
 
(3)  Administer oaths and affirmations;
 
(4)   Issue or request the regulatory authority to issue subpoenas to compel the attendance of
witnesses at hearings or the production of documents, if so authorized by law;
 
(5)   Receive relevant evidence at hearings and exclude irrelevant, immaterial, or unduly
repetitious evidence;
 
(6)   Rule on procedural requests, including adjournments or continuances, at the request of a
participant or on the presiding officer’s own motion;
 
(7)  Question any individual who testifies;
 
(8)  Cause a complete record of any hearing, as described in RSA 541-A:31, VI, to be made; and
 
(9)   Take any other action consistent with applicable law necessary to conduct the hearing and
complete the record in a fair and timely manner.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.04  Withdrawal of Presiding Officer.
 
          (a)  Upon his or her own initiative or upon the motion of any participant, the presiding officer shall, for
good cause, withdraw from any proceeding.
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          (b)  If the request to withdraw is made by a participant, the motion shall contain or be accompanied by
sworn testimony or other evidence to support the motion.
 
          (c)  Good cause shall exist if the presiding officer:
 

(1)  Has a direct interest in the outcome of a proceeding, including but not limited to a financial
or family relationship with any participant;
 
(2)  Has made statements or engaged in behavior, other than voting upon matters relevant to the
case, that objectively demonstrate that he or she has prejudged the facts of a case; or
 
(3)  Personally believes that he or she cannot fairly judge the facts of a case.

 
                   (d)   Mere knowledge of the issues, the participants, or any actual or potential witness shall not
constitute good cause for withdrawal.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.05  Waiver of Rules by Presiding Officer.  The presiding officer, upon his or her own initiative
or upon the motion of any participant, shall waive any requirement or limitation imposed by this chapter
upon reasonable notice to affected persons when the proposed waiver or suspension appears to be lawful, and
would be more likely to promote the fair, accurate, and efficient resolution of issues pending before the
regulatory authority than would adherence to a particular rule or procedure.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.06  Commencement of Adjudicative Proceedings.
 
                   (a)  Except for emergency proceedings initiated as provided in Plc 206.07, the regulatory authority
shall commence an adjudicative proceeding by issuing a notice of hearing to the respondent, the respondent’s
attorney if known, and the enforcement division, at least 15 days before the first scheduled hearing date or
first prehearing conference.
 
          (b)  The notice commencing an adjudicative proceeding shall:
 

(1)  Identify the docket number assigned to the matter by the regulatory authority;
 
(2)  Specify the date, time, place, and nature of any hearing that has been scheduled;
 
(3)  Summarize the subject matter of the proceeding and identify the issues to be resolved;
 
(4)  Specify the legislative authority for the proposed action and identify any applicable rules;
 
(5)  Specify the date by which, and the address to which, appearances or motions by participants
shall be filed;
 
(6)   Specify the date and time of an initial prehearing conference if one has already been
scheduled, together with the telephone number or log-in information to be used to participate in
the prehearing conference;
 
(7)  Identify the presiding officer for the proceeding;
 
(8)  Identify any special procedures to be followed;
 
(9)  Identify any confidentiality requirements applicable to the proceeding;
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(10)  Specify that each respondent has the right to have an attorney represent him or her at the
respondent’s own expense;
 
(11)   Specify that each participant has the right to have the regulatory authority provide a
certified shorthand court reporter at the participant’s expense and notify all participants that any
such request be submitted in writing at least 10 days prior to the proceeding, as provided in RSA
541-A:31, III(f); and
 
(12)  Contain such other information or attachments as are warranted by the circumstances of the
case, including, but not limited to:
 

a.  Orders consolidating or severing issues in the proceeding with other proceedings; and
 
b.  Orders directing the production or exchange of documents.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.07  Initiation and Conduct of Emergency Proceedings.
 
          (a)  To initiate an emergency proceeding, the regulatory authority shall issue an order that immediately
suspends the respondent’s license based on:
 

(1)   A determination that there is a reasonable basis to believe that public health, safety, or
welfare requires emergency action, if the action is commenced under RSA 541-A:30, III; or
 
(2)  Such determination as is required by the practice act under which the action is commenced.

 
                   (b)   If a regulatory authority commences an emergency proceeding, the regulatory authority shall
conduct an adjudicative hearing within the time specified in the statute upon which the action is based, which
for actions commenced under RSA 541-A:30, III is not later than 10 working days after the date of the
regulatory authority’s order suspending the license, to determine whether to continue the suspension of the
respondent’s license pending a full adjudication of the matter.
 
          (c)  The regulatory authority shall issue a notice of the date, time, and place of the hearing to determine
whether to continue the suspension that:
 

(1)  Complies with Plc 206.06(b); and
 
(2)  Includes a statement that offers of proof may be made as provided in Plc 206.23.

 
          (d)  A respondent may request the hearing held pursuant to (b), above, to be delayed, which request
shall be granted only if the respondent agrees to the emergency suspension remaining in place until the
regulatory authority issues its decision after the hearing held pursuant to (b), above.
 
          (e)  Except as provided in (f), below, at a hearing held pursuant to (b), above, the prosecutor shall have
the burden of proof by a preponderance of the evidence that:
 

(1)  Allowing the respondent to remain in practice pending a full adjudication of the matter poses
a threat to public health, safety, or welfare, based on the nature and severity of the alleged
violations from which the matter arose; and
 
(2)   The threat to public health, safety, or welfare outweighs the respondent’s interests in
continuing to practice.

 
          (f)  If applicable law establishes different elements of proof, the prosecutor shall have the burden of
proof by a preponderance of the evidence on each such element.
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                   (g)  The license suspension shall be continued pending a full adjudication of the matter only if the
prosecutor meets the burden of proof established in (e) or (f), above, as applicable.
 
                   (h)  If, as a result of the hearing held pursuant to (b), above, the regulatory authority continues the
license suspension pending a full adjudication of the matter, the regulatory authority shall conduct a full
evidentiary hearing to determine final disciplinary action within 60 days of the date of the initial emergency
suspension unless extended pursuant to (i) or (j), below, provided the license shall remain suspended pending
completion of the adjudication.
 
          (i)  A full evidentiary hearing to determine final disciplinary action shall only be held more than 60
days after the date of the initial emergency suspension if:
 

(1)  The prosecutor and the respondent agree to delay the proceeding; or
 
(2)  More time is needed to obtain information that is necessary to make a final determination,
provided that the hearing shall be held no later than 120 days from the date of the initial
emergency suspension unless the information is not available within that time due to:
 

a.  Reasons within the control of the respondent; or
 
b.  The pendency of a criminal prosecution arising from the same circumstances as those on
which the administrative proceeding is based.

 
                   (j)   If a hearing is delayed pursuant to (i), above, the presiding officer shall schedule a prehearing
conference to request a status report from the prosecutor and the respondent within 120 days of the initial
emergency suspension and at intervals no shorter than 60 days and no longer than 90 days thereafter until a
full adjudicative hearing is scheduled.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.08  Methods of Proceeding - Generally.
 
          (a)  If the participants agree, the regulatory authority shall proceed as follows:
 

(1)   Where facts material to the subject matter of the proceeding are in dispute, but personal
observation of the witnesses or the immediate opportunity for cross-examination of witnesses is
not required, the proceeding shall, to that extent, consist of the submission of affidavits and
memoranda; and
 
(2)  Where no facts material to the subject matter of the proceeding are in dispute the proceeding
shall, to that extent, be limited to the submission of memoranda that argue the conclusions the
participants wish the regulatory authority to draw from the undisputed facts.

 
          (b)  If the participants do not agree to one of the methods of proceeding in (a), above, the matter shall
proceed to an oral adjudicative hearing.
 
                   (c)  For proceedings in any of the professions listed in Plc 201.02(b), the oral adjudicative hearing
shall be conducted either by the executive director alone or, if the executive director determines that the
expertise of the advisory committee or advisory board members, as applicable, is necessary, by a panel
consisting of the executive director and a minimum of 2 members of the relevant advisory committee or
advisory board.
 
                   (d)   For proceedings in any other professions, the oral adjudicative hearing shall be conducted in
accordance with applicable law, including but not limited to RSA 310-A:1-l, II, reprinted in Appendix C.
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          (e)  A recording of the hearing shall be taken and preserved.  If requested by a participant, the record of
the proceeding shall be made by a certified shorthand court reporter at the requestor’s expense, pursuant to
RSA 541-A:31, VII-a.
 
          (f)  If a participant has reason to participate remotely, the participant shall file a motion no later than
the deadline for filing a witness list, or as much in advance as possible based on the circumstances, which
motion shall be granted if the presiding officer determines that:
 

(1)  The participant has access to equipment necessary to enable remote participation; and
 
(2)   The participant has demonstrated a compelling reason or justification, including but not
limited to circumstances beyond the participant’s control that impair the participant’s ability to
attend the hearing in person.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.09  Appearances and Representation.
 
          (a)  A respondent or the respondent’s representative shall file an appearance that includes the following
information:
 

(1)  A brief identification of the matter, including the docket number;
 
(2)   A statement as to whether or not the representative is an attorney and, if so, whether the
attorney is licensed to practice in New Hampshire;
 
(3)  The respondent’s or representative’s daytime address, telephone number including area code,
and email address; and
 
(4)  Whether the respondent or representative will accept service via email, provided that if the
filing does not so indicate, the presiding officer or designee shall contact the individual filing the
appearance to find out in lieu of rejecting the filing.

 
          (b)  The prosecutor shall file an appearance that identifies:
 

(1)  The matter in which the prosecutor will be appearing; and
 
(2)  A daytime address and telephone number including area code and email address that can be
used to contact the prosecutor.

 
          (c)  Any changes to the information in (a) or (b), above, shall be filed with the presiding officer, in
writing, within 5 working days of the change.
 
                   (d)   The regulatory authority shall, after providing notice and opportunity for hearing, prohibit an
individual from acting as a representative upon a finding that the individual has repeatedly violated rules or
orders of the regulatory authority, willfully disrupted proceedings of the regulatory authority, or made
material misrepresentations to the regulatory authority or a participant in a proceeding of the regulatory
authority.
 
                   (e)   Any prohibition issued under (d), above, shall apply only to that regulatory authority’s
proceedings.
 
          (f)  Nothing in this section shall be construed to permit the unauthorized practice of law.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22
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          Plc 206.10  Filing of Documents; Certain Communications Prohibited.
 
          (a)  Documents in an adjudicative proceeding shall be filed in accordance with Plc 203.02, provided
that if a presiding officer has been identified, all documents shall be sent to the attention of the presiding
officer.
 
          (b)  The requirement to file documents with the presiding officer shall not constitute permission for
any participant to otherwise communicate with the presiding officer without all participants having prior
notice of, and an opportunity to participate in, the communication.
 
                   (c)   All petitions, motions, and replies filed in the proceeding shall be signed and dated by the
proponent of the document or, if the proponent appears by a representative, by the representative.
 
          (d)  The signature shall constitute certification that:
 

(1)  The signer has read the document;
 
(2)  The signer is authorized to file the document;
 
(3)   To the best of the signer’s knowledge, information, and belief, there are good grounds to
support the document; and
 
(4)   The document has not been filed for purposes of delay or harassment in any pending or
contemplated administrative, civil, or criminal proceeding.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.11  Service of Documents.
 
          (a)  All objections, motions, replies, memoranda, exhibits, or other documents filed in an adjudicative
proceeding shall be served by the proponent upon all other participants by:
 

(1)   Depositing a copy of the document in the United States mail, first class postage prepaid,
addressed to the address of record in the proceeding for the participant being served, no later
than the day the document is filed with the presiding officer;
 
(2)  Delivering a copy of the document in hand to the participant being served on or before the
date it is filed with the presiding officer; or
 
(3)   Sending a copy of the document to the participant being served on or before the date it is
filed with the presiding officer as an attachment to an email addressed to the email address of
record, provided that the participant who provided the email address has indicated that service
would be accepted in this manner.

 
                   (b)   Notices, orders, decisions, or other documents issued by the regulatory authority or presiding
officer in connection with an adjudicative proceeding shall be served by the issuer upon all participants in the
matter by:
 

(1)   Depositing a copy of the document, first class postage prepaid, in the United States mail,
addressed to the address of record in the proceeding for the participant being served;
 
(2)  Delivering a copy of the document in hand to the participant being served; or
 
(3)  Sending a copy of the document to the participant being served as an attachment to an email
addressed to the email address of record, provided that the participant who provided the email
address has indicated that service would be accepted in this manner.
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          (c)  When a respondent’s representative or intervenor’s representative has filed an appearance, service
shall be upon the representative.
 
          (d)  Except for exhibits distributed at a prehearing conference or hearing, every document filed with
the presiding officer shall be accompanied by a certificate of service, signed by the person making service,
attesting to the method and date of service and the person(s) served.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.12  Motions and Objections.
 
          (a)  Motions and objections shall be in writing unless the nature of the relief requested requires oral
presentation upon short notice.
 
          (b)  Prior to filing a written motion, the participant filing the motion shall seek concurrence with the
relief requested in the motion from the other participant(s), provided however that if the motion would result
in a ruling that is adverse to another participant’s interests, the moving participant shall not be required to
seek concurrence from that participant.
 
          (c)  All motions shall state clearly and concisely in separately numbered paragraphs:
 

(1)  The purpose of the motion;
 
(2)  The relief sought by the motion;
 
(3)  The statutes, rules, orders, or other authority authorizing the relief sought by the motion;
 
(4)  The facts claimed to constitute grounds for the relief requested by the motion; and
 
(5)  The signature and date required by Plc 206.10(c).

 
          (d)  Objections to motions shall be filed within 10 days after the filing of the motion.  Failure to object
to a motion within the time allowed shall constitute a waiver of objection to the motion.
 
          (e)  Objections to motions shall state clearly and concisely:
 

(1)  The objection or defense of the participant filing the objection to any fact or request in the
motion, set forth in separate paragraphs numbered identically to the paragraphs in the original
motion;
 
(2)   The action the participant filing the objection wishes the presiding officer to take on the
motion;
 
(3)  Statutes, rules, orders, or other authority relied upon to rebut the motion;
 
(4)  Any facts that are additional to or different from the facts stated in the motion; and
 
(5)  The signature and date required by Plc 206.10(c).

 
          (f)  Motions shall be decided upon the writings submitted, unless the presiding officer or, in the case of
a dispositive motion, the regulatory authority, determines that a hearing is necessary to a full understanding
of the motion or objection, or both. 
 
          (g)  Repetitious motions shall not be submitted.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22
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          Plc 206.13  Role of Complainants and Regulatory Authority Staff in Adjudicative Proceedings.
 
          (a)  Unless called as a witness or granted intervenor status, a person whose complaint resulted in an
adjudicative proceeding shall have no role in the adjudicative proceeding.
 
          (b)  Unless called as a witness or serving as the regulatory authority’s representative in the adjudicative
proceeding or as the presiding officer, staff of the regulatory authority conducting the proceeding shall have
no role in the adjudicative proceeding.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.14  Intervention.
 
                   (a)   Any person who is not a respondent, respondent’s representative, or prosecutor who wishes to
participate in an adjudicative proceeding shall file a motion to intervene.
 
          (b)  A motion to intervene shall state with particularity:
 

(1)  The petitioner’s interest in the subject matter of the hearing;
 
(2)   Why the interests of the existing participants and the orderly and prompt conduct of the
proceeding would not be impaired by allowing the petitioner to intervene; and
 
(3)  Any other reasons why the petitioner should be permitted to intervene.

 
          (c)  A motion to intervene shall be granted if the presiding officer finds that:
 

(1)  The petitioner has a substantial interest in the proceeding;
 
(2)  The petitioner requested intervention in accordance with these rules; and
 
(3)   Granting intervention will not prejudice an existing participant or unduly delay the
proceeding.

 
          (d)  If a motion to intervene is granted, the intervenor shall take the proceeding as he or she finds it and
no portion of the proceeding shall be repeated because of the fact of intervention.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.15  Consolidation; Severance.
 
          (a)  Adjudicative proceedings that involve the same or substantially related issues shall be consolidated
for hearing or decision, or both, when fairness, accuracy, and efficiency would be served by such an action.
 
                   (b)   Consolidation shall be ordered in response to a timely motion from a participant or on the
presiding officer’s own initiative.
 
          (c)  Upon timely motion from a participant or on the presiding officer’s own initiative, the presiding
officer shall sever one or more issues from a proceeding and dispose of those issues in another proceeding if
he or she determines that doing so would materially promote the fairness, accuracy, and efficiency of the
proceeding.
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          (d)  The presiding officer shall issue written notice to all participants of any determination to sever or
consolidate proceedings.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.16  Continuances.
 
          (a)  Any participant may make an oral or written motion that a hearing be delayed or continued to a
later date or time.
 
          (b)  A motion for a delay in the commencement of a hearing or a continuance of a hearing that has
already commenced shall be granted if the presiding officer determines that there is good cause to do so.
 
          (c)  Good cause shall include:
 

(1)  The unavailability of one or more participants or witnesses necessary to conduct the hearing;
 
(2)  The likelihood that a settlement will make the hearing or its continuation unnecessary; and
 
(3)   Any other circumstances that demonstrate that a delay in commencing the hearing or a
continuance of a hearing that has already commenced would assist in resolving the case fairly
and efficiently.

 
          (d)  If the later date, time, and place are known when the hearing is being delayed or continued, the
information shall be stated on the record.   If the later date, time, and place are not known at that time, the
presiding officer shall as soon as practicable issue a written scheduling order stating the date, time and place
of the delayed or continued hearing.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.17  Prehearing Conferences.
 
                   (a)  At any time following the commencement of an adjudicative proceeding, the presiding officer,
upon motion or upon his or her own initiative, shall request the participants to attend a prehearing conference
when the presiding officer believes that such a conference would aid in the efficient and fair resolution of the
proceeding.
 
          (b)  The prehearing conference shall be conducted by telephone or via electronic means unless one or
more of the participants objects to doing so.
 
          (c)  Matters that can be addressed at a prehearing conference shall include:
 

(1)  The distribution of exhibits and written testimony, if any, to the participants;
 
(2)  Opportunities and procedures for simplification of the issues;
 
(3)  Possible amendments to the pleadings;
 
(4)  Opportunities and procedures for settlement;
 
(5)  Possible admissions of fact and authentication of documents to avoid unnecessary proof;
 
(6)  Possible limitations on the number of witnesses and possible limitations on the scheduling of
witnesses;
 
(7)   Possible changes to the standard procedures that would otherwise govern the proceeding;
and
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(8)  Other matters that might contribute to the prompt and orderly conduct of the proceeding.

 
          (d)  As provided in RSA 310-A:1-k, V, pre-hearing conferences shall be exempt from the provisions of
RSA 91-A.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.18  Discovery and Disclosure; Identification of Exhibits.
 
                   (a)   The regulatory authority shall provide for the disclosure of any investigative report or other
unprivileged information in the possession of the regulatory authority that is reasonably related to the subject
matter of the proceeding.
 
                   (b)   Parties shall attempt to agree among themselves concerning the mutual exchange of relevant
information.   If these efforts prove unsuccessful, a participant wishing to initiate discovery against another
participant, shall, by motion:
 

(1)  Seek leave to do so; and
 
(2)  Identify the exact type of discovery requested.

 
                   (c)   Discovery shall be ordered when the participants cannot adequately address specific relevant
factual issues at the time fixed for the presentation of evidence, and addressing these issues at a subsequent
time would place the requesting party at a material disadvantage.
 
          (d)  Subject to (e), below, not less than 14 days before the hearing the participants shall provide to the
other participants and to the presiding officer:
 

(1)   A list of all witnesses to be called at the hearing together with a brief summary of their
testimony;
 
(2)  A list of all documents and exhibits to be offered as evidence at the hearing; and
 
(3)   A clear and legible copy of each document or exhibit, which shall be sequentially marked
and identified as follows:
 

a.   Exhibits from the prosecutor shall be marked with the words “Prosecution Exhibit”
followed by a sequential cardinal number, so that the first exhibit is labeled “Prosecution
Exhibit 1” and the second is “Prosecution Exhibit 2,” and so on;
 
b.   Exhibits submitted by other participants shall be labeled in the same manner as the
prosecutor’s, except they shall be identified by the words “Respondent Exhibit” or
“Intervenor Exhibit” as appropriate; and
 
c.   Exhibits submitted by any person not covered by a. or b. above shall be marked as
directed by the presiding officer; and

 
(4)  Any requests for changes to standard procedure or other matters concerning conduct of the
hearing.

 
          (e)  If the proceeding was initiated pursuant to Plc 206.07 relative to emergency proceedings, the time
period for providing the items specified in (d)(1)-(4), above, shall be not less than 3 working days before the
hearing held pursuant to Plc 206.07(b) to determine whether to continue an emergency suspension pending a
full adjudication.
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Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.19  Subpoenas for Hearings.
 
          (a)  The regulatory authority shall issue subpoenas for the attendance of witnesses or the production of
evidence in an adjudicative proceeding in accordance with RSA 310-A:1-k, II or such other authority as is
conferred by applicable law.
 
          (b)  The participant requesting a subpoena to be issued shall attach a copy of the proposed subpoena to
its motion.   If the motion is granted, the requesting participant shall be responsible for the service of the
subpoena and payment of any applicable witness fee and mileage expenses.
 
                   (c)   A motion to quash or modify a subpoena shall be entertained from the person to whom the
subpoena is directed, if filed no later than one working day before the date specified in the subpoena for
compliance therewith.  If the presiding officer denies the motion to quash or modify, in whole or in part, the
person to whom the subpoena is directed shall comply with the subpoena or any modification thereof, within
the balance of time prescribed in the subpoena or within 3 days from the date of the presiding officer’s order,
whichever is later, unless the presiding officer expressly provides additional time to comply.
 
          (d)  The presiding officer shall grant a motion to issue a subpoena or a motion to quash a subpoena if
there is a preponderance of evidence to support the motion.
 
          (e)  If a person fails to comply with a subpoena issued pursuant to this section, then:
 

(1)   If the person is a licensee, such noncompliance shall constitute misconduct, for which the
regulatory authority shall:
 

a.  Impose sanctions specific to any pending proceeding or investigation, including, but not
limited to, entry of a default judgment as to some or all of the pending issues that is adverse
to the noncompliant participant; or
 
b.  Institute a separate investigation against any non-compliant individual who is subject to
the regulatory authority’s jurisdiction; or

 
(2)  For all non-compliant persons, the presiding officer shall:
 

a.   Order the proceeding to continue and defer all, or part, of the subpoena enforcement
issues;
 
b.  Recommend that the regulatory authority seek judicial relief; or
 
c.  Determine there was just cause for the failure to comply with the subpoena, which shall
include:
 

1.  Illness;
 
2.  Accident;
 
3.  Death of a family member; or
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4.  Other circumstances beyond the control of the non-compliant person.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.20  Testimony at an Adjudicative Hearing; Remote Testimony.
 
          (a)  All testimony at an adjudicative hearing shall be in accordance with RSA 541-A:33, I.
 
                   (b)   Any individual offering testimony, evidence, or arguments shall state his or her name and
municipality of residence on the record.   If the individual is representing another person, the person being
represented shall also be identified by name and address.
 
                   (c)   Except as provided in (d), below, testimony shall be offered in the following order unless
otherwise agreed at a prehearing conference or changed in a ruling on a motion:
 

(1)  The prosecutor and such witnesses as the prosecutor calls;
 

(2)  The respondent and such witnesses as the respondent calls; and
 

(3)  Any intervenor(s) and such witnesses as the intervenor(s) call.
 
                   (d)   At a hearing held pursuant to Plc 206.07(b) to determine whether to continue an emergency
suspension pending a full adjudication, the prosecutor shall present first.
 
          (e)  Anyone offering testimony shall be subject to cross-examination as provided in Plc 206.21.
 
          (f)  Any person included within (c)(1) through (3), above, who wishes to submit written testimony at
the hearing in addition to oral testimony shall do so to the presiding officer, provided the person signs and
dates such testimony and the presiding officer determines, as required by RSA 541-A:33, II, that the interests
of the other participants will not thereby be prejudiced substantially.   The participant submitting written
testimony shall give a copy of such testimony to each other participant.   All participants shall have the
opportunity to cross-examine the witness on and offer rebuttal testimony to the written testimony.
 
                   (g)   If a participant wishes to call as a witness an individual who is not in New Hampshire, the
participant may file a motion to allow the individual to testify from a remote location using a video
teleconference electronic meeting platform that allows all participants and the presiding officer or regulatory
authority to communicate contemporaneously with each other, which motion shall be granted if:
 

(1)  The witness is outside the jurisdiction of New Hampshire but is willing to testify;
 
(2)  The witness has access to an electronic meeting platform that will allow all participants and
the presiding officer or regulatory authority to communicate contemporaneously with each other
and with the witness;
 
(3)   The testimony to be offered by the witness is material to the moving participant’s
presentation; and
 
(4)  Either:
 

a.   The other participants will not be materially prejudiced by allowing the witness to
testify from a remote location; or
 
b.  Any disadvantage to another participant from allowing remote testimony is outweighed
by the disadvantage to the moving participant if remote testimony is not allowed.

 
          (h)  The presiding officer shall terminate any comments, questions, or discussions that are not relevant
to the subject of the hearing.
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Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.21  Inquiry by Presiding Officer or Panel Members; Cross-Examination.
 
          (a)  The presiding officer shall make such inquiry of witnesses or participants as he or she believes
necessary to develop a sound record for decision.
 
                   (b)   If the adjudicative hearing is being held by a regulatory authority that is a supported board,
commission, or council, or if there is a panel pursuant to Plc 206.08(c) or (d), the presiding officer shall
allow the board or panel members to make such inquiries as are necessary for a full understanding of the
issues to be determined.
 
          (c)  The presiding officer shall allow the participants or their representatives to cross-examine each
witness, including any witness allowed to testify from a remote location pursuant to Plc 206.20(g), at the
conclusion of the testimony of the witness.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.22  Evidence.
 
          (a)  Receipt of evidence shall be governed by RSA 541-A:33.
 
          (b)  Evidence that is relevant and material to the subject matter of the adjudicative proceeding in which
it is offered and that will reasonably assist the presiding officer and regulatory authority to determine the
truth shall be admissible.
 
          (c)  The presiding officer shall exclude irrelevant, immaterial, or unduly repetitious evidence.
 
          (d)  Whenever necessary for a full and fair consideration of the matter, the presiding officer shall take
official notice in accordance with RSA 541-A:33, V.
 
          (e)  If a document or other exhibit has not been pre-marked as required by Plc 206.18, the presiding
officer or designee shall mark each item accepted as an exhibit with a number or other notation to identify
the exhibits in a sequential manner.
 
          (f)  If the original of a document is not readily available, the documentary evidence shall be received in
the form of copies or excerpts.
 
          (g)  All documents, materials, and objects admitted into evidence at an adjudicative hearing and all
written testimony submitted for the hearing shall be made available during the course of the hearing for
examination by any participant.
 
          (h)  Any participant who objects to a ruling of the presiding officer regarding evidence or procedure
made during an adjudicative hearing shall state the objection and the grounds therefor at the time the ruling
is made.   Any participant who objects to a ruling of the presiding officer regarding evidence or procedure
made at a time other than during an adjudicative hearing shall file a written objection to the ruling in the
form of a motion within 5 working days of the date of the ruling.   Nothing herein shall be construed as
independent authorization for interlocutory appeal of rulings of the presiding officer on issues of evidence or
procedure.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22
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          Plc 206.23  Offers of Proof.
 
                   (a)   An offer of proof shall be based on a sworn, written affidavit that details the facts and
circumstances the offering participant wishes to prove.
 
          (b)  An offer of proof shall only be made if the individual who swore to the truth of the statements in
the affidavit is:
 

(1)  Present for the hearing in which the offer of proof is made;
 
(2)  Sworn in under oath or affirmation; and
 
(3)  Subject to cross-examination.

 
          (c)  A participant may rebut an offer of proof with an offer of proof that is subject to the conditions
specified in (b), above.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.24  Burden and Standard of Proof.
 
          (a)  Subject to (c) through (g), below, the person asserting the affirmative of a proposition shall have
the burden of proving the truth of that proposition by a preponderance of the evidence.
 
          (b)  Without limiting the generality of (a), above, the person filing a motion shall have the burden of
persuading the presiding officer or, for any dispositive motion, the regulatory authority, that the motion
should be granted.
 
          (c)  In a disciplinary hearing, the prosecutor shall have the overall burden of proof by a preponderance
of the evidence, unless (f), below, applies.
 
                   (d)   In a hearing held pursuant to Plc 206.07(b) to determine whether to continue an emergency
suspension pending a full adjudication, the prosecutor shall have the burden of proof as stated in Plc
206.07(e) or (f), as applicable.
 
          (e)  Subject to (f), below, in a hearing to determine whether to issue a license, the applicant shall have
the overall burden of proving that he or she meets the qualifications established in applicable law by a
preponderance of the evidence.
 
                   (f)   In a hearing held pursuant to RSA 332-G:13 relative to determining whether an applicant or
potential applicant is disqualified by reason of a criminal record, the regulatory authority shall have the
burden of proof on the factors listed in RSA 332-G:13, VI(b) by clear and convincing evidence.
 
                   (g)   In any disciplinary proceeding, license revocation shall be imposed only if all elements of the
misconduct on which the revocation would be based are either admitted by the respondent or proven by clear
and convincing evidence.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.25  Failure to Attend or Participate in the Hearing.
 
          (a)  For purposes of this section, “party” means:
 

(1)  The prosecutor or the respondent, in any disciplinary proceeding; or
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(2)  The applicant, in any hearing held to determine whether the applicant is qualified to receive
a license.

 
          (b)  A party shall be in default if the party:
 

(1)  Has the overall burden of proof;
 
(2)  Has received the notice given as required by Plc 206.06; and
 
(3)  Fails to attend the hearing.

 
          (c)  If a party is in default under (b), above, the matter shall be dismissed unless there is just cause
shown for failure to attend.  Just cause shall include illness, accident, the death of a family member, or other
circumstance beyond the control of the party that prevented the party from attending the hearing.
 
          (d)  If a party who does not have the overall burden of proof fails to attend the hearing after having
received the notice given as required by Plc 206.06, the testimony and evidence of any other parties or
intervenors shall be received and evaluated.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.26  Reconvening of Adjudicative Hearings.
 
          (a)  If a hearing is held in a participant’s absence pursuant to Plc 206.25, the participant may file a
motion within 10 days after the date of the hearing to reconvene the hearing.
 
          (b)  The motion to reconvene the hearing shall include an explanation of why the participant did not
attend the hearing and why the participant did not notify the presiding officer in advance of the hearing,
which explanation shall be supported by affidavits or other evidence.
 
          (c)  If the submitted evidence shows that good cause exists to explain the participant’s failure to appear
at the hearing and to explain the participant’s failure to notify the presiding officer in advance of the hearing,
the hearing shall be reconvened and testimony and evidence offered by the participant shall be received.
 
          (d)  For purposes of this section, good cause shall be limited to circumstances beyond the control of
the participant that render the participant unable to attend the hearing and unable to notify the presiding
officer in advance of the hearing.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.27  Proposed Findings of Fact and Conclusions of Law.
 
          (a)  Participants may submit proposed findings of fact or conclusions of law.
 
                   (b)   If proposed findings of fact or conclusions of law are submitted, each requested finding or
conclusion shall be set forth in a separately numbered paragraph.
 
          (c)  The presiding officer shall direct any participant to submit proposed findings of fact or conclusions
of law if the presiding officer finds such a submission will clarify the pertinent facts or more specifically
identify the applicable law.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.28  Deliberations and Decisions.
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          (a)  For cases in which the OPLC is the regulatory authority, the following shall apply:
 

(1)   If the adjudicative hearing was held with a panel pursuant to Plc 206.08(c), the panel
members may sit for deliberations with the presiding officer and offer recommendations for the
final disposition of the case or any pending motions;
 
(2)  Notwithstanding (1), above, the executive director shall have sole and exclusive authority to
decide on the final disposition of the case; and
(3)  A final adjudicative order shall take effect on the date it is served on the respondent and the
enforcement division pursuant to Plc 206.11(b).

 
          (b)  For cases conducted by a regulatory authority other than the OPLC, the following shall apply:
 

(1)  The members of the regulatory authority who were present for the adjudicative hearing shall
participate in the deliberations and offer recommendations for the final disposition of the case or
any pending motions;
 
(2)   Notwithstanding (1), above, if the adjudicative hearing was conducted with a panel of
members, a quorum of the regulatory authority shall have sole and exclusive authority to decide
on the final disposition of the case; and
 
(3)  A final adjudicative order shall take effect on the date it is served on the respondent and the
enforcement division pursuant to Plc 206.11(b).

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.29  Motion for Reconsideration or Rehearing.
 
          (a)  Motions for reconsideration or rehearing shall be filed within 30 calendar days after service of a
final adjudicative order.
 
          (b)  The motion shall:
 

(1)   Clearly identify points of law or fact that the movant asserts the regulatory authority has
overlooked or misapprehended;
 
(2)  Contain such argument in support of the motion as the movant desires to present; and
 
(3)  Be served by the movant on all other participants in accordance with Plc 206.11.

 
                   (c)  No answer to a motion for reconsideration shall be required, but any answer or objection filed
shall be delivered to the regulatory authority within 5 working days following receipt of service of the
motion for reconsideration.
 
          (d)  The motion shall be granted if the movant demonstrates by a preponderance of the evidence that:
 

(1)  The law was applied incorrectly;
 
(2)  The facts on which the decision is based are not supported by the record; or
 
(3)  Another compelling reason exists to reconsider the matter, including but not limited to new
material evidence becoming available or material evidence that was offered was improperly
excluded.

 
          (e)  If the petition is not filed within the time specified in (a), above, or if the movant does not meet the
standard for granting the motion specified in (d), above, then:
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(1)  The motion shall be denied; and
 
(2)  An order denying the motion shall be:
 

a.  Served on the participants in accordance with Plc 206.11; and
 
b.  Effective on the date it is served.

 
                   (f)   If the motion is not denied, the presiding officer shall forward the motion and any response(s)
received to the regulatory authority for consideration.
 
                   (g)   The regulatory authority shall issue a decision on reconsideration after fully considering the
motion and any responses thereto, which reconsideration shall include a hearing on the issues identified in
the motion if the regulatory authority determines a hearing to be necessary to a full consideration of the
issues.
 
          (h)  A final order upon reconsideration shall be:
 

(1)  Served on the participants in accordance with Plc 206.11; and
 
(2)  Effective on the date it is served.

 
          (i)  Successive petitions for reconsideration or rehearing shall not be permitted.
 
          (j)  The filing of a motion for reconsideration shall not stay any order.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.30  Stay of Orders Pending Appeal Prohibited By Statute.
 
                   (a)  Pursuant to RSA 310-A:1-n, I, any person who has been refused a license or certification by a
regulatory authority or who has been disciplined by a regulatory authority “shall have the right to petition for
a rehearing within 30 days after the original final decision.”
 
          (b)  Pursuant to  RSA 310-A:1-n, II, appeals from a decision on rehearing shall be by appeal to the
supreme court pursuant to RSA 541.
 
          (c)  Pursuant to  RSA 310-A:1-n, III, no sanction shall be stayed by the regulatory authority during an
appeal.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 206.31  Records of Decisions.  The regulatory authority shall keep a final decision in its records
for at least 5 years following its date of issuance, unless the director of the division of records management
of the department of state sets a different retention period pursuant to rules adopted under RSA 5:40 or
approves a different retention schedule.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22
 

 
PART Plc 207  NON-ADJUDICATIVE PROCEEDINGS
 
          Plc 207.01  Purpose and Applicability.
 
                   (a)   The purpose of this part is to provide uniform procedures for the conduct of non-adjudicative
proceedings, in particular oral public hearings.
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          (b)  This part shall apply to proceedings conducted by a regulatory authority to:
 

(1)  Adopt, readopt, amend, or repeal rules, referred to as rulemaking; or
 
(2)  Provide information to the public and receive comments from the public in any other matter
that is not an adjudicative proceeding covered by Plc 206.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
                   Plc 207.02   Notice of Oral Public Hearing.   Notice of the date, time, and place of an oral public
hearing shall be given as follows:
 
          (a)  For a rulemaking hearing held pursuant to RSA 541-A:3, IV, by publication as specified in RSA
541-A:6, together with notice required by RSA 91-A if the regulatory authority is subject to the open meeting
provisions of that statute;
 
                   (b)  For any other oral public hearing conducted by or on behalf of the executive director, by such
means as the executive director determines will notify those persons likely to be interested in the most cost-
effective manner; or
 
          (c)  For any other oral public hearing conducted by or on behalf of a regulatory authority that is subject
to the open meeting provisions of RSA 91-A, as required in that statute.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 207.03  Attendance of Regulatory Authority at Hearings on Proposed Rules.
 
          (a)  As required by RSA 541-A:11, II, for rules proposed by a regulatory authority that is a board or
commission, each hearing on proposed rules shall be attended by a quorum of its members.
 
          (b)  As required by RSA 541-A:11, II, for rules proposed by the OPLC, each hearing shall be attended
by the executive director or a designee who is knowledgeable in the particular subject area of the proposed
rules.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 207.04  Presiding Officer for Oral Public Hearings.
 
                   (a)   The presiding officer for a non-adjudicative proceeding for the OPLC shall be the executive
director or designee who is knowledgeable in the subject area of the subject of the hearing.
 
                   (b)   The presiding officer for an oral public hearing for any other regulatory authority shall be the
individual designated by that regulatory authority for that proceeding.
 
          (c)  The presiding officer at an oral public hearing shall:
 

(1)  Call the hearing to order;
 
(2)   Identify the subject matter of the hearing and, if the hearing is to receive comments on
proposed rules, provide copies of the rules upon request;
 
(3)  Cause a recording of the hearing to be made, if a recording is deemed necessary to preserve
the offered testimony, provided that if a recording is not made then the presiding officer or
designee shall prepare written notes to summarize the testimony;
 

https://gencourt.state.nh.us/rules/Filing_history/sourceplc.html
https://gencourt.state.nh.us/rules/Filing_history/sourceplc.html
https://gencourt.state.nh.us/rules/Filing_history/sourceplc.html


3/25/24, 11:50 AM gencourt.state.nh.us/rules/state_agencies/plc100-200.html

https://gencourt.state.nh.us/rules/state_agencies/plc100-200.html 37/51

(4)  Recognize those who wish to be heard;
 
(5)  If necessary, establish limits pursuant to Plc 207.06; and
 
(6)  Take any other action consistent with applicable statutes and rules necessary to conduct the
proceeding and complete the record in a fair and timely manner, including but not limited to:
 

a.  Effecting the removal of an individual who speaks or acts in a manner that is personally
abusive or otherwise disruptive to the hearing;
 
b.  Postponing or moving the hearing; and
 
c.  Adjourning or continuing the hearing.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 207.05  Public Access and Participation.
 
          (a)  Non-adjudicative hearings shall be open to the public, and members of the public shall be entitled
to attend and to testify if they so choose, subject to the limitations of Plc 207.06.
 
          (b)  Subject to (c), below, each individual who wishes to testify shall be asked to write on the speaker’s
list:
 

(1)   His or her full name and municipality of residence or, if testifying on behalf of an
organization or other person, the municipality in which the organization or other person is
located; and
 
(2)  The name of each organization or other person the speaker is representing, if any.

 
          (c)  If the number of people attending the hearing is small enough that a list is not needed to ensure
that everyone who wishes to testify is provided an opportunity to do so, a speaker’s list shall not be required,
provided that each individual who testifies shall orally provide the information specified in (b), above.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 207.06  Limitations on Public Testimony.  The presiding officer at an oral public hearing shall:
 
          (a)  Refuse to recognize for speaking or revoke the recognition of any individual who:
 

(1)  Speaks or acts in an abusive or disruptive manner;
 
(2)  Fails to keep comments relevant to the subject matter of the hearing; or
 
(3)  Restates more than once what he or she has already stated; and

 
                   (b)   Limit presentations on behalf of the same entity to no more than 3, provided that all those
representing such entity may enter their names and municipality of residence into the record as supporting
the position of the entity.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 207.07  Postponing, Continuing, or Moving an Oral Public Hearing.
 
          (a)  A hearing on proposed rules shall be postponed only in accordance with RSA 541-A:11, IV.
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          (b)  An oral public hearing held for any other purpose shall be postponed if:
 

(1)  The weather is so inclement that it is reasonable to conclude that people wishing to attend
the hearing will be unable to do so;
 
(2)  The presiding officer is ill or unavoidably absent and no other individual can be designated
to serve as the presiding officer;
 
(3)  A quorum of the regulatory authority is necessary but is not present;
 
(4)  Postponement will facilitate greater participation by the public; or
 
(5)   The presiding officer finds there is other good cause to do so, such as but not limited to
conditions existing in the building or locality where the hearing is being held that pose an
unreasonable risk to the health or safety of those who wish to attend the hearing.

 
          (c)  A hearing on proposed rules shall be moved to another location only in accordance with RSA 541-
A:11, V.
 
          (d)  An oral public hearing held for any other purpose shall be moved to another location if the original
location is not able to accommodate the number of people who wish to attend the hearing or otherwise
becomes unavailable, provided that the regulatory authority shall provide notice of the change in location in
the manner that is most likely to be seen by those wishing to attend the hearing, including posting a notice on
the regulatory authority’s website.
 
          (e)  A hearing on proposed rules shall be continued past the scheduled time or to another date only in
accordance with RSA 541-A:11, III.
 
          (f)  An oral public hearing held for any other purpose shall be continued past the scheduled time or to
another date if:
 

(1)  The time available is not sufficient to give each individual who wishes to speak a reasonable
opportunity to do so; or
 
(2)   The capacity of the room in which the hearing is to be held does not accommodate the
number of people who wish to attend and it is not possible to immediately move the hearing to
another location.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 207.08  Closing the Hearing and the Record.
 
          (a)  The presiding officer shall close the oral public hearing when he or she determines that no one has
further questions or comments that are relevant to the subject of the hearing.
 
          (b)  At an oral public hearing other than a rulemaking hearing, if additional time is requested to submit
written testimony or supplemental information that the presiding officer determines to be relevant to the
subject of the hearing, the presiding officer shall designate a specific time period for the record to remain
open to receive such information.
 
                   (c)   For rulemaking hearings, the record shall remain open until the date specified in the notice
published pursuant to RSA 541-A:6 unless extended pursuant to RSA 541-A:11.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
PART Plc 208  RULEMAKING PETITIONS
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          Plc 208.01  Applicability.  The rules in this part shall apply to any petition submitted to a regulatory
authority pursuant to RSA 541-A:4.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 208.02  Filing of Rulemaking Petition.
 
                   (a)  Any person wishing to file a petition to adopt, amend, or repeal a rule in title Plc shall file the
original and one copy of the petition with the executive director, provided that only the original or other
single copy shall be required if the petition is filed electronically.
 
          (b)  Any person wishing to file a petition to adopt, amend, or repeal a rule in a title assigned to any
other regulatory authority shall file the original and one copy of the petition with that regulatory authority,
provided that only the original or other single copy shall be required if the petition is filed electronically.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
                   Plc 208.03  Content of Petition for Rulemaking.   A petition to adopt, amend, or repeal a rule shall
contain the following:
 
          (a)  The name of each person requesting the adoption, amendment, or repeal of the rule, with an e-mail
address for the person;
 
          (b)  If the person making the request is other than an individual, the name, daytime telephone number
including area code, and email address of the individual who can be contacted regarding the petition;
 
          (c)  Whether the person is asking the regulatory authority to adopt, amend, or repeal a rule;
 
          (d)  A clear and concise statement of why the petitioner wants the regulatory authority to undertake the
action requested;
 
          (e)  If the petition is to adopt a rule or to amend an existing rule, the text of the proposed or amended
rule or a statement of the particular results intended by the petitioner to flow from the implementation of the
proposed or amended rule;
 
          (f)  If the petition is to amend or repeal an existing rule, identification of the particular rule sought to
be amended or repealed; and
 
          (g)  Such other information or argument as the petitioner believes would be useful to the regulatory
authority in deciding whether to commence a rulemaking proceeding.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 208.04  Burden of Persuasion for Rulemaking Petitions.  The petitioner shall have the burden of
persuasion relative to demonstrating that the criteria for denying the petition specified in Plc 208.05(e) are
not met.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 208.05  Disposition of Petition for Rulemaking.
 
                   (a)  Within 30 days of the submission of a petition to the executive director, the executive director
shall:
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(1)  Determine whether to grant or deny the petition; and
 
(2)   Notify the petitioner of the decision in writing sent to the email address provided in the
petition.

 
                   (b)   If the petition is submitted to a regulatory authority that is a supported board, commission, or
council, then within 30 days after the first meeting of the regulatory authority held after receipt of the
petition, the regulatory authority shall:
 

(1)  Determine whether to grant or deny the petition; and
 
(2)   Notify the petitioner of the decision in writing sent to the email address provided in the
petition.

 
          (c)  As required by RSA 541-A:4, I, if the petition is denied, the notice sent pursuant to (a)(2) or (b)(2),
above, shall specify the reason(s) for the denial.
 
          (d)  If the petition is granted, the regulatory authority shall commence a rulemaking as required by
RSA 541-A:4, I, reprinted in Appendix C.
 
          (e)  A denial shall be based upon a finding by the executive director or other regulatory authority, as
applicable, that:
 

(1)  The proposed action is not consistent with established standards of practice of the profession
being regulated or the purpose and intent of the statute being implemented;
 
(2)  The regulatory authority lacks rulemaking authority over the issue(s) in the petition; or
 
(3)   The proposed action is not in the best interests of affected persons or is contrary to
legislative intent.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
PART Plc 209  EXPLANATION OF ADOPTED RULES
 
          Plc 209.01  Requests for Explanation of Adopted Rules.
 
                   (a)   Any interested person may, within 30 days of the final adoption of a rule, request a written
explanation of that rule by making a written request to the regulatory authority that adopted the rule.
 
          (b)  A request submitted pursuant to (a), above, shall include:
 

(1)  The name and address of the person making the request and, if the requestor is an entity, the
name, address, and email address of the individual authorized by the entity to make the request;
and
 
(2)  Identification of the specific rule for which an explanation is sought.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 209.02  Response to Request for Explanation.
 
          (a)  The regulatory authority that adopted the rule shall provide a written response within 90 days of
receiving a request in accordance with Plc 209.01 if no board meeting is required or within 60 days of the
regulatory authority’s first meeting after receiving the petition.
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          (b)  The response required by (a), above, shall:
 

(1)  Concisely state the meaning of the rule adopted;
 
(2)  Concisely state the principal reasons for and against the adoption of the rule in its final form;
and
 
(3)   State why the regulatory authority overruled any arguments and considerations presented
against the rule, if any were presented.

 
          (c)  If the regulatory authority is a supported board, commission, or council, the response shall reflect
the consensus of a quorum of its members.
 
          (d)  If the executive director determines that the technical expertise of an advisory board or advisory
committee is needed to respond to a request for explanation, the executive director shall consult with the
advisory board or advisory committee.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
PART Plc 210  DECLARATORY RULINGS
 
          Plc 210.01  Purpose.
 
                   (a)  The purpose of this part is to establish a mechanism whereby a person who is uncertain of the
applicability of a particular statute implemented by a regulatory authority or rule adopted by the regulatory
authority may request a decision in advance of taking an action that might be subject to such statute or rule.
 
          (b)  This part shall not be used to circumvent other established methods of adjudication, such as an
appeal, in cases where the regulatory authority has already made a determination, such as by issuing or
denying a license or by initiating a disciplinary action.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 210.02  Filing of Petition for Declaratory Ruling.
 
          (a)  Any person seeking a declaratory ruling from the executive director shall file a written petition for
declaratory ruling that meets the requirements of Plc 210.03 with the executive director in accordance with
Plc 203.02.
 
          (b)  Any person seeking a declaratory ruling from any other regulatory authority shall file a written
petition for declaratory ruling that meets the requirements of Plc 210.03 with that regulatory authority in
accordance with Plc 203.02.
 
          (c)  If the ruling sought by the petition would directly affect a person other than the person filing the
petition, the person filing the petition shall serve the petition on each other affected person by:
 

(1)   Depositing a copy of the petition in the United States mail, first class postage prepaid,
addressed to the person being served, no later than the day the petition is filed with the
regulatory authority; or
 
(2)  Delivering a copy of the petition in hand to the person being served on or before the date it
is filed with the regulatory authority.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22
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          Plc 210.03  Contents of Petition for Declaratory Ruling; Signature Required.
 
          (a)  A petition for declaratory ruling shall contain:
 

(1)  The name and mailing address of the petitioner and, if the petitioner is filing electronically
or is filing on paper but agrees to receive the notice under Plc 210.04(b) and a response by email,
the email address to which the notice and response should be sent;
 
(2)  The exact ruling being requested;
 
(3)  Each statutory and factual basis for the ruling, set forth in separately numbered paragraphs;
and
 
(4)  Any supporting affidavits or memoranda of law.

 
          (b)  The petition shall be signed by the individual(s) submitting the petition or, if the petition is filed on
behalf of an entity, by a duly-authorized representative of the entity, provided that if the petition is filed
electronically, the act of submitting the petition shall constitute a signature.
 
          (c)  The signature(s) shall constitute a certification that:
 

(1)  The signer has read the petition;
 
(2)  The signer is authorized to file the petition;
 
(3)   To the best of the signer’s knowledge and belief, there are good grounds to support the
petition; and
 
(4)   The petition has not been filed for purposes of delay or harassment in any pending or
contemplated administrative, civil, or criminal proceeding.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 210.04  Processing of Petition for Declaratory Ruling.
 
                   (a)   Within 25 days of receipt by the executive director of a petition for declaratory ruling, the
executive director shall review the petition to determine:
 

(1)  Whether additional information or explanation is needed from the petitioner; and
 
(2)  Whether the complexity of the petition, including but not limited to the issue(s) in question
and the legal implications thereof, will cause the executive director to seek assistance from the
department of justice.

                   (b)   Within 25 days of the first meeting held by any other regulatory authority after receipt by the
regulatory authority of a petition for declaratory ruling, the regulatory authority shall review the petition to
determine:
 

(1)  Whether additional information or explanation is needed from the petitioner; and
 
(2)  Whether the complexity of the petition, including but not limited to the issue(s) in question
and the legal implications thereof, will cause the regulatory authority to seek assistance from the
department of justice.

 
          (c)  The executive director or other regulatory authority, as applicable, shall notify the petitioner in
writing of the results of its review under (a) or (b), above. 
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          (d)  If additional information or explanation is needed from the petitioner, the notice sent pursuant to
(c), above, shall:
 

(1)  Identify the information or explanation needed; and
 
(2)  Establish a deadline for the petitioner to provide the information or explanation, which shall
be no sooner than 25 days after the date of the notice.

 
                   (e)   If the executive director or other regulatory authority, as applicable, will be seeking assistance
from the department of justice, the notice sent pursuant to (c), above, shall inform the petitioner of the
anticipated amount of time that will be needed to obtain such assistance.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 210.05  Action on Petition for Declaratory Ruling.
 
                   (a)   Subject to (c), below, the executive director shall make a decision on the petition and, if the
petition is not denied, issue a declaratory ruling in writing within 60 days of:
 

(1)   Receipt of the petition, if no additional information or explanation from the petitioner or
assistance from the department of justice is needed;
 
(2)  Receipt of all additional information and explanations requested from the petitioner pursuant
to Plc 210.04(d); or
 
(3)  Receipt of advice from the department of justice, if advice is requested.

 
          (b)  Subject to (c), below, any other regulatory authority shall make its decision on the petition and, if
the petition is not denied, issue a declaratory ruling in writing within 60 days of the authority’s first meeting
after:
 

(1)   Receipt of the petition, if no additional information or explanation from the petitioner or
assistance from the department of justice is needed;
 
(2)  Receipt of all additional information and explanations requested from the petitioner pursuant
to Plc 210.04(d); or
 
(3)  Receipt of advice from the department of justice, if advice is requested.

 
          (c)  If additional information is requested from the petitioner and is not received in time for a decision
to be made and declaratory ruling issued within 60 days of receipt of the petition, the regulatory authority
shall request the petitioner to agree to an extension as provided in RSA 541-A:29, IV.  If the petitioner does
not agree to an extension and a reasoned decision cannot be made without the information requested from the
petitioner, the petition shall be denied and no declaratory ruling shall be issued.
 
          (d)  If advice from the department of justice is requested and is not expected to be received within 60
days of receipt of the petition, the regulatory authority shall request the petitioner to agree to an extension as
provided in RSA 541-A:29, IV.  If the petitioner does not agree to an extension, the regulatory authority shall
make a decision within 60 days of receipt.  If the decision is to deny the petition, no declaratory ruling shall
be issued.
 
          (e)  A copy of each declaratory ruling shall be filed with the director of legislative services as required
by RSA 541-A:16, II(b).
 
          (f)  A copy of each declaratory ruling or denial of a petition shall be:
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(1)  Sent to the petitioner by first class mail, or by email if the petitioner filed electronically or
filed on paper but provided an email address and agreed to receive the decision via email; and
 
(2)  Sent to any other person who was served pursuant to Plc 210.02(c) in the same manner as
service was made.

 
          (g)  If the executive director determines that the technical expertise of an advisory board or advisory
committee is needed to respond to a petition for a declaratory ruling, the executive director shall consult with
the advisory board or advisory committee.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
PART Plc 211  WAIVER OF RULES
 
          Plc 211.01  Petitions for Waiver of Rules.
 
          (a)  Any participant in a non-adjudicative proceeding or otherwise affected by the rules in Plc 200 et
seq. who wishes to request a waiver of a rule in Plc 200 et seq. shall proceed in accordance with this section.
 
          (b)  Waiver requests made in conjunction with an adjudicative proceeding shall be in the form of a
motion that is filed and handled in accordance with Plc 206.12.
 
          (c)  A petition to waive a rule filed under this section shall:
 

(1)  Be directed to the presiding officer if one has been designated, or to the regulatory authority
if no presiding officer has been designated;
 
(2)  Be in written form, unless made in response to a matter asserted for the first time at an oral
public hearing or on the basis of information that was not received in time to prepare a written
request prior to the hearing at which the request is made; and
 
(3)  Be included in the record of the proceeding if in writing, or recorded in full in the record of
the hearing if made at an oral public hearing.

 
          (d)  A petition for a waiver shall include a clear and concise statement of the reason(s) why the waiver
is being sought, including an explanation that addresses:
 

(1)  The economic and operational consequences to the petitioner of complying with the rule as
written;
 
(2)  Whether the requested waiver is necessary because of any neglect or misfeasance on the part
of the petitioner;
 
(3)  Whether waiver of the rule would harm or otherwise operate to the disadvantage of any third
person(s); and
 
(4)  Any additional information the petitioner believes provides good cause for waiving the rule.

 
                   (e)  If examination of the petition reveals that other persons would be substantially affected by the
proposed relief, the regulatory authority shall:
 

(1)  Require the petitioner to serve the petition on such persons; and
 
(2)  Advise such persons of their right to reply to the petition.

 
                   (f)  The petitioner shall provide such further information or participate in such evidentiary or other
proceedings as are ordered by the regulatory authority after reviewing the petition and any replies received.
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          (g)  If a request for waiver is made orally at an oral public hearing and the presiding officer finds that
additional information is needed in order for the request to be fully and fairly considered, the presiding
officer shall direct the requestor to submit the request in writing, with supporting information as specified in
(d), above, within 3 working days of the date of the oral request.  If other participants in the proceeding wish
to respond to the request, the response(s) shall be filed no later than 7 calendar days after the request is filed.
 
                   (h)  If a request for waiver is made orally at an oral public hearing on proposed rules and the time
period(s) specified in (g), above, fall after the deadline specified for the submittal of written comments, the
regulatory authority shall extend the deadline as provided in RSA 541-A:11, III.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 211.02  Decisions on Waiver Requests.
 
          (a)  The presiding officer or regulatory authority, as applicable, shall rule upon a waiver request after
full consideration of all factors relevant to the request.
 
          (b)  A regulatory authority shall waive a rule upon its own motion by providing affected persons with
notice and an opportunity to be heard, and after issuing an order that finds that good cause has been shown.
 
                   (c)   For the purposes of this section, good cause shall be determined with reference to the rule for
which the waiver is sought.
 
          (d)  If good cause is not specifically defined in the rule for which a waiver is sought, good cause shall
be deemed to exist if:
 

(1)  Compliance with the rule cannot be achieved due to circumstances beyond the control of the
person requesting the waiver and waiving the rule will not materially prejudice any other person;
 
(2)  Compliance with the rule would cause operational or economic consequences, or both, to the
person requesting the waiver that outweigh any disadvantage caused to any other person(s) by
granting the waiver; or
 
(3)   Compliance with the rule would otherwise be counterproductive to the purpose of the
proceeding in which the waiver is sought, given the specific circumstances of the proceeding and
the reason(s) for the waiver request.

 
          (e)  If the executive director determines that the technical expertise of an advisory board or advisory
committee is needed to respond to a petition for a waiver, the executive director shall consult with the
advisory board or advisory committee.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
PART Plc 212  WAIVER OF PROCUREMENT PROVISIONS
 

Statutory Authority:  RSA 21-G:37, V
 
                   Plc 212.01   Purpose.   The purpose of this part is to establish the circumstances constituting an
emergency or loss of funding for purposes of waiving the requirements of RSA 21-G:37, I - IV, as
contemplated by RSA 21-G:37, V.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22
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          Plc 212.02  Applicability.  Unless otherwise specified, Plc 212 shall apply to the procurement of goods
and services by a regulatory authority using a request for bid (RFB), request for application (RFA), request
for proposal (RFP), or similar invitation.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 212.03  Definitions.
 
          (a)  “Emergency situation” means a natural, technological, or human made situation, condition, or set
of circumstances, that has caused or is determined by the regulatory authority to be likely to threaten public 
health or safety and:
 

(1)   Impedes or diminishes the regulatory authority’s ability to provide materials or services
necessary to protect public health or safety from the effects of such situation, condition, or set of
circumstances;
 
(2)  Inhibits or interrupts the continuity of services provided by the regulatory authority; or
 
(3)  Prevents the regulatory authority from complying with any state or federal statute, rule, or
regulation.

 
          (b)  “Request for application (RFA)” means “request for application” as defined in RSA 21-G:36, III,
as reprinted in Appendix B.
 
          (c)  “Request for bid (RFB)” means “request for bid” as defined in RSA 21-G:36, IV, as reprinted in
Appendix B.
 
                   (d)   “Request for proposal (RFP)” means “request for proposal” as defined in RSA 21-G:36, V, as
reprinted in Appendix B.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

          Plc 212.04  Waiver of Requirements.
 
          (a)  The regulatory authority shall waive any or all of RSA 21-G:37, II - IV for any RFA, RFB, RFP, or
similar invitation if the waiver is necessary to:
 

(1)  Prevent the loss of federal or other funds subject to recapture; or
 
(2)  Prevent or mitigate an emergency situation as defined in Plc 212.03(a). 

 
          (b)  The regulatory authority shall post the information required by RSA 21-G:37, II and III as soon as
practicable after the emergency situation that gave rise to the need for the waiver has been mitigated.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
PART Plc 213  DISCIPLINARY PROCEEDINGS; LICENSE CONDITIONS
 
          Plc 213.01  Definitions.  For purposes of this part, the following definitions shall apply:
 
          (a)  “Applicant” means a person who has applied for a license to practice in New Hampshire, prior to a
final decision being made on the application;
 
          (b)  “Chronic non-complier” means a person who:
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(1)  Has committed, within 3 years of the date of application or of the violation(s) for which a
disciplinary proceeding has been initiated, as applicable:
 

a.  More than 2 violations that remain uncorrected after a regulatory authority has notified
the respondent, in writing, of the violations and the need to correct them, which
demonstrates that the respondent is unable or unwilling to comply with applicable
requirements; or
 
b.  More than 3 violations that are corrected by the respondent after a regulatory authority
has notified the respondent, in writing, of the violations and the need to correct them, but
recur with a frequency that demonstrates that the respondent is unable or unwilling to
maintain compliance with applicable requirements; or

 
(2)  Has been the subject, within 3 years of the date of the application or of the violation(s) for
which a disciplinary proceeding or show cause hearing on an application has been initiated, as
applicable, of 2 or more administrative or civil enforcement actions or one criminal enforcement
action that have not been overturned on appeal for violations of any applicable law pertaining to
any of the respondent’s activities; and

 
          (c)  “Regulatory authority” means, unless specifically limited to New Hampshire:
 

(1)  “Regulatory authority” as defined in Plc 202; and
 
(2)   Any comparable authority in any other jurisdiction in which a licensee is authorized to
practice.

 
Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
                   Plc 213.02   Grounds for Denying an Initial License Application.   In addition to such grounds for
denying an initial license application as are identified in the rules that are specific to the license for which an
application was filed, the following shall constitute good cause to deny a license application:
 
          (a)  The applicant owes any fees to a regulatory authority, unless the fees are being paid in accordance
with a payment schedule and the applicant is current with all payments;
 
          (b)  The applicant owes any administrative fines to a regulatory authority, unless the fines are being
paid in accordance with a payment schedule and the applicant is current with all payments;
 
                   (c)   The applicant has failed to comply with any order issued by a regulatory authority, unless the
applicant is complying in accordance with a compliance schedule and is current with all items;
 
          (d)  The applicant owes any civil or criminal penalties imposed as a result of a judicial action taken to
enforce any statute or rule implemented by a regulatory authority, unless the penalties are being paid in
accordance with a payment schedule and the applicant is current with all payments;
 
                   (e)   The applicant has failed to comply with any civil or criminal restoration or restitution order
imposed as a result of a judicial action taken to enforce any statute or rule implemented by a regulatory
authority, unless the applicant is complying in accordance with a compliance schedule and is current with all
items; or
 
          (f)  The applicant is a chronic non-complier.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22
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          Plc 213.03  Grounds for Suspension, Revocation, or Refusal to Renew.  In addition to such grounds for
suspending, revoking, or refusing to renew a license as are identified in the rules that are specific to the
license at issue, the following shall constitute good cause to suspend, revoke, or refuse to renew a license:
 
          (a)  The licensee owes any fees to a regulatory authority, unless the fees are being paid in accordance
with a payment schedule and the license holder is current with all payments;
 
                   (b)  The licensee owes any administrative fines to a regulatory authority, unless the fines are being
paid in accordance with a payment schedule and the license holder is current with all payments;
 
                   (c)   The licensee has failed to comply with any order issued by a regulatory authority, unless the
license holder is complying in accordance with a compliance schedule and is current with all items;
 
          (d)  The licensee owes any civil or criminal penalties imposed as a result of a judicial action taken to
enforce any statute or rule implemented by a regulatory authority, unless the penalties are being paid in
accordance with a payment schedule and the license holder is current with all payments;
 
                   (e)   The licensee has failed to comply with any civil or criminal restoration or restitution order
imposed as a result of a judicial action taken to enforce any statute or rule implemented by a regulatory
authority, unless the license holder is complying in accordance with a compliance schedule and is current
with all items; or
 
          (f)  The licensee is a chronic non-complier.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 213.04  Burden of Persuasion.
 
          (a)  This section shall apply to:
 

(1)  Any proceeding to determine whether to impose sanctions, including suspension, revocation,
refusal to renew, and imposition of administrative fines, based on conduct for which a licensee
has been disciplined in another jurisdiction; and
 
(2)   Any proceeding to determine whether to deny a license application based on conduct that
resulted in another jurisdiction denying a license to an applicant.

 
          (b)  In a proceeding that is subject to this section, the licensee or applicant, as applicable, shall bear the
burden of persuasion by a preponderance of the evidence that the individual’s conduct in another jurisdiction
does not constitute grounds to impose sanctions or deny licensure, as applicable, in New Hampshire.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 213.05  Determination to Deny a License Application or to Suspend, Revoke, or Refuse to Renew
a License.
 
                   (a)   The determination of whether to deny a license application or to suspend, revoke, or refuse to
renew a license shall be made in accordance with the procedural rules specific to the type of license at issue.
 
                   (b)   If the respondent has not already had the opportunity to contest, through an adjudicative
proceeding, the prior violation(s) on which the New Hampshire regulatory authority proposes to base a
decision to deny a license application or to suspend, revoke, or refuse to renew a license, the respondent shall
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have the opportunity to contest or otherwise explain such prior violation(s) through an adjudicative
proceeding prior to a final decision being made.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 
          Plc 213.06  License Conditions.
 
                   (a)   The New Hampshire regulatory authority shall include conditions in a license whenever it
determines that such conditions are necessary to:
 

(1)  Provide greater assurance that the licensee will comply with applicable law; or
 
(2)  Minimize the potential for harm to public health, safety, or welfare from any violations of
applicable requirements.

 
                   (b)  Any conditions so added shall relate directly to the activity for which the license is issued and
shall be no more than reasonably necessary to achieve the criteria in (a), above.
 
          (c)  The determination of whether such conditions are reasonably necessary shall be made based on:
 

(1)  The nature and scope of the license being issued; and
 
(2)  The compliance history of the applicant, including whether the applicant is a chronic non-
complier.

 
                   (d)   The licensee may appeal any conditions included in a license pursuant to this section in
accordance with existing appeal routes established under applicable law.
 

Source.  (See Revision Note at chapter heading for Plc 200)
#13427, eff 8-4-22

 

 
 

APPENDIX
 

Rule Specific State Statute the Rule Implements  

     

Plc 101 RSA 310  

Plc 102 RSA 310; RSA 541-A:16, I(a)  

Plc 103 RSA 310; RSA 91-A:4  

   
Plc 200 (see below for additional or more
specific statutes)

RSA 541-A:16, I(b)

Plc 204 RSA 310-A:1-d, II(h)(2); RSA 310-A:1-j
Plc 206 RSA 541-A:16, I(b)(2); RSA 541-A:30-a;

RSA 541-A:33
Plc 206.07 RSA 541-A:30, III
Plc 206.14 RSA 541-A:32
Plc 206.19 RSA 310-A:1-k, II
Plc 207 RSA 541-A:16, I(b)(3)
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Plc 208 RSA 541-A:16, I(c)
Plc 209 RSA 541-A:11, VII
Plc 210 RSA 541-A:16, I(d)
Plc 211 RSA 541-A:22, IV
Plc 212 RSA 21-G:37, V
Plc 213 RSA 310-A:1-d, II(d)
   

 
 

APPENDIX B:  STATUTORY DEFINITIONS
 

RSA 541-A:1
   I. “Adjudicative proceeding” means the procedure to be followed in contested cases, as set forth in RSA
541-A:31 through RSA 541-A:36.
     IV. “Contested case” means a proceeding in which the legal rights, duties, or privileges of a party are
required by law to be determined by an agency after notice and an opportunity for hearing.
   VIII. “License” means the whole or part of any agency permit, certificate, approval, registration, charter or
similar form of permission required by law.
 

RSA 21-G:36
   III. “Request for application (RFA)” means an invitation to submit an offer to provide identified services to
an agency where the amount of funding available and the particulars of how the services are to be provided
are defined by the agency and where the selection of qualifying vendors will be according to identified
criteria as provided in RSA 21-I:22-a and RSA 21-I:22-b.
     IV. “Request for bid (RFB)” means an invitation to submit an offer to provide specified commodities or
services to an agency at a price proposed by the bidder where selection is based on the lowest price meeting
or exceeding specifications as stated in the bid.
     V. “Request for proposal (RFP)” means an invitation to submit a proposal to provide specified goods or
services, where the particulars of the goods or services and the price are proposed by the vendor and, for
proposals meeting or exceeding specifications, selection is according to identified criteria as provided in
RSA 21-I:22-a and RSA 21-I:22-b.
 

APPENDIX C:  STATUTORY PROVISIONS
 

310-A:1-j   Investigations.
…
   VI.   Allegations of professional misconduct shall be brought within 5 years from the time the office
reasonably could have discovered the act, omission or failure complained of, except that conduct which
resulted in a criminal conviction or in a disciplinary action by a relevant licensing authority in another
jurisdiction may be considered by the board without time limitation in making licensing or disciplinary
decisions if the conduct would otherwise be a ground for discipline.  The board may also consider licensee
conduct without time limitation when the ultimate issue before the board involves a pattern of conduct or the
cumulative effect of conduct which becomes apparent as a result of conduct which has occurred within the 5-
year limitation period prescribed by this paragraph.

310-A:1-k   Disciplinary Proceedings; Remedial Proceedings.
…
   VII.   Boards, councils, and commissions may take non-disciplinary remedial action against any person
licensed by it upon finding that the person is afflicted with physical or mental disability, disease, disorder, or
condition deemed dangerous to the public health.   Upon making an affirmative finding after notice and an
opportunity for a hearing, the board, council, or commission may take non-disciplinary remedial action:
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    (a)  By suspension, limitation, or restriction of a license for a period of time as determined reasonable by
the board.
    (b)  By revocation of license.
       (c)   By requiring the person to submit to the care, treatment, or observation of a physician, counseling
service, health care facility, professional assistance program, or any combination thereof which is acceptable
to the board.

   310-A:1-l Hearings, Decisions and Appeals. –
…
   II. Notwithstanding any other provision of law, allegations of misconduct or lack of professional
qualifications that are not settled shall be heard by the board, council, or commission, or a panel of the board,
council, or commission with a minimum of 3 members appointed by the chair of the board or other designee.
Any member of the board, or other person qualified to act as presiding officer and duly designated by the
board, shall have the authority to preside at such hearing and to issue oaths or affirmations to witnesses, rule
on evidentiary and other procedural matters, and prepare a recommended decision. In the case of a hearing
before a panel, the presiding officer shall prepare a recommended decision for the board, council, or
commission, which shall determine sanctions.

541-A:4 Petition for Adoption of Rules. –
   I. Any interested person may petition an agency to adopt, amend, or repeal a rule. Within 30 days of
receiving the petition, or 30 days after the next scheduled meeting of a board, commission, or group
receiving the petition, the agency shall determine whether to grant or deny the petition and notify the
petitioner. If the agency decides to deny the petition, the agency shall notify the petitioner of its decision in
writing and shall state its reasons for denial. If the agency grants the petition, it shall notify the petitioner and
commence the rulemaking proceeding by requesting a fiscal impact statement pursuant to RSA 541-A:5
within 120 days of receipt of the petition and continuing the proceeding as specified in RSA 541-A:3.
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Email attachment to: complaints@oplc.nh.gov.

United States Postal Service or,

Other Postal delivery service such as Fed Ex, DHL or United Parcel Service (UPS).

The OPLC Enforcement Unit opens an investigation.

The complaint with investigation findings is submitted to the appropriate Board for a ruling.

The Board’s Review:

The Board will review the matter in a non-public session at a scheduled Board meeting. The Board may:

Dismiss the complaint.

Dismiss the complaint with a Letter of Concern (which is confidential and not disciplinary).

Vote to move forward with the disciplinary process.

Petition for Rehearing Form:

Universal Petition for Rehearing 

OPLC Home

New Hampshire

Office of Professional Licensure and Certification

 OPEN MENU

  Change Site Language    Search The Site

https://www.nh.gov/file-format/pdf
https://www.oplc.nh.gov/
https://onlineforms.nh.gov/?FormTag=Complaint_Form
mailto:complaints@oplc.nh.gov
https://www.oplc.nh.gov/sites/g/files/ehbemt441/files/inline-documents/enforcement-2023-189-plc-200-amd-petition-for-rehearing-form.pdf
https://www.oplc.nh.gov/
https://www.oplc.nh.gov/
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McNamara v. Hersh, 157 N.H. 72 (2008)
945 A.2d 18

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1

157 N.H. 72
Supreme Court of New Hampshire.

Paul McNAMARA and another

v.

Barry R. HERSH and another.

No. 2007–225.
|

Argued: Jan. 31, 2008.
|

Opinion Issued: April 4, 2008.

Synopsis
Background: Homeowners brought declaratory judgment
action against town and owners of abutting lot, alleging that
building permit issued abutting owners' predecessors in title
was unlawful and void. The Superior Court, Belknap County,
Smukler, J., dismissed plaintiffs' petition. Homeowners
appealed.

[Holding:] The Supreme Court, Duggan, J., held that
homeowners were not excused from exhausting their
administrative remedies.

Affirmed.

Procedural Posture(s): On Appeal; Motion to Dismiss.

West Headnotes (10)

[1] Appeal and Error Failure to State Claim,
and Dismissal Therefor

In reviewing a motion to dismiss, the standard
of review is whether the allegations in the
petitioners' pleadings are reasonably susceptible
of a construction that would permit recovery.

10 Cases that cite this headnote

[2] Pretrial Procedure Construction of
pleadings

On a motion to dismiss, the court assumes the
petitioners' pleadings to be true and construes all

reasonable inferences in the light most favorable
to them.

10 Cases that cite this headnote

[3] Appeal and Error Failure to State Claim,
and Dismissal Therefor

In reviewing an order granting a motion to
dismiss, the appellate court engages in a
threshold inquiry that tests the facts in the
petition against the applicable law, and if the
allegations constitute a basis for legal relief, the
appellate court must hold that it was improper to
grant the motion to dismiss.

11 Cases that cite this headnote

[4] Zoning and Planning Exhaustion of
administrative remedies;  primary jurisdiction

Ordinarily, under requirement of exhaustion of
administrative remedies, challenges to decisions
regarding building permits must first be made to
the local zoning board of adjustment, and if a
party is dissatisfied with the result from the local
zoning board of adjustment, the party may then
appeal to the superior court. RSA 674:33, 676:5,
677:3, 677:4.

1 Case that cites this headnote

[5] Zoning and Planning Exhaustion of
administrative remedies;  primary jurisdiction

The legislature enacted a scheme that ordinarily
requires exhaustion of administrative remedies
when challenging decisions regarding building
permits in order to give the local zoning board the
first opportunity to pass upon any alleged errors
in its decisions, so that the court may have the
benefit of the board's judgment in hearing the
appeal. RSA 674:33, 676:5, 677:3, 677:4.

1 Case that cites this headnote

[6] Administrative Law and
Procedure Exhaustion of Administrative
Remedies

https://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5052483926)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
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Generally, parties must exhaust their
administrative remedies before appealing to the
courts.

1 Case that cites this headnote

[7] Administrative Law and
Procedure Nature and purpose

The rule generally requiring exhaustion of
administrative remedies is based on the
reasonable policies of encouraging the exercise
of administrative expertise, preserving agency
autonomy, and promoting judicial efficiency.

4 Cases that cite this headnote

[8] Declaratory Judgment Statutory remedy

A petitioner need not exhaust administrative
remedies, and may bring a declaratory judgment
action to challenge the decisions of municipal
officers and boards, when the action raises a
question that is peculiarly suited to judicial
rather than administrative treatment, and no other
adequate remedy is available.

3 Cases that cite this headnote

[9] Administrative Law and
Procedure Constitutional or legal
questions

Municipal Corporations Proceedings
concerning construction and validity of
ordinances

Judicial treatment may be particularly suitable,
as exception to rule generally requiring
exhaustion of administrative remedies, when the
constitutionality or validity of an ordinance is in
question or when the agency at issue lacks the
authority to act, since those are the types of legal
issues as to which specialized administrative
understanding plays little role.

1 Case that cites this headnote

[10] Declaratory Judgment Statutory remedy

Question raised in homeowners' declaratory
judgment petition, which was whether

building permit issued to abutting landowners'
predecessors in interest violated town ordinance
that allowed building on only ten percent of
the land, was not a question that was peculiarly
suited to judicial treatment or resolution, and
thus, homeowners were not excused from
exhausting their administrative remedies. RSA
674:33, 676:5, 677:3, 677:4.

1 Case that cites this headnote
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**19  Sheehan Phinney Bass + Green, P.A., of Manchester
(Robert H. Miller, on the brief and orally), for the petitioners.

Rath, Young and Pignatelli, P.C., of Concord (Andrew W.
Serell, on the brief and orally), and Donahue, Tucker &
Ciandella, PLLC, of Portsmouth (Christopher L. Boldt, on the
brief and orally), for the respondents.

Opinion

DUGGAN, J.

*73  The petitioners, Paul and Barbara McNamara, appeal a
decision of the Superior Court (Smukler, J.) dismissing their
declaratory judgment petition against the respondents, Barry
and Terry Hersh and the Town of Sanbornton (Town). We
affirm.

The McNamaras allege the following. The Hershes own a
lot on Broadview Drive in Sanbornton. The McNamaras
own an abutting lot. On January 12, 2005, the Town Board
of Selectmen issued a building permit to the Hershes'
predecessors in title to construct a new residence. The Town
Board of Selectmen later transferred the building permit to
the Hershes. On June 15, 2005, the McNamaras purchased
their home, not knowing that a building permit had been
issued on the abutting lot. The Hershes began to construct
their residence in mid-October 2005. The McNamaras never
appealed the decision to issue the building permit to the local
zoning board of adjustment. See RSA 674:33, I–III (1996);
RSA 676:5 (1996).

**20  On August 21, 2006, the McNamaras sought a
declaratory judgment that the building permit was unlawfully
issued and thus void. Their primary argument was that the
local ordinance only permitted building on ten percent of
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the land, but the permit allowed building on thirteen percent
of the land. The Town moved to dismiss, arguing that
the McNamaras had failed to exhaust their administrative
remedies. The trial court ruled in the Town's favor, and this
appeal followed.

[1]  [2]  [3]  In reviewing a motion to dismiss, “our standard
of review is whether the allegations in the [petitioners']
pleadings are reasonably susceptible of a construction that
would permit recovery.” K & B Rock Crushing v. Town of
Auburn, 153 N.H. 566, 568, 904 A.2d 697 (2006) (quotation
omitted). We assume the McNamaras' pleadings to be true and
construe all reasonable inferences in the light most favorable
to them. Id. We then engage in a threshold inquiry that tests
the facts in their petition against the applicable law, and if the
allegations constitute a basis for legal relief, we must hold
that it was improper to grant the motion to dismiss. Konefal
v. Hollis/Brookline Coop. School District, 143 N.H. 256, 258,
723 A.2d 30 (1998).

[4]  [5]  The central issue in this case is whether
the McNamaras' declaratory judgment action was barred
because they failed to exhaust their administrative remedies.
Ordinarily, challenges to decisions regarding building permits
must first be made to the zoning board of adjustment. See
RSA 674:33; RSA 676:5; RSA 677:3 (1996). Should a party
be dissatisfied with the result from the local zoning board, the
party may then appeal to the superior court. See RSA 677:4
(Supp.2007). The legislature enacted this *74  scheme to
give the local zoning board the “first opportunity to pass upon
any alleged errors in its decisions so that the court may have
the benefit of the board's judgment in hearing the appeal.”
Robinson v. Town of Hudson, 154 N.H. 563, 567, 914 A.2d
239 (2006) (citation omitted). Here, the McNamaras did not
follow this statutory procedure. They argue, however, that
they need not have done so because their challenge to the
building permit raises a pure question of law. We disagree.

[6]  [7]  [8]  [9]  Generally, parties must exhaust their
administrative remedies before appealing to the courts.
See Metzger v. Brentwood, 115 N.H. 287, 290, 343
A.2d 24 (1975). This rule is “based on the reasonable
policies of encouraging the exercise of administrative
expertise, preserving agency autonomy and promoting
judicial efficiency.” Bradley v. City of Manchester, 141 N.H.
329, 331–32, 682 A.2d 1194 (1996) (quotation omitted).
However, this rule, as applied, is flexible, and recognizes
that exhaustion is not required under some circumstances.
Metzger, 115 N.H. at 290, 343 A.2d 24. In limited situations, it

is unnecessary to “burden local legislative bodies and [zoning
boards] with the responsibility for rulings on subjects that are
beyond their ordinary competence.” Blue Jay Realty Trust v.
City of Franklin, 132 N.H. 502, 509, 567 A.2d 188 (1989).
Thus, a petitioner need not exhaust administrative remedies
and may bring a declaratory judgment action to challenge
the decisions of municipal officers and boards when the
action raises a question that is “peculiarly suited to judicial
rather than administrative treatment and no other adequate
remedy is available.” Olson v. Town of Litchfield, 112 N.H.
261, 262, 296 A.2d 470 (1972). Judicial treatment may be
particularly suitable when the constitutionality or validity of
an ordinance is in question or when the agency at issue lacks
the authority to act. Metzger, 115 N.H. at 290, 343 A.2d
24. These are the types of legal **21  issues “as to which
specialized administrative understanding plays little role.”
Ashland School Dist. v. N.H. Div. for Children, 141 N.H. 45,
47–48, 681 A.2d 71 (1996).

For example, in Pheasant Lane Realty Trust v. City of Nashua,
143 N.H. 140, 141, 720 A.2d 73 (1998), the City of Nashua
sought to issue a supplemental tax bill on the subject property.
Pheasant Lane Realty Trust argued that the city lacked the
authority to do so. Pheasant Lane Realty Trust, 143 N.H.
at 141, 720 A.2d 73. On appeal, we held that whether the
City had the authority to issue a supplemental assessment
presented a question of statutory interpretation better suited
for judicial review. Id. at 142, 720 A.2d 73. Accordingly,
we ruled that Pheasant Lane Realty Trust was not required
to exhaust administrative remedies. Id. Similarly, we held in
Porter v. Town of Sandwich, 153 N.H. 175, 176, 891 A.2d 521
(2006), that questions regarding whether the city's assessment
violated an agreement and/or a statute were better suited for
judicial review, and thus exhaustion was not required. Id. at
175–76, 891 A.2d 521.

*75  In Blue Jay Realty Trust, the petitioners challenged
the validity of amendments to the city's zoning ordinance by
filing a declaratory judgment petition. Blue Jay Realty Trust,
132 N.H. at 503, 567 A.2d 188. On appeal, we held that
the petitioners need not exhaust their administrative remedies
because “the charges of invalidity raised by th[e] petition
require[d] determinations of statutory and constitutional law,
not customarily passed upon by city councils.” Id. at 509, 567
A.2d 188; see also Ashland School Dist., 141 N.H. at 47–48,
681 A.2d 71 (holding that statutory provisions setting forth
financial obligations of local school districts did not require
administrative appeal); Metzger, 115 N.H. at 291, 343 A.2d
24 (holding that whether closed town road was “public right
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of way” was narrow legal question that did not require an
application for a rehearing before appeal to superior court).

By contrast, in Property Portfolio Group, LLC v. Town of
Derry, 154 N.H. 610, 616–17, 913 A.2d 750 (2006), we
held that an abutter's challenge to the procedural irregularities
of the planning board's decision did not raise a question of
law, but rather contested the planning board's exercise of
administrative discretion, and thus exhaustion was required.
The issues raised by the abutter were better suited for
administrative treatment, as the administrative authority had
the ability to consider and weigh all the facts presented. See
id. at 617, 913 A.2d 750; see also Konefal, 143 N.H. at 259,
723 A.2d 30 (holding that because the petitioner's claims
required resolution of disputed fact, they were questions of
administrative discretion and required her to exhaust her
administrative remedies).

We also note that in some limited circumstances even
constitutional challenges to zoning ordinances may require a
party to exhaust its administrative remedies before bringing a
declaratory judgment petition. See Town of Auburn v. McEvoy,
131 N.H. 383, 384, 553 A.2d 317 (1988). For example, in
McEvoy, the defendant McEvoy conveyed a subdivision lot
to the Town in 1979 in compliance with a zoning ordinance
later held to be unconstitutional in J.E.D. Associates, Inc.
v. Town of Atkinson, 121 N.H. 581, 432 A.2d 12 (1981).
McEvoy, 131 N.H. at 384, 553 A.2d 317. After being made
aware of this decision, the defendants sought to apply it to
their subdivisions. Id. The Town refused. Id. We held that the
failure of the defendant to appeal the 1979 planning board
order within thirty days precluded relief. Id. at 385, 553
A.2d 317. We noted that although the constitutionality of
a zoning **22  ordinance is an issue peculiarly suited for
judicial review, “the legislature obviously expressed an intent
to endue such an order with finality.” Id. The Town had a
great interest in the finality of the order out of fairness to
the third parties who later purchased the lots. Id. Because the
constitutional challenge was not raised in an appeal to the
planning board in 1979, the defendant was not then entitled
to raise the issue five years later. Id. at 388, 553 A.2d 317.

[10] *76  The only question raised in the McNamaras'
declaratory judgment petition, whether a building permit

complies with the ordinance, is not a question that is
peculiarly suited to judicial treatment or resolution. Olson,
112 N.H. at 262, 296 A.2d 470. This is a question that is
routinely resolved by the local zoning board. The McNamaras
are not challenging the validity or constitutionality of the
Town's zoning ordinance, nor do they argue that the Town
lacked statutory authority to issue a permit. Rather, the alleged
error is that the permit violates the ordinance, an error that
is within the power of the zoning board to correct. The
McNamaras' proper remedy, therefore, was to appeal to the
zoning board. Here, “exact compliance” with the statutory
procedure would have allowed the board “to reassess the
facts and to use its expertise to reach a different conclusion,”
which may have obviated the need for judicial review.
Metzger, 115 N.H. at 291, 343 A.2d 24. Even if the issue
the McNamaras wished to raise was peculiarly suited to
judicial resolution, they still would not be allowed to bring a
declaratory judgment petition after the appeal period expired,
as that would undermine the finality of the Town Board's
decision and leave the Hershes subject to uncertainty as to
their rights. See McEvoy, 131 N.H. at 385, 553 A.2d 317.

The trial court specifically found that “[t]he McNamaras
could have appealed the issuance of this building permit
within a reasonable time after they discovered that the
building permit had been issued. They failed to do so.”
On appeal the McNamaras do not challenge this ruling.
Thus, to allow the McNamaras to bring their declaratory
judgment petition directly to superior court “would serve
neither the purpose of the statute[s] nor the policies behind
the exhaustion rule.” Metzger, 115 N.H. at 290, 343 A.2d
24. Accordingly, we hold that the trial court did not err in
dismissing the McNamaras' declaratory judgment petition.

Affirmed.

BRODERICK, C.J., and DALIANIS, GALWAY and HICKS,
JJ., concurred.

All Citations

157 N.H. 72, 945 A.2d 18
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The Office of Legislative Services publishes the New Hampshire Drafting and Procedure Manual 
for Administrative Rules. The version currently in effect is available at: 

https://gencourt.state.nh.us/rules/manual/amendedmanualeffective5-1-16amended8-1-19.pdf. 

Additional information about administrative rules is available at:

https://gencourt.state.nh.us/rules/
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