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Case#

Attorneys for plaintiff,
IN THE COURT OF COMMON PLEAS OF
MONTGOMERY COUNTY, PA
V. © CIVIL ACTION - LAW
IN DIVORCE
NO.
AFFIDAVIT OF INTEREST IN REAL PROPERTY
COMMONWEALTH OF PENNSYLVANIA

- . : SS
county o _Phlads(phun :

, Esquire, being duly sworn according to law, deposes and says that she
is the attorney for Plaintiff, , in the above-captioned matter and maintains
that her office is located at ) ; and that
this Affidavit is field pursuant to the Act of November 5, 1981, P.L. 328, No. 118 and concerns
real estate described as:

ALL THAT CERTAIN lot or piece of land situate in the

~ 'bounded and
described as follows, to wit.

BEGINNING on the Northwest side of

CONTAINING in front or breadth on said

BOUNDED on the Southeast by said
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Case#

BEING Parcel Number .

BEING the same premises which

Affiant further deposes that the name of the person who appears to be of record is

) - that , is the defendant in this matter;
that the title to such real estate may be affected by a claim for equitable distribution filed in
the Complaint in Divorce in the Court of Common Pleas, Montgomery County, No. );
and that the Affiant has personal knowledge of these facts by virtue of being counsel of
record of the said plaintiff, Wife of the defendant.

By:
Counsel for Plaintiff

Date:

Sworn to and subscribed before me

# y
this2 Fday of Jma 2019,
< .
NOTARY PUBLIC [ N
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Synopsis

Husband appealed from an order of the Court of Common
Pleas, Tioga County, Civil Division, No. 295 Family 1980,
Kemp, J., ordering that all marital property of parties to
divorce proceedings be equally divided and that husband
pay wife one-half estimated fair market rental value of
marital home and farmland. The Superior Court, No. 838
Philadelphia 1982, Hoffman, J., held that: (1) trial court did
not err in holding that cattle and parties' bedroom set were
marital property subject to equitable distribution; (2) fact
that wife never specifically requested rental payments from
husband for each month he resided in marital home after she
left did not preclude such payments; and (3) trial court did
not abuse its discretion in fixing fair market rental value of
parties' marital home at $300 per month.

Affirmed.

Attorneys and Law Firms

**359 *33 William A. Hebe, Wellsboro, for appellant.
John A. Felix, Williamsport, for appellee.
Before CAVANAUGH, WIEAND and HOFFMAN, JJ.
Opinion

HOFFMAN, Judge:

Appellant contends that the lower court erred in declaring

certain items “marital property” under the Divorce Code,!
and in accepting the master's unsupported estimate of the fair
market rental value of the parties' real property. We disagree
and, accordingly, affirm the order of the lower court.

The parties married in July, 1961 and separated in November,
1978. Appellee was granted a divorce on grounds of
indignities on July 29, 1980 and her petition for equitable
distribution of property was referred to a master. After a
hearing and the filing of the master's report and appellant's
exceptions, the lower court accepted the master's findings
and recommendations and ordered that all marital property
be equally divided and that appellant pay appellee one-half
the estimated fair market rental value of the marital home and
farmland for each month he resided there after she left. This
appeal followed.

Appellant contends first that the lower court erred in
designating certain property as “marital property.” Section
401(e) of the Divorce Code provides:

All property, whether real or personal, acquired by either
party during the marriage is presumed to be marital
property regardless of whether title is held individually
*34 or by the parties in some form of co-ownership such
as joint tenancy, tenancy in common or tenancy by the
entirety. The presumption of marital property is overcome
by showing that the property was acquired by a method
listed in subsection (e).
23 PS. § 401(f); Platek v. Platek, 309 Pa. Superior Ct. 16, —,
454 A.2d 1059, 1061 (1982). Appellant argues specifically
that appellee had not met her burden of establishing that
the cattle on the property was acquired during the marriage.
The record belies this contention. Appellee testified that any
cattle owned by appellant prior to the marriage had been sold
shortly thereafter and that the parties “didn't get into the beef
cattle business for a few years later.” (N.T. October 9, 1981
at 18). Moreover, she testified that some of the cattle had
been paid for with monies from the parties' joint checking
account, while others had been given to appellant by his father
in lieu of wages for work performed during the marriage. She
estimated that there were approximately 90 head left on the
property when she departed. We are satisfied that appellee
has shown that the 35 head of cattle, two heifers and one
bull on the property at the time of appraisal were **360
acquired during the marriage, thus triggering the marital
property presumption. Appellant has failed to offer sufficient
evidence to overcome the presumption and, therefore, the
lower court did not err in holding the animals subject to
equitable distribution.

Appellant contends next that the parties' bedroom set was
not marital property because it had been given to him
by his grandmother. See 23 P.S. § 401(e)(3) (“Property
acquired by gift, bequest, devise or descent except for the
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increase in value during the marriage” excluded from marital
property). Appellee, however, testified that they had received
the furniture during their marriage as a joint gift and had
refinished it at their own expense. (N.T. October 9, 1981
at 13). The master and lower court were free to accept
appellee's testimony and reject appellant's contention. *35
Accordingly, the lower court did not err in finding the joint
gift marital property subject to equitable distribution.

Appellant contends finally that the lower court erred in
accepting the master's unsupported appraisal of the fair

market rental value of the parties' residence and farmland.’
The equitable distribution of marital property is within the
sound discretion and judgment of the lower court and its
decisions shall not be disturbed on appeal absent an abuse of
that discretion. See 23 P.S. § 401(d); Bacchetta v. Bacchetta,
498 Pa. 227, 234, 445 A.2d 1194, 1198 (1982). Accord,
Remick v. Remick, 310 Pa. Superior Ct. 23, 456 A.2d
163 (1983) (monetary decisions such as alimony, alimony

Footnotes

1 Act of April 2, 1980, P.L. 63, No. 26, § 401, 23 P.S. § 401.

pendente lite, and counsel fees reviewed under abuse of
discretion standard). Here, the master's estimate, upon which
the lower court based its order, relied upon the appraisal
report stipulated to by the parties (N.T. October 9, 1981 at 6)
and the master's own knowledge of the rental values in the
county. The appraisal report estimated the monthly rent of the
parties’ house at $200. This figure, however, did not include
the parties' 132 acres that appellant continued to farm, or the
$15,000 barn located on the farm land. The record adequately
supports the master's estimate of a fair market rental value of
at least $300 per month and thus, the lower court did not abuse
its discretion in fixing the award at that amount. Accordingly,
we affirm the order of the lower court.

Affirmed.

All Citations

314 Pa.Super. 31, 460 A.2d 358

2 Appellant contends also that the lower court erred in requiring any rental payments because appellee had never
specifically requested them. The Divorce Code requires the lower court to determine and dispose “of existing property
rights and interests between the parties,” 12 P.S. § 401(b), by “equitably divid[ing], distribut[ing] or assign[ing] the marital
property ... as the court deems just after considering all relevant factors.” /d. § 401(d). Appellee’s petition for equitable
distribution of property required the court to equitably dispose of all the rights and interests of the parties in all of the
marital property. The court's awarding appellee one-half the fair market rental value of the jointly-owned real estate that
appellant was residing and working upon, compensated appellee for her rights and interests in the land and was thus

not an abuse of discretion.

End of Document

© 2023 Thomson Reuters. Na claim to criginal U.S
Government Works



Anthony v. Anthony, 355 Pa.Super. 589 (1986)
514 A.2d 91, 55 USLW 2152 '

355 Pa.Super. 589
Superior Court of Pennsylvania.

Debra ANTHONY, Appellant,
V.

David ANTHONY.
Kenneth C. TOMPKINS, Appellant,
V.

Gloria J. TOMPKINS.

Argued April 24, 1985.
I
Filed Aug. 7, 1986.

Synopsis

On appeal from determinations in divorce actions by the
Courts of Common Pleas, Lehigh and York Counties, Civil
Division, Nos. 8§1-C-2979 and 81-S—4525, Diefenderfer and
Erb, JI., as to value of marital property that was subject to
division, the Superior Court, Nos. 03430 Philadelphia 1983
and 00226 Harrisburg 1984, Beck, J., held that: (1) increase
during parties' marriage in value of premarital assets was
marital property, and (2) valuation would not be reduced to
reflect increase caused by inflation.

Orders affirmed.

Tamilia, J., concurred in part and dissented in part and filed
opinion in which Cavanaugh and McEwen, JJ., joined.

Attorneys and Law Firms

**9]1 *590 Maria C. Mullane, Allentown, for appellant in
No. 3430.

Glenn C. Vaughn, York, for appellant in No. 226.
Dianne M. Dickson, Allentown, for appellee in No. 3430.

Raymond R. Smith, York, for appellee in No. 226.

Before SPAETH*, President Judge, and CAVANAUGH,

BROSKY, ROWLEY, **92 WIEAND**, McEWEN, DEL
SOLE, BECK and TAMILIA, JJ.

Opinion
BECK, Judge:

The issues in these appeals are 1) whether under the Divorce
Code an increase, during the parties' marriage, in the value
of premarital assets constitutes marital property and 2) if
the increase in value constitutes marital property, whether
the entire increase is marital property or whether *591 the
increase in value should be reduced to reflect the factor of
inflation.

We hold that the entire increase, during the parties' marriage,
in the value of premarital assets is marital property and that
the increase is not reduced to reflect inflation.

The Divorce Code defines marital property as “all property
acquired by either party during the marriage....” 23 P.S. §
401(e). It excepts from the definition of marital property
certain enumerated assets with a proviso that as to those assets
the “increase in value during the marriage” is marital property.
23 P.S. § 401(e)(1) & (e)(3).

Both the appellant in Anthony and the appellant in Tompkins
argue on appeal that an increase in the value of a spouse's
premarital property should not be regarded as marital property
unless the appreciation in value is attributable to the joint
efforts and/or financial contributions of both spouses and that
to the extent an increase is due to economic factors such as
inflation, it should be excluded.

Similar facts underlie both appeals. In both appeals, the
appellant-spouse seeks to exempt from marital property the
increased value of a residence which the spouse bought
before the parties' marriage. In Anthony, the appellant-wife
purchased a house prior to marrying the appellee-husband.
The common pleas court found that the fair market value of
the house was $43,500 at the time of the parties' marriage
and $65,000 at the time of the parties' separation. The court
ruled that the $21,500 increase in the fair market value of the
house during the period of the parties' marriage constituted
marital property subject to equitable division and distribution
upon the parties' divorce. Appellant and appellee were each

awarded one-half of the $21,500 increase.? In Tomphkins, the
appellant-husband acquired a *592 house prior to marrying
the appellee-wife. The common pleas court found that the
fair market value of the house was $36,000 at the time of
the parties' marriage and $42,000 at the time of the parties'
separation. The court ruled that the $6,000 increase in the fair
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market value of the house during the period of the parties'
marriage constituted marital property subject to equitable
division and distribution upon the parties' divorce. Appellant

and appellee were each awarded one-half of the $6,000

increase.3

L.

The threshold inquiry is what comprises marital property—
particularty, whether an increase in value, during the parties’
marriage, of either spouse's premarital assets constitutes
marital property. Pursuant to section 401 of the Divorce
Code, marital property includes all property, real or personal,
acquired during the parties’ marriage by either spouse,
whether titled individually or jointly. 23 P.S. § 401(e)(f).
Thus, the time, rather than the method, of property acquisition
determines if an item **93 of property constitutes marital
property under the Code.

Even the limited marital property exceptions enumerated

in subsections 401(&:)(1)—(7)4 of the Code reflect the
*593 of the time property is acquired in
differentiating marital property from nonmarital property.
For example, subsections 401(e)(1) and 401(e)(3) exclude
from marital property any real or personal property received
during the parties' marriage either in exchange for premarital

significance

property or by gift, bequest, devise or descent. Nevertheless,
these subsections specifically classify as marital property any
increase in the value of such exchange or given property
during the partics' marriage. In other words, if accrued during
the period of the parties' marriage, an appreciation in the
value of property belonging to either spouse represents, in and
of itself, property acquired during the parties' marriage, i.e.,
marital property. See 23 P.S. § 401(e)(1) and (3).

Because it is the time, rather than the manner, of acquisition
that determines whether property constitutes marital property
under Pennsylvania's Divorce Code, the spouses' efforts and/
or financial contributions are not germane to definition of

marital property under the Code.’ See 23 PS. § 401(e)—
(f). The Code's emphasis on “when”—not “how”—property
is acquired distinguishes Pennsylvania's divorce legislation
from the marital dissolution law of other jurisdictions which
exempt from marital property any assets *594 not acquired
in joint title or by the united efforts and/or financial
contributions of both spouses. See, e.g., Harper v. Harper,
294 MId. 54, 448 A.2d 916 (1982) (comparing and explaining

the inception of title, source of funds, and transmutation of
property concepts employed in some sister states); Robinson
v. Robinson, 569 SW.2d 178 (Ky.Ct.App.1978); Suter v.
Suter, 97 1daho 461, 546 P.2d 1169 (1976).

In construing Pennsylvania's Divorce Code, we must follow
the Pennsylvania legislature's scheme which separates the
factors for defining marital property from the factors for
distributing marital property. Time of acquisition is the factor
that the legislature mandates the courts use in determining
whether property is a marital asset. See 23 P.S. § 401(e)-
(f). In contrast, a list of ten factors found in subsection
401(d) of the statute are considerations that the legislature
mandates courts use in **94 determining distribution of
marital property. Those ten factors relate to the personal
and economic circumstances of the parties and the parties’
contributions in bringing about an increase or decrease in the
value of the marital assets. 23 P.S. § 401(d)(1)~(10). In other
words, under the statute the court first determines what is
marital property based upon the time of acquisition and then
determines the equitable distribution of that property taking
into account the factors in subsection 401(d).

Subsection 401(d) concerns the fair apportionment of marital
property between the parties following a divorce, not the
designation of assets as marital or nonmarital property. Once
the parties' property has been earmarked as either marital or
nonmarital property according to the time of its acquisition
and the subsection 401(e) exceptions, see 23 P.S. § 401(e)—(f),
then the court may, in conformity with subsection 401(d) of
the Code, equitably divide and distribute the parties' marital
property after due regard for all relevant factors among which
are those listed in subsection 401(d) such as the “contribution
or dissipation of each party in the acquisition, preservation,
depreciation or appreciation of the marital property, including
the contribution of a party as homemaker.” 23 P.S. § 401(d)
(7). In *595 Platek v. Platek, 309 Pa.Super. 16, 454 A.2d
1059 (1982), we noted that factors such as the parties’
efforts or contributions toward procurement, preservation or
enhancement of property are appropriately considered for
purposes of equitable division and distribution of marital
property under subsection 401(d) of the Code.

Given the Pennsylvania Divorce Code's focus on the time,
instead of the manner, of property acquisition, section 401
of the Code is properly construed to categorize as marital
property any accretion in the value of all of a spouse's
premarital property to the extent that the value of the property
on the date of the parties' marriage is exceeded by the value
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of the property at the time of the parties' separation or
divorce, whichever applies under subsection 401(e)(4) of the
Code. Accord, In re Marriage of Reeser, Colo.App., 635 P.2d
930 (1981) (Section 14-10-113(4), C.R.S. 1973). Construing
the Code in another fashion would produce the anomalous
result that any increase in the value of property acquired in
exchange for premarital property would constitute marital
property under 23 P.S. § 401(e)(1), but any increase in the
value of premarital property not exchanged for other property
would be excluded from marital property. Inasmuch as the
legislature is presumed not to have intended an absurd or
unreasonable result, we interpret the Code to accord identical
treatment to both types of property—that which has been
exchanged and that which has not—and hence to designate
as marital property any increase, during the parties' marriage,
in the value of all of a spouse's premarital property. See
subsection 1922(1) of the Statutory Construction Act of
1972, 1 Pa C.S. § 1922(1); Fireman's Fund Insurance Co.
v. Nationwide Mutual Insurance Co., 317 Pa.Super. 497, 464
A.2d 431 (1983).

This interpretation of the Code does not create an injustice for
the party who may have by dint of his physical labor or mental
acumen provided the necessary ingredients and conditions for
the increased value. In distributing the property, the court is
free to take these factors into account *596 and make a more
favorable distribution or even distribute all of the asset to that
individual. 23 P.S. § 401(d)}(7); Platek.

Such an interpretation of section 401 also comports with the
Code's directive to “[e]ffectuate economic justice between
parties who are divorced...” 23 P.S. § 102(a)(6). The
existence of a premarital asset may discourage or prevent
the parties' obtainment of a comparable marital asset and
lull the nonowning spouse into a false sense of security.
This is especially likely to occur where, as in the appeals
sub judice, a residence has been obtained by one spouse
prior to the parties' marriage **95 and has been occupied
by both spouses after the parties' marriage. Since it was
not acquired during the parties' marriage, the residence does
not qualify under section 401 as marital property. Yet, the
parties' use of the premarital home acts as a disincentive
to the parties' acquisition of equivalent marital property and
therefore affords the nonowning spouse little opportunity
to attain interest in marital property. Nonrecognition of the
increase, during the period of the parties' marriage, in the
value of the residence would unjustly deprive the nonowning
spouse of any economic benefit derived from the parties' use
of the premarital residence.

For the preceding reasons, the increase, during the parties’
marriage, in the value of either spouse's premarital assets is
marital property.

II.

Since the increase in the value of premarital assets is
marital property, it is necessary to ascertain what constitutes
an increase in the value of a spouse's premarital assets.
Specifically, we address the appellants' assertion that any
appreciation due to inflation should not be regarded as
an increase in value subject to equitable division and
distribution.

Neither the term “value” nor the expression “increase in
value” is explained by section 401 of the Divorce Code.
See, e.g., 23 P.S. § 401(e)(1) and 401(e)(3). Hence, the basic
*597 tenets of statutory interpretation must be employed.
Where a statute fails to define the language used therein,
common words and phrases are construed according to their
ordinary and approved usage (plain meaning), and technical
words and phrases are construed according to their peculiar
and appropriate meaning. Subsection 1903(a) of the Statutory
Construction Act of 1972, 1 Pa.C.S. § 1903(a); Fireman's
Fund Insurance Co.

Value denotes “the power of a commodity to command other
commodities in exchange for itself; this power is measured
by the proportional quantities in which a commodity
exchanges with all other commodities.... [P]rice is simply the
‘money name’ of the value of a commodity.” M. Spencer,
Contemporary Economics 627 (2d ed. 1974); Black's Law
Dictionary 1721 (rev. 4th ed. 1968). Stated alternatively,
the fair market (exchange) value of property is “the price a
purchaser, willing but not obliged to buy, would pay an owner,
willing but not obliged to sell.” Cheltenham Federal Savings
and Loan Association v. Pocono Sky Enterprises, Inc., 305
Pa.Super. 471,480, 451 A.2d 744, 748 (1982). Therefore, the
value of any property is a function of its relation to other
property, i.e., its fair market (exchange) value.

Inflation is not a factor that can be logically eliminated
from the determination of a property's fair market value.
Inflation represents the “rise in the general price level (or
... [or
equivalently] a reduction in the purchasing power of a unit

average level of prices) of all goods and services

of money,” Spencer, supra, at 149, and as such, comprises
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a component of the marketplace which necessarily affects
the fair market (exchange) value of property. Thus, there is
no reason to distinguish between increases in property value
due to inflation and increases in property value resulting
from other economic conditions in the marketplace. Such a
distinction contravenes the legislative intent expressed in the
Code and presents nearly insurmountable proof problems.

*598 The purpose of statutory construction is the
ascertainment and execution of legislative intention.
Subsection 1921(a) of the Statutory Construction Act of
1972, 1 Pa.C.S. § 1921(a). In the present case we must
determine what the legislature meant by the expression
“increase in value” which is not defined in the Code. “When
the words of the statute are not explicit, the intention of the
General Assembly may be ascertained by considering, among
other matters: ... (4) The object to be attained ... [and] (6)
The consequences of a particular interpretation.” Subsection
1921(c) of the Statutory Construction Act of 1972, **96

1 Pa.C.S. § 1921(c); Lehigh Valley Cooperative Farmers v.
Bureau of Employment Security, Department of Labor and
Industry, 498 Pa. 521, 447 A.2d 948 (1982); Busy Beaver
Building Centers, Inc. v. Tueche, 295 Pa.Super. 504, 442 A.2d
252 (1981).

The Code's clear mandate is the rendering of economic justice
for divorced parties. Subsection 102(a)(6) of the Code, 23
P.S. § 102(a)(6). Underlying this directive is the realization
that “marriage is, inter alia, an economic partnership whose
assets, upon dissolution of the marriage, may be equitably
divided and distributed between the parties...” Fiyna v.
Flynn, 341 Pa.Super. 76, 87, 491 A.2d 156, 162 (1985)
(Beck, J., concurring and dissenting). Where the parties'
economic partnership has existed in a marketplace influenced
by inflation, it is appropriate to have the property reflect
inflation's effect upon the partnership assets by including as
marital property any increase in the value of each spouse's
premarital assets due to inflation during the parties' marriage.
Accord, Gregg v. Gregg, 133 Mich.App. 23, 348 N.W.2d 295
(1984).

Classification of property as marital property does not
signify, however, that the parties must receive equal portions
of that property when the assets of the parties' dissolved
economic partnership are divided and distributed between the
parties. Platek; 23 P.S. § 401(d); accord, Gregg. Subsection
401(d) of the Code allows the court great flexibility in
adjusting property awards to reflect, *599 among other
considerations, the parties' respective sources of income,

opportunities for future asset accumulation, and contributions
to the acquisition, dissipation, preservation, appreciation, or

depreciation of the parties' marital property.6

Otherwise construing the Code to exclude inflation from
a calculation of increased property value would produce
anomalous results. If inflation were removed from the
computation of the appreciated value of a premarital asset,
consistency would demand that inflation also be eliminated
from the determination of the increased value of all other
marital property including that enumerated in subsections
401(e)(1) and 401(e)(3) of the Code which identify as
marital property the increase in value, during the parties'
marriage, of certain types of nonmarital property. But neither
subsections 401(e)(1) and 401(e)(3) nor any other provisions
of the Code contain restrictive language that defines increased
property value to exclude inflation. Because courts are not
empowered to inject into a statute qualifying language not
legislatively supplied, Worley v. Augustine, 310 Pa.Super.
178,456 A.2d 558 (1983), we should not superimpose on the
Code any language limiting an increase in property value to
appreciation from non-inflationary sources.

Additionally, massive and near impossible proof problems
would be generated by attempting to eliminate inflation from
a calculation of increased value. The number, complexity,
diversity, and interrelationship of economic factors in the
marketplace make it difficult, if not impossible, to distinguish
between property value increases due to inflation and those
due to other economic conditions.

The following hypotheticals will illustrate. Assume that prior
to the parties' marriage, a spouse bought stock on the New
York Stock Exchange and that the stock had a fair market
value of $100,000 at the time of the parties' marriage. *600

Assume further that during the parties' marriage, the spouse's
stock was traded several times for other stock and that at
the time of valuing the property for dissolution purposes, the
spouse's stock portfolio had a fair market value of $200,000.
Under these hypothesized circumstances, could inflation's
effect on the fair market value of **97 the stock be isolated
from other factors influencing the stock's value such as the
overall condition of the stock market, the psychology of
the individual and institutional investor in relation to the
company or companies, and the future earning prospects of
the company or companies whose stock was held?

Or assume that prior to the parties' marriage, a spouse bought
a house which had a fair market value of $100,000 at the time
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of the parties' marriage and a fair market value of $200,000
at the time of valuing the property for dissolution purposes.
Could inflation's influence on the home's fair market value
be segregated from the appreciation in the home's value due
to the building of a nearby school or the installation of a
municipal water system?

Trying to separate the effect of inflation from the effect
of other market factors would unduly complicate and delay
the court's assessment of the parties’ marital property. Since
“good sense and practical utility are always to be considered”
in interpreting a statute, Commonwealth v. Coleman, 289
Pa.Super. 221, 227, 433 A.2d 36, 39 (1981); Schaefer v.
Hilton, 473 Pa. 237, 373 A.2d 1350 (1977), we conclude
that the Code includes inflation as part of the appreciation in
property value subject to equitable division and distribution.

1I1.

Inasmuch as the courts of common pleas in Anthony and
Tompkins properly classified as marital property the increase,
during the parties' respective marriages, in the value of each
spouse's premarital assets and regarded inflation *601 as
an inseparable component of the fair market value of those

assets, we affirm the orders being appealed.7

Orders affirmed.

DEL SOLE, ROWLEY and BROSKY, JJ., join the majority
opinion by BECK, J.

CAVANAUGH and McEWEN, JJ., join concurring and
dissenting opinion by TAMILIA, J.

TAMILIA, Judge concurring and dissenting.

These appeals were combined for consideration before the
court en banc as they concern the single issue of whether an
increase in value, during marriage, of non-marital property
is marital property subject to equitable distribution under the
Divorce Code of 1980, 23 P.S. § 401(d), as qualified by
definitions of “marital property” contained in section 401(g),
(1), (3) and (f). Two panels of this Court, on appeals from
decisions of trial courts, reached the conclusion that such
increases were marital property, but the underlying theories
of computing the increase in value were in conflict and could

VESTLAYY

result in confusion among the bench and bar, hence this en
banc review.

While the majority has followed the rationale and research of
the minority for purposes of resolving the central issue of this
case, in finding that increase in value of property acquired
prior to divorce is to be considered marital property for
purposes of equitable distribution, its failure to explicitly state
that the effect of inflationary increase may be considered by
the court in making distribution and *602 refusal to remand
on Anthony for consideration of these findings compels this
Concurring and Dissenting Opinion.

*%08 A brief recital of the facts in each case subject to our
consideration will serve to focus our review of applicable law.

In Anthony v. Anthony, appellant/wife purchased a residence
prior to her marriage to appellee. The parties were married on
October 18, 1974, separated June of 1979, and divorced on
November 23, 1983. It was the first marriage for the husband
and the second for the wife. The residence remained titled
solely in the wife's name throughout the marriage. During
their marriage, appellee contributed $5,400 towards a joint
fund used for the improvement of the property and made
contributions of labor and materials to the property of $3,000.
(These amounts are fixed by the master and uncontested.)
The fair market value of the real estate at the inception
of the marriage was $43,500 and at the date of separation
in 1979, $65,000. The lower court, after exceptions to the
master's report were filed by both parties, chose not to accept
the master's recommendations, ignored the contributions by
appeliee and determined that the increase in value was the
difference in market value between the date of marriage
(1974) and the date of separation (1979). He divided the
$21,500 difference equally between the parties. Appellant/
wife appealed from this Order alleging any increase was non-
marital property or due entirely from inflation.

In Tompkins v. Tompkins, the parties were married on April
22, 1977 and separated in December, 1981. They were
divorced on November 29, 1982. It was the second marriage
for both appellant/husband and appellee/wife. Appellant had
previously acquired his first wife's interest in the real estate
of his prior marriage, taking the property in his sole name,
by refinancing and acquiring a $19,800 mortgage. Mortgage
payments of $184 per month were made from joint funds
of the present marriage as were other upkeep expenses.
Both appellant and appellee were employed and placed their
earnings in a common fund. The *603 appraised value of
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the real estate rose from $36,000 in 1977 to $42,000 at the
time of separation in 1981. The master and court established
the increased value to be $6,000. The master would not
recommend any portion of the increased value be distributed
to the wife as marital property. The court, however, sustained
wife's exception and apportioned one-half of the increase in
value, that is, $3,000 to each party.

I would find the factual situations in Anthony and Tompkins
to be sufficiently similar to establish a rule of law applicable
to both cases. These cases present a matter of first impression
in this Commonwealth for appellate review under the 1980
Divorce Code.

As with the exposition of the facts, a summary of the
applicable law will assist in a clear analysis of the law's
application to those facts.

Looking to the legislative intent, the Divorce Code, 23 P.S. §
102, provides:

§ 102. Legislative findings and intent

(a) The family is the basic unit in society and the protection
and preservation of the family is of paramount public
concern. Therefore, it is hereby declared to be the policy of
the Commonwealth of Pennsylvania to:

(6) Effectuate economic justice between parties who are
divorced or separated and grant or withhold alimony
according to the actual need and ability to pay of the parties
and insure a fair and just determination and settlement of
their property rights. (emphasis added)
The cases before us turn on what is marital property as it
relates to an increase in value of non-marital property as
provided by 23 P.S. § 401(e) and (f) of the Divorce Code.

Sections 401(e) and (f) provide:

(e) For purpose of this chapter only, “marital property”
means all property acquired by either party during the
marriage except:

*604 1) Property acquired in exchange for property
**Q99 except for the
increase in value during the marriage. (emphasis added)

acquired prior to the marriage

(3) Property acquired by gift, bequest, devise or descent
except for the increase in value during the marriage.
(emphasis added)

(f) All property, whether real or personal, acquired by
either party during the marriage is presumed to be marital
property regardless of whether title is held individually or
by the parties in some form of co-ownership such as joint
tenancy, tenancy in common or tenancy by the entirety.
The presumption of marital property is overcome by a
showing that the property was acquired by a method listed
in subsection (e).

Finally, after ascertainment of the applicable rule as to what
increase in value qualifies as marital property, we must apply
all factors relevant to equitable distribution as specified by
section 401(d) as follows:

(d) In a proceeding for divorce or annulment, the court
shall, upon request of either party, equitably divide,
distribute or assign the marital property between the parties
without regard to marital misconduct in such proportions
as the court deems just after considering all relevant factors
including:

(1) The length of the marriage.
(2) Any prior marriage of either party.

(3) The age, health, station, amount and sources of income,
vocational skills, employability, estate, liabilities and needs
of each of the parties.

(4) The contribution by one party to the education, training,
or increased earning power of the other party.

(5) The opportunity of each party for future acquisitions of
capital assets and income.

*605 (6) The sources of income of both parties, including
but not limited to medical, retirement, insurance or other
benefits.

(7) The contribution or dissipation of each party in the
acquisition, preservation, depreciation or appreciation of
the marital property, including the contribution of a party
as homemaker.

(8) The value of the property set apart to each party.
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(9) The standard of living of the parties established during
the marriage.

(10) The economic circumstances of each party at the time
the division of property is to become effective.
Our inquiry first must concern itself with what constitutes
marital property within the precepts of the Divorce Code.

We begin with the presumption, pursuant to 23 P.S. § 401(f),
that all property is marital property if acquired by the
parties during the marriage unless the presumption of marital
property is overcome by a showing that the property was
acquired by a method listed in subsection (e), supra. A literal
reading of this section means that property acquired by a
spouse prior to marriage is not marital property. However, it
contains an exception that despite sole ownership, if it can
be proven that the property, including any part of it, was a
result of an increase in value during the marriage (section
401(e)(1), (3)), that property, to the extent of its increased
value, is marital property. We reject any possible reading of
section 401(e)(1) which would limit an increase in value only
to property acquired in exchange for property owned prior to
the marriage as lacking rationality. It is inconceivable that the
legislature would intend that exchanged property be treated
differently from originally owned property as to increased
value when both are treated as equivalent, with regard to basic
value. In addition, our analysis shows that even in those states
with the most restrictive view of increased value, most accept
some form of allowance of increased value to prior owned

property.

*606 The legislature, pursuant to 23 P.S. § 102(a)(6), impels
us to “Effectuate economic justice between parties ... and
insure a fair and just determination and settlement **100
of their property rights.” See Bacchetia v. Baccheita, 498 Pa.
227,445 A.2d 1194 (1982). Section 401(d)(7) further requires
that we consider as a relevant factor in the distribution
of marital property, “The contribution or dissipation of
each party in the acquisition, preservation, depreciation
or appreciation of the marital property, including the
contribution of a party as homemaker. ” (emphasis added)
While these factors are specifically applicable in weighing
distribution, they are of equal importance in consideration of
acquisition as it relates to the increased value of property. If
these considerations were not spelled out in the distribution
section, they would nevertheless be a consideration in
determining “value” as we discuss below.

DISCUSSION

The primary source of interpretation of what constitutes
increased value is derived from community property regimes
of which there are eight in this country. Community property
codes begin with the premise that marriage is a partnership
and the partnership owns the respective talents and efforts
of each spouse; whatever is acquired by them is shared
equally as community property. Under community property
regimes, there are three kinds of property: 1) the separate
property of the husband, 2) the separate property of the
wife, and 3) community property. Family Property Working
Paper 8, Law Reform Commission of Canada, March 1975,
p. 19, quoted in Wadlington, Domestic Relations Cases and
Materials, Foundation Press Inc., 1984. Commingling occurs
when separate property by action or intent of the parties
becomes confused with community property. To determine
which property is separate and which is community, resort
has been had to theories such as “inception of title” and
“source of funds.” Under the inception of title theory, title at
the time of acquisition controls the character of the property
regardless of efforts *607 or contribution by the individuals

or the cornmunity.l The source of funds theory permits the
acquisition of a share or equitable lien in the separate property
of the other spouse to the extent of financial or work effort on
the part of the non-titled spouse.

These concepts have been adopted in varying degrees by
equitable distribution states in construing marital property.
*608 They are most extensively explored in Harper **101

v. Harper, 294 Md. 54, 448 A.2d 916 (1982).2 We must
*609 that community property codes
derived from Spanish and French law are not interchangeable
**102 with the less restrictive concepts of equitable
distribution. Community property division aims at “equal”
distribution whereas, equitable distribution looks to what is
fair and just under all *610 the circumstances. See Platek v.
Platek, 309 Pa.Super. 16, 454 A.2d 1059 (1982). “In enacting
the equitable distribution provision of the Divorce Code, the
Legislature sought to accomplish far different objectives than

caution, however,

were sought in enacting the Community Property Law....”
Bacchetta, supra 498 Pa. at 232,445 A.2d at 1197.

A third theory, “transmutation of property”, holds that
where property is commingled by title, financial or work
contribution, the presumption of an intent to convert the
entire property to “marital property” is created. Only without
commingling will separate property retain its identity as such.
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In re Marriage of Smith, 86 111.2d 518, 56 Ill.Dec. 693, 427
N.E.2d 1239 (1981).

For reasons discussed below, we cannot adopt any of these
theories in their entirety. The variation and nuances in
the statutes of the various states on equitable distribution
and marital property, and the different interpretations of
“increased value” and “acquire” as it relates to marital
property, dictate we establish our concepts on the basis of
our intepretation of Pennsylvania law rather than adopting the
interpretation of the courts of one or the other of our sister
states. We believe the position taken in Colorado, which holds
that any increase in value is marital property, is applicable in
Pennsylvania since that is the clear and unqualified statement
of the law. In re the Marriage of Campbell, 43 Colo.App. 72,
599 P.2d 275 (1979); In re Marriage Reeser, Colo.Ct.App.,
635 P.2d 930 (1981).

The Colorado statute, virtually identical in meaning to that
adopted in Pennsylvania, reads as follows:

(2) For purposes of this article only, “marital property”
means all property acquired by either spouse subsequent to
the marriage except:

(2) Property acquired by gift, bequest, devise, or descent;

(b) Property acquired in exchange for property acquired
prior to the marriage or in exchange for property acquired
by gift, bequest, devise, or descent;

*611 (c) Property acquired by a spouse after a decree of
legal separation; and

(d) Property excluded by valid agreement of the parties.

(3) All property acquired by either spouse subsequent to
the marriage and prior to a decree of legal separation is
presumed to be marital property, regardless of whether title
is held individually or by the spouses in some form of
coownership such as joint tenancy, tenancy in common,
tenancy by the entirety, and community property. The
presumption of marital property is overcome by a showing
that the property was acquired by a method listed in
subsection (2) of this section.

(4) An asset of a spouse acquired prior to the marriage or in
accordance with subsection (2)(a) or (2)(b) of this section
shall be considered as marital property, for purposes
of this article only, to the extent that its present value
exceeds its value at the time of the marriage or at the time

of acquisition if acquired after the marriage. (emphasis
added)
C.R.S. 1973, 14-10-113(2), (3), (4).

If we adopt the source of funds theory, we will have to
establish two classes of property which “increase in value”™—
that which increases by virtue of the efforts of the parties and
is counted for distribution, and that which increases by virtue
of economic and other factors independent of **103 spousal
effort or contribution and is not considered marital property.

For example, if property, consisting of realty and bonds,
possessed prior to the marriage or given by gift, bequest,
devise or descent, increases in value and that increase can be
attributed to spousal effort in paying off the bond or mortgage
or improving the realty, it is considered “increased value”.
An increase in value of the realty or bond due to market
conditions would not. We can find no language in the Divorce
Code which supports this conclusion, and a plain reading of
the language allows for no exceptions. To do otherwise would
simply be to apply the *612 law of partition and equitable
lien to the concept of equitable distribution, ignoring the new
and far more expansive concept of marital property intended
by the legislature.

To exclude property which increased in value, aside from the
efforts and contributions of the parties, would be to engraft
a qualification to increase in value which is not contained
in the code. That exception would read “except for increase
in value, which is only that value attributable to the efforts
of the parties during marriage. " The legislature presumed
that the marriage is a unity (23 P.S. § 102) and all benefits
accruing to the unity are to be shared equitably. See King v.
King, 332 Pa.Super. 526, 481 A.2d 913 (1984). Therefore,
any increase in value, whatever the source, of solely titled
property, is credited to the unity. The code recognizes no
exceptions and if the parties do not intend the fullness of
that unity to be operative, they have the power to alter the
presumption by agreement pursuant to section 401(e)(2),
(Property excluded by valid agreement of the parties entered
into before, during or after the marriage.), which serves to
exclude such consideration. Rosenberg v. Rosenberg, 322
Pa.Super. 293, 469 A.2d 626 (1983).

We conclude that an increase in value of previously acquired
property becomes marital property for the purposes of
equitable distribution. We reject the “inception of title”,
“source of funds” and “transmutation” theories held in other
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states. See Annot. 24 ALR4th 453, Divorce and Separation §
3[b].

The next question to be resolved is what is meant by increased
value. Value may be said to increase in three fashions:
1) through the efforts of the parties or third parties, 2)
through intrinsic worth as a function of time, scarcity or

social/economic/technological conditions, or 3) inflation.’
See Annot. 34 ALR4th 63, Proper Date for *613 Valuation
of Property Being Distributed Pursuant to Divorce.

The first two factors are considered to be an actual increase
in value whereas inflation is an exponential component of the
original value and not an actual increase in value. According
to Webster's Ninth New Collegiate Dictionary, (9th ed. 1983)
inflation is “an increase in the volume of money and credit
relative to available goods resulting in a substantial and
continuing rise in the general price level.” In plain language,
any increase in price resulting from inflation is attributable to
the dilution of the worth of the money supply and not to the
enhancement of the worth of the property in question. There
is, therefore, no actual increase in value. In an inverse fashion,
should the price of the property remain the same during the
period of valuation, to the extent there was an inflationary

increase, the actual value of the property is diminished.*
However, the market value of the property, which is the
highest price a willing buyer would pay and a willing seller
accept, both being fully informed, and the property being
exposed for a reasonable period of time, has within it any
inflationary increase as well as intrinsic increase in value from
the date of premarital **104 acquisition. The market value
may be different than the market price, which is the price for
which a property can actually be sold for at a given time. It is
this value with which we must ultimately be concerned at the
time of equitable distribution.

Putting aside for the moment the inflationary aspect of
increased value, we turn to consideration of the legislative
intent and application of the concept of increased value to
marital property and equitable distribution.

In one respect the legislature has simplified our consideration
of this issue by carving out a special view of property for
equitable distribution purposes.

*614 23 P.S. § 401. Decree of court

(e) For purposes of this chapter only, “marital property”
means all property acquired by either party during the
marriage except: ...

(0 All property, whether real or personal, acquired by
either party during the marriage is presumed to be marital
property regardless of whether title is held individually or
by the parties in some form of co-ownership such as joint
tenancy, tenancy in common or tenancy by the entirety.
The presumption of marital property is overcome by a
showing that the property was acquired by a method listed
in subsection (e). (emphasis added)

Thus we are not bound by the law as it applies in partition
or distribution when section 401 is not applicable. Nor are
we unduly restrained by title or its inception before or
after marriage, until the presumption of marital property is
overcome by the party alleging the property to be non-marital

property. >

To summarize, pursuant to 23 P.S. § 401(e), property acquired
during marriage is that property acquired by the parties, in
either or both names, and any acquired by value attributable
to the efforts of the parties either to increase the equity
in the property or to maintain the value of the property to
avoid deterioration or dissipation, however titled or whenever

acquired. (Concept of limited transmutation)6 Thus any
part of the value of property, which can be attributed to
contribution or effort by the parties, is property acquired
during the marriage.

*615 The second level of consideration is an increase in
value of property owned at the time of marriage by one of
the spouses or acquired after the marriage by gift, devise or
in exchange for separate property, aside from efforts of the
parties after marriage. Any increase in value resulting from
the considerations immediately above, or due to fluctuations
in market or economic conditions, which enhances the market
value of the property, whether or not any effort by the parties
was involved, is an increase in value which subjects the
property to consideration as marital property. This conforms
to the Colorado view:

In the following divorce, separation, or dissolution of
marriage cases, the courts rejected the notion that as a
general rule the appreciation in value of separate property
during a marriage constitutes separate or nonmarital
property in the **105 absence of a contribution to the
enhancement by either spouse.
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In Re Marriage of Wildin 39 Colo App 189, 563 P.2d 384
(1977), a dissolution of marriage action, the court pointed
out that increases in the value of separate property were
expressly made marital property by statute, and that as
marital property, such increases were subject to division
under the conditions set forth in the statute. The court
pointed out, however, that the fact that such increases are
marital property does not mandate that such property be
divided equally, nor does it necessarily preclude the award
of substantially all of such property to only one spouse.

Similarly, in Re Marriage of Campbell (1979, Colo App)
43 Colo App 72, 599 P2d 275, a divorce action in which
the court upheld the trial court's declaration that equity
accumulated during the marriage on the marital residence,
which had been the husband's separate property, was
marital property, the court said that the mandate of the
statute that separate property remains separate was subject
to the exception that any increase in value during marriage
is marital property.

*616 And Re Marriage of Reeser (1981, Colo App) 635
P2d 930, is to the same effect.
24 ALR4th 453, 460 § 3[b].

And construing a state statute to the effect that the amount
of marital property interest in an asset is determined by “the
extent that its present value exceeds its value at the time of
the marriage or at the time of acquisition if acquired after
the marriage,” (1981, Colo App) 635 P2d 930, held that
the husband in a divorce action was entitled to an equitable
share in the total amount of appreciation in the value of
the former marital residence that accrued during the period
of reconciliation after the wife became sole owner of the
home.
24 ALR4th 453, 465 § 4[b].

The view adopted in Harper, supra, limiting any increase to
that of spousal contribution, came from the holding by the
court in Maine, Tibbetts v. Tibbetts, supra, which, however,
has a specific exclusion as to increase in property acquired
prior to marriage. Also see 13 Del.C. § 1513(b)(3), which
provides “ ‘marital property’ means all property acquired by
either party subsequent to the marriage except ... the increase
in value of property acquired prior to the marriage;” and
Frank G.W. v. Carole M.W., 457 A.2d 715 (1983).

Those states which adopted the source of the funds
theory or the inception of title theory follow precepts of

community property law which separate the acquisition of
property into “lucrative” (as a result of market conditions)
and “onerous” (as a result of efforts and contribution of
parties) means. Krauskopf, Marital Property at Marriage
Dissolution, 43 Mo.L.Rev. 157, 178-79 (1978).

Tllinois, because of its special exception above, would exempt
property acquired by “lucrative means” and allow a total
transmutation if there is any commingling by transfer or
marital contribution.

The treatment of inflation as an increase in value receives
varying and unequal treatment throughout this country.
In *617 most jurisdictions, inflationary increase is not
considered increased value. Since we are departing from
the underlying theories and concepts upon which those
jurisdictions arrive at increased value, we also reject
discounting the effect of inflation on value as it applies to
matrimonial property. The reason for this is twofold. First,
those jurisdictions eschewing inflation from consideration
of increased value look only to contribution or work
product of the parties as a maesure of increased value,
and invariably reject increase through market conditions
or economic influences far outside the control of either
spouse, which would include inflation. Eight states statutorily
classify increase in the value of separate property as separate
property, making no distinction as to how the increased value

*¥106 was achieved.’ Colorado, as noted above, makes
no distinction and, it alone, of all the states, has statutory
provisions similar to Pennsylvania. We, therefore, find no
policy consideration or precedent from other jurisdictions
which impels us to reject consideration of inflationary
increases from computation of increased value of prior owned
property. The second consideration is that a close reading of
the statute and the legislative background to those sections of
the Divorce Code which are under review here, provides no
basis for us to impose any limitations as to the factors which
go to the increase in market value of matrimonial property.

I have conducted a thorough review of the development of
the law in this country as it relates to this issue. Much of
that development focused on community property law and
it is necessary that we conduct such a review to clearly
distinguish its application from ours. The lower court, in
Anthony, relied entirely on Birkel v. Birkel, 131 Pgh.Leg.J.
102 (1983), 24 Pa. D & C3d 499 (1982). That case, which
specifically derived its authority from community property
law, favorably cited the cases we analyzed above, to the effect
that marital contribution to separate property would *618
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be the measure of increased value (a more restrictive view
than we hold here). Numerous of the cases analyzed were
cited in the briefs of appellant/appellee for authority and it
is essential that we do not permit theories espoused in those
cases to be confused with our legislation. Not to discuss the
distinctions would be to leave our findings in a vacuum and
to invite confusion and disputation.

APPLICATION

To convert the application of the legislative intent to a
straightforward procedure to determine what is marital
property when that consideration must include any increase
in value, the following process would apply:

1.) All property acquired during the marriage is presumed
to be marital property at the outset. (23 P.S. § 401(e))

2.) The title to such property is irrelevant to this
presumption. (23 P.S. § 401(f))

3.) The presumption is rebutted by showing that the
property was acquired as follows (23 P.S. § 401(f)):

a.) Property acquired before the marriage or in exchange
for such prior acquired property. (23 P.S. § 401(e)(1))

b.) By gift, bequest, devise or descent. (23 P.S. § 401(e)(3))

4)) When the burden is met by the party required to
establish the exceptions above, the burden then shifts to
the first party to establish any increase in value during
the marriage to the excepted property (§ 401(e)(1), (3)) by
proving:

a.) The value at time of marriage and the value at
the relevant point between the time of separation and
divorce, considering the effort or contributions to value
enhancement or retention, and/or

b.) increase in value by virtue of time, economic conditions
or the market.

Once marital property, as related to increased value,
is ascertained, all of the relevant factors for equitable
distribution, *619 considered in section 401(d), apply in an

independent determination as to the division of the property.8

At this point in determining distribution, it is within the
discretion of the trial judge to give whatever weight, if any,

he desires to increased value, including inflationary increase
as one of the multiple factors to **107 be considered under
section 401(d). In particular we note the broad discretion
given the trial judge in this regard by section 401(d)
(7), “The contribution or dissipation of each party in the
acquisition, preservation, depreciation or appreciation of the
marital property, including the contribution of a party as
homemaker.” (emphasis added)

We note that there is no simple formula by which to divide
marital property. The method of distribution derives from
the facts of the individual case. The list of factors of 401(d)
serves as a guideline for consideration, although the list is
neither exhaustive nor specific as to the weight to be given
the various factors. Thus, the court has flexibility of method
and concomitantly assumes responsibility in rendering its
decisions. The concept of equitable distribution is not an
equal division of marital property.

Semasek v. Semasek, 331 Pa.Super. 1, 479 A.2d 1047, 1052

(1984). With these precepts in mind, we can apply them to the

cases before us.

In Anthony v. Anthony, the facts establish the fair market value
of the property at the time of marriage was $43,500 and at
the date of separation in 1979 was $65,000. The master found
and appellant alleged gifts of $5,400 for improvements and
$3,000 for work and materials toward the real estate. The
court, in disregarding the master's *620 report, took the
stated increase of $21,500 and divided it equally between the
parties. Observing the abuse of discretion standard enunciated
in Ruth v. Ruth, 316 Pa.Super. 282, 462 A.2d 1351 (1983), I
believe this was error.

Applying the procedure outlined above, we first consider
the relevance of the presumption of marital property to any
property acquired during marriage. Although the residence
was titled in the wife's name, and clearly falls within the
exception of 23 PS. § 401(e)(1), any increase in value
attributable to either party becomes property acquired during
the marriage subject to marital distribution. The husband's
contribution of $8,400 becomes marital property subject to
consideration for equitable distribution under the guidelines
of 23 P.S. § 401(d). Even accepting the $21,500 figure (which
is questioned below) there remains $13,100 of the increased
appraisal which must be evaluated as to enhancement by
virtue of appellee's contribution, increase in actual value and/
or as affected by inflation. The only portion of the increase in
appraisal of which there is sufficient evidence to consider for
equitable distribution is the $8,400. Even this is not clearly
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subject to equal distribution, but must be considered with
other factors particularly including 23 P.S. § 401(d)(7):

(7) The contribution or dissipation of each party in the
acquisition, preservation, depreciation or appreciation of
the marital property, including the contribution of a party
as homemaker.

The $5,400 was placed into a joint account, from which
substantial improvements to the property were made such
as, central air conditioning, roofing, landscaping, papering,
painting, lighting, storm doors and windows. In addition,
the master estimated the value of appellee's labor at $3,000
in completing the home improvement projects. At the same
time, appellant's savings, employment income and support
payments for her children were going into the account
as was the income from appellee. The increased value
could well have been attributable to a greater degree to
the financial and work contribution **108 by appellee,
although no *621 evidence was produced to establish this.
Also, other maintenance and improvement items continued
throughout the length of the marriage to separation and must
be evaluated. Appellee continued financial contributions on
an “as needed basis” after separation. Additionally, there
was neither consideration of encumbrances which might have
existed at the time of marriage or at the time of distribution,
nor was there consideration of the benefits to appellant in
remaining in the residence without accounting for rental
value. Finally, the total intrinsic increase in value, and that
attributable to inflation, should be ascertained. It is apparent
that an equal apportionment, as decreed by the trial judge,
is no more equitable than a percentage based on financial
contribution, work and labor as recommended by the master.
Given the above factors, it should be possible to ascertain
the increase in value from the date of marriage to the date
established for distribution. I repeat that the significance of
the individual contribution becomes relevant in ascertaining
whether or not there was an increase in value and in
determining the effect of any inflationary increase, as these
factors have application to the proper division of the property
and are relevant when a determination of the distribution is
made under section 401(d). There are insufficient findings to
determine either aspect of this case. My formula reduces itself
to five factors: 1) market or other value at time of marriage;
2) market or other value at ascertained distribution date (see
footnote 7, supra ); 3) the increase attributable to effort
and contributions of either party; 4) increase attributable to
intrinsic value; and 5) inflationary effect.

In concluding its analysis and application to the cases sub
judice, the majority would affirm the courts below in both
cases. [ would agree that affirmance would be appropriate in
Tompkins as the parties had stipulated to the increased value
in the lower court, so there is no need to apply our rationale
to a determination of what the increased value would be.
Anthony, however, is a different matter. Affirmance would be
an injustice and the equivalent on our part to constructing
a superhighway to lead the parties to a *622 dead end;
we would have failed to fulfill the basic function of this
appeal. The lower court in this case completed only one-
half of the evaluation and consideration necessary to a just
and fair distribution of marital property. It failed to ascertain
the appropriate time for fixing value and, thereafter, failed
to fairly and equitably determine how the increased value
should have been distributed. Our law does not require equal
distribution as do community property regimes, but equitable
distribution in conjunction with the mandate of the Divorce
Code. Semasek, supra.

The trial court considered the following factors:

1.) Fair market value of the property at the time of marriage
which was set at $43,500.

2.) Fair market value at time of separation, set at $65,000.

The difference between these two valuations was $21,500,
which the court divided equally, without evaluation. This
manner of distribution is unacceptable and does not conform
to the procedure enunciated in Sergi v. Sergi, 351 Pa.Super.
588, 506 A.2d 928 (1986); Winters v. Winters, 355 Pa.Super.
64,512 A.2d 1211 (1986).

It did not consider those factors, which are of equal
importance:

1.) Fair market value at the time of distribution hearing
($72,000), the point between value at separation and
divorce which would appear to be most equitable. Sergi,
supra; Winters, supra.

2.) The valuation at two points of attempted reconciliation:
July 1980 ($68,000), December 1980 ($69,000), and
whether the reconciliation efforts, lasting for one and one-
half years after separation, **109 had some bearing on
setting value at distribution.

3.) The contribution or dissipation to the increase in value
by the respective parties, and in particular, the continuing
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effect after separation of monetary and in-kind work of the
husband toward that increase in value.

4.) Whether or not inflation was a factor and if so, whether
it is a relevant consideration.

*623 The majority would find that once the lower court
determined that increased value was, under the Code, marital
property, even if its legal basis was the erroneous reliance on
Birkel, supra, (increased value to be measured by contribution
during the period of marriage), its inquiry and our inquiry
would end. The entire focus of this appeal on the part of the
parties was the distribution of the assets. Sergi, cited above, is
exactly identical to Anthony on this issue. In Sergi, the issue
involved the increased value of a home valued at $36,000 on
acquisition, $50,000 at the date of separation and $63,000 at
the date of the hearing on equitable distribution. In affirming
the lower court on its finding that the value of marital property
was $27,765, the increase between purchase price and value
at distribution hearing, it ruled out the date of separation as
the appropriate time for fixing value of property. The Sergi
court relied on the Divorce Code which provides:

(6) Effectuate economic justice between parties who are
divorced or separated and grant or withhold alimony
according to the actual need and ability to pay of the parties
and insure a fair and just determination and settlement of
their property rights. (emphasis added)
23 PS. § 102(a)(6). Accord Winters, supra, where we
applied the same reasoning to increased value of prior owned
securities.

The lower court relied entirely on the master's report except
that it rejected Rudd v. Rudd, 65 Erie 58, 25 Pa. D. & C.3d
699 (1982), which excluded increase in value, and instead,
followed Birkel, supra, which allowed increased value to the
extent that value was increased as a result of marital effort.
The lower court also established valuation at the time of
separation and did not explain or justify its reason for doing
s0.

The master acknowledged the efforts of the parties at
reconciliation, including actual attempts at cohabitation. The
report stated the following:

Following the July 1980 joint occupancy of the marital
home for defendant's rehabilitation of his knee ... the
parties continued to see each other and to attempt to *624
reconcile their marriage. They consulted a psychologist
and agreed to make another try at the marriage during the

198081 Christmas and New Year's holidays. Between July
1980 and the end of that year, the husband ‘came by all
the time’ (N.T. p. 44) although not remaining overnight.
Several attempts were made to live together after July of
1980, but each failed. The last intimate moment was on
New Year's Eve of 1980-81 (N.T. p. 71).

Page 5, Master's report.

Despite this clear finding of efforts of reconciliation and
maintaining contact from June 1979 to December 1980,
for distribution purposes the master fixed the value of the
property as of June 1979. His reason for doing so is unclear
even though he stated the date of separation was critical to
the determination of value. It appears that the master has
inadvertantly incorporated the exception of 23 P.S. § 401(e)
(4) (from marital property):

(4) Property acquired after separation until the date of
divorce, provided however, if the parties separate and
reconcile, all property acquired subsequent to the final
separation until their divorce.
He has treated increased value beyond the date of separation
as a distinct acquisition instead of part of a continuum
in changing value of property already determined to be
subject to equitable distribution. The property became marital
property as to its increased value from the time of marriage
**110 and did not cease to be such at the time of separation.
See Sergi and Winters, supra.

Through a convoluted and untenable formula, the master
determined that the ratio of the husband's gift toward
maintenance of the property was 19.3 per cent ($8,400/
$43,500) of the value at marriage, the increase in value until
separation was $22,000 (error, as it was actually $21,500),
which entitled defendant/husband to $4,246 (19.3% x 22,000)
as his pro rata share of increased value. The trial judge
rejected this and, without explanation of his reason for
selecting the time to set value as of the date of separation, and
without explaining his reason for making distribution, *625
took the value at date of separation ($21,500) and divided it
equally.

Thus the basis of this distribution is unsupported in
law. The master erroneously relied on Rudd, supra, in
determining increased value was not subject to distribution,
but compromised by permitting the “gift” of refurbishment
funds and in-kind contribution to inure to the wife's benefit,
compensating the husband by allowing a percentage of the
increase in value to the degree the husband contributed to the
value of the property. If the master were consistent, he would
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have permitted this contribution to continue to inure to the
benefit of the defendant/husband to the date of distribution
as a charge on the principle upon which increased value
accrued, but instead, he held it applied only to the date of
separation. The husband, through his contribution, had also
assisted in paying the mortgage and taxes, which the master
considered rent and not a contribution to the value of the
property. Master's report, p. 15.

The trial judge rejected the master's rationale, adopted Birkel,
supra, and as stated above, took the increase in value to the
date of separation and divided this amount equally. Thus we
can find no supportable basis for the master's decision, and in
modifying the master's finding, the trial court, partly on the
basis of lower court case law, Birkel, supra, which we reject,
and partly on the findings of the master, which were improper,
made distribution. The trial court, while rejecting the master's
reasoning on the application of increased value, adopted the
separation date of June 1979 for fixing the value. In doing so,
without any discussion as to why this was the appropriate date
or why an equal division was fair, he failed to comply with
the requirement of the Divorce Code that:

{i]n an order made under this chapter for the distribution of
property the court shall set forth the reason or reasons for
the distribution order.

23 PS. § 404.

The inquiry must continue to a final determination and
consider all of the increase in value to the time of the
*626 distribution hearing. Specifically, the court below must
determine the appropriate date for fixing value, Sergi, supra,
the effect of individual contribution or dissipation to increased
value and the weight, if any, of inflation on distribution.

In a recent Supreme Court decision, Duff'v. Duff, 510 Pa. 251,
507 A.2d 371 (1986), in reversing the Superior Court and
holding that an additional tax assessment on a tax liability
should be considered a joint liability of the marital estate,
the Court, in a footnote and speaking through McDermott, J.,
stated:

We remand this case in order to allow the trial court to
re-evaluate the equitable distribution of the Rorer stock,
taking into consideration the joint liability of the tax
assessment, penalties and interest, and the circumstances
surrounding the accrual of such assessment, penalties and
interest. We make no recommendation as to how this
division should be made.
Id at , 507 A.2d at 373.

WESTLAW

This should be taken as a strong signal to this Court and the
trial courts that we cannot pass over lightly the evaluation
of respective interests in marital property. While the trial
court set the time of separation as June 1979, this couple
was in contact, appellant had been back to the home on
two occasions (September 1980, T.T. **111 8/10/82 p. 7
and December 1980, T.T. 8/10/82 pp. 9, 23) during a period
when counselling was involved and reconciliation was a
consideration. Following Sergi and Winters, it is submitted
that the date of separation, particularly that fixed by the
trial judge, under these circumstances, is not the appropriate
date for establishing value. Only if the facts were conclusive
would the date of separation apply as opposed to the date of
distribution hearing. That is not evident here.

Appellee, throughout, had requested consideration of
alternate dates for establishing value to be considered,
and such alternate dates were provided by the jointly
approved Real Estate Appraiser (October 18, 1974—
value at marriage—$43,500; separation date—June 1979
—$65,000; attempted *627 reconciliation—July 1980
—$68,000; attempted reconciliation—December 1980—
$69,000; distribution hearing date—August 1982—$72,000).
See Exceptions of Defendant to the Report of the Master,
supplemental record M1-3. Also see Defendant's Memo in
Support of Equitable Distribution, pp. 56, Record Exhibit
K. While appellant/wife argues no increased value is subject
to equitable distribution, it must be determined, by the trial
court, what is the appropriate increase in value, as determined
by the point in time for setting value, and how the various
factors required to be considered by the Divorce Code are
to be applied in effecting a fair distribution. I would remand

Anthony for that purpose.9

In Tompkins, the analysis applied to Anthony would be equally
pertinent except for the fact that by agreement of the parties,
$6,000 was the amount determined to be the increase in value
of the prior owned property. In light of this finding, there is
no issue as to increased value to be considered by this Court.
Since the parties do not contest the distribution, but only
whether or not increased value is marital property, there is no
apparent abuse of discretion by the trial court in distributing
that property, and I would affirm the decree of the court below.

As to Anthony v. Anthony, 3430 Philadelphia 1983, I would
vacate that portion of the Decree pertaining to the equitable
distribution of the increased value of the real estate and
remand for further hearings to establish the *628 value and
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its distribution in conformance with this Opinion. I would
affirm the Decree in all other respects. CAVANAUGH and McEWEN, JI., join in this concurring and

dissenting opinion.

As to Tompkins v. Tompkins, 226 Harrisburg 1984, I would
affirm the Decree of the lower court. All Citations

355 Pa.Super. 589, 514 A.2d 91, 55 USLW 2152

Footnotes

*

**

Spaeth, P.J., did not participate in the decision of these appeals because his term on the Superior Court expired before
the Court rendered its decision.

Wieand, J., recused himself after argument and did not participate in the decision of these appeals.
Act of April 2, 1980, P.L. 63, 23 P.S. § 401.

Although in this instance the court equally divided between the parties the increase in value which was marital property,
“gquitable division often will not be even; the essence of the concept of an equitable division is that ‘after considering all
relevant factors,” the court may ‘deem| ] just’ a division that awards one of the parties more than half, perhaps the lion’s
share, of the property.” Platek v. Platek, 309 Pa.Super. 16, 24, 454 A.2d 1059, 1063 (1982); see 23 P.S. § 401(d).

See footnote two, supra.
Subsection 401(e) of the Divorce Code states:

(e) For purposes of this chapter only, “marital property” means all property acquired by either party during the marriage
except:

(1) Property acquired in exchange for property acquired prior to the marriage except for the increase in value during
the marriage.

(2) Property excluded by valid agreement of the parties entered into before, during or after the marriage.
(3) Property acquired by gift, bequest, devise or descent except for the increase in value during the marriage.

{4) Property acquired after separation until the date of divorce, provided however, if the parties separate and reconcile,
all property acquired subsequent to the final separation until their divorce.

(5) Property which a party has sold, granted, conveyed or otherwise disposed of in good faith and for value prior to
the time proceedings for the divorce are commenced.

(6) Veterans' benefits exempt from attachment, levy or seizure pursuant to the act of September 2, 1958, Public Law
85-857, 72 Statute 1229, as amended, except for those benefits received by a veteran where such a veteran has
waived a portion of his military retirement pay in order to receive Veteran's Compensation.

(7) Property to the extent to which such property has been mortgaged or otherwise encumbered in good faith for value,
prior to the time proceedings for the divorce are commenced.

(Footnote deleted.)

Of course, where property is encumbered and is therefore not owned outright by either spouse, only the equity in the
encumbered property possessed by one spouse or by both spouses should be evaluated for purposes of ascertaining the
parties' marital property. If equity in the property is acquired during the marriage, such acquired equity is marital property.
Accord, Gregg v. Gregg, 133 Mich.App. 23, 348 N.W.2d 295 (1984); In re Marriage of Campbell, 43 Colo.App. 72, 599
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P.2d 275 (1979). We note that in the present appeals, no issue has been raised concerning the common pleas courts’
treatment of property encumbrances.

6 Subsection 401(e)(2) of the Code, 23 P.S. § 401(e)(2), also affords the parties flexibility by permitting the exclusion from
marital property of any property covered by a valid agreement entered into by the parties before, during or after their
marriage.

7 In their respective appellate briefs, neither appellant Debra Anthony nor appellee David Anthony raises an issue
concerning the time at which property valuation should be made. Therefore contrary to the contentions made in the
concurring and dissenting opinion, the question when property valuation should occur has been waived on appeal.
Pa.R.A.P. 2101, 2111, 2112, 21186, 2118, 2119; Commonwealith v. Lobiondo, 501 Pa. 599, 462 A.2d 662 (1983); In re
Estate of Smith, 492 Pa. 178, 423 A.2d 331 (1980), reargument denied, January 8, 1981; Swidzinski v. Schultz, 342
Pa.Super. 422, 493 A.2d 93 (1985); Rago v. Nace, 313 Pa.Super. 575, 460 A.2d 337 (1983); Commonwealth v. Sanford,
299 Pa.Super. 64, 445 A.2d 149 (1982).

1 Fisher v. Fisher, 86 Idaho 131, 383 P.2d 840 (1963).
The status of property as separate or community property is fixed as of the time

when it is acquired ... property to which one spouse has acquired an equitable right before marriage is separate
property, though such right is not perfected until after marriage.

Id. at 135-36, 383 P.2d at 842.

... though it (contribution of community) funds would impress the property with a community lien ... subject, however,
to the right of (other spouse) to reimbursement for one-half of the community funds applied toward payment thereof.

Id. at 136, 383 P.2d at 843.
Bowman v. Bowman, 639 P.2d 1257 {Okla.Ct.App.1981).

The increase in value of separate property is not even an issue ... (in a divorce case since) [i]n all cases the value
increase is only pertinent when attributed to expenditure of either jointly acquired funds or separate funds of party

claiming the right to property division of the asset. In no event should the increase in value (of separate property)

attributed to inflation be divided by the court as “jointly acquired property” .

Likewise, any ordinary increase in value, including usual and ordinary contributions, (to a retirement fund) are not ...
subject to property division.

% The exception would be where there is joint ownership; and, then the property could be subject to division only to the
extent of inflationary increase attributable to the separately owned fractional share. (citation omitted)

Id. at 1261.
Brown v, Brown, 58 Ariz. 333, 119 P.2d 938 (1941).

As a general rule, when the separate funds of the other spouse or the community funds are expended in improvements
on the separate property of one of the spouses, the title to the improvements follows the land, in the absence of any
specific agreement to the contrary....

There is an equitable lien modification to include an increase in value attributable to the work effort of the community.
Potthoff v. Pofthoff, 128 Ariz. 557, 627 P.2d 708 (Ct.App.1981).

2 Hoffman v. Hoffman, 676 S.\W.2d 817 (Mo.banc 1984), adopts the source of funds rule that property is “acquired” by
determining the source of the funds financing the purchase and the property is considered to be acquired as it is paid
for. Section 452.330, RSMo Cum.Supp.1983 provides:
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2. For purposes of sections 452.300 to 452.415 only, “marital property” means all property acquired by either spouse
subsequent to the marriage except:

(1) Property acquired by gift, bequest, devise or descent;

(2) Property acquired in exchange for property acquired prior to the marriage or in exchange for property acquired by
gift, bequest, devise or descent;

(5) The increase in value of property acquired prior to the marriage.

Thus, Missouri excludes any increase except where an equitable lien would apply. In doing so, it repudiates Cain v. Cain,
536 S.W.2d 866 (Mo.App.1976), which held title was determined at inception and an equitable lien did not accrue from
mortgage payments made from marital funds. Missouri followed Maine; see Tibbetts v. Tibbetts, 406 A.2d 70 (Me.1979);
Hall v. Hall, 462 A.2d 1179 (Me.1983).

Where separate property was enhanced during marriage by marital funds for improvements it was neither entirely marital
nor entirely non-marital. ME.REV.STAT.ANN. tit. 19, § 722—A provides in pertinent part:

2. Definition. For purposes of this section only, “marital property” (means all property) acquired by either spouse
subsequent to the marriage except:

A. Property acquired by gift, bequest, devise or descent;

B. Property acquired in exchange for property acquired prior to the marriage or in exchange for property acquired by
gift, bequest, devise or descent;

E. The increase in value of property acquired prior to the marriage. (emphasis added)

Derived from Maine is the adoption of the source of funds theory —creating an equitable lien to the extent of contribution
during marriage—in Harper v. Harper, supra, also Grant v. Zich, 300 Md. 256, 477 A.2d 1163 (1984). However, Maryland,
like Maine, has no provision for increased value of separately owned property under the Maryland Code (1974, 1984 Repl.
Vol.; Repealed, 1984, Ann. Code of Md. F.L. § 8-201—(e)). Section 3—6A—-01(e) of the Courts and Judicial Proceedings
Article, defines marital property as:

(e) ... all property, however titled, acquired by either or both spouses during their marriage. It does not include property
acquired prior to the marriage, property acquired by inheritance or gift from a third party, or property excluded by valid
agreement or property directly traceable to any of these sources.

Compare revised Annotated Code of Maryland:
§ 8-201

(e) Marital property. —(1) “Marital property” means the property, however titled, acquired by 1 or both parties during
the marriage.

(2) “Marital property” does not include property:
(i) acquired before the marriage;

(i) acquired by inheritance or gift from a third party;
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(iii) excluded by valid agreement; or
(iv) directly traceable to any of these sources.

Since the Maryland Code makes no provision for increased value, as does the Pennsylvania Divorce Code, increase in
inherent value, aside from contribution giving rise to an equitable lien, is not considered marital property and is reasonably
interpreted to be specifically excluded. This is identical to the New Jersey statute and its interpretation by the appelilate
courts there. N.J.S.A. 2A:34-23 provides:

In all actions where a judgment of divorce or divorce from bed and board is entered the court may make such award
or awards to the parties, in addition to alimony and maintenance, to effectuate an equitable distribution of the property,
both real and personal, which was legally and beneficially acquired by them or either of them during the marriage.
However, all such property, real, personal or otherwise, legally or beneficially acquired during the marriage by either
party by way of gift, devise, or intestate succession, shall not be subject to equitable distribution, except that interspousal
gifts shall be subject to equitable distribution.

Amended by L.1971, c. 212, § 8; L.1980, c. 181, § 1, eff. Dec. 31, 1980; L.1983, 519, § 1, eff. Jan. 17, 1984

In Painter v. Painter, 65 N.J. 196, 320 A.2d 484 (1974), Mol v. Mol, 147 N.J.Super. 5, 370 A.2d 509 (1977), and Griffith v.
Griffith, 185 N.J.Super. 382, 448 A.2d 1035 (1982), espousing the rule adopted in Painter, property owned by a husband
or wife at the time of marriage enjoys an immunity to equitable distribution, and if such property, owned at the time
of marriage, later increases in value, such increase enjoys a like immunity. The immunity does not include elements
of value contributed by the other spouse, or joint contributions. Pennsylvania is not limited to the narrow concept of
acquisition espoused by Maine, Maryland and New Jersey as our law specifically provides for increased value as part
of matrimonial property. California, in In re Marriage of Moore, 28 Cal.3d 366, 168 Cal.Rptr. 662, 618 P.2d 208 (1980),
goes beyond the “equitable lien” or “source of funds” theory and includes as marital property, aside from the contribution
of the community funds, a pro tanto increase in the inherent value based on the contribution of each, excluding taxes,
interest and insurance. California is a community property state and does not contain a provision in its code similar to
the Pennsylvania section on increased value.

3 In the case before us, we have insufficient testimony to determine what portions of the payment went to interest and
exactly how much of the spousal income went to taxes, but since we have not adopted the community property theory
of source of funds, it is not material. See In Re Marriage of Moore, Calif.1980, 168 Cal.Rptr. 662, 619 P.2d 208.

4 These are economic fluctuations which are factored in to our chosen determinent of value, market value, and therefore,
as discussed below not to be excluded when ascertaining increase in value.

5 The inception of title theory espoused by a majority of community property states and at least one equitable distribution
state holds that property acquired in part before marriage and in part after marriage does not become marital property
despite contribution of the marital funds—property is determined by title at its inception.

6 llinois has adopted the transmutation of property theory—property commingled by contribution of marital funds to solely
owned property is presumed to be marital property. Our law requires that we preserve the individual title to property to
the extent there is no increase in value.

7 Those states are: Arkansas, Delaware, District of Columbia, lllinois, Maine, Minnesota, Missouri and North Carolina.
“Equitable Distribution—An Update,” Equitable Distribution Reporter, Vol. 2.

8 To the extent property is encumbered at the time of marriage, a comparison of actual value at the time of marriage to
actual value at the point ascertained for distribution, is still the key consideration. The value at each point is determined
less the then existing encumbrance.

E.g. Market value - less encumbrance at the time of marriage = pre-marital value.

Market value - less existing encumbrance - less pre-marital value = increased value (marital property value).
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9 The majority's footnote 7 denies there is any issue raised by the parties in their briefs concerning the time at which property
valuation should be made and, therefore, the issue is waived. The majority is incorrect because the central issue of what
was the increase in value of the prior-owned property must be determined at some point in time. As a court of equity, the
Divorce Court, pursuant to the mandate of the Code, must determine the fair and equitable point for ascertaining value.
It is specious to argue, particularly when there were no appellate decisions at the time to guide the court or the parties,
that they must state with particularity when value should have been established. In his brief, appellant referred to the
reconciliations possibly entitling him to more (p. 13) and to the contributions by appellant in and out of the home (p. 14)
so that issues raised in the lower court as to the time for fixing value were never abandoned on appeal.

End of Document © 2023 Thomson Reuters. No claim ta original U.S
Government Works
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Opinion
OPINION BY ALLEN, J.:

9 1 Lee C. Biese (“Husband”) appeals from the order entered
by the trial court which resolved the economic claims between
Husband and Tracy L. Biese (“Wife”) in their divorce
proceedings. We affirm in part and reverse in part, and remand
with instructions.

9 2 The trial court ably summarized the pertinent facts as
follows:

The parties were married on August 7, 2004, in the
Bahamas. This was the third marriage for [Wife] and the
second marriage for [Husband]. The parties separated in
September 2006, after approximately two (2) years of
marriage. There were no children born of the marriage.
Husband continues to reside in the marital home in Berks
County, a home he owned prior to the marriage. Wife now
resides in Camden, New Jersey, although she works in
Berks County as a CAT scan technician for the Reading
Hospital and Medical Center. Husband is employed as a
financial analyst.

*894 Trial Court Opinion, 12/19/08, at 2. Wife filed a pro
se divorce complaint on October 24, 2006. Husband filed
an amended answer in which he requested that the parties'
marital estate be equitably distributed. Wife retained counsel
and filed an amended complaint on March 8, 2007, which
included counts for equitable distribution, no fault divorce,
alimony pendente lite, and alimony, as well as a request for
an award of counsel fees, costs and expenses. Following
the appointment of a Special Master (“Master”), a hearing
was held on February 22, 2008. Both parties appeared with
counsel and presented testimony and documentary evidence.

4 3 On June 10, 2008, the Master filed his report and
recommendation (“Master's Report”). According to the trial
court:

The Master found that the income of each party fluctuated
throughout the course of the marriage, and that Wife
obtained training in her profession during the marriage
which increased her earning capacity. Despite this, the
Master found that neither party presented evidence that
they overwhelmingly provided financial support to the
other party during the marriage. The Master also found
that both parties made relatively equal contributions to
the marital estate. Based on these findings, as well as the
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short duration of the marriage, the Master decided that the
marital estate should be divided in an equal manner.
Id. Specifically, in his report, the Master stated:

The testimony of the parties and the evidence that each has
introduced into the record leads the Master to recommend
that the parties be treated equally in the resolution of the
issue of equitable distribution. The Master has awarded to
each party the property that he or she maintained in his or
her custody or control at the time of the parties' separation
and has equalized the benefit received by Husband in the
increase in value of the former marital residence, by an
award of cash to Wife. With the award of a payment of
$6,300.00 to Wife, it is the intention of the Master to
achieve a 50/50 split of the marital estate, and the Master
recommends that such a division be awarded to the parties
as a resolution of the related claim of equitable distribution
of marital property.
Master's Report, 6/10/08, at 12. In addition, while the Master
recommended denying Wife's request for alimony pendente
lite and alimony, he did award her $1,000 in counsel fees and
$300.00 in costs.

9 4 Both parties filed exceptions, and the trial court heard
argument on August 29, 2008. Thereafter, the trial court
denied both parties' exceptions and entered a decree of
divorce. Husband's timely appeal followed. Both Husband
and the trial court have complied with Pa.R.A.P. 1925.

9 5 Husband raises the following issues on appeal:

A. WHETHER THE EQUITABLE DISTRIBUTION
AWARD WAS BASED ON MULTIPLE ERRORS
OF OMISSION AND ERRORS IN CALCULATION
THAT RESULTED IN AN INEQUITABLE
DISTRIBUTION OF MARITAL PROPERTY?

1. WHETHER THE EQUITABLE DISTRIBUTION
AWARD WAS IN ERROR FOR FAILING TO
APPORTION $43,400 OF MARITAL DEBT FROM
A HOME EQUITY LOAN BETWEEN THE
PARTIES?

2. WHETHER THE EQUITABLE DISTRIBUTION
AWARD WAS IN ERROR FOR FAILING TO
APPORTION ANY MARITAL *895 DEBT
BETWEEN THE PARTIES?

3. WHETHER THE EQUITABLE DISTRIBUTION
AWARD WAS IN ERROR SINCE IT RELIED
UPON AN INCORRECT OUTSTANDING HOME

EQUITY LOAN BALANCE TO THE VALUE OF
THE PROPERTY?

B. WHETHER THE TRIAL COURT ERRED
BY DISMISSING THE EXCEPTIONS TO THE
MASTER'S REPORT ASSERTING THE MASTER
ERRED BY FAILING TO FOLLOW THE DICTATES
OF 23 PA.C.S.A. § 3501(a.1) WHEN DETERMINING
THE INCREASE IN VALUE IN THE RESIDENCE?

C. WHETHER THE ERRORS OF FAILING TO
PROPERLY APPORTION DEBT AND IMPROPERLY
VALUE THE INCREASE OF THE VALUE IN
THE RESIDENCE RESULTED IN THE FURTHER
ERROR OF AWARDING $7,600.00 IN ASSETS,
ATTORNEYS' FEES AND EXPENSES?

1. WHETHER THE TRIAL COURT ERRED
BY DISMISSING THE EXCEPTIONS TO THE
MASTER'S REPORT AWARDING ATTORNEY'S
FEES AND COSTS?

2. WHETHER THE TRIAL COURT ERRED
BY DISMISSING THE EXCEPTIONS TO
THE MASTER'S REPORT AWARDING WIFE
$6,300.00?
Husband's Brief at 4-5. We will address these issues in the
order presented.

9 6 A trial court has broad discretion when fashioning an
award of equitable distribution. Dalrymple v. Kilishek, 920
A.2d 1275, 1280 (Pa.Super.2007). Our standard of review
when assessing the propriety of an order effectuating the
equitable distribution of marital property is “whether the
trial court abused its discretion by a misapplication of the
law or failure to follow proper legal procedure.” Smith v.
Smith, 904 A.2d 15, 19 (Pa.Super.2006) (citation omitted).
We do not lightly find an abuse of discretion, which requires
a showing of clear and convincing evidence. /d. This Court
will not find an “abuse of discretion” unless the law has been
“overridden or misapplied or the judgment exercised” was
“manifestly unreasonable, or the result of partiality, prejudice,
bias, or ill will, as shown by the evidence in the certified
record.” Wang v. Feng, 888 A.2d 882, 887 (Pa.Super.2005). In
determining the propriety of an equitable distribution award,
courts must consider the distribution scheme as a whole.
Id. “[W]e measure the circumstances of the case against
the objective of effectuating economic justice between the
parties and achieving a just determination of their property
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rights.” Schenk v. Schenk, 880 A.2d 633, 639 (Pa.Super.2005)
(citation omitted).

9 7 In support of Issue A(1), Husband asserts that “[t]he
primary error of omission was the failure to apportion debt
between the parties. This included the largest debt being
[$43,400.00] in home equity debt. Although identified in the
Master's Report, it was not assigned to either party[;] it was
thereby assigned by default to [Husband].” Husband's Brief at
9. According to Husband, the trial court should have ordered
Wife to pay half of the amount due and owing on the home
equity line.

9 8 The trial court rejected Husband's claim:

Clearly, the Master considered the $43,400.00 amount,
but found that it was *896 not a marital debt. Contrary
to Husband's argument, the Master found that after the
pre-marital debt was paid off, the remaining money from
the $75,000.00 distribution was a cash contribution to the
marital estate. The Master's reasoning is supported by case
law. In Lowry v. Lowry, [375 Pa.Super. 382, 544 A.2d 972
(1988) (citations omitted)], the Superior Court held: Where
a spouse places separate property in joint names, a gift
to the entireties is presumed absent clear and convincing
evidence to the contrary.

The Court supported the Master's decision regarding this
issue due to the fact that the home was [Husband's]
non-marital, or separate property. Accordingly, it was
[Husband] who was responsible for securing the home
equity line of credit. Further, Husband had the benefit
of satisfying the pre-marital debt his residence was
encumbered with at the time of the marriage. Husband
could have set aside the remainder of the loan as his
property, but he chose to transfer the remainder of the loan
to the marital estate. Thus, as the Master correctly ruled, the
remainder of the loan ceased to be separate property when
Husband transferred the proceeds to the parties' joint estate.
As this transfer was a gift, the responsibility for paying
back the loan remains Husband's sole responsibility.

The Court does note that the home equity line of credit was
used to purchase an automobile for [Wife]. Wife retained
this automobile following separation, but in doing so, she
made a payment of $10,000.00 in order for Husband to
transfer the title to the automobile to her. Accordingly, these
facts do not change the Court's analysis of this issue.

Trial Court Opinion, 12/19/08, at 4-5 (citation omitted).

9 9 Our review of the record and relevant case law supports
the trial court's conclusion. Husband's attempt to distinguish
Lowry, supra, is unpersuasive. Thus, we conclude Husband's
first issue lacks merit.

9 10 In Tssue A(2), Husband asserts that all of the parties'
credit card debt should not have been apportioned to him.
According to Husband, if the Master's goal was a 50/50 split
of the marital estate, he should have assigned half of the
$10,584.00 credit card debt to Wife. We cannot agree. Just
“because a debt is characterized as marital[, this delineation]
is not necessarily determinative of which party is liable
for its satisfaction.” Hicks v. Kubit, 758 A.2d 202, 204
(Pa.Super.2000). The trial court rejected Husband's claim:

Between divorcing parties, debts which accrue to them
jointly prior to separation are marital debts. See Duff v.
Duff, 510 Pa. 251, 507 A.2d 371 (1986). However, this
does not mean that the debts have to be divided between
the parties. What [Husband] fails to consider is that the
Master determined a 50-50 division of the Marital estate
was appropriate, meaning each party would retain half
of the marital estate when the division was completed.
One of the options for the Master in dividing the property
was to assign the debt to [Husband] and offset the debt
with an award of marital assets. The Superior Court has
noted that it is “within the trial court's discretion to credit
marital expenses to one of the parties and take such credit
into account when dividing marital property.” Winters v.
Winters, [355 Pa.Super. 64, 512 A.2d 1211, 1216 (1986)].
The Master chose this method of distribution. For example,
in addition to the marital debt assigned to [Husband],
Husband was also credited *897 with $16,500.00 for the
reduction ... in the purchase money and home equity loans
which occurred during the marriage. Accordingly, there
was no error by the Master in failing to apportion the debt
between the parties. The Court was satisfied that the global
division of the marital estate resulted in the 5050 division
of the marital estate the Master was seeking to achieve.
Trial Court Opinion, 12/19/08, at 5-6. Once again, our
review of the record and relevant case law supports the trial
court's determinations. We additionally note that the Master
awarded the entire increase in value of the marital residence
to Husband, and Husband admitted that almost $5,000.00 in
credit card debt was due to his losses in playing online poker.

9 11 In Issue A(3), Husband contends that the Master
used the sum of $71,000.00 in its calculation of the net
increase in value of the marital residence when the actual
outstanding balance due and owing on the home equity loan
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was $72,081.00. The trial court acknowledges this error, but
found it to be de minimus, since “dividing the marital estate
with mathematical precision is unnecessary.” Trial Court
Opinion, 12/19/08, at 9 (quoting Smith v. Smith, 595 Pa. 80,
938 A.2d 246, 248 n. 2 (2007)). While we agree with the trial
court that any change in the Master's calculation would be
minimal when the correct number is used, we find merit to
Husband's next claim, and therefore remand this issue for the
correct calculation of the outstanding balance due and owing
on the home equity line close to the date of the evidentiary
hearing,.

9 12 In Issue B, Husband asserts that the Master erred by
failing to follow the dictates of 23 Pa.C.S.A. § 3501(a.1) when
determining the increase in value of the marital residence. We

agree.

9 13 “The Divorce Code does not specify a particular
method of valuing assets.” Smith, 904 A.2d at 21. Thus,
“[tThe trial court must exercise discretion and rely on
the estimates, inventories, records of purchase prices, and
appraisals submitted by both parties.” Id. at 21-22. When
“determining the value of marital property, the court is free
to accept all, part or none of the evidence as to the true
and correct value of the property.” Schenk, 880 A.2d at
642 (citation omitted). “Where the evidence offered by one
party is uncontradicted, the court may adopt this value even
[though] the resulting valuation would have been different if
more accurate and complete evidence had been presented.”
Id. “A trial court does not abuse its discretion in adopting the
only valuation submitted by the parties.” /d.

9 14 Section 3501(a.1) of the Divorce Code provides, in
pertinent part, as follows:

(a.1) Measuring and determining the increase in value
of nonmarital property.—

The increase in value of any nonmarital property acquired
pursuant to subsection (a)(1) and (3) shall be measured
from the date of marriage or later acquisition date to either
the date of final separation or the date as close to the hearing
on equitable distribution as possible, whichever date results
in the lesser increase.
23 Pa.C.S.A. § 3501(a.l). An accompanying official
comment provides the following: “Section 3501(a.1) is new.
The first sentence of this subsection essentially codifies the
decision in Litmans v. Litmans, [449 Pa.Super. 209, 673 A.2d
382 (1996)], as it pertains to when to measure the increase in
value of nonmarital property.”

WESTLAMW

9 15 The Master accepted Wife's expert appraisal with regard
to the value of the marital residence. Within his report, the
*898 expert opined that the house was worth $266,000.00
when the parties separated in 2006, and worth $255,000.00 in
January 2008, the time of the evidentiary hearing. The Master
decided to use the higher sum of $266,000.00, subtracted a
$136,000.00 mortgage liability and a $71,000.00 home equity
liability, to yield a net home equity of $59,000.00. The Master
then determined that, because the net home equity at the time
of marriage was $39,000.00, the net increase in the value of
the marital residence was $20,000.00. Husband asserts that,
had section 3501(a.1) been followed, the proper calculation
would have resulted in the following: $255,000.00, the value
in January 2008, less the $136,000.00 mortgage and less
$72,000, the accurate amount of the home equity loan,
resulting in a net home equity of $47,000.00, and a net

increase in the value of the marnital residence of $8,000.00.l

§ 16 The trial court supported the Master's use of the
separation date valuation:

The Master used the value of the home at the time of
separation in his report and for equitable distribution
purposes. [Husband] believes that the Master should have
used the value of the home at the time of the Master's
hearing as it was a lower value and cites to 23 PA.C.S. §
3501{a.1) to support this argument.

* ok 3k

The explanatory notes following 23 PA.C.S. § 3501{a)
states that section (a.l) is intended to be a codification
of the holding in [Litmans, supra. Litmans] states in part
“[w]e must conclude, as husband in the instant case has
argued, that the [Pennsylvania Supreme Court's] statement
in footnote eleven [in Solomon v. Solomon, 531 Pa.
113, 611 A.2d 686 (1992)] is mere dictum, and that the
reinstatement of the trial court's order, which limited
the increase in value of the non-marital asset to that
which occurred prior to final separation, represents the
actual decision of the Solomon court.” (emphasis added).
Further, [Litmans ] states the following:

In the instant case, the lower court used the date of
distribution to determine the increase in value of the non-
marital asset, the residence at Dunmoyle Street. Under
the above authority, this was error. The proper date for
determining the increase in value of the residence was
the date of separation. As to the delay in distribution
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which followed (1985 to 1993), we find footnote eleven
in [Solomon] to refer to a situation in which the increase
in value of the non-marital asset is determined as of the
date of separation, then there ensues a long period of
delay between separation and distribution, and the asset
itself then decreases in value by the time of distribution.
In such a case, footnote eleven would require the trial
court to consider the “change in value” of the non-
marital asset as a result of the delay. In the instant case,
however, it is clear that the residence did not decrease,
but increased in value during the period of delay. (1985
to 1993). Accordingly, the increase in value of this non-
marital asset should have been determined as of the date
of separation. Litmans, [449 Pa.Super.] at 235-236[, 673
A.2d at 394-393].

*899 Thus, the Litmans case and the notes to 23 PA.C.S. §
3501(a.1) indicate that if the property in question decreases
in value from the time of separation until the time of the
Master's hearing, the value at the time of the Mastet's
hearing should be used only if there was an extended period
of time between separation and the Master's hearing. Such
a delay did not occur in this case as the Master's hearing
was held less than eighteen months following separation.
Accordingly, the Master committed no error, and as he
stated in his report “the only legal title owner of the
realty was Husband. Thus, he solely bears the benefit or
detriment of such ownership after the date of the parties'
scparation.” (Master's Report, pg. 6).

Trial Court Opinion, 12/19/08, at 7-8.

9 17 Although section 3501(a.l1) became -effective in
2005, our review has disclosed no appellate court decision
discussing its effect on the proper valuation of non-marital
property. While the trial court correctly cites the section
and this Court's holding in Litmans, its conclusion that
section 3501(a.1) applies only when there is an extended
delay between separation and distribution is inconsistent with
the clear language of the section, which contains no such
limitation. When the words of a statute are clear of all
ambiguity, they are not to be disregarded under the pretext
of pursuing its spirit. 1| Pa.C.S.A. § 1921(b). We read the
statutory language at issue to be consistent with the Litmans
decision; in Litmans, despite the post-separation increase in
value, this Court accepted the value of the marital residence at
the time of separation because it was the lesser amount. This is
consistent with the language of section 3501(a.1). In short, the
statutory language cannot be read as intending anything other
than the lesser of the valuations at separation vis-a-vis the time
of the Master's hearing be used when establishing the increase

in value of the non-marital property. Thus, in this case,
because the valuation of the former marital residence was
lower at the time of the Master's hearing, the clear language
of section 3501(a.1) requires that it be used to determine any
increase in value during the parties' marriage. We therefore
reverse this part of the trial court's equitable distribution order
and remand for a recalculation of the marital increase in value
of former marital residence, using the value of the house at
the time of the Master's hearing.

9 18 In [ssue C(1), Husband asserts that the trial court erred in
adopting the Master's recommendation that Wife be awarded
counsel fees in the amount of $1,000.00, as well as $300.00
in costs. We cannot agree. As this Court has summarized:

We will reverse a determination of counsel fees and
costs only for an abuse of discretion. The purpose of an
award of counsel fees is to promote fair administration
of justice by enabling the dependent spouse to maintain
or defend the divorce action without being placed at a
financial disadvantage; the parties must be “on par” with
one another.

* % %

Counsel fees are awarded based on the facts of each case
after a review of all the relevant factors. These factors
include the payor's ability to pay, the requesting party's
financial resources, the value of the services rendered, and
the property received in equitable distribution.
Teodorski v. Teodorski, 857 A.2d 194, 201 (Pa.Super.2004)
(citation omitted). “Counsel fees are awarded only upon a
showing of need.” Id. “Further, in determining whether the
court has abused its discretion, *900 we do not usurp the
court's duty as fact finder.” /d.

9 19 Stated differently, “[o]ur ability to review the grant
of attorney's fees is limited, and we will reverse only upon
a showing of plain error.” Digment v. Diament, 816 A.2d
256, 270 (Pa.Super.2003) (citation omitted). “Plain error is
found where the decision is based on factual findings with no
support in the evidentiary or legal factors other than those that
are relevant to such an award.” Id.

9 20 According to Husband, “both parties incurred attorney
fees and costs for appraisals. Both parties are of similar age
and are both employed. During the marriage both parties
had periods of unemployment. There was nothing presented
in this case that suggests [Wife's] financial circumstances
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dictated an award of counsel fees and costs.” Husband's Brief
at 21. Within his report, the Master reasoned:

Wife in her Amended Complaint in Divorce filed in March
2007 has requested an award of counsel fees, costs and
expenses. In furtherance of her claim for counsel fees,
Wife submitted evidence of her attorney's fees incurred
during the course of the litigation totaling approximately
$7,900.00, of which she has been able to pay approximately
$5,000.00. Wife presented her claim for counsel fees at a
time when, in reviewing the prior year[']s income for 2006,
Wife had gross wages of approximately $14,000.00 and
Husband had gross wages of approximately $25,600.00.
Since that time the parties' incomes have equalized,
reducing the need to consider a significant award to Wife
for counsel fees incurred during the course of the divorce
litigation.

Wife also introduced evidence of the fact that she incurred
an expense of $500.00 in securing an appraisal of [the
former marital residence] and furthermore incurred the
expense of $100.00 in arranging to have [the expert] appear
at the time of the Master's hearing to testify with regard to
the results of his appraisal. In considering the differences
in the parties’ incomes for calendar year 2006, the Master
recommends that Husband contribute $1,000.00 toward the
cost of Wife's counsel fees in this matter. With regard to
the expenses incurred by Wife in obtaining an appraisal of
Husband's non-marital real estate and incurring the expense
of arranging to have [the expert] come to the hearing to
testify about his appraisai, it is the recommendation of the
Master that Husband contribute $300.00 toward the costs
incurred by Wife regarding the [expert's] appraisal.
Master's Report, 6/10/08, at 12—13.

9 21 The trial court determined that the above analysis by
the Master “was a reasonable resolution as to” the issue of

Footnotes

counsel fees and costs. Trial Court Opinion, 12/19/08, at 10.
We discern no abuse of discretion, as our review of the record
reveals that Wife established a need for such an award. Thus,
Husband's claim to the contrary is without merit.

9 22 In Issue C(2), Husband's final claim, he asserts that
the trial court erred by adopting the Master's cash award of
$6,300.00 to Wife in order to achieve the intended result
of a 50/50 split of the marital estate. We have already
determined that a remand is necessary for recalculation of
the equitable distribution scheme, given the use of the wrong
figure when determining the increase in value of the former
marital residence. Thus, we need not consider Husband's
claim further. Nevertheless, we note that neither the Master
nor the trial court included any calculations or adequately
explained otherwise how the $6,300.00 awarded to Wife
equally split the marital estate. Thus, *901 upon remand
and recalculation, sufficient explanation must be provided in
order to facilitate any future appellate review.

9 23 In sum, we affirm the trial court's order in all respects
save the figures used in calculating the net increase in value
of the marital residence. Upon remand $255,000.00 shall be
used as the value of the home, and an accurate amount for
the balance owed on Husband's home equity line close to the
time of the evidentiary hearing shall be used. An adequate
explanation of this recalculation and any cash award to Wife
in order to effectuate the goal of a 50/50 split of the marital
estate must be provided.

9 24 Order affirmed in part and reversed in part. Case
remanded with instructions. Jurisdiction relinquished.

All Citations

979 A.2d 892, 2009 PA Super 142

1 We reject Wife's argument that, if remanded, the vaiue of the marital residence will again have to be determined because
the marital estate has yet to be distributed. Section 3501(a.1) does not require a “date of distribution” valuation, but
rather, a value close to the time of the equitable distribution hearing. As this value has aiready been determined, no new

evidence is required upon remand.
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Amy E. Mundy (“Wife”) appeals from the September 11,
2015 order granting her divorce from Todd W. Mundy, Sr.
(“Husband”) and the concomitant equitable distribution that

divided the marital estate.' We vacate the order and remand
for further proceedings.

Husband and Wife married on May 10, 2003, and separated
on November 1, 2010. The parties have one child who was
born prior to the marriage. Wife has two older children from
previous relationships.

The parties courted for several years before getting married,
and Husband resided at Wife's apartment for most of
that period. On September 19, 2001, approximately twenty
months before the marriage, Husband purchased a home for
$65,000. He secured a mortgage for $63,050, and contributed
between $5,000 and $10,000 toward the down payment
and closing costs. Both the deed and the mortgage were
in Husband's name alone. Immediately after the May 2003
marriage, Husband refinanced the mortgage for $69,000 and
added Wife's name to the mortgage loan obligation but not the
deed. In conjunction with the 2003 refinancing, the home was
appraised at $98,000. Husband, Wife, and all three children
resided in the house until separation. Throughout the time of
cohabitation, Husband paid the mortgage of approximately
$773 per month and contributed to expenses while Wife paid
the utility bills, food, and the majority of household expenses.

Husband and Wife separated on November 1, 2010. From
the date of separation until the middle of May 2014, Wife
remained in sole possession of the home. She paid the
mortgage, utilities, and property taxes for the residence while
Husband rented an apartment. Within the last two months
of Wife's residence in the home, she neglected to pay the
mortgage, and the water bill also became delinquent in
the amount of $222. Wife repaid Husband for the water
bill; however, the delinquent mortgage severely impacted
Husband's credit score and his ability to refinance the
mortgage or buy another home. Husband and Wife filed
separate tax returns from 2010 to the present.

Husband took sole possession of the property in May of
2014. The house was unsanitary and in disrepair when he
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returned. Wife testified that she did not have time to clean
the house because Husband took possession earlier than
expected. Currently, Husband resides in the home and has
paid the mortgage and all bills since Wife moved.

During the marriage, Wife attended nursing school. Pursuant
to an agreement with the nursing school and University of
Pittsburgh Medical Center (“UPMC”), UPMC paid Wife's
tuition in consideration of her working for it upon graduation.
Nevertheless, Wife acquired two student loans which she
claims paid for household bills and expenses while she was in
school. The first loan came from American Education Service
(“AES”). Husband cosigned the AES loan. The second loan
came from *234 American Collegiate Service (“ACS”).
Husband did not cosign the ACS loan. Wife made sporadic
payments on both loans resulting in default on each. The
AES loan is no longer outstanding due to the garnishment of
Wife's 2014 income tax refund. A collection company is in
control of the ACS loan and Wife claimed that the balance was
approximately $20,000. Since 2006, Wife has been employed
as aregistered nurse at Armstrong County Memorial Hospital.

On January 20, 2011, Husband filed for a no-fault divorce
under § 3301(c) and (d) of the Divorce Code, 23 Pa.C.S. §§
3101-3904. Husband requested equitable distribution of the
marital property, temporary custody of the party's child, and

alimony.2 Following a conciliation conference, the trial court
issued a consent order granting Husband and Wife shared
custody of their child. On February 10, 2014, Husband filed
a motion for appointment of a master to address the divorce
and equitable distribution. On February 25, 2014, the trial
court appointed James A. Favero, Esquire, as the master. The
master's hearing was subsequently held on April 7 and May
18, 2015.

During the hearings, Husband testified on his own behalf
and introduced a number of exhibits including, infer alia,
photos of the squalid conditions in the home when he
retumed, mortgage statements, and two Experian credit
reports listing the AES loan and mortgage as potential
negative items due to late payments in 2012 and 2013. He
also submitted a January 12, 2014 document informing him
that his mortgage application had been denied because of
delinquent obligations and collection actions. See Plaintiff's
Exhibit 7. That document indicated that, as compiled by
TransUnion, his credit score was 575. Id.

Wife testified on her own behalf and introduced evidence
including the refinanced mortgage, her 2014 tax return, and a

computer printout indicating that the AES loan was satisfied
on January 9, 2015. While Wife stated her belief that she
owed ACS approximately $20,000, she did not document the
balance of that debt or establish the balance of the AES loan
on the date of separation. Husband testified that Wife knew
she would be responsible for the mortgage while she stayed in
the home following separation. Wife acknowledged that she
and Husband came to an “arrangement” wherein she paid the
mortgage, utilities, and property taxes while she remained in
the home. N.T., 5/18/15, at 152.

The master's report and recommendation was filed on July
9, 2015. The report included a detailed factual summary.
The master proceeded to recommend a decree in divorce
and a 50%-50% division of the marital estate after applying
the equitable distribution factors outlined in 23 Pa.CS. §

3502(a).3 The master also determined *235 the home to be
a non-marital asset because Husband acquired it prior to the
marriage. Thus, the master only considered the increase in
the property's value to be marital. The master's calculation of
that value consisted of the difference between the purchase

price of $65,000 and the $98,0004 appraisal at the time of
refinancing, for an increase in value of $33,000. Then, the
master subtracted the $21,010 mortgage balance outstanding
as of February 2014, as well as the two delinquent mortgage
payments that Wife failed to submit while she resided in the
home during separation ($1,628.70), to find a net marital
value of $10,361.30.

The master distributed the marital assets and determined
that Husband owed Wife $4,821.38, minus $1,500 for the
condition in which Wife left the property. Thus, Husband
retained sole ownership of his home and owed Wife
$3,321.38. Both parties retained certain personal property
and their respective retirement plans. The master did not
recommend that Husband be responsible for the ACS loan
because Wife failed to provide any documentation as to
the loan's balance or use. Furthermore, the master did not
consider the AES loan because Wife satisfied it in 2014 using
her post-separation income.

Wife filed timely exceptions to the master's report and
recommendation. She challenged the master's determinations
regarding the value of the home and allocation of the student
loans. Following oral argument, the trial court entered an
opinion and order which overruled Wife's exceptions in their
entirety. Thereafter, on September 11, 2015, the trial court
issued a final order that granted the divorce and applied
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the master's recommendations in equitable distribution. Wife
filed this timely appeal.

On appeal, Wife presents the same issues she raised in her
exceptions to the master's report:

1. For a complete and accurate analysis of marital property,
and for an appropriate division of the marital estate, must
the trial court consider the substantial marital equity
acquired in a non-marital asset?

2. For a complete and accurate analysis of marital property,
and for an appropriate division of the marital estate,
must the trial court make an analysis of whether school
loans are marital, how the funds were used, which
party benefitted from the funds, which party guaranteed
payment, and the best date of valuation?

Wife's brief at 6.

We are guided by the following principles in our review.

Our standard of review in assessing the propriety of a
marital property distribution is whether the trial court
abused its discretion by a misapplication of the law
or failure to follow *236 proper legal procedure. An
abuse of discretion is not found lightly, but only upon a
showing of clear and convincing evidence.

McCoy v. McCoy, 888 A.2d 906, 908 (Pa.Super.
2005) (internal quotations omitted). When reviewing
an award of equitable distribution, “we measure the
circumstances of the case against the objective of
effectuating economic justice between the parties and
achieving a just determination of their property rights.”
Hayward v. Hayward, 868 A.2d 554, 559 (Pa.Super. 2005).
Smith v. Smith, 904 A2d 15, 18 (Pa.Super. 2006). In
determining the propriety of an equitable distribution award,
courts must consider the distribution scheme as a whole.
Morgante v. Morgante, 119 A.3d 382, 387 (Pa.Super. 2015).

In her first issue, Wife asserts that the trial court erred
in determining the net increase in the value of Husband's

residence during the marriage.5 Typically, the value of
property in the marital estate is calculated by determining its
current value and then subtracting encumbrances. However,
when separate property is brought into a marriage, only the
increase in value of the property during the marriage is
considered marital property. Thus, the typical calculation of

value subject to equitable distribution is insufficient in this

situation because it does not account for the value of the
separately held property at the time of the marriage.

The Divorce Code does not set forth a specific method for
valuing assets, and consistent with our standard of review,
the trial court is afforded great discretion in fashioning
an equitable distribution order which achieves “economic
justice.” Swzith, supra at 18, 21. Similarly, “[i]n determining
the value of marital property, the court is free to accept all,
part or none of the evidence as to the true and correct value of
the property.” Id. at 22. However, § 3501(a.1) of the Divorce
Code, concerning the determination of the increase in value
of nonmarital property, instructs,

The increase in value of any nonmarital property acquired
[prior to marriage] shall be measured from the date of
marriage or later acquisition date to either the date of final
separation or the date as close to the hearing on equitable
distribution as possible, whichever date results in a lesser
increase. Any decrease in value of the nonmarital property
of a party shall be offset against any increase in value of
the nonmarital property of that party. However, a decrease
in value of the nonmarital property of a party shall not
be offset against any increase in value of the nonmarital
property of the other party or against any other marital
property subject to equitable division.
23 Pa.C.S. § 3501(a.1).

Herein, the parties effectively stipulated to the appraised
value of the real estate of $98,000, even though that amount
was determined seven and one-half years prior to the final
separation and twelve years prior to the hearing on equitable
distribution. While this figure is patently out of date, neither
party presented a current valuation during the hearing nor
objected to the divorce master's reliance upon the stale
appraisal. Thus, we do not disturb it.

Wife does dispute, however, the trial court's decision to adopt
the divorce master's use of the 2001 purchase priceasa *237

baseline to determine the increase in the value of Husband's
home. It is her position that, “both the increase in equity
and the increase in market value should be included in an
analysis of the net portion designated as marital for inclusion
in equitable distribution by the court.” Wife's brief at 11.
She continues that the trial court's calculation only accounted
for the increase in the home's market value but ignored the
concomitant increase in equity that accrued between the May
2003 marriage and November 2010 separation. Wife also
highlights that she continued to pay down the mortgage while
she resided in the home following the date of separation and
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asserts that she should be credited with her post-separation
contribution to the nonmarital property.

In Biese v. Biese, 979 A.2d 892 (Pa.Super. 2009), which
Wife cites in support of her position, we addressed whether
the trial court erred in failing to follow the dictates of 23
Pa.CS. § 3501(a.1) to use the lesser of the values vis-a-vis
the separation date and the date of the evidentiary hearing
in determining the marital portion of the increase in value
of non-marital property. Our precise holding in Biese is not
relevant herein. However, in reaching our conclusion that
the court utilized the incorrect sum as the current value, we
accepted the court's use of “the net home equity at the time
of marriage” as the baseline amount for its computation. fd.
at 898.

While the Divorce Code does not require a specific
methodology for assessing an asset's value, it is beyond
peradventure that the chosen methodology must represent an
accounting of the asset's total value. Instantly, by focusing
on the 2001 purchase price, the trial court's valuation
methodology omitted from consideration the increase in
equity accrued during the marriage. Stated plainly, while
Husband is entitled to the premarital value of his home, Wife
also is entitled to her share of any increase in equity that
accumulated during the seven-year marriage.

While Wife argues accurately that both increased market
value and increased equity must be assessed in the equitable
distribution scheme, she neglected to provide in her brief
an alternative calculation that would account separately for
the increases. We observe, however, that Wife proffered
a formula in her exceptions to the divorce master's
recommendation. That calculation utilized Husband's equity
in the home at the time of marriage, which she claimed
was $1,950, rather than the purchase price of $65,000. The
computation of those figures resulted in a net marital increase
in the value of the home totaling $75,050—her share being
$37,525. Although the certified record does not sustain Wife's
assertion that Husband's net equity in the home at the date of
the marriage was merely $1,950, we agree with the crux of her
argument, which is that the trial court abused its discretion in
failing to utilize Husband's equity in the property at the time
of the marriage as a baseline for its computation of the net
marital equity.

Having found that the trial court erred in failing to employ
an accepted methodology to determine the net marital value
of Husband's premarital property, we remand this matter for

the court to utilize an accurate calculation using the net home
equity at the time of marriage. For purposes of explanation,
we outline the correct formula.

As noted, supra, the first step in determining the marital
portion of the increase *238
Husband's equity in the property at the time of the marriage.
See Biese, supra. Instantly, the most accurate representation
of the pre-marital value of Husband's property is the 2003

in value is to determine

appraisal that was conducted two-weeks after the marriage.6
Recall that during May 2003, the same month as the parties'
marriage, the home was appraised at $98,000 and Husband
refinanced the mortgage for $69,000. Thus, at the time of the
marriage, Husband's equity in the home was $29,000, i.e. the
difference between the fair market value ($98,000) and the
encumbrance ($69,000).

Having determined Husband's net equity in the home at the
time of marriage, we next calculate the equity in the property
as of the date of separation. See Biese, supra. Wife contends
that the fair market value of the real estate remains $98,000
and the record confirms that the mortgage was $21,010 as of

February 20147 Using these figures, the net equity at the time
of separation equals $76,990 and after subtracting Husband's
premarital equity in the home totaling $29,000, the marital
portion of the increased equity is $47,990. Wife's equal share
of that amount is $23,995.

The second component of Wife's argument regarding this
issue is that the trial court erred in deducting from her share
of the net increase in equity an amount equal to the mortgage
delinquency that resulted from Wife's nonpayment of the
post-separation mortgage. Wife contends that, rather than
being penalized for the two missed payments, she should be
credited for all of the post-separation payments that she made
between November 2010 and May 2014. For the reasons that
follow, we find that the trial court's adjustments to Wife's
marital share of the increased equity is not tantamount to an
abuse of discretion.

This Court has repeatedly held that a dispossessed spouse is
entitled to a credit against the spouse in exclusive possession
for the fair rental value of the marital residence. See e.g., Lee
v. Lee, 978 A.2d 380 (Pa.Super. 2009) (quoting Trembach
v. Trembach, 419 Pa.Super. 80, 615 A.2d 33 (1992) (“the
general rule is that the dispossessed party is entitled to a
credit for the fair rental value of jointly held marital property
against a party in possession of that property, provided there
are no equitable defenses to the credit.”)). As we reiterated
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in Lee, supra, “The basis of the award of rental value is that
the party out of possession of jointly owned property ... is
entitled to compensation for her/his interest in the property.”
Id. (citation omitted). This rationale is even more convincing

*239 where, as here, the couple did not jointly own the
property at issue.

In the case sub judice, Husband owned the property separately
and was entitled to 100 percent of the post-separation
value. Moreover, Wife agreed to pay the monthly mortgage
obligation as well as taxes and utilities as part of the
“agreement” that permitted her to stay in the home post-
separation. See N.T., 5/18/15, at 152. Hence, Wife's post-
separation mortgage payments, including the two payments
that were not submitted to the mortgage company, were
tantamount to rent owed to Husband for her exclusive use of
his property. Having agreed to satisfy the mortgage while she
lived in the home, it would be inequitable to reward Wife for
allowing the mortgage to become delinquent, causing harm
to Husband's credit, and impacting his ability to purchase
another home. Accordingly, the trial court did not err in
declining to credit her for those payments in its equitable
distribution of the marital estate. For these reasons, this aspect
of Wife's claim fails.

Thus, in light of the trial court's failure to properly calculate
the net marital increase in equity as of the date of separation,
we remand the case for an accurate calculation of the
marital portion of the increased home equity consistent with
our discussion herein. However, we affirm the trial court's
adjustments to Wife's share of the increased equity and its
decision to forego giving Wife a credit for her post-separation
mortgage payments.

Wife's second issue pertains to the student loans that she
acquired during the marriage. Essentially, Wife contends that
the trial court erred in burdening her with the entire amount of
the student loan debt. Hicks v. Kubit, 758 A.2d 202 (Pa.Super.
2000) is the seminal case involving the assignment of student
loan debt in equitable distribution. To be clear, the salient
principles in Hicks are that student loan debt incurred during
a marriage is a marital debt regardless of the purposes for
which the money is actually expended; however, in assigning
responsibility to repay the debt following divorce, the fact
finder must look to which party benefited from the education
the loan facilitated. fd. at 205. In Hicks, we explained,
“[Wihether the ... debt is marital or not is of significance,
but not ultimately determinative of who shall be responsible
for its repayment.” Jd. Rather, “the ultimate distribution of
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either assets or liabilities ... is to be based on the circumstances
surrounding the acquisition of the debt or asset, along with
all other factors relevant to fashioning a just distribution.”
Id. In essence, we reasoned that the spouse who received the
exclusive benefit of the education is ultimately responsible for
the portion of the student loan applied to education expenses.
Hence, the Hicks Court held that, since the wife was the
exclusive beneficiary of the education she received, she was
responsible for the portion of the loan that went to that
purpose. Accordingly, we did not disturb the trial court's
equitable distribution scheme allocating to wife 100 percent
responsibility for the balance of her student loan proceeds.

Instantly, both of Wife's loans are marital debt. However,
consistent with Hicks, supra, the responsibility for repayment
depends upon which party benefited from the education the
loan facilitated and the circumstances surrounding the debt.
Wife matriculated through a multi-year nursing program,
attained the credentials of a registered nurse, and secured
a position where she has worked since 2006. Thus, she
clearly benefited from the education *240 she received.
Highlighting the fact that UPMC paid her tuition for nursing
school, Wife asserts that the proceeds of both loans were used
for general household expenses rather than education. Thus,
she argues, at least implicitly, that the UPMC tuition program,
rather than her student loans, facilitated her education. For the
following reasons, we disagree.

First, although the UPMC tuition program paid for the cost of
Wife's coursework, the student loans that Wife obtained from
AES and ACS undeniably helped facilitate her education.
Even to the extent that the student loans were not applied to
Wife's tuition, the loans permitted her to remain a fulltime
student over the several years and to focus on her studies
without having to engage in outside employment to help
support the family. Wife confirmed this reality during the
equitable distribution hearing. She testified, “[the loans] were
offered to us through school and since I couldn't work fulltime
and go to school fulltime, we needed to have a way to still
support the household.” N.T. 5/18/15, at 156-157. Second,
and more importantly, it is unclear from the certified record
whether UPMC paid all education-related expenses or simply
Wife's tuition. As the trial court accurately observed, Wife
neglected to provide any evidence to document how the
proceeds of either loan was consumed. Wife testified that she
used the loans to cover household expenses, but she did not
state whether the loans were used for that purpose exclusively.
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Wife's failure to present a scintilla of evidence to document
the use of the loan proceeds, or even establish the remaining
balance on the ACS loan or the balance of the AES loan at
the time of separation, is fatal. As the fact-finder, the master
was free to believe some, all, or none of the assertions made
by Wife pertaining to the loans, and we “will not disturb the
credibility determinations of the court below.” Smith, 904
A.2d at 20. Here, the trial court determined that Wife did not
provide the requisite evidence to support her claim regarding
the use of the loan proceeds or the amount of the student-loan
debt owed. As the certified record confirms the trial court's
determination regarding the lack of documentation, we will

Footnotes

not disturb it.® See Anderson v. Anderson, 822 A.2d 824,
830 (Pa.Super. 2003) (declining to take an alleged debt into
consideration in equitable distribution scheme where “record
failed to establish documentation of the debt...”).

Order vacated. Matter remanded for further proceedings.

Jurisdiction relinquished.

All Citations

151 A.3d 230, 2016 PA Super 256

1 While the order of divorce is not listed on the trial court docket, the certified record contains a copy of the order that is
emblazoned with a date stamp from the Prothonotary of Armstrong County that reads, “left for entry or filing [on September
11, 2015].” As neither party nor the trial court dispute the validity of the order that was included in the certified record,
in the interests of judicial economy, we “regard as done that which ought to have been done” and consider the order to
have been entered on the date indicated. McCormick v. Northeastern Bank of Pa., 522 Pa. 251, 561 A.2d 328, 329
n.1 (1989). Upon remand, the trial court is directed to ensure that the docket is updated accordingly.

2 Husband dropped his claim for alimony and it is not at issue in this appeal.

3 The § 3502(a) considerations include:
(1) The length of the marriage.

(2) Any prior marriage of either party.

(3) The age, health, station, amount and sources of income, vocational skills, employability, estate, liabilities and needs

of each of the parties.

(4) The contribution by one party to the education, training or increased earning power of the other party.

(5) The opportunity of each party for future acquisitions of capital assets and income.

(8) The sources of income of both parties, including, but not limited to, medical, retirement, insurance or other benefits.

(7) The contribution or dissipation of each party in the acquisition, preservation, depreciation or appreciation of the
marital property, including the contribution of a party as homemaker.

(8) The value of the property set apart to each party.

(9) The standard of living of the parties established during the marriage.

(10) The economic circumstances of each party at the time the division of property is to become effective.

(10.1) The Federal, State and local tax ramifications associated with each asset to be divided, distributed or assigned,

which ramifications need not be immediate and certain.

(10.2) The expense of sale, transfer or liquidation associated with a particular asset, which expense need not be

immediate and certain.
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(11) Whether the party will be serving as the custodian of any dependent minor children.
23 Pa.C.S. § 3502(a), (1)—{11).

4 This appraisal amount was the only evidence presented as to the property's value at the time of the master's hearing.
Wife testified that she believed the home was still worth that amount. N.T., 5/18/15, at 158.

5 Wife does not challenge the determination that the property was non-marital or assert that her inclusion on the refinanced
mortgage created an ownership interest.

6 Contrary to Wife's assessment of Husband's pre-marital equity, the baseline equity in the home was significantly greater
than $1,950. Wife's rudimentary calculation was limited to the difference between the home's $65,000 purchase price
and the $63,050 mortgage that Father secured to finance the purchase. That calculation ignores the drastic appreciation
in premarital value that accrued between the September 2001 purchase and the May 2003 marriage.

7 In presenting their respective cases, the parties referenced only the mortgage balance as of February 2014. While we
utilize this amount in explaining the correct methodology, we recognize that this figure is a poor representation of the
mortgage balance as of the November 1, 2010 separation. If the trial court finds that additional evidence is required to
fashion a comprehensive equitable distribution order upon remand, it may direct the parties to supplement the record
in order to ensure that the figure actually used in the calculation is an accurate representation of the encumbrance as
of the date of separation.

8 The trial court concluded, in part, that, since Wife paid off one of the loans in 2014, she was not entitled to receive credit
for this debt during equitable distribution. In light of our discussion in Hicks, supra, we disagree with the court's statement
of the law. Nevertheless, we sustain the trial court's denial of this aspect of Wife's exceptions on the grounds that Wife
failed to document that the loan proceeds went to pay for household expenses exclusively or establish the balance of
the loans at the time of separation.



SAMPLE SALE LANGUAGE:

1.1 Eleventh Street: The parties are owners as tenants by the entireties of a property located
at 34 S. 11th Street, Philadelphia, PA 19102 (“Eleventh Street”). Eleventh Street is subject to a
mortgage in joint names, with a balance of approximately $267,000. Wife has been paying all
expenses associated with Eleventh Street and will continue to do so through its sale or its transfer
out of joint names.

1.1.1 Within thirty (30) days, the parties shall list Eleventh Street for sale with a mutually
selected realtor. In the event that the parties cannot select a realtor, they will each select a realtor
and the two realtors will select a third realtor to act as listing agent for the property.

1.1.2 Unless they mutually agree to other arrangements, the parties will follow the listing
agent’s reasonable recommendations to reduce the listing price in the future and to accept a
reasonable offer even if below the listing price.

1.1.3 Husband and Wife will ask the listing agent to recommend actions they can take to
improve the marketability of the house and they will follow the listing agent’s suggestions unless
both parties agree to not follow a particular suggestion. To the extent that one party pays for a
repair recommended by the listing agent, that party shall be reimbursed from the proceeds prior
to the division of the proceeds between the parties.

1.1.4 Upon the sale, after satisfaction of the loan, realtors’ fees, and other costs of sale, and any
reimbursement pursuant to Paragraph 1.1.3 above, the proceeds of Eleventh Street shall be
distributed as follows...
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