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 (Henry A. Freedman) 
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&(57,25$5,������8�6�� ����� WR� UHYLHZ�DQ�RUGHU
RI� D� MXGJH� RI� WKH� &RXUW� RI� $SSHDOV� RI�0DU\ODQG
IURP� WKH� &LW\� RI� %DOWLPRUH�� GHQ\LQJ� SHWLWLRQHU
V
UHOHDVH�XSRQ�D�ZULW�RI�KDEHDV�FRUSXV�

��� ,Q� WKH� OLJKW�RI� WKH�DSSOLFDEOH� ODZ�RI�0DU\ODQG�
DQ� RUGHU� RI� WKH� &KLHI� -XGJH� RI� WKH� &RXUW� RI
$SSHDOV��KH�EHLQJ�DOVR�WKH�MXGJH�RI�WKDW�FRXUW�IURP
WKH�&LW\�RI�%DOWLPRUH��GHQ\LQJ�SHWLWLRQHU
V�UHOHDVH
XSRQ� D� ZULW� RI� KDEHDV� FRUSXV�� KHOG� UHYLHZDEOH
KHUH� E\� FHUWLRUDUL� XQGHU� -XG�� &RGH� �� ����� DV� D
�ILQDO�MXGJPHQW��RI�WKH��KLJKHVW�FRXUW��LQ�ZKLFK�D
GHFLVLRQ�RI�WKH�IHGHUDO�TXHVWLRQ�LQYROYHG�FRXOG�EH
KDG�� 3�� ����� ��� $� MXGJPHQW� RI� D� VWDWH� WULEXQDO
GHQ\LQJ� UHOHDVH� RQ� KDEHDV� FRUSXV�� ZKLFK� LV� QRW
UHYLHZDEOH� LQ� DQ\� RWKHU� VWDWH� FRXUW� DQG� HQGV� WKH
SDUWLFXODU� SURFHHGLQJ�� LV� D� ILQDO� MXGJPHQW� ZLWKLQ
WKH�PHDQLQJ�RI�-XG��&RGH��������QRWZLWKVWDQGLQJ
WKDW� XQGHU� WKH� VWDWH� ODZ� WKH� SULVRQHU� UHWDLQV� WKH
ULJKW� WR� VHHN� GLVFKDUJH� E\� DSSOLFDWLRQV� WR� RWKHU
FRXUWV�DQG�MXGJHV�VXFFHVVLYHO\��3����������7KH�GXH
SURFHVV�FODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW�GRHV
QRW� LQFRUSRUDWH�� DV� VXFK�� WKH� VSHFLILF� JXDUDQWHHV
IRXQG�LQ�WKH�6L[WK�$PHQGPHQW��DOWKRXJK�D�GHQLDO
E\� D� 6WDWH� RI� ULJKWV� RU� SULYLOHJHV� VSHFLILFDOO\
HPERGLHG� LQ� WKDW� DQG� RWKHUV� RI� WKH� ILUVW� HLJKW
DPHQGPHQWV�PD\�� LQ� FHUWDLQ� FLUFXPVWDQFHV�� RU� LQ
FRQQHFWLRQ� ZLWK� RWKHU� HOHPHQWV�� RSHUDWH�� LQ� D
JLYHQ�FDVH��WR�GHSULYH�D�OLWLJDQW�RI�GXH�SURFHVV�RI
ODZ�LQ�YLRODWLRQ�RI�WKH�)RXUWHHQWK��3���������� ���
7KH�DSSOLFDWLRQ�RI� WKH�GXH�SURFHVV�FODXVH� WR�VWDWH
FULPLQDO�SURFHHGLQJV�LV�QRW�JRYHUQHG�E\�KDUG�DQG

IDVW� UXOHV��$VVHUWHG�GHQLDO�RI�GXH�SURFHVV� LV� WR�EH
WHVWHG�E\�DSSUDLVDO�RI�DOO�IDFWV�LQ�WKH�FDVH��DQG�WKDW
ZKLFK�� LQ� RQH� VHWWLQJ��PD\� FRQVWLWXWH� D� GHQLDO� RI
GXH�SURFHVV��EHFDXVH�LW�LV�D�GHQLDO�RI�IXQGDPHQWDO
IDLUQHVV�VKRFNLQJ�WR�WKH�XQLYHUVDO�VHQVH�RI�MXVWLFH�
PD\�� LQ� RWKHU� FLUFXPVWDQFHV�� DQG� LQ� WKH� OLJKW� RI
RWKHU�FRQVLGHUDWLRQV��IDOO�VKRUW�RI�VXFK�D�GHQLDO��3�
��������'HFLVLRQV�RI�WKLV�&RXUW�GR�QRW�OD\�GRZQ�D
UXOH� WKDW� LQ� HYHU\� FDVH�� ZKDWHYHU� WKH
FLUFXPVWDQFHV�� RQH� FKDUJHG� ZLWK� FULPH�� ZKR� LV
XQDEOH� WR� REWDLQ� FRXQVHO�� PXVW� EH� IXUQLVKHG
FRXQVHO�E\� WKH�6WDWH��3����������$�UHYLHZ�RI�VWDWH
FRQVWLWXWLRQDO� DQG� VWDWXWRU\� SURYLVLRQV� RQ� WKH
VXEMHFW�� LQ� FRQQHFWLRQ� ZLWK� WKH� FRPPRQ� ODZ�
GHPRQVWUDWHV� WKDW�� LQ� WKH� JUHDW� PDMRULW\� RI� WKH
6WDWHV��LW�KDV�EHHQ�WKH�FRQVLGHUHG�MXGJPHQW�RI�WKH
SHRSOH�� WKHLU� UHSUHVHQWDWLYHV� DQG� WKHLU� FRXUWV� WKDW
DQ�DSSRLQWPHQW�RI�FRXQVHO�IRU�LQGLJHQW�GHIHQGDQWV
LQ� FULPLQDO� FDVHV� LV� QRW� D� IXQGDPHQWDO� ULJKW�
HVVHQWLDO� WR� D� IDLU� WULDO�� DQG� WKDW� WKH� PDWWHU� KDV
JHQHUDOO\�EHHQ�GHHPHG�RQH�RI�OHJLVODWLYH�SROLF\��,Q
WKH�OLJKW�RI�WKLV�HYLGHQFH�LW�FDQ�QRW�EH�VDLG�WKDW�WKH
FRQFHSW� RI� GXH� SURFHVV� LQFRUSRUDWHG� LQ� WKH
)RXUWHHQWK� $PHQGPHQW� REOLJHV� WKH� 6WDWHV�
ZKDWHYHU� PD\� EH� WKHLU� RZQ� YLHZV�� WR� IXUQLVK
FRXQVHO� LQ� HYHU\� VXFK� FDVH�� 3�� ����� ��� 8SRQ� WKH
IDFWV� RI� WKLV� FDVH�� WKH� UHIXVDO� RI� D� VWDWH� FRXUW� WR
DSSRLQW�FRXQVHO�WR�UHSUHVHQW�DQ�LQGLJHQW�GHIHQGDQW
DW�D�WULDO�LQ�ZKLFK�KH�ZDV�FRQYLFWHG�RI�UREEHU\��GLG
QRW� GHQ\� KLP� GXH� SURFHVV� RI� ODZ� LQ� YLRODWLRQ� RI
WKH�)RXUWHHQWK�$PHQGPHQW��3�������$IILUPHG�

���
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05�� -867,&(� 52%(576� GHOLYHUHG� WKH� RSLQLRQ
RI�WKH�&RXUW�

0HVVUV��-HVVH�6OLQJOXII��-U��DQG�*��9DQ�9HOVRU�:ROI
IRU�SHWLWLRQHU�

0HVVUV�� :LOOLDP� &�� :DOVK�� $WWRUQH\� *HQHUDO� RI
0DU\ODQG�� DQG� 5REHUW� (�� &ODSS�� -U��� $VVLVWDQW
$WWRUQH\� *HQHUDO�� ZLWK� ZKRP� 0U�� 0RUWRQ� (�
5RPH�ZDV�RQ�WKH�EULHI��IRU�UHVSRQGHQW�

7KH� SHWLWLRQHU� ZDV� LQGLFWHG� IRU� UREEHU\� LQ� WKH
&LUFXLW�&RXUW�RI�&DUUROO�&RXQW\��0DU\ODQG��'XH�WR
ODFN� RI� IXQGV�� ��� � KH� ZDV� XQDEOH� WR� HPSOR\
FRXQVHO�� DQG� VR� LQIRUPHG� WKH� MXGJH� DW� KLV
DUUDLJQPHQW�� +H� UHTXHVWHG� WKDW� FRXQVHO� EH
DSSRLQWHG�IRU�KLP��7KH�MXGJH�DGYLVHG�KLP�WKDW�WKLV
ZRXOG� QRW� EH� GRQH�� DV� LW� ZDV� QRW� WKH� SUDFWLFH� LQ
&DUUROO� &RXQW\� WR� DSSRLQW� FRXQVHO� IRU� LQGLJHQW
GHIHQGDQWV�� VDYH� LQ� SURVHFXWLRQV� IRU� PXUGHU� DQG
UDSH�

���

:LWKRXW�ZDLYLQJ�KLV�DVVHUWHG�ULJKW�WR�FRXQVHO��WKH
SHWLWLRQHU�SOHDGHG�QRW�JXLOW\�DQG�HOHFWHG�WR�EH�WULHG
ZLWKRXW� D� MXU\�� $W� KLV� UHTXHVW� ZLWQHVVHV� ZHUH
VXPPRQHG� LQ� KLV� EHKDOI�� +H� FURVV�H[DPLQHG� WKH
6WDWH
V�ZLWQHVVHV�DQG�H[DPLQHG�KLV�RZQ��7KH�ODWWHU
JDYH� WHVWLPRQ\� WHQGLQJ� WR� HVWDEOLVK� DQ� DOLEL�
$OWKRXJK�DIIRUGHG�WKH�RSSRUWXQLW\��KH�GLG�QRW�WDNH
WKH�ZLWQHVV�VWDQG��7KH�MXGJH�IRXQG�KLP�JXLOW\�DQG
LPSRVHG�D�VHQWHQFH�RI�HLJKW�\HDUV�

:KLOH� VHUYLQJ� KLV� VHQWHQFH�� WKH� SHWLWLRQHU� ILOHG
ZLWK�D� MXGJH�RI� WKH�&LUFXLW�&RXUW� IRU�:DVKLQJWRQ
&RXQW\��0DU\ODQG��D�SHWLWLRQ�IRU�D�ZULW�RI�KDEHDV
FRUSXV� DOOHJLQJ� WKDW� KH� KDG� EHHQ� GHSULYHG� RI� WKH
ULJKW� WR� DVVLVWDQFH� RI� FRXQVHO� JXDUDQWHHG� E\� WKH
)RXUWHHQWK� $PHQGPHQW� RI� WKH� )HGHUDO
&RQVWLWXWLRQ��7KH�ZULW�LVVXHG��WKH�FDXVH�ZDV�KHDUG�
KLV�FRQWHQWLRQ�ZDV�UHMHFWHG��DQG�KH�ZDV�UHPDQGHG
WR�WKH�FXVWRG\�RI�WKH�SULVRQ�ZDUGHQ�

6RPH�PRQWKV�ODWHU��D�SHWLWLRQ�IRU�D�ZULW�RI�KDEHDV
FRUSXV� ZDV� SUHVHQWHG� WR� +RQ�� &DUUROO� 7�� %RQG�
&KLHI�-XGJH�RI�WKH�&RXUW�RI�$SSHDOV�RI�0DU\ODQG�
VHWWLQJ� XS� WKH� VDPH� JURXQGV� IRU� WKH� SULVRQHU
V
UHOHDVH� DV� WKH� IRUPHU� SHWLWLRQ�� 7KH� UHVSRQGHQW

DQVZHUHG�� D� KHDULQJ� ZDV� DIIRUGHG�� DW� ZKLFK� DQ
DJUHHG� VWDWHPHQW� RI� IDFWV�ZDV� RIIHUHG� E\� FRXQVHO
IRU� WKH� SDUWLHV�� WKH� HYLGHQFH� WDNHQ� DW� WKH
SHWLWLRQHU
V� WULDO� ZDV� LQFRUSRUDWHG� LQ� WKH� UHFRUG�
DQG�WKH�FDXVH�ZDV�DUJXHG��-XGJH�%RQG�JUDQWHG�WKH
ZULW�EXW��IRU�UHDVRQV�VHW�IRUWK�LQ�DQ�RSLQLRQ��GHQLHG
WKH� UHOLHI� SUD\HG� DQG� UHPDQGHG� WKH� SHWLWLRQHU� WR
WKH�UHVSRQGHQW
V�FXVWRG\�

7KH� SHWLWLRQHU� DSSOLHG� WR� WKLV� FRXUW� IRU� FHUWLRUDUL
GLUHFWHG� WR� -XGJH� %RQG�� 7KH� ZULW� ZDV� LVVXHG� RQ
DFFRXQW� RI� WKH� LPSRUWDQFH� RI� WKH� MXULVGLFWLRQDO
TXHVWLRQV�LQYROYHG���� �DQG�FRQIOLFWLQJ�GHFLVLRQV
XSRQ� WKH� FRQVWLWXWLRQDO� TXHVWLRQ� SUHVHQWHG�� ,Q
DZDUGLQJ�WKH�ZULW��ZH�UHTXHVWHG�FRXQVHO�WR�GLVFXVV
WKH� MXULVGLFWLRQ� RI� WKLV� FRXUW�� �SDUWLFXODUO\� ���
ZKHWKHU� WKH� GHFLVLRQ� EHORZ� LV� WKDW� RI� D� FRXUW
ZLWKLQ�WKH�PHDQLQJ�RI������ �RI�WKH�-XGLFLDO�&RGH�
DQG�����ZKHWKHU�VWDWH�UHPHGLHV��HLWKHU�E\�DSSHDO�RU
E\� DSSOLFDWLRQ� WR� RWKHU� MXGJHV� RU� DQ\� RWKHU� VWDWH
FRXUW��KDYH�EHHQ�H[KDXVWHG��

��� �

�

� ,Q� UH� 0F.QLJKW�� ��� )�� ����� :LOVRQ� Y�
/DQDJDQ�� ��� )��G� �����%R\G� Y�� 2
*UDG\�
���� )��G� ����� &DUH\� Y�� %UDG\�� ���� )��G
����� &RPPRQZHDOWK� H[� UHO�� 6FKXOW]� Y�
6PLWK�� ���� 3D�� 6XSHU�� ����� ��� $��G� ����
&RPPRQZHDOWK� H[� UHO�� 0F*OLQQ� Y�� 6PLWK�
����3D���������$��G���

� 3DJH��������8�6�&���������E��

���6HF������RI�WKH�-XGLFLDO�&RGH�GHFODUHV�WKLV�FRXUW
FRPSHWHQW� WR� UHYLHZ�� XSRQ� FHUWLRUDUL�� �DQ\� FDXVH
ZKHUHLQ�D�ILQDO�MXGJPHQW�������KDV�EHHQ�UHQGHUHG����
�� E\� WKH� KLJKHVW� FRXUW�� RI� D� 6WDWH� �LQ� ZKLFK� D
GHFLVLRQ�FRXOG�EH�KDG��RQ�D�IHGHUDO�TXHVWLRQ��:DV
-XGJH�%RQG
V� MXGJPHQW� WKDW�RI�D�FRXUW�ZLWKLQ� WKH
PHDQLQJ�RI� WKH�VWDWXWH"�$QVZHU�PXVW�EH�PDGH� LQ
WKH�OLJKW�RI�WKH�DSSOLFDEOH�ODZ�RI�0DU\ODQG�

$UW���������RI�WKH�6WDWH�&RQVWLWXWLRQ�SURYLGHV���$OO
-XGJHV� VKDOO� E\� YLUWXH� RI� WKHLU� RIILFHV� EH
&RQVHUYDWRUV�RI�WKH�3HDFH�WKURXJKRXW�WKH�6WDWH�����
���6HF����RI�$UW�����RI�WKH�3XEOLF�*HQHUDO�/DZV�RI
0DU\ODQG��)ODFN
V������(GLWLRQ��LQYHVWV�WKH�&RXUW
RI� $SSHDOV� DQG� WKH� &KLHI� -XGJH� WKHUHRI�� WKH
&LUFXLW�&RXUWV�IRU�WKH�UHVSHFWLYH�FRXQWLHV��DQG�WKH
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VHYHUDO� MXGJHV� WKHUHRI�� WKH� 6XSHULRU� &RXUW� RI
%DOWLPRUH� &LW\�� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI
WKDW�FLW\��WKH�&LUFXLW�&RXUW�DQG�&LUFXLW�&RXUW�1R���
RI�%DOWLPRUH�&LW\�� WKH�%DOWLPRUH�&LW\�&RXUW�� DQG
WKH�MXGJHV�RI�WKH�VDLG�FRXUWV��RXW�RI�FRXUW��DQG�WKH
-XGJH� RI� WKH� &RXUW� RI� $SSHDOV� IURP� WKH� &LW\� RI
%DOWLPRUH�� ZLWK� SRZHU� WR� JUDQW� ZULWV� RI� KDEHDV
FRUSXV� DQG� WR� H[HUFLVH� MXULVGLFWLRQ� LQ� DOO� PDWWHUV
SHUWDLQLQJ�WKHUHWR��������

$OWKRXJK�LW�LV�VHWWOHG�WKDW�WKH�JUDQW�WR�WKH�&RXUW�RI
$SSHDOV� RI� WKH� SRZHU� WR� LVVXH� WKH� ZULW� LV
XQFRQVWLWXWLRQDO� DQG� YRLG� � DQG� DOWKRXJK� WKH
VWDWXWH�GRHV�QRW�FRQIHU�RQ�LQGLYLGXDO�MXGJHV�RI�WKH
&RXUW� RI� $SSHDOV� WKH� SRZHU� WR� LVVXH� D� ZULW� DQG
SURFHHG� WKHUHRQ�� QHYHUWKHOHVV�� WKRVH� MXGJHV�� DV
FRQVHUYDWRUV� RI� WKH� SHDFH�� KDYH� WKH� SRZHU� XQGHU
WKH� TXRWHG� VHFWLRQ� RI� WKH� &RQVWLWXWLRQ� � ,Q� DQ\
HYHQW��-XGJH�%RQG�LV�WKH�&KLHI�-XGJH�RI�WKH�&RXUW
RI� $SSHDOV� DQG� WKH� MXGJH� RI� WKDW� FRXUW� IURP� WKH
&LW\� RI�%DOWLPRUH� DQG�� DV� VXFK�� LV� HPSRZHUHG� WR
DFW�

�

�

� 6WDWH�Y��*OHQQ�����0G������������6HYLQVNH\
Y��:DJXV�����0G����������$������

� ([� SDUWH� 2
1HLOO�� �� 0G�� ����� ([� SDUWH
0DXOVE\�����0G������

6HFWLRQV���WR����LQFOXVLYH����WR����LQFOXVLYH��DQG���
RI� WKH� VWDWXWH� SUHVFULEH� WKH� SURFHGXUH� JRYHUQLQJ
WKH�LVVXH�RI�WKH�ZULW��LWV�VHUYLFH��WKH�UHWXUQ��DQG�WKH
KHDULQJ��1R�TXHVWLRQ�LV�PDGH�EXW�WKDW�-XGJH�%RQG
FRPSOLHG� ZLWK� WKHVH� SURYLVLRQV�� ,W� LV�� WKHUHIRUH�
DSSDUHQW� WKDW� LQ�DOO� UHVSHFWV�KH�DFWHG� LQ�D� MXGLFLDO
FDSDFLW\� DQG� WKDW�� LQ� KLV� SURSHU� SHUVRQ�� KH�ZDV� D
MXGLFLDO� WULEXQDO� KDYLQJ� MXULVGLFWLRQ�� XSRQ
SOHDGLQJV�DQG�SURRIV��WR�KHDU�DQG�WR�DGMXGLFDWH�WKH
LVVXH�RI�WKH�OHJDOLW\�RI�WKH�SHWLWLRQHU
V�GHWHQWLRQ��,I
-XGJH� %RQG� KDG� EHHQ� VLWWLQJ� LQ� WHUP� WLPH� DV� D
PHPEHU� RI� D� FRXUW�� FORWKHG�ZLWK� SRZHU� WR� DFW� DV
RQH� RI� WKH� PHPEHUV� RI� WKDW� FRXUW�� KLV� MXGJPHQW
ZRXOG�EH�WKDW�RI�D�FRXUW�ZLWKLQ�WKH�VFRSH�RI�������
'RXEW�WKDW�KLV�MXGJPHQW�LQ�WKH�SUHVHQW�LQVWDQFH�LV
VXFK� DULVHV� RXW� RI� RXU� GHFLVLRQ� LQ�0F.QLJKW� Y�
-DPHV������8�6�������ZKHUH�ZH�UHIXVHG�WR�UHYLHZ
WKH�GHQLDO�RI�D�GLVFKDUJH�E\�D�MXGJH�RI�DQ�LQIHULRU

FRXUW� RI�2KLR�ZKR� LVVXHG� WKH�ZULW� DQG� KHDUG� WKH
FDVH� DW� FKDPEHUV�� ,W� DSSHDUHG� WKDW� WKH� SHWLWLRQHU
KDG�DGGUHVVHG�KLV�SHWLWLRQ�WR�D�MXGJH�RI�WKH�&LUFXLW
&RXUW� LQVWHDG�RI� WKH�FRXUW� LWVHOI��DQG�WKDW��IRU� WKLV
UHDVRQ��WKH�RUGHU�RI�WKH�MXGJH�ZDV�QRW�UHYLHZDEOH
E\� WKH� 6XSUHPH� &RXUW� RI� 2KLR� DV� LW� ZRXOG� KDYH
EHHQ� KDG� WKH� ZULW� EHHQ� DGGUHVVHG� ��� � WR� WKH
&LUFXLW�&RXUW�WKRXJK�KHDUG�E\�D�VLQJOH�MXGJH��7KH
SHWLWLRQHU� KDG� QRW� H[KDXVWHG� KLV� VWDWH� UHPHG\
VLQFH��WKRXJK�KH�FRXOG�KDYH�REWDLQHG�D�GHFLVLRQ�E\
WKH� KLJKHVW� FRXUW� RI� WKH� 6WDWH�� KH� KDG� DYRLGHG
GRLQJ� VR�� DQG� WKHQ� VRXJKW� WR� FRPH� WR� WKLV� FRXUW
GLUHFWO\�IURP�WKH�RUGHU�RI�WKH�&LUFXLW�-XGJH�RQ�WKH
WKHRU\�WKDW�WKDW�MXGJH
V�RUGHU�ZDV�WKH�ILQDO�RUGHU�RI
WKH�KLJKHVW�FRXUW�RI� WKH�6WDWH�ZKLFK�FRXOG�GHFLGH
KLV�FDVH��,Q�D�ODWHU�GHFLVLRQ��ZH�UHIHUUHG�WR�WKLV�DQG
RWKHU�FRJQDWH�FDVHV�DV�GHFLGLQJ�WKDW�DSSHDOV�GR�QRW
OLH� WR� WKLV� FRXUW� IURP� RUGHUV� E\� MXGJHV� DW
FKDPEHUV� � EXW� WKH� IXQGDPHQWDO� UHDVRQ� IRU
GHQ\LQJ�RXU�MXULVGLFWLRQ�ZDV�WKDW�WKH�DSSHOODQW�KDG
QRW�H[KDXVWHG�VWDWH�UHPHGLHV�

���

�

� &UDLJ�Y��+HFKW������8�6�����������

,Q� YLHZ� RI� ZKDW� KDV� EHHQ� VDLG� RI� WKH� SRZHU� RI
-XGJH� %RQG� DV� D� MXGLFLDO� WULEXQDO� WR� KHDU� DQG
ILQDOO\�GHFLGH�WKH�FDXVH��DQG�RI�WKH�MXGLFLDO�TXDOLW\
RI�KLV�DFWLRQ�ZH�DUH�RI�RSLQLRQ� WKDW�KLV� MXGJPHQW
ZDV�WKDW�RI�D�FRXUW�ZLWKLQ�WKH�LQWHQGPHQW�RI�������

��� 'LG� WKH� MXGJPHQW� HQWHUHG� FRPSO\� ZLWK� WKH
UHTXLUHPHQW� RI� �� ���� WKDW� LW� PXVW� EH� D� ILQDO
MXGJPHQW�UHQGHUHG�E\�WKH�KLJKHVW�FRXUW�LQ�ZKLFK�D
GHFLVLRQ� FRXOG� EH� KDG"� $JDLQ� DQVZHU� PXVW� EH
PDGH� LQ� WKH� OLJKW� RI� WKH� DSSOLFDEOH� ODZ� RI
0DU\ODQG�� 7KH� MXGJPHQW� ZDV� ILQDO� LQ� WKH� VHQVH
WKDW� DQ� RUGHU� RI� D� 0DU\ODQG� MXGJH� LQ� D� KDEHDV
FRUSXV� FDVH�� ZKDWHYHU� WKH� FRXUW� WR� ZKLFK� KH
EHORQJV�� LV� QRW� UHYLHZDEOH� E\� DQ\� RWKHU� FRXUW� RI
0DU\ODQG� H[FHSW� LQ� VSHFLILF� LQVWDQFHV� QDPHG� LQ
VWDWXWHV�ZKLFK�DUH�KHUH�LQDSSOLFDEOH� �,W�LV�WUXH�WKDW
WKH�RUGHU�ZDV�QRW�ILQDO��DQG�WKH�SHWLWLRQHU�KDV�QRW
H[KDXVWHG� VWDWH� UHPHGLHV� LQ� WKH� VHQVH� WKDW� LQ
0DU\ODQG�� DV� LQ� (QJODQG�� LQ� PDQ\� RI� WKH� 6WDWHV�
DQG� LQ� WKH� IHGHUDO� FRXUWV�� D� SULVRQHU� PD\� DSSO\
VXFFHVVLYHO\���� �WR�RQH�MXGJH�DIWHU�DQRWKHU�DQG�WR

�

���
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RQH� FRXUW� DIWHU� DQRWKHU� ZLWKRXW� H[KDXVWLQJ� KLV
ULJKW� �:H� WKLQN� WKLV� FLUFXPVWDQFH� GRHV� QRW� GHQ\
WR� WKH� MXGJPHQW� LQ� D� JLYHQ� FDVH� WKH� TXDOLW\� RI
ILQDOLW\� UHTXLVLWH� WR� WKLV� FRXUW
V� MXULVGLFWLRQ�
$OWKRXJK�WKH�MXGJPHQW�LV�ILQDO�LQ�WKH�VHQVH�WKDW�LW
LV�QRW�VXEMHFW� WR� UHYLHZ�E\�DQ\�RWKHU�FRXUW�RI� WKH
6WDWH�� ZH� PD\�� LQ� RXU� GLVFUHWLRQ�� UHIXVH� WKH� ZULW
ZKHQ�WKHUH�LV�D�KLJKHU�FRXUW�RI�WKH�6WDWH�WR�ZKLFK
DQRWKHU� SHWLWLRQ� IRU� WKH� UHOLHI� VRXJKW� FRXOG� EH
DGGUHVVHG� � EXW� WKLV� LV� QRW� VXFK� D� FDVH�� 7R� KROG
WKDW�� VLQFH� VXFFHVVLYH� DSSOLFDWLRQV� WR� FRXUWV� DQG
MXGJHV�RI�0DU\ODQG�PD\�EH�PDGH�DV�RI� ULJKW�� WKH
MXGJPHQW� LQ� DQ\� FDVH� LV� QRW� ILQDO�� ZRXOG� EH� WR
GHQ\�DOO�UHFRXUVH�WR�WKLV�FRXUW�LQ�VXFK�FDVHV�

�

�

� %HOO�Y��6WDWH����*LOO�������([�SDUWH�2
1HLOO�
�� 0G�� ����� ,Q� UH� &RVWRQ�� ��� 0G�� ����

&RVWRQ� Y�� &RVWRQ�� ��� 0G�� ����� 6WDWH� Y�
*OHQQ�����0G�������$QQDSROLV�Y��+RZDUG�
���0G�� ����� ��� $�� �����3HWLWLRQ� RI� 2WKR
-RQHV������0G����������$��G�����

� -XGJH�%RQG�LQWLPDWHV�WKDW�����RI�$UW������DV

DPHQGHG�E\�/DZV�������F������SHUPLWV�WKH

XVH�RI�D�UXOH�WR�VKRZ�FDXVH��FI��+ROLGD\�Y�
-RKQVWRQ�� ����8�6�� ����� RU� RWKHU� IRUP� RI

SUHOLPLQDU\� LQTXLU\� WR� DYRLG� WKH� QHFHVVLW\

RI�WKH�LVVXH�RI�D�ZULW�DQG�D�KHDULQJ�ZKHUH�D

UHGXQGDQW� SHWLWLRQ� LV� ILOHG� GLVFORVLQJ� QR

QHZ� PDWWHU�� 6HH�� 6DOLQJHU� Y�� /RLVHO�� ���
8�6�� ����� ��������� +H� GHWHUPLQHG�

KRZHYHU�� LQ� WKLV�FDVH� WR� LVVXH� WKH�ZULW�DQG

DIIRUG�D�KHDULQJ�

� 7HQQHU�Y��'XOOHD������8�6������

6LQFH� -XGJH�%RQG
V� RUGHU�ZDV� D� ILQDO� GLVSRVLWLRQ
E\� WKH� KLJKHVW� FRXUW� RI� 0DU\ODQG� LQ� ZKLFK� D
MXGJPHQW�FRXOG�EH�KDG�RI� WKH� LVVXH� MRLQHG�RQ� WKH
LQVWDQW�SHWLWLRQ�ZH�KDYH�MXULVGLFWLRQ�WR�UHYLHZ�LW�

���:DV� WKH� SHWLWLRQHU
V� FRQYLFWLRQ� DQG� VHQWHQFH� D
GHSULYDWLRQ� RI� KLV� OLEHUW\� ZLWKRXW� GXH� SURFHVV� RI
ODZ�� LQ� YLRODWLRQ� RI� WKH� )RXUWHHQWK� $PHQGPHQW�
EHFDXVH�RI�WKH�FRXUW
V�UHIXVDO�WR�DSSRLQW�FRXQVHO�DW
KLV�UHTXHVW"

7KH�6L[WK�$PHQGPHQW�RI�WKH�QDWLRQDO�&RQVWLWXWLRQ
DSSOLHV� RQO\� WR� WULDOV� LQ� IHGHUDO� FRXUWV� � 7KH� GXH
SURFHVV�FODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW�GRHV
QRW� LQFRUSRUDWH�� ��� � DV� VXFK�� WKH� VSHFLILF
JXDUDQWHHV� IRXQG� LQ� WKH� 6L[WK� $PHQGPHQW�
DOWKRXJK�D�GHQLDO�E\�D�6WDWH�RI�ULJKWV�RU�SULYLOHJHV
VSHFLILFDOO\�HPERGLHG�LQ�WKDW�DQG�RWKHUV�RI�WKH�ILUVW
HLJKW� DPHQGPHQWV�PD\�� LQ� FHUWDLQ� FLUFXPVWDQFHV�
RU�LQ�FRQQHFWLRQ�ZLWK�RWKHU�HOHPHQWV��RSHUDWH��LQ�D
JLYHQ�FDVH��WR�GHSULYH�D�OLWLJDQW�RI�GXH�SURFHVV�RI
ODZ� LQ�YLRODWLRQ�RI� WKH�)RXUWHHQWK� �'XH� SURFHVV
RI� ODZ� LV� VHFXUHG� DJDLQVW� LQYDVLRQ� E\� WKH� IHGHUDO
*RYHUQPHQW� E\� WKH� )LIWK� $PHQGPHQW�� DQG� LV
VDIHJXDUGHG�DJDLQVW�VWDWH�DFWLRQ�LQ�LGHQWLFDO�ZRUGV
E\� WKH� )RXUWHHQWK�� 7KH� SKUDVH� IRUPXODWHV� D
FRQFHSW� OHVV� ULJLG� DQG� PRUH� IOXLG� WKDQ� WKRVH
HQYLVDJHG� LQ� RWKHU� VSHFLILF� DQG� SDUWLFXODU
SURYLVLRQV�RI� WKH�%LOO�RI�5LJKWV�� ,WV�DSSOLFDWLRQ� LV
OHVV�D�PDWWHU�RI�UXOH��$VVHUWHG�GHQLDO�LV�WR�EH�WHVWHG
E\� DQ� DSSUDLVDO� RI� WKH� WRWDOLW\�RI� IDFWV� LQ� D� JLYHQ
FDVH��7KDW�ZKLFK�PD\�� LQ�RQH�VHWWLQJ��FRQVWLWXWH�D
GHQLDO� RI� IXQGDPHQWDO� IDLUQHVV�� VKRFNLQJ� WR� WKH
XQLYHUVDO� VHQVH� RI� MXVWLFH�� PD\�� LQ� RWKHU
FLUFXPVWDQFHV�� DQG� LQ� WKH� OLJKW� RI� RWKHU
FRQVLGHUDWLRQV�� IDOO� VKRUW� RI� VXFK� GHQLDO� � ,Q� WKH
DSSOLFDWLRQ�RI�VXFK�D�FRQFHSW�� WKHUH� LV�DOZD\V� WKH
GDQJHU�RI�IDOOLQJ�LQWR�WKH�KDELW�RI�IRUPXODWLQJ�WKH
JXDUDQWHH� LQWR� D� VHW� RI� KDUG� DQG� IDVW� UXOHV�� WKH
DSSOLFDWLRQ� RI� ZKLFK� LQ� D� JLYHQ� FDVH� PD\� EH� WR
LJQRUH�WKH�TXDOLI\LQJ�IDFWRUV�WKHUHLQ�GLVFORVHG�

�

���
��

��

��

� 8QLWHG� 6WDWHV� Y�� 'DZVRQ�� ��� +RZ�� ����
����� 7ZLWFKHOO� Y�� 3HQQV\OYDQLD�� �� :DOO�

����� ����� 6SLHV� Y�� ,OOLQRLV�� ���� 8�6�� ����
����� ,Q� UH� 6DZ\HU�� ���� 8�6�� ����� ����
%URRNV� Y�� 0LVVRXUL�� ���� 8�6�� ����� ����
(LOHQEHFNHU�Y��'LVWULFW�&RXUW������8�6�����
���� ����:HVW� Y�� /RXLVLDQD�� ���� 8�6�� ����
�����+RZDUG� Y�� .HQWXFN\�� ���� 8�6�� ����
����

�� +XUWDGR� Y�� &DOLIRUQLD�� ���� 8�6�� ����

0D[ZHOO� Y�� 'RZ�� ���� 8�6�� �����:HVW� Y�
/RXLVLDQD�� ���� 8�6�� ����� 7ZLQLQJ� Y��1HZ
-HUVH\�� ���� 8�6�� ���� )UDQN� Y�� 0DQJXP�
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���� 8�6�� ����� 6Q\GHU� Y�� 0DVVDFKXVHWWV�
���� 8�6�� ���� 3DONR� Y�� &RQQHFWLFXW�� ���
8�6������

�� &RPSDUH�7ZLQLQJ�Y��1HZ�-HUVH\�� ����8�6�
���� ����3RZHOO� Y��$ODEDPD�� ���� 8�6�� ���
3DONR�Y��&RQQHFWLFXW������8�6�����������II�

�� &RPSDUH� /LVHQED� Y�� &DOLIRUQLD�� ���� 8�6�
�������������

7KH�SHWLWLRQHU�� LQ� WKLV� LQVWDQFH��DVNV�XV�� LQ�HIIHFW�
WR� DSSO\� D� UXOH� LQ� WKH� HQIRUFHPHQW� RI� WKH� GXH
SURFHVV� FODXVH�� +H� VD\V� WKH� UXOH� WR� EH� GHGXFHG
IURP� RXU� IRUPHU� GHFLVLRQV� LV� WKDW�� LQ� HYHU\� FDVH�
ZKDWHYHU� WKH� FLUFXPVWDQFHV�� RQH� FKDUJHG� ZLWK
FULPH�� ZKR� LV� XQDEOH� WR� REWDLQ� FRXQVHO�� PXVW� EH
IXUQLVKHG�FRXQVHO�E\�WKH�6WDWH��([SUHVVLRQV�LQ�WKH�
��� � RSLQLRQV� RI� WKLV� FRXUW� OHQG� FRORU� WR� WKH
DUJXPHQW� � EXW�� DV� WKH�SHWLWLRQHU� DGPLWV�� QRQH�RI
RXU� GHFLVLRQV� VTXDUHO\� DGMXGLFDWHV� WKH� TXHVWLRQ
QRZ�SUHVHQWHG�

���
��

�� 3RZHOO� Y�� $ODEDPD�� ���� 8�6�� ���� ���
*URVMHDQ�Y��$PHULFDQ�3UHVV�&R��� ����8�6�
���������������-RKQVRQ�Y��=HUEVW������8�6�
����������$YHU\�Y��$ODEDPD������8�6������
����

,Q�3RZHOO� Y��$ODEDPD������8�6������ LJQRUDQW� DQG
IULHQGOHVV� QHJUR� \RXWKV�� VWUDQJHUV� LQ� WKH
FRPPXQLW\�� ZLWKRXW� IULHQGV� RU� PHDQV� WR� REWDLQ
FRXQVHO��ZHUH�KXUULHG�WR�WULDO�IRU�D�FDSLWDO�RIIHQVH
ZLWKRXW� HIIHFWLYH� DSSRLQWPHQW� RI� FRXQVHO� RQ
ZKRP� WKH� EXUGHQ� RI� SUHSDUDWLRQ� DQG� WULDO� ZRXOG
UHVW�� DQG�ZLWKRXW� DGHTXDWH� RSSRUWXQLW\� WR� FRQVXOW
HYHQ� WKH� FRXQVHO� FDVXDOO\� DSSRLQWHG� WR� UHSUHVHQW
WKHP��7KLV� RFFXUUHG� LQ� D�6WDWH�ZKRVH� VWDWXWH� ODZ
UHTXLUHG� WKH� DSSRLQWPHQW� RI� FRXQVHO� IRU� LQGLJHQW
GHIHQGDQWV� SURVHFXWHG� IRU� WKH� RIIHQVH� FKDUJHG�
7KXV�WKH�WULDO�ZDV�FRQGXFWHG�LQ�GLVUHJDUG�RI�HYHU\
SULQFLSOH�RI�IDLUQHVV�DQG�LQ�GLVUHJDUG�RI�WKDW�ZKLFK
ZDV�GHFODUHG�E\�WKH�ODZ�RI�WKH�6WDWH�D�UHTXLVLWH�RI
D� IDLU� WULDO�� 7KLV� FRXUW� KHOG� WKH� UHVXOWLQJ
FRQYLFWLRQV� ZHUH� ZLWKRXW� GXH� SURFHVV� RI� ODZ�� ,W
VDLG�WKDW��LQ�WKH�OLJKW�RI�DOO�WKH�IDFWV��WKH�IDLOXUH�RI
WKH� WULDO�FRXUW� WR�DIIRUG� WKH�GHIHQGDQWV� UHDVRQDEOH
WLPH�DQG�RSSRUWXQLW\�WR�VHFXUH�FRXQVHO�ZDV�D�FOHDU

GHQLDO�RI�GXH�SURFHVV��7KH�FRXUW�VWDWHG�IXUWKHU�WKDW
�XQGHU� WKH� FLUFXPVWDQFHV� �� �� �� WKH� QHFHVVLW\� RI
FRXQVHO�ZDV�VR�YLWDO�DQG�LPSHUDWLYH�WKDW�WKH�IDLOXUH
RI�WKH�WULDO�FRXUW�WR�PDNH�DQ�HIIHFWLYH�DSSRLQWPHQW
RI�FRXQVHO�ZDV� OLNHZLVH�D�GHQLDO�RI�GXH�SURFHVV��
EXW� DGGHG�� �:KHWKHU� WKLV� ZRXOG� EH� VR� LQ� RWKHU
FULPLQDO� SURVHFXWLRQV�� RU� XQGHU� RWKHU
FLUFXPVWDQFHV��ZH�QHHG�QRW�GHWHUPLQH��$OO� WKDW� LW
LV� QHFHVVDU\� QRZ� WR� GHFLGH�� DV� ZH� GR� GHFLGH�� LV
WKDW�� LQ� D� FDSLWDO� FDVH�� ZKHUH� WKH� GHIHQGDQW� LV
XQDEOH� WR� HPSOR\� FRXQVHO�� DQG� LV� LQFDSDEOH
DGHTXDWHO\�RI�PDNLQJ�KLV�RZQ�GHIHQVH�EHFDXVH�RI
LJQRUDQFH�� IHHEOH�PLQGHGQHVV�� LOOLWHUDF\�� RU� WKH
OLNH��LW�LV�WKH�GXW\�RI�WKH�FRXUW��ZKHWKHU�UHTXHVWHG
RU� QRW�� WR� DVVLJQ� ��� � FRXQVHO� IRU� KLP� DV� D
QHFHVVDU\�UHTXLVLWH�RI�GXH�SURFHVV�RI�ODZ��������

���

/LNHZLVH��LQ�$YHU\�Y��$ODEDPD������8�6������� WKH
VWDWH�ODZ�UHTXLUHG�WKH�DSSRLQWPHQW�RI�FRXQVHO��7KH
FODLP� ZKLFK� ZH� IHOW� UHTXLUHG� H[DPLQDWLRQ�� DV� LQ
WKH� 3RZHOO� FDVH�� ZDV� WKDW� WKH� SXUSRUWHG
FRPSOLDQFH� ZLWK� WKLV� UHTXLUHPHQW� DPRXQWHG� WR
PHUH� OLS� VHUYLFH��6FUXWLQ\�RI� WKH� UHFRUG�GLVFORVHG
WKDW�FRXQVHO�KDG�EHHQ�DSSRLQWHG�DQG�WKH�GHIHQGDQW
KDG�EHHQ�DIIRUGHG�DGHTXDWH�RSSRUWXQLW\�WR�SUHSDUH
KLV�GHIHQVH�ZLWK�WKH�DLG�RI�FRXQVHO��:H��WKHUHIRUH�
RYHUUXOHG�WKH�FRQWHQWLRQ�WKDW�GXH�SURFHVV�KDG�EHHQ
GHQLHG�

,Q�6PLWK�Y��2
*UDG\������8�6�������WKH�SHWLWLRQ�IRU
KDEHDV�FRUSXV�DOOHJHG�D�IDLOXUH�WR�DSSRLQW�FRXQVHO
EXW� DYHUUHG� RWKHU� IDFWV� ZKLFK�� LI� HVWDEOLVKHG�
ZRXOG� SURYH� WKDW� WKH� WULDO� ZDV� D�PHUH� VKDP� DQG
SUHWHQVH��RIIHQVLYH� WR� WKH�FRQFHSW�RI�GXH�SURFHVV�
7KHUH�DOVR�� VWDWH� ODZ�UHTXLUHG� WKH�DSSRLQWPHQW�RI
FRXQVHO�IRU�RQH�RQ�WULDO�IRU�WKH�RIIHQVH�LQYROYHG�

7KRVH� FDVHV�� ZKLFK� DUH� WKH� SHWLWLRQHU
V� FKLHI
UHOLDQFH��GR�QRW�UXOH�WKLV��7KH�TXHVWLRQ�ZH�DUH�QRZ
WR�GHFLGH� LV�ZKHWKHU�GXH�SURFHVV�RI� ODZ�GHPDQGV
WKDW� LQ� HYHU\� FULPLQDO� FDVH�� ZKDWHYHU� WKH
FLUFXPVWDQFHV��D�6WDWH�PXVW� IXUQLVK�FRXQVHO� WR�DQ
LQGLJHQW�GHIHQGDQW��,V�WKH�IXUQLVKLQJ�RI�FRXQVHO�LQ
DOO� FDVHV� ZKDWHYHU� GLFWDWHG� E\� QDWXUDO�� LQKHUHQW�
DQG� IXQGDPHQWDO� SULQFLSOHV� RI� IDLUQHVV"� 7KH
DQVZHU� WR� WKH� TXHVWLRQ� PD\� EH� IRXQG� LQ� WKH
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FRPPRQ� XQGHUVWDQGLQJ� RI� WKRVH� ZKR� KDYH� OLYHG
XQGHU� WKH�$QJOR�$PHULFDQ�V\VWHP�RI� ODZ��%\� WKH
6L[WK�$PHQGPHQW� WKH�SHRSOH�RUGDLQHG�WKDW�� LQ�DOO
FULPLQDO� SURVHFXWLRQV�� WKH� DFFXVHG� VKRXOG� �HQMR\
WKH�ULJKW�������WR�KDYH�WKH�DVVLVWDQFH�RI�FRXQVHO�IRU
KLV�GHIHQFH���:H�KDYH�FRQVWUXHG� WKH�SURYLVLRQ� WR
UHTXLUH�DSSRLQWPHQW�RI�FRXQVHO�LQ�DOO�FDVHV�ZKHUH
D�GHIHQGDQW�LV�XQDEOH�WR�SURFXUH�WKH�VHUYLFHV�RI�DQ
DWWRUQH\�� DQG� ZKHUH� WKH� ULJKW� KDV� QRW� EHHQ
LQWHQWLRQDOO\� DQG� ��� � FRPSHWHQWO\� ZDLYHG�
7KRXJK�� DV� ZH� KDYH� QRWHG�� WKH� $PHQGPHQW� OD\V
GRZQ� QR� UXOH� IRU� WKH� FRQGXFW� RI� WKH� 6WDWHV�� WKH
TXHVWLRQ�UHFXUV�ZKHWKHU� WKH�FRQVWUDLQW� ODLG�E\�WKH
$PHQGPHQW� XSRQ� WKH� QDWLRQDO� FRXUWV� H[SUHVVHV� D
UXOH� VR� IXQGDPHQWDO� DQG� HVVHQWLDO� WR� D� IDLU� WULDO�
DQG� VR�� WR� GXH� SURFHVV� RI� ODZ�� WKDW� LW� LV� PDGH
REOLJDWRU\� XSRQ� WKH� 6WDWHV� E\� WKH� )RXUWHHQWK
$PHQGPHQW�� 5HOHYDQW� GDWD� RQ� WKH� VXEMHFW� DUH
DIIRUGHG�E\�FRQVWLWXWLRQDO�DQG�VWDWXWRU\�SURYLVLRQV
VXEVLVWLQJ� LQ� WKH� FRORQLHV� DQG� WKH� 6WDWHV� SULRU� WR
WKH� LQFOXVLRQ�RI� WKH�%LOO�RI�5LJKWV� LQ� WKH�QDWLRQDO
&RQVWLWXWLRQ��DQG�LQ�WKH�FRQVWLWXWLRQDO�� OHJLVODWLYH�
DQG� MXGLFLDO� KLVWRU\� RI� WKH� 6WDWHV� WR� WKH� SUHVHQW
GDWH�� 7KHVH� FRQVWLWXWH� WKH� PRVW� DXWKRULWDWLYH
VRXUFHV� IRU� DVFHUWDLQLQJ� WKH� FRQVLGHUHG� MXGJPHQW
RI�WKH�FLWL]HQV�RI�WKH�6WDWHV�XSRQ�WKH�TXHVWLRQ�

��� ��

�� -RKQVRQ�Y��=HUEVW������8�6������

7KH�&RQVWLWXWLRQV�RI�WKH�WKLUWHHQ�RULJLQDO�6WDWHV��DV
WKH\� ZHUH� DW� WKH� WLPH� RI� IHGHUDO� XQLRQ�� H[KLELW
JUHDW� GLYHUVLW\� LQ� UHVSHFW� RI� WKH� ULJKW� WR� KDYH
FRXQVHO� LQ� FULPLQDO� FDVHV�� 5KRGH� ,VODQG� KDG� QR
FRQVWLWXWLRQDO�SURYLVLRQ�RQ�WKH�VXEMHFW�XQWLO������
1RUWK�&DUROLQD�DQG�6RXWK�&DUROLQD�KDG�QRQH�XQWLO
������ 9LUJLQLD� KDV� QHYHU� KDG� DQ\�� 0DU\ODQG�� LQ
������DQG�1HZ�<RUN��LQ�������DGRSWHG�SURYLVLRQV
WR� WKH� HIIHFW� WKDW� D� GHIHQGDQW� DFFXVHG� RI� FULPH
VKRXOG� EH� �DOORZHG�� FRXQVHO�� $� FRQVWLWXWLRQDO
PDQGDWH�WKDW�WKH�DFFXVHG�VKRXOG�KDYH�D�ULJKW�WR�EH
KHDUG�E\�KLPVHOI�DQG�E\�KLV�FRXQVHO�ZDV�DGRSWHG
E\� 3HQQV\OYDQLD� LQ� ������ 1HZ� +DPSVKLUH� LQ
������E\�'HODZDUH�LQ�������DQG�E\�&RQQHFWLFXW�LQ
������ ,Q� ����� 0DVVDFKXVHWWV� RUGDLQHG� WKDW� WKH
GHIHQGDQW� VKRXOG� KDYH� WKH� ULJKW� WR� EH� KHDUG� E\
KLPVHOI� RU� KLV� FRXQVHO� DW� KLV� HOHFWLRQ�� ,Q� ����

*HRUJLD�SURYLGHG�WKDW�WKH�DFFXVHG�PLJKW�EH�KHDUG
E\� KLPVHOI� RU� FRXQVHO�� RU� ERWK�� ,Q� ����� 1HZ
-HUVH\�JXDUDQWHHG�WKH�DFFXVHG�WKH�VDPH�SULYLOHJHV
RI�ZLWQHVVHV�DQG�FRXQVHO�DV�WKHLU�SURVHFXWRUV��DUH
RU�VKDOO�EH�HQWLWOHG�WR���������

7KH�VXEVWDQFH�RI�WKHVH�SURYLVLRQV�RI�FRORQLDO�DQG
HDUO\� VWDWH� FRQVWLWXWLRQV� LV� H[SODLQHG� E\� WKH
FRQWHPSRUDU\� FRPPRQ� ODZ�� 2ULJLQDOO\�� LQ
(QJODQG��D�SULVRQHU�ZDV�QRW�SHUPLWWHG�WR�EH�KHDUG
E\�FRXQVHO�XSRQ�WKH�JHQHUDO�LVVXH�RI�QRW�JXLOW\�RQ
DQ\� LQGLFWPHQW� IRU� WUHDVRQ� RU� IHORQ\� � 7KH
SUDFWLFH�RI�(QJOLVK�MXGJHV��KRZHYHU��ZDV�WR�SHUPLW
FRXQVHO� WR� DGYLVH� ZLWK� D� GHIHQGDQW� DV� WR� WKH
FRQGXFW� RI� KLV� FDVH� DQG� WR� UHSUHVHQW� KLP� LQ
FROODWHUDO�PDWWHUV�DQG�DV�UHVSHFWV�TXHVWLRQV�RI�ODZ
DULVLQJ� XSRQ� WKH� WULDO� � ,Q� ����� WKH� UXOH� ZDV
UHOD[HG�E\�VWDWXWH �WR�WKH�H[WHQW�RI�SHUPLWWLQJ�RQH
DFFXVHG�RI�WUHDVRQ�WKH�SULYLOHJH�RI�EHLQJ�KHDUG�E\
FRXQVHO�� 7KH� UXOH� IRUELGGLQJ� WKH� SDUWLFLSDWLRQ� RI
FRXQVHO� VWRRG�� KRZHYHU�� DV� WR� LQGLFWPHQWV� IRU
IHORQ\�� XQWLO� ������ ZKHQ� D� VWDWXWH� DFFRUGHG� WKH
ULJKW� WR� GHIHQG� E\� FRXQVHO� DJDLQVW� VXPPDU\
FRQYLFWLRQV� DQG� FKDUJHV� RI� IHORQ\� � ,Q
PLVGHPHDQRU� FDVHV� DQG�� DIWHU� ������ LQ
SURVHFXWLRQV� IRU� WUHDVRQ�� WKH� UXOH� ZDV� WKDW� WKH
GHIHQVH�PXVW�EH�FRQGXFWHG�HLWKHU�E\�WKH�GHIHQGDQW
LQ� SHUVRQ� RU� E\� FRXQVHO�� EXW� WKDW� ERWK�PLJKW� QRW
SDUWLFLSDWH�LQ�WKH�WULDO�

��

��

��

��

��

�� &KLWW\�&ULPLQDO�/DZ���WK�$P��(G���9RO����

S������

�� &KLWW\�� VXSUD�� 9RO�� ,�� S�� ����� 5H[� Y�
3DUNLQV����&��3������

�� 3DJH�������:LOO�����F���������

�� 3DJH���������:LOO�����F����������,�DQG�,,�

�� 5H[� Y��:KLWH�� ��&DPS��1�3�� ����5HJLQD� Y�
%RXFKHU����&��3������

,Q� WKH� OLJKW� RI� WKLV� FRPPRQ� ODZ� SUDFWLFH�� LW� LV
HYLGHQW� WKDW� WKH� FRQVWLWXWLRQDO� SURYLVLRQV� WR� WKH
HIIHFW� WKDW� D� GHIHQGDQW� VKRXOG� EH� �DOORZHG�
FRXQVHO� RU� VKRXOG� KDYH� D� ULJKW� �WR� EH� KHDUG� E\
KLPVHOI�DQG�KLV�FRXQVHO���RU�WKDW�KH�PLJKW�EH�KHDUG
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E\��HLWKHU�RU�ERWK���DW�KLV�HOHFWLRQ��ZHUH�LQWHQGHG
WR� GR� DZD\� ZLWK� WKH� UXOHV� ZKLFK� GHQLHG
UHSUHVHQWDWLRQ�� LQ�ZKROH�RU� LQ� SDUW�� E\� FRXQVHO� LQ
FULPLQDO� SURVHFXWLRQV�� EXW� ZHUH� QRW� DLPHG� WR
FRPSHO� WKH� 6WDWH� WR� SURYLGH� FRXQVHO� IRU� D
GHIHQGDQW�� $W� WKH� OHDVW�� VXFK� D� FRQVWUXFWLRQ� E\
6WDWH�FRXUWV�DQG�OHJLVODWRUV�FDQ�QRW�EH�VDLG�WR�ODFN
UHDVRQDEOH�EDVLV��������

7KH�VWDWXWHV�LQ�IRUFH�LQ�WKH�WKLUWHHQ�RULJLQDO�6WDWHV
DW�WKH�WLPH�RI�WKH�DGRSWLRQ�RI�WKH�%LOO�RI�5LJKWV�DUH
DOVR�LOOXPLQDWLQJ��,W�LV�RI�LQWHUHVW�WKDW�WKH�PDWWHU�RI
DSSRLQWPHQW� RI� FRXQVHO� IRU� GHIHQGDQWV�� LI� GHDOW
ZLWK�DW�DOO��ZDV�GHDOW�ZLWK�E\�VWDWXWH�UDWKHU�WKDQ�E\
FRQVWLWXWLRQDO� SURYLVLRQ�� 7KH� FRQWHPSRUDU\
OHJLVODWLRQ�H[KLELWV�JUHDW�GLYHUVLW\�RI�SROLF\���

�� &RQQHFWLFXW�KDG�QR�VWDWXWH��DOWKRXJK�LW�ZDV

WKH�FXVWRP�RI� WKH�FRXUWV� WR�DVVLJQ�FRXQVHO

LQ� DOO� FULPLQDO� FDVHV�� 6ZLIW�� �6\VWHP� RI

/DZV��&RQQHFWLFXW��� ������9RO�� ,,�� S�� ����

,Q�'HODZDUH�3HQQ
V�/DZV�RI�������F��;;,,�

DQG� LQ� 3HQQV\OYDQLD� WKH� $FW� RI� 0D\� ���

��������,,,��0LWFKHOO�DQG�)ODQGHUV
�6WDWXWHV

DW�/DUJH�RI�3HQQD��������������9RO�� ,,,��S�

�����SURYLGHG�IRU�DSSRLQWPHQW�RQO\�LQ�FDVH

RI� �IHORQLHV� RI� GHDWK��� *HRUJLD� KDV� QHYHU

KDG�DQ\� ODZ�RQ� WKH� VXEMHFW��0DU\ODQG�KDG

QR�VXFK�ODZ�DW� WKH�WLPH�RI� WKH�DGRSWLRQ�RI

WKH� %LOO� RI� 5LJKWV�� $Q� $FW� RI� ����� LQ

0DVVDFKXVHWWV� JDYH� WKH� ULJKW� WR� KDYH

FRXQVHO� DSSRLQWHG� LQ� FDVHV� RI� WUHDVRQ� RU

PLVSULVLRQ� RI� WUHDVRQ�� /DZV� RI� WKH

&RPPRQZHDOWK� RI� 0DVVDFKXVHWWV� IURP

1RY����������� WR�)HE������������ F��/;;,�

9RO�� ,,�� $SSHQGL[�� S�� ������ %\� DQ� $FW� RI

)HE�� ��� ������ 1HZ� +DPSVKLUH� UHTXLUHG

DSSRLQWPHQW� LQ� DOO� FDVHV� ZKHUH� WKH

SXQLVKPHQW� ZDV� GHDWK��0HWFDOI
V� /DZV� RI

1HZ� +DPSVKLUH�� ������ 9RO�� ��� SS�� ����

����� $Q� $FW� RI� 1HZ� -HUVH\� RI� 0DUFK� ��

�����������UHTXLUHG�DSSRLQWPHQW�LQ�WKH�FDVH

RI� DQ\� SHUVRQ� WULHG� XSRQ� DQ� LQGLFWPHQW�

$FWV� RI� WKH� *HQHUDO� $VVHPEO\� RI� WKH

6HVVLRQ�RI�������F��';;;,,��S��������1HZ

<RUN� DSSDUHQWO\� KDG� QR� VWDWXWH� RQ� WKH

VXEMHFW�� 6HH� $FW�� )HE�� ���� ������ /DZV� RI

1HZ� <RUN�� 6HVVLRQV� �VW� WR� ��WK� �������

9RO��,��SS���������$Q�$FW�RI������RI�1RUWK

&DUROLQD� PDGH� QR� SURYLVLRQ� IRU

DSSRLQWPHQW�� EXW� DFFRUGHG� GHIHQGDQWV� WKH

ULJKW� WR� KDYH� FRXQVHO�� /DZV� RI� 1RUWK

&DUROLQD�� ������ SS�� ���� ���� 5KRGH� ,VODQG

KDG� QR� VWDWXWH� XQWLO� ������ ZKHQ� RQH� ZDV

SDVVHG� LQ� WKH� ZRUGV� RI� WKH� 6L[WK

$PHQGPHQW�� /DZV� ������ S�� ���� 6RXWK

&DUROLQD�� E\� $FW� RI� $XJXVW� ���� �����

OLPLWHG� DSSRLQWPHQW� WR� FDSLWDO� FDVHV�

*ULPNH
V� 6R�� &DU�� 3XE�� /DZV�� ����������

S�� ����� 9LUJLQLD�� E\� $FW� RI� 2FW�� �����

HQDFWHG� ZLWK� UHVSHFW� WR� RQH� FKDUJHG� ZLWK

WUHDVRQ�RU�IHORQ\�WKDW��WKH�FRXUW�VKDOO�DOORZ

KLP� FRXQVHO� �� �� �� LI� KH� GHVLUH� LW���+HQLQJ
V

6WDWXWHV�RI�9LUJLQLD�������������9RO������S�

����

7KH� FRQVWLWXWLRQV� RI� DOO� WKH� 6WDWHV�� SUHVHQWO\� LQ
IRUFH�� VDYH� WKDW� RI� 9LUJLQLD�� FRQWDLQ� SURYLVLRQV
ZLWK� UHVSHFW� WR� WKH� DVVLVWDQFH� RI� FRXQVHO� LQ
FULPLQDO�WULDOV��7KRVH�RI�QLQH���� �6WDWHV �PD\�EH
VDLG� WR�HPERG\�D�JXDUDQWHH� WH[WXDOO\� WKH�VDPH�DV
WKDW�RI�WKH�6L[WK�$PHQGPHQW��RU�RI�OLNH�LPSRUW��,Q
WKH�IXQGDPHQWDO� ODZ�RI�PRVW�6WDWHV��KRZHYHU�� WKH
ODQJXDJH� XVHG� LQGLFDWHV� RQO\� WKDW� D� GHIHQGDQW� LV
QRW�WR�EH�GHQLHG�WKH�SULYLOHJH�RI�UHSUHVHQWDWLRQ�E\
FRXQVHO�RI�KLV�FKRLFH�

��� ��

��

�� *HRUJLD� �$UW�� ,�� 3DU�� 9��� ,RZD� �$UW�� ,�� �
����� /RXLVLDQD� �$UW�� ,�� �� ���� 0LFKLJDQ
�'HF�� RI�5LJKWV��$UW�� ,,�� �� �����0LQQHVRWD
�$UW��,��������1HZ�-HUVH\��$UW��,��������1RUWK
&DUROLQD��$UW��,���������5KRGH�,VODQG� �$UW�
,���������:HVW�9LUJLQLD��$UW��,,,��������

�� 6RPH� DVVHUW� WKH� ULJKW� RI� D� GHIHQGDQW� �WR

DSSHDU� DQG� GHIHQG� LQ� SHUVRQ� DQG� E\

FRXQVHO���$UL]RQD��$UW��,,���������&RORUDGR
�$UW�� ,,�� �� ����� ,OOLQRLV� �$UW�� ,,�� �� ���
0LVVRXUL��$UW��,,���������0RQWDQD��$UW��,,,�
�� �����1HZ�0H[LFR� �$UW�� ,,�� �� ����� 6RXWK
'DNRWD� �$UW��9,��������8WDK� �$UW��,��������
:\RPLQJ� �$UW�� ,�� �� �����2WKHUV� SKUDVH� WKH
ULJKW� DV� WKDW� �WR� EH� KHDUG� E\� KLPVHOI� DQG

>KLV@� FRXQVHO��� $UNDQVDV� �$UW�� ,,�� �� ����
'HODZDUH� �$UW�� ,�� �� ���� ,QGLDQD� �$UW�� ,�� �
����� .HQWXFN\� �%LOO� RI� 5LJKWV�� �� ����

3HQQV\OYDQLD��$UW��,��������7HQQHVVHH� �$UW�

7

Betts v. Brady     316 U.S. 455 (1942)

8



,�� ������9HUPRQW� �&K�� ,��$UW�� ��WK��� RU� �E\
KLPVHOI�DQG�E\�FRXQVHO���&RQQHFWLFXW��$UW�
,�� �� ���� RU� �E\� KLPVHOI� DQG� FRXQVHO���1HZ
+DPSVKLUH� �%LOO� RI� 5LJKWV�� ��WK��

2NODKRPD��$UW��,,���������2UHJRQ��$UW��,���
�����:LVFRQVLQ��$UW��,��������RU��E\�KLPVHOI

DQG�FRXQVHO�RU� HLWKHU���$ODEDPD� �$UW�� ,�� �
���� �E\� KLPVHOI� RU� FRXQVHO� RU� >E\@� ERWK��

)ORULGD��'HF��RI�5LJKWV���������0LVVLVVLSSL
�$UW�� ,,,�� �� ����� 6RXWK� &DUROLQD� �$UW�� ,�� �
����� 7H[DV� �$UW�� ,�� �� ����� 7KH� YHUELDJH
VRPHWLPHV� HPSOR\HG� LV�� �WR� DSSHDU� DQG

GHIHQG� LQ� SHUVRQ� DQG� ZLWK� FRXQVHO��

&DOLIRUQLD� �$UW�� ,�� �� ����� ,GDKR�� �$UW�� ,�� �
�����1RUWK�'DNRWD��$UW��,���������2KLR��$UW�
,�� �� ����� RU� �LQ� SHUVRQ� RU� E\� FRXQVHO��

.DQVDV� �%LOO� RI� 5LJKWV�� �� ����� 1HEUDVND
�$UW�� ,�� �� �����:DVKLQJWRQ� �$UW�� ,�� �� ����
1HYDGD��$UW��,�������DQG�1HZ�<RUN��$UW��,���
��� DGG�� �DV� LQ� FLYLO� DFWLRQV��� 6RPH

FRQVWLWXWLRQV�IRUPXODWH�WKH�ULJKW�DV�RQH��WR

EH�KHDUG�E\�KLPVHOI�DQG�KLV�FRXQVHO�DW�KLV

HOHFWLRQ�� RU� �KLPVHOI� DQG� KLV� FRXQVHO� RU

HLWKHU�DW�KLV�HOHFWLRQ���0DVVDFKXVHWWV��3DUW
,�� �� ����� 0DLQH� �$UW�� ,�� �� ���� 0DU\ODQG
�'HF��RI�5LJKWV��$UW������VWDWHV�WKH�ULJKW�DV

WKDW��WR�EH�DOORZHG�FRXQVHO��

,Q� WKUHH� 6WDWHV�� WKH� JXDUDQWHH�� ZKHWKHU� RU� QRW� LQ
WKH� H[DFW� SKUDVHRORJ\� RI� WKH� 6L[WK� $PHQGPHQW�
KDV�EHHQ�KHOG� WR� UHTXLUH�DSSRLQWPHQW� LQ�DOO� FDVHV
ZKHUH� WKH� GHIHQGDQW� ��� � LV� XQDEOH� WR� SURFXUH
FRXQVHO� � ,Q� VL[�� WKH� SURYLVLRQV� �RQH� RI�ZKLFK� LV
OLNH�WKH�6L[WK�$PHQGPHQW��KDYH�EHHQ�KHOG�QRW� WR
UHTXLUH� WKH� DSSRLQWPHQW� RI� FRXQVHO� IRU� LQGLJHQW
GHIHQGDQWV� �,Q�HLJKW��SURYLVLRQV��RQH�RI�ZKLFK�LV
WKH� VDPH� DV� WKDW� RI� WKH� 6L[WK� $PHQGPHQW�� KDYH
HYLGHQWO\� QRW� EHHQ� YLHZHG� DV� UHTXLULQJ� VXFK
DSSRLQWPHQW�� VLQFH� WKH� FRXUWV� KDYH� HQIRUFHG
VWDWXWHV� PDNLQJ� DSSRLQWPHQW� GLVFUHWLRQDU\�� RU
REOLJDWRU\�RQO\�LQ�SURVHFXWLRQV�IRU�FDSLWDO�RIIHQVHV
RU�IHORQLHV�

���
��

��

��

�� (ODP�Y��-RKQVRQ�����*D�������'HON�Y��6WDWH�
��� *D�� ����� ��� 6�(�� ����� )XJDWH� Y�
&RPPRQZHDOWK�� ���� .\�� ����� ��� 6�:��G

����&DUSHQWHU�Y��'DQH�&RXQW\����:LV������

�� &XWWV� Y�� 6WDWH�� ��� )OD�� ���� ��� 6R�� ����
0F'RQDOG� Y�� &RPPRQZHDOWK�� ���� 0DVV�

����� ��� 1�(�� �����3HRSOH� Y��'XGOH\�� ���
0LFK�� ����� ���� 1�:�� ������ 3HRSOH� Y�
:LOOLDPV�� ���� 0LFK�� ����� ���� 1�:�� ����

3HRSOH�Y��+DUULV������0LFK�����������1�:�

�����3HRSOH� Y�� &UDQGHOO�� ���� 0LFK�� ����

���� 1�:�� ����� &RPPRQZHDOWK� Y�� 6PLWK�
����3D���������$��G����6WDWH�Y��6ZHHQH\����
6�'�����������1�:�������6WDWH�Y��<RHV�� ��
:��9D����������6�(�������FI��3DUGHH��Y��6DOW
/DNH�&RXQW\�����8WDK����������3������

�� $ODEDPD�� &RGH� ������� 7LW�� ���� �� ����
&DPSEHOO�Y��6WDWH������$OD���������6R�����
*LOFKULVW� Y�� 6WDWH�� ���� $OD�� ���� ���� 6R�
�����&ODUN�Y��6WDWH������$OD�����������6R�
����� /RXLVLDQD�� &RGH� &ULP�� 3URF�� �'DUW�

������ 7LW�� ;,,,�� $UW�� ����� 6WDWH� Y��'DYLV�
���� /D�� ����� ���� 6R�� ����� 0DU\ODQG�
$QQRWDWHG� &RGH� �)ODFN�� ������� $UW�� ���

3DU�����S��������FI�� WKH�GHFLVLRQ�EHORZ�DQG

&RDWHV�Y��0DU\ODQG������0G����������$��G

�����0LVVLVVLSSL�� $QQRWDWHG� &RGH� ������
&ULP��3URF��� F�� ���� �� ������/DZV������� F�

�����5HHG�Y��6WDWH������0LVV�����������6R�

�����5RELQVRQ�Y��6WDWH������0LVV����������

6R�� ����� 5KRGH� ,VODQG�� *HQHUDO� /DZV
������F�������������$FWV�5HVROYHV��������F�

�����S�������6WDWH� Y��+XGVRQ�� ���5�,�� ����
���� $�� ����� 6RXWK� &DUROLQD�� &RGH� �����
9RO������������6WDWH�Y��-RQHV������6�&������
���� 6�(�� ���� 7H[DV�� /RSH]� Y�� 6WDWH�� ��
7H[�&ULP�� ����� ��� 6�:�� ������)DJJHWW� Y�
6WDWH�� ����7H[�&ULP����������6�:��G�����

7KRPDV� Y�� 6WDWH�� ���� 7H[�&ULP�� ����� ���

6�:��G������$XVWLQ� Y��6WDWH�� ��� 6�:�� ����

9HUPRQW�� 3XEOLF� /DZV� ������� F�� ���� �
������F���������������F���������������6WDWH
Y��*RPH]�����9W����������$������

,Q�WZHOYH�6WDWHV��LW�VHHPV�WR�EH�XQGHUVWRRG�WKDW�WKH
FRQVWLWXWLRQDO� SURYLVLRQ� GRHV� QRW� UHTXLUH
DSSRLQWPHQW� RI� ��� � FRXQVHO�� VLQFH� VWDWXWHV� RI
JUHDWHU�RU�OHVV�DQWLTXLW\�FDOO�IRU�VXFK�DSSRLQWPHQW
RQO\� LQ� FDSLWDO� FDVHV� RU� FDVHV� RI� IHORQ\� RU� RWKHU
JUDYH�FULPH� �RU�UHIHU�WKH�PDWWHU�WR�WKH�GLVFUHWLRQ
RI� WKH�FRXUW� � ,Q�HLJKWHHQ�6WDWHV� WKH�VWDWXWHV�QRZ

���

��

��
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UHTXLUH� WKH� FRXUW� WR� DSSRLQW� LQ� DOO� FDVHV� ZKHUH
GHIHQGDQWV� DUH� XQDEOH� WR� SURFXUH� FRXQVHO� � %XW
WKLV� KDV� QRW� DOZD\V� EHHQ� ��� � WKH� VWDWXWRU\
UHTXLUHPHQW� LQ� VRPH� RI� WKRVH� 6WDWHV� � $QG� LW
VHHPV�WR�KDYH�EHHQ�DVVXPHG�E\�PDQ\�OHJLVODWXUHV
WKDW�WKH�PDWWHU�ZDV�RQH�IRU�UHJXODWLRQ�IURP�WLPH�WR
WLPH� DV� GHHPHG� QHFHVVDU\�� VLQFH� ODZV� UHTXLULQJ
DSSRLQWPHQW� LQ� DOO� FDVHV� KDYH� EHHQ� PRGLILHG� WR
UHTXLUH�LW�RQO\�LQ�WKH�FDVH�RI�FHUWDLQ�RIIHQVHV�

��

���
��

��

�� $UNDQVDV�� 6WHHO� 0F&DPSEHOO
V� &RPSLOHG

/DZV�RI�$UNDQVDV�7HUULWRU\���������&ULPHV

DQG�0LVGHPHDQRUV��� �� ���� S�� �����*DQWW
V

'LJHVW� RI�$UN�� 6WDWV�� ������&ULP�� 3URF�� F�

����$UW��;,,����������S�������3RSH
V�'LJHVW

�������� 9RO�� ��� F�� ���� �� ������ S�� �����

'HODZDUH�� 3HQQ
V� /DZV�� F�� ;;,,� �������
5HY��&RGH��������F���������������.DQVDV�
*HQ��6WDWV��������F�������������S�������*HQ�

6WDWV��������F��������������S��������0DLQH�
$FW� RI� 0DUFK� ��� ������ �� ��� S�� ����� 5�6�

$SU�� ���� ������ F�� ����� �� ���� S�� ����� 5�6�

������F�������������S��������0LQQHVRWD��$FW
RI�0DUFK����������*�/��������F��/;;,,���

��� 0DVRQ
V� 0LQQ�� 6WDWV�� ������� 9RO�� ��� F�

���� �� ������0LVVRXUL�� &DVVHOEHUU\
V� 5HY�
6WDWV�� ������ SS�� ����� ������� ����� 5HY�

6WDWV�� ������� &ULP�� 3URF�� �� �����

1HEUDVND��*HQ��6WDWV��������F�������������S�
����� &RPS�� 6WDW�� ������� &ULP�� 3URF�� $UW�

���������������1HZ�+DPSVKLUH��5�6�������
7LW�� ;;9,,�� F�� ����� S�� ����� 3XE�� /DZV

�������� F�� ����� /DZV� ������ F�� ���

:DVKLQJWRQ�� 7HUULWRULDO� 6WDWV�� ������ F�

/;;;9����������5HP��5HY��6WDWV��9RO�� ��

F������������

�� $UL]RQD�� &RGH� ������� $UW�� ��� ��� �������
��������&RORUDGR�� &ROR�� 6WDWV�� $QQRWDWHG
�������� 9RO�� ��� F�� ���� �� ����� S�� �����

0DU\ODQG��/DZV�������F������S������$QQR�
&RGH��)ODFN���������$UW������SDU����

�� &DOLIRUQLD��3HQDO�&RGH��'HHULQJ���������3W�
��� 7LW�� ��� F�� ��� �� ����� ,GDKR�� &RGH�$QQR�
������� �� ��������� ,OOLQRLV�� 5�6�� ������ F�
���� �� ����� ,RZD�� &RGH� ������ F�� ����� �
������� .DQVDV�� /DZV� ������ F�� ����

0LFKLJDQ�� 6WDWXWHV� $QQ�� �� ���� �����

0RQWDQD��5HY��&RGHV�$QQ���������F�������
�������1HYDGD��&RPS��/DZV��������&U��/�

3URF�����������1HZ�-HUVH\��1�-��6WDW��$QQ�
�� ��� �������1HZ� <RUN�� 7KRPSVRQ
V� /DZV

������� 3W�� ,,�� &RGH� RI� &ULP�� 3URF�� �� ����

1RUWK�'DNRWD��&RPS��/DZV��������9RO��,,�

�� ������2KLR�� 7KURFNPRUWRQ
V� &RGH�$QQ�

������� �� ���������2NODKRPD�� 6WDWV�� $QQ�
7LW��������������2UHJRQ��&RPS��/DZV�$QQ�

9RO�� ��� �� �������� 6RXWK� 'DNRWD�� &RGH
������� �� ��������� 7HQQHVVHH�� 0LFKLH
V

&RGH� ������� �� �������8WDK�� 5�6�� ������
&RGH� &U�� 3URF�� �� ����������� :\RPLQJ�
5�6�� ������� �� �������� &RQQHFWLFXW

SURYLGHV�RIILFLDO�SXEOLF�GHIHQGHUV�DYDLODEOH

WR�DOO�SHUVRQV�XQDEOH�WR�UHWDLQ�FRXQVHO��*�6�

�5HYLVLRQ�RI��������F����������������

$W�OHDVW�DV�HDUO\�DV���������(GZ�����F�����

(QJODQG�DGRSWHG�D�3RRU�3ULVRQHUV
�'HIHQFH

$FW�� XQGHU� ZKLFK� D� UXOH� ZDV� DGRSWHG

ZKHUHE\� DQ� 3DJH� ���� DFFXVHG� PLJKW

GHIHQG� E\� FRXQVHO� DVVLJQHG� E\� WKH� FRXUW�

%RZHQ�5RZODQGV�� &ULPLQDO� 3URFHHGLQJV�

/RQGRQ� ������� SS�� ������� 7KH� H[LVWLQJ

VWDWXWH� LV� WKH� 3RRU� 3ULVRQHUV
�'HIHQFH�$FW

�������������*D����� F������6HH�$UFKEROG
V

&ULPLQDO� 3OHDGLQJ��(YLGHQFH� DQG�3UDFWLFH�

��WK� (G�� ������� S�� ����� 8QGHU� WKLV� DFW� D

SRRU� GHIHQGDQW� LV� HQWLWOHG� DV� RI� ULJKW� WR

FRXQVHO� RQ� D� FKDUJH� RI� PXUGHU�� EXW

DVVLJQPHQW� RI� FRXQVHO� LV� GLVFUHWLRQDU\� LQ

RWKHU�FDVHV�

�� 6HH�H�J��HDUOLHU�DQG�PRUH�UHVWULFWHG�VWDWXWHV�

,GDKR��7HUU��/DZV���G�6HVV���������F��,,��S�
����� ,RZD�� $FW� RI� -DQXDU\� ��� ������ �� ���
.RUI�Y��-DVSHU�&RXQW\������,RZD���������
1�:��������0LFKLJDQ��/DZV�������$FW�1R�
����� S�� ����� 0RQWDQD�� $FW� -DQXDU\� ���
������ F�� ,;�� �� ����� 1HYDGD�� &RPS�� /�

���������F��/,,,��&KDQJHV�LQ�WKH�VWDWXWHV�RI

RWKHU�6WDWHV�PLJKW�EH�FLWHG��&RPSDUH�1RWHV

���DQG����

�� /RXLVLDQD�� &RPSDUH�/DZV�� ������$FW�1R�

�����6WDWH�Y��)HUULV�����/D��$QQ�������6WDWH
Y��%ULGJHV�� ����/D�� ����� ���6R�� �����ZLWK
/D�� &RGH� &ULP�� 3URF�� �'DUW�� ������ 7LW�

;,,,�� $UW�� �����1HEUDVND�� &RPSDUH� /DZV
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RI�������S�������ZLWK�&RPS��6WDWV����������

��������� :DVKLQJWRQ�� &RPSDUH� &RGH� RI

:DVKLQJWRQ� 7HUU�� ������� F�� /;;;9�� �

�����ZLWK�5HP��5HY��6WDWV��9RO����� F������

������ $QG� FRPSDUH� 7H[DV� &RGH� &ULP�

3URF�� �������� 3W�� ,,,�� $UWV�� ������ ZLWK

9HUQRQ
V� 6WDWV�� �������� $UW�� ������ DQG

/RSH]�Y��6WDWH�����7H[�&ULP����������6�:�

������DQG�7KRPDV� Y��6WDWH�� ����7H[�&ULP�

���������6�:��G�����

7KLV� PDWHULDO� GHPRQVWUDWHV� WKDW�� LQ� WKH� JUHDW
PDMRULW\�RI� WKH�6WDWHV�� LW� KDV�EHHQ� WKH� FRQVLGHUHG
MXGJPHQW� RI� WKH� SHRSOH�� WKHLU� UHSUHVHQWDWLYHV� DQG
WKHLU� FRXUWV� WKDW� DSSRLQWPHQW� RI� FRXQVHO� LV� QRW� D
IXQGDPHQWDO� ULJKW��HVVHQWLDO� WR�D� IDLU� WULDO��2Q� WKH
FRQWUDU\�� WKH� PDWWHU� KDV� JHQHUDOO\� EHHQ� GHHPHG
RQH� RI� OHJLVODWLYH� SROLF\�� ,Q� WKH� OLJKW� RI� WKLV
HYLGHQFH��ZH�DUH�XQDEOH�WR�VD\�WKDW�WKH�FRQFHSW�RI
GXH� SURFHVV� LQFRUSRUDWHG� LQ� WKH� )RXUWHHQWK
$PHQGPHQW�REOLJDWHV�WKH�6WDWHV��ZKDWHYHU�PD\�EH
WKHLU�RZQ�YLHZV�� WR�IXUQLVK�FRXQVHO� LQ�HYHU\�VXFK
FDVH�� (YHU\� FRXUW� KDV� SRZHU�� LI� LW� GHHPV� ���
SURSHU�� WR� DSSRLQW� FRXQVHO� ZKHUH� WKDW� FRXUVH
VHHPV�WR�EH�UHTXLUHG�LQ�WKH�LQWHUHVW�RI�IDLUQHVV�

���

7KH�SUDFWLFH�RI�WKH�FRXUWV�RI�0DU\ODQG�JLYHV�SRLQW
WR� WKH� SULQFLSOH� WKDW� WKH� 6WDWHV� VKRXOG� QRW� EH
VWUDLJKW�MDFNHWHG�LQ�WKLV�UHVSHFW��E\�D�FRQVWUXFWLRQ
RI� WKH� )RXUWHHQWK� $PHQGPHQW�� -XGJH� %RQG
V
RSLQLRQ� VWDWHV�� DQG� FRXQVHO� DW� WKH� EDU� FRQILUPHG
WKH�IDFW��WKDW�LQ�0DU\ODQG�WKH�XVXDO�SUDFWLFH�LV�IRU
WKH� GHIHQGDQW� WR� ZDLYH� D� WULDO� E\� MXU\�� 7KLV� WKH
SHWLWLRQHU� GLG� LQ� WKH� SUHVHQW� FDVH�� 6XFK� WULDOV�� DV
-XGJH�%RQG�UHPDUNV��DUH�PXFK�PRUH�LQIRUPDO�WKDQ
MXU\� WULDOV� DQG� LW� LV� REYLRXV� WKDW� WKH� MXGJH� FDQ
PXFK�EHWWHU�FRQWURO�WKH�FRXUVH�RI�WKH�WULDO�DQG�LV�LQ
D�EHWWHU�SRVLWLRQ�WR�VHH�LPSDUWLDO�MXVWLFH�GRQH�WKDQ
ZKHQ�WKH�IRUPDOLWLHV�RI�D�MXU\�WULDO�DUH�LQYROYHG���

�� -XGJH� %RQG� DGGV�� �&HUWDLQO\� P\� RZQ

H[SHULHQFH� LQ� FULPLQDO� WULDOV� RYHU� ZKLFK� ,

KDYH�SUHVLGHG��RYHU�������DV�,�HVWLPDWH�LW��

KDV� GHPRQVWUDWHG� WR�PH� WKDW� WKHUH� DUH� IDLU

WULDOV� ZLWKRXW� FRXQVHO� HPSOR\HG� IRU� WKH

SULVRQHUV��

,Q� WKLV� FDVH� WKHUH� ZDV� QR� TXHVWLRQ� RI� WKH
FRPPLVVLRQ� RI� D� UREEHU\�� 7KH� 6WDWH
V� FDVH
FRQVLVWHG�RI�HYLGHQFH�LGHQWLI\LQJ�WKH�SHWLWLRQHU�DV
WKH� SHUSHWUDWRU�� 7KH� GHIHQVH� ZDV� DQ� DOLEL�
3HWLWLRQHU�FDOOHG�DQG�H[DPLQHG�ZLWQHVVHV�WR�SURYH
WKDW� KH� ZDV� DW� DQRWKHU� SODFH� DW� WKH� WLPH� RI� WKH
FRPPLVVLRQ�RI� WKH�RIIHQVH��7KH�VLPSOH� LVVXH�ZDV
WKH�YHUDFLW\�RI�WKH�WHVWLPRQ\�IRU�WKH�6WDWH�DQG�WKDW
IRU� WKH� GHIHQGDQW�� $V� -XGJH� %RQG� VD\V�� WKH
DFFXVHG� ZDV� QRW� KHOSOHVV�� EXW� ZDV� D� PDQ� IRUW\�
WKUHH� \HDUV� ROG�� RI� RUGLQDU\� LQWHOOLJHQFH�� DQG
DELOLW\�WR�WDNH�FDUH�RI�KLV�RZQ�LQWHUHVWV�RQ�WKH�WULDO
RI�WKDW�QDUURZ�LVVXH��+H�KDG�RQFH�EHIRUH�EHHQ�LQ�D
FULPLQDO� FRXUW�� SOHDGHG� JXLOW\� WR� ODUFHQ\� DQG
VHUYHG� D� VHQWHQFH� DQG�ZDV� QRW�ZKROO\� XQIDPLOLDU
ZLWK� FULPLQDO� SURFHGXUH�� ,W� LV� TXLWH� FOHDU� WKDW� LQ
0DU\ODQG��LI�WKH�VLWXDWLRQ�KDG�EHHQ�RWKHUZLVH�DQG
LW� KDG� DSSHDUHG� WKDW� WKH� SHWLWLRQHU� ZDV�� IRU� DQ\
UHDVRQ��DW�D�VHULRXV�GLVDGYDQWDJH�E\�UHDVRQ�RI�WKH
ODFN� ��� � RI� FRXQVHO�� D� UHIXVDO� WR� DSSRLQW� ZRXOG
KDYH� UHVXOWHG� LQ� WKH� UHYHUVDO� RI� D� MXGJPHQW� RI
FRQYLFWLRQ��2QO\�UHFHQWO\�WKH�&RXUW�RI�$SSHDOV�KDV
UHYHUVHG�D�FRQYLFWLRQ�EHFDXVH�LW�ZDV�FRQYLQFHG�RQ
WKH� ZKROH� UHFRUG� WKDW� DQ� DFFXVHG�� WULHG� ZLWKRXW
FRXQVHO�� KDG� EHHQ� KDQGLFDSSHG� E\� WKH� ODFN� RI
UHSUHVHQWDWLRQ�

���

��

�� &RDWHV�Y��6WDWH������0G����������$��G�����

7R� GHGXFH� IURP� WKH� GXH� SURFHVV� FODXVH� D� UXOH
ELQGLQJ�XSRQ�WKH�6WDWHV�LQ�WKLV�PDWWHU�ZRXOG�EH�WR
LPSRVH� XSRQ� WKHP�� DV� -XGJH� %RQG� SRLQWV� RXW�� D
UHTXLUHPHQW�ZLWKRXW� GLVWLQFWLRQ� EHWZHHQ� FULPLQDO
FKDUJHV� RI� GLIIHUHQW� PDJQLWXGH� RU� LQ� UHVSHFW� RI
FRXUWV� RI� YDU\LQJ� MXULVGLFWLRQ�� $V� KH� VD\V�
�&KDUJHV� RI� VPDOO� FULPHV� WULHG� EHIRUH� MXVWLFHV� RI
WKH� SHDFH� DQG� FDSLWDO� FKDUJHV� WULHG� LQ� WKH� KLJKHU
FRXUWV� ZRXOG� HTXDOO\� UHTXLUH� WKH� DSSRLQWPHQW� RI
FRXQVHO��3UHVXPDEO\�LW�ZRXOG�EH�DUJXHG�WKDW�WULDOV
LQ� WKH� 7UDIILF� &RXUW� ZRXOG� UHTXLUH� LW��� $QG�
LQGHHG�� LW� ZDV� VDLG� E\� SHWLWLRQHU
V� FRXQVHO� ERWK
EHORZ� DQG� LQ� WKLV� FRXUW�� WKDW� DV� WKH� )RXUWHHQWK
$PHQGPHQW�H[WHQGV�WKH�SURWHFWLRQ�RI�GXH�SURFHVV
WR�SURSHUW\�DV�ZHOO�DV�WR�OLIH�DQG�OLEHUW\��LI�ZH�KROG
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05�� -867,&(� %/$&.�� GLVVHQWLQJ�� ZLWK� ZKRP
05�� -867,&(� '28*/$6� DQG� 05�� -867,&(
0853+<�FRQFXU�

ZLWK� WKH� SHWLWLRQHU�� ORJLF� ZRXOG� UHTXLUH� WKH
IXUQLVKLQJ� RI� FRXQVHO� LQ� FLYLO� FDVHV� LQYROYLQJ
SURSHUW\�

$V� ZH� KDYH� VDLG�� WKH� )RXUWHHQWK� $PHQGPHQW
SURKLELWV� WKH� FRQYLFWLRQ� DQG� LQFDUFHUDWLRQ� RI� RQH
ZKRVH� WULDO� LV� RIIHQVLYH� WR� WKH� FRPPRQ� DQG
IXQGDPHQWDO�LGHDV�RI�IDLUQHVV�DQG�ULJKW��DQG�ZKLOH
ZDQW�RI�FRXQVHO�LQ�D�SDUWLFXODU�FDVH�PD\�UHVXOW�LQ�D
FRQYLFWLRQ� ODFNLQJ� LQ� VXFK� IXQGDPHQWDO� IDLUQHVV�
ZH� FDQQRW� VD\� WKDW� WKH�$PHQGPHQW� HPERGLHV� DQ
LQH[RUDEOH�FRPPDQG�WKDW�QR�WULDO�IRU�DQ\�RIIHQVH�
RU�LQ�DQ\�FRXUW��FDQ�EH�IDLUO\�FRQGXFWHG�DQG�MXVWLFH
DFFRUGHG� D� GHIHQGDQW� ZKR� LV� QRW� UHSUHVHQWHG� E\
FRXQVHO�

7KH�MXGJPHQW�LV

$IILUPHG�

������

7R� KROG� WKDW� WKH� SHWLWLRQHU� KDG� D� FRQVWLWXWLRQDO
ULJKW�WR�FRXQVHO�LQ�WKLV�FDVH�GRHV�QRW�UHTXLUH�XV�WR
VD\�WKDW��QR�WULDO�IRU�DQ\�RIIHQVH��RU�LQ�DQ\�FRXUW�
FDQ� EH� IDLUO\� FRQGXFWHG� DQG� MXVWLFH� DFFRUGHG� D
GHIHQGDQW� ZKR� LV� QRW� UHSUHVHQWHG� E\� FRXQVHO��
7KLV� FDVH�FDQ�EH�GHWHUPLQHG�E\�D� UHVROXWLRQ�RI� D
QDUURZHU�TXHVWLRQ��ZKHWKHU� LQ�YLHZ�RI� WKH�QDWXUH
RI� WKH� RIIHQVH� DQG� WKH� FLUFXPVWDQFHV� RI� KLV� WULDO
DQG� FRQYLFWLRQ�� WKLV� SHWLWLRQHU� ZDV� GHQLHG� WKH
SURFHGXUDO�SURWHFWLRQ�ZKLFK�LV�KLV�ULJKW�XQGHU�WKH
)HGHUDO�&RQVWLWXWLRQ��,�WKLQN�KH�ZDV�

7KH� SHWLWLRQHU�� D� IDUP� KDQG�� RXW� RI� D� MRE� DQG� RQ
UHOLHI��ZDV�LQGLFWHG�LQ�D�0DU\ODQG�VWDWH�FRXUW�RQ�D
FKDUJH� RI� UREEHU\�� +H� ZDV� WRR� SRRU� WR� KLUH� D
ODZ\HU�� +H� VR� LQIRUPHG� WKH� FRXUW� DQG� UHTXHVWHG
WKDW� FRXQVHO� EH� DSSRLQWHG� WR� GHIHQG� KLP�� +LV
UHTXHVW�ZDV�GHQLHG��3XW� WR� WULDO�ZLWKRXW�D� ODZ\HU�
KH� FRQGXFWHG� KLV� RZQ� GHIHQVH��ZDV� IRXQG� JXLOW\�
DQG� ZDV� VHQWHQFHG� WR� HLJKW� \HDUV
� LPSULVRQPHQW�
7KH�FRXUW�EHORZ�IRXQG� WKDW� WKH�SHWLWLRQHU�KDG��DW

OHDVW� DQ� RUGLQDU\� DPRXQW� RI� LQWHOOLJHQFH��� ,W� LV
FOHDU� IURP� KLV� H[DPLQDWLRQ� RI� ZLWQHVVHV� WKDW� KH
ZDV�D�PDQ�RI�OLWWOH�HGXFDWLRQ�

,I�WKLV�FDVH�KDG�FRPH�WR�XV�IURP�D�IHGHUDO�FRXUW��LW
LV�FOHDU�ZH�VKRXOG�KDYH� WR� UHYHUVH� LW��EHFDXVH� WKH
6L[WK� $PHQGPHQW� PDNHV� WKH� ULJKW� WR� FRXQVHO� LQ
FULPLQDO� FDVHV� LQYLRODEOH� E\� WKH� )HGHUDO
*RYHUQPHQW�� ,� EHOLHYH� WKDW� WKH� )RXUWHHQWK
$PHQGPHQW� PDGH� WKH� 6L[WK� DSSOLFDEOH� WR� WKH
VWDWHV� � %XW� WKLV� YLHZ�� DOWKRXJK� RIWHQ� XUJHG� LQ
GLVVHQWV��KDV�QHYHU�EHHQ�DFFHSWHG�E\�D�PDMRULW\�RI
WKLV� &RXUW� ��� � DQG� LV� QRW� DFFHSWHG� WRGD\�� $
VWDWHPHQW� RI� WKH� JURXQGV� VXSSRUWLQJ� LW� LV�
WKHUHIRUH�� XQQHFHVVDU\� DW� WKLV� WLPH�� ,� EHOLHYH�
KRZHYHU�� WKDW�� XQGHU� WKH� SUHYDLOLQJ� YLHZ� RI� GXH
SURFHVV�� DV� UHIOHFWHG� LQ� WKH� RSLQLRQ� MXVW
DQQRXQFHG�� D� YLHZ� ZKLFK� JLYHV� WKLV� &RXUW� VXFK
YDVW�VXSHUYLVRU\�SRZHUV�WKDW�,�DP�QRW�SUHSDUHG�WR
DFFHSW� LW� ZLWKRXW� JUDYH� GRXEWV�� WKH� MXGJPHQW
EHORZ�VKRXOG�EH�UHYHUVHG�

�

���

� 'LVFXVVLRQ� RI� WKH� )RXUWHHQWK� $PHQGPHQW

E\� LWV� VSRQVRUV� LQ� WKH� 6HQDWH� DQG� +RXVH

VKRZV�WKHLU�SXUSRVH�WR�PDNH�VHFXUH�DJDLQVW

LQYDVLRQ� E\� WKH� VWDWHV� WKH� IXQGDPHQWDO

OLEHUWLHV� DQG� VDIHJXDUGV� VHW� RXW� LQ� WKH�%LOO

RI� 5LJKWV�� 7KH� OHJLVODWLYH� KLVWRU\� DQG

VXEVHTXHQW�FRXUVH�RI�WKH�DPHQGPHQW�WR�LWV

ILQDO� DGRSWLRQ� KDYH� EHHQ� GLVFXVVHG� LQ

)ODFN�� �7KH� $GRSWLRQ� RI� WKH� )RXUWHHQWK

$PHQGPHQW��� )ODFN� FLWHV� WKH

&RQJUHVVLRQDO� 3DJH� ���� GHEDWHV�

FRPPLWWHH� UHSRUWV�� DQG� RWKHU� GDWD� RQ� WKH

VXEMHFW�� :KHWKHU� WKH� DPHQGPHQW

DFFRPSOLVKHG� WKH� SXUSRVH� LWV� VSRQVRUV

LQWHQGHG�KDV�EHHQ�FRQVLGHUHG�E\�WKLV�&RXUW

LQ� WKH� IROORZLQJ� GHFLVLRQV�� DPRQJ� RWKHUV�

2
1HLO� Y��9HUPRQW�� ���� 8�6�� ����� GLVVHQW�
����� 0D[ZHOO� Y�� 'RZ�� ���� 8�6�� ����
GLVVHQW�� ����� 7ZLQLQJ� Y�� 1HZ� -HUVH\�� ���
8�6�������������GLVVHQW������

7KLV� &RXUW� KDV� MXVW� GHFODUHG� WKDW� GXH� SURFHVV� RI
ODZ�LV�GHQLHG�LI�D�WULDO�LV�FRQGXFWHG�LQ�VXFK�PDQQHU
WKDW� LW� LV� �VKRFNLQJ� WR� WKH� XQLYHUVDO� VHQVH� RI
MXVWLFH�� RU� �RIIHQVLYH� WR� WKH� FRPPRQ� DQG
IXQGDPHQWDO� LGHDV� RI� IDLUQHVV� DQG� ULJKW��� 2Q
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DQRWKHU� RFFDVLRQ�� WKLV� &RXUW� KDV� UHFRJQL]HG� WKDW
ZKDWHYHU� LV� �LPSOLFLW� LQ� WKH� FRQFHSW� RI� RUGHUHG
OLEHUW\�� DQG� �HVVHQWLDO� WR� WKH� VXEVWDQFH� RI� D
KHDULQJ�� LV� ZLWKLQ� WKH� SURFHGXUDO� SURWHFWLRQ
DIIRUGHG� E\� WKH� FRQVWLWXWLRQDO� JXDUDQW\� RI� GXH
SURFHVV��3DONR�Y��&RQQHFWLFXW������8�6�����������
����

7KH� ULJKW� WR� FRXQVHO� LQ� D� FULPLQDO� SURFHHGLQJ� LV
�IXQGDPHQWDO���3RZHOO� Y��$ODEDPD�� ���� 8�6�� ���
���� *URVMHDQ� Y�� $PHULFDQ� 3UHVV� &R��� ���� 8�6�
�������������� ,W� LV� JXDUGHG� IURP� LQYDVLRQ�E\� WKH
6L[WK� $PHQGPHQW�� DGRSWHG� WR� UDLVH� DQ� HIIHFWLYH
EDUULHU� DJDLQVW� DUELWUDU\� RU� XQMXVW� GHSULYDWLRQ� RI
OLEHUW\� E\� WKH� )HGHUDO� *RYHUQPHQW�� -RKQVRQ� Y�
=HUEVW������8�6�����������

$Q� KLVWRULFDO� HYDOXDWLRQ� RI� WKH� ULJKW� WR� D� IXOO
KHDULQJ� LQ� FULPLQDO� FDVHV�� DQG� WKH� GDQJHUV� RI
GHQ\LQJ�LW��ZHUH�VHW�RXW�LQ�WKH�3RZHOO�FDVH��ZKHUH
WKLV�&RXUW�VDLG���:KDW�������GRHV�D�KHDULQJ�LQFOXGH"
+LVWRULFDOO\�DQG�LQ�SUDFWLFH��LQ�RXU�RZQ�FRXQWU\�DW
OHDVW��LW�KDV�DOZD\V�LQFOXGHG�WKH�ULJKW�WR�WKH�DLG�RI
FRXQVHO�ZKHQ�GHVLUHG�DQG�SURYLGHG�E\�WKH�SHUVRQ
DVVHUWLQJ� WKH� ULJKW� �� �� �� (YHQ� WKH� LQWHOOLJHQW� ���
DQG�HGXFDWHG� OD\PDQ��� �� �� ODFNV�ERWK� WKH�VNLOO�DQG
NQRZOHGJH�DGHTXDWHO\�WR�SUHSDUH�KLV�GHIHQVH��HYHQ
WKRXJK� KH� KDYH� D� SHUIHFW� RQH�� +H� UHTXLUHV� WKH
JXLGLQJ� KDQG� RI� FRXQVHO� LQ� HYHU\� VWHS� LQ� WKH
SURFHHGLQJV�DJDLQVW�KLP��:LWKRXW�LW��WKRXJK�KH�EH
QRW� JXLOW\�� KH� IDFHV� WKH� GDQJHU� RI� FRQYLFWLRQ
EHFDXVH� KH� GRHV� QRW� NQRZ� KRZ� WR� HVWDEOLVK� KLV
LQQRFHQFH���3RZHOO�Y��$ODEDPD��VXSUD���������&I�
-RKQVRQ�Y��=HUEVW��VXSUD����������

���

$� SUDFWLFH� FDQQRW� EH� UHFRQFLOHG� ZLWK� �FRPPRQ
DQG� IXQGDPHQWDO� LGHDV� RI� IDLUQHVV� DQG� ULJKW��
ZKLFK�VXEMHFWV�LQQRFHQW�PHQ�WR�LQFUHDVHG�GDQJHUV
RI� FRQYLFWLRQ� PHUHO\� EHFDXVH� RI� WKHLU� SRYHUW\�
:KHWKHU� D�PDQ� LV� LQQRFHQW� FDQQRW�EH�GHWHUPLQHG
IURP� D� WULDO� LQ� ZKLFK�� DV� KHUH�� GHQLDO� RI� FRXQVHO
KDV� PDGH� LW� LPSRVVLEOH� WR� FRQFOXGH�� ZLWK� DQ\
VDWLVIDFWRU\� GHJUHH� RI� FHUWDLQW\�� WKDW� WKH
GHIHQGDQW
V�FDVH�ZDV�DGHTXDWHO\�SUHVHQWHG��1R�RQH
TXHVWLRQV� WKDW� GXH� SURFHVV� UHTXLUHV� D� KHDULQJ
EHIRUH� FRQYLFWLRQ� DQG� VHQWHQFH� IRU� WKH� VHULRXV

FULPH� RI� UREEHU\�� $V� WKH� 6XSUHPH� &RXUW� RI
:LVFRQVLQ� VDLG�� LQ� ������ ��� �� �� ZRXOG� LW� QRW� EH� D
OLWWOH� OLNH� PRFNHU\� WR� VHFXUH� WR� D� SDXSHU� WKHVH
VROHPQ�FRQVWLWXWLRQDO�JXDUDQWLHV�IRU�D�IDLU�DQG�IXOO
WULDO� RI� WKH� PDWWHUV� ZLWK� ZKLFK� KH� ZDV� FKDUJHG�
DQG� \HW� VD\� WR� KLP� ZKHQ� RQ� WULDO�� WKDW� KH� PXVW
HPSOR\�KLV�RZQ�FRXQVHO��ZKR�FRXOG�DORQH� UHQGHU
WKHVH� JXDUDQWLHV� RI� DQ\� UHDO� SHUPDQHQW� YDOXH� WR
KLP��������:K\�WKLV�JUHDW�VROLFLWXGH�WR�VHFXUH�KLP�D
IDLU�WULDO�LI�KH�FDQQRW�KDYH�WKH�EHQHILW�RI�FRXQVHO"�
&DUSHQWHU�Y��'DQH�&RXQW\����:LV���������������

'HQLDO� WR� WKH� SRRU� RI� WKH� UHTXHVW� IRU� FRXQVHO� LQ
SURFHHGLQJV�EDVHG�RQ�FKDUJHV�RI�VHULRXV�FULPH�KDV
ORQJ� EHHQ� UHJDUGHG� DV� VKRFNLQJ� WR� WKH� �XQLYHUVDO
VHQVH�RI�MXVWLFH��WKURXJKRXW�WKLV�FRXQWU\��,Q������
IRU� H[DPSOH�� WKH� 6XSUHPH�&RXUW� RI� ,QGLDQD� VDLG�
�,W� LV� QRW� WR� EH� WKRXJKW� RI�� LQ� D� FLYLOL]HG
FRPPXQLW\�� IRU�D�PRPHQW�� WKDW�DQ\�FLWL]HQ�SXW� LQ
MHRSDUG\� RI� OLIH� RU� OLEHUW\�� VKRXOG� EH� GHEDUUHG� RI
FRXQVHO�EHFDXVH�KH�ZDV� WRR�SRRU� WR�HPSOR\�VXFK
DLG��1R�&RXUW�FRXOG�EH�UHVSHFWHG��RU�UHVSHFW�LWVHOI�
WR�VLW�DQG�KHDU���� �VXFK�D�WULDO��7KH�GHIHQFH�RI�WKH
SRRU�� LQ� VXFK�FDVHV�� LV� D�GXW\� UHVWLQJ� VRPHZKHUH�
ZKLFK�ZLOO�EH�DW�RQFH�FRQFHGHG�DV�HVVHQWLDO�WR�WKH
DFFXVHG��WR�WKH�&RXUW��DQG�WR�WKH�SXEOLF���:HEE�Y�
%DLUG����,QG����������$QG�PRVW�RI�WKH�RWKHU�6WDWHV
KDYH� VKRZQ� WKHLU� DJUHHPHQW� E\� FRQVWLWXWLRQDO
SURYLVLRQV�� VWDWXWHV�� RU� HVWDEOLVKHG� SUDFWLFH
MXGLFLDOO\� DSSURYHG�� ZKLFK� DVVXUH� WKDW� QR� PDQ
VKDOO�EH�GHSULYHG�RI�FRXQVHO�PHUHO\�EHFDXVH�RI�KLV
SRYHUW\� �$Q\�RWKHU�SUDFWLFH�VHHPV�WR�PH�WR�GHIHDW
WKH� SURPLVH� RI� RXU� GHPRFUDWLF� VRFLHW\� WR� SURYLGH
HTXDO�MXVWLFH�XQGHU�WKH�ODZ�

���

�

� ,Q� WKLUW\�ILYH� VWDWHV�� WKHUH� LV� VRPH� FOHDU

OHJDO�UHTXLUHPHQW�RU�DQ�HVWDEOLVKHG�SUDFWLFH

WKDW� LQGLJHQW� GHIHQGDQWV� LQ� VHULRXV� QRQ�

FDSLWDO� DV� ZHOO� DV� FDSLWDO� FULPLQDO� FDVHV� �

H�J���ZKHUH�WKH�FULPH�FKDUJHG�LV�D�IHORQ\��D

�SHQLWHQWLDU\� RIIHQVH��� DQ� RIIHQVH

SXQLVKDEOH� E\� LPSULVRQPHQW� IRU� VHYHUDO

\HDUV��EH�SURYLGHG�ZLWK�FRXQVHO�RQ�UHTXHVW�

,Q� QLQH� VWDWHV�� WKHUH� DUH� QR� FOHDUO\

FRQWUROOLQJ� VWDWXWRU\� RU� FRQVWLWXWLRQDO

SURYLVLRQV� DQG� QR� GHFLVLYH� UHSRUWHG� FDVHV

RQ�WKH�VXEMHFW��,Q�WZR�VWDWHV��WKHUH�DUH�GLFWD
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LQ� MXGLFLDO� GHFLVLRQV� LQGLFDWLQJ� D

SUREDELOLW\� WKDW� WKH� KROGLQJ� RI� WKH� FRXUW

EHORZ�LQ�WKLV�FDVH�ZRXOG�EH�IROORZHG�XQGHU

VLPLODU� FLUFXPVWDQFHV�� ,Q� RQO\� WZR� VWDWHV

�LQFOXGLQJ�WKH�RQH�LQ�ZKLFK�WKLV�FDVH�DURVH�

KDV� WKH�SUDFWLFH�KHUH�XSKHOG�E\� WKLV�&RXUW

EHHQ� DIILUPDWLYHO\� VXVWDLQHG��$SSHQGHG� WR

WKLV� RSLQLRQ� LV� D� OLVW� RI� WKH� VHYHUDO� VWDWHV

GLYLGHG�LQWR�WKHVH�IRXU�FDWHJRULHV�

$33(1',;

,��6WDWHV�ZKLFK�UHTXLUH�WKDW�LQGLJHQW�GHIHQGDQWV�LQ
QRQFDSLWDO� DV� ZHOO� DV� FDSLWDO� FULPLQDO� FDVHV� EH
SURYLGHG�ZLWK�FRXQVHO�RQ�UHTXHVW�

$�� %\� 6WDWXWH�� $5,=21$�� 5HYLVHG� 6WDWXWHV� RI
$UL]RQD�7HUULWRU\�� ������ 3HQDO�&RGH�� 3W�� ,,�� 7LWOH
9,,�� �� �����$UL]RQD�&RGH�$QQ�� ������9RO�� ,,,�� �
��������$5.$16$6��&RPSLOHG�/DZV��$UNDQVDV
7HUULWRU\��������&ULPHV�DQG�0LVGHPHDQRUV�������
3RSH
V� 'LJHVW�� ������ 9RO�� ,�� F�� ���� �� �����
&$/,)251,$��&DOLIRUQLD�3HQDO�&RGH�RI��������
�����'HHULQJ
V�3HQDO�&RGH���������������,'$+2�
7HUULWRULDO� &ULPLQDO� 3UDFWLFH� $FW�� ������ �� ����
,GDKR� &RGH�� ������ ��� ��������� ��������
,//,12,6��5HY��6WDW��������&ULPLQDO�&RGH��������
-RQHV
V� ,OO�� 6WDW�� $QQ�� ������ �� �������� ��� � &I�
/DZV�����������������6HH�DOVR��9LVH� Y��&RXQW\�RI
+DPLOWRQ�����,OO�����������������,2:$��7HUULWRULDO
/DZV�� ������ &RXUWV�� �� ���� ,RZD� &RGH�� ������ �
������� .$16$6�� 6HH� &RPSLODWLRQ� SXEOLVKHG� LQ
�����DV�6��'RF��1R��������WK�&RQJ����VW�6HVV������
�F�� ����� $UW�� 9�� �� ���� /DZV�� ������ F�� ����
/28,6,$1$�� $FW� RI� 0D\� ��� ������ RI� WKH
7HUULWRU\�RI�2UOHDQV��������'DUW
V�/RXLVLDQD�&RGH
RI�&ULPLQDO�3URFHGXUH��������7LWOH�;,,,��$UW������
0,11(627$��0LQQHVRWD�*HQHUDO�/DZV��������F�
/;;,,�������0DVRQ
V�0LQQHVRWD�6WDWXWHV����������
������ ������� 0,66285,�� 'LJHVW� RI� /DZV� RI
0LVVRXUL� 7HUULWRU\�� ������ &ULPHV� DQG
0LVGHPHDQRXUV�� �� ���� 5HY�� 6WDW�� ������ �� �����
0217$1$��0RQWDQD�7HUULWRU\�&ULPLQDO�3UDFWLFH
$FW� RI� ������ �� ���� �/DZV� RI�0RQWDQD�� &RGLILHG
6WDW�� ����������� ������ 5HYLVHG� &RGH�� ������ �
������� 1(%5$6.$�� *HQHUDO� 6WDWXWHV�� ������ F�
���� �� ����� &RPSLOHG� 6WDW�� ������ �� ��������

1(9$'$��$FW�RI�1RYHPEHU�����������&RPSLOHG
/DZV�� ����������� 9RO�� ,�� ����� ������ &RPSLOHG
/DZV��������9RO��������������1(:�+$036+,5(�
/DZV�� ������ F�� ����� /DZV�� ������ F�� ���� 1(:
-(56(<��$FW�RI�0DUFK���������������1HZ�-HUVH\
6WDW�� �� ��������� 1(:�<25.�� &RGH� RI� &ULPLQDO
3URFHGXUH���������HQDFWHG�LQ�������VWLOO� LQ�IRUFH��
6HH�3HRSOH� Y�� 6XSHUYLVRUV� RI� $OEDQ\� &RXQW\�� ��
+RZ�� 3U�� ���� ��� �������� 1257+� '$.27$�
'DNRWD�7HUULWRU\�&RGH�RI�3URFHGXUH�������������
�5HY�� &RGHV�� ������ &ULPLQDO� 3URFHGXUH�� �����
&RPSLOHG� /DZV�� ������ 9RO�� ,,�� ��� ������ ������
2+,2�� $FW� RI� )HEUXDU\� ���� ������ �� ��� �&KDVH�
6WDWXWHV� RI� 2KLR�� ����������� 9RO�� ,,�� �����
7KURFNPRUWRQ
V�2KLR�&RGH�$QQ�� ������9RO�� ,,�� �
��������� 2./$+20$�� 2NODKRPD� 7HUULWRULDO
6WDW�� ������ F�� ���� �� ���� 6WDW�� $QQ�� ����� 6XSS��
7LWOH� ���� �� ����� 25(*21�� $FW� RI� 2FWREHU� ���
����� �*HQHUDO� /DZV�� ����������� F�� ���� �� ����
/DZV�������F�������&RPSLOHG�/DZV�$QQ���9RO��,,,�
�� ��������� 6287+� '$.27$�� 'DNRWD� 7HUULWRU\
&RGH� RI� 3URFHGXUH�� ������ �� ���� �5HY�� &RGHV�
������ &ULPLQDO� 3URFHGXUH� ������ &RGH� RI� �����
9RO�� ,,�� �� ���������7(11(66((��&RGH�RI� �����
������ ��� ������ ������ &RGH� RI� ������ ��� � ��
��������������87$+��/DZV�RI�7HUULWRU\�RI�8WDK�
������&ULPLQDO�3URFHGXUH���������5HY��6WDW�������
�� ����������� :$6+,1*721�� 6WDWXWHV� RI
7HUULWRU\� RI�:DVKLQJWRQ�� ������&ULPLQDO� 3UDFWLFH
$FW�� �� ���� 5HPLQJWRQ
V� 5HYLVHG� 6WDWXWHV�� �����
9RO�� ,9�� ��� ������ ������ :<20,1*�� /DZV� RI
:\RPLQJ� 7HUULWRU\�� ������ &ULPLQDO� 3URFHGXUH�� �
����5HY��6WDW�����������������

���

���

%�� %\� MXGLFLDO� GHFLVLRQ� RU� HVWDEOLVKHG� SUDFWLFH
MXGLFLDOO\� DSSURYHG�� &211(&7,&87�� )RU� DQ
DFFRXQW� RI� HDUO\� SUDFWLFH� LQ� &RQQHFWLFXW�� VHH
=HSKDQLDK� 6ZLIW� �$� 6\VWHP� RI� WKH� /DZV� RI� WKH
6WDWH� RI� &RQQHFWLFXW��� 9RO�� ,,�� ����� �7KH� FKLHI
MXVWLFH� WKHQ��EHIRUH� WKH�SULVRQHU� LV� FDOOHG�XSRQ� WR
SOHDG�� DVNV� WKH� SULVRQHU� LI� KH� GHVLUHV� FRXQVHO�
ZKLFK�LI�UHTXHVWHG�� LV�DOZD\V�JUDQWHG��DV�D�PDWWHU
RI� FRXUVH��2Q� KLV� QDPLQJ� FRXQVHO�� WKH� FRXUW�ZLOO
DSSRLQW� RU� DVVLJQ� WKHP�� ,I� IURP� DQ\� FDXVH�� WKH
SULVRQHU�GHFOLQH�WR�UHTXHVW�RU�QDPH�FRXQVHO��DQG�D
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WULDO� LV� KDG�� HVSHFLDOO\� LQ� WKH� FDVH� RI�PLQRUV�� WKH
FRXUW� ZLOO� DVVLJQ� SURSHU� FRXQVHO�� :KHQ� FRXQVHO
DUH� DVVLJQHG�� WKH� FRXUW� ZLOO� HQTXLUH� RI� WKHP�
ZKHWKHU� WKH\� KDYH� DGYLVHG� ZLWK� WKH� SULVRQHU�� VR
WKDW� KH� LV� UHDG\� WR� SOHDG�� DQG� LI� QRW�� ZLOO� DOORZ
WKHP�SURSHU�WLPH�IRU�WKDW�SXUSRVH��%XW�LW�LV�XVXDOO\
WKH�FDVH�WKDW�WKH�SULVRQHU�KDV�SUHYLRXVO\�HPSOR\HG
DQG� FRQVXOWHG� FRXQVHO�� DQG� RI� FRXUVH� LV� SUHSDUHG
WR� SOHDG��� 6HH�3RZHOO� Y�� $ODEDPD�� ���� 8�6�� ���
IRRWQRWH�� ������� 6HH� DOVR�� &RQQHFWLFXW� *HQHUDO
6WDWXWHV�� 5HYLVLRQ� RI� ������ ��� ������ �����
)/25,'$��&XWWV� Y��6WDWH�� ���)OD�� ���� ���� ���6R�
������������6HH�&RPSLOHG�*HQHUDO�/DZV���������
����� �FDSLWDO� FULPHV��� ,1',$1$��:HEE� Y��%DLUG�
�� ,QG�� ���� ��� �������� 6HH� DOVR� .QR[� &RXQW\
&RXQFLO�Y��6WDWH�H[�UHO��0F&RUPLFN������,QG������
��������� ��� 1�(��G� ���� �������� 6WDWH� Y�
+LOJHPDQQ�� ���� ,QG�� ����� ��� 1�(��G� ����� ���
�������� 0,&+,*$1�� 3HRSOH� Y�� &UDQGHOO�� ���
0LFK�� ����� ����� ���� 1�:�� ���� �������
3(116</9$1,$�� &RPPRQZHDOWK� Y�� 5LFKDUGV�
���� 3D�� 6XSHU�� ����� ���� $�� ���� �������� 6HH
&RPPRQZHDOWK�H[�UHO��0F*OLQQ�Y��6PLWK������3D�
���� ���� ���� ��� $��G� ��� 9,5*,1,$�� :DWNLQV� Y�
&RPPRQZHDOWK�� ���� 9D�� ����� ��������� �� 6�(��G
���� �������� ��� � :(67� 9,5*,1,$�� 6WDWH� Y�
.HOOLVRQ�� ��� :�� 9D�� ����� ��������� ��� 6�(�� ���
��������:,6&216,1��&DUSHQWHU�Y��'DQH�&RXQW\�
��:LV��������������6HH�6WDW�����������������

���

&�� %\� FRQVWLWXWLRQDO� SURYLVLRQ�� *(25*,$�
&RQVWLWXWLRQ�RI�������$UW�����3DU�����6HH�0DUWLQ�Y�
*HRUJLD�� ��� *D�� ����� ���� �������� .(178&.<�
.HQWXFN\� &RQVWLWXWLRQ�� �� ���� 6HH� )XJDWH� Y�
&RPPRQZHDOWK������.\���������������6�:��G���
�������

,,�� 6WDWHV� ZKLFK� DUH� ZLWKRXW� FRQVWLWXWLRQDO
SURYLVLRQ�� VWDWXWHV�� RU� MXGLFLDO� GHFLVLRQV� FOHDUO\
HVWDEOLVKLQJ�WKLV�UHTXLUHPHQW�

&2/25$'2�� *HQHUDO� /DZV�� ������ ��� ��������
&RORUDGR� 6WDW��$QQ�� ������9RO�� ��� F�� ���� ��� ����
�����DV�DPHQGHG�E\�/DZV�RI�����������������6HH
$EVKLHU�Y��3HRSOH�����&ROR����������������3�������
'(/$:$5(��6HH���/DZV�RI�'HODZDUH��������LG�
����� 5HY�� &RGH�� ������ ��� ������ ������ 0$,1(�
6HH�5HY��6WDW�������������5HY��6WDW��������F��������
���� 0$66$&+86(776�� 6HH� 0F'RQDOG� Y�
&RPPRQZHDOWK������0DVV���������������1�(�����
�������� 1(:� 0(;,&2�� 1257+� &$52/,1$�
5+2'(� ,6/$1'�� 6HH� 6WDWH� Y��+XGVRQ�� ��� 5�,�
����� ����$�� ���� ��������*HQHUDO� /DZV�� ������ F�
����� �� ���� 6287+� &$52/,1$�� 6HH� 6WDWH� Y�
-RQHV�� ���� 6�&�� ����� ����� ���� 6�(�� ��� �������
&RGH��������9RO��,���������9(50217�

,,,��6WDWHV�LQ�ZKLFK�GLFWD�RI�MXGLFLDO�RSLQLRQV�DUH�LQ
KDUPRQ\�ZLWK� WKH�GHFLVLRQ�E\� WKH� FRXUW� EHORZ� LQ
WKLV�FDVH�

$/$%$0$��*LOFKULVW� Y��6WDWH�� ���� $OD�� ���� ���
���� 6R�� ����� 0,66,66,33,�� 5HHG� Y�� 6WDWH�� ���
0LVV����������������6R������

,9��6WDWHV�LQ�ZKLFK�WKH�UHTXLUHPHQW�RI�FRXQVHO�IRU
LQGLJHQW�GHIHQGDQWV� LQ�QRQ�FDSLWDO� FDVHV�KDV�EHHQ
DIILUPDWLYHO\�UHMHFWHG�

0$5</$1'��6HH��KRZHYHU��&RDWHV�Y��6WDWH�����
0G�� ����� ��� $��G� ����� 7(;$6��*LOOH\� Y�� 6WDWH�
����7H[�&ULP����������6�:��G�������%XW�FI��%UDG\
Y��6WDWH������7H[�&ULP���������������6�:��G������

������
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1R�����
8�6�

*LGHRQ Y� :DLQZULJKW

����8�6������������ � ���6��&W�����
'HFLGHG�0DU���������

&(57,25$5,�72�7+(�6835(0(�&2857�2)
)/25,'$�

1R������

$UJXHG� -DQXDU\� ���� ������ 'HFLGHG� 0DUFK� ���
�����

&KDUJHG�LQ�D�)ORULGD�6WDWH�&RXUW�ZLWK�D�QRQFDSLWDO
IHORQ\�� SHWLWLRQHU� DSSHDUHG� ZLWKRXW� IXQGV� DQG
ZLWKRXW� FRXQVHO� DQG� DVNHG� WKH� &RXUW� WR� DSSRLQW
FRXQVHO�IRU�KLP��EXW�WKLV�ZDV�GHQLHG�RQ�WKH�JURXQG
WKDW� WKH� VWDWH� ODZ� SHUPLWWHG� DSSRLQWPHQW� RI
FRXQVHO� IRU� LQGLJHQW� GHIHQGDQWV� LQ� FDSLWDO� FDVHV
RQO\��3HWLWLRQHU� FRQGXFWHG�KLV� RZQ�GHIHQVH� DERXW
DV�ZHOO�DV�FRXOG�EH�H[SHFWHG�RI�D� OD\PDQ��EXW�KH
ZDV� FRQYLFWHG� DQG� VHQWHQFHG� WR� LPSULVRQPHQW�
6XEVHTXHQWO\�� KH� DSSOLHG� WR� WKH� 6WDWH� 6XSUHPH
&RXUW� IRU� D�ZULW� RI�KDEHDV� FRUSXV�� RQ� WKH�JURXQG
WKDW� KLV� FRQYLFWLRQ� YLRODWHG� KLV� ULJKWV� XQGHU� WKH
)HGHUDO� &RQVWLWXWLRQ�� 7KH� 6WDWH� 6XSUHPH� &RXUW
GHQLHG� DOO� UHOLHI��+HOG�� 7KH� ULJKW� RI� DQ� LQGLJHQW
GHIHQGDQW�LQ�D�FULPLQDO�WULDO�WR�KDYH�WKH�DVVLVWDQFH
RI�FRXQVHO�LV�D�IXQGDPHQWDO�ULJKW�HVVHQWLDO�WR�D�IDLU
WULDO�� DQG� SHWLWLRQHU
V� WULDO� DQG� FRQYLFWLRQ�ZLWKRXW
WKH� DVVLVWDQFH� RI� FRXQVHO� YLRODWHG� WKH� )RXUWHHQWK
$PHQGPHQW�� %HWWV� Y�� %UDG\�� ���� 8�6�� ����
RYHUUXOHG��3S����������

5HYHUVHG�DQG�FDXVH�UHPDQGHG�

$EH�)RUWDV��E\�DSSRLQWPHQW�RI�WKH�&RXUW������8�6�
�����DUJXHG�WKH�FDXVH�IRU�SHWLWLRQHU��:LWK�KLP�RQ
WKH�EULHI�ZHUH�$EH�.UDVK�DQG�5DOSK�7HPSOH�

%UXFH� 5�� -DFRE�� $VVLVWDQW� $WWRUQH\� *HQHUDO� RI
)ORULGD��DUJXHG�WKH�FDXVH�IRU�UHVSRQGHQW��:LWK�KLP
RQ� WKH� EULHI� ZHUH� 5LFKDUG� :�� (UYLQ�� $WWRUQH\

*HQHUDO��DQG�$��*��6SLFROD��-U���$VVLVWDQW�$WWRUQH\
*HQHUDO�

-�� /HH�5DQNLQ�� E\� VSHFLDO� OHDYH� RI� &RXUW�� DUJXHG
WKH�FDXVH� IRU� WKH�$PHULFDQ�&LYLO�/LEHUWLHV�8QLRQ
HW� DO��� DV�DPLFL�FXULDH�� XUJLQJ� UHYHUVDO��:LWK� KLP
RQ� WKH� EULHI� ZHUH�1RUPDQ� 'RUVHQ�� -RKQ� 'ZLJKW
(YDQV�� -U��� 0HOYLQ� /�� :XOI�� 5LFKDUG� -�� 0HGDOLH�
+RZDUG�:��'L[RQ�DQG�5LFKDUG�<DOH�)HGHU�

*HRUJH� '��0HQW]�� $VVLVWDQW� $WWRUQH\� *HQHUDO� RI
$ODEDPD�� DUJXHG� WKH� FDXVH� IRU� WKH� 6WDWH� RI
$ODEDPD�� DV� ��� � DPLFXV� FXULDH�� XUJLQJ
DIILUPDQFH�� :LWK� KLP� RQ� WKH� EULHI� ZHUH
0DF'RQDOG� *DOOLRQ�� $WWRUQH\� *HQHUDO� RI
$ODEDPD��7��:��%UXWRQ��$WWRUQH\�*HQHUDO�RI�1RUWK
&DUROLQD�� DQG� 5DOSK� 0RRG\�� $VVLVWDQW� $WWRUQH\
*HQHUDO�RI�1RUWK�&DUROLQD�

���

$� EULHI� IRU� WKH� VWDWH� JRYHUQPHQWV� RI� WZHQW\�WZR
6WDWHV� DQG� &RPPRQZHDOWKV�� DV� DPLFL� FXULDH�
XUJLQJ� UHYHUVDO�� ZDV� ILOHG� E\� (GZDUG� -�
0F&RUPDFN�� -U��� $WWRUQH\� *HQHUDO� RI
0DVVDFKXVHWWV�� :DOWHU� )�� 0RQGDOH�� $WWRUQH\
*HQHUDO�RI�0LQQHVRWD��'XNH�:��'XQEDU��$WWRUQH\
*HQHUDO� RI� &RORUDGR�� $OEHUW� /�� &ROHV�� $WWRUQH\
*HQHUDO� RI� &RQQHFWLFXW�� (XJHQH� &RRN�� $WWRUQH\
*HQHUDO� RI� *HRUJLD�� 6KLUR� .DVKLZD�� $WWRUQH\
*HQHUDO� RI� +DZDLL�� )UDQN� %HQVRQ�� $WWRUQH\
*HQHUDO� RI� ,GDKR�� :LOOLDP� *�� &ODUN�� $WWRUQH\
*HQHUDO� RI� ,OOLQRLV�� (YDQ� /�� +XOWPDQ�� $WWRUQH\
*HQHUDO� RI� ,RZD��-RKQ�%�� %UHFNLQULGJH��$WWRUQH\
*HQHUDO�RI�.HQWXFN\��)UDQN�(��+DQFRFN��$WWRUQH\
*HQHUDO� RI� 0DLQH�� )UDQN� -�� .HOOH\�� $WWRUQH\
*HQHUDO� RI� 0LFKLJDQ�� 7KRPDV� )�� (DJOHWRQ�
$WWRUQH\� *HQHUDO� RI� 0LVVRXUL�� &KDUOHV� (�
6SULQJHU�� $WWRUQH\� *HQHUDO� RI� 1HYDGD�� 0DUN

1
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05�� -867,&(�%/$&.� GHOLYHUHG� WKH� RSLQLRQ� RI
WKH�&RXUW�

0F(OUR\�� $WWRUQH\� *HQHUDO� RI� 2KLR�� /HVOLH� 5�
%XUJXP�� $WWRUQH\� *HQHUDO� RI� 1RUWK� 'DNRWD�
5REHUW�<��7KRUQWRQ��$WWRUQH\�*HQHUDO�RI�2UHJRQ�
-�� -RVHSK� 1XJHQW�� $WWRUQH\� *HQHUDO� RI� 5KRGH
,VODQG�� $�� &�� 0LOOHU�� $WWRUQH\� *HQHUDO� RI� 6RXWK
'DNRWD�� -RKQ� -�� 2
&RQQHOO�� $WWRUQH\� *HQHUDO� RI
:DVKLQJWRQ�� &�� 'RQDOG� 5REHUWVRQ�� $WWRUQH\
*HQHUDO� RI�:HVW�9LUJLQLD�� DQG�*HRUJH�1��+D\HV�
$WWRUQH\�*HQHUDO�RI�$ODVND�

5REHUW�<��7KRUQWRQ��$WWRUQH\�*HQHUDO�RI�2UHJRQ�
DQG� +DUROG� :�� $GDPV�� $VVLVWDQW� $WWRUQH\
*HQHUDO�� ILOHG� D� VHSDUDWH� EULHI� IRU� WKH� 6WDWH� RI
2UHJRQ��DV�DPLFXV�FXULDH�

3HWLWLRQHU�ZDV�FKDUJHG�LQ�D�)ORULGD�VWDWH�FRXUW�ZLWK
KDYLQJ�EURNHQ�DQG�HQWHUHG�D�SRROURRP�ZLWK�LQWHQW
WR�FRPPLW�D�PLVGHPHDQRU��7KLV�RIIHQVH�LV�D�IHORQ\
XQGHU� ��� � )ORULGD� ODZ�� $SSHDULQJ� LQ� FRXUW
ZLWKRXW� IXQGV� DQG� ZLWKRXW� D� ODZ\HU�� SHWLWLRQHU
DVNHG� WKH� FRXUW� WR� DSSRLQW� FRXQVHO� IRU� KLP�
ZKHUHXSRQ�WKH�IROORZLQJ�FROORTX\�WRRN�SODFH�

���

�7KH�&2857��0U��*LGHRQ��,�DP�VRUU\��EXW
,�FDQQRW�DSSRLQW�&RXQVHO� WR� UHSUHVHQW�\RX
LQ�WKLV�FDVH��8QGHU�WKH�ODZV�RI�WKH�6WDWH�RI
)ORULGD�� WKH� RQO\� WLPH� WKH� &RXUW� FDQ
DSSRLQW� &RXQVHO� WR� UHSUHVHQW� D�'HIHQGDQW
LV� ZKHQ� WKDW� SHUVRQ� LV� FKDUJHG� ZLWK� D
FDSLWDO�RIIHQVH��,�DP�VRUU\��EXW�,�ZLOO�KDYH
WR�GHQ\�\RXU�UHTXHVW�WR�DSSRLQW�&RXQVHO�WR
GHIHQG�\RX�LQ�WKLV�FDVH�

�7KH� '()(1'$17�� 7KH� 8QLWHG� 6WDWHV
6XSUHPH� &RXUW� VD\V� ,� DP� HQWLWOHG� WR� EH
UHSUHVHQWHG�E\�&RXQVHO��

3XW� WR� WULDO� EHIRUH� D� MXU\�� *LGHRQ� FRQGXFWHG� KLV
GHIHQVH�DERXW�DV�ZHOO�DV�FRXOG�EH�H[SHFWHG�IURP�D
OD\PDQ��+H�PDGH�DQ�RSHQLQJ�VWDWHPHQW�WR�WKH�MXU\�
FURVV�H[DPLQHG� WKH� 6WDWH
V� ZLWQHVVHV�� SUHVHQWHG
ZLWQHVVHV� LQ� KLV� RZQ� GHIHQVH�� GHFOLQHG� WR� WHVWLI\
KLPVHOI��DQG�PDGH�D�VKRUW�DUJXPHQW��HPSKDVL]LQJ
KLV� LQQRFHQFH� WR� WKH� FKDUJH� FRQWDLQHG� LQ� WKH

,QIRUPDWLRQ�ILOHG�LQ�WKLV�FDVH���7KH�MXU\�UHWXUQHG�D
YHUGLFW� RI� JXLOW\�� DQG� SHWLWLRQHU�ZDV� VHQWHQFHG� WR
VHUYH� ILYH� \HDUV� LQ� WKH� VWDWH� SULVRQ�� /DWHU�
SHWLWLRQHU� ILOHG� LQ� WKH�)ORULGD�6XSUHPH�&RXUW� WKLV
KDEHDV� FRUSXV� SHWLWLRQ� DWWDFNLQJ� KLV� FRQYLFWLRQ
DQG� VHQWHQFH� RQ� WKH� JURXQG� WKDW� WKH� WULDO� FRXUW
V
UHIXVDO� WR� DSSRLQW� FRXQVHO� IRU� KLP� GHQLHG� KLP
ULJKWV��JXDUDQWHHG�E\�WKH�&RQVWLWXWLRQ�DQG�WKH�%LOO
RI� 5LJKWV� E\� WKH� 8QLWHG� 6WDWHV� *RYHUQPHQW��
7UHDWLQJ�WKH�SHWLWLRQ�IRU�KDEHDV�FRUSXV�DV�SURSHUO\
EHIRUH� LW�� WKH� 6WDWH� 6XSUHPH� &RXUW�� �XSRQ
FRQVLGHUDWLRQ� WKHUHRI�� EXW� ZLWKRXW� DQ� RSLQLRQ�
GHQLHG�DOO�UHOLHI��6LQFH�������ZKHQ�%HWWV�Y��%UDG\�
���� 8�6�� ����� ZDV� GHFLGHG� E\� D� GLYLGHG� ���
&RXUW�� WKH� SUREOHP� RI� D� GHIHQGDQW
V� IHGHUDO
FRQVWLWXWLRQDO�ULJKW� WR�FRXQVHO� LQ�D�VWDWH�FRXUW�KDV
EHHQ� D� FRQWLQXLQJ� VRXUFH� RI� FRQWURYHUV\� DQG
OLWLJDWLRQ�LQ�ERWK�VWDWH�DQG�IHGHUDO�FRXUWV� �7R�JLYH
WKLV� SUREOHP� DQRWKHU� UHYLHZ� KHUH�� ZH� JUDQWHG
FHUWLRUDUL�� ���� 8�6�� ����� 6LQFH� *LGHRQ� ZDV
SURFHHGLQJ� LQ� IRUPD� SDXSHULV�� ZH� DSSRLQWHG
FRXQVHO�WR�UHSUHVHQW�KLP�DQG�UHTXHVWHG�ERWK�VLGHV
WR� GLVFXVV� LQ� WKHLU� EULHIV� DQG� RUDO� DUJXPHQWV� WKH
IROORZLQJ���6KRXOG�WKLV�&RXUW
V�KROGLQJ�LQ�%HWWV�Y�
%UDG\������8�6�������EH�UHFRQVLGHUHG"�

�

���

�

� /DWHU� LQ� WKH� SHWLWLRQ� IRU� KDEHDV� FRUSXV�

VLJQHG� DQG� DSSDUHQWO\� SUHSDUHG� E\

SHWLWLRQHU� KLPVHOI�� KH� VWDWHG�� �,�� &ODUHQFH

(DUO� *LGHRQ�� FODLP� WKDW� ,� ZDV� GHQLHG� WKH

ULJKWV�RI�WKH��WK���WK�DQG���WK�DPHQGPHQWV

RI�WKH�%LOO�RI�5LJKWV��

� 2I�WKH�PDQ\�VXFK�FDVHV�WR�UHDFK�WKLV�&RXUW�

UHFHQW� H[DPSOHV� DUH� &DUQOH\� Y�� &RFKUDQ�
���� 8�6�� ���� �������� +XGVRQ� Y�� 1RUWK
&DUROLQD�� ���� 8�6�� ���� ��������0RRUH� Y�
0LFKLJDQ������8�6��������������,OOXVWUDWLYH
FDVHV�LQ�WKH�VWDWH�FRXUWV�DUH�$UWULS�Y��6WDWH�
����6R��G������&W�$SS�$OD���������6KDIIHU
Y��:DUGHQ�� ���� 0G�� ����� ���� $��G� ���

�������� )RU� H[DPSOHV� RI� FRPPHQWDU\�� VHH

$OOHQ�� 7KH� 6XSUHPH� &RXUW�� )HGHUDOLVP�

DQG� 6WDWH� 6\VWHPV� RI� &ULPLQDO� -XVWLFH�� �

'H�3DXO�/��5HY��������������.DPLVDU��7KH

5LJKW� WR� &RXQVHO� DQG� WKH� )RXUWHHQWK

$PHQGPHQW�� $� 'LDORJXH� RQ� �7KH� 0RVW

2
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3HUYDVLYH�5LJKW�� RI� DQ�$FFXVHG�� ���8�� RI

&KL�� /�� 5HY�� �� �������� 7KH� 5LJKW� WR

&RXQVHO�����0LQQ��/��5HY�������������

,�
7KH� IDFWV� XSRQ� ZKLFK� %HWWV� FODLPHG� WKDW� KH� KDG
EHHQ� XQFRQVWLWXWLRQDOO\� GHQLHG� WKH� ULJKW� WR� KDYH
FRXQVHO�DSSRLQWHG�WR�DVVLVW�KLP�DUH�VWULNLQJO\�OLNH
WKH�IDFWV�XSRQ�ZKLFK�*LGHRQ�KHUH�EDVHV�KLV�IHGHUDO
FRQVWLWXWLRQDO� FODLP�� %HWWV� ZDV� LQGLFDWHG� IRU
UREEHU\� LQ� D� 0DU\ODQG� VWDWH� FRXUW�� 2Q
DUUDLJQPHQW��KH� WROG� WKH� WULDO� MXGJH�RI�KLV� ODFN�RI
IXQGV� WR� KLUH� D� ODZ\HU� DQG� DVNHG� WKH� FRXUW� WR
DSSRLQW�RQH�IRU�KLP��%HWWV�ZDV�DGYLVHG�WKDW�LW�ZDV
QRW� WKH�SUDFWLFH� LQ� WKDW�FRXQW\� WR�DSSRLQW�FRXQVHO
IRU�LQGLJHQW�GHIHQGDQWV�H[FHSW�LQ�PXUGHU�DQG�UDSH
FDVHV�� +H� WKHQ� SOHDGHG� QRW� JXLOW\�� KDG� ZLWQHVVHV
VXPPRQHG�� FURVV�H[DPLQHG� WKH� 6WDWH
V�ZLWQHVVHV�
H[DPLQHG� KLV� RZQ�� DQG� FKRVH� QRW� WR� WHVWLI\
KLPVHOI��+H�ZDV�IRXQG�JXLOW\�E\�WKH�MXGJH��VLWWLQJ
ZLWKRXW� D� MXU\�� DQG� VHQWHQFHG� WR� HLJKW� \HDUV� LQ
SULVRQ����� �/LNH�*LGHRQ��%HWWV�VRXJKW�UHOHDVH�E\
KDEHDV� FRUSXV�� DOOHJLQJ� WKDW� KH� KDG� EHHQ� GHQLHG
WKH� ULJKW� WR� DVVLVWDQFH� RI� FRXQVHO� LQ� YLRODWLRQ� RI
WKH�)RXUWHHQWK�$PHQGPHQW��%HWWV�ZDV�GHQLHG�DQ\
UHOLHI�� DQG� RQ� UHYLHZ� WKLV� &RXUW� DIILUPHG�� ,W� ZDV
KHOG� WKDW� D� UHIXVDO� WR� DSSRLQW� FRXQVHO� IRU� DQ
LQGLJHQW� GHIHQGDQW� FKDUJHG�ZLWK� D� IHORQ\�GLG� QRW
QHFHVVDULO\�YLRODWH� WKH�'XH�3URFHVV�&ODXVH�RI� WKH
)RXUWHHQWK�$PHQGPHQW��ZKLFK� IRU� UHDVRQV� JLYHQ
WKH�&RXUW�GHHPHG�WR�EH�WKH�RQO\�DSSOLFDEOH�IHGHUDO
FRQVWLWXWLRQDO�SURYLVLRQ��7KH�&RXUW�VDLG�

���

�$VVHUWHG� GHQLDO� >RI� GXH� SURFHVV@� LV� WR� EH
WHVWHG� E\� DQ� DSSUDLVDO� RI� WKH� WRWDOLW\� RI
IDFWV� LQ� D� JLYHQ� FDVH��7KDW�ZKLFK�PD\�� LQ
RQH� VHWWLQJ�� FRQVWLWXWH� D� GHQLDO� RI
IXQGDPHQWDO� IDLUQHVV�� VKRFNLQJ� WR� WKH
XQLYHUVDO� VHQVH� RI� MXVWLFH�� PD\�� LQ� RWKHU
FLUFXPVWDQFHV�� DQG� LQ� WKH� OLJKW� RI� RWKHU
FRQVLGHUDWLRQV�� IDOO� VKRUW� RI� VXFK� GHQLDO��
����8�6���DW�����

7UHDWLQJ�GXH�SURFHVV� DV� �D� FRQFHSW� OHVV� ULJLG� DQG
PRUH� IOXLG� WKDQ� WKRVH� HQYLVDJHG� LQ� RWKHU� VSHFLILF
DQG�SDUWLFXODU�SURYLVLRQV�RI�WKH�%LOO�RI�5LJKWV���WKH

&RXUW� KHOG� WKDW� UHIXVDO� WR� DSSRLQW� FRXQVHO� XQGHU
WKH�SDUWLFXODU�IDFWV�DQG�FLUFXPVWDQFHV�LQ�WKH�%HWWV
FDVH� ZDV� QRW� VR� �RIIHQVLYH� WR� WKH� FRPPRQ� DQG
IXQGDPHQWDO� LGHDV� RI� IDLUQHVV�� DV� WR� DPRXQW� WR� D
GHQLDO� RI� GXH� SURFHVV�� 6LQFH� WKH� IDFWV� DQG
FLUFXPVWDQFHV� RI� WKH� WZR� FDVHV� DUH� VR� QHDUO\
LQGLVWLQJXLVKDEOH�� ZH� WKLQN� WKH� %HWWV� Y�� %UDG\
KROGLQJ�LI� OHIW�VWDQGLQJ�ZRXOG�UHTXLUH�XV� WR�UHMHFW
*LGHRQ
V� FODLP� WKDW� WKH� &RQVWLWXWLRQ� JXDUDQWHHV
KLP� WKH� DVVLVWDQFH� RI� FRXQVHO�� 8SRQ� IXOO
UHFRQVLGHUDWLRQ� ZH� FRQFOXGH� WKDW� %HWWV� Y�� %UDG\
VKRXOG�EH�RYHUUXOHG�

,,�
7KH� 6L[WK� $PHQGPHQW� SURYLGHV�� �,Q� DOO� FULPLQDO
SURVHFXWLRQV��WKH�DFFXVHG�VKDOO�HQMR\�WKH�ULJKW������
WR�KDYH�WKH�$VVLVWDQFH�RI�&RXQVHO�IRU�KLV�GHIHQFH��
:H� KDYH� FRQVWUXHG� ��� � WKLV� WR� PHDQ� WKDW� LQ
IHGHUDO� FRXUWV� FRXQVHO� PXVW� EH� SURYLGHG� IRU
GHIHQGDQWV� XQDEOH� WR� HPSOR\� FRXQVHO� XQOHVV� WKH
ULJKW� LV� FRPSHWHQWO\� DQG� LQWHOOLJHQWO\� ZDLYHG�
%HWWV�DUJXHG�WKDW�WKLV�ULJKW�LV�H[WHQGHG�WR�LQGLJHQW
GHIHQGDQWV� LQ� VWDWH� FRXUWV� E\� WKH� )RXUWHHQWK
$PHQGPHQW�� ,Q� UHVSRQVH� WKH� &RXUW� VWDWHG� WKDW�
ZKLOH�WKH�6L[WK�$PHQGPHQW�ODLG�GRZQ��QR�UXOH�IRU
WKH� FRQGXFW� RI� WKH� 6WDWHV�� WKH� TXHVWLRQ� UHFXUV
ZKHWKHU� WKH� FRQVWUDLQW� ODLG� E\� WKH� $PHQGPHQW
XSRQ� WKH� QDWLRQDO� FRXUWV� H[SUHVVHV� D� UXOH� VR
IXQGDPHQWDO�DQG�HVVHQWLDO�WR�D�IDLU�WULDO��DQG�VR��WR
GXH�SURFHVV�RI�ODZ��WKDW�LW�LV�PDGH�REOLJDWRU\�XSRQ
WKH� 6WDWHV� E\� WKH� )RXUWHHQWK� $PHQGPHQW��� ���
8�6���DW������,Q�RUGHU�WR�GHFLGH�ZKHWKHU�WKH�6L[WK
$PHQGPHQW
V� JXDUDQWHH� RI� FRXQVHO� LV� RI� WKLV
IXQGDPHQWDO�QDWXUH��WKH�&RXUW�LQ�%HWWV�VHW�RXW�DQG
FRQVLGHUHG� �>U@HOHYDQW� GDWD� RQ� WKH� VXEMHFW� �� �� �
DIIRUGHG�E\�FRQVWLWXWLRQDO�DQG�VWDWXWRU\�SURYLVLRQV
VXEVLVWLQJ� LQ� WKH� FRORQLHV� DQG� WKH� 6WDWHV� SULRU� WR
WKH� LQFOXVLRQ�RI� WKH�%LOO�RI�5LJKWV� LQ� WKH�QDWLRQDO
&RQVWLWXWLRQ��DQG�LQ�WKH�FRQVWLWXWLRQDO�� OHJLVODWLYH�
DQG� MXGLFLDO� KLVWRU\� RI� WKH� 6WDWHV� WR� WKH� SUHVHQW
GDWH��� ���� 8�6��� DW� ����� 2Q� WKH� EDVLV� RI� WKLV
KLVWRULFDO� GDWD� WKH� &RXUW� FRQFOXGHG� WKDW
�DSSRLQWPHQW� RI� FRXQVHO� LV� QRW� D� IXQGDPHQWDO
ULJKW��HVVHQWLDO�WR�D�IDLU�WULDO�������8�6���DW������,W
ZDV� IRU� WKLV� UHDVRQ� WKH� %HWWV� &RXUW� UHIXVHG� WR

���

�

3

Gideon v. Wainwright     372 U.S. 335 (1963)

18



DFFHSW�WKH�FRQWHQWLRQ�WKDW�WKH�6L[WK�$PHQGPHQW
V
JXDUDQWHH� RI� FRXQVHO� IRU� LQGLJHQW� IHGHUDO
GHIHQGDQWV�ZDV�H[WHQGHG�WR�RU��LQ�WKH�ZRUGV�RI�WKDW
&RXUW�� �PDGH� REOLJDWRU\� XSRQ� WKH� 6WDWHV� E\� WKH
)RXUWHHQWK� $PHQGPHQW��� 3ODLQO\�� KDG� WKH� &RXUW
FRQFOXGHG� WKDW� DSSRLQWPHQW� RI� FRXQVHO� IRU� DQ
LQGLJHQW� FULPLQDO� GHIHQGDQW� ZDV� �D� IXQGDPHQWDO
ULJKW�� HVVHQWLDO� WR�D� IDLU� WULDO��� LW�ZRXOG�KDYH�KHOG
WKDW� WKH� )RXUWHHQWK� $PHQGPHQW� UHTXLUHV
DSSRLQWPHQW�RI�FRXQVHO�LQ�D�VWDWH�FRXUW��MXVW�DV�WKH
6L[WK�$PHQGPHQW�UHTXLUHV�LQ�D�IHGHUDO�FRXUW��������

� -RKQVRQ�Y��=HUEVW������8�6�������������

:H� WKLQN� WKH�&RXUW� LQ�%HWWV� KDG� DPSOH� SUHFHGHQW
IRU� DFNQRZOHGJLQJ� WKDW� WKRVH� JXDUDQWHHV� RI� WKH
%LOO� RI� 5LJKWV� ZKLFK� DUH� IXQGDPHQWDO� VDIHJXDUGV
RI� OLEHUW\� LPPXQH� IURP� IHGHUDO� DEULGJPHQW� DUH
HTXDOO\�SURWHFWHG�DJDLQVW�VWDWH�LQYDVLRQ�E\�WKH�'XH
3URFHVV� &ODXVH� RI� WKH� )RXUWHHQWK� $PHQGPHQW�
7KLV� VDPH� SULQFLSOH� ZDV� UHFRJQL]HG�� H[SODLQHG�
DQG� DSSOLHG� LQ� 3RZHOO� Y�� $ODEDPD�� ���� 8�6�� ��
�������� D� FDVH� XSKROGLQJ� WKH� ULJKW� RI� FRXQVHO�
ZKHUH� WKH� &RXUW� KHOG� WKDW� GHVSLWH� VZHHSLQJ
ODQJXDJH�WR�WKH�FRQWUDU\�LQ�+XUWDGR�Y��&DOLIRUQLD�
����8�6������ �������� WKH�)RXUWHHQWK�$PHQGPHQW
�HPEUDFHG�� WKRVH� �CIXQGDPHQWDO� SULQFLSOHV� RI
OLEHUW\�DQG�MXVWLFH�ZKLFK�OLH�DW� WKH�EDVH�RI�DOO�RXU
FLYLO� DQG�SROLWLFDO� LQVWLWXWLRQV�
�� HYHQ� WKRXJK� WKH\
KDG�EHHQ��VSHFLILFDOO\�GHDOW�ZLWK�LQ�DQRWKHU�SDUW�RI
WKH�IHGHUDO�&RQVWLWXWLRQ�������8�6���DW�����,Q�PDQ\
FDVHV�RWKHU� WKDQ�3RZHOO� DQG�%HWWV�� WKLV�&RXUW� KDV
ORRNHG� WR� WKH� IXQGDPHQWDO� QDWXUH� RI� RULJLQDO�%LOO
RI� 5LJKWV� JXDUDQWHHV� WR� GHFLGH� ZKHWKHU� WKH
)RXUWHHQWK�$PHQGPHQW�PDNHV�WKHP�REOLJDWRU\�RQ
WKH� 6WDWHV�� ([SOLFLWO\� UHFRJQL]HG� WR� EH� RI� WKLV
�IXQGDPHQWDO�QDWXUH��DQG�WKHUHIRUH�PDGH�LPPXQH
IURP� VWDWH� LQYDVLRQ� E\� WKH� )RXUWHHQWK�� RU� VRPH
SDUW�RI� LW��DUH� WKH�)LUVW�$PHQGPHQW
V� IUHHGRPV�RI
VSHHFK��SUHVV��UHOLJLRQ��DVVHPEO\��DVVRFLDWLRQ��DQG
SHWLWLRQ� IRU� UHGUHVV� RI� JULHYDQFHV� � )RU� WKH� VDPH
UHDVRQ�� WKRXJK� QRW� DOZD\V� LQ� SUHFLVHO\� WKH� VDPH
WHUPLQRORJ\��WKH�&RXUW�KDV�PDGH�REOLJDWRU\�RQ�WKH
6WDWHV� WKH�)LIWK�$PHQGPHQW
V�FRPPDQG� WKDW����
SULYDWH�SURSHUW\� VKDOO�QRW�EH� WDNHQ� IRU�SXEOLF�XVH
ZLWKRXW� MXVW� FRPSHQVDWLRQ� � WKH� )RXUWK

$PHQGPHQW
V� SURKLELWLRQ� RI� XQUHDVRQDEOH
VHDUFKHV� DQG� VHL]XUHV� � DQG� WKH� (LJKWK
V� EDQ� RQ
FUXHO�DQG�XQXVXDO�SXQLVKPHQW� �2Q�WKH�RWKHU�KDQG�
WKLV�&RXUW� LQ�3DONR� Y��&RQQHFWLFXW�� ����8�6�� ���
�������� UHIXVHG� WR� KROG� WKDW� WKH� )RXUWHHQWK
$PHQGPHQW�PDGH� WKH� GRXEOH� MHRSDUG\� SURYLVLRQ
RI� WKH�)LIWK�$PHQGPHQW�REOLJDWRU\�RQ� WKH�6WDWHV�
,Q� VR� UHIXVLQJ�� KRZHYHU�� WKH� &RXUW�� VSHDNLQJ
WKURXJK� 0U�� -XVWLFH� &DUGR]R�� ZDV� FDUHIXO� WR
HPSKDVL]H� WKDW� �LPPXQLWLHV� WKDW� DUH� YDOLG� DV
DJDLQVW� WKH� IHGHUDO� JRYHUQPHQW� E\� IRUFH� RI� WKH
VSHFLILF� SOHGJHV� RI� SDUWLFXODU� DPHQGPHQWV� KDYH
EHHQ�IRXQG�WR�EH�LPSOLFLW�LQ�WKH�FRQFHSW�RI�RUGHUHG
OLEHUW\�� DQG� WKXV�� WKURXJK� WKH� )RXUWHHQWK
$PHQGPHQW�� EHFRPH� YDOLG� DV� DJDLQVW� WKH� VWDWHV�
DQG� WKDW� JXDUDQWHHV� �LQ� WKHLU� RULJLQ� �� �� �� HIIHFWLYH
DJDLQVW�WKH�IHGHUDO�JRYHUQPHQW�DORQH��KDG�E\�SULRU
FDVHV��EHHQ�WDNHQ�RYHU�IURP�WKH�HDUOLHU�DUWLFOHV�RI
WKH� IHGHUDO� ELOO� RI� ULJKWV� DQG� EURXJKW� ZLWKLQ� WKH
)RXUWHHQWK� $PHQGPHQW� E\� D� SURFHVV� RI
DEVRUSWLRQ�������8�6���DW��������������

�

���

�

�

�

� (�� J���*LWORZ� Y��1HZ� <RUN�� ���� 8�6�� ����
���� ������� �VSHHFK� DQG� SUHVV��� /RYHOO� Y�
&LW\� RI�*ULIILQ�� ���� 8�6�� ����� ���� ������
�VSHHFK�DQG�SUHVV���6WDXE�Y��&LW\�RI�%D[OH\�
���� 8�6�� ����� ���� ������� �VSHHFK��

*URVMHDQ�Y��$PHULFDQ�3UHVV�&R��� ����8�6�
����� ���� ������� �SUHVV��� &DQWZHOO� Y�

&RQQHFWLFXW�� ���� 8�6�� ����� ���� ������
�UHOLJLRQ���'H� -RQJH� Y��2UHJRQ�� ���� 8�6�
����� ���� ������� �DVVHPEO\��� 6KHOWRQ� Y�
7XFNHU�� ���� 8�6�� ����� ����� ���� ������
�DVVRFLDWLRQ���/RXLVLDQD� H[� UHO��*UHPLOOLRQ
Y�� 1$$&3�� ���� 8�6�� ����� ���� ������
�DVVRFLDWLRQ���(GZDUGV� Y�� 6RXWK� &DUROLQD�
���� 8�6�� ���� ������� �VSHHFK�� DVVHPEO\�

SHWLWLRQ�IRU�UHGUHVV�RI�JULHYDQFHV��

� (�� J��� &KLFDJR�� %�� 4�� 5�� &R�� Y�� &KLFDJR�
���� 8�6�� ����� �������� �������� 6P\WK� Y�
$PHV������8�6����������������������

� (��J���:ROI�Y��&RORUDGR������8�6�����������
��������(ONLQV� Y��8QLWHG� 6WDWHV�� ���� 8�6�
��������� ��������0DSS� Y��2KLR�� ���� 8�6�
����������������
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� 5RELQVRQ�Y��&DOLIRUQLD������8�6����������
�������

:H�DFFHSW�%HWWV�Y��%UDG\
V�DVVXPSWLRQ��EDVHG�DV�LW
ZDV�RQ�RXU�SULRU�FDVHV��WKDW�D�SURYLVLRQ�RI�WKH�%LOO
RI�5LJKWV�ZKLFK�LV��IXQGDPHQWDO�DQG�HVVHQWLDO�WR�D
IDLU� WULDO�� LV� PDGH� REOLJDWRU\� XSRQ� WKH� 6WDWHV� E\
WKH�)RXUWHHQWK�$PHQGPHQW��:H�WKLQN�WKH�&RXUW�LQ
%HWWV�ZDV�ZURQJ��KRZHYHU�� LQ�FRQFOXGLQJ�WKDW� WKH
6L[WK� $PHQGPHQW
V� JXDUDQWHH� RI� FRXQVHO� LV� QRW
RQH�RI�WKHVH�IXQGDPHQWDO�ULJKWV��7HQ�\HDUV�EHIRUH
%HWWV�Y��%UDG\�� WKLV�&RXUW��DIWHU�IXOO�FRQVLGHUDWLRQ
RI� DOO� WKH� KLVWRULFDO� GDWD� H[DPLQHG� LQ� %HWWV�� KDG
XQHTXLYRFDOO\�GHFODUHG�WKDW��WKH�ULJKW�WR�WKH�DLG�RI�
��� � FRXQVHO� LV� RI� WKLV� IXQGDPHQWDO� FKDUDFWHU��
3RZHOO�Y��$ODEDPD������8�6�����������������:KLOH
WKH�&RXUW�DW�WKH�FORVH�RI�LWV�3RZHOO�RSLQLRQ�GLG�E\
LWV� ODQJXDJH�� DV� WKLV� &RXUW� IUHTXHQWO\� GRHV�� OLPLW
LWV� KROGLQJ� WR� WKH� SDUWLFXODU� IDFWV� DQG
FLUFXPVWDQFHV� RI� WKDW� FDVH�� LWV� FRQFOXVLRQV� DERXW
WKH�IXQGDPHQWDO�QDWXUH�RI�WKH�ULJKW�WR�FRXQVHO�DUH
XQPLVWDNDEOH�� 6HYHUDO� \HDUV� ODWHU�� LQ� ������ WKH
&RXUW� UHHPSKDVL]HG� ZKDW� LW� KDG� VDLG� DERXW� WKH
IXQGDPHQWDO�QDWXUH�RI� WKH� ULJKW� WR�FRXQVHO� LQ� WKLV
ODQJXDJH�

���

�:H� FRQFOXGHG� WKDW� FHUWDLQ� IXQGDPHQWDO
ULJKWV�� VDIHJXDUGHG� E\� WKH� ILUVW� HLJKW
DPHQGPHQWV� DJDLQVW� IHGHUDO� DFWLRQ�� ZHUH
DOVR�VDIHJXDUGHG�DJDLQVW�VWDWH�DFWLRQ�E\�WKH
GXH� SURFHVV� RI� ODZ� FODXVH� RI� WKH
)RXUWHHQWK�$PHQGPHQW�� DQG� DPRQJ� WKHP
WKH�IXQGDPHQWDO�ULJKW�RI�WKH�DFFXVHG�WR�WKH
DLG� RI� FRXQVHO� LQ� D� FULPLQDO� SURVHFXWLRQ��
*URVMHDQ�Y��$PHULFDQ�3UHVV�&R�������8�6�
��������������������

$QG�DJDLQ�LQ������WKLV�&RXUW�VDLG�

�>7KH� DVVLVWDQFH� RI� FRXQVHO@� LV� RQH� RI� WKH
VDIHJXDUGV� RI� WKH� 6L[WK� $PHQGPHQW
GHHPHG� QHFHVVDU\� WR� LQVXUH� IXQGDPHQWDO
KXPDQ� ULJKWV� RI� OLIH� DQG� OLEHUW\�� �� �� �� 7KH
6L[WK� $PHQGPHQW� VWDQGV� DV� D� FRQVWDQW
DGPRQLWLRQ� WKDW� LI� WKH� FRQVWLWXWLRQDO
VDIHJXDUGV� LW� SURYLGHV� EH� ORVW�� MXVWLFH�ZLOO
QRW�CVWLOO�EH�GRQH�
��-RKQVRQ�Y��=HUEVW�����
8�6����������� ��������7R� WKH� VDPH�HIIHFW�
VHH� $YHU\� Y�� $ODEDPD�� ���� 8�6�� ���
�������� DQG� 6PLWK� Y�� 2
*UDG\�� ���� 8�6�
�����������

,Q�OLJKW�RI�WKHVH�DQG�PDQ\�RWKHU�SULRU�GHFLVLRQV�RI
WKLV�&RXUW��LW�LV�QRW�VXUSULVLQJ�WKDW�WKH�%HWWV�&RXUW�
ZKHQ�IDFHG�ZLWK�WKH�FRQWHQWLRQ�WKDW��RQH�FKDUJHG
ZLWK�FULPH��ZKR�LV�XQDEOH�WR�REWDLQ�FRXQVHO��PXVW
EH�IXUQLVKHG�FRXQVHO�E\�WKH�6WDWH���FRQFHGHG�WKDW��
>H@[SUHVVLRQV� LQ� WKH� RSLQLRQV� RI� WKLV� FRXUW� OHQG
FRORU�WR�WKH�DUJXPHQW��������������8�6���DW���������
7KH� IDFW� LV� WKDW� LQ� GHFLGLQJ� DV� LW� GLG� ²� WKDW
�DSSRLQWPHQW� RI� FRXQVHO� LV� QRW� D� IXQGDPHQWDO
ULJKW����� �HVVHQWLDO�WR�D�IDLU�WULDO��²�WKH�&RXUW�LQ
%HWWV�Y��%UDG\�PDGH�DQ�DEUXSW�EUHDN�ZLWK�LWV�RZQ
ZHOO�FRQVLGHUHG� SUHFHGHQWV�� ,Q� UHWXUQLQJ� WR� WKHVH
ROG�SUHFHGHQWV�� VRXQGHU�ZH�EHOLHYH� WKDQ� WKH�QHZ�
ZH�EXW�UHVWRUH�FRQVWLWXWLRQDO�SULQFLSOHV�HVWDEOLVKHG
WR�DFKLHYH�D�IDLU�V\VWHP�RI�MXVWLFH��1RW�RQO\�WKHVH
SUHFHGHQWV� EXW� DOVR� UHDVRQ� DQG� UHIOHFWLRQ� UHTXLUH
XV� WR� UHFRJQL]H� WKDW� LQ� RXU� DGYHUVDU\� V\VWHP� RI
FULPLQDO�MXVWLFH��DQ\�SHUVRQ�KDOHG�LQWR�FRXUW��ZKR
LV� WRR� SRRU� WR� KLUH� D� ODZ\HU�� FDQQRW� EH� DVVXUHG� D
IDLU� WULDO�XQOHVV�FRXQVHO� LV�SURYLGHG� IRU�KLP��7KLV
VHHPV�WR�XV�WR�EH�DQ�REYLRXV�WUXWK��*RYHUQPHQWV�
ERWK� VWDWH� DQG� IHGHUDO�� TXLWH� SURSHUO\� VSHQG� YDVW
VXPV� RI� PRQH\� WR� HVWDEOLVK� PDFKLQHU\� WR� WU\
GHIHQGDQWV� DFFXVHG� RI� FULPH�� /DZ\HUV� WR
SURVHFXWH� DUH� HYHU\ZKHUH� GHHPHG� HVVHQWLDO� WR
SURWHFW� WKH� SXEOLF
V� LQWHUHVW� LQ� DQ� RUGHUO\� VRFLHW\�
6LPLODUO\�� WKHUH� DUH� IHZ� GHIHQGDQWV� FKDUJHG� ZLWK
FULPH�� IHZ� LQGHHG�� ZKR� IDLO� WR� KLUH� WKH� EHVW
ODZ\HUV� WKH\� FDQ�JHW� WR� SUHSDUH� DQG�SUHVHQW� WKHLU
GHIHQVHV�� 7KDW� JRYHUQPHQW� KLUHV� ODZ\HUV� WR
SURVHFXWH� DQG� GHIHQGDQWV� ZKR� KDYH� WKH� PRQH\
KLUH�ODZ\HUV�WR�GHIHQG�DUH�WKH�VWURQJHVW�LQGLFDWLRQV

���
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RI� WKH�ZLGHVSUHDG� EHOLHI� WKDW� ODZ\HUV� LQ� FULPLQDO
FRXUWV� DUH� QHFHVVLWLHV�� QRW� OX[XULHV�� 7KH� ULJKW� RI
RQH� FKDUJHG� ZLWK� FULPH� WR� FRXQVHO� PD\� QRW� EH
GHHPHG�IXQGDPHQWDO�DQG�HVVHQWLDO� WR�IDLU� WULDOV� LQ
VRPH� FRXQWULHV�� EXW� LW� LV� LQ� RXUV�� )URP� WKH� YHU\
EHJLQQLQJ��RXU�VWDWH�DQG�QDWLRQDO�FRQVWLWXWLRQV�DQG
ODZV� KDYH� ODLG� JUHDW� HPSKDVLV� RQ� SURFHGXUDO� DQG
VXEVWDQWLYH� VDIHJXDUGV� GHVLJQHG� WR� DVVXUH� IDLU
WULDOV� EHIRUH� LPSDUWLDO� WULEXQDOV� LQ� ZKLFK� HYHU\
GHIHQGDQW�VWDQGV�HTXDO�EHIRUH�WKH�ODZ��7KLV�QREOH
LGHDO� FDQQRW� EH� UHDOL]HG� LI� WKH� SRRU�PDQ� FKDUJHG
ZLWK� FULPH� KDV� WR� IDFH� KLV� DFFXVHUV� ZLWKRXW� D
ODZ\HU� WR� DVVLVW� KLP�� $� GHIHQGDQW
V� QHHG� IRU� D
ODZ\HU�LV�QRZKHUH�EHWWHU�VWDWHG�WKDQ�LQ�WKH�PRYLQJ
ZRUGV� RI� 0U�� -XVWLFH� 6XWKHUODQG� LQ� 3RZHOO� Y�
$ODEDPD�

�7KH� ULJKW� WR�EH�KHDUG�ZRXOG�EH�� LQ�PDQ\
FDVHV�� RI� OLWWOH� DYDLO� LI� LW� GLG� QRW
FRPSUHKHQG� WKH� ULJKW� WR�EH� ��� �KHDUG�E\
FRXQVHO��(YHQ�WKH�LQWHOOLJHQW�DQG�HGXFDWHG
OD\PDQ� KDV� VPDOO� DQG� VRPHWLPHV� QR� VNLOO
LQ� WKH� VFLHQFH� RI� ODZ�� ,I� FKDUJHG� ZLWK
FULPH�� KH� LV� LQFDSDEOH�� JHQHUDOO\�� RI
GHWHUPLQLQJ� IRU� KLPVHOI� ZKHWKHU� WKH
LQGLFWPHQW�LV�JRRG�RU�EDG��+H�LV�XQIDPLOLDU
ZLWK�WKH�UXOHV�RI�HYLGHQFH��/HIW�ZLWKRXW�WKH
DLG� RI� FRXQVHO� KH� PD\� EH� SXW� RQ� WULDO
ZLWKRXW� D� SURSHU� FKDUJH�� DQG� FRQYLFWHG
XSRQ� LQFRPSHWHQW� HYLGHQFH�� RU� HYLGHQFH
LUUHOHYDQW� WR� WKH� LVVXH� RU� RWKHUZLVH
LQDGPLVVLEOH�� +H� ODFNV� ERWK� WKH� VNLOO� DQG
NQRZOHGJH� DGHTXDWHO\� WR� SUHSDUH� KLV
GHIHQVH�� HYHQ� WKRXJK� KH� KDYH� D� SHUIHFW
RQH�� +H� UHTXLUHV� WKH� JXLGLQJ� KDQG� RI
FRXQVHO� DW� HYHU\� VWHS� LQ� WKH� SURFHHGLQJV
DJDLQVW� KLP��:LWKRXW� LW�� WKRXJK� KH� EH� QRW
JXLOW\�� KH� IDFHV� WKH� GDQJHU� RI� FRQYLFWLRQ
EHFDXVH�KH�GRHV�QRW�NQRZ�KRZ�WR�HVWDEOLVK
KLV�LQQRFHQFH�������8�6���DW�������

���

7KH� &RXUW� LQ� %HWWV� Y�� %UDG\� GHSDUWHG� IURP� WKH
VRXQG�ZLVGRP�XSRQ�ZKLFK� WKH�&RXUW
V�KROGLQJ� LQ
3RZHOO� Y��$ODEDPD� UHVWHG�� )ORULGD�� VXSSRUWHG� E\
WZR�RWKHU�6WDWHV��KDV�DVNHG�WKDW�%HWWV�Y��%UDG\�EH
OHIW� LQWDFW�� 7ZHQW\�WZR� 6WDWHV�� DV� IULHQGV� RI� WKH

&RXUW��DUJXH�WKDW�%HWWV�ZDV��DQ�DQDFKURQLVP�ZKHQ
KDQGHG� GRZQ�� DQG� WKDW� LW� VKRXOG� QRZ� EH
RYHUUXOHG��:H�DJUHH�

7KH� MXGJPHQW� LV� UHYHUVHG� DQG� WKH� FDXVH� LV
UHPDQGHG� WR� WKH� 6XSUHPH� &RXUW� RI� )ORULGD� IRU
IXUWKHU�DFWLRQ�QRW�LQFRQVLVWHQW�ZLWK�WKLV�RSLQLRQ�

5HYHUVHG�

:KLOH� ,� MRLQ� WKH� RSLQLRQ� RI� WKH� &RXUW�� D� EULHI
KLVWRULFDO� UHVXPH�RI� WKH� UHODWLRQ�EHWZHHQ� WKH�%LOO
RI� 5LJKWV� DQG� WKH� ILUVW� VHFWLRQ� RI� WKH� )RXUWHHQWK
$PHQGPHQW� VHHPV� SHUWLQHQW�� 6LQFH� WKH� DGRSWLRQ
RI� WKDW� $PHQGPHQW�� WHQ� -XVWLFHV� KDYH� IHOW� WKDW� LW
SURWHFWV� IURP� LQIULQJHPHQW� E\� WKH� 6WDWHV� WKH
SULYLOHJHV��SURWHFWLRQV��DQG�VDIHJXDUGV�JUDQWHG�E\
WKH�%LOO�RI�5LJKWV��������

-XVWLFH�)LHOG��WKH�ILUVW�-XVWLFH�+DUODQ��DQG�SUREDEO\
-XVWLFH� %UHZHU�� WRRN� WKDW� SRVLWLRQ� LQ� 2
1HLO� Y�
9HUPRQW������8�6�������������������������DV�GLG
-XVWLFHV� %/$&.�� '28*/$6�� 0XUSK\� DQG
5XWOHGJH� LQ�$GDPVRQ� Y��&DOLIRUQLD������8�6�� ���
������������$QG�VHH�3RH�Y��8OOPDQ������8�6������
���������GLVVHQWLQJ�RSLQLRQ���7KDW�YLHZ�ZDV�DOVR
H[SUHVVHG� E\� -XVWLFH� %UDGOH\� DQG� 6ZD\QH� LQ� WKH
6ODXJKWHU�+RXVH� &DVHV�� ��� :DOO�� ���� ��������
����� DQG� VHHPLQJO\� ZDV� DFFHSWHG� E\� -XVWLFH
&OLIIRUG� ZKHQ� KH� GLVVHQWHG� ZLWK� -XVWLFH� )LHOG� LQ
:DONHU�Y��6DXYLQHW�����8�6��������� �8QIRUWXQDWHO\
LW�KDV�QHYHU�FRPPDQGHG�D�&RXUW��<HW��KDSSLO\��DOO
FRQVWLWXWLRQDO� TXHVWLRQV� DUH� DOZD\V� RSHQ��(ULH� 5�
&R�� Y��7RPSNLQV�� ���� 8�6�� ���� $QG� ZKDW� ZH� GR
WRGD\�GRHV�QRW�IRUHFORVH�WKH�PDWWHU�

�

� -XVWLFHV� %UDGOH\�� 6ZD\QH� DQG� )LHOG

HPSKDVL]HG� WKDW� WKH� ILUVW� HLJKW

$PHQGPHQWV�JUDQWHG�FLWL]HQV�RI�WKH�8QLWHG

6WDWHV� FHUWDLQ� SULYLOHJHV� DQG� LPPXQLWLHV

WKDW�ZHUH�SURWHFWHG�IURP�DEULGJPHQW�E\�WKH

6WDWHV� E\� WKH�)RXUWHHQWK�$PHQGPHQW�� 6HH

6ODXJKWHU�+RXVH�&DVHV��VXSUD��DW���������
2
1HLO� Y��9HUPRQW�� VXSUD�� DW� ����� -XVWLFHV
+DUODQ� DQG� %UHZHU� DFFHSWHG� WKH� VDPH

WKHRU\� LQ� WKH�2
1HLO� FDVH� �VHH� LG��� DW� ����
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05��-867,&(�&/$5.��FRQFXUULQJ�LQ�WKH�UHVXOW�

������ WKRXJK� -XVWLFH�+DUODQ� LQGLFDWHG� WKDW

DOO� �SHUVRQV��� QRW� PHUHO\� �FLWL]HQV��� ZHUH

JLYHQ� WKLV� SURWHFWLRQ�� ,ELG�� ,Q� 7ZLQLQJ� Y�
1HZ� -HUVH\�� ���� 8�6�� ���� ����� -XVWLFH
+DUODQ
V�SRVLWLRQ�ZDV�PDGH�FOHDU���

�,Q� P\� MXGJPHQW�� LPPXQLW\� IURP� VHOI�

LQFULPLQDWLRQ� LV� SURWHFWHG� DJDLQVW� KRVWLOH

VWDWH�DFWLRQ��QRW�RQO\�E\�������>WKH�3ULYLOHJHV

DQG�,PPXQLWLHV�&ODXVH@��EXW� >DOVR@�E\� �� �� �

>WKH�'XH�3URFHVV�&ODXVH@���

-XVWLFH� %UHZHU�� LQ� MRLQLQJ� WKH� RSLQLRQ� RI

WKH� &RXUW�� DEDQGRQHG� WKH� YLHZ� WKDW� WKH

HQWLUH�%LOO�RI�5LJKWV�DSSOLHV�WR�WKH�6WDWHV�LQ

0D[ZHOO�Y��'RZ������8�6������

0\� %URWKHU� +$5/$1� LV� RI� WKH� YLHZ� WKDW� D
JXDUDQWHH� RI� WKH� %LOO� RI� 5LJKWV� WKDW� LV� PDGH
DSSOLFDEOH� WR� WKH� 6WDWHV� E\� UHDVRQ� RI� WKH
)RXUWHHQWK�$PHQGPHQW� LV�D� OHVVHU�YHUVLRQ�RI� WKDW
VDPH� JXDUDQWHH� DV� DSSOLHG� WR� WKH� )HGHUDO
*RYHUQPHQW� � 0U�� -XVWLFH� -DFNVRQ� VKDUHG� WKDW
YLHZ� � ��� �%XW� WKDW� YLHZ� KDV� QRW� SUHYDLOHG � DQG
ULJKWV�SURWHFWHG�DJDLQVW�VWDWH� LQYDVLRQ�E\�WKH�'XH
3URFHVV�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW�DUH
QRW� ZDWHUHG�GRZQ� YHUVLRQV� RI� ZKDW� WKH� %LOO� RI
5LJKWV�JXDUDQWHHV�

�

���� �

� 6HH�5RWK� Y��8QLWHG� 6WDWHV�� ���� 8�6�� ����
����� ����� 6PLWK� Y�� &DOLIRUQLD�� ���� 8�6�
���������

� %HDXKDUQDLV�Y��,OOLQRLV������8�6�����������
&I�� WKH� RSLQLRQV� RI� -XVWLFHV� +ROPHV� DQG

%UDQGHLV� LQ�*LWORZ� Y��1HZ�<RUN�� ���� 8�6�
����� ����� DQG�:KLWQH\� Y�� &DOLIRUQLD�� ���
8�6�����������

� 7KH� FDVHV� DUH� FROOHFWHG� E\�05�� -867,&(

%/$&.� LQ� 6SHLVHU� Y�� 5DQGDOO�� ���� 8�6�
����� ����� $QG� VHH�� (DWRQ� Y�� 3ULFH�� ���
8�6���������������

,Q�%XWH�Y��,OOLQRLV������8�6��������������WKLV�&RXUW
IRXQG� QR� VSHFLDO� FLUFXPVWDQFHV� UHTXLULQJ� WKH
DSSRLQWPHQW� RI� FRXQVHO� EXW� VWDWHG� WKDW� �LI� WKHVH
FKDUJHV�KDG�EHHQ�FDSLWDO�FKDUJHV��WKH�FRXUW�ZRXOG

KDYH� EHHQ� UHTXLUHG�� ERWK� E\� WKH� VWDWH� VWDWXWH� DQG
WKH� GHFLVLRQV� RI� WKLV� &RXUW� LQWHUSUHWLQJ� WKH
)RXUWHHQWK�$PHQGPHQW��WR�WDNH�VRPH�VXFK�VWHSV��
,G���DW������3ULRU�WR�WKDW�FDVH�,�ILQG�QR�ODQJXDJH�LQ
DQ\�FDVHV�LQ�WKLV�&RXUW�LQGLFDWLQJ�WKDW�DSSRLQWPHQW
RI�FRXQVHO�LQ�DOO�FDSLWDO�FDVHV�ZDV�UHTXLUHG�E\�WKH
)RXUWHHQWK�$PHQGPHQW� �$W� WKH�QH[W�7HUP�RI� WKH
&RXUW� 0U�� -XVWLFH� 5HHG� UHYHDOHG� WKDW� WKH� &RXUW
ZDV� GLYLGHG� DV� WR� QRQFDSLWDO� FDVHV� EXW� WKDW� �WKH
GXH� SURFHVV� FODXVH� �� �� �� UHTXLUHV� FRXQVHO� IRU� DOO
SHUVRQV�FKDUJHG�ZLWK�VHULRXV�FULPHV����������8YHJHV
Y�� 3HQQV\OYDQLD�� ���� 8�6�� ����� ���� �������
)LQDOO\�� LQ� +DPLOWRQ� Y�� $ODEDPD�� ���� 8�6�� ��
�������� ZH� VDLG� WKDW� �>Z@KHQ� RQH� SOHDGV� WR� D
FDSLWDO� FKDUJH� ZLWKRXW� EHQHILW� RI� FRXQVHO�� ZH� GR
QRW�VWRS�WR�GHWHUPLQH�ZKHWKHU�SUHMXGLFH�UHVXOWHG��
,G���DW��������

�

���

� ,W�PLJKW��KRZHYHU��EH�VDLG�WKDW�WKHUH�LV�VXFK

DQ� LPSOLFDWLRQ� LQ� $YHU\� Y�� $ODEDPD�� ���
8�6�� ���� �������� D� FDSLWDO� FDVH� LQ� ZKLFK

FRXQVHO� KDG� EHHQ� DSSRLQWHG� EXW� LQ� ZKLFK

WKH� SHWLWLRQHU� FODLPHG� D� GHQLDO� RI

�HIIHFWLYH�� DVVLVWDQFH�� 7KH� &RXUW� LQ

DIILUPLQJ�QRWHG� WKDW��>K@DG�SHWLWLRQHU�EHHQ

GHQLHG�DQ\�UHSUHVHQWDWLRQ�RI�FRXQVHO�DW�DOO�

VXFK� D� FOHDU� YLRODWLRQ� RI� WKH� )RXUWHHQWK

$PHQGPHQW
V� JXDUDQWHH� RI� DVVLVWDQFH� RI

FRXQVHO�ZRXOG�KDYH�UHTXLUHG�UHYHUVDO�RI�KLV

FRQYLFWLRQ��� ,G��� DW� ����� 1R� �VSHFLDO

FLUFXPVWDQFHV��ZHUH� UHFLWHG� E\� WKH�&RXUW�

EXW� LQ�FLWLQJ�3RZHOO� Y��$ODEDPD�� ����8�6�
��� �������� DV� DXWKRULW\� IRU� LWV� GLFWXP� LW

DSSHDUV� WKDW� WKH� &RXUW� GLG� QRW� UHO\� VROHO\

RQ�WKH�FDSLWDO�QDWXUH�RI�WKH�RIIHQVH�

7KDW� WKH� 6L[WK�$PHQGPHQW� UHTXLUHV� DSSRLQWPHQW
RI� FRXQVHO� LQ� �DOO� FULPLQDO� SURVHFXWLRQV�� LV� FOHDU�
ERWK� IURP� WKH� ODQJXDJH� RI� WKH� $PHQGPHQW� DQG
IURP� WKLV� &RXUW
V� LQWHUSUHWDWLRQ�� 6HH� -RKQVRQ� Y�
=HUEVW�� ���� 8�6�� ���� �������� ,W� LV� HTXDOO\� FOHDU
IURP� WKH� DERYH� FDVHV�� DOO� GHFLGHG� DIWHU� %HWWV� Y�
%UDG\�� ���� 8�6�� ���� �������� WKDW� WKH� )RXUWHHQWK
$PHQGPHQW� UHTXLUHV� VXFK� DSSRLQWPHQW� LQ� DOO
SURVHFXWLRQV� IRU� FDSLWDO� FULPHV�� 7KH� &RXUW
V
GHFLVLRQ� WRGD\�� WKHQ�� GRHV� QR� PRUH� WKDQ� HUDVH� D
GLVWLQFWLRQ� ZKLFK� KDV� QR� EDVLV� LQ� ORJLF� DQG� DQ
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05��-867,&(�+$5/$1��FRQFXUULQJ�

LQFUHDVLQJO\�HURGHG�EDVLV�LQ�DXWKRULW\��,Q�.LQVHOOD
Y��8QLWHG� 6WDWHV� H[� UHO�� 6LQJOHWRQ�� ���� 8�6�� ���
��������ZH�VSHFLILFDOO\�UHMHFWHG�DQ\�FRQVWLWXWLRQDO
GLVWLQFWLRQ� EHWZHHQ� FDSLWDO� DQG� QRQFDSLWDO
RIIHQVHV� DV� UHJDUGV� FRQJUHVVLRQDO� SRZHU� WR
SURYLGH� IRU� FRXUW�PDUWLDO� WULDOV� RI� FLYLOLDQ
GHSHQGHQWV� RI� DUPHG� IRUFHV� SHUVRQQHO�� +DYLQJ
SUHYLRXVO\�KHOG�WKDW�FLYLOLDQ�GHSHQGHQWV�FRXOG�QRW
FRQVWLWXWLRQDOO\� EH� GHSULYHG� RI� WKH� SURWHFWLRQV� RI
$UWLFOH�,,,�DQG�WKH�)LIWK�DQG�6L[WK�$PHQGPHQWV�LQ
FDSLWDO� FDVHV��5HLG� Y��&RYHUW�� ����8�6�� �� �������
ZH� KHOG� WKDW� WKH� VDPH� UHVXOW� PXVW� IROORZ� LQ
QRQFDSLWDO� FDVHV�� ,QGHHG�� RXU� RSLQLRQ� WKHUH
IRUHVKDGRZHG� WKH� GHFLVLRQ� WRGD\� � DV� ZH� QRWHG
WKDW�

�

� 3RUWHQWV�RI� WRGD\
V�GHFLVLRQ�PD\�EH� IRXQG

DV�ZHOO� LQ�*ULIILQ� Y�� ,OOLQRLV�� ���� 8�6�� ��
��������DQG�)HUJXVRQ�Y��*HRUJLD������8�6�
���� �������� ,Q�*ULIILQ�� D� QRQFDSLWDO� FDVH�
ZH� KHOG� WKDW� WKH� SHWLWLRQHU
V� FRQVWLWXWLRQDO

ULJKWV� ZHUH� YLRODWHG� E\� WKH� 6WDWH
V

SURFHGXUH��ZKLFK�SURYLGHG� IUHH� WUDQVFULSWV

IRU� LQGLJHQW� GHIHQGDQWV� RQO\� LQ� FDSLWDO

FDVHV��,Q�)HUJXVRQ�ZH�VWUXFN�GRZQ�D�VWDWH
SUDFWLFH�GHQ\LQJ�WKH�DSSHOODQW�WKH�HIIHFWLYH

DVVLVWDQFH� RI� FRXQVHO�� FDXWLRQLQJ� WKDW� �

>R@XU� GHFLVLRQ� GRHV� QRW� WXUQ� RQ� WKH� IDFWV

WKDW� WKH� DSSHOODQW� ZDV� WULHG� IRU� D� FDSLWDO

RIIHQVH� DQG�ZDV� UHSUHVHQWHG� E\� HPSOR\HG

FRXQVHO�� 7KH� FRPPDQG� RI� WKH� )RXUWHHQWK

$PHQGPHQW� DOVR� DSSOLHV� LQ� WKH� FDVH�RI� DQ

DFFXVHG� WULHG� IRU� D� QRQFDSLWDO� RIIHQVH�� RU

UHSUHVHQWHG� E\� DSSRLQWHG� FRXQVHO��� ���

8�6���DW�����

�2EYLRXVO\� )RXUWHHQWK� $PHQGPHQW� FDVHV
GHDOLQJ� ZLWK� VWDWH� DFWLRQ� KDYH� QR
DSSOLFDWLRQ� KHUH�� EXW� LI� ��� � WKH\� GLG�� ZH
EHOLHYH�WKDW�WR�GHSULYH�FLYLOLDQ�GHSHQGHQWV
RI� WKH� VDIHJXDUGV� RI� D� MXU\� WULDO� KHUH� �� �� �
ZRXOG�EH�DV�LQYDOLG�XQGHU�WKRVH�FDVHV�DV�LW
ZRXOG�EH�LQ�FDVHV�RI�D�FDSLWDO�QDWXUH������
8�6���DW���������

���

,�PXVW� FRQFOXGH� KHUH�� DV� LQ�.LQVHOOD�� VXSUD�� WKDW
WKH� &RQVWLWXWLRQ� PDNHV� QR� GLVWLQFWLRQ� EHWZHHQ
FDSLWDO� DQG� QRQFDSLWDO� FDVHV�� 7KH� )RXUWHHQWK

$PHQGPHQW� UHTXLUHV� GXH� SURFHVV� RI� ODZ� IRU� WKH
GHSULYDO�RI��OLEHUW\�� MXVW�DV� IRU�GHSULYDO�RI��OLIH��
DQG�WKHUH�FDQQRW�FRQVWLWXWLRQDOO\�EH�D�GLIIHUHQFH�LQ
WKH� TXDOLW\� RI� WKH� SURFHVV� EDVHG� PHUHO\� XSRQ� D
VXSSRVHG�GLIIHUHQFH�LQ�WKH�VDQFWLRQ�LQYROYHG��+RZ
FDQ� WKH� )RXUWHHQWK� $PHQGPHQW� WROHUDWH� D
SURFHGXUH�ZKLFK� LW� FRQGHPQV� LQ� FDSLWDO� FDVHV� RQ
WKH� JURXQG� WKDW� GHSULYDO� RI� OLEHUW\� PD\� EH� OHVV
RQHURXV�WKDQ�GHSULYDO�RI�OLIH�²�D�YDOXH�MXGJPHQW
QRW�XQLYHUVDOO\�DFFHSWHG �²�RU�WKDW�RQO\�WKH�ODWWHU
GHSULYDO� LV� LUUHYRFDEOH"� ,� FDQ� ILQG� QR� DFFHSWDEOH
UDWLRQDOL]DWLRQ� IRU� VXFK� D� UHVXOW�� DQG� ,� WKHUHIRUH
FRQFXU�LQ�WKH�MXGJPHQW�RI�WKH�&RXUW�

�

� 6HH�� H�� J��� %DU]XQ�� ,Q� )DYRU� RI� &DSLWDO
3XQLVKPHQW�� ��� $PHULFDQ� 6FKRODU� ����

���������������

,�DJUHH�WKDW�%HWWV�Y��%UDG\�VKRXOG�EH�RYHUUXOHG��EXW
FRQVLGHU�LW�HQWLWOHG�WR�D�PRUH�UHVSHFWIXO�EXULDO�WKDQ
KDV�EHHQ�DFFRUGHG��DW�OHDVW�RQ�WKH�SDUW�RI�WKRVH�RI
XV�ZKR�ZHUH�QRW�RQ�WKH�&RXUW�ZKHQ�WKDW�FDVH�ZDV
GHFLGHG�

,�FDQQRW�VXEVFULEH�WR�WKH�YLHZ�WKDW�%HWWV�Y��%UDG\
UHSUHVHQWHG� �DQ� DEUXSW� EUHDN� ZLWK� LWV� RZQ� ZHOO�
FRQVLGHUHG�SUHFHGHQWV���$QWH�� S�� ����� ,Q� ������ LQ
3RZHOO� Y��$ODEDPD�� ���� 8�6�� ���� D� FDSLWDO� FDVH�
WKLV�&RXUW�GHFODUHG� WKDW�XQGHU� WKH�SDUWLFXODU� IDFWV
WKHUH�SUHVHQWHG�²��WKH�LJQRUDQFH�DQG�LOOLWHUDF\�RI
WKH� GHIHQGDQWV�� WKHLU� \RXWK�� WKH� FLUFXPVWDQFHV� RI
SXEOLF�KRVWLOLW\�������DQG�DERYH�DOO�WKDW�WKH\�VWRRG�LQ
GHDGO\�SHULO�RI�WKHLU�OLYHV��������8�6���DW�����²�WKH
VWDWH� FRXUW� KDG� D� GXW\� WR� DVVLJQ� FRXQVHO� IRU� ���
WKH�WULDO�DV�D�QHFHVVDU\�UHTXLVLWH�RI�GXH�SURFHVV�RI
ODZ��,W�LV�HYLGHQW�WKDW�WKHVH�OLPLWLQJ�IDFWV�ZHUH�QRW
DGGHG�WR�WKH�RSLQLRQ�DV�DQ�DIWHUWKRXJKW��WKH\�ZHUH
UHSHDWHGO\�HPSKDVL]HG��VHH�����8�6���DW�����������
����DQG�ZHUH�FOHDUO\� UHJDUGHG�DV� LPSRUWDQW� WR� WKH
UHVXOW�

���

7KXV� ZKHQ� WKLV� &RXUW�� D� GHFDGH� ODWHU�� GHFLGHG
%HWWV�Y��%UDG\��LW�GLG�QR�PRUH�WKDQ�WR�DGPLW�RI�WKH
SRVVLEOH� H[LVWHQFH� RI� VSHFLDO� FLUFXPVWDQFHV� LQ
QRQFDSLWDO� DV� ZHOO� DV� FDSLWDO� WULDOV�� ZKLOH� DW� WKH
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VDPH� WLPH� LQVLVWLQJ� WKDW� VXFK� FLUFXPVWDQFHV� EH
VKRZQ� LQ� RUGHU� WR� HVWDEOLVK� D� GHQLDO� RI� GXH
SURFHVV��7KH� ULJKW� WR�DSSRLQWHG�FRXQVHO�KDG�EHHQ
UHFRJQL]HG� DV� EHLQJ� FRQVLGHUDEO\� EURDGHU� LQ
IHGHUDO� SURVHFXWLRQV�� VHH� -RKQVRQ� Y�� =HUEVW�� ���
8�6�������EXW�WR�KDYH�LPSRVHG�WKHVH�UHTXLUHPHQWV
RQ� WKH�6WDWHV�ZRXOG� LQGHHG�KDYH�EHHQ��DQ�DEUXSW
EUHDN�� ZLWK� WKH� DOPRVW� LPPHGLDWH� SDVW�� 7KH
GHFODUDWLRQ� WKDW� WKH� ULJKW� WR� DSSRLQWHG� FRXQVHO� LQ
VWDWH� SURVHFXWLRQV�� DV� HVWDEOLVKHG� LQ� 3RZHOO� Y�
$ODEDPD��ZDV�QRW� OLPLWHG� WR� FDSLWDO� FDVHV�ZDV� LQ
WUXWK� QRW� D� GHSDUWXUH� IURP�� EXW� DQ� H[WHQVLRQ� RI�
H[LVWLQJ�SUHFHGHQW�

7KH� SULQFLSOHV� GHFODUHG� LQ� 3RZHOO� DQG� LQ� %HWWV�
KRZHYHU��KDYH�KDG�D� WURXEOHG� MRXUQH\� WKURXJKRXW
WKH�\HDUV�WKDW�KDYH�IROORZHG�ILUVW�WKH�RQH�FDVH�DQG
WKHQ� WKH� RWKHU�� (YHQ� E\� WKH� WLPH� RI� WKH� %HWWV
GHFLVLRQ�� GLFWXP� LQ� DW� OHDVW� RQH� RI� WKH� &RXUW
V
RSLQLRQV�KDG� LQGLFDWHG� WKDW� WKHUH�ZDV�DQ�DEVROXWH
ULJKW�WR�WKH�VHUYLFHV�RI�FRXQVHO�LQ�WKH�WULDO�RI�VWDWH
FDSLWDO� FDVHV� � 6XFK� GLFWD� FRQWLQXHG� WR� DSSHDU� LQ
VXEVHTXHQW� GHFLVLRQV� � DQG� DQ\� OLQJHULQJ� GRXEWV
ZHUH� ILQDOO\� HOLPLQDWHG� E\� WKH� KROGLQJ� RI
+DPLOWRQ�Y��$ODEDPD������8�6�����

�

�

� $YHU\�Y��$ODEDPD������8�6�����������

� (�� J��� %XWH� Y�� ,OOLQRLV�� ����8�6�� ����� ����
8YHJHV� Y�� 3HQQV\OYDQLD�� ���� 8�6�� ����
����

,Q� QRQFDSLWDO� FDVHV�� WKH� �VSHFLDO� FLUFXPVWDQFHV�
UXOH� KDV� FRQWLQXHG� WR� H[LVW� LQ� IRUP� ZKLOH� LWV
VXEVWDQFH� KDV� EHHQ� VXEVWDQWLDOO\� DQG� VWHDGLO\
HURGHG�� ,Q� WKH� ILUVW� GHFDGH�DIWHU�%HWWV�� WKHUH�ZHUH
FDVHV� LQ� ZKLFK� WKH� &RXUW� ��� � IRXQG� VSHFLDO
FLUFXPVWDQFHV� WR� EH� ODFNLQJ�� EXW� XVXDOO\� E\� D
VKDUSO\�GLYLGHG�YRWH� �+RZHYHU��QR�VXFK�GHFLVLRQ
KDV�EHHQ�FLWHG�WR�XV��DQG�,�KDYH�IRXQG�QRQH��DIWHU
4XLFNVDOO� Y��0LFKLJDQ�� ���� 8�6�� ����� GHFLGHG� LQ
������$W�WKH�VDPH�WLPH��WKHUH�KDYH�EHHQ�QRW�D�IHZ
FDVHV� LQ�ZKLFK� VSHFLDO� FLUFXPVWDQFHV�ZHUH� IRXQG
LQ�OLWWOH�RU�QRWKLQJ�PRUH�WKDQ�WKH��FRPSOH[LW\��RI
WKH� OHJDO� TXHVWLRQV� SUHVHQWHG�� DOWKRXJK� WKRVH
TXHVWLRQV� ZHUH� RIWHQ� RI� RQO\� URXWLQH� GLIILFXOW\�
7KH�&RXUW�KDV�FRPH�WR�UHFRJQL]H��LQ�RWKHU�ZRUGV�

WKDW� WKH� PHUH� H[LVWHQFH� RI� D� VHULRXV� FULPLQDO
FKDUJH� FRQVWLWXWHG� LQ� LWVHOI� VSHFLDO� FLUFXPVWDQFHV
UHTXLULQJ� WKH� VHUYLFHV� RI� FRXQVHO� DW� WULDO�� ,Q� WUXWK
WKH�%HWWV�Y��%UDG\�UXOH�LV�QR�ORQJHU�D�UHDOLW\�

���

�

�

� (��J���)RVWHU�Y��,OOLQRLV������8�6�������%XWH
Y��,OOLQRLV������8�6�������*U\JHU� Y��%XUNH�
����8�6������

� (�� J��� :LOOLDPV� Y�� .DLVHU�� ���� 8�6�� ����
+XGVRQ� Y��1RUWK�&DUROLQD�� ���� 8�6�� ����
&KHZQLQJ�Y��&XQQLQJKDP������8�6������

7KLV�HYROXWLRQ��KRZHYHU��DSSHDUV�QRW�WR�KDYH�EHHQ
IXOO\� UHFRJQL]HG� E\� PDQ\� VWDWH� FRXUWV�� LQ� WKLV
LQVWDQFH�FKDUJHG�ZLWK� WKH�IURQW�OLQH�UHVSRQVLELOLW\
IRU� WKH� HQIRUFHPHQW� RI� FRQVWLWXWLRQDO� ULJKWV� � 7R
FRQWLQXH� D� UXOH� ZKLFK� LV� KRQRUHG� E\� WKLV� &RXUW
RQO\�ZLWK�OLS�VHUYLFH�LV�QRW�D�KHDOWK\�WKLQJ�DQG�LQ
WKH� ORQJ� UXQ� ZLOO� GR� GLVVHUYLFH� WR� WKH� IHGHUDO
V\VWHP�

�

� 6HH��H��J���&RPPRQ�ZHDOWK�H[�UHO��6LPRQ�Y�
0DURQH\������3D�����������$��G�����������
6KDIIHU�Y��:DUGHQ������0G�����������$��G

���� �������� +HQGHUVRQ� Y�� %DQQDQ�� ���
)��G������&�$���WK�&LU��������

7KH�VSHFLDO�FLUFXPVWDQFHV� UXOH�KDV�EHHQ� IRUPDOO\
DEDQGRQHG�LQ�FDSLWDO�FDVHV��DQG�WKH�WLPH�KDV�QRZ
FRPH� ZKHQ� LW� VKRXOG� EH� VLPLODUO\� DEDQGRQHG� LQ
QRQFDSLWDO�FDVHV��DW� OHDVW�DV� WR�RIIHQVHV�ZKLFK��DV
WKH� RQH� LQYROYHG� KHUH�� FDUU\� WKH� SRVVLELOLW\� RI� D
VXEVWDQWLDO� SULVRQ� VHQWHQFH�� �:KHWKHU� WKH� UXOH
VKRXOG�H[WHQG� WR�DOO�FULPLQDO�FDVHV�QHHG�QRW�QRZ
EH� GHFLGHG��� 7KLV� LQGHHG� GRHV� QR� PRUH� WKDQ� WR
PDNH�H[SOLFLW� VRPHWKLQJ� WKDW�KDV� ORQJ�VLQFH�EHHQ
IRUHVKDGRZHG�LQ�RXU�GHFLVLRQV��������

,Q�DJUHHLQJ�ZLWK�WKH�&RXUW�WKDW�WKH�ULJKW�WR�FRXQVHO
LQ� D� FDVH� VXFK� DV� WKLV� VKRXOG� QRZ� EH� H[SUHVVO\
UHFRJQL]HG�DV�D�IXQGDPHQWDO�ULJKW�HPEUDFHG�LQ�WKH
)RXUWHHQWK�$PHQGPHQW�� ,�ZLVK� WR�PDNH�D� IXUWKHU
REVHUYDWLRQ��:KHQ�ZH� KROG� D� ULJKW� RU� LPPXQLW\�
YDOLG� DJDLQVW� WKH� )HGHUDO� *RYHUQPHQW�� WR� EH
�LPSOLFLW� LQ� WKH� FRQFHSW� RI� RUGHUHG� OLEHUW\� � DQG
WKXV�YDOLG�DJDLQVW�WKH�6WDWHV��,�GR�QRW�UHDG�RXU�SDVW
GHFLVLRQV� WR� VXJJHVW� WKDW� E\� VR� KROGLQJ�� ZH

�
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DXWRPDWLFDOO\�FDUU\�RYHU�DQ�HQWLUH�ERG\�RI�IHGHUDO
ODZ�DQG�DSSO\� LW� LQ� IXOO� VZHHS� WR� WKH�6WDWHV��$Q\
VXFK�FRQFHSW�ZRXOG�GLVUHJDUG�WKH�IUHTXHQWO\�ZLGH
GLVSDULW\� EHWZHHQ� WKH� OHJLWLPDWH� LQWHUHVWV� RI� WKH
6WDWHV� DQG� RI� WKH� )HGHUDO� *RYHUQPHQW�� WKH
GLYHUJHQW� SUREOHPV� WKDW� WKH\� IDFH�� DQG� WKH
VLJQLILFDQWO\� GLIIHUHQW� FRQVHTXHQFHV� RI� WKHLU
DFWLRQV��&I��5RWK� Y��8QLWHG� 6WDWHV�� ����8�6�� ����
���������VHSDUDWH�RSLQLRQ�RI�WKLV�ZULWHU���,Q�ZKDW
LV� GRQH� WRGD\� ,� GR� QRW� XQGHUVWDQG� WKH� &RXUW� WR
GHSDUW� IURP� WKH� SULQFLSOHV� ODLG� GRZQ� LQ�3DONR� Y�
&RQQHFWLFXW�� ���� 8�6�� ����� RU� WR� HPEUDFH� WKH
FRQFHSW� WKDW� WKH� )RXUWHHQWK� $PHQGPHQW
�LQFRUSRUDWHV��WKH�6L[WK�$PHQGPHQW�DV�VXFK�

� 3DONR�Y��&RQQHFWLFXW������8�6�����������

2Q� WKHVH� SUHPLVHV� ,� MRLQ� LQ� WKH� MXGJPHQW� RI� WKH
&RXUW�

������
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1R���������
8�6�

/DVVLWHU Y� 'HSDUWPHQW�RI�6RFLDO�6HUYLFHV

����8�6����������� � ����6��&W������
'HFLGHG�-XQ��������

&(57,25$5,� 72� 7+(� &2857� 2)� $33($/6
2)�1257+�&$52/,1$�

1R����������

$UJXHG�)HEUXDU\�����������'HFLGHG�-XQH���������

,Q������� D�1RUWK�&DUROLQD� VWDWH� FRXUW� DGMXGLFDWHG
SHWLWLRQHU
V� LQIDQW�VRQ� WR�EH�D�QHJOHFWHG�FKLOG�DQG
WUDQVIHUUHG� KLP� WR� WKH� FXVWRG\� RI� UHVSRQGHQW
'XUKDP�&RXQW\�'HSDUWPHQW�RI�6RFLDO�6HUYLFHV��$
\HDU� ODWHU�� SHWLWLRQHU� ZDV� FRQYLFWHG� RI� VHFRQG�
GHJUHH�PXUGHU��DQG�VKH�EHJDQ�D�VHQWHQFH�RI����WR
��� \HDUV� RI� LPSULVRQPHQW�� ,Q� ������ UHVSRQGHQW
SHWLWLRQHG� WKH� FRXUW� WR� WHUPLQDWH� SHWLWLRQHU
V
SDUHQWDO�ULJKWV��3HWLWLRQHU�ZDV�EURXJKW�IURP�SULVRQ
WR�WKH�KHDULQJ�RQ�WKH�SHWLWLRQ��DQG�WKH�FRXUW��DIWHU
GHWHUPLQLQJ��VXD�VSRQWH�� WKDW� VKH� KDG� EHHQ� JLYHQ
DPSOH� RSSRUWXQLW\� WR� REWDLQ� FRXQVHO� DQG� WKDW� KHU
IDLOXUH� WR� GR� VR� ZDV� ZLWKRXW� MXVW� FDXVH�� GLG� QRW
SRVWSRQH� WKH� SURFHHGLQJV��3HWLWLRQHU� GLG� QRW� DYHU
WKDW� VKH� ZDV� LQGLJHQW�� DQG� WKH� FRXUW� GLG� QRW
DSSRLQW�FRXQVHO�IRU�KHU��$W�WKH�KHDULQJ��SHWLWLRQHU
FURVV�H[DPLQHG� D� VRFLDO�ZRUNHU� IURP� UHVSRQGHQW�
DQG�ERWK�SHWLWLRQHU�DQG�KHU�PRWKHU�WHVWLILHG�XQGHU
WKH� FRXUW
V� TXHVWLRQLQJ�� 7KH� FRXUW� WKHUHDIWHU
WHUPLQDWHG�SHWLWLRQHU
V�SDUHQWDO�VWDWXV��ILQGLQJ�WKDW
VKH�KDG�QRW� FRQWDFWHG� UHVSRQGHQW� DERXW�KHU� FKLOG
VLQFH�'HFHPEHU� ������ DQG� WKDW� VKH� KDG� �ZLOIXOO\
IDLOHG�WR�PDLQWDLQ�FRQFHUQ�RU�UHVSRQVLELOLW\�IRU�WKH
ZHOIDUH� RI� WKH�PLQRU���7KH�1RUWK�&DUROLQD�&RXUW
RI�$SSHDOV�UHMHFWHG�SHWLWLRQHU
V�VROH�FRQWHQWLRQ�RQ
DSSHDO� WKDW� EHFDXVH� VKH� ZDV� LQGLJHQW�� WKH� 'XH
3URFHVV� &ODXVH� RI� WKH� )RXUWHHQWK� $PHQGPHQW
UHTXLUHG�WKH�6WDWH�WR�SURYLGH�FRXQVHO�IRU�KHU��7KH
1RUWK�&DUROLQD�6XSUHPH�&RXUW� VXPPDULO\�GHQLHG
GLVFUHWLRQDU\�UHYLHZ�

+HOG�

��� 7KH� &RQVWLWXWLRQ� GRHV� QRW� UHTXLUH� WKH
DSSRLQWPHQW� RI� FRXQVHO� IRU� LQGLJHQW
SDUHQWV�LQ�HYHU\�SDUHQWDO�VWDWXV�WHUPLQDWLRQ
SURFHHGLQJ�� 7KH� GHFLVLRQ� ZKHWKHU� GXH
SURFHVV� FDOOV� IRU� WKH� DSSRLQWPHQW� RI
FRXQVHO� LV� WR� EH� DQVZHUHG� LQ� WKH� ILUVW
LQVWDQFH� E\� WKH� WULDO� FRXUW�� VXEMHFW� WR
DSSHOODWH�UHYLHZ��3S��������

�D��:LWK� UHJDUG� WR�ZKDW� WKH� �IXQGDPHQWDO
IDLUQHVV�� UHTXLUHPHQW� RI� WKH� 'XH� 3URFHVV
&ODXVH� PHDQV� FRQFHUQLQJ� WKH� ULJKW� WR
DSSRLQWHG� FRXQVHO�� WKHUH� LV� D� SUHVXPSWLRQ
WKDW� DQ� LQGLJHQW� OLWLJDQW� KDV� D� ULJKW� WR
DSSRLQWHG� FRXQVHO� RQO\�ZKHQ�� LI� KH� ORVHV�
KH�PD\�EH�GHSULYHG�RI�KLV�SK\VLFDO�OLEHUW\�
7KH� RWKHU� HOHPHQWV� RI� WKH� GXH� SURFHVV
GHFLVLRQ�²�WKH�SULYDWH�LQWHUHVW�DW�VWDNH��WKH
JRYHUQPHQW
V�LQWHUHVW��DQG�WKH�ULVN�WKDW�WKH
SURFHGXUHV� XVHG� ZLOO� OHDG� WR� HUURQHRXV
GHFLVLRQV��0DWKHZV� Y�� �� � (OGULGJH�� ���
8�6�����������²�PXVW�EH�EDODQFHG�DJDLQVW
HDFK� RWKHU� DQG� WKHQ� ZHLJKHG� DJDLQVW� WKH
SUHVXPSWLRQ��3S��������

��

1
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�E�� 7KH� SDUHQW
V� LQWHUHVW� LQ� WKH� DFFXUDF\
DQG� MXVWLFH� RI� WKH� GHFLVLRQ� WR� WHUPLQDWH
SDUHQWDO� VWDWXV� LV� DQ� H[WUHPHO\� LPSRUWDQW
RQH� �DQG� PD\� EH� VXSSOHPHQWHG� E\� WKH
GDQJHUV� RI� FULPLQDO� OLDELOLW\� LQKHUHQW� LQ
VRPH� WHUPLQDWLRQ� SURFHHGLQJV��� WKH� 6WDWH
VKDUHV� ZLWK� WKH� SDUHQW� DQ� LQWHUHVW� LQ� D
FRUUHFW� GHFLVLRQ�� KDV� D� UHODWLYHO\� ZHDN
SHFXQLDU\� LQWHUHVW� LQ�DYRLGLQJ�WKH�H[SHQVH
RI� DSSRLQWHG� FRXQVHO� DQG� WKH� FRVW� RI� WKH
OHQJWKHQHG� SURFHHGLQJV� KLV� SUHVHQFH� PD\
FDXVH��DQG��LQ�VRPH�EXW�QRW�DOO�FDVHV��KDV�D
SRVVLEO\� VWURQJHU� LQWHUHVW� LQ� LQIRUPDO
SURFHGXUHV�� DQG� WKH� FRPSOH[LW\� RI� WKH
SURFHHGLQJ� DQG� WKH� LQFDSDFLW\� RI� WKH
XQFRXQVHOHG� SDUHQW� FRXOG� EH�� EXW� ZRXOG
QRW� DOZD\V� EH�� JUHDW� HQRXJK� WR� PDNH� WKH
ULVN� RI� DQ� HUURQHRXV� GHSULYDWLRQ� RI� WKH
SDUHQW
V�ULJKWV�LQVXSSRUWDEO\�KLJK��7KXV�LI�
LQ�D�JLYHQ�FDVH�� WKH�SDUHQW
V� LQWHUHVWV�ZHUH
DW�WKHLU�VWURQJHVW��WKH�6WDWH
V�LQWHUHVWV�ZHUH
DW�WKHLU�ZHDNHVW��DQG�WKH�ULVNV�RI�HUURU�ZHUH
DW� WKHLU� SHDN�� WKH� (OGULGJH� IDFWRUV� ZRXOG
RYHUFRPH� WKH� SUHVXPSWLRQ� DJDLQVW� WKH
ULJKW�WR�DSSRLQWHG�FRXQVHO��DQG�GXH�SURFHVV
ZRXOG�UHTXLUH�DSSRLQWPHQW�RI�FRXQVHO��3S�
������

��� ,Q� WKH� FLUFXPVWDQFHV� RI� WKLV� FDVH�� WKH
WULDO� MXGJH� GLG� QRW� GHQ\� SHWLWLRQHU� GXH
SURFHVV� RI� ODZ� ZKHQ� KH� GLG� QRW� DSSRLQW
FRXQVHO� IRU� KHU�� 7KH� UHFRUG� VKRZV�� LQWHU
DOLD�� WKDW� WKH� SHWLWLRQ� WR� WHUPLQDWH
SHWLWLRQHU
V� SDUHQWDO� ULJKWV� FRQWDLQHG� QR
DOOHJDWLRQV�RI�QHJOHFW�RU�DEXVH�XSRQ�ZKLFK
FULPLQDO�FKDUJHV�FRXOG�EH�EDVHG��QR�H[SHUW
ZLWQHVVHV� WHVWLILHG�� WKH� FDVH� SUHVHQWHG� QR
VSHFLDOO\� WURXEOHVRPH� SRLQWV� RI� ODZ�� WKH
SUHVHQFH�RI�FRXQVHO�FRXOG�QRW�KDYH�PDGH�D
GHWHUPLQDWLYH�GLIIHUHQFH�IRU�SHWLWLRQHU��VKH
KDG� H[SUHVVO\� GHFOLQHG� WR� DSSHDU� DW� WKH
����� FKLOG� FXVWRG\� KHDULQJ�� DQG� WKH� WULDO
FRXUW� IRXQG� WKDW� KHU� IDLOXUH� WR� PDNH� DQ
HIIRUW�WR�FRQWHVW�WKH�WHUPLQDWLRQ�SURFHHGLQJ
ZDV�ZLWKRXW�FDXVH��3S��������

���1�&��$SS�����������6�(��G������DIILUPHG�

67(:$57��-���GHOLYHUHG�WKH�RSLQLRQ�RI�WKH�&RXUW�
LQ�ZKLFK�%85*(5��&�-���DQG�:+,7(��32:(//�
DQG� 5(+148,67�� --��� MRLQHG�� %85*(5�� &�-��
ILOHG� D� FRQFXUULQJ� RSLQLRQ�� SRVW�� S�� ���
%/$&.081�� -��� ILOHG� D� GLVVHQWLQJ� RSLQLRQ�� LQ
ZKLFK�%5(11$1�DQG�0$56+$//�� --��� MRLQHG�
SRVW�� S�� ���� 67(9(16�� -��� ILOHG� D� GLVVHQWLQJ
RSLQLRQ��SRVW��S�����

/HRZHQ�(YDQV� DUJXHG� WKH� FDXVH�SUR� KDF� YLFH� IRU
SHWLWLRQHU��:LWK�KLP�RQ�WKH�EULHIV�ZHUH�*UHJRU\�&�
0DOKRLW�DQG�5REHUW�/��:DONHU�

7KRPDV� 5XVVHOO� 2GRP� DUJXHG� WKH� FDXVH� IRU
UHVSRQGHQW��:LWK� KLP�RQ� WKH� EULHI�ZDV�/HVWHU�:�
2ZHQ�� �� � 6WHYHQ� 0DQVILHOG� 6KDEHU�� $VVLVWDQW
$WWRUQH\�*HQHUDO��DUJXHG�WKH�FDXVH�IRU�WKH�6WDWH�RI
1RUWK� &DUROLQD� DV� DPLFXV� FXULDH� XUJLQJ
DIILUPDQFH��:LWK�KLP�RQ�WKH�EULHI�IRU�WKH�6WDWH�RI
1RUWK�&DUROLQD�HW�DO��DV�DPLFL�FXULDH�ZHUH�5XIXV�/�
(GPLVWHQ�� $WWRUQH\� *HQHUDO� RI� 1RUWK� &DUROLQD�
5LFKDUG� 6�� *HEHOHLQ�� $WWRUQH\� *HQHUDO� RI
'HODZDUH�� DQG� 5HJLQD� 0XOOHQ� 6PDOO�� 6WDWH
6ROLFLWRU�� %LOO� $OODLQ�� $WWRUQH\� *HQHUDO� RI
0LVVLVVLSSL�� DQG� -LP� 5�� %UXFH�� 6SHFLDO� $VVLVWDQW
$WWRUQH\�*HQHUDO��-LP�6PLWK��$WWRUQH\�*HQHUDO�RI
)ORULGD�� DQG� 6LGQH\� +�� 0F.HQ]LH�� $VVLVWDQW
$WWRUQH\� *HQHUDO�� 5LFKDUG� 5�� %U\DQ�� $WWRUQH\
*HQHUDO� RI� 1HYDGD�� DQG� &ODXGLD� .�� &RUPLHU�
'HSXW\� $WWRUQH\� *HQHUDO�� DQG� 6WHYH� &ODUN�
$WWRUQH\� *HQHUDO� RI� $UNDQVDV�� DQG� 5REHUW� 5�
5RVV��'HSXW\�$WWRUQH\�*HQHUDO�

��

B

B %ULHIV�RI�DPLFL�FXULDH�XUJLQJ�UHYHUVDO�ZHUH
ILOHG�E\�/RXLVH�*UXQHU�*DQV��&DWKHULQH�3�
0LWFKHOO�� DQG� 3K\OOLV� *HOPDQ� IRU� WKH

1DWLRQDO� &HQWHU� RQ� :RPHQ� DQG� )DPLO\

/DZ��,QF���HW�DO���E\�'DYLG�5��/XQGEHUJ�IRU
WKH� 1DWLRQDO� /HJDO� $LG� DQG� 'HIHQGHU

$VVRFLDWLRQ�� DQG� E\� 5REHUW� 6�� 3D\QH� IRU
WKH�1RUWK�&DUROLQD�&LYLO�/LEHUWLHV�8QLRQ���

:P��5HHFH�6PLWK�� -U��� ILOHG� D�EULHI� IRU� WKH
$PHULFDQ� %DU� $VVRFLDWLRQ� DV� DPLFXV
FXULDH�

2
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-867,&(�67(:$57�GHOLYHUHG�WKH�RSLQLRQ�RI�WKH
&RXUW�

,

,Q� WKH� ODWH� VSULQJ�RI�������DIWHU�KHDULQJ�HYLGHQFH
WKDW� WKH� SHWLWLRQHU�� $EE\� *DLO� /DVVLWHU�� KDG� QRW
SURYLGHG� KHU� LQIDQW� VRQ� :LOOLDP� ZLWK� SURSHU
PHGLFDO� FDUH�� WKH� 'LVWULFW� &RXUW� RI� 'XUKDP
&RXQW\�� 1�&��� DGMXGLFDWHG� KLP� D� QHJOHFWHG� FKLOG
DQG�WUDQVIHUUHG�KLP�WR�WKH�FXVWRG\�RI�WKH�'XUKDP
&RXQW\� 'HSDUWPHQW� RI� 6RFLDO� 6HUYLFHV�� WKH
UHVSRQGHQW� KHUH�� $� \HDU� ODWHU�� 0V�� /DVVLWHU� ZDV
FKDUJHG� ZLWK� ILUVW�GHJUHH� PXUGHU�� ZDV� FRQYLFWHG
RI�VHFRQG�GHJUHH�PXUGHU��DQG�EHJDQ�D�VHQWHQFH�RI
��� WR� ��� \HDUV� RI� LPSULVRQPHQW� � ,Q� ����� WKH
'HSDUWPHQW� �� � SHWLWLRQHG� WKH� FRXUW� WR� WHUPLQDWH
0V�� /DVVLWHU
V� SDUHQWDO� ULJKWV� EHFDXVH�� WKH
'HSDUWPHQW�DOOHJHG��VKH��KDV�QRW�KDG�DQ\�FRQWDFW
ZLWK� WKH�FKLOG�VLQFH�'HFHPEHU�RI�������DQG��KDV
ZLOOIXOO\�OHIW�WKH�FKLOG�LQ�IRVWHU�FDUH�IRU�PRUH�WKDQ
WZR� FRQVHFXWLYH� \HDUV� ZLWKRXW� VKRZLQJ� WKDW
VXEVWDQWLDO� SURJUHVV� KDV� EHHQ�PDGH� LQ� FRUUHFWLQJ
WKH� FRQGLWLRQV� ZKLFK� OHG� WR� WKH� UHPRYDO� RI� WKH
FKLOG�� RU� ZLWKRXW� VKRZLQJ� D� SRVLWLYH� UHVSRQVH� WR
WKH� GLOLJHQW� HIIRUWV� RI� WKH� 'HSDUWPHQW� RI� 6RFLDO
6HUYLFHV�WR�VWUHQJWKHQ�KHU�UHODWLRQVKLS�WR�WKH�FKLOG�
RU� WR�PDNH� DQG� IROORZ� WKURXJK�ZLWK� FRQVWUXFWLYH
SODQQLQJ�IRU�WKH�IXWXUH�RI�WKH�FKLOG��

�

��

� 7KH� 1RUWK� &DUROLQD� &RXUW� RI� $SSHDOV�� LQ

UHYLHZLQJ� WKH� SHWLWLRQHU
V� FRQYLFWLRQ�

LQGLFDWHG� WKDW� WKH�PXUGHU� RFFXUUHG� GXULQJ

DQ� DOWHUFDWLRQ� EHWZHHQ� 0V�� /DVVLWHU�� KHU

PRWKHU��DQG�WKH�GHFHDVHG���

�'HIHQGDQW
V�PRWKHU�WROG�>WKH�GHFHDVHG@�WR


FRPH� RQ�
� 7KH\� EHJDQ� WR� VWUXJJOH� DQG

GHFHDVHG� IHOO� RU�ZDV�NQRFNHG� WR� WKH� IORRU�

'HIHQGDQW
V� 3DJH� ��� PRWKHU� ZDV� EHDWLQJ

GHFHDVHG� ZLWK� D� EURRP�� :KLOH� GHFHDVHG

ZDV�VWLOO�RQ�WKH�IORRU�DQG�EHLQJ�EHDWHQ�ZLWK

WKH� EURRP�� GHIHQGDQW� HQWHUHG� WKH

DSDUWPHQW�� 6KH� ZHQW� LQWR� WKH� NLWFKHQ� DQG

JRW�D�EXWFKHU�NQLIH��6KH�WRRN�WKH�NQLIH�DQG

EHJDQ�VWDEELQJ� WKH�GHFHDVHG�ZKR�ZDV�VWLOO

SURVWUDWH��7KH�ERG\�RI�GHFHDVHG�KDG�VHYHQ

VWDE�ZRXQGV� �� �� �� ��� 6WDWH� Y�� /DVVLWHU�� 1R�

����6&������-XQH������������

$IWHU� KHU� FRQYLFWLRQ� ZDV� DIILUPHG� RQ

DSSHDO�� 0V�� /DVVLWHU� VRXJKW� WR� DWWDFN� LW

FROODWHUDOO\��$PRQJ�KHU�DUJXPHQWV�ZDV�WKDW

WKH�DVVLVWDQFH�RI�KHU�WULDO�FRXQVHO�KDG�EHHQ

LQHIIHFWLYH� EHFDXVH� KH� KDG� IDLOHG� WR� �VHHN

WR� HOLFLW� RU� LQWURGXFH� EHIRUH� WKH� MXU\� WKH

VWDWHPHQW�PDGH�E\�>0V��/DVVLWHU
V�PRWKHU�@


$QG� ,� GLG� LW�� ,� KRSH� VKH� GLHV�
�� 0V�

/DVVLWHU
V� PRWKHU� KDG�� OLNH� 0V�� /DVVLWHU�

EHHQ� LQGLFWHG� RQ� D� ILUVW�GHJUHH� PXUGHU

FKDUJH��KRZHYHU��WKH�WULDO�FRXUW�JUDQWHG�WKH

HOGHU�0V�� /DVVLWHU
V� PRWLRQ� IRU� D� QRQVXLW�

7KH� 1RUWK� &DUROLQD� *HQHUDO� &RXUW� RI

-XVWLFH�� 6XSHULRU� &RXUW� 'LYLVLRQ�� GHQLHG

0V�� /DVVLWHU
V� PRWLRQ� IRU� FROODWHUDO� UHOLHI�

)LOH�1R�����&5�������0DU������������

0V��/DVVLWHU�ZDV�VHUYHG�ZLWK�WKH�SHWLWLRQ�DQG�ZLWK
QRWLFH� WKDW� D� KHDULQJ� RQ� LW� ZRXOG� EH� KHOG�
$OWKRXJK�KHU�PRWKHU�KDG�UHWDLQHG�FRXQVHO�IRU�KHU
LQ� FRQQHFWLRQ� ZLWK� DQ� HIIRUW� WR� LQYDOLGDWH� WKH
PXUGHU� FRQYLFWLRQ��0V��/DVVLWHU� QHYHU�PHQWLRQHG
WKH�IRUWKFRPLQJ�KHDULQJ�WR�KLP��RU��IRU�WKDW�PDWWHU�
WR�DQ\�RWKHU�SHUVRQ�H[FHSW��VKH�VDLG��WR��VRPHRQH�
LQ�WKH�SULVRQ���$W�WKH�EHKHVW�RI�WKH�'HSDUWPHQW�RI
6RFLDO� 6HUYLFHV
� DWWRUQH\�� VKH� ZDV� EURXJKW� IURP
SULVRQ�WR� WKH�KHDULQJ��ZKLFK�ZDV�KHOG�$XJXVW����
������ 7KH� KHDULQJ� RSHQHG�� DSSDUHQWO\� DW� WKH
MXGJH
V�LQVWDQFH��ZLWK�D�GLVFXVVLRQ�RI�ZKHWKHU�0V�
/DVVLWHU� VKRXOG� KDYH�PRUH� WLPH� LQ�ZKLFK� WR� ILQG
OHJDO� DVVLVWDQFH�� �� � 6LQFH� WKH� FRXUW� FRQFOXGHG
WKDW� VKH� �KDV� KDG� DPSOH� RSSRUWXQLW\� WR� VHHN� DQG
REWDLQ�FRXQVHO�SULRU� WR� WKH�KHDULQJ�RI� WKLV�PDWWHU�
DQG� >WKDW@� KHU� IDLOXUH� WR� GR� VR� LV� ZLWKRXW� MXVW
FDXVH���WKH�FRXUW�GLG�QRW�SRVWSRQH�WKH�SURFHHGLQJV�
0V�� /DVVLWHU� GLG� QRW� DYHU� WKDW� VKH� ZDV� LQGLJHQW�
DQG�WKH�FRXUW�GLG�QRW�DSSRLQW�FRXQVHO�IRU�KHU�

��

$�VRFLDO�ZRUNHU� IURP� WKH� UHVSRQGHQW�'HSDUWPHQW
ZDV�WKH�ILUVW�ZLWQHVV��6KH�WHVWLILHG�WKDW�LQ������WKH
'HSDUWPHQW� �UHFHLYHG� D� FRPSODLQW� IURP� 'XNH
3HGLDWULFV� WKDW�:LOOLDP� KDG� QRW� EHHQ� IROORZHG� LQ
WKH�SHGLDWULF�FOLQLF�IRU�PHGLFDO�SUREOHPV�DQG�WKDW
WKH\� ZHUH� KDYLQJ� GLIILFXOW\� LQ� ORFDWLQJ� 0V�
/DVVLWHU����������6KH�VDLG�WKDW�LQ�0D\������D�VRFLDO
ZRUNHU� KDG� WDNHQ�:LOOLDP� WR� WKH� KRVSLWDO�� ZKHUH

3
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GRFWRUV� DVNHG� WKDW� KH� VWD\� �EHFDXVH� RI� EUHDWKLQJ
GLIILFXOWLHV�>DQG@�PDOQXWULWLRQ�DQG�>EHFDXVH@� WKHUH
ZDV�D�JUHDW�GHDO�RI�VFDUULQJ�WKDW� LQGLFDWHG�WKDW�KH
KDG� D� VHYHUH� LQIHFWLRQ� WKDW� KDG� JRQH� XQWUHDWHG��
7KH�ZLWQHVV� IXUWKHU� WHVWLILHG� WKDW�� H[FHSW� IRU� RQH
�SUHDUUDQJHG�� YLVLW� DQG� D� FKDQFH�PHHWLQJ� RQ� WKH
VWUHHW��0V��/DVVLWHU�KDG�QRW�VHHQ�:LOOLDP�DIWHU�KH
KDG�FRPH�LQWR�WKH�6WDWH
V�FXVWRG\��DQG�WKDW�QHLWKHU
0V�� /DVVLWHU� QRU� KHU� PRWKHU� KDG� �PDGH� DQ\
FRQWDFW� ZLWK� WKH� 'HSDUWPHQW� RI� 6RFLDO� 6HUYLFHV
UHJDUGLQJ� WKDW� FKLOG��� :KHQ� DVNHG� ZKHWKHU
:LOOLDP� VKRXOG� EH� SODFHG� LQ� KLV� JUDQGPRWKHU
V
FXVWRG\�� WKH� VRFLDO� ZRUNHU� VDLG� KH� VKRXOG� QRW�
VLQFH� WKH� JUDQGPRWKHU� �KDV� LQGLFDWHG� WR�PH� RQ� D
QXPEHU�RI�RFFDVLRQV�WKDW�VKH�ZDV�QRW�DEOH�WR�WDNH
UHVSRQVLELOLW\� IRU� WKH� FKLOG�� DQG� VLQFH� �,� KDYH
FKHFNHG�ZLWK� SHRSOH� LQ� WKH� FRPPXQLW\� DQG� IURP
0V�� /DVVLWHU
V� FKXUFK� ZKR� DOVR� IHHO� WKDW� WKLV
DGGLWLRQDO� UHVSRQVLELOLW\�ZRXOG� EH�PRUH� WKDQ� VKH
FDQ�KDQGOH���7KH�VRFLDO�ZRUNHU�DGGHG�WKDW�:LOOLDP
�KDV� QRW� VHHQ� KLV� JUDQGPRWKHU� VLQFH� WKH� FKDQFH
PHHWLQJ�LQ�-XO\�RI�
���DQG�WKDW�ZDV�WKH�RQO\�WLPH��

$IWHU�WKH�GLUHFW�H[DPLQDWLRQ�RI�WKH�VRFLDO�ZRUNHU�
WKH�MXGJH�VDLG�

�,� QRWLFH� ZH� PDGH� H[WHQVLYH� ILQGLQJV� LQ
-XQH� RI� 
��� WKDW� \RX� ZHUH� VHUYHG� ZLWK
SDSHUV� DQG� FDOOHG� WKH� VRFLDO� �� � VHUYLFHV
DQG�WROG�WKHP�\RX�ZHUHQ
W�FRPLQJ��DQG�WKH
VHULRXV�ODFN�RI�PHGLFDO�WUHDWPHQW��$QG��DV
,�KDYH�VDLG�LQ�P\�ILQGLQJV�RI�WKH���WK�GD\
RI� -XQH� 
���� WKH� &RXUW� ILQGV� WKDW� WKH
JUDQGPRWKHU��0V��/XFLOOH�/DVVLWHU��PRWKHU
RI�$EE\�*DLO�/DVVLWHU��ILOHG�D�FRPSODLQW�RQ
WKH��WK�GD\�RI�0D\��������DOOHJLQJ�WKDW�WKH
GDXJKWHU� RIWHQ� OHIW� WKH� FKLOGUHQ�� &DQGLQD�
)HOLFLD� DQG�:LOOLDP� /�� ZLWK� KHU� IRU� GD\V
ZLWKRXW� SURYLGLQJ� PRQH\� RU� IRRG� ZKLOH
VKH�ZDV�JRQH��

��

0V��/DVVLWHU�FRQGXFWHG�D�FURVV�H[DPLQDWLRQ�RI�WKH
VRFLDO� ZRUNHU�� ZKR� ILUPO\� UHLWHUDWHG� KHU� HDUOLHU
WHVWLPRQ\��7KH�MXGJH�H[SODLQHG�VHYHUDO�WLPHV��ZLWK
YDU\LQJ�GHJUHHV�RI�FODULW\��WKDW�0V��/DVVLWHU�VKRXOG

RQO\� DVN� TXHVWLRQV� DW� WKLV� VWDJH�� PDQ\� RI� KHU
TXHVWLRQV�ZHUH�GLVDOORZHG�EHFDXVH� WKH\�ZHUH�QRW
UHDOO\�TXHVWLRQV��EXW�DUJXPHQWV�

0V�� /DVVLWHU� KHUVHOI� WKHQ� WHVWLILHG�� XQGHU� WKH
MXGJH
V� TXHVWLRQLQJ�� WKDW� VKH� KDG� SURSHUO\� FDUHG
IRU� :LOOLDP�� 8QGHU� FURVV�H[DPLQDWLRQ�� VKH� VDLG
WKDW� VKH� KDG� VHHQ�:LOOLDP�PRUH� WKDQ� ILYH� RU� VL[
WLPHV� DIWHU� KH� KDG� EHHQ� WDNHQ� IURP� KHU� FXVWRG\
DQG� WKDW�� LI� :LOOLDP� FRXOG� QRW� EH� ZLWK� KHU�� VKH
ZDQWHG� KLP� WR� EH� ZLWK� KHU� PRWKHU� VLQFH�� �+H
NQRZV� XV�� &KLOGUHQ� NQRZ� WKH\� IDPLO\�� �� �� �� 7KH\
NQRZ�WKH\�SHRSOH��WKH\�NQRZ�WKH\�IDPLO\�DQG�WKDW
FKLOG� NQRZV� XV� DQ\ZKHUH�� �� �� �� ,� JRW� IRXU� PRUH
RWKHU� FKLOGUHQ�� 7KUHH� JLUOV� DQG� D� ER\� DQG� WKH\
NQRZ�WKH\�OLWWOH�EURWKHU�ZKHQ�WKH\�VHH�KLP��

0V��/DVVLWHU
V�PRWKHU�ZDV�WKHQ�FDOOHG�DV�D�ZLWQHVV�
6KH� GHQLHG�� XQGHU� WKH� TXHVWLRQLQJ� RI� WKH� MXGJH�
WKDW� VKH� KDG� ILOHG� WKH� FRPSODLQW� DJDLQVW� 0V�
/DVVLWHU�� DQG� RQ� FURVV�H[DPLQDWLRQ� VKH� GHQLHG
ERWK�KDYLQJ�IDLOHG�WR�YLVLW�:LOOLDP�ZKHQ�KH�ZDV�LQ
WKH�6WDWH
V�FXVWRG\�DQG�KDYLQJ�VDLG�WKDW�VKH�FRXOG
QRW�FDUH�IRU�KLP�

7KH� FRXUW� IRXQG� WKDW� 0V�� /DVVLWHU� �KDV� QRW
FRQWDFWHG�WKH�'HSDUWPHQW�RI�6RFLDO�6HUYLFHV�DERXW
KHU�FKLOG�VLQFH�'HFHPEHU��������KDV�QRW�H[SUHVVHG
DQ\� FRQFHUQ� IRU� KLV� FDUH� DQG� ZHOIDUH�� DQG� KDV
PDGH� QR� HIIRUWV� WR� SODQ� IRU� KLV� IXWXUH��� %HFDXVH�
�� � 0V�� /DVVLWHU� WKXV� KDG� �ZLOIXOO\� IDLOHG� WR
PDLQWDLQ�FRQFHUQ�RU�UHVSRQVLELOLW\�IRU�WKH�ZHOIDUH
RI� WKH� PLQRU��� DQG� EHFDXVH� LW� ZDV� �LQ� WKH� EHVW
LQWHUHVWV� RI� WKH�PLQRU��� WKH� FRXUW� WHUPLQDWHG�0V�
/DVVLWHU
V�VWDWXV�DV�:LOOLDP
V�SDUHQW�

��

�

� 7KH� SHWLWLRQ� KDG� DOVR� DVNHG� WKDW� WKH

SDUHQWDO� ULJKWV� RI� WKH� SXWDWLYH� IDWKHU�

:LOOLDP� %R\NLQ�� EH� WHUPLQDWHG�� %R\NLQ

ZDV� QRW� PDUULHG� WR� 0V�� /DVVLWHU�� KH� KDG

QHYHU� FRQWULEXWHG� WR� :LOOLDP
V� ILQDQFLDO

VXSSRUW�� DQG� LQGHHG�KH�GHQLHG� WKDW�KH�ZDV

:LOOLDP
V� IDWKHU�� 7KH� FRXUW� JUDQWHG� WKH

SHWLWLRQ� WR� WHUPLQDWH� KLV� DOOHJHG� SDUHQWDO

VWDWXV�
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2Q�DSSHDO��0V��/DVVLWHU�DUJXHG�RQO\�WKDW��EHFDXVH
VKH�ZDV� LQGLJHQW�� WKH�'XH� 3URFHVV� &ODXVH� RI� WKH
)RXUWHHQWK� $PHQGPHQW� HQWLWOHG� KHU� WR� WKH
DVVLVWDQFH�RI� FRXQVHO�� DQG� WKDW� WKH� WULDO� FRXUW�KDG
WKHUHIRUH� HUUHG� LQ� QRW� UHTXLULQJ� WKH� 6WDWH� WR
SURYLGH�FRXQVHO�IRU�KHU��7KH�1RUWK�&DUROLQD�&RXUW
RI�$SSHDOV�GHFLGHG� WKDW��>Z@KLOH� WKLV�6WDWH�DFWLRQ
GRHV�LQYDGH�D�SURWHFWHG�DUHD�RI�LQGLYLGXDO�SULYDF\�
WKH�LQYDVLRQ�LV�QRW�VR�VHULRXV�RU�XQUHDVRQDEOH�DV�WR
FRPSHO�XV�WR�KROG�WKDW�DSSRLQWPHQW�RI�FRXQVHO�IRU
LQGLJHQW� SDUHQWV� LV� FRQVWLWXWLRQDOO\�PDQGDWHG��� ,Q
UH� /DVVLWHU�� ��� 1�&�� $SS�� ����� ����� ���� 6�(��G
����� ����� 7KH� 6XSUHPH� &RXUW� RI� 1RUWK� &DUROLQD
VXPPDULO\� GHQLHG� 0V�� /DVVLWHU
V� DSSOLFDWLRQ� IRU
GLVFUHWLRQDU\�UHYLHZ������1�&�����������6�(��G���
DQG� ZH� JUDQWHG� FHUWLRUDUL� WR� FRQVLGHU� WKH
SHWLWLRQHU
V�FODLP�XQGHU�WKH�'XH�3URFHVV�&ODXVH�RI
WKH�)RXUWHHQWK�$PHQGPHQW������8�6������

,,
)RU� DOO� LWV� FRQVHTXHQFH�� �GXH� SURFHVV�� KDV� QHYHU
EHHQ��DQG�SHUKDSV�FDQ�QHYHU�EH��SUHFLVHO\�GHILQHG�
�>8@QOLNH� VRPH� OHJDO� UXOHV��� WKLV� &RXUW� KDV� VDLG�
GXH�SURFHVV� �LV�QRW�D� WHFKQLFDO� FRQFHSWLRQ�ZLWK�D
IL[HG� FRQWHQW� XQUHODWHG� WR� WLPH�� SODFH� DQG
FLUFXPVWDQFHV��� &DIHWHULD� :RUNHUV� Y�� 0F(OUR\�
���� 8�6�� ����� ����� 5DWKHU�� WKH� SKUDVH� H[SUHVVHV
WKH� UHTXLUHPHQW� RI� �IXQGDPHQWDO� IDLUQHVV��� D
UHTXLUHPHQW�ZKRVH�PHDQLQJ� FDQ� EH� DV� RSDTXH� DV
LWV� LPSRUWDQFH� LV� ORIW\��$SSO\LQJ� WKH�'XH�3URFHVV
&ODXVH� LV� WKHUHIRUH� DQ� XQFHUWDLQ� HQWHUSULVH�ZKLFK�
�� � PXVW� GLVFRYHU� ZKDW� �IXQGDPHQWDO� IDLUQHVV�
FRQVLVWV� RI� LQ� D� SDUWLFXODU� VLWXDWLRQ� E\� ILUVW
FRQVLGHULQJ� DQ\� UHOHYDQW� SUHFHGHQWV� DQG� WKHQ� E\
DVVHVVLQJ�WKH�VHYHUDO�LQWHUHVWV�WKDW�DUH�DW�VWDNH�

��

$
7KH�SUH�HPLQHQW�JHQHUDOL]DWLRQ�WKDW�HPHUJHV�IURP
WKLV� &RXUW
V� SUHFHGHQWV� RQ� DQ� LQGLJHQW
V� ULJKW� WR
DSSRLQWHG� FRXQVHO� LV� WKDW� VXFK� D� ULJKW� KDV� EHHQ
UHFRJQL]HG� WR� H[LVW� RQO\� ZKHUH� WKH� OLWLJDQW� PD\
ORVH�KLV� SK\VLFDO� OLEHUW\� LI� KH� ORVHV� WKH� OLWLJDWLRQ�
7KXV�� ZKHQ� WKH� &RXUW� RYHUUXOHG� WKH� SULQFLSOH� RI
%HWWV� Y�� %UDG\�� ���� 8�6�� ����� WKDW� FRXQVHO� LQ
FULPLQDO� WULDOV� QHHG� EH� DSSRLQWHG� RQO\�ZKHUH� WKH

FLUFXPVWDQFHV�LQ�D�JLYHQ�FDVH�GHPDQG�LW��WKH�&RXUW
GLG�VR�LQ�WKH�FDVH�RI�D�PDQ�VHQWHQFHG�WR�SULVRQ�IRU
ILYH� \HDUV��*LGHRQ� Y��:DLQZULJKW�� ���� 8�6�� ����
$QG� WKXV� $UJHUVLQJHU� Y�� +DPOLQ�� ���� 8�6�� ���
HVWDEOLVKHG� WKDW� FRXQVHO�PXVW� EH� SURYLGHG� EHIRUH
DQ\� LQGLJHQW� PD\� EH� VHQWHQFHG� WR� SULVRQ�� HYHQ
ZKHUH�WKH�FULPH�LV�SHWW\�DQG�WKH�SULVRQ�WHUP�EULHI�

7KDW� LW� LV� WKH� GHIHQGDQW
V� LQWHUHVW� LQ� SHUVRQDO
IUHHGRP�� DQG� QRW� VLPSO\� WKH� VSHFLDO� 6L[WK� DQG
)RXUWHHQWK� $PHQGPHQWV� ULJKW� WR� FRXQVHO� LQ
FULPLQDO� FDVHV�� ZKLFK� WULJJHUV� WKH� ULJKW� WR
DSSRLQWHG� FRXQVHO� LV� GHPRQVWUDWHG�E\� WKH�&RXUW
V
DQQRXQFHPHQW�LQ�,Q�UH�*DXOW������8�6�����WKDW��WKH
'XH�3URFHVV�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW
UHTXLUHV� WKDW� LQ� UHVSHFW� RI� SURFHHGLQJV� WR
GHWHUPLQH� GHOLQTXHQF\� ZKLFK� PD\� UHVXOW� LQ
FRPPLWPHQW� WR� DQ� LQVWLWXWLRQ� LQ� ZKLFK� WKH
MXYHQLOH
V�IUHHGRP�LV�FXUWDLOHG���WKH�MXYHQLOH�KDV�D
ULJKW� WR� DSSRLQWHG� FRXQVHO� HYHQ� WKRXJK� WKRVH
SURFHHGLQJV� PD\� EH� VW\OHG� �FLYLO�� DQG� QRW
�FULPLQDO���,G���DW�����HPSKDVLV�DGGHG���6LPLODUO\�
IRXU�RI�WKH�ILYH�-XVWLFHV�ZKR�UHDFKHG�WKH�PHULWV�LQ
9LWHN� Y�� -RQHV�� ���� 8�6�� ����� FRQFOXGHG� WKDW� DQ
LQGLJHQW� SULVRQHU� LV� HQWLWOHG� WR� DSSRLQWHG� FRXQVHO
EHIRUH� EHLQJ� LQYROXQWDULO\� WUDQVIHUUHG� IRU
WUHDWPHQW� WR� D� VWDWH� PHQWDO� KRVSLWDO�� 7KH� ILIWK
-XVWLFH� GLIIHUHG� IURP� WKH� RWKHU� IRXU� RQO\� LQ
GHFOLQLQJ� WR� H[FOXGH� WKH� �SRVVLELOLW\� WKDW� WKH
UHTXLUHG� DVVLVWDQFH� �� � PD\� EH� UHQGHUHG� E\
FRPSHWHQW� OD\PHQ� LQ� VRPH� FDVHV��� ,G��� DW� ���
�VHSDUDWH�RSLQLRQ�RI�32:(//��-���

��

6LJQLILFDQWO\�� DV� D� OLWLJDQW
V� LQWHUHVW� LQ� SHUVRQDO
OLEHUW\� GLPLQLVKHV�� VR� GRHV� KLV� ULJKW� WR� DSSRLQWHG
FRXQVHO��,Q�*DJQRQ�Y��6FDUSHOOL������8�6�������WKH
&RXUW� JDXJHG� WKH� GXH� SURFHVV� ULJKWV� RI� D
SUHYLRXVO\� VHQWHQFHG� SUREDWLRQHU� DW� D� SUREDWLRQ�
UHYRFDWLRQ� KHDULQJ�� ,Q�0RUULVVH\� Y�� %UHZHU�� ���
8�6�� ����� ����� ZKLFK� LQYROYHG� DQ� DQDORJRXV
KHDULQJ� WR� UHYRNH� SDUROH�� WKH� &RXUW� KDG� VDLG�
�5HYRFDWLRQ� GHSULYHV� DQ� LQGLYLGXDO�� QRW� RI� WKH
DEVROXWH� OLEHUW\� WR�ZKLFK�HYHU\�FLWL]HQ� LV�HQWLWOHG�
EXW� RQO\� RI� WKH� FRQGLWLRQDO� OLEHUW\� SURSHUO\
GHSHQGHQW� RQ� REVHUYDQFH� RI� VSHFLDO� SDUROH
UHVWULFWLRQV���5HO\LQJ�RQ�WKDW�GLVFXVVLRQ��WKH�&RXUW
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LQ� 6FDUSHOOL� GHFOLQHG� WR� KROG� WKDW� LQGLJHQW
SUREDWLRQHUV� KDYH�� SHU� VH�� D� ULJKW� WR� FRXQVHO� DW
UHYRFDWLRQ� KHDULQJV�� DQG� LQVWHDG� OHIW� WKH� GHFLVLRQ
ZKHWKHU� FRXQVHO� VKRXOG� EH� DSSRLQWHG� WR� EH�PDGH
RQ�D�FDVH�E\�FDVH�EDVLV�

)LQDOO\��WKH�&RXUW�KDV�UHIXVHG�WR�H[WHQG�WKH�ULJKW�WR
DSSRLQWHG� FRXQVHO� WR� LQFOXGH� SURVHFXWLRQV�ZKLFK�
WKRXJK� FULPLQDO�� GR� QRW� UHVXOW� LQ� WKH� GHIHQGDQW
V
ORVV� RI� SHUVRQDO� OLEHUW\�� 7KH� &RXUW� LQ� 6FRWW� Y�
,OOLQRLV������8�6�������IRU�LQVWDQFH��LQWHUSUHWHG�WKH
�FHQWUDO�SUHPLVH�RI�$UJHUVLQJHU��WR�EH��WKDW�DFWXDO
LPSULVRQPHQW� LV� D� SHQDOW\� GLIIHUHQW� LQ� NLQG� IURP
ILQHV�RU�WKH�PHUH�WKUHDW�RI�LPSULVRQPHQW���DQG�WKH
&RXUW�HQGRUVHG� WKDW�SUHPLVH�DV� �HPLQHQWO\� VRXQG
DQG�ZDUUDQW>LQJ@�DGRSWLRQ�RI�DFWXDO�LPSULVRQPHQW
DV� WKH� OLQH� GHILQLQJ� WKH� FRQVWLWXWLRQDO� ULJKW� WR
DSSRLQWPHQW� RI� FRXQVHO��� ,G��� DW� ����� 7KH� &RXUW
WKXV� KHOG� �WKDW� WKH� 6L[WK� DQG� )RXUWHHQWK
$PHQGPHQWV� WR� WKH� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ
UHTXLUH�RQO\�WKDW�QR�LQGLJHQW�FULPLQDO�GHIHQGDQW�EH
VHQWHQFHG� WR� D� WHUP� RI� LPSULVRQPHQW� XQOHVV� WKH
6WDWH� KDV� DIIRUGHG� KLP� WKH� ULJKW� WR� DVVLVWDQFH� RI
DSSRLQWHG�FRXQVHO�LQ�KLV�GHIHQVH���,G���DW���������

,Q� VXP�� WKH� &RXUW
V� SUHFHGHQWV� VSHDN� ZLWK� RQH
YRLFH� DERXW� ZKDW� �IXQGDPHQWDO� IDLUQHVV�� KDV
PHDQW�ZKHQ�WKH�&RXUW�KDV�FRQVLGHUHG�WKH�ULJKW� WR
DSSRLQWHG� FRXQVHO�� DQG� ZH� WKXV� GUDZ� IURP� WKHP
WKH�SUHVXPSWLRQ�WKDW�DQ�LQGLJHQW�OLWLJDQW�KDV�D���
ULJKW� WR�DSSRLQWHG�FRXQVHO�RQO\�ZKHQ�� LI�KH�ORVHV�
KH� PD\� EH� GHSULYHG� RI� KLV� SK\VLFDO� OLEHUW\�� ,W� LV
DJDLQVW�WKLV�SUHVXPSWLRQ�WKDW�DOO�WKH�RWKHU�HOHPHQWV
LQ�WKH�GXH�SURFHVV�GHFLVLRQ�PXVW�EH�PHDVXUHG�

��

%
7KH� FDVH� RI�0DWKHZV� Y��(OGULGJH�� ���� 8�6�� ����
�����SURSRXQGV� WKUHH�HOHPHQWV� WR�EH�HYDOXDWHG� LQ
GHFLGLQJ� ZKDW� GXH� SURFHVV� UHTXLUHV�� YL]��� WKH
SULYDWH� LQWHUHVWV� DW� VWDNH�� WKH� JRYHUQPHQW
V
LQWHUHVW��DQG�WKH�ULVN�WKDW�WKH�SURFHGXUHV�XVHG�ZLOO
OHDG� WR� HUURQHRXV� GHFLVLRQV�� :H� PXVW� EDODQFH
WKHVH� HOHPHQWV� DJDLQVW� HDFK� RWKHU�� DQG� WKHQ� VHW
WKHLU� QHW� ZHLJKW� LQ� WKH� VFDOHV� DJDLQVW� WKH

SUHVXPSWLRQ� WKDW� WKHUH� LV� D� ULJKW� WR� DSSRLQWHG
FRXQVHO� RQO\� ZKHUH� WKH� LQGLJHQW�� LI� KH� LV
XQVXFFHVVIXO��PD\�ORVH�KLV�SHUVRQDO�IUHHGRP�

7KLV� &RXUW
V� GHFLVLRQV� KDYH� E\� QRZ� PDGH� SODLQ
EH\RQG� WKH� QHHG� IRU� PXOWLSOH� FLWDWLRQ� WKDW� D
SDUHQW
V� GHVLUH� IRU� DQG� ULJKW� WR� �WKH
FRPSDQLRQVKLS��FDUH��FXVWRG\��DQG�PDQDJHPHQW�RI
KLV� RU� KHU� FKLOGUHQ�� LV� DQ� LPSRUWDQW� LQWHUHVW� WKDW
�XQGHQLDEO\� ZDUUDQWV� GHIHUHQFH� DQG�� DEVHQW� D
SRZHUIXO� FRXQWHUYDLOLQJ� LQWHUHVW�� SURWHFWLRQ��
6WDQOH\� Y�� ,OOLQRLV�� ���� 8�6�� ����� ����� +HUH� WKH
6WDWH�KDV� VRXJKW�QRW� VLPSO\� WR� LQIULQJH�XSRQ� WKDW
LQWHUHVW��EXW� WR�HQG�LW�� ,I� WKH�6WDWH�SUHYDLOV�� LW�ZLOO
KDYH� ZRUNHG� D� XQLTXH� NLQG� RI� GHSULYDWLRQ�� &I�
0D\�Y��$QGHUVRQ������8�6������������$UPVWURQJ�Y�
0DQ]R�� ���� 8�6�� ����� $� SDUHQW
V� LQWHUHVW� LQ� WKH
DFFXUDF\� DQG� MXVWLFH� RI� WKH� GHFLVLRQ� WR� WHUPLQDWH
KLV� RU� KHU� SDUHQWDO� VWDWXV� LV�� WKHUHIRUH�� D
FRPPDQGLQJ�RQH��

� 6RPH� SDUHQWV� ZLOO� KDYH� DQ� DGGLWLRQDO

LQWHUHVW� WR� SURWHFW�� 3HWLWLRQV� WR� WHUPLQDWH

SDUHQWDO� ULJKWV� DUH� QRW� XQFRPPRQO\� EDVHG

RQ� DOOHJHG� FULPLQDO� DFWLYLW\�� 3DUHQWV� VR

DFFXVHG� PD\� QHHG� OHJDO� FRXQVHO� WR� JXLGH

WKHP� LQ� XQGHUVWDQGLQJ� WKH� SUREOHPV� VXFK

SHWLWLRQV�PD\�FUHDWH�

6LQFH� WKH� 6WDWH� KDV� DQ� XUJHQW� LQWHUHVW� LQ� WKH
ZHOIDUH�RI� WKH�FKLOG�� LW�VKDUHV� WKH�SDUHQW
V� LQWHUHVW
LQ� DQ� DFFXUDWH� DQG� MXVW� GHFLVLRQ�� )RU� WKLV� UHDVRQ�
WKH�6WDWH�PD\�VKDUH�WKH�LQGLJHQW�SDUHQW
V�LQWHUHVW�LQ
WKH�DYDLODELOLW\�RI�DSSRLQWHG�FRXQVHO���� �,I��DV�RXU
DGYHUVDU\� V\VWHP� SUHVXSSRVHV�� DFFXUDWH� DQG� MXVW
UHVXOWV�DUH�PRVW� OLNHO\� WR�EH�REWDLQHG� WKURXJK� WKH
HTXDO� FRQWHVW� RI� RSSRVHG� LQWHUHVWV�� WKH� 6WDWH
V
LQWHUHVW�LQ�WKH�FKLOG
V�ZHOIDUH�PD\�SHUKDSV�EHVW�EH
VHUYHG�E\�D�KHDULQJ� LQ�ZKLFK�ERWK� WKH�SDUHQW�DQG
WKH� 6WDWH� DFWLQJ� IRU� WKH� FKLOG� DUH� UHSUHVHQWHG� E\
FRXQVHO�� ZLWKRXW� ZKRP� WKH� FRQWHVW� RI� LQWHUHVWV
PD\� EHFRPH� XQZKROHVRPHO\� XQHTXDO�� 1RUWK
&DUROLQD� LWVHOI� DFNQRZOHGJHV� DV� PXFK� E\
SURYLGLQJ� WKDW� ZKHUH� D� SDUHQW� ILOHV� D� ZULWWHQ
DQVZHU� WR� D� WHUPLQDWLRQ� SHWLWLRQ�� WKH� 6WDWH� PXVW
VXSSO\�D� ODZ\HU� WR� UHSUHVHQW� WKH�FKLOG��1�&��*HQ�
6WDW�����$���������6XSS��������

��
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7KH� 6WDWH
V� LQWHUHVWV�� KRZHYHU�� FOHDUO\� GLYHUJH
IURP� WKH� SDUHQW
V� LQVRIDU� DV� WKH� 6WDWH� ZLVKHV� WKH
WHUPLQDWLRQ� GHFLVLRQ� WR� EH�PDGH� DV� HFRQRPLFDOO\
DV� SRVVLEOH� DQG� WKXV� ZDQWV� WR� DYRLG� ERWK� WKH
H[SHQVH�RI� DSSRLQWHG� FRXQVHO� DQG� WKH� FRVW� RI� WKH
OHQJWKHQHG� SURFHHGLQJV� KLV� SUHVHQFH� PD\� FDXVH�
%XW� WKRXJK� WKH� 6WDWH
V� SHFXQLDU\� LQWHUHVW� LV
OHJLWLPDWH�� LW� LV� KDUGO\� VLJQLILFDQW� HQRXJK� WR
RYHUFRPH� SULYDWH� LQWHUHVWV� DV� LPSRUWDQW� DV� WKRVH
KHUH��SDUWLFXODUO\�LQ�OLJKW�RI� WKH�FRQFHVVLRQ�LQ�WKH
UHVSRQGHQW
V� EULHI� WKDW� WKH� �SRWHQWLDO� FRVWV� RI
DSSRLQWHG�FRXQVHO� LQ� WHUPLQDWLRQ�SURFHHGLQJV� �� �� �
LV� >� VLF@� DGPLWWHGO\� GH� PLQLPLV� FRPSDUHG� WR� WKH
FRVWV�LQ�DOO�FULPLQDO�DFWLRQV��

)LQDOO\�� FRQVLGHUDWLRQ� PXVW� EH� JLYHQ� WR� WKH� ULVN
WKDW�D�SDUHQW�ZLOO�EH�HUURQHRXVO\�GHSULYHG�RI�KLV�RU
KHU�FKLOG�EHFDXVH�WKH�SDUHQW�LV�QRW�UHSUHVHQWHG�E\
FRXQVHO��1RUWK�&DUROLQD� ODZ�QRZ� VHHNV� WR� DVVXUH
DFFXUDWH� GHFLVLRQV� E\� HVWDEOLVKLQJ� WKH� IROORZLQJ
SURFHGXUHV��$�SHWLWLRQ�WR�WHUPLQDWH�SDUHQWDO�ULJKWV
PD\� EH� ILOHG� RQO\� E\� D� SDUHQW� VHHNLQJ� WKH
WHUPLQDWLRQ� RI� WKH� RWKHU� SDUHQW
V� ULJKWV�� E\� D
FRXQW\� GHSDUWPHQW� RI� VRFLDO� VHUYLFHV� RU� OLFHQVHG
FKLOG�SODFLQJ�DJHQF\�ZLWK�FXVWRG\�RI�WKH�FKLOG��RU
E\� D� SHUVRQ� ZLWK� ZKRP� WKH� FKLOG� KDV� OLYHG
FRQWLQXRXVO\� IRU� WKH� WZR� \HDUV� SUHFHGLQJ� WKH
SHWLWLRQ�� �� �$��������� $� SHWLWLRQ� PXVW� GHVFULEH
IDFWV�VXIILFLHQW�WR�ZDUUDQW�D�ILQGLQJ�WKDW�RQH�RI�WKH
JURXQGV� IRU� WHUPLQDWLRQ� H[LVWV�� �� �$�����������
DQG�WKH�SDUHQW�PXVW�EH�QRWLILHG�RI�WKH�SHWLWLRQ�DQG
JLYHQ����GD\V�LQ�ZKLFK�WR�ILOH�D�ZULWWHQ�DQVZHU�WR
LW�� �� � �� �$��������� ,I� WKDW� DQVZHU� GHQLHV� D
PDWHULDO� DOOHJDWLRQ�� WKH� FRXUW� PXVW�� DV� KDV� EHHQ
QRWHG��DSSRLQW�D�ODZ\HU�DV�WKH�FKLOG
V�JXDUGLDQ�DG
OLWHP� DQG� PXVW� FRQGXFW� D� VSHFLDO� KHDULQJ� WR
UHVROYH� WKH� LVVXHV� UDLVHG� E\� WKH� SHWLWLRQ� DQG� WKH
DQVZHU�����$���������,I�WKH�SDUHQW�ILOHV�QR�DQVZHU�
�WKH� FRXUW� VKDOO� LVVXH� DQ� RUGHU� WHUPLQDWLQJ� DOO
SDUHQWDO� DQG� FXVWRGLDO� ULJKWV� �� �� ��� SURYLGHG� WKH
FRXUW�VKDOO�RUGHU�D�KHDULQJ�RQ�WKH�SHWLWLRQ�DQG�PD\
H[DPLQH� WKH� SHWLWLRQHU� RU� RWKHUV� RQ� WKH� IDFWV
DOOHJHG�LQ�WKH�SHWLWLRQ������$���������)LQGLQJV�RI
IDFW�DUH�PDGH�E\�D�FRXUW�VLWWLQJ�ZLWKRXW�D�MXU\�DQG
PXVW� �EH� EDVHG� RQ� FOHDU�� FRJHQW�� DQG� FRQYLQFLQJ

HYLGHQFH��� �� �$��������� $Q\� SDUW\� PD\� DSSHDO
ZKR� JLYHV� QRWLFH� RI� DSSHDO� ZLWKLQ� ��� GD\V� DIWHU
WKH�KHDULQJ�����$��������

��

�

� 7KH� UHVSRQGHQW� DOVR� SRLQWV� RXW� WKDW

SDUHQWDO� WHUPLQDWLRQ� KHDULQJV� FRPPRQO\

RFFXU� RQO\� DIWHU� D� FXVWRG\� SURFHHGLQJ� LQ

ZKLFK� WKH� FKLOG� KDV� MXGLFLDOO\� EHHQ� IRXQG

WR�EH�DEXVHG��QHJOHFWHG��RU�GHSHQGHQW��DQG

WKDW� DQ� LQGLJHQW� SDUHQW� KDV� D� ULJKW� WR� EH

UHSUHVHQWHG� E\� DSSRLQWHG� FRXQVHO� DW� WKH

FXVWRG\�KHDULQJ�����$�������

0V�� /DVVLWHU
V� KHDULQJ� RFFXUUHG� EHIRUH

VRPH�RI�WKHVH�SURYLVLRQV�ZHUH�HQDFWHG��6KH

GLG�QRW��IRU�LQVWDQFH��KDYH�WKH�EHQHILW�RI�WKH

�FOHDU��FRJHQW��DQG�FRQYLQFLQJ��HYLGHQWLDU\

VWDQGDUG�� QRU� GLG� VKH� KDYH� FRXQVHO� DW� WKH

KHDULQJ� LQ�ZKLFK�:LOOLDP�ZDV� WDNHQ� IURP

KHU�FXVWRG\�

7KH� UHVSRQGHQW� DUJXHV� WKDW� WKH� VXEMHFW� RI� D
WHUPLQDWLRQ� KHDULQJ� ²� WKH� SDUHQW
V� UHODWLRQVKLS
ZLWK� KHU� FKLOG� ²� IDU� IURP� EHLQJ� DEVWUXVH�
WHFKQLFDO�� RU� XQIDPLOLDU�� LV� RQH� DV� WR� ZKLFK� WKH
SDUHQW� PXVW� EH� XQLTXHO\� ZHOO� LQIRUPHG� DQG� WR
ZKLFK� WKH� SDUHQW� PXVW� KDYH� JLYHQ� SURORQJHG
WKRXJKW�� 7KH� UHVSRQGHQW� DOVR� FRQWHQGV� WKDW� D
WHUPLQDWLRQ� KHDULQJ� LV� QRW� OLNHO\� WR� SURGXFH
GLIILFXOW� SRLQWV� RI� HYLGHQWLDU\� ODZ�� RU� HYHQ� RI
VXEVWDQWLYH� ODZ�� VLQFH� WKH� HYLGHQWLDU\� SUREOHPV
SHFXOLDU�WR�FULPLQDO�WULDOV�DUH�QRW�SUHVHQW�DQG�VLQFH
WKH�VWDQGDUGV�IRU�WHUPLQDWLRQ�DUH�QRW�FRPSOLFDWHG�
,Q�IDFW��WKH�UHVSRQGHQW�UHSRUWV��WKH�1RUWK�&DUROLQD
'HSDUWPHQWV� RI� 6RFLDO� 6HUYLFHV� DUH� WKHPVHOYHV
VRPHWLPHV� UHSUHVHQWHG�DW� WHUPLQDWLRQ�KHDULQJV�E\
VRFLDO�ZRUNHUV�LQVWHDG�RI�E\�ODZ\HUV� ������

� %RWK� WKH� UHVSRQGHQW� DQG� WKH� &ROXPELD

-RXUQDO� RI� /DZ� DQG� 6RFLDO� 3UREOHPV�� �

&ROXP�� -�� /�� 6RF�� 3URE�� ���� �������� KDYH

FRQGXFWHG� VXUYH\V� 3DJH� ��� SXUSRUWLQJ� WR

UHYHDO� ZKHWKHU� WKH� SUHVHQFH� RI� FRXQVHO

UHGXFHV� WKH� QXPEHU� RI� HUURQHRXV

GHWHUPLQDWLRQV� LQ� SDUHQWDO� WHUPLQDWLRQ

SURFHHGLQJV��8QIRUWXQDWHO\�� QHLWKHU� VXUYH\

JRHV� EH\RQG� SUHVHQWLQJ� VWDWLVWLFV� ZKLFK�

VWDQGLQJ� DORQH�� DUH� XQLOOXPLQDWLQJ�� 7KH

-RXUQDO� QRWH� GRHV�� KRZHYHU�� UHSRUW� WKDW� LW
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TXHVWLRQHG� WKH� 1HZ� <RUN� )DPLO\� &RXUW

MXGJHV� ZKR� SUHVLGH� RYHU� SDUHQWDO

WHUPLQDWLRQ�KHDULQJV�DQG�IRXQG�WKDW������

RI� WKHP� DJUHHG� WKDW� ZKHQ� D� SDUHQW� LV

XQUHSUHVHQWHG��LW�EHFRPHV�PRUH�GLIILFXOW�WR

FRQGXFW�D�IDLU�KHDULQJ��������RI�WKH�MXGJH

GLVDJUHHG��� ������ WKRXJKW� LW� EHFDPH

GLIILFXOW� WR� GHYHORS� WKH� IDFWV� ������

GLVDJUHHG��

<HW� WKH� XOWLPDWH� LVVXHV�ZLWK�ZKLFK� D� WHUPLQDWLRQ
KHDULQJ� GHDOV� DUH� QRW� DOZD\V� VLPSOH�� KRZHYHU
FRPPRQSODFH� WKH\� PD\� EH�� ([SHUW� PHGLFDO� DQG
SV\FKLDWULF� WHVWLPRQ\�� ZKLFK� IHZ� SDUHQWV� DUH
HTXLSSHG�WR�XQGHUVWDQG�DQG�IHZHU�VWLOO�WR�FRQIXWH�
LV� VRPHWLPHV�SUHVHQWHG��7KH�SDUHQWV� DUH� OLNHO\� WR
EH� SHRSOH� ZLWK� OLWWOH� HGXFDWLRQ�� ZKR� KDYH� KDG
XQFRPPRQ�GLIILFXOW\�LQ�GHDOLQJ�ZLWK�OLIH��DQG�ZKR
DUH�� DW� WKH� KHDULQJ�� WKUXVW� LQWR� D� GLVWUHVVLQJ� DQG
GLVRULHQWLQJ� VLWXDWLRQ�� 7KDW� WKHVH� IDFWRUV� PD\
FRPELQH� WR� RYHUZKHOP� DQ� XQFRXQVHOHG� SDUHQW� LV
HYLGHQW�IURP�WKH�ILQGLQJV�VRPH�FRXUWV�KDYH�PDGH�
6HH�� H�J���'DYLV� Y�� 3DJH�� ���� )�� 6XSS�� ����� ���
�6'� )OD�� ������� 6WDWH� Y�� -DPLVRQ�� ���� 2U�� ����
��������� ���� 3��G� ���� ��� �������� 7KXV�� FRXUWV
KDYH� JHQHUDOO\� KHOG� WKDW� WKH� 6WDWH� PXVW� DSSRLQW
FRXQVHO� IRU� LQGLJHQW� SDUHQWV� DW� WHUPLQDWLRQ
SURFHHGLQJV��6WDWH�H[�UHO��+HOOHU�Y��0LOOHU�����2KLR
6W��G� ��� ���� 1�(��G� ��� �������� 'HSDUWPHQW� RI
3XEOLF� :HOIDUH� Y�� -�� .�� %��� ���� 0DVV�� ��� ���
1�(��G� ���� �������� ,Q� UH�&KDG� 6��� ���� 3��G� ���
�2NOD�� ������� ,Q� UH�0\ULFNV�� ���:Q��G� ����� ���
3��G� ���� ��������&ULVW� Y��'LYLVLRQ� RI� <RXWK� DQG
)DPLO\� 6HUYLFHV�� ���� 1�-�� 6XSHU�� ����� ���� $��G
���� ��������'DQIRUWK� Y��0DLQH� 'HSW�� RI� +HDOWK
DQG� :HOIDUH�� ���� $��G� ���� �0H�� ������� ,Q� UH
)ULHV]�� ���� 1HE�� ����� ���� 1�:��G� ���� �������
7KH� UHVSRQGHQW� LV� DEOH� WR� SRLQW� WR� QR� SUHVHQWO\
DXWKRULWDWLYH� FDVH�� H[FHSW� IRU� WKH� 1RUWK� &DUROLQD�
�� � MXGJPHQW� QRZ� EHIRUH� XV�� KROGLQJ� WKDW� DQ
LQGLJHQW� SDUHQW� KDV� QR� GXH� SURFHVV� ULJKW� WR
DSSRLQWHG�FRXQVHO�LQ�WHUPLQDWLRQ�SURFHHGLQJV�

�

��

� $�QXPEHU�RI�FRXUWV�KDYH�KHOG�WKDW�LQGLJHQW

SDUHQWV�KDYH�D�ULJKW�WR�DSSRLQWHG�FRXQVHO�LQ

FKLOG� GHSHQGHQF\� RU� QHJOHFW� KHDULQJV� DV

ZHOO�� (�J��� 'DYLV� Y�� 3DJH�� ���� )��G� ���

�&$�������� �HQ� EDQF���&OHDYHU� Y��:LOFR[�
���� )��G� ���� �&$�� ������ �ULJKW� WR� EH

GHFLGHG� FDVH� E\� FDVH���6PLWK� Y��(GPLVWRQ�
����)��6XSS�������:'�7HQQ��������

&
7KH� GLVSRVLWLYH� TXHVWLRQ�� ZKLFK� PXVW� QRZ� EH
DGGUHVVHG�� LV� ZKHWKHU� WKH� WKUHH�(OGULGJH� IDFWRUV�
ZKHQ�ZHLJKHG� DJDLQVW� WKH� SUHVXPSWLRQ� WKDW� WKHUH
LV�QR�ULJKW�WR�DSSRLQWHG�FRXQVHO�LQ�WKH�DEVHQFH�RI
DW� OHDVW�D�SRWHQWLDO�GHSULYDWLRQ�RI�SK\VLFDO� OLEHUW\�
VXIILFH� WR�UHEXW� WKDW�SUHVXPSWLRQ�DQG�WKXV� WR� OHDG
WR� WKH� FRQFOXVLRQ� WKDW� WKH� 'XH� 3URFHVV� &ODXVH
UHTXLUHV� WKH�DSSRLQWPHQW�RI�FRXQVHO�ZKHQ�D�6WDWH
VHHNV�WR�WHUPLQDWH�DQ�LQGLJHQW
V�SDUHQWDO�VWDWXV��7R
VXPPDUL]H� WKH� DERYH� GLVFXVVLRQ� RI� WKH� (OGULGJH
IDFWRUV�� WKH� SDUHQW
V� LQWHUHVW� LV� DQ� H[WUHPHO\
LPSRUWDQW� RQH� �DQG�PD\� EH� VXSSOHPHQWHG� E\� WKH
GDQJHUV� RI� FULPLQDO� OLDELOLW\� LQKHUHQW� LQ� VRPH
WHUPLQDWLRQ�SURFHHGLQJV���WKH�6WDWH�VKDUHV�ZLWK�WKH
SDUHQW� DQ� LQWHUHVW� LQ� D� FRUUHFW� GHFLVLRQ�� KDV� D
UHODWLYHO\� ZHDN� SHFXQLDU\� LQWHUHVW�� DQG�� LQ� VRPH
EXW�QRW�DOO�FDVHV��KDV�D�SRVVLEO\�VWURQJHU�LQWHUHVW�LQ
LQIRUPDO� SURFHGXUHV�� DQG� WKH� FRPSOH[LW\� RI� WKH
SURFHHGLQJ�DQG�WKH� LQFDSDFLW\�RI� WKH�XQFRXQVHOHG
SDUHQW� FRXOG� EH�� EXW� ZRXOG� QRW� DOZD\V� EH�� JUHDW
HQRXJK� WR� PDNH� WKH� ULVN� RI� DQ� HUURQHRXV
GHSULYDWLRQ� RI� WKH� SDUHQW
V� ULJKWV� LQVXSSRUWDEO\
KLJK�

,I�� LQ� D� JLYHQ� FDVH�� WKH� SDUHQW
V� LQWHUHVWV� ZHUH� DW
WKHLU� VWURQJHVW�� WKH� 6WDWH
V� LQWHUHVWV� ZHUH� DW� WKHLU
ZHDNHVW��DQG�WKH�ULVNV�RI�HUURU�ZHUH�DW�WKHLU�SHDN�
LW� FRXOG� QRW� EH� VDLG� WKDW� WKH�(OGULGJH� IDFWRUV� GLG
QRW�RYHUFRPH�WKH�SUHVXPSWLRQ�DJDLQVW�WKH�ULJKW�WR
DSSRLQWHG� FRXQVHO�� DQG� WKDW� GXH� SURFHVV� GLG� QRW
WKHUHIRUH� UHTXLUH� WKH�DSSRLQWPHQW�RI�FRXQVHO��%XW
VLQFH� WKH�(OGULGJH� IDFWRUV� ZLOO� QRW� DOZD\V� EH� VR
GLVWULEXWHG��DQG�VLQFH��GXH�SURFHVV� LV�QRW�VR�ULJLG
DV� WR� UHTXLUH� WKDW� WKH� VLJQLILFDQW� LQWHUHVWV� LQ
LQIRUPDOLW\�� IOH[LELOLW\� DQG� HFRQRP\�PXVW� DOZD\V
EH� VDFULILFHG���*DJQRQ� Y�� 6FDUSHOOL�� ���� 8�6��� DW
����� QHLWKHU� FDQ� ZH� VD\� WKDW� WKH� &RQVWLWXWLRQ
UHTXLUHV� WKH� DSSRLQWPHQW� RI� FRXQVHO� LQ� HYHU\
SDUHQWDO� WHUPLQDWLRQ� SURFHHGLQJ�� :H� WKHUHIRUH
DGRSW�WKH�VWDQGDUG�IRXQG�DSSURSULDWH�LQ�*DJQRQ�Y�
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6FDUSHOOL���� �DQG�OHDYH� WKH�GHFLVLRQ�ZKHWKHU�GXH
SURFHVV� FDOOV� IRU� WKH� DSSRLQWPHQW� RI� FRXQVHO� IRU
LQGLJHQW� SDUHQWV� LQ� WHUPLQDWLRQ�SURFHHGLQJV� WR� EH
DQVZHUHG� LQ� WKH� ILUVW� LQVWDQFH� E\� WKH� WULDO� FRXUW�
VXEMHFW�� RI� FRXUVH�� WR� DSSHOODWH� UHYLHZ�� 6HH�� H�J��
:RRG�Y��*HRUJLD������8�6������

��

,,,
+HUH�� DV� LQ�6FDUSHOOL�� �>L@W� LV� QHLWKHU� SRVVLEOH�QRU
SUXGHQW� WR� DWWHPSW� WR� IRUPXODWH� D� SUHFLVH� DQG
GHWDLOHG� VHW� RI� JXLGHOLQHV� WR� EH� IROORZHG� LQ
GHWHUPLQLQJ� ZKHQ� WKH� SURYLGLQJ� RI� FRXQVHO� LV
QHFHVVDU\� WR� PHHW� WKH� DSSOLFDEOH� GXH� SURFHVV
UHTXLUHPHQWV��� VLQFH� KHUH�� DV� LQ� WKDW� FDVH�� �>W@KH
IDFWV� DQG� FLUFXPVWDQFHV� �� �� �� DUH� VXVFHSWLEOH� RI
DOPRVW� LQILQLWH� YDULDWLRQ� �� �� �� ��� ����8�6��� DW� ����
1HYHUWKHOHVV�� EHFDXVH� FKLOG�FXVWRG\� OLWLJDWLRQ
PXVW�EH�FRQFOXGHG�DV�UDSLGO\�DV�LV�FRQVLVWHQW�ZLWK
IDLUQHVV� �ZH�GHFLGH� WRGD\�ZKHWKHU� WKH� WULDO� MXGJH
GHQLHG�0V�� /DVVLWHU� GXH� SURFHVV� RI� ODZ�ZKHQ� KH
GLG�QRW�DSSRLQW�FRXQVHO�IRU�KHU�

�

� $FFRUGLQJ� WR� WKH� UHVSRQGHQW
V� EULHI�

:LOOLDP� /DVVLWHU� LV� QRZ� OLYLQJ� �LQ� D� SUH�

DGRSWLYH� KRPH� ZLWK� IRVWHU� SDUHQWV

FRPPLWWHG� WR� IRUPDO� DGRSWLRQ� WR� EHFRPH

KLV� OHJDO� SDUHQWV��� +H� FDQQRW� EH� OHJDOO\

DGRSWHG�� QRU� FDQ� KLV� VWDWXV� RWKHUZLVH� EH

ILQDOO\�FODULILHG��XQWLO�WKLV�OLWLJDWLRQ�HQGV�

7KH� UHVSRQGHQW� UHSUHVHQWV� WKDW� WKH� SHWLWLRQ� WR
WHUPLQDWH�0V��/DVVLWHU
V� SDUHQWDO� ULJKWV� FRQWDLQHG
QR� DOOHJDWLRQV� RI� QHJOHFW� RU� DEXVH� XSRQ� ZKLFK
FULPLQDO� FKDUJHV� FRXOG� EH� EDVHG�� DQG� KHQFH�0V�
/DVVLWHU� FRXOG� QRW� ZHOO� KDYH� DUJXHG� WKDW� VKH
UHTXLUHG�FRXQVHO� IRU� WKDW� UHDVRQ��7KH�'HSDUWPHQW
RI�6RFLDO�6HUYLFHV�ZDV� UHSUHVHQWHG�DW� WKH�KHDULQJ
E\�FRXQVHO��EXW�QR�H[SHUW�ZLWQHVVHV� WHVWLILHG��DQG
WKH�FDVH�SUHVHQWHG�QR�VSHFLDOO\�WURXEOHVRPH�SRLQWV
RI� ODZ�� HLWKHU� SURFHGXUDO� RU� VXEVWDQWLYH�� :KLOH
KHDUVD\� HYLGHQFH� ZDV� QR� GRXEW� DGPLWWHG�� DQG
ZKLOH� 0V�� /DVVLWHU� QR� GRXEW� OHIW� LQFRPSOHWH� KHU
GHIHQVH� WKDW� WKH� 'HSDUWPHQW� KDG� QRW� DGHTXDWHO\
DVVLVWHG� KHU� LQ� UHNLQGOLQJ� KHU� LQWHUHVW� LQ� KHU� VRQ�
WKH�ZHLJKW�RI�WKH�HYLGHQFH�WKDW�VKH�KDG�IHZ�VSDUNV
RI� VXFK� DQ� LQWHUHVW�ZDV� VXIILFLHQWO\�JUHDW� WKDW� WKH�

�� �SUHVHQFH�RI�FRXQVHO�IRU�0V��/DVVLWHU�FRXOG�QRW
KDYH� PDGH� D� GHWHUPLQDWLYH� GLIIHUHQFH�� 7UXH�� D
ODZ\HU�PLJKW� KDYH� GRQH�PRUH�ZLWK� WKH� DUJXPHQW
WKDW� :LOOLDP� VKRXOG� OLYH� ZLWK� 0V�� /DVVLWHU
V
PRWKHU�²� EXW� WKDW� DUJXPHQW� ZDV� TXLWH� H[SOLFLW\
PDGH�E\�ERWK�/DVVLWHUV��DQG�WKH�HYLGHQFH�WKDW�WKH
HOGHU�0V�� /DVVLWHU� KDG� VDLG� VKH� FRXOG� QRW� KDQGOH
DQRWKHU�FKLOG��WKDW�WKH�VRFLDO�ZRUNHU
V�LQYHVWLJDWLRQ
KDG� OHG� WR� D� VLPLODU� FRQFOXVLRQ�� DQG� WKDW� WKH
JUDQGPRWKHU� KDG� GLVSOD\HG� VFDQW� LQWHUHVW� LQ� WKH
FKLOG� RQFH� KH� KDG� EHHQ� UHPRYHG� IURP� KHU
GDXJKWHU
V� FXVWRG\� ZDV�� WKRXJK� FRQWURYHUWHG�
VXIILFLHQWO\� VXEVWDQWLDO� WKDW� WKH� DEVHQFH� RI
FRXQVHO
V�JXLGDQFH�RQ�WKLV�SRLQW�GLG�QRW�UHQGHU�WKH
SURFHHGLQJV�IXQGDPHQWDOO\�XQIDLU� �)LQDOO\��D�FRXUW
GHFLGLQJ� ZKHWKHU� GXH� SURFHVV� UHTXLUHV� WKH
DSSRLQWPHQW�RI�FRXQVHO�QHHG�QRW�LJQRUH�D�SDUHQW
V
SODLQ� GHPRQVWUDWLRQ� WKDW� VKH� LV� QRW� LQWHUHVWHG� LQ
DWWHQGLQJ� D� KHDULQJ�� +HUH�� WKH� WULDO� FRXUW� KDG
SUHYLRXVO\� IRXQG� WKDW�0V�� /DVVLWHU� KDG� H[SUHVVO\
GHFOLQHG� WR� DSSHDU� DW� WKH� ����� FKLOG� FXVWRG\
KHDULQJ�� 0V�� /DVVLWHU� KDG� QRW� HYHQ� ERWKHUHG� WR
VSHDN�WR�KHU�UHWDLQHG�ODZ\HU�DIWHU�EHLQJ�QRWLILHG�RI
WKH�WHUPLQDWLRQ�KHDULQJ��DQG�WKH�FRXUW�VSHFLILFDOO\
IRXQG�WKDW�0V��/DVVLWHU
V�IDLOXUH�WR�PDNH�DQ�HIIRUW
WR�FRQWHVW�WKH�WHUPLQDWLRQ�SURFHHGLQJ�ZDV�ZLWKRXW
FDXVH��,Q�YLHZ�RI�DOO�WKHVH�FLUFXPVWDQFHV��ZH�KROG
WKDW�WKH�WULDO�FRXUW�GLG�QRW�HUU�LQ�IDLOLQJ�WR�DSSRLQW
FRXQVHO�IRU�0V��/DVVLWHU�

��

�

� 0V�� /DVVLWHU
V� DUJXPHQW� KHUH� WKDW� KHU

PRWKHU�VKRXOG�KDYH�EHHQ�JLYHQ�FXVWRG\�RI

:LOOLDP� LV� KDUGO\� FRQVLVWHQW� ZLWK� KHU

DUJXPHQW� LQ� WKH� FROODWHUDO� DWWDFN� RQ� KHU

PXUGHU� FRQYLFWLRQ� WKDW� VKH� ZDV� LQQRFHQW

EHFDXVH� KHU� PRWKHU� ZDV� JXLOW\�� 6HH� Q�� ��

VXSUD�

,9
,Q� LWV� )RXUWHHQWK� $PHQGPHQW�� RXU� &RQVWLWXWLRQ
LPSRVHV� RQ� WKH� 6WDWHV� WKH� VWDQGDUGV� QHFHVVDU\� WR
HQVXUH�WKDW�MXGLFLDO�SURFHHGLQJV�DUH�IXQGDPHQWDOO\
IDLU�� $�ZLVH� SXEOLF� SROLF\�� KRZHYHU��PD\� UHTXLUH
WKDW� KLJKHU� VWDQGDUGV� EH� DGRSWHG� WKDQ� WKRVH
PLQLPDOO\� WROHUDEOH� XQGHU� WKH� &RQVWLWXWLRQ�
,QIRUPHG�RSLQLRQ�KDV�FOHDUO\�FRPH�WR�KROG�WKDW�DQ
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&+,()�-867,&(�%85*(5��FRQFXUULQJ�

-867,&(� %/$&.081�� ZLWK� ZKRP� -867,&(
%5(11$1� DQG� -867,&(� 0$56+$//� MRLQ�
GLVVHQWLQJ�

LQGLJHQW�SDUHQW� LV��� �HQWLWOHG� WR� WKH�DVVLVWDQFH�RI
DSSRLQWHG�FRXQVHO�QRW�RQO\�LQ�SDUHQWDO�WHUPLQDWLRQ
SURFHHGLQJV�� EXW� LQ� GHSHQGHQF\� DQG� QHJOHFW
SURFHHGLQJV� DV� ZHOO�� ,-$�$%$� 6WDQGDUGV� IRU
-XYHQLOH�-XVWLFH��&RXQVHO�IRU�3ULYDWH�3DUWLHV�����E�
�������� 8QLIRUP� -XYHQLOH� &RXUW� $FW� �� ���D��� �$
8�� /�� $�� ��� �������� 1DWLRQDO� &RXQFLO� RQ� &ULPH
DQG� 'HOLQTXHQF\�� 0RGHO� 5XOHV� IRU� -XYHQLOH
&RXUWV�� 5XOH� ��� �������� 8�6�� 'HSW�� RI� +(:�
&KLOGUHQ
V�%XUHDX��/HJLVODWLYH�*XLGH�IRU�'UDIWLQJ
)DPLO\� DQG� -XYHQLOH� &RXUW� $FWV� �� ���E�� �������
8�6�� 'HSW�� RI� +(:�� &KLOGUHQ
V� %XUHDX�
/HJLVODWLYH�*XLGHV�IRU�WKH�7HUPLQDWLRQ�RI�3DUHQWDO
5LJKWV� DQG� 5HVSRQVLELOLWLHV� DQG� WKH� $GRSWLRQ� RI
&KLOGUHQ�� 3W�� ,,�� �� �� ��������1DWLRQDO�&RXQFLO� RQ
&ULPH� DQG�'HOLQTXHQF\�� 6WDQGDUG� -XYHQLOH�&RXUW
$FW��������������0RVW�VLJQLILFDQWO\�����6WDWHV�DQG
WKH�'LVWULFW�RI�&ROXPELD�SURYLGH�VWDWXWRULO\�IRU�WKH
DSSRLQWPHQW�RI�FRXQVHO� LQ� WHUPLQDWLRQ�FDVHV��7KH
&RXUW
V� RSLQLRQ� WRGD\� LQ� QR�ZD\� LPSOLHV� WKDW� WKH
VWDQGDUGV� LQFUHDVLQJO\� XUJHG� E\� LQIRUPHG� SXEOLF
RSLQLRQ�DQG�QRZ�ZLGHO\�IROORZHG�E\�WKH�6WDWHV�DUH
RWKHU�WKDQ�HQOLJKWHQHG�DQG�ZLVH�

��

)RU� WKH� UHDVRQV� VWDWHG� LQ� WKLV� RSLQLRQ�� WKH
MXGJPHQW�LV�DIILUPHG�

,W�LV�VR�RUGHUHG�

,� MRLQ� WKH� &RXUW
V� RSLQLRQ� DQG� DGG� RQO\� D� IHZ
ZRUGV� WR� HPSKDVL]H� D� IDFWRU� ,� EHOLHYH� LV
PLVFRQFHLYHG� E\� WKH� GLVVHQWHUV�� 7KH� SXUSRVH� RI
WKH� WHUPLQDWLRQ� SURFHHGLQJ� DW� LVVXH� KHUH�ZDV� QRW
�SXQLWLYH��� 3RVW�� DW� ���� 2Q� WKH� FRQWUDU\�� LWV
SXUSRVH�ZDV�SURWHFWLYH�RI�WKH�FKLOG
V�EHVW�LQWHUHVWV�
*LYHQ� WKH� UHFRUG� LQ� WKLV�FDVH��ZKLFK� LQYROYHV� WKH
SDUHQWDO�ULJKWV�RI�D�PRWKHU�XQGHU�OHQJWK\�VHQWHQFH
IRU�PXUGHU�ZKR� VKRZHG� OLWWOH� LQWHUHVW� LQ� KHU� VRQ�
WKH� ZULW� PLJKW� ZHOO� KDYH� EHHQ� D� �FDQGLGDWH�� IRU
GLVPLVVDO� DV� LPSURYLGHQWO\� JUDQWHG�� 6HH� DQWH�� DW
�������+RZHYHU�� ,� DP�FRQWHQW� WR� MRLQ� WKH�QDUURZ
KROGLQJ� RI� WKH�&RXUW�� OHDYLQJ� WKH� DSSRLQWPHQW� RI

FRXQVHO� LQ� WHUPLQDWLRQ� �� � SURFHHGLQJV� WR� EH
GHWHUPLQHG� E\� WKH� VWDWH� FRXUWV� RQ� D� FDVH�E\�FDVH
EDVLV�

��

7KH� &RXUW� WRGD\� GHQLHV� DQ� LQGLJHQW� PRWKHU� WKH
UHSUHVHQWDWLRQ�RI�FRXQVHO� LQ�D� MXGLFLDO�SURFHHGLQJ
LQLWLDWHG� E\� WKH� 6WDWH� RI� 1RUWK� &DUROLQD� WR
WHUPLQDWH� KHU� SDUHQWDO� ULJKWV� ZLWK� UHVSHFW� WR� KHU
\RXQJHVW� FKLOG�� 7KH� &RXUW� PRVW� DSSURSULDWHO\
UHFRJQL]HV� WKDW� WKH� PRWKHU
V� LQWHUHVW� LV� D
�FRPPDQGLQJ� RQH��� DQWH�� DW� ���� DQG� LW� ILQGV� QR
FRXQWHUYDLOLQJ� VWDWH� LQWHUHVW� RI� HYHQ� UHPRWHO\
FRPSDUDEOH� VLJQLILFDQFH�� VHH� DQWH�� DW� ������� ���
1RQHWKHOHVV�� WKH�&RXUW� DYRLGV�ZKDW� VHHPV� WR�PH
WKH� REYLRXV� FRQFOXVLRQ� WKDW� GXH� SURFHVV� UHTXLUHV
WKH� SUHVHQFH� RI� FRXQVHO� IRU� D� SDUHQW� WKUHDWHQHG
ZLWK� MXGLFLDO� WHUPLQDWLRQ� RI� SDUHQWDO� ULJKWV�� DQG�
LQVWHDG�� UHYLYHV� DQ� DG� KRF� DSSURDFK� WKRURXJKO\
GLVFUHGLWHG� QHDUO\� ��� \HDUV� DJR� LQ� *LGHRQ� Y�
:DLQZULJKW�� ���� 8�6�� ���� �������� %HFDXVH� ,
EHOLHYH� WKDW� WKH� XQLTXH� LPSRUWDQFH� RI� D� SDUHQW
V
LQWHUHVW�LQ�WKH�FDUH�DQG�FXVWRG\�RI�KLV�RU�KHU�FKLOG
FDQQRW� FRQVWLWXWLRQDOO\� EH� H[WLQJXLVKHG� WKURXJK
IRUPDO�MXGLFLDO�SURFHHGLQJV�ZLWKRXW�WKH�EHQHILW�RI
FRXQVHO��,�GLVVHQW�

,
7KLV�&RXUW� LV� QRW� XQIDPLOLDU�ZLWK� WKH� SUREOHP�RI
GHWHUPLQLQJ� XQGHU� ZKDW� FLUFXPVWDQFHV� OHJDO
UHSUHVHQWDWLRQ�LV�PDQGDWHG�E\�WKH�&RQVWLWXWLRQ��,Q
%HWWV�Y��%UDG\������8�6��������������LW�UHYLHZHG�DW
OHQJWK� ERWK� WKH� WUDGLWLRQ� EHKLQG� WKH� 6L[WK
$PHQGPHQW�ULJKW�WR�FRXQVHO�LQ�FULPLQDO�WULDOV�DQG
WKH� KLVWRULFDO� SUDFWLFHV� RI� WKH� 6WDWHV� LQ� WKDW� DUHD�
7KH� GHFLVLRQ� LQ� %HWWV� ²� WKDW� WKH� 6L[WK
$PHQGPHQW� ULJKW� WR�FRXQVHO�GLG�QRW�DSSO\� WR� WKH
6WDWHV� DQG� WKDW� WKH� GXH� SURFHVV� JXDUDQWHH� RI� WKH
)RXUWHHQWK�$PHQGPHQW�SHUPLWWHG�D�IOH[LEOH��FDVH�
E\�FDVH�GHWHUPLQDWLRQ�RI� WKH�GHIHQGDQW
V�QHHG�IRU
FRXQVHO�LQ�VWDWH�FULPLQDO�WULDOV�²�ZDV�RYHUUXOHG�LQ
*LGHRQ�Y��:DLQZULJKW������8�6���DW������7KH�&RXUW
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LQ�*LGHRQ� UHMHFWHG� WKH�%HWWV� �� � UHDVRQLQJ� WR� WKH
HIIHFW� WKDW� FRXQVHO� IRU� LQGLJHQW� FULPLQDO
GHIHQGDQWV�ZDV��
QRW�D�IXQGDPHQWDO�ULJKW��HVVHQWLDO
WR�D�IDLU� WULDO�
������8�6���DW������TXRWLQJ�%HWWV� Y�
%UDG\�� ���� 8�6��� DW� ������ )LQGLQJ� WKH� ULJKW� ZHOO
IRXQGHG� LQ� LWV� SUHFHGHQWV�� WKH� &RXUW� IXUWKHU
FRQFOXGHG�WKDW��UHDVRQ�DQG�UHIOHFWLRQ�UHTXLUH�XV�WR
UHFRJQL]H�WKDW�LQ�RXU�DGYHUVDU\�V\VWHP�RI�FULPLQDO
MXVWLFH�� DQ\� SHUVRQ� KDOHG� LQWR� FRXUW�� ZKR� LV� WRR
SRRU�WR�KLUH�D�ODZ\HU��FDQQRW�EH�DVVXUHG�D�IDLU�WULDO
XQOHVV� FRXQVHO� LV�SURYLGHG� IRU�KLP�������8�6��� DW
�����6LPLODUO\��LQ�$UJHUVLQJHU�Y��+DPOLQ������8�6�
�����������DVVLVWDQFH�RI�FRXQVHO�ZDV�IRXQG�WR�EH�D
UHTXLVLWH� XQGHU� WKH� 6L[WK� $PHQGPHQW�� DV
LQFRUSRUDWHG� LQWR� WKH� )RXUWHHQWK�� HYHQ� IRU� D
PLVGHPHDQRU�RIIHQVH�SXQLVKDEOH�E\�LPSULVRQPHQW
IRU�OHVV�WKDQ�VL[�PRQWKV�

��

�

� ,Q� 6FRWW� Y�� ,OOLQRLV�� ���� 8�6�� ���� �������
WKH� &RXUW
V� DQDO\VLV� RI� 6L[WK� $PHQGPHQW

MXULVSUXGHQFH�OHG�WR�WKH�FRQFOXVLRQ�WKDW�WKH

ULJKW� WR� FRXQVHO� LV� QRW� FRQVWLWXWLRQDOO\

PDQGDWHG� ZKHQ� LPSULVRQPHQW� LV� QRW

DFWXDOO\�LPSRVHG�

2XWVLGH� WKH� FULPLQDO� FRQWH[W�� KRZHYHU�� WKH�&RXUW
KDV�UHOLHG�RQ�WKH�IOH[LEOH�QDWXUH�RI�WKH�GXH�SURFHVV
JXDUDQWHH�ZKHQHYHU�LW�KDV�GHFLGHG�WKDW�FRXQVHO� LV
QRW�FRQVWLWXWLRQDOO\�UHTXLUHG��7KH�VSHFLDO�SXUSRVHV
RI� SUREDWLRQ� UHYRFDWLRQ� GHWHUPLQDWLRQV�� DQG� WKH
LQIRUPDO� QDWXUH� RI� WKRVH� DGPLQLVWUDWLYH
SURFHHGLQJV�� LQFOXGLQJ�WKH�DEVHQFH�RI�FRXQVHO�IRU
WKH� 6WDWH�� OHG� WKH� &RXUW� WR� FRQFOXGH� WKDW� GXH
SURFHVV�GRHV�QRW�UHTXLUH�FRXQVHO�IRU�SUREDWLRQHUV�
*DJQRQ� Y�� 6FDUSHOOL�� ���� 8�6�� ����� �������
�������� ,Q� WKH� FDVH� RI� VFKRRO� GLVFLSOLQDU\
SURFHHGLQJV�� ZKLFK� DUH� EULHI�� LQIRUPDO�� DQG
LQWHQGHG� LQ� SDUW� WR� EH� HGXFDWLYH�� WKH� &RXUW� DOVR
IRXQG� QR� UHTXLUHPHQW� IRU� OHJDO� FRXQVHO��*RVV� Y�
/RSH]�� ����8�6�� ����� ���� ��������0RVW� UHFHQWO\�
WKH� &RXUW� GHFOLQHG� WR� LQWUXGH� WKH� SUHVHQFH� RI
FRXQVHO� IRU� D� PLQRU� IDFLQJ� YROXQWDU\� FLYLO
FRPPLWPHQW�E\�KLV�SDUHQW��EHFDXVH�RI�WKH�SDUHQW
V
VXEVWDQWLDO�UROH�LQ�WKDW�GHFLVLRQ�DQG�EHFDXVH�RI�WKH
GHFLVLRQ
V�HVVHQWLDOO\�PHGLFDO�DQG�LQIRUPDO�QDWXUH�
3DUKDP�Y��-��5�������8�6����������������������

,Q� HDFK� RI� WKHVH� LQVWDQFHV�� WKH� &RXUW� KDV
UHFRJQL]HG�WKDW��� �ZKDW�SURFHVV� LV�GXH�YDULHV� LQ
UHODWLRQ� WR� WKH� LQWHUHVWV�DW� VWDNH�DQG� WKH�QDWXUH�RI
WKH� JRYHUQPHQWDO� SURFHHGLQJV�� :KHUH� WKH
LQGLYLGXDO
V�OLEHUW\�LQWHUHVW�LV�RI�GLPLQLVKHG�RU�OHVV
WKDQ�IXQGDPHQWDO�VWDWXUH��RU�ZKHUH� WKH�SUHVFULEHG
SURFHGXUH� LQYROYHV� LQIRUPDO� GHFLVLRQPDNLQJ
ZLWKRXW� WKH� WUDSSLQJV� RI� DQ� DGYHUVDULDO� WULDO�W\SH
SURFHHGLQJ�� FRXQVHO� KDV� QRW� EHHQ� D� UHTXLVLWH� RI
GXH� SURFHVV�� ,PSOLFLW� LQ� WKLV� DQDO\VLV� LV� WKH� IDFW
WKDW� WKH� FRQWUDU\� FRQFOXVLRQ� VRPHWLPHV� PD\� EH
ZDUUDQWHG�� :KHUH� DQ� LQGLYLGXDO
V� OLEHUW\� LQWHUHVW
DVVXPHV� VXIILFLHQWO\� ZHLJKW\� FRQVWLWXWLRQDO
VLJQLILFDQFH�� DQG� WKH� 6WDWH� E\� D� IRUPDO� DQG
DGYHUVDULDO� SURFHHGLQJ� VHHNV� WR� FXUWDLO� WKDW
LQWHUHVW�� WKH� ULJKW� WR�FRXQVHO�PD\�EH�QHFHVVDU\� WR
HQVXUH�IXQGDPHQWDO�IDLUQHVV��6HH�,Q�UH�*DXOW�����
8�6�� �� �������� 7R� VD\� WKLV� LV� VLPSO\� WR
DFNQRZOHGJH� WKDW� GXH� SURFHVV� DOORZV� IRU� WKH
DGRSWLRQ� RI� GLIIHUHQW� UXOHV� WR� DGGUHVV� GLIIHUHQW
VLWXDWLRQV�RU�FRQWH[WV�

��

,W� LV� QRW� GLVSXWHG� WKDW� VWDWH� LQWHUYHQWLRQ� WR
WHUPLQDWH� WKH� UHODWLRQVKLS� EHWZHHQ� SHWLWLRQHU� DQG
KHU� FKLOG� PXVW� EH� DFFRPSOLVKHG� E\� SURFHGXUHV
PHHWLQJ�WKH�UHTXLVLWHV�RI�WKH�'XH�3URFHVV�&ODXVH�
1RU� LV� WKHUH� DQ\� GRXEW� KHUH� DERXW� WKH� NLQG� RI
SURFHGXUH� 1RUWK� &DUROLQD� KDV� SUHVFULEHG�� 1RUWK
&DUROLQD� ODZ� UHTXLUHG� QRWLFH� DQG� D� WULDO�W\SH
KHDULQJ�EHIRUH�WKH�6WDWH�RQ�LWV�RZQ�LQLWLDWLYH�PD\
VHYHU�WKH�ERQGV�RI�SDUHQWKRRG��7KH�GHFLVLRQPDNHU
LV�D� MXGJH�� WKH�UXOHV�RI�HYLGHQFH�DUH� LQ� IRUFH��DQG
WKH�6WDWH�LV�UHSUHVHQWHG�E\�FRXQVHO��7KH�TXHVWLRQ�
WKHQ�� LV� ZKHWKHU� SURFHHGLQJV� LQ� WKLV� PROG�� WKDW
UHODWH� WR� D� VXEMHFW� VR� YLWDO�� FDQ� FRPSRUW� ZLWK
IXQGDPHQWDO� IDLUQHVV� ZKHQ� WKH� GHIHQGDQW� SDUHQW
UHPDLQV� XQUHSUHVHQWHG� E\� FRXQVHO�� $V� WKH� &RXUW
WRGD\�SURSHUO\�DFNQRZOHGJHV��RXU�FRQVLGHUDWLRQ�RI
WKH�SURFHVV�GXH�LQ�WKLV�FRQWH[W��DV�LQ�RWKHUV��PXVW
UHO\�RQ� D� EDODQFLQJ�RI� WKH� FRPSHWLQJ�SULYDWH� DQG
SXEOLF� LQWHUHVWV��DQ�DSSURDFK�VXFFLQFWO\�GHVFULEHG
LQ� 0DWKHZV� Y�� (OGULGJH�� ���� 8�6�� ����� ���
������� �$V� GRHV� WKH�PDMRULW\�� ,� �� � HYDOXDWH� WKH
�WKUHH� GLVWLQFW� IDFWRUV�� VSHFLILHG� LQ�(OGULGJH�� WKH
SULYDWH�LQWHUHVW�DIIHFWHG��WKH�ULVN�RI�HUURU�XQGHU�WKH

���
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SURFHGXUH� HPSOR\HG� E\� WKH� 6WDWH�� DQG� WKH
FRXQWHUYDLOLQJ�JRYHUQPHQWDO�LQWHUHVW�LQ�VXSSRUW�RI
WKH�FKDOOHQJHG�SURFHGXUH�

� 6HH�DOVR�/LWWOH�Y��6WUHDWHU��DQWH��DW���������
���� 6PLWK� Y�� 2UJDQL]DWLRQ� RI� )RVWHU
)DPLOLHV�� ���� 8�6�� ����� �������� �������
0RUULVVH\� Y�� %UHZHU�� 3DJH� ��� ���� 8�6�
����� ���� �������� *ROGEHUJ� Y�� .HOO\�� ���
8�6�� ����� �������� �������� &DIHWHULD
:RUNHUV� Y�� 0F(OUR\�� ���� 8�6�� ����� ���
�������

$
$W� VWDNH� KHUH� LV� �WKH� LQWHUHVW� RI� D� SDUHQW� LQ� WKH
FRPSDQLRQVKLS��FDUH��FXVWRG\��DQG�PDQDJHPHQW�RI
KLV� RU� KHU� FKLOGUHQ���6WDQOH\� Y�� ,OOLQRLV�� ����8�6�
����� ���� �������� 7KLV� LQWHUHVW� RFFXSLHV� D� XQLTXH
SODFH� LQ� RXU� OHJDO� FXOWXUH�� JLYHQ� WKH� FHQWUDOLW\� RI
IDPLO\� OLIH�DV� WKH�IRFXV�IRU�SHUVRQDO�PHDQLQJ�DQG
UHVSRQVLELOLW\�� �>)@DU� PRUH� SUHFLRXV� �� �� �� WKDQ
SURSHUW\�ULJKWV���0D\�Y��$QGHUVRQ������8�6������
���� �������� SDUHQWDO� ULJKWV� KDYH� EHHQ� GHHPHG� WR
EH�DPRQJ�WKRVH��HVVHQWLDO�WR�WKH�RUGHUO\�SXUVXLW�RI
KDSSLQHVV� E\� IUHH�PHQ���0H\HU� Y��1HEUDVND�� ���
8�6����������� �������� DQG� WR� EH�PRUH� VLJQLILFDQW
DQG�SULFHOHVV� WKDQ��
OLEHUWLHV�ZKLFK�GHULYH�PHUHO\
IURP�VKLIWLQJ�HFRQRPLF�DUUDQJHPHQWV�
��6WDQOH\�Y�
,OOLQRLV�� ���� 8�6��� DW� ����� TXRWLQJ� .RYDFV� Y�
&RRSHU�� ���� 8�6�� ���� ��� ������� �)UDQNIXUWHU�� -��
FRQFXUULQJ��� $FFRUGLQJO\�� DOWKRXJK� WKH
&RQVWLWXWLRQ� LV� YHUEDOO\� VLOHQW� RQ� WKH� VSHFLILF
VXEMHFW�RI�IDPLOLHV��IUHHGRP�RI�SHUVRQDO�FKRLFH�LQ
PDWWHUV� RI� IDPLO\� OLIH� ORQJ� KDV� EHHQ� YLHZHG� DV� D
IXQGDPHQWDO� OLEHUW\� LQWHUHVW� ZRUWK\� RI� SURWHFWLRQ
XQGHU� WKH� )RXUWHHQWK� $PHQGPHQW�� 6PLWK� Y�
2UJDQL]DWLRQ� RI� )RVWHU� )DPLOLHV�� ���� 8�6�� ����
���� ��������0RRUH� Y�� (DVW� &OHYHODQG�� ���� 8�6�
����� ���� ������� �SOXUDOLW\� RSLQLRQ��� 3ULQFH� Y�
0DVVDFKXVHWWV������8�6�� ����� ���� ��������3LHUFH
Y�� 6RFLHW\� RI� 6LVWHUV�� ���� 8�6�� ����� �������
�������� 0H\HU� Y�� 1HEUDVND�� ���� 8�6��� DW� ����
:LWKLQ� WKH� JHQHUDO� DPELW� RI� IDPLO\� LQWHJULW\�� WKH
&RXUW�KDV�DFFRUGHG�D�KLJK�GHJUHH�RI�FRQVWLWXWLRQDO
UHVSHFW� WR� D� QDWXUDO� SDUHQW
V� LQWHUHVW� ERWK� LQ
FRQWUROOLQJ� WKH� GHWDLOV� RI� WKH� FKLOG
V� XSEULQJLQJ��

�� �:LVFRQVLQ� Y�� <RGHU�� ���� 8�6�� ����� �������
��������3LHUFH� Y�� 6RFLHW\� RI� 6LVWHUV�� ���� 8�6��� DW
��������� DQG� LQ� UHWDLQLQJ� WKH� FXVWRG\� DQG
FRPSDQLRQVKLS�RI�WKH�FKLOG��6PLWK�Y��2UJDQL]DWLRQ
RI�)RVWHU�)DPLOLHV������8�6���DW����������6WDQOH\
Y��,OOLQRLV������8�6���DW�����

��

,Q� WKLV� FDVH�� WKH� 6WDWH
V� DLP� LV� QRW� VLPSO\� WR
LQIOXHQFH� WKH� SDUHQW�FKLOG� UHODWLRQVKLS� EXW� WR
H[WLQJXLVK� LW�� $� WHUPLQDWLRQ� RI� SDUHQWDO� ULJKWV� LV
ERWK� WRWDO� DQG� LUUHYRFDEOH� � 8QOLNH� RWKHU� FXVWRG\
SURFHHGLQJV�� LW� OHDYHV� WKH� SDUHQW�ZLWK� QR� ULJKW� WR
YLVLW�RU�FRPPXQLFDWH�ZLWK�WKH�FKLOG��WR�SDUWLFLSDWH
LQ��RU�HYHQ�WR�NQRZ�DERXW��DQ\�LPSRUWDQW�GHFLVLRQ
DIIHFWLQJ� WKH� FKLOG
V� UHOLJLRXV�� HGXFDWLRQDO�
HPRWLRQDO�� RU� SK\VLFDO� GHYHORSPHQW�� ,W� LV� KDUGO\
VXUSULVLQJ� WKDW� WKLV� IRUFHG� GLVVROXWLRQ� RI� WKH
SDUHQW�FKLOG�UHODWLRQVKLS�KDV�EHHQ�UHFRJQL]HG�DV�D
SXQLWLYH� VDQFWLRQ� E\� FRXUWV� � &RQJUHVV� � DQG
FRPPHQWDWRUV� ��� �7KH�&RXUW�FDQGLGO\�QRWHV��DV�LW
PXVW�� DQWH�� DW� ���� WKDW� WHUPLQDWLRQ� RI� SDUHQWDO
ULJKWV� E\� WKH� 6WDWH� LV� D� �XQLTXH� NLQG� RI
GHSULYDWLRQ��

�

� �

���

� 8QGHU�1RUWK�&DUROLQD�ODZ��ZKHQ�D�FKLOG�LV

DGMXGJHG� WR� EH� DEXVHG�� QHJOHFWHG�� RU

GHSHQGHQW�� WKH� GLVSRVLWLRQDO� DOWHUQDWLYHV

DUH� QRW� FRXFKHG� LQ� WHUPV� RI� SHUPDQHQFH�

6HH� 1�&�� *HQ�� 6WDW�� ��� �$������ �$����

�6XSS�� ������� ,Q� FRQWUDVW�� WKH� 6WDWH
V

WHUPLQDWLRQ� VWDWXWH� VSHFLILFDOO\� SURYLGHV

WKDW� DQ� RUGHU� WHUPLQDWLQJ� SDUHQWDO� ULJKWV

�FRPSOHWHO\�DQG�SHUPDQHQWO\�WHUPLQDWHV�DOO

ULJKWV�DQG�REOLJDWLRQV��EHWZHHQ�SDUHQW�DQG

FKLOG�� H[FHSW� WKDW� WKH� FKLOG
V� ULJKW� RI

LQKHULWDQFH�FRQWLQXHV�XQWLO�VXFK�WLPH�DV�WKH

FKLOG�PD\� EH� DGRSWHG�� �� �$��������� 6XFK

DEVROXWH� DQG� WRWDO� WHUPLQDWLRQ� LV� QRW

XQXVXDO��6HH��H�J���$UL]��5HY�� 6WDW��$QQ�� �
��������������&DO��&LY��&RGH�$QQ���������

�:HVW� 6XSS�� ������� ,QG�� &RGH� �� ��������

�D�� �6XSS�� ������� .\�� 5HY�� 6WDW�� �

������������6XSS���������0R��5HY��6WDW���

���������6XSS��������

� 3DJH����(�J���'DYLV�Y��3DJH������)��G�����
�����&$���������HQ�EDQF���%URZQ�Y��*X\�
����)��6XSS������������1HY���������6WDWH�H[

12

Lassiter v. Department of Social Services     452 U.S. 18 (1981)

37


UHO�� /HPDVWHU� Y��2DNOH\�� ����:�� 9D�� ����

���������6�(��G������������������'DQIRUWK
Y��6WDWH�'HSW��RI�+HDOWK�:HOIDUH������$��G
����� �������� �0H�� ������� ,Q� UH� +RZDUG�
����6R��G�����������/D�$SS��������

� 6HH�+�5�� 5HS��1R�� ��������� S�� ��� ������

��UHPRYDO� RI� D� FKLOG� IURP� WKH�SDUHQWV� LV� D

SHQDOW\� DV� JUHDW�� LI� QRW� JUHDWHU�� WKDQ� D

FULPLQDO� SHQDOW\� �� �� ����� 7KLV� 5HSRUW

DFFRPSDQLHG�WKH�,QGLDQ�&KLOG�:HOIDUH�$FW

RI� ������ 3XE�/�� �������� ��� 6WDW�� �����

&RQJUHVV� WKHUH� SURYLGHG� IRU� FRXUW�

DSSRLQWHG� FRXQVHO� WR� LQGLJHQW� ,QGLDQ

SDUHQWV� IDFLQJ� D� WHUPLQDWLRQ� 3DJH� ��

SURFHHGLQJ�� �� ����E��� ��� 6WDW�� ������ ��

8�6�&����������E��������HG���6XSS��,,,��

� 6HH�� H�J��� /HYLQH�� &DYHDW� 3DUHQV�� $

'HP\VWLILFDWLRQ� RI� WKH� &KLOG� 3URWHFWLRQ

6\VWHP�� ��� 8�� 3LWW�� /�� 5HY�� ��� ��� �������

1RWH�� &KLOG� 1HJOHFW�� 'XH� 3URFHVV� IRU� WKH

3DUHQW�����&ROXP��/��5HY������������������

5HSUHVHQWDWLRQ� LQ� &KLOG�1HJOHFW� &DVHV�

$UH� 3DUHQWV� 1HJOHFWHG"�� �� &ROXP�� -�� /�

6RF�� 3URE�� ����� ���� ������� �3DUHQW

5HSUHVHQWDWLRQ�6WXG\��

7KH� PDJQLWXGH� RI� WKLV� GHSULYDWLRQ� LV� RI� FULWLFDO
VLJQLILFDQFH� LQ� WKH� GXH� SURFHVV� FDOFXOXV�� IRU� WKH
SURFHVV�WR�ZKLFK�DQ�LQGLYLGXDO�LV�HQWLWOHG�LV�LQ�SDUW
GHWHUPLQHG� �E\� WKH� H[WHQW� WR� ZKLFK� KH� PD\� EH

FRQGHPQHG� WR� VXIIHU�JULHYRXV� ORVV�
��*ROGEHUJ�Y�
.HOO\�� ���� 8�6�� ����� ���� �������� TXRWLQJ� -RLQW
$QWL�)DVFLVW�5HIXJHH�&RPPLWWHH� Y��0F*UDWK�����
8�6�������������������)UDQNIXUWHU��-���FRQFXUULQJ��
6HH� /LWWOH� Y�� 6WUHDWHU�� DQWH�� DW� ���� 0RUULVVH\� Y�
%UHZHU�� ���� 8�6�� ����� ���� �������� 6XUHO\� WKHUH
FDQ� EH� IHZ� ORVVHV� PRUH� JULHYRXV� WKDQ� WKH
DEURJDWLRQ�RI�SDUHQWDO� ULJKWV��<HW� WKH�&RXUW� WRGD\
DVVHUWV� WKDW� WKLV� GHSULYDWLRQ� VRPHKRZ� LV� OHVV
VHULRXV� WKDQ� WKUHDWHQHG� ORVVHV� GHHPHG� WR� UHTXLUH
DSSRLQWHG� FRXQVHO�� EHFDXVH� LQ� WKLV� LQVWDQFH� WKH
SDUHQW
V�RZQ��SHUVRQDO�OLEHUW\��LV�QRW�DW�VWDNH�

,� GR� QRW� EHOLHYH� WKDW� RXU� FDVHV� VXSSRUW� WKH
�SUHVXPSWLRQ�� DVVHUWHG�� DQWH�� DW� ������� WKDW
SK\VLFDO� FRQILQHPHQW� LV� WKH� RQO\� ORVV� RI� OLEHUW\

JULHYRXV� HQRXJK� WR� WULJJHU� D� ULJKW� WR� DSSRLQWHG
FRXQVHO� XQGHU� WKH� 'XH� 3URFHVV� &ODXVH�� ,QGHHG�
LQFDUFHUDWLRQ� KDV� EHHQ� IRXQG� WR� EH� QHLWKHU� D
QHFHVVDU\� QRU� D� VXIILFLHQW� FRQGLWLRQ� IRU� UHTXLULQJ
FRXQVHO� RQ� EHKDOI� RI� DQ� LQGLJHQW� GHIHQGDQW�� 7KH
SURVSHFW�RI�FDQFHOHG�SDUROH�RU�SUREDWLRQ��ZLWK� LWV
FRQVHTXHQW�GHSULYDWLRQ�RI�SHUVRQDO�OLEHUW\��KDV�QRW
OHG� WKH� &RXUW� WR� UHTXLUH� FRXQVHO� IRU� D� SULVRQHU
IDFLQJ� D� UHYRFDWLRQ� SURFHHGLQJ�� *DJQRQ� Y�
6FDUSHOOL�� ���� 8�6��� DW� ��������� 0RUULVVH\� Y�
%UHZHU������8�6��� DW������2Q� WKH�RWKHU� KDQG�� WKH
IDFW�WKDW�QR�QHZ�LQFDUFHUDWLRQ�ZDV�WKUHDWHQHG�E\�D
WUDQVIHU� IURP� SULVRQ� WR� D�PHQWDO� KRVSLWDO� GLG� QRW
SUHFOXGH� WKH� &RXUW
V� UHFRJQLWLRQ� RI� DGYHUVH
FKDQJHV�LQ�WKH�FRQGLWLRQV�RI��� �FRQILQHPHQW�DQG
RI� WKH� VWLJPD� WKDW� SUHVXPDEO\� LV� DVVRFLDWHG� ZLWK
EHLQJ�ODEHOHG�PHQWDOO\�LOO��9LWHN�Y��-RQHV������8�6�
����� ����� ���� �������� )RU� IRXU� 0HPEHUV� RI� WKH
&RXUW�� WKHVH� �RWKHU� GHSULYDWLRQV� RI� OLEHUW\��
FRXSOHG� ZLWK� WKH� SRVVLEO\� GLPLQLVKHG� PHQWDO
FDSDFLW\� RI� WKH� SULVRQHU�� FRPSHOOHG� WKH� SURYLVLRQ
RI� FRXQVHO� IRU� DQ\� LQGLJHQW� SULVRQHU� IDFLQJ� D
WUDQVIHU� KHDULQJ�� ,G��� DW� �������� �RSLQLRQ� RI
:+,7(��-��� MRLQHG�E\�%5(11$1��0$56+$//�
DQG� 67(9(16�� --��� � 6HH� DOVR� ,Q� UH� *DXOW�� ���
8�6���DW�������

��

�

� -867,&(� 32:(//� DJUHHG� ZLWK� WKH

SOXUDOLW\� WKDW� LQGHSHQGHQW� UHSUHVHQWDWLRQ

PXVW� EH� SURYLGHG� WR� DQ� LQPDWH� IDFLQJ

LQYROXQWDU\� WUDQVIHU� WR� D� VWDWH� PHQWDO

KRVSLWDO�� EXW� FRQFOXGHG� WKDW� WKLV

UHSUHVHQWDWLYH� QHHG� QRW� EH� DQ� DWWRUQH\

EHFDXVH� WKH� WUDQVIHU� KHDULQJ�ZDV� LQIRUPDO

DQG� WKH� FHQWUDO� LVVXH� ZDV� D� PHGLFDO� RQH�

����8�6���DW���������

0RUHRYHU�� WKH�&RXUW
V� UHFRXUVH� WR� D� �SUH�HPLQHQW
JHQHUDOL]DWLRQ��� DQWH�� DW� ���� PLVUHSUHVHQWV� WKH
LPSRUWDQFH� RI� RXU� IOH[LEOH� DSSURDFK� WR� GXH
SURFHVV�� 7KDW� DSSURDFK� FRQVLVWHQWO\� KDV
HPSKDVL]HG�DWWHQWLYHQHVV�WR�WKH�SDUWLFXODU�FRQWH[W�
2QFH�DQ�LQGLYLGXDO�LQWHUHVW�LV�GHHPHG�VXIILFLHQWO\
VXEVWDQWLDO� RU� IXQGDPHQWDO�� GHWHUPLQLQJ� WKH
FRQVWLWXWLRQDO� QHFHVVLW\�RI� D� UHTXHVWHG�SURFHGXUDO
SURWHFWLRQ�UHTXLUHV� WKDW�ZH�H[DPLQH� WKH�QDWXUH�RI
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WKH� SURFHHGLQJ� ²� ERWK� WKH� ULVN� RI� HUURU� LI� WKH
SURWHFWLRQ�LV�QRW�SURYLGHG�DQG�WKH�EXUGHQV�FUHDWHG
E\� LWV� LPSRVLWLRQ� � &RPSDUH� *ROGEHUJ� Y�� .HOO\�
���� 8�6�� ���� �������� �� � ZLWK� 0DWKHZV� Y�
(OGULGJH�� ���� 8�6�� ���� �������� DQG� )XHQWHV� Y�
6KHYLQ������8�6�������������ZLWK�0LWFKHOO�Y��:�7�
*UDQW�&R�������8�6�������������

�

��

� %\� HPSKDVL]LQJ� WKH� YDOXH� RI� SK\VLFDO

OLEHUW\� WR� WKH� H[FOXVLRQ� RI� DOO� RWKHU

IXQGDPHQWDO� LQWHUHVWV�� WKH� &RXUW� WRGD\

JUDIWV�DQ�XQQHFHVVDU\�DQG�EXUGHQVRPH�QHZ

OD\HU� RI� DQDO\VLV� RQWR� LWV� WUDGLWLRQDO� WKUHH�

IDFWRU� EDODQFLQJ� WHVW�� $SDUW� IURP

LPSURSHUO\�FRQIODWLQJ� WZR�GLVWLQFW� OLQHV�RI

SULRU�FDVHV��VHH�VXSUD��DW��������WKH�&RXUW
V
UHOLDQFH�RQ�D��UHEXWWDEOH�SUHVXPSWLRQ��VHWV

D�GDQJHURXV�SUHFHGHQW�WKDW�PD\�XQGHUPLQH

REMHFWLYH� MXGLFLDO� UHYLHZ� UHJDUGLQJ� RWKHU

SURFHGXUDO�SURWHFWLRQV��(YHQ�LQ�WKH�DUHD�RI

MXYHQLOH� FRXUW� GHOLQTXHQF\� SURFHHGLQJV�

ZKHUH� WKH� WKUHDW� RI� LQFDUFHUDWLRQ� DUJXDEO\

VXSSRUWV� DQ� DXWRPDWLF� DQDORJ\� WR� WKH

FULPLQDO�SURFHVV��WKH�&RXUW�KDV�HVFKHZHG�D

EULJKW�OLQH� DSSURDFK�� ,QVWHDG�� LW� KDV

HYDOXDWHG� HDFK� UHTXHVWHG� SURFHGXUDO

SURWHFWLRQ� LQ� OLJKW� RI� LWV� FRQVHTXHQFHV� IRU

IDLU� SOD\� DQG� WUXWK� GHWHUPLQDWLRQ�� 6HH

JHQHUDOO\�0F.HLYHU� Y�� 3HQQV\OYDQLD�� ���
8�6������ �������� ,Q� UH� :LQVKLS�� ���� 8�6�
������������,Q�UH�*DXOW������8�6�����������

5DWKHU�WKDQ�RSWLQJ�IRU�WKH�LQVHQVLWLYH�SUHVXPSWLRQ
WKDW� LQFDUFHUDWLRQ� LV� WKH� RQO\� ORVV� RI� OLEHUW\
VXIILFLHQWO\�RQHURXV�WR�MXVWLI\�D�ULJKW�WR�DSSRLQWHG
FRXQVHO�� ,� ZRXOG� DELGH� E\� WKH� &RXUW
V� HQGXULQJ
FRPPLWPHQW� WR� H[DPLQH� WKH� UHODWLRQVKLSV� DPRQJ
WKH�LQWHUHVWV�RQ�ERWK�VLGHV��DQG�WKH�DSSURSULDWHQHVV
RI�FRXQVHO�LQ�WKH�VSHFLILF�W\SH�RI�SURFHHGLQJ��7KH
IXQGDPHQWDO�VLJQLILFDQFH�RI�WKH�OLEHUW\�LQWHUHVWV�DW
VWDNH� LQ� D� SDUHQWDO� WHUPLQDWLRQ� SURFHHGLQJ� LV
XQGHQLDEOH�� DQG� ,�ZRXOG� ILQG� WKLV� ILUVW� SRUWLRQ� RI
WKH�GXH�SURFHVV�EDODQFH�ZHLJKLQJ�KHDYLO\�LQ�IDYRU
RI� UHILQHG� SURFHGXUDO� SURWHFWLRQV�� 7KH� VHFRQG
(OGULGJH� IDFWRU�� QDPHO\�� WKH� ULVN� RI� HUURU� LQ� WKH
SURFHGXUH� SURYLGHG� E\� WKH� 6WDWH�� PXVW� WKHQ� EH
UHYLHZHG�ZLWK�VRPH�FDUH�

%
7KH� PHWKRG� FKRVHQ� E\� 1RUWK� &DUROLQD� WR
H[WLQJXLVK� SDUHQWDO� ULJKWV� UHVHPEOHV� LQ� PDQ\
UHVSHFWV� D� FULPLQDO� SURVHFXWLRQ�� 8QOLNH� WKH
SUREDWLRQ� UHYRFDWLRQ� SURFHGXUH� UHYLHZHG� LQ
*DJQRQ� Y�� 6FDUSHOOL�� RQ� ZKLFK� WKH� &RXUW� VR
KHDYLO\� UHOLHV�� WKH� WHUPLQDWLRQ� SURFHGXUH� LV
GLVWLQFWO\� IRUPDO� DQG� DGYHUVDULDO�� 7KH� 6WDWH
LQLWLDWHV� WKH� SURFHHGLQJ� E\� ILOLQJ� D� SHWLWLRQ� LQ
GLVWULFW� FRXUW�� 1�&�� *HQ�� 6WDW�� ��� �$�������� DQG
�$���������6XSS�������� �DQG�VHUYLQJ�D�VXPPRQV
RQ� WKH� SDUHQW�� �� �$������������ $� VWDWH� MXGJH
SUHVLGHV� RYHU� WKH� DGMXGLFDWRU\� KHDULQJ� WKDW
IROORZV��DQG� WKH�KHDULQJ� LV�FRQGXFWHG�SXUVXDQW� WR
WKH� IRUPDO� UXOHV�RI� HYLGHQFH�DQG�SURFHGXUH��1�&�
5XOH�&LY��3URF�����1�&��*HQ��6WDW�����$����6XSS�
�������,Q�JHQHUDO���� �KHDUVD\�LV�LQDGPLVVLEOH�DQG
UHFRUGV�PXVW� EH� DXWKHQWLFDWHG�� 6HH�� H�J��� �� �$���
5XOHV���������������

�

��

� $�SHWLWLRQ�IRU�WHUPLQDWLRQ�PD\�DOVR�EH�ILOHG

E\� D� SULYDWH� SDUW\�� VXFK� DV� D� MXGLFLDOO\

DSSRLQWHG� JXDUGLDQ�� D� IRVWHU� SDUHQW�� RU� WKH

RWKHU�QDWXUDO�SDUHQW��1�&��*HQ��6WDW�����$�

������� �6XSS���������%HFDXVH� WKH�6WDWH� LQ

WKRVH�FLUFXPVWDQFHV�PD\�QRW�EH�SHUIRUPLQJ

WKH� VDPH� DGYHUVDULDO� DQG� DFFXVDWRU\� UROH�

DQ�DSSOLFDWLRQ�RI�WKH�WKUHH�(OGULGJH�IDFWRUV
PLJKW� \LHOG� D� GLIIHUHQW� UHVXOW� ZLWK� UHVSHFW

WR�WKH�ULJKW�WR�FRXQVHO�

,Q� DGGLWLRQ�� WKH� SURFHHGLQJ� KDV� DQ� REYLRXV
DFFXVDWRU\� DQG� SXQLWLYH� IRFXV�� ,Q� PRYLQJ� WR
WHUPLQDWH�D�SDUHQW
V�ULJKWV��WKH�6WDWH�KDV�FRQFOXGHG
WKDW� LW� QR� ORQJHU� ZLOO� WU\� WR� SUHVHUYH� WKH� IDPLO\
XQLW�� EXW� LQVWHDG� ZLOO� PDUVKDO� DQ� DUUD\� RI� SXEOLF
UHVRXUFHV� WR� HVWDEOLVK� WKDW� WKH� SDUHQW�FKLOG
VHSDUDWLRQ�PXVW� EH�PDGH� SHUPDQHQW� � 7KH� 6WDWH
KDV� OHJDO� UHSUHVHQWDWLRQ� WKURXJK� WKH� FRXQW\
DWWRUQH\��7KLV�ODZ\HU�KDV�DFFHVV�WR�SXEOLF�UHFRUGV
FRQFHUQLQJ� WKH� IDPLO\� DQG� WR� SURIHVVLRQDO� VRFLDO
ZRUNHUV� ZKR� DUH� HPSRZHUHG� WR� LQYHVWLJDWH� WKH
IDPLO\� VLWXDWLRQ� DQG� WR� WHVWLI\� DJDLQVW� WKH� SDUHQW�
7KH�6WDWH
V�OHJDO�UHSUHVHQWDWLYH�PD\�DOVR�FDOO�XSRQ
H[SHUWV� LQ� IDPLO\� UHODWLRQV�� SV\FKRORJ\�� DQG
PHGLFLQH� WR� EROVWHU� WKH� 6WDWH
V� FDVH�� $QG�� RI

��
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FRXUVH�� WKH�6WDWH
V�FRXQVHO�KLPVHOI� LV�DQ�H[SHUW� LQ
WKH�OHJDO�VWDQGDUGV�DQG�WHFKQLTXHV�HPSOR\HG�DW�WKH
WHUPLQDWLRQ�SURFHHGLQJ�� LQFOXGLQJ� WKH�PHWKRGV�RI
FURVV�H[DPLQDWLRQ������

�� 6LJQLILFDQWO\�� WKH� SDUHQW
V� ULJKWV� DQG

LQWHUHVWV�DUH�QRW�PHQWLRQHG�DW�DOO�XQGHU�WKH

VWDWHPHQW� RI� SXUSRVH� IRU� WKH� 1RUWK

&DUROLQD�WHUPLQDWLRQ�VWDWXWH��6HH�1�&��*HQ�

6WDW�� �� �$�������� �6XSS�� ������� ,Q

FRQWUDVW��LQ�DEXVH��QHJOHFW��DQG�GHSHQGHQF\

SURFHHGLQJV� WKH� 6WDWH� KDV� D� VWDWXWRU\

REOLJDWLRQ� WR� NHHS� D� IDPLO\� WRJHWKHU

ZKHQHYHU� SRVVLEOH�� �� �$������ 7KXV�� WKH

6WDWH� KDV� FKRVHQ� WR� SURYLGH� FRXQVHO� IRU

SDUHQWV�����$������LQ�FLUFXPVWDQFHV�ZKHUH

LW� VKDUHV� DW� OHDVW� LQ� SDUW� WKHLU� LQWHUHVW� LQ

IDPLO\�LQWHJULW\�EXW�QRW�ZKHUH�LW�UHJDUGV�WKH

SDUHQW� DV� DQ� RSSRQHQW�� 7KH� $VVLVWDQW

$WWRUQH\� *HQHUDO� RI� 1RUWK� &DUROLQD

H[SODLQHG�WKH�GHFLVLRQ�WR�IXUQLVK�DSSRLQWHG

FRXQVHO� DW� WKH� DEXVH� DQG� QHJOHFW� VWDJH� E\

SRLQWLQJ� WR� WKH� 6WDWH
V� QHHG� WR� DYRLG� DQ

DZNZDUG� VLWXDWLRQ�� JLYHQ� LWV� SRVVLEO\

FRQIOLFWLQJ� UHVSRQVLELOLWLHV� WR� SDUHQW� DQG

FKLOG�� 7U�� RI� 2UDO� $UJ�� ������� :KLOH� WKLV

PD\�EH�VRXQG�DV�D�PDWWHU�RI�SXEOLF�SROLF\�

LW� FDQQRW� H[FXVH� WKH� IDLOXUH� WR� SURYLGH

FRXQVHO�DW�WKH�WHUPLQDWLRQ�VWDJH��ZKHUH�WKH

6WDWH� DQG� WKH� LQGLJHQW� SDUHQW� DUH

DGYHUVDULHV�� DQG� WKH� LQHTXDOLW\� RI� SRZHU

DQG�UHVRXUFHV�LV�VWDUNO\�HYLGHQW���

7KH�SRVVLELOLW\�RI�SURYLGLQJ�FRXQVHO�IRU�WKH

FKLOG�DW�WKH�WHUPLQDWLRQ�SURFHHGLQJ�KDV�QRW

EHHQ� UDLVHG� E\� WKH� SDUWLHV�� 7KDW� SURVSHFW

UHTXLUHV�FRQVLGHUDWLRQ�RI�LQWHUHVWV�GLIIHUHQW

IURP�WKRVH�SUHVHQWHG�KHUH��DQG�DJDLQ�PLJKW

\LHOG� D� GLIIHUHQW� UHVXOW�ZLWK� UHVSHFW� WR� WKH

ULJKW�WR�FRXQVHO��6HH�JHQHUDOO\�3DUKDP�Y��-�
5��� ���� 8�6�� ���� �������� 6PLWK� Y�

2UJDQL]DWLRQ�RI�)RVWHU�)DPLOLHV������8�6�
�����������

,Q�HDFK�RI�WKHVH�UHVSHFWV��WKH�SURFHGXUH�GHYLVHG�E\
WKH� 6WDWH� YDVWO\� GLIIHUV� IURP� WKH� LQIRUPDO� DQG
UHKDELOLWDWLYH� SUREDWLRQ� UHYRFDWLRQ� GHFLVLRQ� LQ
6FDUSHOOL�� WKH� EULHI�� HGXFDWLYH� VFKRRO� GLVFLSOLQDU\
SURFHGXUH� LQ� *RVV�� DQG� WKH� HVVHQWLDOO\� PHGLFDO

GHFLVLRQ� LQ� 3DUKDP�� ,QGHHG�� WKH� 6WDWH� KHUH� KDV
SUHVFULEHG� YLUWXDOO\� DOO� WKH� DWWULEXWHV� RI� D� IRUPDO
WULDO�DV�EHILWV�WKH�VHYHULW\�RI�WKH�ORVV�DW�VWDNH�LQ�WKH
WHUPLQDWLRQ� GHFLVLRQ� ²� HYHU\� DWWULEXWH�� WKDW� LV�
H[FHSW� FRXQVHO� IRU� WKH� GHIHQGDQW� SDUHQW�� 7KH
SURYLVLRQ�RI�FRXQVHO�IRU�WKH�SDUHQW�ZRXOG�QRW�DOWHU
WKH� FKDUDFWHU� RI� WKH� SURFHHGLQJ��ZKLFK� LV� DOUHDG\
DGYHUVDULDO�� IRUPDO�� DQG� TXLQWHVVHQWLDOO\� OHJDO�� ,W�
KRZHYHU�� ZRXOG� GLPLQLVK� WKH� SURVSHFW� RI� DQ
HUURQHRXV�WHUPLQDWLRQ��D�SURVSHFW�WKDW�LV�LQKHUHQWO\
VXEVWDQWLDO��JLYHQ�WKH�JURVV�GLVSDULW\�LQ�SRZHU�DQG
UHVRXUFHV� EHWZHHQ� WKH� 6WDWH� DQG� WKH� XQFRXQVHOHG
LQGLJHQW�SDUHQW���

�� &I��3DUKDP�Y��-��5�������8�6���DW���������
*ROGEHUJ�Y��.HOO\������8�6���DW�����

7KH� SURVSHFW� RI� HUURU� LV� HQKDQFHG� LQ� OLJKW� RI� WKH
OHJDO�VWDQGDUG�DJDLQVW�ZKLFK�WKH�GHIHQGDQW�SDUHQW
LV� MXGJHG�� $V� GHPRQVWUDWHG� KHUH�� WKDW� VWDQGDUG
FRPPRQO\� DGGV� DQRWKHU� GLPHQVLRQ� WR� WKH
FRPSOH[LW\�RI� WKH� WHUPLQDWLRQ�SURFHHGLQJ��5DWKHU
WKDQ� IRFXVLQJ� RQ� WKH� IDFWV� RI� LVRODWHG� DFWV� RU
RPLVVLRQV��WKH�6WDWH
V�FKDUJHV�W\SLFDOO\�DGGUHVV�WKH
QDWXUH� DQG� TXDOLW\� RI� FRPSOLFDWHG� RQJRLQJ
UHODWLRQVKLSV�DPRQJ�SDUHQW�� FKLOG��RWKHU� UHODWLYHV�
DQG�HYHQ�XQUHODWHG�SDUWLHV�� ,Q� WKH�FDVH�DW�EDU�� WKH
6WDWH
V� SHWLWLRQ� DFFXVHG� SHWLWLRQHU� RI� WZR� RI� WKH
VHYHUDO� JURXQGV� DXWKRUL]LQJ� WHUPLQDWLRQ� RI
SDUHQWDO�ULJKWV�XQGHU�1RUWK�&DUROLQD�ODZ�

�7KDW�>SHWLWLRQHU@�KDV�ZLWKRXW�FDXVH��IDLOHG
WR� HVWDEOLVK� RU� PDLQWDLQ� FRQFHUQ� RU
UHVSRQVLELOLW\�DV�WR�WKH�FKLOG
V�ZHOIDUH�

���������
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�7KDW� >SHWLWLRQHU@� KDV� ZLOOIXOO\� OHIW� WKH
FKLOG� LQ� IRVWHU� FDUH� IRU� PRUH� WKDQ� WZR
FRQVHFXWLYH� \HDUV� ZLWKRXW� VKRZLQJ� ��

WKDW�VXEVWDQWLDO�SURJUHVV�KDV�EHHQ�PDGH�LQ
FRUUHFWLQJ� WKH� FRQGLWLRQV�ZKLFK� OHG� WR� WKH
UHPRYDO� RI� WKH� FKLOG� >IRU� QHJOHFW@�� RU
ZLWKRXW�VKRZLQJ�D�SRVLWLYH�UHVSRQVH�WR�WKH
GLOLJHQW�HIIRUWV�RI�WKH�'HSDUWPHQW�RI�6RFLDO
6HUYLFHV� WR� VWUHQJWKHQ� KHU� UHODWLRQVKLS� WR
WKH� FKLOG�� RU� WR� PDNH� DQG� IROORZ� WKURXJK
ZLWK�FRQVWUXFWLYH�SODQQLQJ�IRU�WKH�IXWXUH�RI
WKH� FKLOG��� �(PSKDVLV� VXSSOLHG��� -XYHQLOH
3HWLWLRQ����������$SS����

��

��

�� 6HH�1�&��*HQ��6WDW������$�������������$�

�����������6XSS���������6XEGLYLVLRQ����$�

����������ZDV�UHSHDOHG�E\������1�&��6HVV�

/DZV��FK�����������

7KH� OHJDO� LVVXHV� SRVHG� E\� WKH� 6WDWH
V� SHWLWLRQ� DUH
QHLWKHU�VLPSOH�QRU�HDVLO\�GHILQHG��7KH�VWDQGDUG� LV
LPSUHFLVH�DQG�RSHQ�WR�WKH�VXEMHFWLYH�YDOXHV�RI�WKH
MXGJH� � $� SDUHQW� VHHNLQJ� WR� SUHYDLO� DJDLQVW� WKH
6WDWH�PXVW� EH�SUHSDUHG� WR� DGGXFH� HYLGHQFH� DERXW
KLV� RU� KHU� SHUVRQDO� DELOLWLHV� DQG� ODFN� RI� IDXOW�� DV
ZHOO�DV�SURRI�RI�SURJUHVV�DQG�IRUHVLJKW�DV�D�SDUHQW
WKDW�WKH�6WDWH�ZRXOG�GHHP�DGHTXDWH�DQG�LPSURYHG
RYHU� WKH� VLWXDWLRQ� XQGHUO\LQJ� D� SUHYLRXV� DGYHUVH
MXGJPHQW� RI� FKLOG� QHJOHFW�� 7KH� SDUHQW� FDQQRW
SRVVLEO\� VXFFHHG� ZLWKRXW� EHLQJ� DEOH� WR� LGHQWLI\
PDWHULDO� LVVXHV�� GHYHORS� GHIHQVHV�� JDWKHU� DQG
SUHVHQW� �� � VXIILFLHQW� VXSSRUWLQJ� QRQKHDUVD\
HYLGHQFH�� DQG� FRQGXFW� FURVV�H[DPLQDWLRQ� RI
DGYHUVH�ZLWQHVVHV�

��

��

�� 8QGHU�1RUWK�&DUROLQD�ODZ��WKHUH�LV�D�IXUWKHU

VWDJH�WR�WKH�WHUPLQDWLRQ�LQTXLU\��6KRXOG�WKH

WULDO� FRXUW� GHWHUPLQH� WKDW� RQH� RU� PRUH� RI

WKH� FRQGLWLRQV� DXWKRUL]LQJ� WHUPLQDWLRQ� KDV

EHHQ� HVWDEOLVKHG�� LW� WKHQ� PXVW� FRQVLGHU

ZKHWKHU� WKH� EHVW� LQWHUHVWV� RI� WKH� FKLOG

UHTXLUH� PDLQWHQDQFH� RI� WKH� SDUHQW�FKLOG

UHODWLRQVKLS�� 1�&�� *HQ�� 6WDW�� �� �$�

�������D���6XSS����������

7KLV�&RXUW�PRUH�WKDQ�RQFH�KDV�DGYHUWHG�WR

WKH�IDFW�WKDW�WKH��EHVW�LQWHUHVWV�RI�WKH�FKLOG�

VWDQGDUG� RIIHUV� OLWWOH� JXLGDQFH� WR� MXGJHV�

DQG�PD\�HIIHFWLYHO\�HQFRXUDJH�WKHP�WR�UHO\

RQ� WKHLU� RZQ� SHUVRQDO� YDOXHV�� 6HH�� H�J��
6PLWK� Y��2UJDQL]DWLRQ� RI� )RVWHU� )DPLOLHV�
����8�6��� DW� ����� Q�� ����%HOORWWL� Y��%DLUG�
����8�6�� ����� ���� ������� �67(9(16�� -��

FRQFXUULQJ�LQ�MXGJPHQW���6HH�DOVR�4XLOORLQ
Y�� :DOFRWW�� ���� 8�6�� ����� ���� �������
6HYHUDO� FRXUWV�� SHUFHLYLQJ� VLPLODU� ULVNV�

KDYH� JRQH� VR� IDU� DV� WR� LQYDOLGDWH� SDUHQWDO

WHUPLQDWLRQ�VWDWXWHV�RQ�YDJXHQHVV�JURXQGV�

6HH��H�J���$OVDJHU�Y��'LVWULFW�&RXUW�RI�3RON
&W\��� ���� )�� 6XSS�� ���� ������ �6'� ,RZD
������� DII
G� RQ� RWKHU� JURXQGV�� ���� )��G

������&$���������'DYLV�Y��6PLWK������$UN�
����� ��������� ���� 6�:��G� ���� �����

�������

7KH�&RXUW�� RI� FRXUVH�� DFNQRZOHGJHV��DQWH�� DW� ���
WKDW� WKHVH� WDVNV� �PD\� FRPELQH� WR� RYHUZKHOP� DQ
XQFRXQVHOHG� SDUHQW��� ,� VXEPLW� WKDW� LV� D� SURIRXQG
XQGHUVWDWHPHQW�� )DFHG� ZLWK� D� IRUPDO� DFFXVDWRU\
DGMXGLFDWLRQ�� ZLWK� DQ� DGYHUVDU\� ²� WKH� 6WDWH� ²
WKDW� FRPPDQGV� JUHDW� LQYHVWLJDWLYH� DQG
SURVHFXWRULDO� UHVRXUFHV�� ZLWK� VWDQGDUGV� WKDW
LQYROYH� LOO�GHILQHG� QRWLRQV� RI� IDXOW� DQG� DGHTXDWH
SDUHQWLQJ�� DQG� ZLWK� WKH� LQHYLWDEOH� WHQGHQF\� RI� D
FRXUW� WR�DSSO\�VXEMHFWLYH�YDOXHV�RU� WR�GHIHU� WR�WKH
6WDWH
V��H[SHUWLVH���WKH�GHIHQGDQW�SDUHQW�SODLQO\�LV
RXWVWULSSHG�LI�KH�RU�VKH�LV�ZLWKRXW�WKH�DVVLVWDQFH�RI
�
WKH� JXLGLQJ� KDQG� RI� FRXQVHO�
�� ,Q� UH�*DXOW�� ���
8�6���DW�����TXRWLQJ�3RZHOO�Y��$ODEDPD������8�6�
���� ��� �������� :KHQ� WKH� SDUHQW� LV� LQGLJHQW�
ODFNLQJ� LQ� HGXFDWLRQ�� DQG� HDVLO\� LQWLPLGDWHG� E\
ILJXUHV� RI� DXWKRULW\� � WKH� LPEDODQFH� PD\� ZHOO
EHFRPH�LQVXSHUDEOH�

��

�� 6HH� 6FKHWN\�� $QJHOO�� 0RUULVRQ�� 6DFN�

3DUHQWV�:KR�)DLO��$�6WXG\�RI����&DVHV�RI

7HUPLQDWLRQ�RI�3DUHQWDO�5LJKWV�� ��� -��$P�

$FDG��&KLOG�3V\FK�������������������FLWLQJ

PLQLPDO� HGXFDWLRQDO� EDFNJURXQGV��� 6HH

DOVR�'DYLV�Y��3DJH������)��6XSS����������
�6'� )OD�� ������ �XQFRXQVHOHG� SDUHQW�

LJQRUDQW� RI� JRYHUQLQJ� VXEVWDQWLYH� ODZ�

�ZDV� OLWWOH� PRUH� WKDQ� D� VSHFWDWRU� LQ� WKH

DGMXGLFDWRU\� >GHSHQGHQF\@� SURFHHGLQJ��

DQG� �VDW� VLOHQWO\� WKURXJK� PRVW� RI� WKH
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KHDULQJ� �� �� �� IHDUIXO� RI� DQWDJRQL]LQJ� WKH

VRFLDO�ZRUNHUV����DII
G�LQ�SDUW������)��G����

�&$���������HQ�EDQF��

7KH� ULVN� RI� HUURU� WKXV� LV� VHYHUDOIROG�� 7KH� SDUHQW
ZKR� DFWXDOO\� KDV� DFKLHYHG� WKH� LPSURYHPHQW� RU
TXDOLW\� RI� SDUHQWLQJ� WKH� 6WDWH�ZRXOG� UHTXLUH�PD\
EH� XQDEOH� WR� HVWDEOLVK� WKLV� IDFW�� 7KH� SDUHQW� ZKR
KDV� IDLOHG� LQ� WKHVH� UHJDUGV� PD\� EH� XQDEOH� WR
GHPRQVWUDWH�FDXVH��DEVHQFH�RI�ZLOOIXOQHVV��RU�ODFN
RI�DJHQF\�GLOLJHQFH�DV�MXVWLILFDWLRQ��$QG�HUURUV�RI
IDFW�RU�ODZ�LQ�WKH�6WDWH
V�FDVH�PD\�JR�XQFKDOOHQJHG
DQG� XQFRUUHFWHG� � *LYHQ� �� � WKH� ZHLJKW� RI� WKH
LQWHUHVWV� DW� VWDNH�� WKLV� ULVN� RI� HUURU� DVVXPHV
H[WUDRUGLQDU\� SURSRUWLRQV�� %\� LQWLPLGDWLRQ�
LQDUWLFXODWHQHVV�� RU� FRQIXVLRQ�� D� SDUHQW� FDQ� ORVH
IRUHYHU�DOO�FRQWDFW�DQG�LQYROYHPHQW�ZLWK�KLV�RU�KHU
RIIVSULQJ�

����

�� 6HH� 3DUHQW� 5HSUHVHQWDWLRQ� 6WXG\�� DW� ���

�SDUHQWV�DSSHDULQJ�LQ�.LQJV�&RXQW\��1��<��

)DPLO\� &RXUW�� FKDUJHG� ZLWK� QHJOHFW� DQG

UHSUHVHQWHG�E\�FRXQVHO�� KDG�KLJKHU� UDWH�RI

GLVPLVVHG� SHWLWLRQV�� ���� WR� ������ DQG

ORZHU� UDWH�RI�QHJOHFW�DGMXGLFDWLRQV�������

WR� ������� WKDQ� VLPLODUO\� FKDUJHG� SDUHQWV

DSSHDULQJ� ZLWKRXW� FRXQVHO��� %ULHI� IRU

5HVSRQGHQW����������D���D�3DJH�����VWXG\

RI� VWDWH�LQLWLDWHG� WHUPLQDWLRQ� DFWLRQV� LQ� ��

1RUWK� &DUROLQD� FRXQWLHV�� SDUHQW� SUHYDLOHG

LQ� �����RI� SURFHHGLQJV�ZKHUH� UHSUHVHQWHG

E\� FRXQVHO�� DQG� LQ� ������ RI� SURFHHGLQJV

ZKHUH�XQUHSUHVHQWHG����

:KLOH� WKHVH� VWDWLVWLFV� KDUGO\� DUH

GLVSRVLWLYH��,�GR�QRW�VKDUH�WKH�&RXUW
V�YLHZ�

DQWH�� DW� ������� Q�� ��� WKDW� WKH\� DUH

�XQLOOXPLQDWLQJ��� 6LQFH� QR� HYLGHQFH� LQ

HLWKHU� VWXG\� LQGLFDWHV� WKDW� WKH� GHIHQGDQW

SDUHQW�ZKR�FDQ�UHWDLQ�RU�LV�RIIHUHG�FRXQVHO

LV� OHVV� FXOSDEOH� WKDQ� WKH� RQH�ZKR� DSSHDUV

XQUHSUHVHQWHG��LW�VHHPV�UHDVRQDEOH�WR�LQIHU

WKDW� D� VL]DEOH� QXPEHU� RI� FDVHV� DJDLQVW

XQUHSUHVHQWHG� SDUHQWV� HQG� LQ� WHUPLQDWLRQ

VROHO\� EHFDXVH� RI� WKH� DEVHQFH� RI� FRXQVHO�

,Q� DGGLWLRQ�� DV� WKH� &RXUW� DFNQRZOHGJHV�

DQWH�� DW� ���� Q�� ��� WKH� MXGJHV� ZKR� SUHVLGH

RYHU�WHUPLQDWLRQ�KHDULQJV�SHUFHLYH�WKHP�DV

OHVV� IDLU� ZKHQ� WKH� SDUHQW� LV� ZLWKRXW

FRXQVHO�

&
7KH� ILQDO� IDFWRU� WR� EH� FRQVLGHUHG�� WKH� LQWHUHVWV
FODLPHG�IRU� WKH�6WDWH��GR�QRW� WLS� WKH�VFDOH�DJDLQVW
SURYLGLQJ� DSSRLQWHG� FRXQVHO� LQ� WKLV� FRQWH[W�� 7KH
6WDWH� KDUGO\� LV� LQ� D� SRVLWLRQ� WR� DVVHUW� KHUH� WKDW� LW
VHHNV� WKH� LQIRUPDOLW\� RI� D� UHKDELOLWDWLYH� RU
HGXFDWLYH� SURFHHGLQJ� LQWR� ZKLFK� FRXQVHO� IRU� WKH
SDUHQW� ZRXOG� LQMHFW� DQ� XQZHOFRPH� DGYHUVDULDO
HGJH��$V�WKH�$VVLVWDQW�$WWRUQH\�*HQHUDO�RI�1RUWK
&DUROLQD�GHFODUHG�EHIRUH�WKLV�&RXUW��RQFH�WKH�6WDWH
PRYHV�IRU�WHUPLQDWLRQ��LW��KDV�PDGH�D�GHFLVLRQ�WKDW
WKH�FKLOG�FDQQRW�JR�KRPH�DQG�VKRXOG�QRW�JR�KRPH�
,W� QR� ORQJHU� KDV� DQ� REOLJDWLRQ� WR� WU\� DQG� UHVWRUH
WKDW�IDPLO\���7U��RI�2UDO�$UJ�����

7KH� 6WDWH� PD\�� DQG� GRHV�� SURSHUO\� DVVHUW� D
OHJLWLPDWH� LQWHUHVW� LQ� SURPRWLQJ� WKH� SK\VLFDO� DQG
HPRWLRQDO� ZHOO�EHLQJ� RI� LWV� PLQRU� FKLOGUHQ�� %XW
WKLV�LQWHUHVW�LV�QRW�VHUYHG�E\�WHUPLQDWLQJ�WKH�ULJKWV
RI� DQ\� FRQFHUQHG�� UHVSRQVLEOH� SDUHQW�� ,QGHHG�
EHFDXVH� 1RUWK� &DUROLQD� LV� FRPPLWWHG� WR
�SURWHFW>LQJ@� DOO� FKLOGUHQ� IURP� WKH� XQQHFHVVDU\
VHYHUDQFH�RI�D�UHODWLRQVKLS�ZLWK�ELRORJLFDO�RU�OHJDO
SDUHQWV������$�������������WKH�6WDWH�VSLWHV�LWV�RZQ
DUWLFXODWHG�JRDOV�ZKHQ�LW�QHHGOHVVO\��� �VHSDUDWHV�
WKH�SDUHQW� IURP� WKH� FKLOG��6WDQOH\� Y�� ,OOLQRLV�� ���
8�6���DW�����

��

��

�� 7KH�&RXUW�DSSDUHQWO\�VKDUHV�WKLV�YLHZ��6HH

DQWH��DW�������

7KH�6WDWH�DOVR�KDV�DQ�LQWHUHVW�LQ�DYRLGLQJ�WKH�FRVW
DQG� DGPLQLVWUDWLYH� LQFRQYHQLHQFH� WKDW� PLJKW
DFFRPSDQ\� D� ULJKW� WR� DSSRLQWHG� FRXQVHO�� %XW�� DV
WKH�&RXUW�DFNQRZOHGJHV�� WKH�6WDWH
V� ILVFDO� LQWHUHVW
�LV�KDUGO\�VLJQLILFDQW�HQRXJK�WR�RYHUFRPH�SULYDWH
LQWHUHVWV� DV� LPSRUWDQW� DV� WKRVH�KHUH���$QWH�� DW� ���
7KH� 6WDWH
V� ILQDQFLDO� FRQFHUQ� LQGHHG� LV� D� OLPLWHG
RQH��IRU�WKH�ULJKW�WR�DSSRLQWHG�FRXQVHO�PD\�ZHOO�EH
UHVWULFWHG�WR�WKRVH�WHUPLQDWLRQ�SURFHHGLQJV�WKDW�DUH
LQVWLWXWHG�E\�WKH�6WDWH��0RUHRYHU��QR�GLIILFXOW�OLQH�
GUDZLQJ�SUREOHP�ZRXOG�DULVH�ZLWK�UHVSHFW�WR�RWKHU
W\SHV�RI�FLYLO�SURFHHGLQJV��7KH�LQVWDQW�GXH�SURFHVV
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DQDO\VLV� WDNHV� IXOO� DFFRXQW� RI� WKH� IXQGDPHQWDO
QDWXUH�RI� WKH�SDUHQWDO� LQWHUHVW�� WKH�SHUPDQHQF\�RI
WKH� WKUHDWHQHG� GHSULYDWLRQ�� WKH� JURVV� LPEDODQFH
EHWZHHQ� WKH� UHVRXUFHV� HPSOR\HG� E\� WKH
SURVHFXWLQJ� 6WDWH� DQG� WKRVH� DYDLODEOH� WR� WKH
LQGLJHQW� SDUHQW�� DQG� WKH� UHODWLYHO\� LQVXEVWDQWLDO
FRVW�RI�IXUQLVKLQJ�FRXQVHO��$Q�DEVHQFH�RI�DQ\�RQH
RI� WKHVH� IDFWRUV� PLJKW� \LHOG� D� GLIIHUHQW� UHVXOW�
%XW�ZKHUH��DV�KHUH��WKH�WKUHDWHQHG�ORVV�RI�OLEHUW\�LV
VHYHUH� DQG� DEVROXWH�� WKH� 6WDWH
V� UROH� LV� VR� FOHDUO\
DGYHUVDULDO� DQG�SXQLWLYH�� DQG� WKH�FRVW� LQYROYHG� LV
UHODWLYHO\� VOLJKW�� WKHUH� LV� QR� VRXQG� EDVLV� IRU
UHIXVLQJ� WR� UHFRJQL]H� WKH� ULJKW� WR� FRXQVHO� DV� D
UHTXLVLWH� RI� GXH� SURFHVV� LQ� D� SURFHHGLQJ� LQLWLDWHG
E\�WKH�6WDWH�WR�WHUPLQDWH�SDUHQWDO�ULJKWV�

��

�� 7KXV��IRU�H[DPSOH��WKH�6WDWH
V�LQYROYHPHQW

LQ� DGMXGLFDWLQJ� WKH� FRPSHWLQJ� FODLPV� IRU

FKLOG�FXVWRG\�EHWZHHQ�SDUHQWV�LQ�D�GLYRUFH

SURFHHGLQJ�QHHG�QRW� REOLJDWH� LW� WR� SURYLGH

FRXQVHO�IRU�LQGLJHQW�SDUHQWV�

,,�$
7KH�&RXUW
V�DQDO\VLV� LV�PDUNHGO\�VLPLODU� WR�PLQH�
LW��WRR��DQDO\]HV�WKH�WKUHH�IDFWRUV�OLVWHG�LQ�0DWKHZV
Y��(OGULGJH�� DQG� LW�� WRR�� ILQGV� WKH� SULYDWH� LQWHUHVW
ZHLJKW\�� WKH� SURFHGXUH� GHYLVHG� E\� WKH� 6WDWH
IUDXJKW�ZLWK�ULVNV�RI�HUURU��DQG�WKH�FRXQWHUYDLOLQJ�
�� �JRYHUQPHQWDO�LQWHUHVW�LQVXEVWDQWLDO��<HW��UDWKHU
WKDQ� IROORZ� WKLV� EDODQFLQJ� SURFHVV� WR� LWV� ORJLFDO
FRQFOXVLRQ�� WKH� &RXUW� DEUXSWO\� SXOOV� EDFN� DQG
DQQRXQFHV� WKDW� D� GHIHQGDQW� SDUHQW� PXVW� DZDLW� D
FDVH�E\�FDVH�GHWHUPLQDWLRQ�RI�KLV�RU�KHU�QHHG� IRU
FRXQVHO��%HFDXVH�WKH�WKUHH�IDFWRUV��ZLOO�QRW�DOZD\V
EH� VR� GLVWULEXWHG��� UHDVRQV� WKH� &RXUW�� WKH
&RQVWLWXWLRQ� VKRXOG� QRW� EH� UHDG� WR� �UHTXLU>H@� WKH
DSSRLQWPHQW� RI� FRXQVHO� LQ� HYHU\� SDUHQWDO
WHUPLQDWLRQ� SURFHHGLQJ��� $QWH�� DW� ��� �HPSKDVLV
DGGHG���7KLV�FRQFOXVLRQ�LV�QRW�RQO\�LOORJLFDO��EXW�LW
DOVR�PDUNV�D�VKDUS�GHSDUWXUH�IURP�WKH�GXH�SURFHVV
DQDO\VLV� FRQVLVWHQWO\� DSSOLHG� KHUHWRIRUH�� 7KH
IOH[LELOLW\� RI� GXH� SURFHVV�� WKH� &RXUW� KDV� KHOG�
UHTXLUHV� FDVH�E\�FDVH� FRQVLGHUDWLRQ� RI� GLIIHUHQW
GHFLVLRQPDNLQJ�FRQWH[WV��QRW�RI�GLIIHUHQW� OLWLJDQWV
ZLWKLQ�D�JLYHQ�FRQWH[W��,Q�DQDO\]LQJ�WKH�QDWXUH�RI
WKH� SULYDWH� DQG� JRYHUQPHQWDO� LQWHUHVWV� DW� VWDNH�

DORQJ�ZLWK� WKH� ULVN�RI�HUURU�� WKH�&RXUW� LQ� WKH�SDVW
KDV�QRW�OLPLWHG�LWVHOI�WR�WKH�SDUWLFXODU�FDVH�DW�KDQG�
,QVWHDG�� DIWHU� DGGUHVVLQJ� WKH� WKUHH� IDFWRUV� DV
JHQHULF� HOHPHQWV� LQ� WKH� FRQWH[W� UDLVHG� E\� WKH
SDUWLFXODU� FDVH�� WKH� &RXUW� WKHQ� KDV� IRUPXODWHG� D
UXOH� WKDW� KDV� JHQHUDO� DSSOLFDWLRQ� WR� VLPLODUO\
VLWXDWHG�FDVHV�

��

7KH� &RXUW
V� RZQ� SUHFHGHQWV� PDNH� WKLV� FOHDU�� ,Q
*ROGEHUJ� Y�� .HOO\�� WKH� &RXUW� IRXQG� WKDW� WKH
GHVSHUDWH� HFRQRPLF� FRQGLWLRQV� H[SHULHQFHG� E\
ZHOIDUH� UHFLSLHQWV� DV� D� FODVV� GLVWLQJXLVKHG� WKHP
IURP� RWKHU� UHFLSLHQWV� RI� JRYHUQPHQWDO� EHQHILWV�
���� 8�6��� DW� ����� ,Q� 0DWKHZV� Y�� (OGULGJH�� WKH
&RXUW�FRQFOXGHG�WKDW�WKH�QHHGV�RI�6RFLDO�6HFXULW\
GLVDELOLW\� UHFLSLHQWV� ZHUH� QRW� RI� FRPSDUDEOH
XUJHQF\�� DQG�� PRUHRYHU�� WKDW� H[LVWLQJ
SUHWHUPLQDWLRQ� SURFHGXUHV�� EDVHG� ODUJHO\� RQ
ZULWWHQ� PHGLFDO� DVVHVVPHQWV�� ZHUH� OLNHO\� WR� EH
PRUH� REMHFWLYH� DQG� HYHQKDQGHG� WKDQ� W\SLFDO
ZHOIDUH� HQWLWOHPHQW� GHFLVLRQV�� ���� 8�6��� DW� ����
�����7KHVH�FDVHV�HVWDEOLVKHG�UXOHV� WUDQVODWLQJ�GXH
SURFHVV� LQ� WKH� ZHOIDUH� FRQWH[W� DV� UHTXLULQJ� D
SUHWHUPLQDWLRQ� KHDULQJ� EXW� GLVSHQVLQJ� ZLWK� WKDW
UHTXLUHPHQW� LQ� WKH� GLVDELOLW\� EHQHILW� FRQWH[W�� $
VKRZLQJ� WKDW� D� SDUWLFXODU� ZHOIDUH� UHFLSLHQW� KDG
DFFHVV� WR� DGGLWLRQDO� LQFRPH�� RU� WKDW� D� GLVDELOLW\
UHFLSLHQW
V� HOLJLELOLW\� WXUQHG� RQ� WHVWLPRQ\� UDWKHU
WKDQ��� �ZULWWHQ�PHGLFDO�UHSRUWV��ZRXOG�QRW�UHVXOW
LQ� DQ� H[FHSWLRQ� IURP� WKH� UHTXLUHG� SURFHGXUDO
QRUPV��7KH�&RXUW�UHDVRQHG�LQ�(OGULGJH�

��

�7R� EH� VXUH�� FUHGLELOLW\� DQG� YHUDFLW\� PD\
EH� D� IDFWRU� LQ� WKH� XOWLPDWH� GLVDELOLW\
DVVHVVPHQW� LQ� VRPH� FDVHV��%XW� SURFHGXUDO
GXH�SURFHVV�UXOHV�DUH�VKDSHG�E\�WKH�ULVN�RI
HUURU� LQKHUHQW� LQ� WKH� WUXWK�ILQGLQJ� SURFHVV
DV� DSSOLHG� WR� WKH� JHQHUDOLW\� RI� FDVHV�� QRW
WKH�UDUH�H[FHSWLRQV���,G���DW�����

7KHUH�DUH�VRXQG�UHDVRQV�IRU�WKLV��3URFHGXUDO�QRUPV
DUH�GHYLVHG� WR�HQVXUH� WKDW� MXVWLFH�PD\�EH�GRQH� LQ
HYHU\� FDVH�� DQG� WR� SURWHFW� OLWLJDQWV� DJDLQVW
XQSUHGLFWDEOH� DQG� XQFKHFNHG� DGYHUVH
JRYHUQPHQWDO� DFWLRQ�� 7KURXJK� H[SHULHQFH� ZLWK
GHFLVLRQV� LQ� YDULHG� VLWXDWLRQV� RYHU� WLPH�� OHVVRQV
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HPHUJH� WKDW� UHIOHFW� D� JHQHUDO� XQGHUVWDQGLQJ� DV� WR
ZKDW� LV� PLQLPDOO\� QHFHVVDU\� WR� DVVXUH� IDLU� SOD\�
6XFK� OHVVRQV� DUH� EHVW� H[SUHVVHG� WR� KDYH� JHQHUDO
DSSOLFDWLRQ� ZKLFK� JXDUDQWHHV� WKH� SUHGLFWDELOLW\
DQG� XQLIRUPLW\� WKDW� XQGHUOLH� RXU� VRFLHW\
V
FRPPLWPHQW� WR� WKH� UXOH� RI� ODZ�� %\� HQGRUVLQJ�
LQVWHDG�� D� UHWURVSHFWLYH� UHYLHZ� RI� WKH� WULDO� UHFRUG
RI� HDFK� SDUWLFXODU� GHIHQGDQW� SDUHQW�� WKH� &RXUW
WRGD\�XQGHUPLQHV�WKH�YHU\�UDWLRQDOH�RQ�ZKLFK�WKLV
FRQFHSW�RI�JHQHUDO�IDLUQHVV�LV�EDVHG���

�� 7KH� &RXUW
V� GHFLVLRQ� LQ� *DJQRQ� Y�

6FDUSHOOL������8�6��������������LV�QRW�WR�WKH
FRQWUDU\��,Q�6FDUSHOOL��WKH�&RXUW�GHWHUPLQHG

WKDW�GXH�SURFHVV�UHTXLUHV�DQ�LQGLYLGXDOL]HG

DSSURDFK� WR� UHTXHVWV� IRU� FRXQVHO� E\

SUREDWLRQHUV� IDFLQJ� UHYRFDWLRQ�� 7KH� UXOH

HVWDEOLVKHG� WKHUH�ZDV�EDVHG�RQ� UHVSHFW� IRU

WKH� UHKDELOLWDWLYH� IRFXV� RI� WKH� SUREDWLRQ

V\VWHP�� WKH� LQIRUPDOLW\� RI� SUREDWLRQ

SURFHHGLQJV�� DQG� WKH� GLPLQLVKHG� OLEHUW\

LQWHUHVW� RI� DQ� DOUHDG\�FRQYLFWHG

SUREDWLRQHU�� ,G�� DW� ���������1RQH�RI� WKHVH
HOHPHQWV� LV�SUHVHQW�KHUH��6HH�DOVR�:ROII� Y�
0F'RQQHOO������8�6����������������������

0RUHRYHU��WKH�FDVH�E\�FDVH�DSSURDFK�DGYDQFHG�E\
WKH� &RXUW� LWVHOI� HQWDLOV� VHULRXV� GDQJHUV� IRU� WKH
LQWHUHVWV�DW�VWDNH�DQG�WKH�JHQHUDO�DGPLQLVWUDWLRQ�RI
MXVWLFH�� 7KH� &RXUW� DVVXPHV� WKDW� D� UHYLHZ� RI� WKH
UHFRUG� ZLOO� HVWDEOLVK� ZKHWKHU� D� GHIHQGDQW�
SURFHHGLQJ�ZLWKRXW�FRXQVHO��KDV�VXIIHUHG�DQ�XQIDLU
�� � GLVDGYDQWDJH�� %XW� LQ� WKH� RUGLQDU\� FDVH�� WKLV
VLPSO\� LV� QRW� VR�� 7KH� SOHDGLQJV� DQG� WUDQVFULSW� RI
DQ� XQFRXQVHOHG� WHUPLQDWLRQ� SURFHHGLQJ� DW� PRVW
ZLOO� VKRZ� WKH�REYLRXV�EOXQGHUV� DQG�RPLVVLRQV�RI
WKH� GHIHQGDQW� SDUHQW�� 'HWHUPLQLQJ� WKH� GLIIHUHQFH
OHJDO� UHSUHVHQWDWLRQ� ZRXOG� KDYH� PDGH� EHFRPHV
SRVVLEOH� RQO\� WKURXJK� LPDJLQDWLRQ�� LQYHVWLJDWLRQ�
DQG� OHJDO� UHVHDUFK� IRFXVHG�RQ� WKH�SDUWLFXODU�FDVH�
(YHQ�LI�WKH�UHYLHZLQJ�FRXUW�FDQ�HPEDUN�RQ�VXFK�DQ
HQWHUSULVH�LQ�HDFK�FDVH��LW�PLJKW�EH�KDUG�SUHVVHG�WR
GLVFHUQ�WKH�VLJQLILFDQFH�RI�IDLOXUHV�WR�FKDOOHQJH�WKH
6WDWH
V� HYLGHQFH� RU� WR� GHYHORS� D� VDWLVIDFWRU\
GHIHQVH�� 6XFK� IDLOXUHV�� KRZHYHU�� RIWHQ� FXW� WR� WKH
HVVHQFH� RI� WKH� IDLUQHVV� RI� WKH� WULDO�� DQG� D� FRXUW
V
LQDELOLW\� WR� FRPSHQVDWH� IRU� WKHP� HIIHFWLYHO\

HYLVFHUDWHV�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH��%HFDXVH
D� SDUHQW� DFWLQJ� SUR� VH� LV� HYHQ� PRUH� OLNHO\� WR� EH
XQDZDUH� RI� FRQWUROOLQJ� OHJDO� VWDQGDUGV� DQG
SUDFWLFHV��DQG�XQVNLOOHG�LQ�JDUQHULQJ�UHOHYDQW�IDFWV�
LW� LV� GLIILFXOW�� LI� QRW� LPSRVVLEOH�� WR� FRQFOXGH� WKDW
WKH�W\SLFDO�FDVH�KDV�EHHQ�DGHTXDWHO\�SUHVHQWHG��&I�
%HWWV� Y�� %UDG\�� ���� 8�6��� DW� ���� �GLVVHQWLQJ
RSLQLRQ��

��

��

�� 2I� FRXUVH�� WKH� FDVH�E\�FDVH� DSSURDFK

DQQRXQFHG� E\� WKH� &RXUW� WRGD\� SODFHV� DQ

HYHQ� KHDYLHU� EXUGHQ� RQ� WKH� WULDO� FRXUW�

ZKLFK� ZLOO� EH� UHTXLUHG� WR� GHWHUPLQH� LQ

DGYDQFH� ZKDW� GLIIHUHQFH� OHJDO

UHSUHVHQWDWLRQ� PLJKW� PDNH�� $� WULDO� MXGJH

ZLOO� EH� REOLJDWHG� WR� H[DPLQH� WKH� 6WDWH
V

GRFXPHQWDU\�DQG�WHVWLPRQLDO�HYLGHQFH�ZHOO

EHIRUH� WKH� KHDULQJ� VR� DV� WR� UHDFK� DQ

LQIRUPHG� GHFLVLRQ� DERXW� WKH� QHHG� IRU

FRXQVHO� LQ� WLPH� WR� DOORZ� DGHTXDWH

SUHSDUDWLRQ�RI�WKH�SDUHQW
V�FDVH�

$VVXPLQJ�WKDW�WKLV�DG�KRF�UHYLHZ�ZHUH�DGHTXDWH�WR
HQVXUH�IDLUQHVV��LW�LV�OLNHO\�WR�EH�ERWK�FXPEHUVRPH
DQG� FRVWO\�� $QG� EHFDXVH� VXFK� UHYLHZ� LQYROYHV
FRQVWLWXWLRQDO� ULJKWV� LPSOLFDWHG� E\� VWDWH
DGMXGLFDWLRQV�� LW� QHFHVVDULO\� ZLOO� UHVXOW� LQ
LQFUHDVHG�IHGHUDO�LQWHUIHUHQFH�LQ�VWDWH�SURFHHGLQJV�
7KH�&RXUW
V� LPSOLFDWLRQ� WR� WKH� FRQWUDU\�� VHH�DQWH�
DW� ���� LV� EHOLHG� E\� WKH� &RXUW
V� H[SHULHQFH� LQ� WKH
DIWHUPDWK� RI� %HWWV� Y�� %UDG\�� 7KH� &RXUW� ZDV
FRQIURQWHG� ZLWK� LQQXPHUDEOH� SRVWYHUGLFW
FKDOOHQJHV� WR� WKH� IDLUQHVV� RI� SDUWLFXODU� WULDOV�� DQG
H[SHQGHG�PXFK��� �HQHUJ\�LQ�HIIHFW�HYDOXDWLQJ�WKH
SHUIRUPDQFH� RI� VWDWH� MXGJHV� � 7KLV� OHYHO� RI
LQWHUYHQWLRQ�LQ�WKH�FULPLQDO�SURFHVVHV�RI�WKH�6WDWHV
SURPSWHG�-XVWLFH�)UDQNIXUWHU��VSHDNLQJ�IRU�KLPVHOI
DQG� WZR� RWKHUV�� WR� FRPSODLQ� WKDW� WKH� &RXUW� ZDV
SHUIRUPLQJ� DV� D� �VXSHU�OHJDO�DLG�EXUHDX���8YHJHV
Y�� 3HQQV\OYDQLD�� ���� 8�6�� ����� ���� ������
�GLVVHQWLQJ�RSLQLRQ���,�IHDU�WKDW�WKH�GHFLVLRQ�WRGD\
PD\� WUDQVIRUP� WKH� &RXUW� LQWR� D� �VXSHU� IDPLO\
FRXUW��

��
��

�� 6HH��H�J���4XLFNVDOO� Y��0LFKLJDQ�� ����8�6�
���� ��������8YHJHV� Y�� 3HQQV\OYDQLD�� ���
8�6��������������%XWH�Y��,OOLQRLV������8�6�
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������������0DULQR�Y��5DJHQ������8�6�����
�������� +DZN� Y�� 2OVRQ�� ���� 8�6�� ���
��������7RPNLQV�Y��0LVVRXUL������8�6�����
�������� 6HH� JHQHUDOO\� :�� %HDQH\�� 7KH

5LJKW�WR�&RXQVHO�LQ�$PHULFDQ�&RXUWV�����

�����������

%
7KH� SUREOHP� RI� LQDGHTXDWH� UHSUHVHQWDWLRQ� LV
SDLQIXOO\� DSSDUHQW� LQ� WKH� SUHVHQW� FDVH�� 3HWLWLRQHU�
$EE\�*DLO�/DVVLWHU��LV�WKH�PRWKHU�RI�ILYH�FKLOGUHQ�
7KH� 6WDWH� PRYHG� WR� UHPRYH� WKH� ILIWK� FKLOG�
:LOOLDP�� IURP�SHWLWLRQHU
V� FDUH�RQ� WKH�JURXQGV�RI
SDUHQWDO� QHJOHFW�� $OWKRXJK� SHWLWLRQHU� UHFHLYHG
QRWLFH� RI� WKH� UHPRYDO� SURFHHGLQJ�� VKH� GLG� QRW
DSSHDU�DW� WKH�KHDULQJ�DQG�ZDV�QRW� UHSUHVHQWHG�� ,Q
0D\� ������ WKH� 6WDWH
V� 'LVWULFW� &RXUW� DGMXGLFDWHG
:LOOLDP�WR�EH�QHJOHFWHG�XQGHU�1RUWK�&DUROLQD�ODZ
DQG� SODFHG� KLP� LQ� WKH� FXVWRG\� RI� WKH� 'XUKDP
&RXQW\� 'HSDUWPHQW� RI� 6RFLDO� 6HUYLFHV�� $W� VRPH
SRLQW�� SHWLWLRQHU� HYLGHQWO\� DUUDQJHG� IRU� WKH� RWKHU
IRXU�FKLOGUHQ�WR�UHVLGH�ZLWK�DQG�EH�FDUHG�IRU�E\�KHU
PRWKHU��0UV��/XFLOOH�/DVVLWHU��7KH\� UHPDLQ�XQGHU
WKHLU�JUDQGPRWKHU
V�FDUH�DW�WKH�SUHVHQW�WLPH�

$V�WKH�&RXUW�QRWHV��DQWH��DW�����SHWLWLRQHU�GLG�QRW
YLVLW�:LOOLDP� DIWHU� -XO\� ������ 6KH�ZDV� XQDEOH� WR
GR� VR�� IRU� VKH�ZDV� LPSULVRQHG� DV� D� UHVXOW� RI� KHU
FRQYLFWLRQ� IRU� VHFRQG�GHJUHH� PXUGHU�� ,Q
'HFHPEHU� ������ VKH� ZDV� YLVLWHG� LQ� SULVRQ� E\� D
'XUKDP� &RXQW\� VRFLDO� ZRUNHU� ZKR� DGYLVHG� KHU
WKDW� WKH� 'HSDUWPHQW� SODQQHG� WR� WHUPLQDWH� KHU
SDUHQWDO� ULJKWV�ZLWK� UHVSHFW� WR�:LOOLDP��3HWLWLRQHU
LPPHGLDWHO\� H[SUHVVHG� VWURQJ� �� � RSSRVLWLRQ� WR
WKDW�SODQ�DQG�LQGLFDWHG�D�GHVLUH� WR�SODFH� WKH�FKLOG
ZLWK� KLV� JUDQGPRWKHU�� +HDULQJ� 7U�� ���� $IWHU
UHFHLYLQJ� D� VXPPRQV�� D� FRS\� RI� WKH� 6WDWH
V
WHUPLQDWLRQ�SHWLWLRQ��DQG�QRWLFH�WKDW�D�WHUPLQDWLRQ
KHDULQJ�ZRXOG�EH�KHOG� LQ�$XJXVW�������SHWLWLRQHU
LQIRUPHG� KHU� SULVRQ� JXDUGV� DERXW� WKH� OHJDO
SURFHHGLQJ�� 7KH\� WRRN� QR� VWHSV� WR� DVVLVW� KHU� LQ
REWDLQLQJ� OHJDO� UHSUHVHQWDWLRQ�� LG���DW����$SS�� ,� WR
5HSO\� WR� %ULHI� LQ� 2SSRVLWLRQ� ��� QRU� ZDV� VKH
LQIRUPHG� WKDW�VKH�KDG�D� ULJKW� WR�FRXQVHO� �8QGHU
WKHVH� FLUFXPVWDQFHV�� LW� VFDUFHO\� ZRXOG� EH

DSSURSULDWH�� RU� IDLU�� WR� ILQG� WKDW� SHWLWLRQHU� KDG
NQRZLQJO\� DQG� LQWHOOLJHQWO\� ZDLYHG� D� ULJKW� WR
FRXQVHO�

��

��

�� 'XULQJ� KHU� LPSULVRQPHQW�� SHWLWLRQHU� KDG

VSRNHQ� ZLWK� DQ� DWWRUQH\� FRQFHUQLQJ� KHU

FULPLQDO�FRQYLFWLRQ��6KH�GLG�QRW�GLVFXVV�WKH

WHUPLQDWLRQ� SURFHHGLQJ� ZLWK� WKLV� ODZ\HU�

DQG�KH�KDV�VWDWHG�XQGHU�RDWK�WKDW�LQ�YLHZ�RI

KHU� LQGLJHQF\� KH� ZRXOG� QRW� KDYH� EHHQ

LQWHUHVWHG� LQ� UHSUHVHQWLQJ� KHU� DW� WKDW

SURFHHGLQJ� HYHQ� KDG� VKH� DVNHG� KLP� WR� GR

VR��$SS������������

$W�WKH�WHUPLQDWLRQ�KHDULQJ��WKH�6WDWH
V�VROH�ZLWQHVV
ZDV�WKH�FRXQW\�ZRUNHU�ZKR�KDG�PHW�SHWLWLRQHU�RQ
WKH� RQH� RFFDVLRQ� DW� WKH� SULVRQ�� 7KLV� ZRUNHU� KDG
EHHQ� DVVLJQHG� WR�:LOOLDP
V� FDVH� LQ�$XJXVW� �����
\HW�PXFK�RI�KHU�WHVWLPRQ\�FRQFHUQHG�HYHQWV�SULRU
WR� WKDW� GDWH�� VKH� UHSUHVHQWHG� WKHVH� HYHQWV� DV
FRQWDLQHG�LQ�WKH�DJHQF\�UHFRUG��+HDULQJ�7U��������
3HWLWLRQHU� IDLOHG� WR� XQFRYHU� WKLV� ZHDNQHVV� LQ� WKH
ZRUNHU
V� WHVWLPRQ\�� 7KDW� LV� KDUGO\� VXUSULVLQJ�� IRU
WKHUH� LV� QR� LQGLFDWLRQ� WKDW� DQ� DJHQF\� UHFRUG� ZDV
LQWURGXFHG� LQWR� HYLGHQFH�RU�ZDV�SUHVHQW� LQ� FRXUW�
RU� WKDW�SHWLWLRQHU�RU� WKH�JUDQGPRWKHU�HYHU�KDG�DQ
RSSRUWXQLW\�WR�UHYLHZ�DQ\�VXFK�UHFRUG��7KH�VRFLDO
ZRUNHU�DOVR�WHVWLILHG�DERXW�KHU�FRQYHUVDWLRQV�ZLWK
PHPEHUV� RI� WKH� FRPPXQLW\�� ,Q� WKLV� KHDUVD\
WHVWLPRQ\�� WKH� ZLWQHVV� UHSRUWHG� WKH� RSLQLRQ� RI
RWKHUV� WKDW� WKH� JUDQGPRWKHU� FRXOG� QRW� KDQGOH� WKH
DGGLWLRQDO� UHVSRQVLELOLW\� RI� FDULQJ� IRU� WKH� ILIWK
FKLOG�� ,G��� DW� ������� 7KHUH� LV� QR� LQGLFDWLRQ� WKDW
WKHVH� FRPPXQLW\� PHPEHUV� ZHUH� XQDYDLODEOH� WR
WHVWLI\��DQG�WKH�&RXQW\�$WWRUQH\�GLG�QRW�MXVWLI\�WKH
DGPLVVLRQ� RI� WKH� KHDUVD\�� 3HWLWLRQHU� PDGH� QR
REMHFWLRQ�WR�LWV�DGPLVVLRQ������

7KH�FRXUW�JDYH�SHWLWLRQHU�DQ�RSSRUWXQLW\�WR�FURVV�
H[DPLQH� WKH� VRFLDO� ZRUNHU�� LG��� DW� ���� EXW� VKH
DSSDUHQWO\� GLG� QRW� XQGHUVWDQG� WKDW� FURVV�
H[DPLQDWLRQ� UHTXLUHG� TXHVWLRQLQJ� UDWKHU� WKDQ
GHFODUDWLYH� VWDWHPHQWV�� $W� WKLV� SRLQW�� WKH� MXGJH
EHFDPH� QRWLFHDEO\� LPSDWLHQW� ZLWK� SHWLWLRQHU�
3HWLWLRQHU� WKHQ� �� � WRRN� WKH� VWDQG�� DQG� WHVWLILHG
WKDW� VKH� ZDQWHG� :LOOLDP� WR� OLYH� ZLWK� KLV
JUDQGPRWKHU� DQG� KLV� VLEOLQJV�� 7KH� MXGJH

��

��
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TXHVWLRQHG� KHU� IRU� D� EULHI� SHULRG�� DQG� H[SUHVVHG
RSHQ� GLVEHOLHI� DW� RQH� RI� KHU� DQVZHUV� � 7KH� ILQDO
ZLWQHVV�ZDV� WKH�JUDQGPRWKHU��%RWK� WKH� MXGJH�DQG
WKH� &RXQW\� $WWRUQH\� TXHVWLRQHG� KHU�� 6KH� GHQLHG
KDYLQJ� H[SUHVVHG� XQZLOOLQJQHVV� WR� WDNH� :LOOLDP
LQWR� KHU� KRPH�� DQG� YHKHPHQWO\� FRQWUDGLFWHG� WKH
VRFLDO�ZRUNHU
V�VWDWHPHQW�WKDW�VKH�KDG�FRPSODLQHG
WR�WKH�'HSDUWPHQW�DERXW�KHU�GDXJKWHU
V�QHJOHFW�RI
WKH�FKLOG� �3HWLWLRQHU�ZDV�QRW� WROG� WKDW� VKH�FRXOG
TXHVWLRQ� KHU� PRWKHU�� DQG� GLG� QRW� GR� VR� � 7KH
&RXQW\�$WWRUQH\�PDGH�D�FORVLQJ�DUJXPHQW�� LG���DW
��������� � DQG� WKH� MXGJH� WKHQ� DVNHG� SHWLWLRQHU� LI
VKH�KDG�DQ\�ILQDO�UHPDUNV��6KH�UHVSRQGHG���<HV��,
GRQ
W�WKLQN�LWV�ULJKW���,G���DW����

��

��

��

��

�� +HDULQJ�7U����������

�7+(�&2857��$OO� ULJKW��'R� \RX�ZDQW� WR

DVN�KHU�DQ\�TXHVWLRQV"��

�>3(7,7,21(5@��$ERXW�ZKDW"�$ERXW�ZKDW

VKH�²��

�7+(�&2857��$ERXW�WKLV�FKLOG���

�>3(7,7,21(5@��2K��\HV���

�7+(�&2857��$OO�ULJKW��*R�DKHDG���

�>3(7,7,21(5@��7KH�RQO\�WKLQJ�,�NQRZ�LV

WKDW�ZKHQ�\RX�VD\�²��

�7+(�&2857��,�GRQ
W�ZDQW�\RX�WR�WHVWLI\���

�>3(7,7,21(5@��2ND\���

�7+(� &2857�� ,� ZDQW� WR� NQRZ� ZKHWKHU

\RX�ZDQW� WR� FURVV�H[DPLQH�KHU�RU� DVN�DQ\

TXHVWLRQV���

�>3(7,7,21(5@��<HV��,�ZDQW�WR��:HOO��\RX

NQRZ�� WKH� RQO\� WKLQJ� ,� NQRZ� DERXW� LV� P\

SDUW�WKDW�,�NQRZ�DERXW�LW��,�NQRZ�²��

�7+(�&2857��,�DP�QRW�WDONLQJ�DERXW�ZKDW

\RX� NQRZ�� ,�ZDQW� WR� NQRZ� LI� \RX�ZDQW� WR

DVN�KHU�DQ\�TXHVWLRQV�RU�QRW���

�>3(7,7,21(5@��$ERXW�WKDW"��

�7+(�&2857��<HV��'R�\RX�XQGHUVWDQG�WKH

QDWXUH�RI�WKLV�SURFHHGLQJ"��

�>3(7,7,21(5@��<HV���

�7+(� &2857�� $QG� WKDW� LV� WR� WHUPLQDWH

DQ\�ULJKWV�\RX�KDYH�WR�WKH�FKLOG�DQG�SODFH�LW

IRU�DGRSWLRQ��LI�QHFHVVDU\���

�>3(7,7,21(5@��<HV��,�NQRZ���

�7+(� &2857�� $UH� WKHUH� DQ\� TXHVWLRQV

\RX� ZDQW� WR� DVN� KHU� DERXW� ZKDW� VKH� KDV

WHVWLILHG�WR"��

�>3(7,7,21(5@��<HV���

�7+(�&2857��$OO�ULJKW��*R�DKHDG���

�>3(7,7,21(5@��,�ZDQW�WR�NQRZ�ZK\�\RX

WKLQN�\RX�DUH�JRLQJ� WR� WXUQ�P\�FKLOG�RYHU

WR� D� IRVWHU� KRPH"� +H� NQRZV� P\� PRWKHU

DQG�KH�NQRZV�DOO�RI�XV��+H�NQRZV�KHU�DQG

KH�NQRZV�DOO�RI�XV���

�7+(�&2857��:KR�LV�KH"��

�>3(7,7,21(5@��0\�VRQ��:LOOLDP���

�>62&,$/�:25.(5@��0V��/DVVLWHU��\RXU

VRQ� KDV� EHHQ� LQ� IRVWHU� FDUH� VLQFH�0D\� RI

�����DQG�VLQFH�WKDW�WLPH�²��

�>3(7,7,21(5@�� <HDK�� \HDK� DQG� ,� GLGQ
W

NQRZ�DQ\WKLQJ�DERXW�LW�HLWKHU��

�� 3DJH����,G���DW������

�>7+(�&2857@��'LG� \RX�NQRZ� WKDW� \RXU

PRWKHU�ILOHG�D�FRPSODLQW�RQ�WKH��WK�GD\�RI

0D\���������������"�

�$�� 1R�� 
FDXVH� VKH� VDLG� VKH� GLGQ
W� ILOH� QR

FRPSODLQW���

�>7+(� &2857@�� 7KDW� ZDV� VRPH� JKRVW

ZKR�FDPH�XS�KHUH�DQG�ILOHG�LW�,�VXSSRVH����

7KH� MXGJH� FRQFOXGHG� KLV� TXHVWLRQLQJ� E\

VD\LQJ�WR�WKH�&RXQW\�$WWRUQH\���

�$OO� ULJKW�� 0U�� 2GRP�� VHH� ZKDW� \RX� FDQ

GR���,G���DW����

�� 7KLV� ODWWHU� GHQLDO� SURGXFHG� WKH� IROORZLQJ

UHDFWLRQ�IURP�WKH�FRXUW��LG���DW������

�4� >IURP� UHVSRQGHQW@�� 'LG� \RX� WHOO� 0V�

0DQJXP�RQ�WKH��WK�GD\�RI�0D\��������WKDW

ZKHQ� \RXU� GDXJKWHU� ZDV� LQ� WKH� KRVSLWDO

KDYLQJ�:LOOLDP�WKDW�VKH�OHIW�WKH�FKLOGUHQ�LQ

WKH�FROG�KRXVH�ZLWK�QR�KHDW"��

�$��1R��VLU��QR��VLU��XQK�XQK��QR��VLU���

�>3(7,7,21(5@��7KDW
V�D�OLH���

�$�� 1R�� VLU�� QR�� VLU�� *RG� NQRZV�� ,
OO� UDLVH

P\�ULJKW�KDQG� WR�*RG�DQG�GLH�VD\LQJ� WKDW�

6RPHERG\�HOVH�WROG�WKDW���

�7+(� &2857�� ,� ZLVK� \RX� ZRXOGQ
W� WDON

OLNH� WKDW� LW� VFDUHV� PH� WR� EH� LQ� WKH� VDPH

URRP�ZLWK�\RX��

21

Lassiter v. Department of Social Services     452 U.S. 18 (1981)

46



�� 7KH�MXGJH�KDG�LQLWLDWHG�WKH�H[DPLQDWLRQ�RI

0UV�� /DVVLWHU�� VXEVHTXHQWO\� KH� H[SUHVVHG

H[DVSHUDWLRQ� ZLWK� WKH� UDPEOLQJ� TXDOLW\� RI

KHU�DQVZHUV��LG���DW������

�7+(� &2857�� ,� WHOO� \RX� ZKDW�� OHW
V� MXVW

VWRS�DOO�WKLV��<RX�TXHVWLRQ�KHU��SOHDVH��-XVW

DQVZHU�KLV�TXHVWLRQV��:H
OO�EH�KHUH�DOO�GD\

DW� WKLV� UDWH�� ,� PHDQ�� ZH� DUH� MXVW� ZDVWLQJ

WLPH�� ZH
UH� VNLSSLQJ� IURP� RQH� VXEMHFW� WR

DQRWKHU�²��

�&5266� (;$0,1$7,21� %<

>5(6321'(17@����������

,W�LV�SHUKDSV�XQGHUVWDQGDEOH�WKDW�WKH�'LVWULFW�&RXUW
-XGJH� H[SHULHQFHG� GLIILFXOW\� DQG� H[DVSHUDWLRQ� LQ
FRQGXFWLQJ� WKLV� KHDULQJ�� %XW� ERWK� WKH� GLIILFXOW\
DQG� WKH� H[DVSHUDWLRQ� DUH� DWWULEXWDEOH� LQ� ODUJH
PHDVXUH��LI�QRW�HQWLUHO\��WR�WKH�ODFN�RI�FRXQVHO��$Q
H[SHULHQFHG� DWWRUQH\� PLJKW� KDYH� WUDQVODWHG
SHWLWLRQHU
V� UHDFWLRQ� DQG� HPRWLRQ� LQWR� VHYHUDO
VXEVWDQWLYH� OHJDO� DUJXPHQWV�� 7KH� 6WDWH� FKDUJHG
SHWLWLRQHU� ZLWK� IDLOLQJ� WR� DUUDQJH� D� �FRQVWUXFWLYH
SODQ�� IRU� KHU� FKLOG
V� IXWXUH� RU� WR� GHPRQVWUDWH� D
�SRVLWLYH� UHVSRQVH�� WR� WKH� 'HSDUWPHQW
V
LQWHUYHQWLRQ�� $� GHIHQVH� ZRXOG� KDYH� EHHQ� WKDW
SHWLWLRQHU� KDG� DUUDQJHG� IRU� WKH� FKLOG� WR� EH� FDUHG
IRU� SURSHUO\� E\� KLV� JUDQGPRWKHU�� DQG� HYLGHQFH
PLJKW� KDYH� EHHQ� DGGXFHG� WR� GHPRQVWUDWH� WKH
DGHTXDF\� RI� WKH� JUDQGPRWKHU
V� FDUH� RI� WKH� RWKHU
FKLOGUHQ�� 6HH�� H�J��� ,Q� UH� 9DOGH]�� ��� 8WDK� �G� ���
���� 3��G� ����� ��������:HOIDUH� &RPPLVVLRQHU� Y�
$QRQ\PRXV�� ��� &RQQ�� 6XS�� ����� ���� $��G� ���
��������'LHUQIHOG� Y��3HRSOH�� ���� &ROR�� ����� ���
3��G� ���� �������� 6HH� JHQHUDOO\� 0RRUH� Y�� (DVW
&OHYHODQG�� ���� 8�6��� DW� ���� �SOXUDOLW\� RSLQLRQ��
LG��� DW� �������� �RSLQLRQ� RI� %5(11$1�� -���� 7KH
'HSDUWPHQW
V� RZQ� �GLOLJHQFH�� LQ� SURPRWLQJ� WKH
IDPLO\
V�LQWHJULW\�ZDV�QHYHU�SXW�LQ�LVVXH�GXULQJ�WKH
KHDULQJ�� \HW� LW� LV� VXUHO\� VLJQLILFDQW� LQ� OLJKW� RI
SHWLWLRQHU
V�LQFDUFHUDWLRQ�DQG�ODFN�RI�DFFHVV�WR�KHU
FKLOG�� 6HH�� H�J��� :HDYHU� Y�� 5RDQRNH� 'HSW�� RI
+XPDQ�5HVRXUFHV������9D�� ����� ����� ���� 6�(��G
����� ���� �������� ,Q� UH� &KULVWRSKHU�+��� ���� 3��G
������ ����� �2NOD�� ������� ,Q� UH� .LPEHUO\� ,��� ��
$�'��G������ ����� ����1�<�6��G������ ���� �������
)LQDOO\��WKH�DVVHUWHG�ZLOOIXOQHVV�RI�SHWLWLRQHU
V�ODFN

RI� FRQFHUQ� FRXOG� REYLRXVO\� KDYH� EHHQ� DWWDFNHG
VLQFH�VKH�ZDV�SK\VLFDOO\�XQDEOH�WR�UHJDLQ�FXVWRG\
RU� SHUKDSV� HYHQ� WR� UHFHLYH� PHDQLQJIXO� YLVLWV
GXULQJ����RI� WKH����PRQWKV�SUHFHGLQJ� WKH�DFWLRQ�
&I��,Q�UH�'LQVPRUH�����1�&��$SS�����������6�(��G
����������������

,,,
3HWLWLRQHU� SODLQO\� KDV� QRW� OHG� WKH� OLIH� RI� WKH
H[HPSODU\�FLWL]HQ�RU�PRGHO�SDUHQW��,W�PD\�ZHOO�EH
WKDW� LI� VKH� ZHUH� DFFRUGHG� FRPSHWHQW� OHJDO
UHSUHVHQWDWLRQ��WKH�XOWLPDWH�UHVXOW�LQ�WKLV�SDUWLFXODU
FDVH�ZRXOG�EH� WKH� VDPH��%XW� WKH� LVVXH�EHIRUH� WKH
&RXUW�LV�QRW�SHWLWLRQHU
V�FKDUDFWHU��LW�LV�ZKHWKHU�VKH
ZDV� JLYHQ� D� PHDQLQJIXO� RSSRUWXQLW\� WR� EH� KHDUG
ZKHQ�WKH�6WDWH�PRYHG�WR�WHUPLQDWH�DEVROXWHO\�KHU
SDUHQWDO�ULJKWV� �,Q�OLJKW�RI�WKH�XQSXUVXHG�DYHQXHV
RI� GHIHQVH�� DQG� RI� WKH� H[SHULHQFH� SHWLWLRQHU
XQGHUZHQW� DW� WKH� KHDULQJ�� ,� ILQG� YLUWXDOO\
LQFUHGLEOH� WKH� &RXUW
V� FRQFOXVLRQ� WRGD\� WKDW� KHU
WHUPLQDWLRQ�SURFHHGLQJ�ZDV�IXQGDPHQWDOO\�IDLU��7R
UHDFK� WKDW� FRQFOXVLRQ�� WKH� &RXUW� VLPSO\� LJQRUHV
WKH� GHIHQGDQW
V� REYLRXV� LQDELOLW\� WR� VSHDN
HIIHFWLYHO\�IRU�KHUVHOI��D�IDFWRU�WKH�&RXUW�KDV�IRXQG
WR�EH�KLJKO\�VLJQLILFDQW�LQ�SDVW�FDVHV��6HH�*DJQRQ
Y�� 6FDUSHOOL�� ���� 8�6��� DW� ����� 8YHJHV� Y�
3HQQV\OYDQLD�� ���� 8�6��� DW� ��������� %XWH� Y�
,OOLQRLV������8�6����������� ��������6HH�DOVR�9LWHN
Y��-RQHV������8�6���DW����������SOXUDOLW\�RSLQLRQ��
LG���DW������RSLQLRQ�RI�32:(//��-����,�DP�XQDEOH
WR� LJQRUH� WKDW� IDFWRU�� LQVWHDG�� ,� EHOLHYH� WKDW� WKH
UHFRUG�� DQG� WKH� QRUPV� RI� �� � IDLUQHVV
DFNQRZOHGJHG� E\� WKH�PDMRULW\�� FRPSHO� D� KROGLQJ
DFFRUGLQJ� FRXQVHO� WR� SHWLWLRQHU� DQG� SHUVRQV
VLPLODUO\�VLWXDWHG�

��

��

�� 8QIRUWXQDWHO\�� WKH� &RXUW� GRHV� QRW� FRQILQH

LWVHOI�WR�WKH�LVVXH�DW�KDQG��%\�JRLQJ�RXWVLGH

WKH�RIILFLDO�UHFRUG�RI�WKLV�FDVH��DQWH��DW����
���� Q�� ��� WR� XQHDUWK� DQG� UHFLWH� GHWDLOV� RI

SHWLWLRQHU
V� VHFRQG�GHJUHH� PXUGHU

FRQYLFWLRQ�VHW�IRUWK�LQ�DQ�XQSXEOLVKHG�VWDWH

DSSHOODWH�RSLQLRQ��VHH�6WDWH�Y��/DVVLWHU�� ��
1�&�� $SS�� ����� ���� 6�(��G� ���� �������

5XOH� ���H������ 1�&�� 5XOHV� RI� $SSHOODWH

3URFHGXUH��1�&��*HQ��6WDW�� �6XSS������� WR
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-867,&(�67(9(16��GLVVHQWLQJ�

YRO�� �$��� WKH� &RXUW� DSSDUHQWO\� EHOLHYHV� LW

KDV� FRQWULEXWHG� HYLGHQFH� UHOHYDQW� WR

SHWLWLRQHU
V�ILWQHVV�DV�D�SDUHQW��DQG�SHUKDSV

WR�WKH�ILWQHVV�RI�SHWLWLRQHU
V�PRWKHU�DV�ZHOO�

%XW� ZKLOH� VRPH� 6WDWHV� UHWDLQ� VWDWXWHV

SHUPLWWLQJ�SDUHQWDO� ULJKWV� WR�EH� WHUPLQDWHG

XSRQ�D�SDUHQW
V�FULPLQDO�FRQYLFWLRQ��1RUWK

&DUROLQD�LV�QRW�DPRQJ�WKHP��6HH�1�&��*HQ�

6WDW�����$���������6XSS���������6HH�1RWH�

2Q�3ULVRQHUV�DQG�3DUHQWLQJ��3UHVHUYLQJ�WKH

7LH� WKDW� %LQGV�� ���<DOH� /�� -�� ������ �����

�������������5HOLDQFH�RQ�VXFK�HYLGHQFH�LV

OLNHO\� WR� HQFRXUDJH� WKH� NLQG� RI� VXEMHFWLYH

YDOXH�MXGJPHQWV�WKDW�DQ�DGYHUVDULDO�MXGLFLDO

SURFHHGLQJ�LV�PHDQW�WR�DYRLG�

)LQDOO\��,�GHHP�LW�QRW�D� OLWWOH� LURQLF�WKDW� WKH�&RXUW
RQ� WKLV�YHU\�GD\�JUDQWV�� RQ� GXH� SURFHVV� JURXQGV�
DQ� LQGLJHQW� SXWDWLYH� IDWKHU
V� FODLP� IRU� VWDWH�SDLG
EORRG� JURXSLQJ� WHVWV� LQ� WKH� LQWHUHVW� RI� DFFRUGLQJ
KLP� D� PHDQLQJIXO� RSSRUWXQLW\� WR� GLVSURYH� KLV
SDWHUQLW\��/LWWOH� Y�� 6WUHDWHU�� DQWH�� S�� ��� EXW� LQ� WKH
SUHVHQW� FDVH� UHMHFWV�� RQ� GXH� SURFHVV� JURXQGV�� DQ
LQGLJHQW� PRWKHU
V� FODLP� IRU� VWDWH�SDLG� OHJDO
DVVLVWDQFH� ZKHQ� WKH� 6WDWH� VHHNV� WR� WDNH� KHU� RZQ
FKLOG�DZD\� IURP�KHU� LQ�D� WHUPLQDWLRQ�SURFHHGLQJ�
,Q�/LWWOH� Y��6WUHDWHU�� WKH�&RXUW� VWUHVVHV� DQG� UHOLHV
XSRQ� WKH� QHHG� IRU� �SURFHGXUDO� IDLUQHVV��� WKH
�FRPSHOOLQJ� LQWHUHVW� LQ� WKH� DFFXUDF\� RI� >WKH@
GHWHUPLQDWLRQ��� WKH� �QRW� LQFRQVLGHUDEOH�� ULVN� RI
HUURU�� WKH� LQGLJHQW
V� �IDF>LQJ@� WKH� 6WDWH� DV� DQ
DGYHUVDU\��� DQG� �IXQGDPHQWDO� IDLUQHVV��� DQWH�� DW
��������DQG����

7KHUH� LV� VRPH� PHDVXUH� RI� LQFRQVLVWHQF\� DQG
WHQVLRQ� KHUH�� LW� VHHPV� WR� PH�� ,� FDQ� DWWULEXWH� WKH
GLVWLQFWLRQ� WKH� &RXUW� GUDZV� RQO\� WR� D� SUHVXPHG
GLIIHUHQFH�EHWZHHQ�ZKDW�LW�YLHZV�DV�WKH��FLYLO��DQG
WKH��TXDVL�FULPLQDO���/LWWOH�Y��6WUHDWHU��DQWH��DW����
*LYHQ�WKH�IDFWXDO�FRQWH[W�RI�WKH�WZR�FDVHV�GHFLGHG
WRGD\��WKH�VLJQLILFDQFH�RI�WKDW�SUHVXPHG�GLIIHUHQFH
HOXGHV�PH�

2XUV��VXSSRVHGO\�� LV��D�PDWXULQJ�VRFLHW\���7URS�Y�
'XOOHV�� ���� 8�6�� ���� ���� ������� �SOXUDOLW\
RSLQLRQ��� DQG� RXU� QRWLRQ� RI� GXH� SURFHVV� LV�
�SHUKDSV�� WKH� OHDVW� IUR]HQ� FRQFHSW� RI� RXU� ODZ��

*ULIILQ�Y��,OOLQRLV������8�6�����������������RSLQLRQ
FRQFXUULQJ�LQ�MXGJPHQW���,I�WKH�&RXUW�LQ�%RGGLH�Y�
&RQQHFWLFXW�� ���� 8�6�� ���� �������� ZDV� DEOH� WR
SHUFHLYH�DV�FRQVWLWXWLRQDOO\�QHFHVVDU\�WKH�DFFHVV�WR
MXGLFLDO� UHVRXUFHV� UHTXLUHG� WR�GLVVROYH� D�PDUULDJH
DW� WKH� EHKHVW� RI� SULYDWH� SDUWLHV�� VXUHO\� LW� VKRXOG
SHUFHLYH� DV� VLPLODUO\� QHFHVVDU\� WKH� UHTXHVWHG
DFFHVV� WR� OHJDO� UHVRXUFHV� ZKHQ� WKH� 6WDWH� LWVHOI
VHHNV�WR�GLVVROYH�WKH�LQWLPDWH�DQG�SHUVRQDO�IDPLO\
ERQGV� EHWZHHQ� SDUHQW� DQG� FKLOG�� ,W�ZLOO� QRW� RSHQ
WKH� �IORRGJDWHV�� WKDW�� ,� VXVSHFW�� WKH� &RXUW� ��
IHDUV��2Q� WKH�FRQWUDU\��ZH�FDQQRW�FRQVWLWXWLRQDOO\
DIIRUG� WKH� FORVXUH� WKDW� WKH� UHVXOW� LQ� WKLV� VDG� FDVH
LPSRVHV�XSRQ�XV�DOO�

��

,�UHVSHFWIXOO\�GLVVHQW�

$� ZRPDQ
V� PLVFRQGXFW� PD\� FDXVH� WKH� 6WDWH� WR
WDNH�IRUPDO�VWHSV�WR�GHSULYH�KHU�RI�KHU�OLEHUW\��7KH
6WDWH�PD\�LQFDUFHUDWH�KHU�IRU�D�IL[HG�WHUP�DQG�DOVR
PD\� SHUPDQHQWO\� GHSULYH� KHU� RI� KHU� IUHHGRP� WR
DVVRFLDWH� ZLWK� KHU� FKLOG�� 7KH� IRUPHU� LV� D� SXUH
GHSULYDWLRQ�RI�OLEHUW\��WKH�ODWWHU�LV�D�GHSULYDWLRQ�RI
ERWK�OLEHUW\�DQG�SURSHUW\��EHFDXVH�VWDWXWRU\�ULJKWV
RI� LQKHULWDQFH� DV� ZHOO� DV� WKH� QDWXUDO� UHODWLRQVKLS
PD\�EH�GHVWUR\HG��$OWKRXJK�ERWK�GHSULYDWLRQV�DUH
VHULRXV�� RIWHQ� WKH� GHSULYDWLRQ� RI� SDUHQWDO� ULJKWV
ZLOO� EH� WKH� PRUH� JULHYRXV� RI� WKH� WZR�� 7KH� SODLQ
ODQJXDJH� RI� WKH� )RXUWHHQWK� $PHQGPHQW
FRPPDQGV� WKDW� ERWK� GHSULYDWLRQV� PXVW� EH
DFFRPSDQLHG�E\�GXH�SURFHVV�RI�ODZ�B

B 7KH� )RXUWHHQWK� $PHQGPHQW� SURYLGHV� LQ

SDUW���

�1R�6WDWH� VKDOO� �� �� ��GHSULYH�DQ\�SHUVRQ�RI

OLIH�� OLEHUW\�� RU� SURSHUW\�� ZLWKRXW� GXH

SURFHVV�RI�ODZ���������

:LWKRXW�VR�VWDWLQJ�H[SOLFLWO\��WKH�&RXUW�DSSHDUV�WR
WUHDW� WKLV� FDVH� DV� WKRXJK� LW� PHUHO\� LQYROYHG� WKH
GHSULYDWLRQ� RI� DQ� LQWHUHVW� LQ� SURSHUW\� WKDW� LV� OHVV
ZRUWK\� RI� SURWHFWLRQ� WKDQ� D� SHUVRQ
V� OLEHUW\�� 7KH
DQDO\VLV� HPSOR\HG� LQ�0DWKHZV� Y�� (OGULGJH�� ���
8�6�� ����� LQ� ZKLFK� WKH� &RXUW� EDODQFHG� WKH� FRVWV
DQG� EHQHILWV� RI� GLIIHUHQW� SURFHGXUDO� PHFKDQLVPV
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IRU� DOORFDWLQJ� D� ILQLWH� TXDQWLW\� RI� PDWHULDO
UHVRXUFHV� DPRQJ� FRPSHWLQJ� FODLPDQWV�� LV� DQ
DSSURSULDWH�PHWKRG�RI�GHWHUPLQLQJ�ZKDW�SURFHVV�LV
GXH� LQ� SURSHUW\� FDVHV�� 0HHWLQJ� WKH� &RXUW� RQ� LWV
RZQ�WHUPV��-867,&(�%/$&.081�GHPRQVWUDWHV
WKDW�WKH�0DWKHZV�Y��(OGULGJH�DQDO\VLV�UHTXLUHV�WKH
DSSRLQWPHQW�RI�FRXQVHO�LQ�WKLV�W\SH�RI�FDVH��,�DJUHH
ZLWK�KLV�FRQFOXVLRQ��EXW� ,�ZRXOG� WDNH�RQH� IXUWKHU
VWHS�

,Q� P\� RSLQLRQ� WKH� UHDVRQV� VXSSRUWLQJ� WKH
FRQFOXVLRQ� WKDW� WKH� 'XH� 3URFHVV� &ODXVH� RI� WKH
)RXUWHHQWK�$PHQGPHQW�HQWLWOHV��� � WKH�GHIHQGDQW
LQ� D� FULPLQDO� FDVH� WR� UHSUHVHQWDWLRQ� E\� FRXQVHO
DSSO\�ZLWK�HTXDO�IRUFH�WR�D�FDVH�RI�WKLV�NLQG��7KH
LVVXH� LV� RQH� RI� IXQGDPHQWDO� IDLUQHVV�� QRW� RI

ZHLJKLQJ� WKH� SHFXQLDU\� FRVWV� DJDLQVW� WKH� VRFLHWDO
EHQHILWV��$FFRUGLQJO\��HYHQ�LI�WKH�FRVWV�WR�WKH�6WDWH
ZHUH� QRW� UHODWLYHO\� LQVLJQLILFDQW� EXW� UDWKHU� ZHUH
MXVW�DV�JUHDW�DV�WKH�FRVWV�RI�SURYLGLQJ�SURVHFXWRUV�
MXGJHV��DQG�GHIHQVH�FRXQVHO�WR�HQVXUH�WKH�IDLUQHVV
RI� FULPLQDO� SURFHHGLQJV�� ,� ZRXOG� UHDFK� WKH� VDPH
UHVXOW� LQ� WKLV� FDWHJRU\� RI� FDVHV�� )RU� WKH� YDOXH� RI
SURWHFWLQJ� RXU� OLEHUW\� IURP� GHSULYDWLRQ� E\� WKH
6WDWH�ZLWKRXW�GXH�SURFHVV�RI�ODZ�LV�SULFHOHVV�

��

����
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1R���������
6XSUHPH�&RXUW�RI�WKH�8QLWHG�6WDWHV

6KLQQ Y� 5DPLUH]
'HFLGHG�0D\���������

�������

����������

'$9,'� 6+,11�� ',5(&725�� $5,=21$
'(3$570(17� 2)� &255(&7,216�
5(+$%,/,7$7,21� $1'� 5((175<�
3(7,7,21(5� Y�� '$9,'� 6+,11�� ',5(&725�
$5,=21$�'(3$570(17�2)�&255(&7,216�
5(+$%,/,7$7,21� $1'� 5((175<�� (7� $/��
3(7,7,21(56� '$9,'�0$57,1(=� 5$0,5(=
Y��%$55<�/((�-21(6

7+20$6��-867,&(

21�:5,7�2)�&(57,25$5,�72�7+(�81,7('
67$7(6� &2857� 2)� $33($/6� )25� 7+(
1,17+�&,5&8,7

$UJXHG�'HFHPEHU��������

5HVSRQGHQWV� 'DYLG�0DUWLQH]� 5DPLUH]� DQG� %DUU\
/HH�-RQHV�ZHUH�HDFK�FRQYLFWHG�RI�FDSLWDO�FULPHV�LQ
$UL]RQD� VWDWH� FRXUW� DQG� VHQWHQFHG� WR� GHDWK�� 7KH
$UL]RQD� 6XSUHPH� &RXUW� DIILUPHG� HDFK� FDVH� RQ
GLUHFW� UHYLHZ��DQG�HDFK�SULVRQHU�ZDV�GHQLHG� VWDWH
SRVWFRQYLFWLRQ� UHOLHI�� (DFK� DOVR� ILOHG� IRU� IHGHUDO
KDEHDV�UHOLHI�XQGHU����8�6�&���������DUJXLQJ�WKDW
WULDO� FRXQVHO� KDG� EHHQ� LQHIIHFWLYH� IRU� IDLOLQJ� WR
FRQGXFW� DGHTXDWH� LQYHVWLJDWLRQV�� 7KH� )HGHUDO
'LVWULFW�&RXUW�KHOG�LQ�HDFK�FDVH�WKDW�WKH�SULVRQHU
V
LQHIIHFWLYH�DVVLVWDQFH� FODLP� ZDV� SURFHGXUDOO\
GHIDXOWHG�EHFDXVH�LW�ZDV�QRW�SURSHUO\�SUHVHQWHG�LQ
VWDWH� FRXUW�� 7R� RYHUFRPH� SURFHGXUDO� GHIDXOW� LQ
VXFK�FDVHV��D�SULVRQHU�PXVW�GHPRQVWUDWH��FDXVH��WR
H[FXVH� WKH� SURFHGXUDO� GHIHFW� DQG� �DFWXDO
SUHMXGLFH���&ROHPDQ� Y�� 7KRPSVRQ�� ����8�6�� ����
����� 7R� GHPRQVWUDWH� FDXVH�� 5DPLUH]� DQG� -RQHV
UHOLHG�RQ�0DUWLQH]�Y��5\DQ������8�6�����ZKLFK�KHOG

WKDW� LQHIIHFWLYH� DVVLVWDQFH� RI� SRVWFRQYLFWLRQ
FRXQVHO�PD\�EH� FLWHG� DV� FDXVH� IRU� WKH�SURFHGXUDO
GHIDXOW� RI� DQ� LQHIIHFWLYH�DVVLVWDQFH�RI�WULDO�
FRXQVHO� FODLP�� ,Q� 5DPLUH]
V� FDVH�� WKH� 'LVWULFW
&RXUW�SHUPLWWHG�KLP�WR�VXSSOHPHQW�WKH�UHFRUG�ZLWK
HYLGHQFH�QRW�SUHVHQWHG�LQ�VWDWH�FRXUW�WR�VXSSRUW�KLV
FDVH� WR� H[FXVH� WKH� SURFHGXUDO� GHIDXOW�� $VVHVVLQJ
WKH� QHZ� HYLGHQFH�� WKH� FRXUW� H[FXVHG� WKH
SURFHGXUDO� GHIDXOW� EXW� UHMHFWHG� 5DPLUH]
V
LQHIIHFWLYH�DVVLVWDQFH� FODLP� RQ� WKH� PHULWV�� 7KH
1LQWK� &LUFXLW� UHYHUVHG� DQG� UHPDQGHG� IRU� PRUH
HYLGHQWLDU\� GHYHORSPHQW� WR� OLWLJDWH� WKH� PHULWV� RI�
� � 5DPLUH]
V� LQHIIHFWLYH�DVVLVWDQFH�RI�WULDO�
FRXQVHO� FODLP�� ,Q� -RQHV
� FDVH�� WKH� 'LVWULFW� &RXUW
KHOG�D�OHQJWK\�HYLGHQWLDU\�KHDULQJ�RQ��FDXVH��DQG
�SUHMXGLFH��� IRUJDYH� KLV� SURFHGXUDO� GHIDXOW�� DQG
KHOG� WKDW� KLV� VWDWH� WULDO� FRXQVHO� KDG� SURYLGHG
LQHIIHFWLYH� DVVLVWDQFH�� 7KH� 6WDWH� RI� $UL]RQD
SHWLWLRQHG� WKLV� &RXUW� LQ� ERWK� FDVHV�� DUJXLQJ� WKDW
������H����� GRHV� QRW� SHUPLW� D� IHGHUDO� FRXUW� WR
RUGHU� HYLGHQWLDU\� GHYHORSPHQW� VLPSO\� EHFDXVH
SRVWFRQYLFWLRQ� FRXQVHO� LV� DOOHJHG� WR� KDYH
QHJOLJHQWO\� IDLOHG� WR� GHYHORS� WKH� VWDWH�FRXUW
UHFRUG�

�

+HOG�

8QGHU�������H������ D� IHGHUDO�KDEHDV� FRXUW
PD\�QRW�FRQGXFW�DQ�HYLGHQWLDU\�KHDULQJ�RU
RWKHUZLVH� FRQVLGHU� HYLGHQFH� EH\RQG� WKH
VWDWH�FRXUW� UHFRUG�EDVHG�RQ� WKH� LQHIIHFWLYH
DVVLVWDQFH�RI� VWDWH�SRVWFRQYLFWLRQ�FRXQVHO�
3S�������
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�

�D�� 7R� UHVSHFW� IHGHUDO�VWDWH� GXDO
VRYHUHLJQW\�� VHH� 3ULQW]� Y�� 8QLWHG� 6WDWHV�
���� 8�6�� ����� ����� WKH� DYDLODELOLW\� RI
IHGHUDO� KDEHDV� UHOLHI� LV� QDUURZO\
FLUFXPVFULEHG�� VHH� %URZQ� Y�� 'DYHQSRUW�
����8�6��BBB��BBB��BBB��)RU�H[DPSOH��RQO\
UDUHO\� PD\� D� IHGHUDO� KDEHDV� FRXUW� KHDU� D
FODLP�RU�FRQVLGHU�HYLGHQFH� WKDW�D�SULVRQHU
GLG� QRW� SUHYLRXVO\� SUHVHQW� WR� WKH� VWDWH
FRXUWV�LQ�FRPSOLDQFH�ZLWK�VWDWH�SURFHGXUDO
UXOHV��3S�������

���� )HGHUDO� KDEHDV� UHYLHZ� RYHUULGHV� WKH
6WDWHV
�FRUH�SRZHU�WR�HQIRUFH�FULPLQDO�ODZ�
DQ� LQWUXVLRQ� WKDW� �LPSRVHV� VSHFLDO� FRVWV�
RQ�WKH�IHGHUDO�V\VWHP��(QJOH�Y�� ,VDDF�����
8�6�� ����� ����� 7ZR� RI� WKRVH� FRVWV� DUH
SDUWLFXODUO\� UHOHYDQW� KHUH�� )LUVW�� D� IHGHUDO
RUGHU� WR� UHWU\� RU� UHOHDVH� D� VWDWH� SULVRQHU
RYHUULGHV� WKH� 6WDWH
V� VRYHUHLJQ� SRZHU� WR
HQIRUFH� �VRFLHWDO� QRUPV� WKURXJK� FULPLQDO
ODZ���&DOGHURQ�Y��7KRPSVRQ������8�6������
����� 6HFRQG�� IHGHUDO� LQWHUYHQWLRQ� LPSRVHV
VLJQLILFDQW� FRVWV� RQ� VWDWH� FULPLQDO� MXVWLFH
V\VWHPV�� 6HH�� H�J��� :DLQZULJKW� Y�� 6\NHV�
����8�6����������3S������

���� ,Q� OLJKW� RI� WKHVH� FRVWV�� WKLV� &RXUW
UHFRJQL]HV� WKDW� IHGHUDO� KDEHDV� UHYLHZ� LV
QRW� �D� VXEVWLWXWH� IRU� RUGLQDU\� HUURU
FRUUHFWLRQ� WKURXJK� DSSHDO��� EXW� LV� DQ
�H[WUDRUGLQDU\� UHPHG\�� WKDW� JXDUGV� RQO\
DJDLQVW� �H[WUHPH�PDOIXQFWLRQV� LQ� WKH� VWDWH
FULPLQDO� MXVWLFH� V\VWHPV��� +DUULQJWRQ� Y�
5LFKWHU�� ����8�6�� ���� ��������� 7R� HQVXUH
WKDW�IHGHUDO�KDEHDV�UHWDLQV� LWV�QDUURZ�UROH�
ERWK� &RQJUHVV� DQG� IHGHUDO� KDEHDV� FRXUWV
KDYH�VHW�RXW�VWULFW�UXOHV�UHTXLULQJ�SULVRQHUV
WR� UDLVH� DOO� RI� WKHLU� IHGHUDO� FODLPV� LQ� VWDWH
FRXUW� EHIRUH� VHHNLQJ� IHGHUDO� UHOLHI�� 7KH
$QWLWHUURULVP�DQG�(IIHFWLYH�'HDWK�3HQDOW\
$FW� RI� ����� �$('3$�� UHTXLUHV� VWDWH
SULVRQHUV� WR� �H[KDXV>W@� WKH� UHPHGLHV
DYDLODEOH�LQ�WKH�FRXUWV�RI�WKH�6WDWH��EHIRUH
VHHNLQJ� IHGHUDO� KDEHDV� UHOLHI�� ������E����
�$��� $QG� WKH� GRFWULQH� RI� SURFHGXUDO
GHIDXOW��DQ� LPSRUWDQW� 
FRUROODU\
� WR� WKH
H[KDXVWLRQ� UHTXLUHPHQW���'DYLOD� Y��'DYLV�
���� 8�6�BBB�� BBB� �JHQHUDOO\� SUHYHQWV
IHGHUDO� FRXUWV� IURP� KHDULQJ� DQ\� IHGHUDO
FODLP� WKDW� ZDV� QRW� SUHVHQWHG� WR� WKH� VWDWH
FRXUWV� �FRQVLVWHQW� ZLWK� >WKH� 6WDWH
V@� RZQ
SURFHGXUDO� UXOHV��� (GZDUGV� Y�� &DUSHQWHU�
���� 8�6�� ����� ����� 7RJHWKHU�� H[KDXVWLRQ
DQG� SURFHGXUDO� GHIDXOW� SURPRWH� IHGHUDO�
VWDWH�FRPLW\�E\�DIIRUGLQJ�6WDWHV

�

�DQ� LQLWLDO� RSSRUWXQLW\� WR� SDVV� XSRQ� DQG
FRUUHFW� DOOHJHG� YLRODWLRQV� RI� SULVRQHUV

IHGHUDO� ULJKWV���'XFNZRUWKV�� 6HUUDQR�� ���
8�6������� �SHU� FXULDP��� DQG� E\� SURWHFWLQJ
DJDLQVW� �WKH� VLJQLILFDQW�KDUP� WR� WKH�6WDWHV
WKDW� UHVXOWV� IURP� WKH� IDLOXUH� RI� IHGHUDO
FRXUWV� WR� UHVSHFW�� VWDWH� SURFHGXUDO� UXOHV�
&ROHPDQ������8�6���DW������3S�������
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���� 1RQHWKHOHVV�� D� IHGHUDO� FRXUW� LV� QRW
UHTXLUHG� WR� DXWRPDWLFDOO\� GHQ\
XQH[KDXVWHG� RU� SURFHGXUDOO\� GHIDXOWHG
FODLPV�� )RU� LQVWDQFH�� ZKHQ� D� FODLP� LV
SURFHGXUDOO\�GHIDXOWHG��D�IHGHUDO�FRXUW�FDQ
IRUJLYH� WKH� GHIDXOW� DQG� DGMXGLFDWH� WKH
FODLP�LI� WKH�SULVRQHU�SURYLGHV�DQ�DGHTXDWH
H[FXVH�� $QG� LI� WKH� VWDWH�FRXUW� UHFRUG� IRU
WKDW� GHIDXOWHG� FODLP� LV� XQGHYHORSHG�� WKH
SULVRQHU� PXVW� VKRZ� WKDW� IDFWXDO
GHYHORSPHQW� LQ� IHGHUDO� FRXUW� LV
DSSURSULDWH��3S��������

�L�� )HGHUDO� FRXUWV� PD\� H[FXVH� SURFHGXUDO
GHIDXOW�RQO\�LI�D�SULVRQHU��FDQ�GHPRQVWUDWH
FDXVH� IRU� WKH� GHIDXOW� DQG� DFWXDO� SUHMXGLFH
DV� D� UHVXOW� RI� WKH� DOOHJHG� YLRODWLRQ� RI
IHGHUDO� ODZ���&ROHPDQ�� ���� 8�6��� DW� ����
:LWK� UHVSHFW� WR� FDXVH�� �DWWRUQH\� HUURU
FDQQRW� SURYLGH� FDXVH� WR� H[FXVH� D� GHIDXOW�
�LQ�SURFHHGLQJV�IRU�ZKLFK�WKH�&RQVWLWXWLRQ
GRHV� QRW� JXDUDQWHH� WKH� DVVLVWDQFH� RI
FRXQVHO� DW� DOO���'DYLOD�� ���� 8�6��� DW� BBB�
%XW� LQ�0DUWLQH]�� WKLV� &RXUW� UHFRJQL]HG� D
�QDUURZ� H[FHSWLRQ�� WR� WKDW� UXOH�� KROGLQJ
WKDW� LQHIIHFWLYH� DVVLVWDQFH� RI� VWDWH
SRVWFRQYLFWLRQ� FRXQVHO� PD\� FRQVWLWXWH
�FDXVH�� WR� IRUJLYH� SURFHGXUDO� GHIDXOW� RI� D
WULDO�LQHIIHFWLYH�DVVLVWDQFH� FODLP�� EXW� RQO\
LI�WKH�6WDWH�UHTXLUHV�SULVRQHUV�WR�UDLVH�VXFK
FODLPV� IRU� WKH� ILUVW� WLPH� GXULQJ� VWDWH
FROODWHUDO�SURFHHGLQJV������8�6��� DW� ���3S�
������

�LL��([FXVLQJ�D�SULVRQHU
V�IDLOXUH�WR�GHYHORS
WKH�VWDWH�FRXUW�UHFRUG�IDFHV�DQ�HYHQ�KLJKHU
EDU�� 6HFWLRQ� �����H����� DSSOLHV� ZKHQ� D
SULVRQHU� �KDV� IDLOHG� WR�GHYHORS� WKH� IDFWXDO
EDVLV�RI�D�FODLP��� L�H��� LV� �DW� IDXOW�� IRU� WKH
XQGHYHORSHG�UHFRUG�LQ�VWDWH�FRXUW��:LOOLDPV
Y��7D\ORU������8�6������������ ,I� D�SULVRQHU
LV� �DW� IDXOW��� D� IHGHUDO� FRXUW�PD\�KROG��DQ
HYLGHQWLDU\� KHDULQJ� RQ� WKH� FODLP�� LQ� RQO\
WZR� OLPLWHG� VFHQDULRV� QRW� UHOHYDQW� KHUH�
6HH� �������H�����$��L��� �LL��� 7KH� SULVRQHU
DOVR� PXVW� VKRZ� WKDW� IXUWKHU� IDFWILQGLQJ
ZRXOG� GHPRQVWUDWH�� E\� FOHDU� DQG
FRQYLQFLQJ�HYLGHQFH��WKDW�KH�LV�LQQRFHQW�RI
WKH�FULPH�FKDUJHG��3S��������

�E�� $OWKRXJK� UHVSRQGHQWV� GR� QRW� VDWLVI\
������H����
V�QDUURZ�H[FHSWLRQV��WKH�&RXUW
RI�$SSHDOV�IRUJDYH�UHVSRQGHQWV
�IDLOXUHV�WR
GHYHORS� WKH� VWDWH�FRXUW� UHFRUG� EHFDXVH�� LQ
LWV� YLHZ�� WKH\� HDFK� UHFHLYHG� LQHIIHFWLYH
DVVLVWDQFH�RI� VWDWH�SRVWFRQYLFWLRQ�FRXQVHO�
7KH�&RXUW�RI�$SSHDOV�HUUHG��3S��������

���� 5HVSRQGHQWV� SULPDULO\� DUJXH� WKDW� D
SULVRQHU� LV� QRW� �DW� IDXOW�� IRU� WKH
XQGHYHORSHG�UHFRUG�LI�VWDWH�SRVWFRQYLFWLRQ
FRXQVHO� QHJOLJHQWO\� IDLOHG� WR� GHYHORS� WKH
VWDWH� UHFRUG� IRU� D� FODLP� RI� LQHIIHFWLYH
DVVLVWDQFH� RI� WULDO� FRXQVHO�� %XW� XQGHU
$('3$� DQG� WKLV� &RXUW
V� SUHFHGHQWV�� VWDWH
SRVWFRQYLFWLRQ� FRXQVHO
V� LQHIIHFWLYH
DVVLVWDQFH� LQ� GHYHORSLQJ� WKH� VWDWH�FRXUW
UHFRUG�LV�DWWULEXWHG�WR�WKH�SULVRQHU��3S�����
���

�
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�L�� $� SULVRQHU� �EHDUV� WKH� ULVN� LQ� IHGHUDO
KDEHDV� IRU� DOO� DWWRUQH\� HUURUV�PDGH� LQ� WKH
FRXUVH� RI� WKH� UHSUHVHQWDWLRQ��� &ROHPDQ�
����8�6���DW������$QG��EHFDXVH�WKHUH�LV�QR
FRQVWLWXWLRQDO� ULJKW� WR� FRXQVHO� LQ� VWDWH
SRVWFRQYLFWLRQ� SURFHHGLQJV�� D� SULVRQHU
PXVW� RUGLQDULO\� �EHD>U@� UHVSRQVLELOLW\�� IRU
DOO� DWWRUQH\� HUURUV� GXULQJ� WKRVH
SURFHHGLQJV��:LOOLDPV�� ���� 8�6��� DW� ����
LQFOXGLQJ� UHVSRQVLELOLW\� IRU� FRXQVHO
V
QHJOLJHQW� IDLOXUH� WR� GHYHORS� WKH� VWDWH
SRVWFRQYLFWLRQ� UHFRUG�� 7KLV� &RXUW
V� SULRU
FDVHV� PDNH� WKLV� SRLQW� FOHDU�� 6HH�� H�J��
.HHQH\� Y�� 7DPD\R�5H\HV�� ���� 8�6�� ��
:LOOLDPV�� ���� 8�6�� ����� +ROODQGV�
-DFNVRQ������8�6�������SHU�FXULDP���7KXV�
D� SULVRQHU� LV� �DW� IDXOW�� HYHQ� ZKHQ� VWDWH
SRVWFRQYLFWLRQ� FRXQVHO� LV� QHJOLJHQW�� 3S�
������

�LL�� 5HVSRQGHQWV� SURSRVH� H[WHQGLQJ
0DUWLQH]� VR� WKDW� LQHIIHFWLYH� DVVLVWDQFH� RI
SRVWFRQYLFWLRQ� FRXQVHO� FDQ� H[FXVH� D
SULVRQHU
V�IDLOXUH�WR�GHYHORS�WKH�VWDWH�FRXUW
UHFRUG� XQGHU� ������H������ %XW� XQOLNH
MXGJH�PDGH� H[FHSWLRQV� WR� SURFHGXUDO
GHIDXOW��������H����� LV� D� VWDWXWH�� DQG� WKXV�
WKLV�&RXUW�KDV�QR�SRZHU�WR�UHGHILQH�ZKHQ�D
SULVRQHU� �KDV� IDLOHG� WR�GHYHORS� WKH� IDFWXDO
EDVLV� RI� D� FODLP� LQ� 6WDWH� FRXUW
SURFHHGLQJV��� 1RU� LV� LW� SODXVLEOH�� DV
UHVSRQGHQWV� FRQWHQG�� WKDW�&RQJUHVV�PLJKW
KDYH� HQDFWHG� ������H����� ZLWK� WKH
H[SHFWDWLRQ� WKDW� WKLV�&RXUW�ZRXOG�RQH�GD\
RSHQ� WKH� GRRU� WR� DOORZLQJ� WKH� LQHIIHFWLYH
DVVLVWDQFH� RI� VWDWH� SRVWFRQYLFWLRQ� FRXQVHO
WR� EH� FDXVH� WR� IRUJLYH� SURFHGXUDO� GHIDXOW�
)LQDOO\�� 0DUWLQH]� LWVHOI� FXWV� DJDLQVW
UHVSRQGHQWV
� SURSRVHG� UHVXOW�� 0DUWLQH]
IRUHFORVHG� DQ\� H[WHQVLRQ� RI� LWV� KROGLQJ
EH\RQG� WKH� �QDUURZ� H[FHSWLRQ�� WR
SURFHGXUDO�GHIDXOW�DW�LVVXH�LQ�WKDW�FDVH��6HH
����8�6���DW����7KDW�DVVXUDQFH�KDV�ELWH�RQO\
LI� WKH� 6WDWH� FDQ� UHO\� RQ� WKH� VWDWH�FRXUW
UHFRUG�� 7KH� FDVHV� KHUH� GHPRQVWUDWH� WKH
LPSURSHU� EXUGHQ� LPSRVHG� RQ� WKH� 6WDWHV
ZKHQ�0DUWLQH]� DSSOLHV� EH\RQG� LWV� QDUURZ
VFRSH�� ZLWK� WKH� VSUDZOLQJ� HYLGHQWLDU\
KHDULQJ� LQ� -RQHV
� FDVH� EHLQJ� SDUWLFXODUO\
SRLJQDQW��3S��������
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����)��G������DQG�����)��G�������UHYHUVHG�

����5HVSRQGHQWV�SURSRVH�D�VHFRQG�UHDGLQJ
RI� ������H����� WKDW� VXSSRVHGO\� SHUPLWV
FRQVLGHUDWLRQ� RI� QHZ� HYLGHQFH� LQ� WKHLU
KDEHDV�FDVHV��)LUVW��WKH\�DUJXH�WKDW�EHFDXVH
������H����� EDUV� RQO\� �DQ� HYLGHQWLDU\
KHDULQJ�RQ�WKH�FODLP���D�IHGHUDO�FRXUW�PD\
KROG� DQ� HYLGHQWLDU\� KHDULQJ� WR� GHWHUPLQH
ZKHWKHU� WKHUH� LV� FDXVH� DQG� SUHMXGLFH�
6HFRQG�� UHVSRQGHQWV� FRQWHQG� WKDW� WKH
KDEHDV� FRXUW� PD\� WKHQ� FRQVLGHU� WKDW� QHZ
HYLGHQFH� WR� HYDOXDWH� WKH� PHULWV� RI� WKH
XQGHUO\LQJ�LQHIIHFWLYH�DVVLVWDQFH�FODLP��%\
FRQVLGHULQJ� DOUHDG\� DGPLWWHG� HYLGHQFH�
UHVSRQGHQWV�UHDVRQ��WKH�KDEHDV�FRXUW�LV�QRW
KROGLQJ�D��KHDULQJ��SURKLELWHG�E\�������H�
�����%XW�� LQ�+ROODQG�� WKLV�&RXUW� H[SODLQHG
WKDW� ������H����
V� �UHVWULFWLRQV� DSSO\� D
IRUWLRUL�ZKHQ�D�SULVRQHU�VHHNV�UHOLHI�EDVHG
RQ� QHZ� HYLGHQFH� ZLWKRXW� DQ� HYLGHQWLDU\
KHDULQJ��� ���� 8�6��� DW� ���� �HPSKDVLV
GHOHWHG���7KHUHIRUH��ZKHQ�D�IHGHUDO�KDEHDV
FRXUW� FRQYHQHV� DQ� HYLGHQWLDU\� KHDULQJ� IRU
DQ\� SXUSRVH�� RU� RWKHUZLVH� UHYLHZV� DQ\
HYLGHQFH� IRU� DQ\� SXUSRVH�� LW� PD\� QRW
FRQVLGHU� WKDW� HYLGHQFH� RQ� WKH�PHULWV� RI� D
QHJOLJHQW

�

SULVRQHU
V� GHIDXOWHG� FODLP� XQOHVV� WKH
H[FHSWLRQV�LQ�������H�����DUH�VDWLVILHG��3S�
������

7+20$6��-���GHOLYHUHG�WKH�RSLQLRQ�RI� WKH�&RXUW�
LQ� ZKLFK� 52%(576�� &�� -��� DQG� $/,72�
*2568&+��.$9$1$8*+��DQG�%$55(77��--��
MRLQHG�� 62720$<25�� -��� ILOHG� D� GLVVHQWLQJ
RSLQLRQ�� LQ� ZKLFK� %5(<(5� DQG� .$*$1�� --��
MRLQHG����

23,1,21

7+20$6��-867,&(

$� IHGHUDO� KDEHDV� FRXUW� JHQHUDOO\�PD\� FRQVLGHU� D
VWDWH� SULVRQHU
V� IHGHUDO� FODLP� RQO\� LI� KH� KDV� ILUVW
SUHVHQWHG� WKDW� FODLP� WR� WKH� VWDWH� FRXUW� LQ

DFFRUGDQFH� ZLWK� VWDWH� SURFHGXUHV�� :KHQ� WKH
SULVRQHU� KDV� IDLOHG� WR� GR� VR�� DQG� WKH� VWDWH� FRXUW
ZRXOG�GLVPLVV�WKH�FODLP�RQ�WKDW�EDVLV��WKH�FODLP�LV
�SURFHGXUDOO\�GHIDXOWHG���7R�RYHUFRPH�SURFHGXUDO
GHIDXOW�� WKH�SULVRQHU�PXVW�GHPRQVWUDWH� �FDXVH�� WR
H[FXVH� WKH� SURFHGXUDO� GHIHFW� DQG� �DFWXDO
SUHMXGLFH�� LI� WKH� IHGHUDO� FRXUW�ZHUH� WR� GHFOLQH� WR
KHDU� KLV� FODLP��&ROHPDQ� Y�� 7KRPSVRQ�� ���� 8�6�
����������������� ,Q�0DUWLQH]�Y��5\DQ������8�6���
�������� WKLV� &RXUW� H[SODLQHG� WKDW� LQHIIHFWLYH
DVVLVWDQFH�RI�SRVWFRQYLFWLRQ�FRXQVHO� LV��FDXVH�� WR
IRUJLYH� SURFHGXUDO� GHIDXOW� RI� DQ� LQHIIHFWLYH�
DVVLVWDQFH�RI�WULDO�FRXQVHO� FODLP�� EXW� RQO\� LI� WKH
6WDWH� UHTXLUHG� WKH� SULVRQHU� WR� UDLVH� WKDW� FODLP� �
IRU� WKH� ILUVW� WLPH� GXULQJ� VWDWH� SRVWFRQYLFWLRQ
SURFHHGLQJV�

�

2IWHQ��D�SULVRQHU�ZLWK�D�GHIDXOWHG�FODLP�ZLOO�DVN�D
IHGHUDO�KDEHDV�FRXUW�QRW�RQO\�WR�FRQVLGHU�KLV�FODLP
EXW�DOVR� WR�SHUPLW�KLP�WR� LQWURGXFH�QHZ�HYLGHQFH
WR� VXSSRUW� LW�� 8QGHU� WKH� $QWLWHUURULVP� DQG
(IIHFWLYH� 'HDWK� 3HQDOW\� $FW� RI� ����� �$('3$��
WKH� VWDQGDUG� WR� H[SDQG� WKH� VWDWH�FRXUW� UHFRUG� LV� D
VWULQJHQW�RQH�� ,I�D�SULVRQHU�KDV��IDLOHG� WR�GHYHORS
WKH� IDFWXDO� EDVLV� RI� D� FODLP� LQ� 6WDWH� FRXUW
SURFHHGLQJV��� D� IHGHUDO� FRXUW� �VKDOO� QRW� KROG� DQ
HYLGHQWLDU\� KHDULQJ� RQ� WKH� FODLP�� XQOHVV� WKH
SULVRQHU� VDWLVILHV� RQH� RI� WZR� QDUURZ� H[FHSWLRQV�
VHH� ��� 8�6�&�� ������H�����$��� DQG� GHPRQVWUDWHV
WKDW�WKH�QHZ�HYLGHQFH�ZLOO�HVWDEOLVK�KLV�LQQRFHQFH
�E\� FOHDU� DQG� FRQYLQFLQJ� HYLGHQFH��� ������H����
�%��� ,Q� DOO� EXW� WKHVH� H[WUDRUGLQDU\� FDVHV��$('3$
�EDUV� HYLGHQWLDU\� KHDULQJV� LQ� IHGHUDO� KDEHDV
SURFHHGLQJV� LQLWLDWHG� E\� VWDWH� SULVRQHUV��
0F4XLJJLQ�Y��3HUNLQV������8�6������������������

7KH� TXHVWLRQ� SUHVHQWHG� LV� ZKHWKHU� WKH� HTXLWDEOH
UXOH�DQQRXQFHG�LQ�0DUWLQH]�SHUPLWV�D�IHGHUDO�FRXUW
WR� GLVSHQVH� ZLWK� ������H����
V� QDUURZ� OLPLWV
EHFDXVH� D� SULVRQHU
V� VWDWH� SRVWFRQYLFWLRQ� FRXQVHO
QHJOLJHQWO\� IDLOHG� WR� GHYHORS� WKH� VWDWH�FRXUW
UHFRUG��:H�FRQFOXGH�WKDW�LW�GRHV�QRW�

,
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,Q� WKLV�FDVH��ZH�DGGUHVV� WZR�SHWLWLRQV�EURXJKW�E\
WKH� 6WDWH� RI� $UL]RQD�� 6HH� 5DPLUH]� Y�� 5\DQ�� ���
)��G� ����� �&$�� ������� -RQHV� Y�� 6KLQQ�� ���� )��G
������&$��������

$

2Q�0D\�����������'DYLG�5DPLUH]�IDWDOO\�VWDEEHG
KLV� JLUOIULHQG�� 0DU\� $QQ� *RUWDUH]�� DQG� KHU� ���
\HDU�ROG� GDXJKWHU�� &DQGLH�� LQ� WKHLU� KRPH�� ���
)��G�� DW� ����������� 6WDWH� Y�� 5DPLUH]�� ���� $UL]�
����� ����� ����� ���� 3��G� ����� ����� ���� �������
5DPLUH]� VWDEEHG�0DU\�$QQ���� WLPHV� LQ� WKH�QHFN
ZLWK�D�SDLU�RI�VFLVVRUV��DQG�&DQGLH����WLPHV�LQ�WKH
QHFN� ZLWK� D� ER[� FXWWHU�� ,G��� DW� ����� ���� 3��G�� DW
����� 3ROLFH� DOVR� IRXQG� SK\VLFDO� HYLGHQFH� WKDW
5DPLUH]� KDG� UDSHG�&DQGLH�� DQG� � �5DPLUH]� ODWHU
DGPLWWHG� WKDW� KH� KDG� VH[� ZLWK� WKH� FKLOG� RQ� WKH
QLJKW�RI�WKH�PXUGHUV�DQG�IRXU�WLPHV�EHIRUH��,ELG��$
MXU\� FRQYLFWHG� 5DPLUH]� RI� WZR� FRXQWV� RI
SUHPHGLWDWHG� ILUVW�GHJUHH� PXUGHU�� ,ELG�� 7KH� WULDO
FRXUW� VHQWHQFHG� 5DPLUH]� WR� GHDWK�� LELG��� DQG� WKH
$UL]RQD�6XSUHPH�&RXUW�DIILUPHG�RQ�GLUHFW�UHYLHZ�
LG���DW����������3��G��DW�����

�

5DPLUH]� WKHQ� ILOHG� KLV� ILUVW� SHWLWLRQ� IRU� VWDWH
SRVWFRQYLFWLRQ� UHOLHI�� 7KDW� SHWLWLRQ� UDLVHG�P\ULDG
FODLPV�� EXW� LW� GLG� QRW� UDLVH� WKH� RQH� DW� LVVXH� KHUH�
WKDW� 5DPLUH]
V� WULDO� FRXQVHO� SURYLGHG� LQHIIHFWLYH
DVVLVWDQFH� IRU� �IDLOLQJ� WR� FRQGXFW� D� FRPSOHWH
PLWLJDWLRQ� LQYHVWLJDWLRQ�� RU� �REWDL>Q@� DQG� SUHVHQW
DYDLODEOH�PLWLJDWLRQ�HYLGHQFH�DW�VHQWHQFLQJ���$SS�
����� 5DPLUH]� GLG� QRW� UDLVH� WKLV� LQHIIHFWLYH�
DVVLVWDQFH� FODLP� XQWLO� KH� VXEVHTXHQWO\� ILOHG� D
VXFFHVVLYH� VWDWH� KDEHDV� SHWLWLRQ�� ZKLFK� WKH� VWDWH
FRXUW�VXPPDULO\�GHQLHG�DV�XQWLPHO\�XQGHU�$UL]RQD
ODZ��6HH�LELG�

5DPLUH]�DOVR�SHWLWLRQHG�WKH�8�6��'LVWULFW�&RXUW�IRU
WKH�'LVWULFW�RI�$UL]RQD�IRU�D�ZULW�RI�KDEHDV�FRUSXV
XQGHU� ��� 8�6�&�� ������� $V� UHOHYDQW� KHUH�� WKH
'LVWULFW�&RXUW�KHOG�WKDW�5DPLUH]�KDG�SURFHGXUDOO\
GHIDXOWHG� KLV� LQHIIHFWLYH�DVVLVWDQFH� FODLP� E\
IDLOLQJ� WR� UDLVH� LW� EHIRUH� WKH� $UL]RQD� FRXUWV� LQ� D
WLPHO\� IDVKLRQ�� 6HH� $SS�� ��������� 5DPLUH]
UHVSRQGHG� WKDW� WKH� 'LVWULFW� &RXUW� VKRXOG� IRUJLYH
WKH� SURFHGXUDO� GHIDXOW� EHFDXVH� KLV� VWDWH

SRVWFRQYLFWLRQ�FRXQVHO�ZDV�KLPVHOI�LQHIIHFWLYH�IRU
IDLOLQJ� WR� UDLVH� WKH� WULDO�LQHIIHFWLYH�DVVLVWDQFH
FODLP�DQG�GHYHORS�WKH�IDFWV�WR�VXSSRUW�LW�

7KH� 'LVWULFW� &RXUW� SHUPLWWHG� 5DPLUH]� WR� ILOH
VHYHUDO� GHFODUDWLRQV� DQG� RWKHU� HYLGHQFH� QRW
SUHVHQWHG� WR� WKH�VWDWH�FRXUW� WR�VXSSRUW�KLV� UHTXHVW
WR�H[FXVH�KLV�SURFHGXUDO�GHIDXOW��6HH�����)��G��DW
������ $VVHVVLQJ� WKH� QHZ� HYLGHQFH�� WKH� 'LVWULFW
&RXUW�H[FXVHG� WKH�SURFHGXUDO�GHIDXOW�EXW� UHMHFWHG
5DPLUH]
V� LQHIIHFWLYH�DVVLVWDQFH� FODLP� RQ� WKH
PHULWV��6HH�LG���DW������

7KH� 1LQWK� &LUFXLW� UHYHUVHG� DQG� UHPDQGHG�� /LNH
WKH� 'LVWULFW� &RXUW�� LW� KHOG� WKDW� 5DPLUH]
V� VWDWH
SRVWFRQYLFWLRQ� FRXQ�� � � VHO
V� IDLOXUH� WR� UDLVH� DQG
GHYHORS� WKH� WULDO�LQHIIHFWLYH�DVVLVWDQFH� FODLP�ZDV
FDXVH�WR�IRUJLYH�WKH�SURFHGXUDO�GHIDXOW��6HH�LG���DW
����������� 7KH� 1LQWK� &LUFXLW� DOVR� KHOG� WKDW
5DPLUH]
V� XQGHUO\LQJ� WULDO�LQHIIHFWLYH�DVVLVWDQFH
FODLP�ZDV�VXEVWDQWLDO��DQG� WKDW�5DPLUH]� WKHUHIRUH
KDG�VXIIHUHG�SUHMXGLFH��6HH�LG���DW������������%XW�
XQOLNH� WKH� 'LVWULFW� &RXUW�� WKH� &RXUW� RI� $SSHDOV
GHFOLQHG� WR�GHFLGH� WKH�PHULWV� RI�5DPLUH]
V� FODLP�
7KH� FRXUW� UHPDQGHG� WKH� FDVH� IRU� IXUWKHU
IDFWILQGLQJ� EHFDXVH�� LQ� LWV� YLHZ�� 5DPLUH]� ZDV
�HQWLWOHG�WR�HYLGHQWLDU\�GHYHORSPHQW�WR�OLWLJDWH�WKH
PHULWV�RI�KLV�LQHIIHFWLYH�DVVLVWDQFH�RI�WULDO�FRXQVHO
FODLP���,G���DW������

�

$UL]RQD�SHWLWLRQHG�IRU�UHKHDULQJ�HQ�EDQF��DUJXLQJ
WKDW� WKH� 1LQWK� &LUFXLW
V� UHPDQG� IRU� DGGLWLRQDO
HYLGHQWLDU\� GHYHORSPHQW� YLRODWHG� ��� 8�6�&�
������H������ 7KH� 1LQWK� &LUFXLW� GHQLHG� UHKHDULQJ
RYHU�DQ�HLJKW�MXGJH�GLVVHQW�E\�-XGJH�&ROOLQV��6HH
����)��G�������������

%

2Q�0D\����������%DUU\�/HH�-RQHV�UHSHDWHGO\�EHDW
KLV� JLUOIULHQG
V� ��\HDU�ROG� GDXJKWHU�� 5DFKHO� *UD\�
6HH� ���� )��G�� DW� ����������� 6WDWH� Y�� -RQHV�� ���
$UL]�� ����� ����� ���� 3��G� ����� ���� �������� 2QH
EORZ� WR� 5DFKHO
V� DEGRPHQ� UXSWXUHG� KHU� VPDOO
LQWHVWLQH��6HH�LG���DW����������3��G��DW������6KH�DOVR
VXVWDLQHG� VHYHUDO� LQMXULHV� WR� KHU� YDJLQD� DQG� ODELD
FRQVLVWHQW�ZLWK�VH[XDO�DVVDXOW��,ELG��(DUO\�WKH�QH[W
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PRUQLQJ�� -RQHV� GURYH� 5DFKHO� WR� WKH� KRVSLWDO�
ZKHUH� VKH� ZDV� SURQRXQFHG� GHDG� RQ� DUULYDO�� 6HH
LELG��5DFKHO�GLHG�RI�SHULWRQLWLV��DQ�LQIHFWLRQ�RI�WKH
OLQLQJ� RI� WKH� DEGRPHQ� FDXVHG� E\� D� UXSWXUHG
LQWHVWLQH���,ELG��$� MXU\� FRQYLFWHG� -RQHV� RI� VH[XDO
DVVDXOW�� WKUHH� FRXQWV� RI� FKLOG� DEXVH�� DQG� IHORQ\
PXUGHU�� ,ELG�� 7KH� WULDO� MXGJH� VHQWHQFHG� -RQHV� WR
GHDWK�� LELG��� DQG� WKH� $UL]RQD� 6XSUHPH� &RXUW
DIILUPHG�RQ�GLUHFW�UHYLHZ��VHH�LG���DW����������3��G�
DW�����

-RQHV� WKHQ� SHWLWLRQHG� IRU� VWDWH� SRVWFRQYLFWLRQ
UHOLHI��+H�DOOHJHG�LQHIIHFWLYH�DVVLVWDQFH�E\�KLV�WULDO
FRXQVHO�� EXW� QRW� WKH� VSHFLILF� WULDO�LQHIIHFWLYH�
DVVLVWDQFH�FODLP�DW� LVVXH�KHUH��� � WKDW�KLV�FRXQVHO
�IDLO>HG@� WR� FRQGXFW� VXIILFLHQW� WULDO� LQYHVWLJDWLRQ��
���� )��G�� DW� ������ 7KH� $UL]RQD� 6XSUHPH� &RXUW
VXPPDULO\�GHQLHG�UHOLHI��6HH�LELG�

�

-RQHV� QH[W� ILOHG� D� KDEHDV� SHWLWLRQ� LQ� WKH� 8�6�
'LVWULFW� &RXUW� IRU� WKH� 'LVWULFW� RI� $UL]RQD�� 7KH
'LVWULFW� &RXUW� KHOG� WKDW� -RQHV
� WULDO�LQHIIHFWLYH�
DVVLVWDQFH� FODLP� ZDV� SURFHGXUDOO\� GHIDXOWHG�� VR
-RQHV�� OLNH� 5DPLUH]�� LQYRNHG� KLV� SRVWFRQYLFWLRQ
FRXQVHO
V� LQHIIHFWLYH� DVVLVWDQFH� DV� JURXQGV� WR
IRUJLYH� WKH� GHIDXOW�� ,ELG�� 7R� EROVWHU� KLV� FDVH� IRU
FDXVH� DQG� SUHMXGLFH�� -RQHV� DOVR� PRYHG� WR
VXSSOHPHQW� WKH� XQGHYHORSHG� VWDWH�FRXUW� UHFRUG�
,ELG�� 7KH�'LVWULFW�&RXUW� KHOG� D� ��GD\� HYLGHQWLDU\
KHDULQJ� ZLWK� PRUH� WKDQ� ��� ZLWQHVVHV� DQG
XOWLPDWHO\� GHFLGHG� WR� IRUJLYH� -RQHV
� SURFHGXUDO
GHIDXOW�� 6HH� LG��� DW� ������ ����������� 7KH� FRXUW
WKHQ� UHOLHG� RQ� WKH� QHZ� HYLGHQFH� IURP� WKH� FDXVH�
DQG�SUHMXGLFH�KHDULQJ� WR�KROG�� RQ� WKH�PHULWV�� WKDW
-RQHV
� WULDO� FRXQVHO� KDG� SURYLGHG� LQHIIHFWLYH
DVVLVWDQFH��6HH�LG���DW������

$UL]RQD� DSSHDOHG�� DUJXLQJ� WKDW� ������H����� GLG
QRW� SHUPLW� WKH� HYLGHQWLDU\� KHDULQJ�� 7KH� 1LQWK
&LUFXLW�DIILUPHG��KROGLQJ�WKDW�������H�����GLG�QRW
DSSO\�EHFDXVH� -RQHV
� VWDWH�SRVWFRQYLFWLRQ�FRXQVHO
ZDV� LQHIIHFWLYH� IRU� IDLOLQJ� WR� GHYHORS� WKH� VWDWH�
FRXUW� UHFRUG� IRU� -RQHV
� WULDO�LQHIIHFWLYH�DVVLVWDQFH
FODLP��6HH�LG���DW�����������

$V�LQ�5DPLUH]��$UL]RQD�SHWLWLRQHG�IRU�UHKHDULQJ�HQ
EDQF��$QG�� DOVR� DV� LQ�5DPLUH]�� WKH�1LQWK�&LUFXLW
GHQLHG�$UL]RQD
V�SHWLWLRQ�RYHU�WKH�GLVVHQW�RI�-XGJH
&ROOLQV�� MRLQHG� E\� VHYHQ� RWKHU� MXGJHV�� -RQHV� Y�
6KLQQ������)��G�������������

&

$V� QRWHG� DERYH��$UL]RQD� SHWLWLRQHG� IRU� D�ZULW� RI
FHUWLRUDUL� LQ� ERWK� 5DPLUH]� DQG� -RQHV�� 7KH� 6WDWH
PDLQWDLQV� WKDW� ��� 8�6�&�� ������H����� GRHV� QRW
SHUPLW� D� IHGHUDO� FRXUW� WR� RUGHU� HYLGHQWLDU\
GHYHORSPHQW� VLPSO\� EHFDXVH� SRVWFRQYLFWLRQ
FRXQVHO� LV� DOOHJHG� WR� KDYH� QHJOLJHQWO\� IDLOHG� WR
GHYHORS�WKH�VWDWH�FRXUW�UHFRUG��5HVSRQGHQWV�GR�QRW
GLVSXWH�� DQG� WKHUHIRUH� FRQFHGH�� WKDW� WKHLU� KDEHDV
SHWLWLRQV� IDLO�RQ� WKH�VWDWH���� �FRXUW� UHFRUG�DORQH�
:H�JUDQWHG�FHUWLRUDUL������8�6��BBB��������

��
>@

,,

$� VWDWH� SULVRQHU�PD\� UHTXHVW� WKDW� D� IHGHUDO� FRXUW
RUGHU� KLV� UHOHDVH� E\� SHWLWLRQLQJ� IRU� D� ZULW� RI
KDEHDV� FRUSXV�� 6HH� ��� 8�6�&�� ������� 7KH� ZULW
PD\�LVVXH��RQO\�RQ�WKH�JURXQG�WKDW�>WKH�SULVRQHU@
LV� LQ� FXVWRG\� LQ� YLRODWLRQ� RI� WKH� &RQVWLWXWLRQ� RU
ODZV�RU�WUHDWLHV�RI�WKH�8QLWHG�6WDWHV���������D���7R
UHVSHFW�RXU�V\VWHP�RI�GXDO�VRYHUHLJQW\��VHH�3ULQW]
Y�� 8QLWHG� 6WDWHV�� ���� 8�6�� ����� ���� �������� WKH
DYDLODELOLW\� RI� KDEHDV� UHOLHI� LV� QDUURZO\
FLUFXPVFULEHG��VHH�%URZQ�Y��'DYHQSRUW������8�6�
BBB�� BBB�BBB� ������� �VOLS� RS��� DW� ��������$PRQJ
RWKHU� UHVWULFWLRQV�� RQO\� UDUHO\� PD\� D� IHGHUDO
KDEHDVFRXUW�KHDU�D�FODLP�RU�FRQVLGHU�HYLGHQFH�WKDW
D� SULVRQHU� GLG� QRW� SUHYLRXVO\� SUHVHQW� WR� WKH� VWDWH
FRXUWV�LQ�FRPSOLDQFH�ZLWK�VWDWH�SURFHGXUDO�UXOHV�

$

�)URP�WKH�EHJLQQLQJ�RI�RXU�FRXQWU\��FULPLQDO� ODZ
HQIRUFHPHQW�KDV�EHHQ�SULPDULO\�D�UHVSRQVLELOLW\�RI
WKH� 6WDWHV��� .DQVDV� Y�� *DUFLD�� ���� 8�6�� BBB�
BBB������� �VOLS�RS���DW������7KH�SRZHU� WR�FRQYLFW
DQG�SXQLVK�FULPLQDOV�OLHV�DW�WKH�KHDUW�RI�WKH�6WDWHV

�UHVLGXDU\� DQG� LQYLRODEOH� VRYHUHLJQW\��� 7KH
)HGHUDOLVW�1R������S�������&��5RVVLWHU�HG���������-�
0DGLVRQ��� �� � VHH� DOVR�*DPEOH� Y�� 8QLWHG� 6WDWHV�
����8�6��BBB��BBB�BBB� ������� �VOLS�RS��� DW�������

��
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7KXV�� ³>W@KH� 6WDWHV� SRVVHVV� SULPDU\� DXWKRULW\� IRU
GHILQLQJ�DQG�HQIRUFLQJ�WKH�FULPLQDO�ODZ��´�(QJOH�Y�
,VDDF�� ���� 8�6�� ����� ���� �������� DQG� IRU
DGMXGLFDWLQJ� ³FRQVWLWXWLRQDO� FKDOOHQJHV� WR� VWDWH
FRQYLFWLRQV��´�+DUULQJWRQ�Y��5LFKWHU������8�6�����
�����������

%HFDXVH� IHGHUDO� KDEHDV� UHYLHZ� RYHUULGHV� WKH
6WDWHV
� FRUH� SRZHU� WR� HQIRUFH� FULPLQDO� ODZ�� LW
³LQWUXGHV�RQ�VWDWH�VRYHUHLJQW\�WR�D�GHJUHH�PDWFKHG
E\� IHZ� H[HUFLVHV� RI� IHGHUDO� MXGLFLDO� DXWKRULW\�´
,ELG�� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��7KDW
LQWUXVLRQ� ³LPSRVHV� VSHFLDO� FRVWV� RQ� RXU� IHGHUDO
V\VWHP�´� (QJOH�� ���� 8�6��� DW� ����� VHH� DOVR
.XKOPDQQ� Y�� :LOVRQ�� ���� 8�6�� ����� ����� Q�� ��
��������'DYLOD�Y��'DYLV������8�6��BBB��BBB�������
�VOLS� RS��� DW� ����� +HUH�� WZR� RI� WKRVH� FRVWV� DUH
SDUWLFXODUO\�UHOHYDQW�

)LUVW�� D� IHGHUDO� RUGHU� WR� UHWU\� RU� UHOHDVH� D� VWDWH
SULVRQHU� RYHUULGHV� WKH� 6WDWH
V� VRYHUHLJQ� SRZHU� WR
HQIRUFH� �VRFLHWDO� QRUPV� WKURXJK� FULPLQDO� ODZ��
&DOGHURQ�Y��7KRPSVRQ������8�6�����������������
�LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��� 7KDW� LV� VR
EHFDXVH� KDEHDV� UHOLHI� �IUHTXHQWO\� FRVW>V@� VRFLHW\
WKH�ULJKW�WR�SXQLVK�DGPLWWHG�RIIHQGHUV���(QJOH�����
8�6��� DW� ����� VHH� DOVR� (GZDUGV� Y�� 9DQQR\�� ���
8�6�BBB�� BBB� ������� �VOLS� RS��� DW� ��� ��:KHQ
SUHYLRXVO\� FRQYLFWHG� SHUSHWUDWRUV� RI� YLROHQW
FULPHV� JR� IUHH� PHUHO\� EHFDXVH� WKH� HYLGHQFH
QHHGHG�WR�FRQGXFW�D�UHWULDO�KDV�EHFRPH�VWDOH�RU�LV
QR� ORQJHU� DYDLODEOH�� WKH� SXEOLF� VXIIHUV�� DV� GR� WKH
YLFWLPV�����2QO\�ZLWK�UHDO�ILQDOLW\�FDQ�WKH�YLFWLPV
RI� FULPH� PRYH� IRUZDUG� NQRZLQJ� WKH� PRUDO
MXGJPHQW�ZLOO�EH�FDUULHG�RXW���&DOGHURQ������8�6��
DW�������7R�XQVHWWOH�WKHVH�H[SHFWDWLRQV�LV�WR�LQIOLFW
D� SURIRXQG� LQMXU\� WR� WKH� SRZHUIXO� DQG� OHJLWLPDWH
LQWHUHVW� LQ�SXQLVKLQJ� WKH�JXLOW\��DQ� LQWHUHVW�VKDUHG
E\�WKH�6WDWH�DQG�WKH�YLFWLPV�RI�FULPH�DOLNH���,ELG�
�LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQ�RPLWWHG��

6HFRQG�� IHGHUDO� LQWHUYHQWLRQ� LPSRVHV� VLJQLILFDQW
FRVWV�RQ�VWDWH�FULPLQDO�MXVWLFH�V\VWHPV��,W��GLVWXUEV
WKH� 6WDWH
V� VLJQLILFDQW� �� � LQWHUHVW� LQ� UHSRVH� IRU
FRQFOXGHG� OLWLJDWLRQ��� +DUULQJWRQ�� ���� 8�6��� DW
���� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��� DQG

XQGHUPLQHV�WKH�6WDWHV
�LQYHVWPHQW�LQ�WKHLU�FULPLQDO
WULDOV�� ,I� WKH� VWDWH� WULDO� LV�PHUHO\� D� �
WU\RXW�RQ� WKH
URDG
��WR�IHGHUDO�KDEHDV�UHOLHI��WKDW��GHWUDFW>V@�IURP
WKH� SHUFHSWLRQ� RI� WKH� WULDO� RI� D� FULPLQDO� FDVH� LQ
VWDWH� FRXUW� DV� D� GHFLVLYH� DQG� SRUWHQWRXV� HYHQW��
:DLQZULJKW�Y��6\NHV������8�6����������������

��

%

,Q� OLJKW� RI� WKHVH� VLJQLILFDQW� FRVWV�� ZH� KDYH
UHFRJQL]HG�WKDW�IHGHUDO�KDEHDV�UHYLHZ�FDQQRW�VHUYH
DV� �D� VXEVWLWXWH� IRU� RUGLQDU\� HUURU� FRUUHFWLRQ
WKURXJK� DSSHDO��� +DUULQJWRQ�� ���� 8�6��� DW� ����
����� 7KH� ZULW� RI� KDEHDV� FRUSXV� LV� DQ
�H[WUDRUGLQDU\� UHPHG\�� WKDW� JXDUGV� RQO\� DJDLQVW
�H[WUHPH�PDOIXQFWLRQV�LQ�WKH�VWDWH�FULPLQDO�MXVWLFH
V\VWHPV��� ,G��� DW� ���� �LQWHUQDO� TXRWDWLRQ� PDUNV
RPLWWHG���VHH�DOVR�%UHFKW�Y��$EUDKDPVRQ������8�6�
����� �������� �������� 7R� HQVXUH� WKDW� IHGHUDO
KDEHDV� FRUSXV� UHWDLQV� LWV� QDUURZ� UROH�� $('3$
LPSRVHV� VHYHUDO� OLPLWV� RQ� KDEHDV� UHOLHI�� DQG� ZH
KDYH� SUHVFULEHG� VHYHUDO� PRUH�� 6HH�� H�J��� %URZQ�
���� 8�6��� DW� BBB�� BBB� �VOLS� RS��� DW� �������� $QG
HYHQ�LI�D�SULVRQHU�RYHUFRPHV�DOO�RI�WKHVH�OLPLWV��KH
LV� QHYHU� HQWLWOHG� WR� KDEHDV� UHOLHI�� +H� PXVW� VWLOO
�SHUVXDGH� D� IHGHUDO� KDEHDV� FRXUW� WKDW� ODZ� DQG
MXVWLFH� UHTXLUH� >LW@��� ,G��� DW� BBB� �VOLS� RS��� DW� ���
�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��

$V� UHOHYDQW� KHUH�� ERWK� &RQJUHVV� DQG� IHGHUDO
KDEHDV� FRXUWV� KDYH� VHW� RXW� VWULFW� UXOHV� UHTXLULQJ
SULVRQHUV�WR�UDLVH�DOO�RI�WKHLU�IHGHUDO�FODLPV�LQ�VWDWH
FRXUW� EHIRUH� VHHNLQJ� IHGHUDO� UHOLHI�� )LUVW��$('3$
UHTXLUHV�VWDWH�SULVRQHUV�WR��H[KDXV>W@�WKH�UHPHGLHV
DYDLODEOH�LQ�WKH�FRXUWV�RI�WKH�6WDWH��EHIRUH�VHHNLQJ
IHGHUDO� KDEHDV� UHOLHI�� ��� 8�6�&�� ������E�����$��
2UGLQDULO\�� D� VWDWH� SULVRQHU� VDWLVILHV� WKLV
H[KDXVWLRQ� UHTXLUHPHQW� E\� UDLVLQJ� KLV� IHGHUDO
FODLP� EHIRUH� WKH� VWDWH� FRXUWV� LQ� DFFRUGDQFH� ZLWK
VWDWH� SURFHGXUHV�� 6HH�2
6XOOLYDQ� Y�� %RHUFNHO�� ���
8�6�������������������,I�KH�GRHV��� �VR��D�IHGHUDO
KDEHDV�FRXUW�PD\�KHDU�KLV�FODLP��EXW�LWV�UHYLHZ�LV
KLJKO\� FLUFXPVFULEHG�� ,Q� SDUWLFXODU�� WKH� IHGHUDO
FRXUW� PD\� UHYLHZ� WKH� FODLP� EDVHG� VROHO\� RQ� WKH
VWDWH�FRXUW� UHFRUG�� VHH� &XOOHQ� Y�� 3LQKROVWHU�� ���
8�6�� ����� ���� �������� DQG� WKH� SULVRQHU� PXVW

��
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GHPRQVWUDWH�WKDW��XQGHU�WKLV�&RXUW
V�SUHFHGHQWV��QR
�IDLUPLQGHG�MXULV>W@��FRXOG�KDYH�UHDFKHG�WKH�VDPH
MXGJPHQW�DV�WKH�VWDWH�FRXUW��+DUULQJWRQ������8�6��
DW������VHH�������G��

6WDWH� SULVRQHUV�� KRZHYHU�� RIWHQ� IDLO� WR� UDLVH� WKHLU
IHGHUDO� FODLPV� LQ� FRPSOLDQFH� ZLWK� VWDWH
SURFHGXUHV�� RU� HYHQ� UDLVH� WKRVH� FODLPV� LQ� VWDWH
FRXUW� DW� DOO�� ,I� D� VWDWH� FRXUW� ZRXOG� GLVPLVV� WKHVH
FODLPV� IRU� WKHLU� SURFHGXUDO� IDLOXUHV�� VXFK� FODLPV
DUH� WHFKQLFDOO\� H[KDXVWHG� EHFDXVH�� LQ� WKH� KDEHDV
FRQWH[W�� �VWDWH�FRXUW� UHPHGLHV� DUH� �� �� �� 
H[KDXVWHG

ZKHQ� WKH\� DUH� QR� ORQJHU� DYDLODEOH�� UHJDUGOHVV� RI
WKH� UHDVRQ� IRU� WKHLU� XQDYDLODELOLW\���:RRGIRUG� Y�
1JR�� ���� 8�6�� ���� ������ �������� %XW� WR� DOORZ� D
VWDWH�SULVRQHU�VLPSO\�WR�LJQRUH�VWDWH�SURFHGXUH�RQ
WKH�ZD\�WR�IHGHUDO�FRXUW�ZRXOG�GHIHDW� WKH�HYLGHQW
JRDO� RI� WKH� H[KDXVWLRQ� UXOH�� 6HH� &ROHPDQ�� ���
8�6��� DW� ����� 7KXV�� IHGHUDO� KDEHDV� FRXUWV� PXVW
DSSO\� �DQ� LPSRUWDQW� 
FRUROODU\
� WR� WKH� H[KDXVWLRQ
UHTXLUHPHQW��� WKH� GRFWULQH� RI� SURFHGXUDO� GHIDXOW�
'DYLOD������8�6���DW�BBB��VOLS�RS���DW�����8QGHU�WKDW
GRFWULQH�� IHGHUDO� FRXUWV� JHQHUDOO\� GHFOLQH� WR� KHDU
DQ\� IHGHUDO� FODLP� WKDW� ZDV� QRW� SUHVHQWHG� WR� WKH
VWDWH� FRXUWV� �FRQVLVWHQW� ZLWK� >WKH� 6WDWH
V@� RZQ
SURFHGXUDO�UXOHV���(GZDUGV�Y��&DUSHQWHU������8�6�
����������������

7RJHWKHU�� H[KDXVWLRQ� DQG� SURFHGXUDO� GHIDXOW
SURPRWH� IHGHUDO�VWDWH� FRPLW\�� ([KDXVWLRQ� DIIRUGV
6WDWHV� �DQ� LQLWLDO� RSSRUWXQLW\� WR� SDVV� XSRQ� DQG
FRUUHFW� DOOHJHG� YLRODWLRQV� RI� SULVRQHUV
� IHGHUDO
ULJKWV��� 'XFNZRUWK� Y�� 6HUUDQR�� ���� 8�6�� ��� �
������� �SHU� FXULDP��� DQG� SURFHGXUDO� GHIDXOW
SURWHFWV�DJDLQVW��WKH�VLJQLILFDQW�KDUP�WR�WKH�6WDWHV
WKDW� UHVXOWV� IURP� WKH� IDLOXUH� RI� IHGHUDO� FRXUWV� WR
UHVSHFW�� VWDWH� SURFHGXUDO� UXOHV�� &ROHPDQ�� ���
8�6���DW������8OWLPDWHO\���LW�ZRXOG�EH�XQVHHPO\�LQ
RXU� GXDO� V\VWHP� RI� JRYHUQPHQW� IRU� D� IHGHUDO� ��
GLVWULFW� FRXUW� WR� XSVHW� D� VWDWH� FRXUW� FRQYLFWLRQ
ZLWKRXW�>JLYLQJ@�DQ�RSSRUWXQLW\�WR�WKH�VWDWH�FRXUWV
WR� FRUUHFW� D� FRQVWLWXWLRQDO� YLRODWLRQ��� 'DUU� Y�
%XUIRUG������8�6�� ����� ���� �������� DQG� WR� GR� VR
FRQVLVWHQW� ZLWK� WKHLU� RZQ� SURFHGXUHV�� VHH
(GZDUGV������8�6���DW���������

��

&

'HVSLWH� WKH� PDQ\� EHQHILWV� RI� H[KDXVWLRQ� DQG
SURFHGXUDO�GHIDXOW��DQG�WKH�VXEVWDQWLDO�FRVWV�ZKHQ
WKRVH�GRFWULQHV�DUH�QRW�HQIRUFHG��ZH�KDYH�KHOG�WKDW
D� IHGHUDO� FRXUW� LV� QRW� UHTXLUHG� WR� DXWRPDWLFDOO\
GHQ\� XQH[KDXVWHG� RU� SURFHGXUDOO\� GHIDXOWHG
FODLPV��:KHQ�D�FODLP�LV�XQH[KDXVWHG��WKH�SULVRQHU
PLJKW�KDYH�DQ�RSSRUWXQLW\�WR�UHWXUQ�WR�VWDWH�FRXUW
WR� DGMXGLFDWH� WKH� FODLP�� 6HH�� H�J��� 5RVH� Y�� /XQG\�
���� 8�6�� ����� ���� �������� :KHQ� D� FODLP� LV
SURFHGXUDOO\�GHIDXOWHG��D�IHGHUDO�FRXUW�FDQ�IRUJLYH
WKH�GHIDXOW�DQG�DGMXGLFDWH�WKH�FODLP�LI�WKH�SULVRQHU
SURYLGHV� DQ� DGHTXDWH� H[FXVH�� /LNHZLVH�� LI� WKH
VWDWH�FRXUW� UHFRUG� IRU� WKDW� GHIDXOWHG� FODLP� LV
XQGHYHORSHG�� WKH�SULVRQHU�PXVW� VKRZ� WKDW� IDFWXDO
GHYHORSPHQW�LQ�IHGHUDO�FRXUW�LV�DSSURSULDWH�

�

�2XW�RI�UHVSHFW�IRU�ILQDOLW\��FRPLW\��DQG�WKH�RUGHUO\
DGPLQLVWUDWLRQ� RI� MXVWLFH��� 'UHWNH� Y�� +DOH\�� ���
8�6�� ����� ���� �������� IHGHUDO� FRXUWV�PD\� H[FXVH
SURFHGXUDO� GHIDXOW� RQO\� LI� D� SULVRQHU� �FDQ
GHPRQVWUDWH� FDXVH� IRU� WKH� GHIDXOW� DQG� DFWXDO
SUHMXGLFH� DV� D� UHVXOW� RI� WKH� DOOHJHG� YLRODWLRQ� RI
IHGHUDO� ODZ��� &ROHPDQ�� ���� 8�6��� DW� ����� 7R
HVWDEOLVK�FDXVH��WKH�SULVRQHU�PXVW��VKRZ�WKDW�VRPH
REMHFWLYH� IDFWRU� H[WHUQDO� WR� WKH� GHIHQVH� LPSHGHG
FRXQVHO
V� HIIRUWV� WR� FRPSO\� ZLWK� WKH� 6WDWH
V
SURFHGXUDO�UXOH���0XUUD\�Y��&DUULHU������8�6������
���� �������� 7KHQ�� WR� HVWDEOLVK� SUHMXGLFH�� WKH
SULVRQHU� PXVW� VKRZ� QRW� PHUHO\� D� VXEVWDQWLDO
IHGHUDO� FODLP�� VXFK� WKDW�� 
WKH� HUURUV� DW�� �� �� WULDO
FUHDWHG�	�SRVVLELOLW\�RI�SUHMXGLFH���EXW�UDWKHU�WKDW
WKH� FRQVWLWXWLRQDO� YLRODWLRQ� �ZRUNHG� WR� KLV�DFWXDO
DQG� VXEVWDQWLDO� GLVDGYDQWDJH�
�� ,G��� DW� ���� ��
�TXRWLQJ�8QLWHG�6WDWHV�Y��)UDG\������8�6����������
��������

��

:LWK� UHVSHFW� WR� FDXVH�� �>D@WWRUQH\� LJQRUDQFH� RU
LQDGYHUWHQFH�� FDQQRW� H[FXVH� SURFHGXUDO� GHIDXOW�
&ROHPDQ������8�6���DW�������>7@KH�DWWRUQH\�LV� WKH
SHWLWLRQHU
V�DJHQW�ZKHQ�DFWLQJ��RU�IDLOLQJ�WR�DFW��LQ
IXUWKHUDQFH� RI� WKH� OLWLJDWLRQ�� DQG� WKH� SHWLWLRQHU
PXVW�EHDU�WKH�ULVN�RI�DWWRUQH\�HUURU���,ELG���LQWHUQDO
TXRWDWLRQ� PDUNV� RPLWWHG��� 7KDW� VDLG�� �LI� WKH
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SURFHGXUDO� GHIDXOW� LV� WKH� UHVXOW� RI� LQHIIHFWLYH
DVVLVWDQFH�RI�FRXQVHO��WKH�6L[WK�$PHQGPHQW�LWVHOI
UHTXLUHV� WKDW� UHVSRQVLELOLW\� IRU� WKH� GHIDXOW� EH
LPSXWHG� WR� WKH� 6WDWH���0XUUD\�� ����8�6��� DW� ����
7KDW� LV� QRW� EHFDXVH� D� FRQVWLWXWLRQDO� HUURU� �LV� VR
EDG� WKDW� WKH� ODZ\HU�FHDVHV� WR�EH�DQ�DJHQW��RI� WKH
SULVRQHU��EXW�UDWKHU�EHFDXVH�D�YLRODWLRQ�RI�WKH�ULJKW
WR�FRXQVHO��PXVW�EH�VHHQ�DV�DQ�H[WHUQDO�IDFWRU��WR
WKH�SULVRQHU
V�GHIHQVH��&ROHPDQ������8�6���DW����
�LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��� �,W� IROORZV�
WKHQ�� WKDW� LQ� SURFHHGLQJV� IRU� ZKLFK� WKH
&RQVWLWXWLRQ� GRHV� QRW� JXDUDQWHH� WKH� DVVLVWDQFH� RI
FRXQVHO�DW�DOO��DWWRUQH\�HUURU�FDQQRW�SURYLGH�FDXVH
WR�H[FXVH�D�GHIDXOW���'DYLOD������8�6���DW�VOLS�RS��
DW����

,Q� 0DUWLQH]�� WKLV� &RXUW� UHFRJQL]HG� D� �QDUURZ
H[FHSWLRQ�� WR� WKH� UXOH� WKDW� DWWRUQH\� HUURU� FDQQRW
HVWDEOLVK� FDXVH� WR� H[FXVH� D� SURFHGXUDO� GHIDXOW
XQOHVV� LW�YLRODWHV� WKH�&RQVWLWXWLRQ������8�6���DW���
7KHUH��WKH�&RXUW�KHOG�WKDW�LQHIIHFWLYH�DVVLVWDQFH�RI
VWDWH� SRVWFRQYLFWLRQ� FRXQVHO� PD\� FRQVWLWXWH
�FDXVH�� WR� IRUJLYH� SURFHGXUDO� GHIDXOW� RI� D� WULDO�
LQHIIHFWLYH�DVVLVWDQFH� FODLP�� EXW� RQO\� LI� WKH� 6WDWH
UHTXLUHV�SULVRQHUV�WR�UDLVH�VXFK�FODLPV�IRU�WKH�ILUVW
WLPH�GXULQJ�VWDWH�FROODWHUDO�SURFHHGLQJV��6HH� LELG�
2QH�\HDU�ODWHU��LQ�7UHYLQR�Y��7KDOHU������8�6�����
�������� WKLV� &RXUW� KHOG� WKDW� WKLV� �QDUURZ
H[FHSWLRQ�� DSSOLHV� LI� WKH� 6WDWH
V� MXGLFLDO� V\VWHP
HIIHFWLYHO\� IRUHFORVHV� GLUHFW� UHYLHZ� RI� WULDO�
LQHIIHFWLYH�DVVLVWDQFH� FODLPV�� ,G��� DW� ����
2WKHUZLVH��DWWRUQH\�HUURU�ZKHUH�WKHUH�LV�QR�ULJKW�WR
FRXQVHO� UHPDLQV� LQVXIILFLHQW� WR� VKRZ� FDXVH�
0DUWLQH]������8�6���DW���������

�

7KHUH� LV� DQ� HYHQ� KLJKHU� EDU� IRU� H[FXVLQJ� D
SULVRQHU
V�IDLOXUH�WR�GHYHORS�WKH�VWDWH�FRXUW�UHFRUG�
6KRUWO\� EHIRUH� $('3$�� ZH� KHOG� WKDW� D� SULVRQHU
ZKR��QHJOLJHQWO\�IDLOHG��WR�GHYHORS�WKH�VWDWH�FRXUW
UHFRUG�PXVW�VDWLVI\�&ROHPDQ
V�FDXVH�DQG�SUHMXGLFH
VWDQGDUG� EHIRUH� D� IHGHUDO� FRXUW� FDQ� KROG� DQ
HYLGHQWLDU\�KHDULQJ��.HHQH\�Y��7DPD\R�5H\HV�����
8�6�� ��� �� �������� ,Q� .HHQH\�� ZH� H[SODLQHG� WKDW
�OLWWOH� >FRXOG@� EH� VDLG� IRU� KROGLQJ� D� KDEHDV

SHWLWLRQHU� WR� RQH� VWDQGDUG� IRU� IDLOLQJ� WR� EULQJ� D
FODLP� LQ� VWDWH� FRXUW� DQG� H[FXVLQJ� WKH� SHWLWLRQHU
XQGHU� DQRWKHU�� ORZHU� VWDQGDUG� IRU� IDLOLQJ� WR
GHYHORS�WKH�IDFWXDO�EDVLV�RI�WKDW�FODLP�LQ�WKH�VDPH
IRUXP���,G���DW�����$QG��FRQVLVWHQW�ZLWK�&ROHPDQ�
ZH� KHOG� WKDW� HYLGHQWLDU\� GHYHORSPHQW� ZRXOG� EH
LQDSSURSULDWH��ZKHUH�WKH�FDXVH�DVVHUWHG�LV�DWWRUQH\
HUURU�������8�6���DW�����Q����

)RXU� \HDUV� ODWHU�� &RQJUHVV� HQDFWHG� $('3$� DQG
UHSODFHG� .HHQH\� D� FDXVH�DQG�SUHMXGLFH� VWDQGDUG
IRU�HYLGHQWLDU\�GHYHORSPHQW�ZLWK� WKH�HYHQ��PRUH
VWULQJHQW�UHTXLUHPHQWV��QRZ�FRGLILHG�DW����8�6�&�
������H������:LOOLDPV�Y��7D\ORU������8�6����������
������� �0LFKDHO� :LOOLDPV��� 6HFWLRQ� �����H����
SURYLGHV� WKDW�� LI�D�SULVRQHU��KDV� IDLOHG� WR�GHYHORS
WKH� IDFWXDO� EDVLV� RI� D� FODLP� LQ� 6WDWH� FRXUW
SURFHHGLQJV��� D� IHGHUDO� FRXUW� PD\� KROG� �DQ
HYLGHQWLDU\� KHDULQJ� RQ� WKH� FODLP�� LQ� RQO\� WZR
OLPLWHG�VFHQDULRV��(LWKHU�WKH�FODLP�PXVW�UHO\�RQ����
D� �QHZ�� DQG� �SUHYLRXVO\� XQDYDLODEOH�� �UXOH� RI
FRQVWLWXWLRQDO� ODZ�� PDGH� UHWURDFWLYHO\� DSSOLFDEOH
E\�WKLV�&RXUW��RU������D�IDFWXDO�SUHGLFDWH�WKDW�FRXOG
QRW� KDYH� EHHQ� SUHYLRXVO\� GLVFRYHUHG� WKURXJK� WKH
H[HUFLVH� RI� GXH� GLOLJHQFH��� �������H�����$��L��
�LL��� ,I� D� SULVRQHU� FDQ� VDWLVI\� HLWKHU� RI� WKHVH
H[FHSWLRQV�� KH� DOVR� PXVW� VKRZ� WKDW� IXUWKHU
IDFWILQGLQJ� ZRXOG� GHPRQVWUDWH�� �E\� FOHDU� DQG
FRQYLQFLQJ� HYLGHQFH��� WKDW� �QR� UHDVRQDEOH
IDFWILQGHU��ZRXOG�KDYH�FRQYLFWHG�KLP�RI�WKH�FULPH
FKDUJHG�� ������H�����%��� )LQDOO\�� HYHQ� LI� DOO� RI
WKHVH� UHTXLUHPHQWV� DUH� VDWLVILHG�� D� IHGHUDO� KDEHDV
FRXUW�VWLOO�LV�QRW�UHTXLUHG�WR�KROG�D�KHDULQJ�RU�WDNH
DQ\� HYLGHQFH�� /LNH� WKH� GHFLVLRQ� WR� JUDQW� KDEHDV
UHOLHI� LWVHOI�� WKH� �� � GHFLVLRQ� WR� SHUPLW� QHZ
HYLGHQFH� PXVW� EH� LQIRUPHG� E\� SULQFLSOHV� RI
FRPLW\� DQG� ILQDOLW\� WKDW� JRYHUQ� HYHU\� IHGHUDO
KDEHDV�FDVH��&I��%URZQ������8�6���DW�BBB��BBB�VOLS
RS���DW��������

��

(YHQ� WKRXJK� $('3$� ODUJHO\� GLVSODFHG� .HHQH\�
������H����� UHWDLQHG� �RQH� DVSHFW� RI� .HHQH\
V
KROGLQJ��� 0LFKDHO� :LOOLDPV�� ���� 8�6��� DW� ����
1DPHO\��������H�����DSSOLHV�RQO\�ZKHQ�D�SULVRQHU
�KDV�IDLOHG�WR�GHYHORS�WKH�IDFWXDO�EDVLV�RI�D�FODLP��
:H� LQWHUSUHW� �IDLO��� FRQVLVWHQW� ZLWK� .HHQH\�� WR
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PHDQ� WKDW� WKH� SULVRQHU�PXVW� EH� �DW� IDXOW�� IRU� WKH
XQGHYHORSHG� UHFRUG� LQ� VWDWH� FRXUW�� ���� 8�6��� DW
����� $� SULVRQHU� LV� �DW� IDXOW�� LI� KH� �EHDUV
UHVSRQVLELOLW\� IRU� WKH� IDLOXUH�� WR� GHYHORS� WKH
UHFRUG��,ELG�

,,,

5HVSRQGHQWV� FRQFHGH� WKDW� WKH\� GR� QRW� VDWLVI\
������H����
V�QDUURZ�H[FHSWLRQV��1RQHWKHOHVV��WKH
&RXUW�RI�$SSHDOV� IRUJDYH� UHVSRQGHQWV
� IDLOXUHV� WR
GHYHORS�WKH�VWDWH�FRXUW�UHFRUG�EHFDXVH��LQ�LWV�YLHZ�
WKH\� HDFK� UHFHLYHG� LQHIIHFWLYH� DVVLVWDQFH� RI� VWDWH
SRVWFRQYLFWLRQ� FRXQVHO��:H� QRZ� KROG� WKDW�� XQGHU
������H������ D� IHGHUDO� KDEHDV� FRXUW� PD\� QRW
FRQGXFW� DQ� HYLGHQWLDU\� KHDULQJ� RU� RWKHUZLVH
FRQVLGHU� HYLGHQFH� EH\RQG� WKH� VWDWH�FRXUW� UHFRUG
EDVHG� RQ� LQHIIHFWLYH� DVVLVWDQFH� RI� VWDWH
SRVWFRQYLFWLRQ�FRXQVHO�

$

5HVSRQGHQWV
� SULPDU\� FODLP� LV� WKDW� D� SULVRQHU� LV
QRW��DW�IDXOW���0LFKDHO�:LOOLDPV������8�6���DW�����
DQG�WKHUHIRUH�KDV�QRW��IDLOHG�WR�GHYHORS�WKH�IDFWXDO
EDVLV� RI� D� FODLP� LQ� 6WDWH� FRXUW� SURFHHGLQJV��
������H������ LI� VWDWH� SRVWFRQYLFWLRQ� FRXQVHO
QHJOLJHQWO\�IDLOHG�WR�GHYHORS�WKH�VWDWH�UHFRUG�IRU�D
FODLP�RI�LQHIIHFWLYH�DVVLVWDQFH�RI�WULDO�FRXQVHO��%XW
XQGHU� $('3$� DQG� RXU� SUHFHGHQWV�� VWDWH
SRVWFRQYLFWLRQ� FRXQVHO
V� LQHIIHFWLYH� DVVLVWDQFH� LQ
GHYHORSLQJ� WKH� VWDWH�FRXUW� UHFRUG� LV� DWWULEXWHG� WR
WKH�SULVRQHU������

�

$V� VWDWHG� DERYH�� D� SULVRQHU� �EHDUV� WKH� ULVN� LQ
IHGHUDO�KDEHDV� IRU� DOO� DWWRUQH\�HUURUV�PDGH� LQ� WKH
FRXUVH�RI�WKH�UHSUHVHQWDWLRQ���&ROHPDQ������8�6��
DW� ����� XQOHVV� FRXQVHO� SURYLGHV� �FRQVWLWXWLRQDOO\
LQHIIHFWLYH�� DVVLVWDQFH��0XUUD\������8�6��� DW� ����
$QG�� EHFDXVH� WKHUH� LV� QR� FRQVWLWXWLRQDO� ULJKW� WR
FRXQVHO� LQ� VWDWH� SRVWFRQYLFWLRQ� SURFHHGLQJV�� VHH
'DYLOD������8�6���DW�BBB��VOLS�RS���DW�����D�SULVRQHU
RUGLQDULO\� PXVW� �EHD>U@� UHVSRQVLELOLW\�� IRU� DOO
DWWRUQH\�HUURUV�GXULQJ�WKRVH�SURFHHGLQJV��0LFKDHO

:LOOLDPV������8�6���DW������$PRQJ�WKRVH�HUURUV��D
VWDWH�SULVRQHU�LV�UHVSRQVLEOH�IRU�FRXQVHO
V�QHJOLJHQW
IDLOXUH�WR�GHYHORS�WKH�VWDWH�SRVWFRQYLFWLRQ�UHFRUG�

%RWK� EHIRUH� DQG� DIWHU� $('3$�� RXU� SULRU� FDVHV
KDYH� PDGH� WKLV� SRLQW� FOHDU�� )LUVW�� LQ� .HHQH\�
�PDWHULDO�IDFWV�KDG�QRW�EHHQ�DGHTXDWHO\�GHYHORSHG
LQ�WKH�VWDWH�SRVWFRQYLFWLRQ�FRXUW��DSSDUHQWO\�GXH�WR
WKH� QHJOLJHQFH� RI� SRVWFRQYLFWLRQ� FRXQVHO��� ���
8�6��� DW� �� �FLWDWLRQ� RPLWWHG��� :H� UHTXLUHG� WKH
SULVRQHU� WR� GHPRQVWUDWH� FDXVH� DQG� SUHMXGLFH� WR
IRUJLYH� SRVWFRQYLFWLRQ� FRXQVHO
V� GHILFLHQW
SHUIRUPDQFH�� VHH� LG��� DW� ���� DQG� UHFRJQL]HG� WKDW
FRXQVHO
V� QHJOLJHQFH�� RQ� LWV� RZQ�� ZDV� QRW� D
VXIILFLHQW�FDXVH��VHH�LG���DW�����Q����

6HFRQG�� LQ�0LFKDHO� :LOOLDPV�� ZH� FRQILUPHG� WKDW
�WKH� RSHQLQJ� FODXVH� RI� ������H����� FRGLILHV
.HHQH\
V� WKUHVKROG� VWDQGDUG� RI� GLOLJHQFH�� VR� WKDW
SULVRQHUV�ZKR�ZRXOG�KDYH�KDG�WR�VDWLVI\�.HHQH\
V
>FDXVH�DQG�SUHMXGLFH@� WHVW� �� �� �� DUH�QRZ�FRQWUROOHG
E\�������H�����������8�6���DW������,Q�RWKHU�ZRUGV�
EHFDXVH� .HHQH\� KHOG� D� SULVRQHU� UHVSRQVLEOH� IRU
VWDWH� SRVWFRQYLFWLRQ� FRXQVHO
V� QHJOLJHQW� IDLOXUH� WR
GHYHORS� WKH� VWDWH�FRXUW� UHFRUG�� WKH� VDPH� UXOH
DSSOLHG� XQGHU� ������H������ )RU� WKDW� UHDVRQ�� �D
IDLOXUH�WR�GHYHORS�WKH�IDFWXDO�EDVLV�RI�D�FODLP���DV
������H����� UHTXLUHV�� �LV� QRW� HVWDEOLVKHG� XQOHVV
WKHUH� LV� ODFN� RI� GLOLJHQFH�� RU� VRPH� JUHDWHU� IDXOW�
DWWULEXWDEOH� WR� WKH� SULVRQHU� RU� WKH� SULVRQHU
V
FRXQVHO�� ����8�6��� DW� ���� �HPSKDVLV� DGGHG���:H
WKHQ� DSSOLHG� WKDW� UXOH� DQG� KHOG� WKDW� VWDWH
SRVWFRQYLFWLRQ� FRXQVHO
V� �IDLOXUH� WR� LQYHVWLJDWH� ���
LQ� DQ\WKLQJ� EXW� D� FXUVRU\� PDQQHU� WULJJHUHG@� WKH
RSHQLQJ� �� � FODXVH� RI� ������H������� ,G��� DW� ����
����

��

7KLUG��LQ�+ROODQG�Y��-DFNVRQ������8�6������������
�SHU�FXULDP���ZH�DJDLQ�KHOG�D�SULVRQHU�UHVSRQVLEOH
IRU�VWDWH�SRVWFRQYLFWLRQ�FRXQVHO
V�QHJOLJHQW�IDLOXUH
WR�GHYHORS�WKH�VWDWH�FRXUW�UHFRUG��6HYHQ�\HDUV�DIWHU
WKH�SULVRQHU
V�FRQYLFWLRQ��DQG�DIWHU�KH�KDG�DOUHDG\
EHHQ� GHQLHG� VWDWH� SRVWFRQYLFWLRQ� UHOLHI�� WKH
SULVRQHU� IRXQG� D� QHZ� ZLWQHVV� WR� SURYLGH
LPSHDFKPHQW� WHVWLPRQ\��6HH� LG��� DW� ���������7KH
SULVRQHU�FODLPHG�WKDW�KH�GLVFRYHUHG�WKH�ZLWQHVV�VR
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ODWH�EHFDXVH��VWDWH�SRVWFRQYLFWLRQ�FRXQVHO�GLG�QRW
KHHG� KLV� SOHDV� IRU� DVVLVWDQFH��� ,G��� DW� �����&LWLQJ
&ROHPDQ� DQG�0LFKDHO� :LOOLDPV�� ZH� UHMHFWHG� WKH
SULVRQHU
V� FODLP�� �$WWRUQH\� QHJOLJHQFH���ZH� KHOG�
�LV� FKDUJHDEOH� WR� WKH� FOLHQW� DQG� SUHFOXGHV� UHOLHI
XQOHVV�WKH�FRQGLWLRQV�RI�������H�����DUH�VDWLVILHG��
����8�6���DW�����

,Q�VXP��XQGHU�������H������D�SULVRQHU�LV��DW�IDXOW�
HYHQ� ZKHQ� VWDWH� SRVWFRQYLFWLRQ� FRXQVHO� LV
QHJOLJHQW�� ,Q� VXFK� D� FDVH�� D� IHGHUDO� FRXUW� PD\
RUGHU� DQ�HYLGHQWLDU\�KHDULQJ�RU�RWKHUZLVH� H[SDQG
WKH� VWDWH�FRXUW� UHFRUG� RQO\� LI� WKH� SULVRQHU� FDQ
VDWLVI\�������H����
V�VWULQJHQW�UHTXLUHPHQWV�

�

5HVSRQGHQWV� GLVSXWH� QRQH� RI� WKLV�� ,QVWHDG�� WKH\
UHO\�DOPRVW�H[FOXVLYHO\�RQ�0DUWLQH]
V�KROGLQJ�WKDW
LQHIIHFWLYH� DVVLVWDQFH� RI� SRVWFRQYLFWLRQ� FRXQVHO
FDQ�EH� �FDXVH�� WR� IRUJLYH�SURFHGXUDO� GHIDXOW� RI� D
WULDO�LQHIIHFWLYH�DVVLVWDQFH� FODLP� LI� D� 6WDWH
IRUHFORVHV�GLUHFW� UHYLHZ�RI� WKDW�FODLP��DV�$UL]RQD
FRQ�FHGHGO\�GRHV��6HH�����8�6���DW����5HVSRQGHQWV
FRQWHQG�WKDW�ZKHUH��SHU�0DUWLQH]��D�SULVRQHU�LV�QRW
UHVSRQVLEOH� IRU� VWDWH� SRVWFRQYLFWLRQ� FRXQVHO
V
IDLOXUH�WR�UDLVH�D�FODLP��LW�PDNHV�OLWWOH�VHQVH�WR�KROG
WKH�SULVRQHU�UHVSRQVLEOH�IRU�WKH�IDLOXUH�WR�GHYHORS
WKDW� FODLP�� 7KXV�� UHVSRQGHQWV� SURSRVH� H[WHQGLQJ
0DUWLQH]� VR� WKDW� LQHIIHFWLYH� DVVLVWDQFH� RI
SRVWFRQYLFWLRQ� FRXQVHO� FDQ� H[FXVH� D� SULVRQHU
V
IDLOXUH� WR� GHYHORS� WKH� VWDWH�FRXUW� UHFRUG� XQGHU
������H�����

&RQJUHVV� IRUHFORVHG� UHVSRQGHQWV
� SURSRVHG
H[SDQVLRQ� RI�0DUWLQH]� ZKHQ� LW� SDVVHG� $('3$�
0DUWLQH]� GHFLGHG� WKDW�� �� � LQ� WKH� H[HUFLVH� RI� RXU
�HTXLWDEOH� MXGJPHQW�� DQG� �GLVFUHWLRQ��� LW� ZDV
DSSURSULDWH� WR� PRGLI\� �>W@KH� UXOHV� IRU� ZKHQ� D
SULVRQHU� PD\� HVWDEOLVK� FDXVH� WR� H[FXVH� D
SURFHGXUDO�GHIDXOW��� ,G��� DW� ���� 6XFK� �H[FHSWLRQV�
WR� SURFHGXUDO� GHIDXOW� �DUH� MXGJH�PDGH� UXOHV�� WKDW
ZH� PD\� PRGLI\� �RQO\� ZKHQ� QHFHVVDU\��� 'UHWNH�
����8�6���DW������+HUH��KRZHYHU��������H�����LV�D
VWDWXWH� WKDW� ZH� KDYH� QR� DXWKRULW\� WR� DPHQG�
�:KHUH� &RQJUHVV� KDV� HUHFWHG� D� FRQVWLWXWLRQDOO\
YDOLG� EDUULHU� WR� KDEHDV� UHOLHI�� D� FRXUW� FDQQRW

GHFOLQH�WR�JLYH�LW�HIIHFW���0F4XLJJLQ������8�6���DW
���� �6FDOLD�� -��� GLVVHQWLQJ��� VHH� DOVR� ([� SDUWH
%ROOPDQ����&UDQFK����������������0DUVKDOO��&��-��
IRU� WKH� &RXUW��� )RU� H[DPSOH�� LQ�0F4XLJJLQ�� ZH
H[SODLQHG� WKDW� ZH� KDYH� QR� SRZHU� WR� OD\HU� D
PLVFDUULDJH�RI�MXVWLFH� RU� DFWXDO�LQQRFHQFH
H[FHSWLRQ�RQ�WRS�RI�WKH�QDUURZ�OLPLWDWLRQV�DOUHDG\
LQFOXGHG�LQ�������H������6HH�����8�6���DW��������
�PDMRULW\�RSLQLRQ��

��

7KH� VDPH� IROORZV� KHUH�� :H� KDYH� QR� SRZHU� WR
UHGHILQH�ZKHQ�D�SULVRQHU��KDV�IDLOHG�WR�GHYHORS�WKH
IDFWXDO� EDVLV� RI� D� FODLP� LQ� 6WDWH� FRXUW
SURFHHGLQJV��� ������H������ %HIRUH� $('3$�
.HHQH\� KHOG� WKDW� �DWWRUQH\� HUURU�� GXULQJ� VWDWH
SRVWFRQYLFWLRQ� SURFHHGLQJV� ZDV� QRW� FDXVH� WR
H[FXVH� DQ� XQGHYHORSHG� VWDWH�FRXUW� UHFRUG�� ���
8�6��� DW� ���� Q�� ��� $QG�� LQ�0LFKDHO� :LOOLDPV�� ZH
DFNQRZOHGJHG� WKDW� ������H����� �UDLVHG� WKH� EDU
.HHQH\� LPSRVHG� RQ� SULVRQHUV� ZKR� ZHUH� QRW
GLOLJHQW� LQ� VWDWH�FRXUW� SURFHHGLQJV��� ���� 8�6��� DW
����� ZKLOH� UHDIILUPLQJ� WKDW� SULVRQHUV� DUH
UHVSRQVLEOH� IRU�DWWRUQH\�HUURU�� VHH� LG��� DW������<HW
KHUH�� UHVSRQGHQWV� FODLP� WKDW� DWWRUQH\� HUURU� DORQH
SHUPLWV� D� IHGHUDO� FRXUW� WR� H[SDQG� WKH� IHGHUDO
KDEHDV�UHFRUG��7KDW�UHVXOW�PDNHV�IDFWILQGLQJ�PRUH
UHDGLO\� DYDLODEOH� WKDQ� .HHQH\� HQYLVLRQHG� SUH�
$('3$�DQG�LJQRUHV�0LFKDHO�:LOOLDPV�DGPRQLWLRQ
WKDW��>F@RXQVHO
V� IDLOXUH�� WR�SHUIRUP�DV�D��GLOLJHQW
DWWRUQH\���WULJJHUV�WKH�RSHQLQJ�FODXVH�RI�������H�
������ ���� 8�6��� DW� ��������� :H� VLPSO\� FDQQRW
VTXDUH� UHVSRQGHQWV
� SURSRVHG� UHVXOW�ZLWK�$('3$
RU�RXU�SUHFHGHQWV�

5HVSRQGHQWV� SURSRVH� WKDW� &RQJUHVV� PD\� KDYH
DFWXDOO\� �� � LQYLWHG� WKHLU� MXGLFLDO� XSGDWH�
$FFRUGLQJ�WR�UHVSRQGHQWV��0DUWLQH]�H[SODLQHG�WKDW
&ROHPDQ� OHIW� RSHQ�ZKHWKHU� LQHIIHFWLYH� DVVLVWDQFH
RI� VWDWH�SRVWFRQYLFWLRQ� FRXQVHO�PLJKW�RQH�GD\�EH
FDXVH� WR� IRUJLYH�SURFHGXUDO�GHIDXOW�� DW� OHDVW� LQ�DQ
�LQLWLDO�UHYLHZ� FROODWHUDO� SURFHHGLQJ��� 0DUWLQH]�
����8�6���DW�����ZKHUH�VWDWH�FROODWHUDO�UHYLHZ�LV�WKH
ILUVW�SODFH�D�SULVRQHU�FDQ�SUHVHQW�D�FKDOOHQJH�WR�KLV
FRQYLFWLRQ��� &ROHPDQ�� ���� 8�6��� DW� ����

��
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5HVSRQGHQWV� FRQWHQG� WKDW� &RQJUHVV� PLJKW� KDYH
HQDFWHG�������H�����ZLWK�WKH�H[SHFWDWLRQ�WKDW�WKLV
&RXUW�RQH�GD\�ZRXOG�RSHQ�WKDW�GRRU�

:H� GR� QRW� DJUHH�� )LUVW�� �>J@LYHQ� RXU� IUHTXHQW
UHFRJQLWLRQ� WKDW� $('3$� OLPLWHG� UDWKHU� WKDQ
H[SDQGHG� WKH� DYDLODELOLW\� RI� KDEHDV� UHOLHI� ���� LW� LV
LPSODXVLEOH�WKDW��ZLWKRXW�VD\LQJ�VR���)U\�Y��3OLOHU�
����8�6�������������������&RQJUHVV� LQWHQGHG�WKLV
&RXUW�WR�OLEHUDOL]H�WKH�DYDLODELOLW\�RI�KDEHDV�UHOLHI
JHQHUDOO\�� RU� DFFHVV� WR� IHGHUDO� IDFWILQGLQJ
VSHFLILFDOO\��6HFRQG�� LQ�&ROHPDQ��ZH��UHLWHUDWH>G@
WKDW�FRXQVHO
V�LQHIIHFWLYHQHVV�ZLOO�FRQVWLWXWH�FDXVH
RQO\� LI� LW� LV� DQ� LQGHSHQGHQW� FRQVWLWXWLRQDO
YLRODWLRQ��� DQG� VXUPLVHG� WKDW� D� K\SRWKHWLFDO
FRQVWLWXWLRQDO� ULJKW� WR� LQLWLDO�UHYLHZ
SRVWFRQYLFWLRQ� FRXQVHO� FRXOG� JLYH� ULVH� WR� D
FRUUHVSRQGLQJ� FODLP� IRU� FDXVH�� ����8�6��� DW� ����
VHH� DOVR�0DUWLQH]�� ���� 8�6��� DW� ����� 6LQFH� WKHQ�
KRZHYHU��ZH�KDYH�UHSHDWHGO\�UHDIILUPHG�WKDW�WKHUH
LV� QR� FRQVWLWXWLRQDO� ULJKW� WR� FRXQVHO� LQ� VWDWH
SRVWFRQYLFWLRQ�SURFHHGLQJV��6HH��H�J���'DYLOD�����
8�6���DW�BBB�VOLS�RS���DW����

:H� DOVR� UHMHFW� UHVSRQGHQWV
� HTXLWDEOH� UHZULWH� RI
������H�����EHFDXVH� LW� ODFNV�DQ\�SULQFLSOHG� OLPLW�
7KLV� &RXUW
V� KROGLQJ� LQ�0DUWLQH]� DGGUHVVHG� RQO\
RQH� NLQG� RI� FODLP�� LQHIIHFWLYH� DVVLVWDQFH� RI� WULDO
FRXQVHO�� 6HH� ���� 8�6��� DW� ��� :H� OLPLWHG� RXU
KROGLQJ� LQ� WKDW� ZD\� WR� UHIOHFW� RXU� �HTXLWDEOH
MXGJPHQW�� WKDW� WULDO�LQHIIHFWLYH�DVVLVWDQFH� FODLPV
DUH�XQLTXHO\�LPSRUWDQW��,G���DW��������5HVSRQGHQWV
SURSRVH� WKDW� ZH� VLPLODUO\� VKRXOG� SHUPLW� IDFWXDO
GHYHORSPHQW� XQGHU� ������H����� RQO\� IRU� WULDO�
LQHIIHFWLYH�DVVLVWDQFH� FODLPV�� %XW� ������H����
DSSOLHV� ZKHQHYHU� DQ\� VWDWH� SULVRQHU� �IDLOHG� WR
GHYHORS� WKH� IDFWXDO� EDVLV� RI� D� FODLP�� �� ��

������H����� �HPSKDVLV� DGGHG��� ZLWKRXW� OLPLWDWLRQ
WR�DQ\�VSHFLILF�FODLP��7KHUH�ZRXOG�EH�QR�UHDVRQ�WR
OLPLW�UHVSRQGHQWV
�UHFRQVWUXFWLRQ�RI�������H�����DV
WKH\� SURSRVH�� 8QOLNH� IRU� SURFHGXUDO� GHIDXOW�� ZH
ODFN� HTXLWDEOH� DXWKRULW\� WR� DPHQG� D� VWDWXWH� WR
DGGUHVV�RQO\�D�VXEVHW�RI�FODLPV��7KXV��LI�D�SULVRQHU
ZHUH� QRW� �DW� IDXOW�� XQGHU� ������H����� VLPSO\
EHFDXVH� SRVWFRQYLFWLRQ� FRXQVHO� SURYLGHG
LQHIIHFWLYH�DVVLVWDQFH��0LFKDHO�:LOOLDPV������8�6��

DW� ����� WKH� SULVRQHU
V� EODPHOHVVQHVV� QHFHVVDULO\
ZRXOG� H[WHQG� WR� DQ\� FODLP� WKDW� SRVWFRQYLFWLRQ
FRXQVHO� QHJOLJHQWO\� IDLOHG� WR� GHYHORS�� 1RW� HYHQ
0DUWLQH]�VZHHSV�WKDW�EURDGO\�

��

)LQDOO\�� VHWWLQJ� DVLGH� WKDW� ZH� ODFN� DXWKRULW\� WR
DPHQG� ������H����
V� FOHDU� WH[W�� 0DUWLQH]� LWVHOI
FXWV� DJDLQVW� UHVSRQGHQWV
� SURSRVHG� UHVXOW�
0DUWLQH]� ZDV� �XQXVXDOO\� H[SOLFLW� DERXW� WKH
QDUURZQHVV�RI�RXU�GHFLVLRQ���7UHYLQR������8�6���DW
�����52%(576��&��-���GLVVHQWLQJ���7KH�&RXUW�OHIW
QR�GRXEW�WKDW��>W@KH�UXOH�RI�&ROHPDQ�JRYHUQV�LQ�DOO
EXW� WKH� OLPLWHG� FLUFXPVWDQFHV� UHFRJQL]HG� KHUH��
0DUWLQH]������8�6���DW�����HPSKDVLV�DGGHG����7KLV
DJJUHVVLYHO\� OLPLWLQJ� ODQJXDJH� ZDV� QRW� VLPSO\� D
FXVWRPDU\� QRG� WR� WKH� WUXLVP� WKDW�ZH� GHFLGH� RQO\
WKH� FDVH� EHIRUH� XV��� 7UHYLQR�� ���� 8�6��� DW� ���
�52%(576��&�� -��� GLVVHQWLQJ�� �LQWHUQDO� TXRWDWLRQ
PDUNV�RPLWWHG����,W�ZDV�LQVWHDG�DQ�LPSRUWDQW�SDUW�
RI� WKH� &RXUW
V� KROGLQJ�� ,ELG�� ,Q� VKRUW�� 0DUWLQH]
IRUHFORVHG�DQ\�H[WHQVLRQ�RI�LWV�KROGLQJ�EH\RQG�WKH
�QDUURZ�H[FHSWLRQ�� WR� SURFHGXUDO� GHIDXOW� DW� LVVXH
LQ�WKDW�FDVH������8�6���DW���

7R� EH� VXUH�� 0DUWLQH]� UHFRJQL]HG� WKDW� VWDWH
SULVRQHUV� RIWHQ� QHHG� �HYLGHQFH� RXWVLGH� WKH� WULDO
UHFRUG��WR�VXSSRUW�WKHLU�WULDO�LQHIIHFWLYH�DVVLVWDQFH
FODLPV��,G��� DW� ,6�� %XW�0DUWLQH]� GLG� QRW� SUHVFULEH
ODUJHO\� XQERXQGHG� DFFHVV� WR� QHZ� HYLGHQFH
ZKHQHYHU�SRVWFRQYLFWLRQ�FRXQVHO�LV�LQHIIHFWLYH��DV
UHVSRQGHQWV�SURSRVH��5DWKHU��0DUWLQH]�UHFRJQL]HG
RXU� RYHUDUFKLQJ� UHVSRQVLELOLW\� �WR� HQVXUH� WKDW
VWDWH�FRXUW�MXGJPHQWV�DUH�DFFRUGHG�WKH�ILQDOLW\�DQG
UHVSHFW�QHFHVVDU\�WR�SUHVHUYH�WKH�LQWHJULW\�RI�OHJDO
SURFHHGLQJV�ZLWKLQ�RXU�V\VWHP�RI�IHGHUDOLVP���,G��
DW����,Q�SDUWLFXODU��WKH�&RXUW�H[SODLQHG�WKDW�LWV���
�KROGLQJ� �� �� �� RXJKW�QRW� WR�SXW� D� VLJQLILFDQW� VWUDLQ
RQ� VWDWH� UHVRXUFHV��� EHFDXVH� D� 6WDWH� �IDFHG� ZLWK
WKH�TXHVWLRQ�ZKHWKHU�WKHUH�LV�FDXVH�IRU�DQ�DSSDUHQW
GHIDXOW�� �� ��PD\� DQVZHU�� WKDW� WKH� GHIDXOWHG� FODLP
�LV�ZKROO\�ZLWKRXW�IDFWXDO�VXSSRUW���,G���DW�������
7KDW�DVVXUDQFH�KDV�ELWH�RQO\� LI� WKH�6WDWH�FDQ� UHO\
RQ� WKH� VWDWH�FRXUW� UHFRUG�� 2WKHUZLVH�� �IHGHUDO
KDEHDV�FRXUWV�ZRXOG�URXWLQHO\�EH�UHTXLUHG�WR�KROG

��
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HYLGHQWLDU\� KHDULQJV� WR� GHWHUPLQH�� ZKHWKHU� VWDWH
SRVWFRQYLFWLRQ� FRXQVHO
V� IDFWILQGLQJ� IHOO� VKRUW�
0XUUD\������8�6���DW�����

7KH�FDVHV�XQGHU�UHYLHZ�GHPRQVWUDWH�WKH�LPSURSHU
EXUGHQ� LPSRVHG� RQ� WKH� 6WDWHV� ZKHQ� 0DUWLQH]
DSSOLHV� EH\RQG� LWV� QDUURZ� VFRSH�� 7KH� VSUDZOLQJ
HYLGHQWLDU\� KHDULQJ� LQ� -RQHV� LV� SDUWLFXODUO\
SRLJQDQW��2VWHQVLEO\�WR�DVVHVV�FDXVH�DQG�SUHMXGLFH
XQGHU�0DUWLQH]��WKH�'LVWULFW�&RXUW�RUGHUHG�D���GD\
KHDULQJ� WKDW� LQFOXGHG� WHVWLPRQ\� IURP� QR� IHZHU
WKDQ����ZLWQHVVHV��LQFOXGLQJ�GHIHQVH�WULDO�FRXQVHO�
GHIHQVH� SRVWFRQYLFWLRQ� FRXQVHO�� WKH� OHDG
LQYHVWLJDWLQJ�GHWHFWLYH��WKUHH�IRUHQVLF�SDWKRORJLVWV�
DQ� HPHUJHQF\� PHGLFLQH� DQG� WUDXPD� VSHFLDOLVW�� D
ELRPHFKDQLFV� DQG� IXQFWLRQDO� KXPDQ� DQDWRP\
H[SHUW�� DQG� D� FULPH� VFHQH� DQG� EORRGVWDLQ� SDWWHUQ
DQDO\VW�� 6HH� ���� )��G�� DW� ������ ����������� 2I
WKHVH� ZLWQHVVHV�� RQO\� RQH� RI� WKH� IRUHQVLF
SDWKRORJLVWV�DQG�WKH� OHDG�GHWHFWLYH� WHVWLILHG�DW� WKH
RULJLQDO�WULDO��6HH�LG���DW������������7KH�UHPDLQGHU
WHVWLILHG� RQ� YLUWXDOO\� HYHU\� GLVSXWHG� LVVXH� LQ� WKH
FDVH�� LQFOXGLQJ� WKH� WLPLQJ� RI� 5DFKHO� *UD\
V
LQMXULHV� DQG�KHU� FDXVH� RI� GHDWK�� 6HH� LG��� DW� �����
������7KLV�ZKROHVDOH�UHOLWLJDWLRQ�RI�-RQHV
�JXLOW�LV
SODLQO\�QRW�ZKDW�0DUWLQH]�HQYLVLRQHG�

%

0DUWLQH]� DVLGH�� UHVSRQGHQWV� SURSRVH� D� VHFRQG
UHDGLQJ� RI� ������H����� WKDW� VXSSRVHGO\� SHUPLWV
FRQVLGHUDWLRQ� RI� QHZ� HYLGHQFH� LQ� WKHLU� KDEHDV
FDVHV�� 7KHLU� LQWHUSUHWDWLRQ� SURFHHGV� LQ� WZR� VWHSV�
)LUVW�� UHVSRQGHQWV� DUJXH� WKDW� EHFDXVH�������H����
EDUV�RQO\� �DQ�HYLGHQWLDU\�KHDULQJ�RQ� WKH� FODLP�� ��
�� � D� IHGHUDO� FRXUW� PD\� KROG� DQ� HYLGHQWLDU\
KHDULQJ� WR� GHWHUPLQH� ZKHWKHU� WKHUH� LV� FDXVH� DQG
SUHMXGLFH�� ,Q� UHVSRQGHQWV
� YLHZ�� D� VR�FDOOHG
�0DUWLQH]�KHDULQJ��LV�QRW�D��KHDULQJ�RQ�WKH�FODLP��
������H����� �HPSKDVLV� DGGHG��� 6HFRQG�� ZLWK� WKDW
HYLGHQFH� DGPLWWHG� IRU� FDXVH� DQG� SUHMXGLFH�
UHVSRQGHQWV� FRQWHQG� WKDW� WKH� KDEHDV� FRXUW� PD\
WKHQ� FRQVLGHU� WKH� QHZ� HYLGHQFH� WR� HYDOXDWH� WKH
PHULWV� RI� WKH� XQGHUO\LQJ� LQHIIHFWLYH�DVVLVWDQFH
FODLP��%\�FRQVLGHULQJ�DOUHDG\�DGPLWWHG�HYLGHQFH�

UHVSRQGHQWV� UHDVRQ�� WKH� KDEHDV� FRXUW� LV� QRW
KROGLQJ� D� �KHDULQJ�� WKDW� ������H����� RWKHUZLVH
ZRXOG�SURKLELW��,ELG�

��

7KHUH�DUH�JRRG�UHDVRQV�WR�GRXEW�UHVSRQGHQWV
�ILUVW
SRLQW�� EXW� ZH� QHHG� QRW� DGGUHVV� LW� EHFDXVH� RXU
SUHFHGHQW� VTXDUHO\� IRUHFORVHV� WKH� VHFRQG�� ,Q
+ROODQG�� ZH� H[SODLQHG� WKDW� ������H����
V
�UHVWULFWLRQV�DSSO\�D�IRUWLRUL�ZKHQ�D�SULVRQHU�VHHNV
UHOLHI� EDVHG� RQ� QHZ� HYLGHQFH� ZLWKRXW� DQ
HYLGHQWLDU\� KHDULQJ��� ����8�6��� DW� ���� �HPSKDVLV
GHOHWHG���7KH�EDVLV� IRU�RXU�GHFLVLRQ�ZDV�REYLRXV�
$� FRQWUDU\� UHDGLQJ� ZRXOG� KDYH� FRXQWHQDQFHG� DQ
HQG�UXQ�DURXQG� WKH� VWDWXWH��)HGHUDO�KDEHDV� FRXUWV
FRXOG�KDYH�DFFHSWHG�DQ\�QHZ�HYLGHQFH�VR�ORQJ�DV
WKH\�DYRLGHG�ODEHOLQJ�WKHLU� LQWDNH�RI�WKH�HYLGHQFH
DV� D� �KHDULQJ���7KHUHIRUH��ZKHQ� D� IHGHUDO� KDEHDV
FRXUW� FRQYHQHV� DQ� HYLGHQWLDU\� KHDULQJ� IRU� DQ\
SXUSRVH�� RU� RWKHUZLVH� DGPLWV� RU� UHYLHZV� QHZ
HYLGHQFH�IRU�DQ\�SXUSRVH��LW�PD\�QRW�FRQVLGHU�WKDW
HYLGHQFH� RQ� WKH� PHULWV� RI� D� QHJOLJHQW� SULVRQHU
V
GHIDXOWHG�FODLP�XQOHVV�WKH�H[FHSWLRQV�LQ�������H�
����DUH�VDWLVILHG�

5HVSRQGHQWV� DOO� EXW� FRQFHGH� WKDW� WKHLU� DUJXPHQW
DPRXQWV� WR� WKH�VDPH�NLQG�RI�HYDVLRQ�RI�������H�
����WKDW�ZH�UHMHFWHG�LQ�+ROODQG��7KH\�QRQHWKHOHVV
REMHFW� WKDW� +ROODQG� UHQGHUV� PDQ\� 0DUWLQH]
KHDULQJV� D� QXOOLW\�� EHFDXVH� WKHUH� LV� QR� SRLQW� LQ
GHYHORSLQJ� D� UHFRUG� IRU� FDXVH� DQG� SUHMXGLFH� LI� D
IHGHUDO� FRXUW� FDQQRW� ODWHU� FRQVLGHU� WKDW� HYLGHQFH
RQ� WKH� PHULWV�� :KLOH� ZH� DJUHH� WKDW� DQ\� VXFK
0DUWLQH]�KHDULQJ�ZRXOG�VHUYH�QR�SXUSRVH��WKDW�LV�D
UHDVRQ� WR� GLVSHQVH� ZLWK� 0DUWLQH]� KHDULQJV
DOWRJHWKHU��QRW�WR�VHW�������H�����DVLGH���� �7KXV�
LI� WKDW� SURYLVLRQ� DSSOLHV� DQG� WKH� SULVRQHU� FDQQRW
VDWLVI\� LWV� �VWULQJHQW� UHTXLUHPHQWV��� 0LFKDHO
:LOOLDPV������8�6���DW������D�IHGHUDO�FRXUW�PD\�QRW
KROG�DQ�HYLGHQWLDU\�KHDULQJ�RU�RWKHUZLVH�FRQVLGHU
QHZ�HYLGHQFH�WR�DVVHVV�FDXVH�DQG�SUHMXGLFH�XQGHU
0DUWLQH]�

��

7KLV� IROORZV� IURP� RXU� GHFLVLRQ� LQ� 6FKULUR� Y�
/DQGULJDQ�� ����8�6�� ���� �������� 7KHUH��ZH� KHOG
WKDW�D�IHGHUDO�FRXUW���>L@Q�GHFLGLQJ�ZKHWKHU�WR�JUDQW
DQ�HYLGHQWLDU\�KHDULQJ��������PXVW�FRQVLGHU�ZKHWKHU
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VXFK�D�KHDULQJ�FRXOG�HQDEOH�DQ�DSSOLFDQW�WR�SURYH��
�� ��IDFWXDO�DOOHJDWLRQV�>WKDW@�ZRXOG�HQWLWOH�>KLP@�WR
IHGHUDO�KDEHDV�UHOLHI���,G��� DW�������7KLV�DSSURDFK
PDNHV� HPLQHQW� VHQVH��� IRU� LI� �GLVWULFW� FRXUWV� KHOG
HYLGHQWLDU\� KHDULQJV�ZLWKRXW� ILUVW� DVNLQJ�ZKHWKHU
WKH�HYLGHQFH�WKH�SHWLWLRQHU�VHHNV�WR�SUHVHQW�ZRXOG
VDWLVI\�$('3$
V�GHPDQGLQJ�VWDQGDUGV��WKH\�ZRXOG
QHHGOHVVO\� SURORQJ� IHGHUDO� KDEHDV� SURFHHGLQJV��
&XOOHQ������8�6��� DW��������� �62720$<25�� -��
GLVVHQWLQJ��� +HUH�� KROGLQJ� D� 0DUWLQH]� KHDULQJ
ZKHQ� WKH� SULVRQHU� FDQQRW� �VDWLVI\� $('3$
V
GHPDQGLQJ� VWDQGDUGV�� LQ� ������H����� ZRXOG
�SURORQJ� IHGHUDO� KDEHDV� SURFHHGLQJV�� ZLWK� QR
SXUSRVH�� ���� 8�6��� DW� ���� �62720$<25�� -��
GLVVHQWLQJ��� $QG� EHFDXVH� D� IHGHUDO� KDEHDV� FRXUW
PD\� QHYHU� �QHHGOHVVO\� SURORQJ�� D� KDEHDV� FDVH�
LELG��� SDUWLFXODUO\� JLYHQ� WKH� �HVVHQWLDO�� QHHG� WR
SURPRWH� WKH� ILQDOLW\� RI� VWDWH� FRQYLFWLRQV�
&DOGHURQ������8�6���DW������D�0DUWLQH]�KHDULQJ�LV
LPSURSHU� LI� WKH� QHZO\� GHYHORSHG� HYLGHQFH� QHYHU
ZRXOG� �HQWLWOH� >WKH� SULVRQHU@� WR� IHGHUDO� KDEHDV
UHOLHI���6FKULUR������8�6���DW�����

&

8OWLPDWHO\�� UHVSRQGHQWV
� SURSRVHG� H[SDQVLRQ� RI
IDFWILQGLQJ� LQ� IHGHUDO� FRXUW��ZKHWKHU� E\�0DUWLQH]
RU� RWKHU� PHDQV�� FRQIOLFWV� ZLWK� DQ\� DSSURSULDWHO\
OLPLWHG� IHGHUDO� KDEHDV� UHYLHZ�� ,Q� RXU� GXDO�
VRYHUHLJQ� V\VWHP�� IHGHUDO� FRXUWV� PXVW� DIIRUG
XQZDYHULQJ�UHVSHFW�WR�WKH�FHQWUDOLW\��RI�WKH�WULDO�RI
D� FULPLQDO� FDVH� LQ� VWDWH� FRXUW���:DLQZULJKW�� ���
8�6��� DW� ���� 7KDW� LV� WKH� PRPHQW� DW� ZKLFK� �
>V@RFLHW\
V�UHVRXUFHV�KDYH��� �EHHQ�FRQFHQWUDWHG����
LQ� RUGHU� WR� GHFLGH�� ZLWKLQ� WKH� OLPLWV� RI� KXPDQ
IDOOLELOLW\��WKH�TXHVWLRQ�RI�JXLOW�RU�LQQRFHQFH�RI�RQH
RI� LWV�FLWL]HQV���,ELG���VHH�DOVR�+HUUHUD�Y��&ROOLQV�
���� 8�6�� ����� ���� ��������'DYLOD�� ���� 8�6��� DW
BBB� �VOLS� RS��� DW� ���� 6XFK� LQWHUYHQWLRQ� LV� DOVR� DQ
DIIURQW�WR�WKH�6WDWH�DQG�LWV�FLWL]HQV�ZKR�UHWXUQHG�D
YHUGLFW� RI� JXLOW� DIWHU� FRQVLGHULQJ� WKH� HYLGHQFH
EHIRUH� WKHP�� )HGHUDO� FRXUWV�� \HDUV� ODWHU�� ODFN� WKH
FRPSHWHQFH� DQG� DXWKRULW\� WR� UHOLWLJDWH� D� 6WDWH
V
FULPLQDO�FDVH�

��

7KH�GLVVHQW�FRQWHQGV�WKDW�ZH��RYHUVWDWH@�WKH�KDUP
WR� 6WDWHV� WKDW� ZRXOG� UHVXOW� IURP� DOORZLQJ�
SULVRQHUV� WR� GHYHORS� HYLGHQFH� RXWVLGH� ������H�
���
V�QDUURZ�H[FHSWLRQV��3RVW��DW�����1RW�VR��6HULDO
UHOLWLJDWLRQ� RI� ILQDO� FRQYLFWLRQV� XQGHUPLQHV� WKH
ILQDOLW\�WKDW��LV�HVVHQWLDO�WR�ERWK�WKH�UHWULEXWLYH�DQG
GHWHUUHQW� IXQFWLRQV� RI� FULPLQDO� ODZ��� &DOGHURQ�
����8�6���DW������VHH�DOVR�(QJOH������8�6���DW�����
����� DQG�Q�� ���� )XUWKHU�� EURDGO\� DYDLODEOH� KDEHDV
UHOLHI� HQFRXUDJHV� SULVRQHUV� WR� �
VDQGED>J@
�� VWDWH
FRXUWV� E\� �VHOHFWLQJ@� D� IHZ� SURPLVLQJ� FODLPV� IRU
DLULQJ�� RQ� VWDWH� SRVWFRQYLFWLRQ� UHYLHZ�� �ZKLOH
UHVHUYLQJ�RWKHUV�IRU�IHGHUDO�KDEHDV�UHYLHZ��VKRXOG
VWDWH� SURFHHGLQJV� FRPH� XS� VKRUW�� 0XUUD\�� ���
8�6���DW������VHH�DOVR�:DLQZULJKW������8�6���DW����
6WDWH�SULVRQHUV�DOUHDG\�KDYH�D�VWURQJ� LQFHQWLYH� WR
VDYH� FODLPV� IRU� IHGHUDO� KDEHDV� SURFHHGLQJV� LQ
RUGHU� WR� DYRLG� WKH� KLJKO\� GHIHUHQWLDO� VWDQGDUG� RI
UHYLHZ� WKDW� DSSOLHV� WR� FODLPV� SURSHUO\� UDLVHG� LQ
VWDWH�FRXUW��6HH�������G���+DUULQJWRQ������8�6���DW
����� 3HUPLWWLQJ� IHGHUDO� IDFWILQGLQJ� ZRXOG
HQFRXUDJH�\HW�PRUH�IHGHUDO� OLWLJDWLRQ�RI�GHIDXOWHG
FODLPV�

��

%HFDXVH� ZH� KDYH� QR� ZDUUDQW� WR� LPSRVH� DQ\
IDFWILQGLQJ� EH\RQG� ������H����
V� QDUURZ
H[FHSWLRQV� WR� $('3$
V� �JHQ�HUD>O@� ED>U� RQ@
HYLGHQWLDU\� KHDULQJV��� 0F4XLJJLQ�� ���� 8�6��� DW
����� ZH� UHYHUVH� WKH� MXGJPHQWV� RI� WKH� &RXUW� RI
$SSHDOV�

,W�LV�VR�RUGHUHG������

-XVWLFH�6RWRPD\RU��ZLWK�ZKRP�-XVWLFH�%UH\HU�DQG
-XVWLFH�.DJDQ�MRLQ��GLVVHQWLQJ�

7KH� 6L[WK� $PHQGPHQW� JXDUDQWHHV� FULPLQDO
GHIHQGDQWV� WKH� ULJKW� WR� WKH� HIIHFWLYH� DVVLVWDQFH�RI
FRXQVHO� DW� WULDO�� 7KLV� &RXUW� KDV� UHFRJQL]HG� WKDW
ULJKW� DV� �D�EHGURFN�SULQFLSOH�� WKDW� FRQVWLWXWHV� WKH
YHU\� �IRXQGDWLRQ� IRU� RXU� DGYHUVDU\� V\VWHP�� RI
FULPLQDO�MXVWLFH��0DUWLQH]�Y��5\DQ������8�6�������
��������7RGD\��KRZHYHU�� WKH�&RXUW�KDPVWULQJV�WKH
IHGHUDO� FRXUWV
� DXWKRULW\� WR� VDIHJXDUG� WKDW� ULJKW�
7KH�&RXUW
V�GHFLVLRQ�ZLOO� OHDYH�PDQ\�SHRSOH�ZKR
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ZHUH� FRQYLFWHG� LQ� YLRODWLRQ� RI� WKH� 6L[WK
$PHQGPHQW� WR� IDFH� LQFDUFHUDWLRQ� RU� HYHQ
H[HFXWLRQ� ZLWKRXW� DQ\� PHDQLQJIXO� FKDQFH� WR
YLQGLFDWH�WKHLU�ULJKW�WR�FRXQVHO�

,Q�UHDFKLQJ�LWV�GHFLVLRQ��WKH�&RXUW�DOO�EXW�RYHUUXOHV
WZR� UHFHQW� SUHFHGHQWV� WKDW� UHFRJQL]HG� D� FULWLFDO
H[FHSWLRQ� WR� WKH� JHQHUDO� UXOH� WKDW� IHGHUDO� FRXUWV
PD\� QRW� FRQVLGHU� FODLPV� RQ� KDEHDV� UHYLHZ� WKDW
ZHUH� QRW� UDLVHG� LQ� VWDWH� FRXUW�� -XVW� ��� \HDUV� DJR�
WKH� &RXUW� KHOG� WKDW� D� IHGHUDO� FRXUW�PD\� FRQVLGHU�
�� � D� KDEHDV� SHWLWLRQHU
V� VXEVWDQWLDO� FODLP� RI
LQHIIHFWLYH� DVVLVWDQFH� RI� WULDO� FRXQVHO� �D� �WULDO�
LQHIIHFWLYHQHVV�� FODLP��� HYHQ� LI� QRW� SUHVHQWHG� LQ
VWDWH�FRXUW�� LI� WKH�6WDWH�EDUUHG� WKH�SHWLWLRQHU� IURP
DVVHUWLQJ� WKDW� FODLP� XQWLO� VWDWH� SRVWFRQYLFWLRQ
SURFHHGLQJV�� DQG� WKH� SHWLWLRQHU
V� FRXQVHO� LQ� WKRVH
SURFHHGLQJV� ZDV� DOVR� LQHIIHFWLYH�� 6HH� LG��� DW� ���
VHH� DOVR� 7UHYLQR� Y�� 7KDOHU�� ���� 8�6�� ����� ���
��������0DUWLQH]�DQG�7UHYLQR�HVWDEOLVK�WKDW�VXFK�D
SHWLWLRQHU� LV�QRW�DW� IDXOW� IRU�DQ\�IDLOXUH� WR�EULQJ�D
WULDO�LQHIIHFWLYHQHVV� FODLP� LQ� VWDWH� FRXUW�� 'HVSLWH
WKHVH�SUHFHGHQWV��WKH�&RXUW�WRGD\�KROGV�WKDW�VXFK�D
SHWLWLRQHU�LV�QRQHWKHOHVV�DW�IDXOW�IRU�WKH�LQHIIHFWLYH
DVVLVWDQFH�RI�SRVWFRQYLFWLRQ�FRXQVHO�LQ�GHYHORSLQJ
WKH�HYLGHQFH�RI�WULDO�LQHIIHFWLYHQHVV�LQ�VWDWH�FRXUW�
7KH�&RXUW� LQVWHDG�KROGV� WKDW� D�SHWLWLRQHU� LQ� WKHVH
FLUFXPVWDQFHV�� KDYLQJ� UHFHLYHG� LQHIIHFWLYH
DVVLVWDQFH� RI� WULDO� DQG� SRVWFRQYLFWLRQ� FRXQVHO�� LV
EDUUHG� IURP� GHYHORSLQJ� VXFK� HYLGHQFH� LQ� IHGHUDO
FRXUW�

��

7KLV�GHFLVLRQ� LV�SHUYHUVH�� ,W� LV� LOORJLFDO�� ,W�PDNHV
QR�VHQVH� WR�H[FXVH�D�KDEHDV�SHWLWLRQHU
V�FRXQVHO
V
IDLOXUH� WR� UDLVH� D� FODLP� DOWRJHWKHU� EHFDXVH� RI
LQHIIHFWLYH� DVVLVWDQFH� LQ� SRVWFRQYLFWLRQ
SURFHHGLQJV�� DV�0DUWLQH]� DQG�7UHYLQR� GLG�� EXW� WR
IDXOW� WKH� VDPH� SHWLWLRQHU� IRU� WKDW� SRVWFRQYLFWLRQ
FRXQVHO
V�IDLOXUH�WR�GHYHORS�HYLGHQFH�LQ�VXSSRUW�RI
WKH� WULDO�LQHIIHFWLYHQHVV� FODLP�� ,Q� VR� GRLQJ�� WKH
&RXUW� JXWV� 0DUWLQH]
V� DQG� 7UHYLQR� V� FRUH
UHDVRQLQJ�� 7KH� &RXUW� DOVR� DUURJDWHV� SRZHU� IURP
&RQJUHVV�� 7KH� &RXUW
V� DQDO\VLV� LPSURSHUO\
UHFRQILJXUHV� WKH� EDODQFH� &RQJUHVV� VWUXFN� LQ� WKH

$QWLWHUURULVP�DQG�(IIHFWLYH�'HDWK�3HQDOW\�$FW�RI
����� �$('3$�� EHWZHHQ� VWDWH� LQWHUHVWV� DQG
LQGLYLGXDO�FRQVWLWXWLRQDO�ULJKWV�

%\� WKH� &RXUW
V� WHOOLQJ�� LWV� KROGLQJ� �KRZHYHU
LPSODXVLEOH�� LV� FRPSHOOHG� E\� VWDWXWH�� 0DNH� QR
PLVWDNH�� 1HLWKHU� $('3$� QRU� WKLV� &RXUW
V
SUHFHGHQWV� UHTXLUH� WKLV� UHVXOW�� ,� UHVSHFWIXOO\
GLVVHQW�

,

7KH�PDMRULW\�VHWV�IRUWK�WKH�JUXHVRPH�QDWXUH�RI�WKH
PXUGHUV� �� � ZLWK� ZKLFK� UHVSRQGHQWV� ZHUH
FKDUJHG��2XU�&RQVWLWXWLRQ�LQVLVWV��KRZHYHU��WKDW�QR
PDWWHU� KRZ� KHLQRXV� WKH� FULPH�� DQ\� FRQYLFWLRQ
PXVW� EH� VHFXUHG� UHVSHFWLQJ� DOO� FRQVWLWXWLRQDO
SURWHFWLRQV��7KH�KLVWRU\�RI� UHVSRQGHQWV
� WULDOV�DQG
WKHLU� VWDWH� SRVWFRQYLFWLRQ� SURFHHGLQJV� LOOXVWUDWHV
WKH�EUHDNGRZQ�LQ�WKH�DGYHUVDULDO�V\VWHP�FDXVHG�E\
LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO��D�YLRODWLRQ�RI�WKH
6L[WK�$PHQGPHQW�

��

$

5HVSRQGHQW�%DUU\�/HH�-RQHV�ZDV�FKDUJHG�ZLWK�WKH
PXUGHU� RI� KLV� JLUOIULHQG
V� ��\HDU�ROG� GDXJKWHU�
5DFKHO�*UD\��7KH�6WDWH�DUJXHG�WKDW�5DFKHO�GLHG�DV
D�UHVXOW�RI�DQ�LQMXU\�VKH�VXVWDLQHG�ZKLOH�LQ�-RQHV

FDUH��-RQHV
�WULDO�FRXQVHO�IDLOHG�WR�XQGHUWDNH�HYHQ�D
FXUVRU\� LQYHVWLJDWLRQ� DQG�� DV� D� UHVXOW�� GLG� QRW
XQFRYHU� UHDGLO\� DYDLODEOH� PHGLFDO� HYLGHQFH� WKDW
FRXOG� KDYH� VKRZQ� WKDW� 5DFKHO� VXVWDLQHG� KHU
LQMXULHV�ZKHQ� VKH�ZDV�QRW� LQ� -RQHV
� FDUH��+DYLQJ
KHDUG� QRQH� RI� WKLV� HYLGHQFH�� WKH� MXU\� FRQYLFWHG
-RQHV�DQG�WKH�WULDO�MXGJH�VHQWHQFHG�KLP�WR�GHDWK�

-RQHV� ILOHG� IRU� SRVWFRQYLFWLRQ� UHYLHZ� LQ� $UL]RQD
VWDWH� FRXUW�� 8QGHU� $UL]RQD� ODZ�� -RQHV� ZDV� QRW
SHUPLWWHG� WR� DUJXH� RQ� GLUHFW� DSSHDO� WKDW� KLV� WULDO
FRXQVHO� UHQGHUHG� FRQVWLWXWLRQDOO\� LQHIIHFWLYH
DVVLVWDQFH�� DFFRUGLQJO\�� VWDWH� SRVWFRQYLFWLRQ
UHYLHZ�ZDV�KLV� ILUVW�RSSRUWXQLW\� WR� UDLVH�KLV� WULDO�
LQHIIHFWLYHQHVV� FODLP�� 6HH� 6WDWH� Y�� 6SUHLW]�� ���
$UL]�����������3��G������������������$W�WKLV�VWDJH�
KRZHYHU�� -RQHV� ZDV� PHW� ZLWK� DQRWKHU� HJUHJLRXV
IDLOXUH�RI�FRXQVHO��$UL]RQD�VWDWH�ODZ�VHWV�PLQLPXP
TXDOLILFDWLRQV� WKDW� DWWRUQH\V� PXVW� PHHW� WR� EH
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DSSRLQWHG� LQ� FDSLWDO� FDVHV� OLNH� -RQHV
�� EXW� WKH
$UL]RQD� 6XSUHPH� &RXUW� ZDLYHG� WKRVH
UHTXLUHPHQWV� LQ� -RQHV
� FDVH�� DQG� WKH� VWDWH� FRXUW
DSSRLQWHG� SRVWFRQYLFWLRQ� FRXQVHO� ZKR� ODFNHG
WKRVH� TXDOLILFDWLRQV�� 6HH� -RQHV� Y�� 5\DQ�� ���
)�6XSS��G� ������ ����� �$UL]�� ������ �FLWLQJ� $UL]�
5HY�� 6WDW�� $QQ�� ��������� ��������� -RQHV
� QHZ
FRXQVHO�FRQGXFWHG�DOPRVW�QR�LQYHVWLJDWLRQ�RXWVLGH
RI� WKH� HYLGHQFH� LQ� WKH� WULDO� �� � UHFRUG�� ,Q� VKRUW�
-RQHV
�SRVWFRQYLFWLRQ�FRXQVHO�IDLOHG�WR�LQYHVWLJDWH
WKH� LQHIIHFWLYH� DVVLVWDQFH� RI� -RQHV
� WULDO� FRXQVHO�
&RXQVHO� PRYHG� IRU� WKH� DSSRLQWPHQW� RI� DQ
LQYHVWLJDWRU��EXW�GLG�VR�XQGHU�WKH�ZURQJ�SURYLVLRQ
RI�$UL]RQD� ODZ��7KH�PRWLRQ�ZDV�GHQLHG��&RXQVHO
XOWLPDWHO\�ILOHG�D�SHWLWLRQ�IRU�SRVWFRQYLFWLRQ�UHOLHI
WKDW� IDLOHG� WR� DGYDQFH� DQ\� DUJXPHQW� WKDW� -RQHV

WULDO� FRXQVHO� ZDV� LQHIIHFWLYH� IRU� IDLOLQJ� WR
LQYHVWLJDWH� WKH� 6WDWH
V� PHGLFDO� HYLGHQFH�� $UL]RQD
FRXUWV�GHQLHG�WKH�SHWLWLRQ��6HH�DQWH��DW�����

��

-RQHV� WKHQ� VRXJKW� IHGHUDO� KDEHDV� UHOLHI�� DW� ODVW
UHSUHVHQWHG� E\� FRPSHWHQW� FRXQVHO�� DQG� DOOHJHG
WKDW� KLV� WULDO� FRXQVHO� SURYLGHG� LQHIIHFWLYH
DVVLVWDQFH�E\� IDLOLQJ�DGHTXDWHO\� WR� LQYHVWLJDWH�KLV
FDVH�� 7KH� 'LVWULFW� &RXUW� KHOG� DQ� HYLGHQWLDU\
KHDULQJ�DW�ZKLFK�-RQHV�SUHVHQWHG�HYLGHQFH�WKDW�WKH
LQMXULHV�WR�5DFKHO�FRXOG�QRW�KDYH�EHHQ�LQIOLFWHG�DW
WKH�WLPH�WKH�6WDWH�DOOHJHG�WKDW�-RQHV�ZDV�ZLWK�KHU�
DQG� WKDW� WKLV� HYLGHQFH� ZRXOG� KDYH� EHHQ� UHDGLO\
DYDLODEOH� WR� -RQHV
� WULDO� DQG� VWDWH� SRVWFRQYLFWLRQ
FRXQVHO�� KDG� WKH\� LQYHVWLJDWHG� WKH� FDVH�� 7KH
'LVWULFW� &RXUW� FRQFOXGHG� WKDW� -RQHV

SRVWFRQYLFWLRQ� FRXQVHO� KDG� UHQGHUHG� LQHIIHFWLYH
DVVLVWDQFH� LQ� IDLOLQJ� WR� UDLVH� WKLV� FODLP� LQ� VWDWH
SRVWFRQYLFWLRQ�SURFHHGLQJV�DQG�WKHUHIRUH�KHOG�WKDW
-RQHV� FRXOG� UDLVH� LW� IRU� WKH� ILUVW� WLPH� LQ� IHGHUDO
FRXUW� XQGHU� 0DUWLQH]�� 7KH� 'LVWULFW� &RXUW� DOVR
UHOLHG�RQ�WKLV�HYLGHQFH�WR�KROG��RQ�WKH�PHULWV��WKDW
-RQHV� UHFHLYHG� LQHIIHFWLYH� DVVLVWDQFH� DW� WULDO�� 7KH
FRXUW� IRXQG� WKDW� WKHUH� ZDV� D� �UHDVRQDEOH
SUREDELOLW\� WKDW� WKH� MXU\� ZRXOG� QRW� KDYH
XQDQLPRXVO\� FRQYLFWHG� >-RQHV@� RI� DQ\� RI� WKH
FRXQWV�� LI� -RQHV
� WULDO� FRXQVHO� KDG� �DGHTXDWHO\

LQYHVWLJDWHG� DQG� SUHVHQWHG� PHGLFDO� DQG� RWKHU
H[SHUW� WHVWLPRQ\� WR� UHEXW� WKH� 6WDWH
V� WKHRU\�� RI
-RQHV
�JXLOW������)�6XSS��G��DW������

$UL]RQD�PRYHG�WR�VWD\�WKH�JUDQWLQJ�RI�WKH�KDEHDV
ZULW� E\� DUJXLQJ� WKDW� ��� 8�6�&�� ������H������ D
SURYLVLRQ� HQDFWHG� DV� SDUW� RI� $('3$�� EDUUHG� WKH
'LVWULFW�&RXUW� IURP�FRQVLGHULQJ�RQ� WKH�PHULWV� WKH
HYLGHQFH� WKDW� -RQHV� GHYHORSHG� WR� VDWLVI\
0DUWLQH]
V� UHTXLUHPHQWV�� 7KH� 'LVWULFW� &RXUW
GHQLHG�WKH�PRWLRQ��DQG�WKH�1LQWK�&LUFXLW�DIILUPHG
LQ� UHOHYDQW� SDUW�� �� � 5HO\LQJ� RQ� 0DUWLQH]
V
UHFRJQLWLRQ�WKDW��
>F@ODLPV�RI�LQHIIHFWLYH�DVVLVWDQFH
DW� WULDO� RIWHQ� UHTXLUH� LQYHVWLJDWLYH� ZRUN�� 
�� WKH
1LQWK� &LUFXLW� FRQFOXGHG� WKDW� �������H����� GRHV
QRW�SUHYHQW� D�GLVWULFW� FRXUW� IURP�FRQVLGHULQJ�QHZ
HYLGHQFH�� GHYHORSHG� WR� RYHUFRPH� D� SURFHGXUDO
GHIDXOW�XQGHU�0DUWLQH]�Y��5\DQ��ZKHQ�DGMXGLFDWLQJ
WKH�XQGHUO\LQJ�FODLP�RQ�GH�QRYR�UHYLHZ�������)��G
�������������������TXRWLQJ�0DUWLQH]������8�6���DW
����

��

%

5HVSRQGHQW�'DYLG�5DPLUH]�ZDV�FRQYLFWHG�IRU�WKH
FDSLWDO�PXUGHUV�RI�KLV�JLUOIULHQG�DQG�KHU�GDXJKWHU�
$W�WKH�VHQWHQFLQJ�SKDVH��WKH�VWDWH�FRXUW�DSSRLQWHG
D� SV\FKRORJLVW� WR� FRQGXFW� D� PHQWDO� KHDOWK
HYDOXDWLRQ��5DPLUH]
V�FRXQVHO�IDLOHG�WR�SURYLGH�WKH
SV\FKRORJLVW� ZLWK� HYLGHQFH� WKDW� 5DPLUH]� KDG� DQ
LQWHOOHFWXDO�GLVDELOLW\�DQG�IDLOHG�WR�GHYHORS�D�FODLP
RI� LQWHOOHFWXDO� GLVDELOLW\� WR� SUHVHQW� LQ� PLWLJDWLRQ
DJDLQVW� WKH� LPSRVLWLRQ�RI�D�GHDWK� VHQWHQFH�DQG� LQ
VXSSRUW� RI� WKH� LPSRVLWLRQ� RI� D� VHQWHQFH� RI� OLIH
ZLWKRXW�SDUROH��5DPLUH]�ZDV�VHQWHQFHG�WR�GHDWK�

$V�LQ�-RQHV
�FDVH��DQ�$UL]RQD�VWDWH�FRXUW�DSSRLQWHG
5DPLUH]� FRXQVHO� IRU� KLV� VWDWH� SRVWFRQYLFWLRQ
FODLP��$QG�DV� LQ�-RQHV
�FDVH��VWDWH�SRVWFRQYLFWLRQ
SURFHHGLQJV� ZHUH� 5DPLUH]
V� ILUVW� RSSRUWXQLW\� WR
UDLVH� D� FODLP� RI� WULDO� LQHIIHFWLYHQHVV�� 5DPLUH]
V
SRVWFRQYLFWLRQ�DWWRUQH\��KRZHYHU��GLG�QRW�FRQGXFW
DQ\�LQYHVWLJDWLRQ�EH\RQG�WKH�H[LVWLQJ�WULDO�UHFRUG�
GHVSLWH� EHLQJ� DZDUH� RI� LQGLFDWLRQV� WKDW� 5DPLUH]
PLJKW�KDYH� LQWHOOHFWXDO�GLVDELOLWLHV�� LQFOXGLQJ� WKDW
KLV�PRWKHU�GUDQN�ZKHQ�VKH�ZDV�SUHJQDQW�ZLWK�KLP
DQG�WKDW�KH�GHPRQVWUDWHG�GHYHORSPHQWDO�GHOD\V�DV
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D�FKLOG��1RU�GLG�5DPLUH]
V�SRVWFRQYLFWLRQ�FRXQVHO
DUJXH� WKDW� 5DPLUH]
V� WULDO� FRXQVHO� SURYLGHG
LQHIIHFWLYH� DVVLVWDQFH� E\� IDLOLQJ� WR� GHYHORS� DQG
SUHVHQW� WKLV� PLWLJDWLQJ� HYLGHQFH�� $UL]RQD� FRXUWV
GHQLHG�5DPLUH]
V�SRVWFRQYLFWLRQ�SHWLWLRQ�

&LWLQJ� �
FRQFHUQV� UHJDUGLQJ� WKH� TXDOLW\
�� RI
5DPLUH]
V� �� � SULRU� FRXQVHO�� D� )HGHUDO� 'LVWULFW
&RXUW� DSSRLQWHG� WKH� $UL]RQD� )HGHUDO� 3XEOLF
'HIHQGHU� WR� UHSUHVHQW� KLP� LQ� IHGHUDO� KDEHDV
SURFHHGLQJV�� 5DPLUH]� Y�� 5\DQ�� ���� )��G� �����
������&$���������,Q�KLV�KDEHDV�SHWLWLRQ��5DPLUH]
UDLVHG� D� FODLP� FRQFHUQLQJ� WKH� LQHIIHFWLYHQHVV� RI
KLV�WULDO�FRXQVHO��,Q�VXSSRUW�RI�KLV�FODLP��5DPLUH]
VXEPLWWHG� HYLGHQFH� IURP� IDPLO\�PHPEHUV��ZKRP
WULDO�FRXQVHO�DQG�VWDWH�SRVWFRQYLFWLRQ�FRXQVHO�KDG
QHYHU�FRQWDFWHG��UHYHDOLQJ�WKH�GHSWKV�RI�DEXVH�DQG
QHJOHFW� 5DPLUH]� H[SHULHQFHG� DV� D� FKLOG� DQG� WKH
OLIH�ORQJ�PDQLIHVWDWLRQV� RI� KLV� SRVVLEOH� GLVDELOLW\�
7KH�HYLGHQFH�VKRZHG�WKDW�5DPLUH]�JUHZ�XS�HDWLQJ
RQ� WKH� IORRU� DQG� VOHHSLQJ� RQ� GLUW\� PDWWUHVVHV� LQ
KRXVHV� ILOWK\� ZLWK� DQLPDO� IHFHV�� WKDW� 5DPLUH]
V
PRWKHU�ZRXOG�EHDW�KLP�ZLWK�HOHFWULFDO�FRUGV��DQG
WKDW� 5DPLUH]� GLVSOD\HG� PXOWLSOH� DSSDUHQW
GHYHORSPHQWDO� GHOD\V�� LQFOXGLQJ� �GHOD\HG
ZDONLQJ��SRWW\� WUDLQLQJ��DQG�VSHHFK��DQG� LQDELOLW\
WR�PDLQWDLQ�EDVLF�K\JLHQH�RU�WR�XVH�XWHQVLOV�WR�HDW�
,G��� DW� ������ ,Q� DGGLWLRQ�� WKH� FRXUW�DSSRLQWHG
SV\FKRORJLVW� ZKR� HYDOXDWHG� 5DPLUH]� GXULQJ� WKH
VHQWHQFLQJ� SKDVH� RI� WULDO� DYHUUHG� WR� WKH� KDEHDV
FRXUW� WKDW� LI� WULDO� FRXQVHO� KDG� SURYLGHG� KLP�ZLWK
5DPLUH]
V� VFKRRO� UHFRUGV� DQG� SULRU� ,4� VFRUHV�� KH
ZRXOG� KDYH� WKRXJKW� WKH\� VXJJHVWHG� LQWHOOHFWXDO
GLVDELOLW\� DQG� LQVLVWHG� RQ� PRUH� FRPSUHKHQVLYH
WHVWLQJ� �)LQDOO\��5DPLUH]
V�WULDO�FRXQVHO�VXEPLWWHG
DQ�DIILGDYLW�VWDWLQJ�WKDW�VKH�KDG�QRW�EHHQ��SUHSDUHG
WR� KDQGOH� 
WKH� UHSUHVHQWDWLRQ� RI� VRPHRQH� DV
PHQWDOO\� GLVWXUEHG� DV� �� �� �� 5DPLUH]
�� DQG
H[SODLQLQJ� WKDW� WKH� HYLGHQFH� IURP� �� � 5DPLUH]
V
IDPLO\� PHPEHUV�� KDG� VKH� XQFRYHUHG� LW� LQ� DQ
LQYHVWLJDWLRQ���
ZRXOG�KDYH�FKDQJHG�WKH�ZD\�>VKH@
KDQGOHG� ERWK� >5DPLUH]
V@� JXLOW� SKDVH� DQG� KLV
VHQWHQFLQJ� SKDVH�
�� ,G��� DW� ������ ,Q� OLJKW� RI� WKLV
HYLGHQFH�� 5DPLUH]� VRXJKW� DQ� RSSRUWXQLW\� WR
GHYHORS�KLV�WULDO�LQHIIHFWLYHQHVV�FODLP�IXUWKHU�

��

�

��

�

� 7KLV� HYLGHQFH� ZRXOG� KDYH� EHHQ� UHOHYDQW

IRU� WKH� MXURUV
� SHQDOW\� GHOLEHUDWLRQV�

$UL]RQD�ODZ�UHTXLUHV�WKH�SHQDOW\�SKDVH�MXU\

WR�FRQVLGHU��LQ�GHFLGLQJ�ZKHWKHU�WR�LPSRVH

D� GHDWK� VHQWHQFH�� FHUWDLQ� �PLWLJDWLQJ

FLUFXPVWDQFHV��� LQFOXGLQJ� WKH� �GHIHQGDQW
V

FDSDFLW\� WR�DSSUHFLDWH� WKH�ZURQJIXOQHVV�RI

KLV� FRQGXFW��� $UL]�� 5HY�� 6WDW�� $QQ�� ����

����*������ 7KH� &RQVWLWXWLRQ� JXDUDQWHHV

FRQYLFWHG� FDSLWDO� GHIHQGDQWV� WKH� ULJKW� WR

SUHVHQW�PLWLJDWLQJ�HYLGHQFH��6HH�(GGLQJV�Y�
2NODKRPD������8�6�������������

� 7KH� 'LVWULFW� &RXUW� LQLWLDOO\� GHQLHG

5DPLUH]
V� SHWLWLRQ�� DQG�5DPLUH]� DSSHDOHG�

:KLOH�KLV�DSSHDO�ZDV�SHQGLQJ�LQ�WKH�1LQWK

&LUFXLW�� WKLV� &RXUW� GHFLGHG� 0DUWLQH]� Y�
5\DQ�� ���� 8�6�� �� �������� DQG� WKH� 1LQWK
&LUFXLW� UHPDQGHG� 5DPLUH]
V� DSSHDO� WR� WKH

'LVWULFW�&RXUW�LQ�OLJKW�RI�WKDW�GHFLVLRQ��6HH

$SS�� ��������� 2Q� UHPDQG�� WKH� 'LVWULFW

&RXUW� RUGHUHG� VXSSOHPHQWDO� EULHILQJ�� DQG

5DPLUH]� VXEPLWWHG� DIILGDYLWV� IURP� KLV

IDPLO\� PHPEHUV� DQG� WULDO� FRXQVHO� LQ

VXSSRUW� RI� KLV� WULDO�LQHIIHFWLYHQHVV� FODLP�

6HH�LG���DW�������������������

7KH�'LVWULFW�&RXUW�GHQLHG�UHOLHI�RQ�5DPLUH]
V�WULDO�
LQHIIHFWLYHQHVV�FODLP�DQG�GHFOLQHG�WR�DOORZ�IXUWKHU
HYLGHQWLDU\� GHYHORSPHQW�� 2Q� DSSHDO�� $UL]RQD
FRQFHGHG� WKDW� 5DPLUH]
V� SRVWFRQYLFWLRQ� FRXQVHO
SHUIRUPHG�GHILFLHQWO\��7KH�1LQWK�&LUFXLW� UHYHUVHG
DQG�UHPDQGHG��KROGLQJ�WKDW�5DPLUH]�KDG�VDWLVILHG
WKH� UHTXLUHPHQWV� RI� 0DUWLQH]� EHFDXVH
SRVWFRQYLFWLRQ� FRXQVHO� KDG� SURYLGHG� LQHIIHFWLYH
UHSUHVHQWDWLRQ� DQG� 5DPLUH]
V� WULDO�LQHIIHFWLYHQHVV
FODLP�ZDV� VXEVWDQWLDO��7KH�1LQWK�&LUFXLW� GLUHFWHG
WKH� 'LVWULFW� &RXUW� WR� DOORZ� HYLGHQWLDU\
GHYHORSPHQW� RI� 5DPLUH]
V� WULDO�LQHIIHFWLYHQHVV
FODLP�� UHFRJQL]LQJ� WKDW� KH� KDG� EHHQ� �SUHFOXGHG
IURP� VXFK� GHYHORSPHQW� EHFDXVH� RI� KLV� SRVW�
FRQYLFWLRQ� FRXQVHO
V� LQHIIHFWLYH� UHSUHVHQWDWLRQ��
����)��G��DW������

,,
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0DUWLQH]� DQG� 7UHYLQR� DIIRUG� KDEHDV� SHWLWLRQHUV
OLNH� -RQHV� DQG� 5DPLUH]� WKH� RSSRUWXQLW\� WR� EULQJ
FHUWDLQ� WULDO�LQHIIHFWLYHQHVV� FODLPV� IRU� WKH� ILUVW
WLPH� LQ� IHGHUDO� FRXUW�� 7KH� TXHVWLRQ� EHIRUH� WKH
&RXUW� LV� ZKHWKHU� -RQHV� DQG� 5DPLUH]� FDQ� PDNH
JRRG�RQ� WKDW�RSSRUWXQLW\�E\�GHYHORSLQJ�HYLGHQFH
LQ� VXSSRUW� RI� WKHVH� FODLPV�� RU� ZKHWKHU� $('3$
QHYHUWKHOHVV� UHTXLUHV� WKHP� WR� UHO\� RQ� WKH� VWDWH�
FRXUW� UHFRUGV�� FRQVWUXFWHG�E\� LQHIIHFWLYH� WULDO� DQG
SRVWFRQYLFWLRQ��� �FRXQVHO��EHFDXVH�WKH\��IDLOHG�WR
GHYHORS� WKH� IDFWXDO� EDVLV� RI� >WKH� LQHIIHFWLYH
DVVLVWDQFH@� FODLP>V@� LQ� 6WDWH� FRXUW� SURFHHGLQJV��
���8�6�&��������H�����

��

8QGHU�WKLV�&RXUW
V�SUHFHGHQWV��WKH�DQVZHU�LV�FOHDU�
0DUWLQH]�DQG�7UHYLQR�HVWDEOLVK�WKDW�SHWLWLRQHUV�DUH
QRW�DW�IDXOW�IRU�DQ\�IDLOXUH�WR�UDLVH�WKHLU�FODLPV�LQ
VWDWH� FRXUW� LQ� WKHVH� FLUFXPVWDQFHV�� 2WKHU
SUHFHGHQWV� KROG� WKDW� $('3$
V� ������H����
V
�IDLOHG� WR� GHYHORS�� ODQJXDJH�� WRR�� LQFRUSRUDWHV� D
WKUHVKROG�UHTXLUHPHQW�WKDW�WKH�SHWLWLRQHU�EH�DW�IDXOW
IRU� QRW� GHYHORSLQJ� HYLGHQFH�� $� SHWLWLRQHU� FDQQRW
ORJLFDOO\� EH� IDXOWOHVV� IRU� QRW� EULQJLQJ� D� FODLP
EHFDXVH� RI� SRVWFRQYLFWLRQ� FRXQVHO
V
LQHIIHFWLYHQHVV��\HW�DW� IDXOW� IRU�QRW�GHYHORSLQJ� LWV
HYLGHQWLDU\�EDVLV�IRU�H[DFWO\�WKH�VDPH�UHDVRQ�

$

7KLV� &RXUW
V� SUHFHGHQWV�� FXOPLQDWLQJ� LQ�0DUWLQH]
DQG� 7UHYLQR�� H[SODLQ� WKH� FLUFXPVWDQFHV� XQGHU
ZKLFK�KDEHDV�SHWLWLRQHUV� DUH�GHHPHG�DFFRXQWDEOH
IRU� WKHLU� DWWRUQH\V
� IDLOXUHV� WR� SUHVHQW� FODLPV� LQ
VWDWH� FRXUW�� $� SHWLWLRQHU� ZKR� GRHV� QRW� SURSHUO\
SUHVHQW� D� FODLP� LQ� D� VWDWH� SURFHHGLQJ� JHQHUDOO\
PD\�QRW� UDLVH� WKH� FODLP� LQ� IHGHUDO� FRXUW�� EHFDXVH
WKH�FODLP�KDV�EHHQ��SURFHGXUDOO\�GHIDXOWHG���6HH�
H�J���0XUUD\�Y��&DUULHU������8�6������������������

$�IHGHUDO�FRXUW��KRZHYHU��FDQ�H[FXVH�D�SURFHGXUDO
GHIDXOW�DQG�SHUPLW�D�SHWLWLRQHU�WR�UDLVH�D�FODLP�IRU
WKH�ILUVW� WLPH�LQ�IHGHUDO�FRXUW� LI� WKH�SHWLWLRQHU�FDQ
�GHPRQVWUDWH� FDXVH� IRU� WKH� SURFHGXUDO� GHIDXOW� LQ
VWDWH� FRXUW� DQG� DFWXDO� SUHMXGLFH� DV� D� UHVXOW� RI� WKH
DOOHJHG� YLRODWLRQ� RI� IHGHUDO� ODZ��� 0DSOHV� Y�
7KRPDV�� ���� 8�6�� ����� ���� ������� �LQWHUQDO
TXRWDWLRQ� PDUNV� DQG� DOWHUDWLRQV� RPLWWHG��� 7KLV

&RXUW� KDV� KHOG� WKDW� �>F@DXVH� IRU� D� SURFHGXUDO
GHIDXOW� H[LVWV� ZKHUH� VRPHWKLQJ� H[WHUQDO� WR� WKH
SHWLWLRQHU� �� �� �� WKDW� FDQQRW� IDLUO\� EH� DWWULEXWHG� WR
KLP�LPSHGHG�KLV�HIIRUWV�WR�FRPSO\�ZLWK�WKH�6WDWH
V
SURFHGXUDO� UXOH��� ,ELG�� �LQWHUQDO� TXRWDWLRQ� PDUNV
DQG�DOWHUDWLRQV�RPLWWHG��

$V� D� JHQHUDO� PDWWHU�� DWWRUQH\� HUURU� GRHV� QRW
FRQVWLWXWH� �� � FDXVH� WR� H[FXVH� SURFHGXUDO� GHIDXOW
EHFDXVH� FRXUWV� DWWULEXWH� DWWRUQH\V
� HUURUV� WR� WKHLU
FOLHQWV��&ROHPDQ�Y��7KRPSVRQ������8�6����������
�������� ,Q� FHUWDLQ� VLWXDWLRQV�� KRZHYHU�� DWWRUQH\
HUURU�ZLOO� LQVWHDG� �EH� VHHQ� DV� DQ� H[WHUQDO� IDFWRU�
DQG� WKHUHIRUH� FRQVWLWXWH� FDXVH�� ,G��� DW� ����� ,Q
0DSOHV��ZH�KHOG�WKDW�ZKHUH�DQ�DWWRUQH\�DEDQGRQHG
KLV�FOLHQW�ZLWKRXW�QRWLFH���SULQFLSOHV�RI�DJHQF\�ODZ
DQG� IXQGDPHQWDO� IDLUQHVV�� UHTXLUHG� ILQGLQJ� FDXVH
WR� H[FXVH� D� SURFHGXUDO� GHIDXOW�� DV� WKH� SHWLWLRQHU
KDG� EHHQ� �GLVDUPHG� E\� H[WUDRUGLQDU\
FLUFXPVWDQFHV�TXLWH�EH\RQG�KLV�FRQWURO�������8�6��
DW������,Q�&ROHPDQ��ZH�H[SODLQHG�WKDW��>D@WWRUQH\
HUURU� WKDW� FRQVWLWXWHV� LQHIIHFWLYH� DVVLVWDQFH� RI
FRXQVHO�� VLPLODUO\� GHPRQVWUDWHV� FDXVH� WR� H[FXVH
SURFHGXUDO� GHIDXOW� LQ� WKH� FRQWH[W� RI� D� GLUHFW
DSSHDO������8�6��� DW����������&ROHPDQ� H[SODLQHG
WKDW� HUURU� WKDW� �FRQVWLWXWHV� D� YLRODWLRQ� RI
SHWLWLRQHU
V�ULJKW�WR�FRXQVHO�������PXVW�EH�VHHQ�DV�DQ
H[WHUQDO�IDFWRU��L�H���
LPSXWHG�WR�WKH�6WDWH
��EHFDXVH
WKH� 6L[WK� $PHQGPHQW� SODFHV� WKH� EXUGHQ� RI
JXDUDQWHHLQJ�HIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�RQ�WKH
6WDWH��,G���DW�����

��

&ROHPDQ� OHIW� XQDQVZHUHG� WKH� TXHVWLRQ� ZKHWKHU
LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� DW� WKH
SRVWFRQYLFWLRQ� VWDJH�� ZKHUH� GHIHQGDQWV� JHQHUDOO\
GR�QRW�KDYH�D�FRQVWLWXWLRQDO�ULJKW�WR�FRXQVHO��FRXOG
DOVR�FRQVWLWXWH�FDXVH�WR�H[FXVH�GHIDXOW��6HH�LG���DW
�����7KLV�TXHVWLRQ�LV�FULWLFDO�LQ�$UL]RQD�DQG�RWKHU
6WDWHV� WKDW� GR� QRW� DOORZ�GHIHQGDQWV� WR� UDLVH� WULDO�
LQHIIHFWLYHQHVV� FODLPV� RQ� GLUHFW� DSSHDO�� ZKHUH
LQGLYLGXDOV� DUH� FRQVWLWXWLRQDOO\� HQWLWOHG� WR
HIIHFWLYH�FRXQVHO��DQG�LQVWHDG�UHTXLUH�WKHP�WR�UDLVH
WKHVH� FODLPV� IRU� WKH� ILUVW� WLPH� LQ� FROODWHUDO
SURFHHGLQJV�� LQ� ZKLFK� WKLV� &RXUW� KDV� QRW
UHFRJQL]HG�D�FRQVWLWXWLRQDO�ULJKW�WR�FRXQVHO�

19

Shinn v. Ramirez     No. 20-1009 (U.S. May. 23, 2022)

68



0DUWLQH]�� ���� 8�6�� ��� KHOG� WKDW� LQ� WKHVH� 6WDWHV�
SRVWFRQYLFWLRQ� FRXQVHO
V� IDLOXUH� WR� UDLVH� D
VXEVWDQWLDO� WULDO�LQHIIHFWLYHQHVV� FODLP� FRXOG
FRQVWLWXWH� FDXVH� WR� H[FXVH� D� SURFHGXUDO� GHIDXOW�
7KH� &RXUW� REVHUYHG� WKDW� ZKHUH� D� VWDWH� FROODWHUDO
SURFHHGLQJ� LV� WKH� ILUVW� WLPH� WKDW� D� SHWLWLRQHU� FDQ
SUHVV� D� WULDO�LQHIIHFWLYHQHVV� FODLP�� WKH� FROODWHUDO
SURFHHGLQJ� LV� �WKH� �� � HTXLYDOHQW� RI� D� SULVRQHU
V
GLUHFW� DSSHDO��� DQG� FRQVWLWXWHV� WKH� SHWLWLRQHU
V
�
RQH�DQG�RQO\�DSSHDO
��DV� WR� WKDW�FODLP��,G��� DW� ��
����TXRWLQJ�&ROHPDQ������8�6��� DW�������%HFDXVH
WKLV� UHVXOW� ZDV� RFFDVLRQHG� E\� WKH� 6WDWH
V
�GHOLEHUDW>H@� FKR>LFH@� WR� PRYH� >VXFK@� FODLPV
RXWVLGH� RI� WKH� GLUHFW�DSSHDO� SURFHVV�� ZKHUH
FRXQVHO� LV� FRQVWLWXWLRQDOO\�JXDUDQWHHG��� WKH�&RXUW
KHOG� WKDW� WKH� JHQHUDO� DWWRUQH\�DWWULEXWLRQ� UXOH� GLG
QRW� DSSO\�ZKHUH� SRVWFRQYLFWLRQ� FRXQVHO� UHQGHUHG
LQHIIHFWLYH� DVVLVWDQFH�� MXVW� DV� LW� ZRXOG� QRW� LI
DSSHOODWH� FRXQVHO� RQ� GLUHFW� UHYLHZ� KDG� GRQH� VR�
0DUWLQH]�� ���� 8�6��� DW� ������� ���� ,QVWHDG�
0DUWLQH]� KHOG�� IRU� D� KDEHDV� SHWLWLRQHU� ZLWK� D
�VXEVWDQWLDO��XQGHUO\LQJ�WULDO�LQHIIHFWLYHQHVV�FODLP
ZKR�DOVR�KDV� WKH�PLVIRUWXQH�RI�EHLQJ�UHSUHVHQWHG
E\� LQHIIHFWLYH� SRVWFRQYLFWLRQ� FRXQVHO�� WKH� IDLOXUH
RI� SRVWFRQYLFWLRQ� FRXQVHO� WR� UDLVH� WKH� WULDO�
LQHIIHFWLYHQHVV�FODLP�LV�QRW�SURSHUO\�DWWULEXWDEOH�WR
WKH�SHWLWLRQHU��,G���DW����

��

$�\HDU� ODWHU�� LQ�7UHYLQR������8�6������� WKH�&RXUW
UHDIILUPHG� DQG� H[WHQGHG�0DUWLQH]
V� FRUH�KROGLQJ�
7UHYLQR� KHOG� WKDW�ZKHUH� D�6WDWH�GRHV�QRW�RIIHU� �D
PHDQLQJIXO� RSSRUWXQLW\� WR� SUHVHQW� D� FODLP� RI
LQHIIHFWLYH� DVVLVWDQFH� RI� WULDO� FRXQVHO� RQ� GLUHFW
DSSHDO��� D� GHIHQGDQW� ZKRVH� FROODWHUDO�UHYLHZ
FRXQVHO� UHQGHUV� LQHIIHFWLYH� DVVLVWDQFH� KDV
GHPRQVWUDWHG� FDXVH� WR� H[FXVH� WKH� SURFHGXUDO
GHIDXOW�RI�KLV�WULDO�LQHIIHFWLYHQHVV�FODLP������8�6��
DW������

� :KLOH�0DUWLQH]� DQDO\]HG� D� VWDWH� VWDWXWRU\
UHJLPH� WKDW� H[SUHVVO\� UHTXLUHG� GHIHQGDQWV

WR� UDLVH� DQ� LQHIIHFWLYH�DVVLVWDQFH�RI�WULDO�

FRXQVHO�FODLP�RQ�FROODWHUDO�UHYLHZ��7UHYLQR
FRQIURQWHG�D�VWDWH�VWDWXWRU\�UHJLPH�WKDW�OHIW

RSHQ� WKH� WKHRUHWLFDO� SRVVLELOLW\� RI� UDLVLQJ

VXFK�D�FODLP�RQ�GLUHFW�DSSHDO��EXW�PDGH�LW�


YLUWXDOO\�LPSRVVLEOH
��IRU�GHIHQGDQWV�WR�GR

VR������8�6���DW�����

%

7KHUH� LV� QR� GLVSXWH� KHUH� WKDW� UHVSRQGHQWV
� WULDO�
LQHIIHFWLYHQHVV�FODLPV�FOHDU�WKH�SURFHGXUDO�GHIDXOW
KXUGOH�XQGHU�0DUWLQH]� DQG�7UHYLQR�� 7KH� TXHVWLRQ
LV�ZKHWKHU�D�KDEHDV�SHWLWLRQHU�FDQ�EH�IDXOWOHVV�IRU
D� SURFHGXUDO� GHIDXOW� XQGHU� �� � 0DUWLQH]� DQG
QRQHWKHOHVV�EDUUHG�E\�$('3$
V�������H�����IURP
VHHNLQJ� DQ� HYLGHQWLDU\� KHDULQJ� LQ� IHGHUDO� FRXUW�
VXEMHFW�WR�H[FHSWLRQV�QRW�DSSOLFDEOH�KHUH��EHFDXVH
WKH� SHWLWLRQHU� �IDLOHG� WR� GHYHORS� WKH� IDFWXDO� EDVLV
RI�>WKH�SURFHGXUDOO\�GHIDXOWHG@�FODLP�LQ�6WDWH�FRXUW
SURFHHGLQJV��

��

3UHFHGHQW� HVWDEOLVKHV� WKDW� ������H����
LQFRUSRUDWHV� D� WKUHVKROG�� IDXOW�EDVHG� �IDLO>XUH@� WR
GHYHORS�� VWDQGDUG� WKDW� PXVW� EH� XQGHUVWRRG� LQ
FRQMXQFWLRQ� ZLWK� WKH� IDXOW�EDVHG� UHDVRQLQJ� LQ
0DUWLQH]�� ,Q� :LOOLDPV� Y�� 7D\ORU�� ���� 8�6�� ���
��������WKLV�&RXUW�H[DPLQHG�ZKDW�LW�PHDQV�WR�KDYH
�IDLOHG� WR� GHYHORS� WKH� IDFWXDO� EDVLV� RI� D� FODLP�
XQGHU�������H������7KH�&RXUW� FRQFOXGHG� WKDW� WKLV
ODQJXDJH�LPSRVHV�D�IDXOW�EDVHG�VWDQGDUG��PHDQLQJ
WKDW� LW� HUHFWV� D� EDU� RQO\� WR� WKRVH�ZKR� EHDU� VRPH
UHVSRQVLELOLW\� IRU� D� ODFN� RI� HYLGHQWLDU\
GHYHORSPHQW�LQ�VWDWH�FRXUW�SURFHHGLQJV��7KH�&RXUW
DFNQRZOHGJHG� WKDW� �IDLO�� LV� �VRPHWLPHV�XVHG� LQ�D
QHXWUDO� ZD\�� QRW� LPSRUWLQJ� IDXOW� RU� ZDQW� RI
GLOLJHQFH��� ,G��� DW� ����� $V� D� PDWWHU� RI� RUGLQDU\
PHDQLQJ��KRZHYHU��WKH�&RXUW�FRQFOXGHG�WKDW��IDLO�
LQ�������H�����FRQQRWHV��VRPH�RPLVVLRQ��IDXOW��RU
QHJOLJHQFH��� ,ELG�� 7KH� &RXUW� H[SODLQHG� WKDW� �D
SHUVRQ� LV� QRW� DW� IDXOW�ZKHQ� KLV� GLOLJHQW� HIIRUWV� WR
SHUIRUP�DQ�DFW�DUH�WKZDUWHG��E\�DQ�H[WHUQDO�IRUFH�
,G���DW�����

:LOOLDPV� IRXQG� IXUWKHU� VXSSRUW� IRU� LWV� IDXOW�EDVHG
UHDGLQJ�RI��IDLOHG�WR�GHYHORS��LQ�SUH�$('3$�FDVHV
WKDW� IRUHVKDGRZHG� WKH� ODQJXDJH� RI� ������H�����
6SHFLILFDOO\��:LOOLDPV�QRWHG�WKH�VLPLODULW\�EHWZHHQ
WKH� WH[W� RI� ������H����� DQG� WKH� ODQJXDJH� RI� WKH
&RXUW
V�GHFLVLRQ� LQ�.HHQH\� Y�� 7DPD\R�5H\HV�� ���
8�6�� �� �������� 7KH�:LOOLDPV� &RXUW� UHDVRQHG� WKDW
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ZKHQ�LW�HQDFWHG�$('3$��&RQJUHVV�KDG��UDLVHG�WKH
EDU�.HHQH\� LPSRVHG� RQ� SULVRQHUV� ZKR� ZHUH� QRW
GLOLJHQW���L�H��� WKRVH�ZKR�ZHUH� DW� IDXOW�� �LQ� VWDWH�
FRXUW� SURFHHGLQJV��� ���� 8�6��� DW� ���� �HPSKDVLV
DGGHG���$W� WKH� VDPH� WLPH�� KRZHYHU�� �WKH�RSHQLQJ
FODXVH�RI�������H����� FRGLILHV�.HHQH\
V� WKUHVKROG
VWDQGDUG� RI� GLOLJHQFH��� ,G��� DW� ����� 3KUDVHG
GLIIHUHQWO\��XQGHU�$('3$���>L@I�WKHUH�KDV�EHHQ�QR
ODFN�RI�GLOLJHQFH�DW�WKH�UHOHYDQW�VWDJHV�LQ�WKH�VWDWH
SURFHHGLQJV�� WKH� SULVRQHU� KDV� QRW� 
IDLOHG� �� � WR
GHYHORS
� WKH� IDFWV� XQGHU� ������H����
V� RSHQLQJ
FODXVH�� DQG� KH� ZLOO� EH� H[FXVHG� IURP� VKRZLQJ
FRPSOLDQFH� ZLWK� WKH� EDODQFH� RI� WKH� VXEVHFWLRQ
V
UHTXLUHPHQWV���,G���DW�����

��

7KH� UHDVRQLQJ� RI� 0DUWLQH]� DQG� 7UHYLQR� DSSOLHV
ZLWK� HTXDO� IRUFH� WR� WKH� WKUHVKROG� GLOLJHQFH�IDXOW
VWDQGDUG� RI� .HHQH\�� :LOOLDPV�� DQG� ������H�����
8QGHU�:LOOLDPV�� ZKHWKHU� SHWLWLRQHUV� ZKR� VDWLVI\
0DUWLQH]� DUH� QHYHUWKHOHVV� VXEMHFW� WR� ������H����
WXUQV� RQ� ZKHWKHU� WKH\� ZHUH� DW� IDXOW� IRU� QRW
GHYHORSLQJ� HYLGHQFH� LQ� VXSSRUW� RI� WKHLU� WULDO�
LQHIIHFWLYHQHVV� FODLPV� LQ� VWDWH� SRVWFRQYLFWLRQ
SURFHHGLQJV��$OO� DJUHH� WKDW� D� KDEHDV� SHWLWLRQHU� LV
QRW�DW�IDXOW�ZKHQ�WKH�UHVSRQVLELOLW\�IRU�DQ�HUURU�LV
SURSHUO\� LPSXWHG� WR� WKH� 6WDWH� RU� WR� VRPH� RWKHU
H[WHUQDO�IDFWRU��0DUWLQH]�FDVHV�DUH�DPRQJ�WKH�UDUH
RQHV� LQ� ZKLFK� DWWRUQH\� HUURU� FRQVWLWXWHV� VXFK� DQ
H[WHUQDO� IDFWRU�� 7KDW� LV� EHFDXVH� D� 6WDWH
V
�GHOLEHUDW>H@� FKR>LFH@�� WR� PRYH� WULDO
LQHIIHFWLYHQHVV�FODLPV�RXWVLGH�RI�GLUHFW�DSSHDO�DQG
LQWR� SRVWFRQYLFWLRQ� UHYLHZ� �VLJQLILFDQWO\
GLPLQLVKHV� SULVRQHUV
� DELOLW\� WR� ILOH� VXFK� FODLPV��
0DUWLQH]�� ���� 8�6��� DW� ���� 7KHUH� LV� QRWKLQJ
QHIDULRXV�DERXW� WKLV�FKRLFH��EXW� LW� LV� �QRW�ZLWKRXW
FRQVHTXHQFHV���,ELG��7RJHWKHU��0DUWLQH]�� 7UHYLQR�
DQG�:LOOLDPV� GHPRQVWUDWH� WKDW�ZKHQ� D� 6WDWH� ERWK
SURYLGHV�D�FULPLQDO�GHIHQGDQW�ZLWK�LQHIIHFWLYH�WULDO
FRXQVHO� DQG� GHFLGHV� WR� UHPRYH� KLV� WULDO�
LQHIIHFWLYHQHVV� FODLP� IURP� DSSHOODWH� UHYLHZ�
SRVWFRQYLFWLRQ� FRXQVHO
V� LQHIIHFWLYHQHVV� FDQQRW
IDLUO\� EH� DWWULEXWHG� WR� WKH� GHIHQGDQW�� DQG� KH
WKHUHIRUH� KDV� QRW� �IDLOHG� WR� GHYHORS� WKH� IDFWXDO
EDVLV�RI�>KLV@�FODLP���������H�����

$Q\� RWKHU� UHDGLQJ� KROORZV� RXW� 0DUWLQH]� DQG
7UHYLQR�� 0DUWLQH]� UHSHDWHGO\� UHFRJQL]HG� WKDW� WR
SURYH� D� WULDO�LQHIIHFWLYHQHVV� FODLP� �RU� HYHQ� WR
VKRZ� WKDW� LW� LV� �VXEVWDQWLDO���� KDEHDV� SHWLWLRQHUV
IUHTXHQWO\�PXVW�LQWURGXFH�HYLGHQFH�RXWVLGH�RI�WKH
WULDO� UHFRUG�� 6HH�� H�J��� ���� 8�6��� DW� ��
��,QHIIHFWLYH�DVVLVWDQFH� FODLPV� RIWHQ� GHSHQG� RQ
HYLGHQFH� RXWVLGH� WKH� WULDO� UHFRUG���� ,QHIIHFWLYH�
DVVLVWDQFH� FODLPV� IUHTXHQWO\� WXUQ� RQ� HUURUV� RI
RPLVVLRQ��HYLGHQFH�WKDW�ZDV�QRW�REWDLQHG��ZLW����
QHVVHV� WKDW�ZHUH�QRW�FRQWDFWHG��H[SHUWV�ZKR�ZHUH
QRW� UHWDLQHG�� RU� LQYHVWLJDWLYH� OHDGV� WKDW� ZHUH� QRW
SXUVXHG��'HPRQVWUDWLQJ�WKDW�FRXQVHO�IDLOHG�WR�WDNH
HDFK� RI� WKHVH� PHDVXUHV� E\� GHILQLWLRQ� UHTXLUHV
HYLGHQFH�EH\RQG�WKH�WULDO�UHFRUG��6HH�7UHYLQR�����
8�6��� DW� ���� �REVHUYLQJ� WKDW� �
WKH� LQKHUHQW� QDWXUH
RI�PRVW� LQHIIHFWLYH�DVVLVWDQFH
��FODLPV�PHDQV� WKDW
WKH� �WULDO� FRXUW� UHFRUG�ZLOO� RIWHQ� IDLO� WR� 
FRQWDL>Q@
WKH� LQIRUPDWLRQ� QHFHVVDU\� WR� VXEVWDQWLDWH
� WKH
FODLP���� %ULHI� IRU� )HGHUDO� 'HIHQGHU� &DSLWDO
+DEHDV� 8QLWV� DV� $PLFL� &XULDH� ����� ,QGHHG�� WKH
YHU\� UHDVRQ� 6WDWHV� OLNH� $UL]RQD� PLJKW� FKRRVH� WR
UHVHUYH�D�WULDO�LQHIIHFWLYHQHVV�FODLP�IRU�D�FROODWHUDO
SURFHHGLQJ�LV�WR�DOORZ�GHYHORSPHQW�RI�WKH�IDFWXDO
EDVLV�IRU� WKH�FODLP��0DUWLQH]������8�6���DW�����7R
KROG� D� SHWLWLRQHU� DW� IDXOW� IRU� QRW� GHYHORSLQJ� D
IDFWXDO� EDVLV� EHFDXVH� RI� SRVWFRQYLFWLRQ� FRXQVHO
V
LQHIIHFWLYHQHVV� LQ� WKH�0DUWLQH]� FRQWH[W�� KRZHYHU�
ZRXOG�EH� WR�HOLPLQDWH�DOWRJHWKHU�VXFK�HYLGHQWLDU\
GHYHORSPHQW� DQG� GRRP� PDQ\� PHULWRULRXV� WULDO�
LQHIIHFWLYHQHVV�FODLPV� WKDW� VDWLVI\�0DUWLQH]�� 6XFK
D� UXOH� LV� QRW� RQO\� LQFRQVLVWHQW�ZLWK� WKH� UHDVRQLQJ
RI� 0DUWLQH]� DQG� 7UHYLQR� EXW� UHQGHUV� WKRVH
GHFLVLRQV�PHDQLQJOHVV�LQ�PDQ\��LI�QRW�PRVW��FDVHV�

��

&

$SSO\LQJ� WKLV� LQWHUSUHWDWLRQ� RI� ������H����� KHUH
PDNHV�FOHDU�WKDW�-RQHV�DQG�5DPLUH]�DUH�QRW�DW�IDXOW
IRU� WKHLU� DWWRUQH\V
� IDLOXUHV� WR� GHYHORS� WKH� VWDWH�
FRXUW� UHFRUG�� ,Q� -RQHV
� FDVH�� WKH� 'LVWULFW� &RXUW
IRXQG�� DQG� WKH� 1LQWK� &LUFXLW� DJUHHG�� WKDW� -RQHV
VDWLVILHG�WKH�GHPDQGLQJ�UHTXLUHPHQWV�RI�0DUWLQH]�
$UL]RQD�DSSRLQWHG�SRVWFRQYLFWLRQ�FRXQVHO�ZKR�GLG
QRW� PHHW� WKH� PLQLPXP� TXDOLILFDWLRQV� IRU
DSSRLQWPHQW�DQG�ZKR� IDLOHG� WR� UDLVH�D� VXEVWDQWLDO
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�LQGHHG�� PHULWRULRXV�� WULDO�LQHIIHFWLYHQHVV� FODLP�
,Q�5DPLUH]
V�FDVH��WRR��WKH�1LQWK�&LUFXLW�KHOG�WKDW
SRVWFRQYLFWLRQ�FRXQVHO�ZDV� LQHIIHFWLYH� IRU� IDLOLQJ
WR� LQYHVWLJDWH�5DPLUH]
V�XSEULQJLQJ� �GHVSLWH�FOHDU
LQGLFDWLRQV�RI�KLV�GLVDELOLW\��DQG�IRU�IDLOLQJ�WR�UDLVH
RU� GHYHORS� D� VXEVWDQWLDO� FODLP� RI� WULDO
LQHIIHFWLYHQHVV�� 7KH� �� � ORZHU� FRXUWV� WKXV� KHOG
WKDW� ERWK� UHVSRQGHQWV� VDWLVILHG� WKH� GHPDQGLQJ
UHTXLUHPHQWV�RI�0DUWLQH]��KROGLQJV� WKDW� WKH�&RXUW
GRHV�QRW�TXHVWLRQ�

��

%\�GHILQLWLRQ�� -RQHV� DQG�5DPLUH]� DUH�QRW� DW� IDXOW
IRU� WKHLU� VWDWH� SRVWFRQYLFWLRQ� FRXQVHO
V� IDLOXUHV� WR
GHYHORS� HYLGHQFH�� -RQHV� DQG� 5DPLUH]� DFWHG
GLOLJHQWO\�� EXW� WKHLU� DWWRUQH\V
� HUURUV�� SDLUHG� ZLWK
WKH�6WDWH
V�FKRLFH�RI�KRZ�WR�VWUXFWXUH�WKHLU�UHYLHZ
SURFHHGLQJV��FRQVWLWXWHG�H[WHUQDO�LPSHGLPHQWV��$V
D� UHVXOW�� -RQHV� DQG� 5DPLUH]� KDYH� QRW� �IDLOHG� WR
GHYHORS�� WKH� IDFWXDO� EDVHV� RI� WKHLU� FODLPV�� DQG
$('3$
V�������H������SURSHUO\� LQWHUSUHWHG��SRVHV
QR�EDU�WR�HYLGHQWLDU\�GHYHORSPHQW�LQ�IHGHUDO�FRXUW�

,,,

5HMHFWLQJ� WKH� WHDFKLQJV� RI�0DUWLQH]� DQG�7UHYLQR�
WKH�&RXUW�DGRSWV�DQ�LUUDWLRQDO�UHDGLQJ�RI�������H�
����� 7KH� &RXUW� EHJLQV� ZLWK� WKH� XQFRQWHVWHG
SURSRVLWLRQ� WKDW�� LQ� WKH� RUGLQDU\� FDVH�� D� KDEHDV
SHWLWLRQHU� �
PXVW� EHDU� WKH� ULVN� RI� DWWRUQH\� HUURU�
�
$QWH��DW���� �TXRWLQJ�&ROHPDQ������8�6��� DW� �����
)URP�WKHUH��WKH�&RXUW�OHDSV�WR�WKH�FRQFOXVLRQ�WKDW
D� SHWLWLRQHU� LV� DW� IDXOW� IRU� QRW� GHYHORSLQJ� WKH
HYLGHQWLDU\�UHFRUG�RQ�D� WULDO�LQHIIHFWLYHQHVV�FODLP
HYHQ�LI�WKDW�ODFN�RI�GHYHORSPHQW�ZDV�WKH�UHVXOW�RI
KLV�SRVWFRQYLFWLRQ�FRXQVHO
V�LQHIIHFWLYH�DVVLVWDQFH�
$QWH��DW����

7KH� &RXUW
V� DQDO\VLV� UHVWV� RQ� WZR� IXQGDPHQWDO
HUURUV�� )LUVW�� WKH� &RXUW� HYLVFHUDWHV�0DUWLQH]� DQG
7UHYLQR� DQG� PLV�FKDUDFWHUL]HV� RWKHU� SUHFHGHQWV�
6HFRQG�� WKH� &RXUW� UHOLHV� XSRQ� LWV� RZQ� PLVWDNHQ
XQGHUVWDQGLQJ� RI� $('3$
V� SROLFLHV� DQG� WKH� VWDWH
LQWHUHVWV�DW�LVVXH��UHF\FOLQJ�FODLPV�UHMHFWHG�E\�WKH
0DUWLQH]� &RXUW� DQG� LJQRULQJ� WKH� FDUHIXO� EDODQFH
VWUXFN� E\�&RQJUHVV�� ,Q� GRLQJ� VR�� WKH�&RXUW� JLYHV
VKRUW� VKULIW� WR� WKH� HJUHJLRXV� EUHDNGRZQV� RI� WKH

DGYHUVDULDO� V\VWHP� WKDW� RFFXUUHG� LQ� WKHVH� FDVHV�
EUHDNGRZQV�RI�WKH�W\SH�WKDW�IHGHUDO�KDEHDV�UHYLHZ
H[LVWV�WR�FRUUHFW������

$

7KH� GRFWULQDO� FRQVHTXHQFH� RI� WKH� &RXUW
V
GLVWRUWLRQ� RI� SUHFHGHQW� LV� WR� UHQGHU�0DUWLQH]� DQG
7UHYLQR� GHDG� OHWWHUV� LQ� WKH�PLQH� UXQ�RI� FDVHV��$V
H[SODLQHG�� WKRVH� SUHFHGHQWV� DUH� SUHPLVHG� RQ� WKH
XQGHUVWDQGLQJ� WKDW� D� KDEHDV� SHWLWLRQHU� LV� QRW
UHVSRQVLEOH� IRU� D� SRVWFRQYLFWLRQ� DWWRUQH\
V
LQHIIHFWLYH� IDLOXUH� WR� DVVHUW� D� VXEVWDQWLDO� WULDO�
LQHIIHFWLYHQHVV� FODLP� LQ� 6WDWHV� WKDW� GR� QRW� RIIHU
SHWLWLRQHUV�D�PHDQLQJIXO�RSSRUWXQLW\�WR�UDLVH�VXFK
FODLPV�RQ�GLUHFW�DSSHDO��7KH�&RXUW��KRZHYHU��GRHV
QRW� JUDSSOH� ZLWK� WKLV� ORJLF� RQ� LWV� RZQ� WHUPV�
,QVWHDG�� WKH�&RXUW� OLPLWV�0DUWLQH]� DQG�7UHYLQR� WR
WKHLU� IDFWV�� HPSW\LQJ� WKHP� RI� DOO� PHDQLQJ� LQ� WKH
RUGLQDU\�FDVH��ZKHUH��DV�WKRVH�SUHFHGHQWV�H[SODLQ�
D� WULDO�LQHIIHFWLYHQHVV� FODLP� ZLOO� QHFHVVDULO\� UHO\
RQ�HYLGHQFH�EH\RQG�WKH�WULDO�UHFRUG���7HOOLQJO\��WKH
&RXUW�UHOLHV�RQ�WKH�GLVVHQW�LQ�7UHYLQR�WR�VXSSRUW�LWV
GLVUHJDUG� RI� WKHVH� FDVHV
� UHDVRQLQJ�� 6HH� DQWH�� DW
���

7KH� &RXUW
V� DQDO\VLV� DOVR� UHVWV� RQ� D� PLVSODFHG
YLHZ� RI�:LOOLDPV�� 7KH� &RXUW� IL[DWHV� RQ�:LOOLDPV
VWDWHPHQW�WKDW�������H������UDLVHG� WKH�EDU�.HHQH\
LPSRVHG� RQ� SULVRQHUV� ZKR� ZHUH� QRW� GLOLJHQW� LQ
VWDWH�FRXUW� SURFHHGLQJV��� ���� 8�6��� DW� ����� VHH
DQWH��DW�����7KH�&RXUW�HPSKDVL]HV�WKH�ILUVW�SDUW�RI
WKDW�VWDWHPHQW�ZKLOH�LJQRULQJ�LWV�TXDOLILFDWLRQ��WKDW
������H�����UDLVHG�WKH�EDU�IRU��SULVRQHUV�ZKR�ZHUH
QRW�GLOLJHQW���,Q�RWKHU�ZRUGV��LW� LV�XQGLVSXWHG�WKDW
WKH� �EDU� IRU� H[FXVLQJ� D� SULVRQHU
V� IDLOXUH� WR
GHYHORS�WKH�VWDWH�FRXUW�UHFRUG��LV�DQ�RQHURXV�RQH�
DQWH��DW�����WKH�TXHVWLRQ�LV�ZKHWKHU��LQ�WKLV�FRQWH[W�
D�KDEHDV�SHWLWLRQHU�KDV�IDLOHG�WR�GHYHORS�WKH�UHFRUG
LQ�WKH�ILUVW�SODFH��0DUWLQH]�DQG�7UHYLQR�PDNH�FOHDU
WKDW� KDEHDV� SHWLWLRQHUV� LQ� -RQHV
� DQG� 5DPLUH]
V
SRVLWLRQ�GR�QRW� ODFN�GLOLJHQFH�DQG�DUH�QRW�DW�IDXOW
IRU� WKH� IDLOXUHV� RI� WKHLU� LQHIIHFWLYH� WULDO� DQG
SRVWFRQYLFWLRQ�FRXQVHO�
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7KH� &RXUW� IXUWKHU� FKDUJHV� WKDW� UHVSRQGHQWV

LQWHUSUHWDWLRQ�RI�������H������ODFNV�DQ\�SULQFLSOHG
OLPLW��� $QWH�� DW� ���� +HUH� DJDLQ�� WKH� &RXUW
UHVXVFLWDWHV� D� FRPSODLQW� WKDW� SUHYLRXVO\� ZDV
UHOHJDWHG� WR�D�GLVVHQW��6HH�0DUWLQH]������8�6��� DW
��� �� � �6FDOLD�� -��� GLVVHQWLQJ�� ��>1@R� RQH� UHDOO\
EHOLHYHV�WKDW�>WKH�KROGLQJ�RI�0DUWLQH]@�ZLOO�UHPDLQ
OLPLWHG� WR� LQHIIHFWLYH�DVVLVWDQFH�RI�WULDO�FRXQVHO
FDVHV���� 7KH� FRPSODLQW� LV� MXVW� DV� XQDYDLOLQJ� QRZ
WKDW� LW� KDV� FDSWXUHG� D� PDMRULW\�� 5HVSRQGHQWV

LQWHUSUHWDWLRQ� RQO\� DIIHFWV� KDEHDV� SHWLWLRQHUV
UDLVLQJ� VXEVWDQWLDO� WULDO�LQHIIHFWLYHQHVV� FODLPV� LQ
WKH� VXEVHW� RI� 6WDWHV� WKDW� OLPLW� VXFK� FODLPV� WR
SRVWFRQYLFWLRQ�UHYLHZ��MXVW�DV�0DUWLQH]�GLG��,Q�WKDW
FRQWH[W��SRVWFRQYLFWLRQ�UHYLHZ�LV�D�SULVRQHU
V��RQH
DQG� RQO\� DSSHDO�� RI� D� WULDO�LQHIIHFWLYHQHVV� FODLP�
&ROHPDQ�� ���� 8�6��� DW� ���� �LQWHUQDO� TXRWDWLRQ
PDUNV� RPLWWHG�� HPSKDVLV� GHOHWHG��� DQG� WKH
LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� DW� WKDW� VWDJH
IRUHFORVHV� UHYLHZ� RI� D� FUXFLDOO\� LPSRUWDQW
FRQVWLWXWLRQDO� ULJKW�� $Q\� DVVHUWLRQ� WKDW
UHVSRQGHQWV
� LQWHUSUHWDWLRQ� RI� WKH� VWDWXWH� ZRXOG
EORZ� WKH� GRRU� RSHQ� WR� P\ULDG� RWKHU� FODLPV� LV
K\SHUEROH�WKDW�WKLV�&RXUW��XQWLO�WRGD\��FRQVLVWHQWO\
KDV�UHMHFWHG�

��

)LQDOO\�� WKH� &RXUW� ILQGV� LW� LPSODXVLEOH� WKDW
&RQJUHVV� ZRXOG� KDYH� FRQVLGHUHG� WKH� WKUHVKROG
GLOLJHQFH�LQTXLU\�XQGHU�������H�����WR�DFFRXQW�IRU
WKH�0DUWLQH]�FRQWH[W��$QWH��DW��������%XW�&RQJUHVV
OHJLVODWHG� DJDLQVW� WKH� EDFNGURS� RI� &ROHPDQ�
&ROHPDQ�� LQ� WXUQ�� PDGH� FOHDU� �GHFDGHV� EHIRUH
0DUWLQH]�� WKDW� LQ� FHUWDLQ� FLUFXPVWDQFHV� ZKHUH
DWWRUQH\�HUURU�FRXOG�EH��VHHQ�DV�DQ�H[WHUQDO�IDFWRU�
L�H��� 
LPSXWHG� WR� WKH� 6WDWH�� 
�� LQFOXGLQJ� WKH
LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�RQ�GLUHFW�DSSHDO�
WKH� SULVRQHU� ZRXOG� QRW� SURSHUO\� EH� GHHPHG� DW
IDXOW��&ROHPDQ������8�6��� DW� �����0RUHRYHU�� LW� LV
QRW� XQFRPPRQ� IRU� &RQJUHVV� WR� DGRSW� VWDWXWRU\
ODQJXDJH� WKDW� LQFRUSRUDWHV� DQ� HYROYLQJ� MXGLFLDO
GRFWULQH�� VHH�� H�J��� .LPEOH� Y�� 0DUYHO
(QWHUWDLQPHQW�� //&�� ���� 8�6�� ����� ���� �������
DQG� WKHUH� LV� QR� UHDVRQ� WKLV�&RXUW� VKRXOG� VHFRQG�
JXHVV�&RQJUHVV
�FKRLFH� WR� LQFRUSRUDWH�D� MXGLFLDOO\
FUHDWHG�GLOLJHQFH�GRFWULQH�KHUH�

%

0XFK� RI� WKH� &RXUW
V� RSLQLRQ� IRFXVHV� QRW� RQ� WKH
WH[W� RI� ������H������ QRU� RQ� WKH� UHOHYDQW
SUHFHGHQWV�� EXW� RQ� ZKDW� WKH� �� � &RXUW� YLHZV� DV
$('3$
V� XQ\LHOGLQJ� SXUSRVH�� HQVXULQJ� WKDW
IHGHUDO�FRXUWV��DIIRUG�XQZDYHULQJ�UHVSHFW��WR�VWDWH
FRXUW� FULPLQDO� SURFHHGLQJV��$QWH�� DW� ���� VHH� DOVR
DQWH�� DW� ����� ������� ������� 7KH� &RXUW� VHULRXVO\
HUUV� E\� VXJJHVWLQJ� WKDW� $('3$� FDWHJRULFDOO\
SULRULWL]HV� PD[LPDO� GHIHUHQFH� WR� VWDWH�FRXUW
FRQYLFWLRQV� RYHU� YLQGLFDWLRQ� RI� WKH� FRQVWLWXWLRQDO
SURWHFWLRQV�DW�WKH�FRUH�RI�RXU�DGYHUVDULDO�V\VWHP�

��

,W� LV� RI� FRXUVH� WUXH� WKDW� $('3$
V� UXOHV� DUH
GHVLJQHG�WR��HQVXUH�WKDW�VWDWH�FRXUW�MXGJPHQWV�DUH
DFFRUGHG� WKH� ILQDOLW\� DQG� UHVSHFW� QHFHVVDU\� WR
SUHVHUYH� WKH� LQWHJULW\�RI� OHJDO�SURFHHGLQJV�ZLWKLQ
RXU�V\VWHP�RI�IHGHUDOLVP���0DUWLQH]������8�6���DW
���7KH�HQDFWLQJ�&RQJUHVV��KRZHYHU��GLG�QRW�SXUVXH
WKHVH� DLPV� DW� DOO� FRVWV�� $('3$� GRHV� QRW� UHQGHU
VWDWH�MXGJPHQWV�XQDVVDLODEOH��EXW�VWULNHV�D�EDODQFH
EHWZHHQ� UHVSHFWLQJ� VWDWH�FRXUW� MXGJPHQWV� DQG
SUHVHUYLQJ� WKH� QHFHVVDU\� DQG� YLWDO� UROH� IHGHUDO
FRXUWV� SOD\� LQ� �JXDUGLQJ@� DJDLQVW� H[WUHPH
PDOIXQFWLRQV�LQ�WKH�VWDWH�FULPLQDO�MXVWLFH�V\VWHPV��
+DUULQJWRQ� Y�� 5LFKWHU�� ���� 8�6�� ���� �������
������� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��
,QGHHG��� 
&RQJUHVV� KDV� UHFRJQL]HG� WKDW� IHGHUDO
KDEHDV�FRUSXV�KDV�D�SDUWLFXODUO\�LPSRUWDQW�UROH�WR
SOD\� LQ� SURPRWLQJ� IXQGDPHQWDO� IDLUQHVV� LQ� WKH
LPSRVLWLRQ� RI� WKH� GHDWK� SHQDOW\�
�� &KULVWHVRQ� Y�
5RSHU�� ���� 8�6�� ����� ���� ������� �SHU� FXULDP��
$EVHQW� WKDW� UROH�� ZKDW� WKLV� &RXUW� UHJXODUO\� FDOOV
�WKH� *UHDW�:ULW�� KDUGO\� ZRXOG� EH� ZRUWK\� RI� WKH
ODEHO��6HH��H�J���+ROODQG�Y��)ORULGD������8�6������
�����������

7KH� &RXUW� WRGD\� VXSSODQWV� WKH� EDODQFH� &RQJUHVV
VWUXFN�ZLWK� LWV�VLQJOH�PLQGHG�IRFXV�RQ�ILQDOLW\�� ,Q
GRLQJ� VR�� LW� RYHUVWDWHV� WKH� KDUP� WR� 6WDWHV� WKDW
ZRXOG�UHVXOW�IURP�DOORZLQJ�SHWLWLRQHUV�WR�GHYHORS
IDFWV� LQ� VXSSRUW� RI�0DUWLQH]� FODLPV�� 6HH� DQWH�� DW
���� ,PSRUWDQWO\��0DUWLQH]� DSSOLHV� RQO\�ZKHUH� WKH
XQGHUO\LQJ� FODLP� LV� RQH� RI� WULDO� LQHIIHFWLYHQHVV�
DQG�RQO\�LI�D�SHWLWLRQHU�GHPRQVWUDWHV�WKDW�WKH�FODLP
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LV��VXEVWDQWLDO�������8�6���DW�����7KH�&RXUW�UHDFKHV
WR�VXSSRUW� LWV�KROGLQJ�E\�\HW�DJDLQ� UHSDFNDJLQJ�D
GLVVHQWHU
V� ZDUQLQJ�� WKLV� WLPH� �� � WKDW� 0DUWLQH]
ZRXOG��SXW�D�VLJQLILFDQW�VWUDLQ�RQ�VWDWH�UHVRXUFHV��
,G��� DW���� �RSLQLRQ�RI�6FDOLD�� -����1HDUO\�D�GHFDGH
RI�H[SHULHQFH�ZLWK�0DUWLQH]��KRZHYHU��KDV�SURYHG
WKLV�XQIRXQGHG�SUHGLFWLRQ�IDOVH��,Q�D���\HDU�VDPSOH
RI� WKUHH� 6WDWHV� �)ORULGD�� 3HQQV\OYDQLD�� DQG�6RXWK
&DUROLQD���IHGHUDO�FRXUWV�DGMXGLFDWHG��������KDEHDV
SHWLWLRQV� UDLVLQJ� 0DUWLQH]� FODLPV�� 6HH� %ULHI� IRU
+DEHDV�6FKRODUV�DV�$PLG�&XULDH������7KHVH�FRXUWV
KHOG�HYLGHQWLDU\�KHDULQJV�LQ�OHVV�WKDQ�WZR�SHUFHQW
RI� WKHVH� FDVHV�� ,ELG�� 7KH� ORZHU� IHGHUDO� FRXUWV�� LQ
RWKHU� ZRUGV�� DUH� SHUIHFWO\� FDSDEOH� RI� SROLFLQJ
0DUWLQH]
V�OLPLWV��7KHUH�LV�QR�UHDVRQ�WR�H[SHFW�WKDW
WR�FKDQJH�IURP�DQ�DIILUPDQFH�KHUH�

��

,Q� WKH� VDPH� YHLQ�� WKH� &RXUW� EHPRDQV� WKH
�VSUDZOLQJ�HYLGHQWLDU\�KHDULQJ��FRQGXFWHG�E\� WKH
'LVWULFW� &RXUW� LQ� -RQHV
� FDVH�� $QWH�� DW� ���� 2I
FRXUVH�� WKH� VFRSH� RI� WKH� 'LVWULFW� &RXUW
V� KHDULQJ
�LQFOXGLQJ�HYLGHQFH�IURP�PHGLFDO�H[SHUWV��IRUHQVLF
H[SHUWV�� ODZ� HQIRUFHPHQW� SHUVRQQHO�� DQG� RWKHUV�
ZDV�QHFHVVDU\�RQO\�EHFDXVH�WULDO�FRXQVHO�IDLOHG�WR
SUHVHQW�DQ\�RI�WKDW�HYLGHQFH�GXULQJ�WKH�JXLOW�SKDVH
RI� -RQHV
� FDSLWDO� FDVH�� )DU� IURP� FRQVWLWXWLQJ� DQ
LQDSSURSULDWH� DQG� �ZKROHVDOH� UHOLWLJDWLRQ� RI
-RQHV
V� JXLOW��� LELG��� WKH� 'LVWULFW� &RXUW
V� KHDULQJ
ZDV� ZLGH�UDQJLQJ� SUHFLVHO\� EHFDXVH� WKH
EUHDNGRZQ�RI�WKH�DGYHUVDULDO�V\VWHP�LQ�-RQHV
�FDVH
ZDV�VR�HJUHJLRXV�

7KH�&RXUW� VXJJHVWV� WKDW� HYLGHQWLDU\� KHDULQJV� OLNH
-RQHV
�ZLOO��HQFRXUDJ>H@�SULVRQHUV��WR��
VDQGED>J@

VWDWH� FRXUWV�� E\� VWUDWHJLFDOO\� KROGLQJ�EDFN� FODLPV
IURP� VWDWH� SRVWFRQYLFWLRQ� UHYLHZ� WR� SUHVHQW� WKHP
IRU�WKH�ILUVW�WLPH�LQ�IHGHUDO�FRXUW��$QWH��DW�����7KDW
FODLP� LV� RGG�� SDUWLFXODUO\� LQ� WKLV� FRQWH[W�� ,W� LV� D
6WDWH
V� GHFLVLRQ� WR� GLYHUW� WULDO�LQHIIHFWLYHQHVV
FODLPV� IURP� GLUHFW� DSSHDO� WR� SRVWFRQYLFWLRQ
UHYLHZ�� DQG� WKHQ� WR� SURYLGH� LQHIIHFWLYH
SRVWFRQYLFWLRQ� FRXQVHO�� WKDW� UHVXOWV� LQ� WKH� IDLOXUH
WR�UDLVH�RU�GHYHORS�VXFK�FODLPV�EHIRUH�VWDWH�FRXUWV�
1R� KDEHDV� SHWLWLRQHU� RU� SRVWFRQYLFWLRQ� FRXQVHO
FRXOG� SRVVLEO\� SHUFHLYH� D� VWUDWHJLF� EHQHILW� IURP
IDLOLQJ� WR� UDLVH� D� PHULWRULRXV� WULDO�LQHIIHFWLYHQHVV

FODLP� LQ� DQ� DYDLODEOH� IRUXP�� ,QGHHG�� WKH� ZKROH
WKUXVW� RI� -RQHV
� DQG� 5DPLUH]
V� DUJXPHQW� LV� WKDW
WKHLU� 6L[WK� $PHQGPHQW� FODLPV� ZHUH� VR� REYLRXV
WKDW� �� � WKHLU� VWDWH� SRVWFRQYLFWLRQ� DWWRUQH\V�ZHUH
LQHIIHFWLYH�LQ�IDLOLQJ�WR�DVVHUW�WKHP�

��

2Q� WKH� RWKHU� VLGH� RI� WKH� OHGJHU�� WKH� &RXUW
XQGHUVWDWHV�� RU� LJQRUHV� DOWRJHWKHU�� WKH� JUDYLW\� RI
WKH� VWDWH� V\VWHPV
� IDLOXUHV� LQ� WKHVH� WZR� FDVHV�� 7R
SXW� LW�EOXQWO\��7ZR�PHQ�ZKRVH� WULDO�DWWRUQH\V�GLG
QRW� SURYLGH� HYHQ� WKH� EDUH� PLQLPXP� OHYHO� RI
UHSUHVHQWDWLRQ�UHTXLUHG�E\�WKH�&RQVWLWXWLRQ�PD\�EH
H[HFXWHG� EHFDXVH� IRUFHV� RXWVLGH� RI� WKHLU� FRQWURO
SUHYHQWHG� WKHP� IURP� YLQGLFDWLQJ� WKHLU
FRQVWLWXWLRQDO� ULJKW� WR� FRXQVHO�� ,W� LV� KDUG� WR
LPDJLQH� D� PRUH� �H[WUHPH� PDOIXQFWLR>Q@��
+DUULQJWRQ�� ���� 8�6��� DW� ���� �LQWHUQDO� TXRWDWLRQ
PDUNV�RPLWWHG���WKDQ�WKH�SUHMXGLFLDO�GHSULYDWLRQ�RI
D� ULJKW� WKDW� FRQVWLWXWHV� WKH� �IRXQGDWLRQ� IRU� RXU
DGYHUVDU\�V\VWHP���0DUWLQH]������8�6���DW����

1RU�ZLOO�WKH�GDPDJH�EH�OLPLWHG�WR�WKHVH�WZR�FDVHV�
(YHQ�EHIRUH�0DUWLQH]��WKLV�&RXUW�UHFRJQL]HG�WKDW�D
WULDO�UHFRUG�LV��RIWHQ�LQFRPSOHWH�RU�LQDGHTXDWH��WR
GHPRQVWUDWH� LQDGHTXDWH� DVVLVWDQFH� RI� FRXQVHO�
0DVVDUR� Y�� 8QLWHG� 6WDWHV�� ���� 8�6�� ����� ���
��������$�WULDO�UHFRUG��PD\�FRQWDLQ�QR�HYLGHQFH�RI
DOOHJHG� HUURUV� RI� RPLVVLRQ��� OLNH� D� IDLOXUH
VXIILFLHQWO\�WR�LQYHVWLJDWH�D�FDVH��,ELG��)RU�D�FRXUW
WR� GLVFHUQ� �ZKHWKHU� >DQ\@� DOOHJHG� HUURU� ZDV
SUHMXGLFLDO��� WRR�� LW� LV� REYLRXV� WKDW� �DGGLWLRQDO
IDFWXDO� GHYHORSPHQW��PD\� EH� UHTXLUHG�� ,ELG�� 7KH
RQ�WKH�JURXQG� H[SHULHQFH� RI� FDSLWDO� KDEHDV
DWWRUQH\V�FRQILUPV� WKLV�FRPPRQVHQVH�QRWLRQ��6HH
%ULHI� IRU� )HGHUDO�'HIHQGHU� &DSLWDO�+DEHDV�8QLWV
DV� $PLG� &XULDH� ����� 7KH� &RXUW
V� GHFLVLRQ� WKXV
UHGXFHV� WR� UXEEOH�PDQ\� KDEHDV� SHWLWLRQHUV
� 6L[WK
$PHQGPHQW� ULJKWV� WR� WKH� HIIHFWLYH� DVVLVWDQFH� RI
FRXQVHO�

&RQWUDU\� WR� WKH�&RXUW
V� DFFRXQW�� WKH� IXQGDPHQWDO
IDLUQHVV� FRQFHUQV� WKDW� DULVH� IURP� WKLV� SDUWLFXODU
W\SH� RI� EUHDNGRZQ� DUH� QRW� XQFRQGLWLRQDOO\
HFOLSVHG�E\�WKH�QHHG�WR�DFFRUG�ILQDOLW\�DQG�UHVSHFW
WR� VWDWH�FRXUW� MXGJPHQWV�� $QWH�� DW� ���� )LQDOLW\
LQWHUHVWV� DUH� DW� WKHLU� DSH[� ZKHQ� WKH� �HVVHQWLDO
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HOHPHQWV� RI� D� SUHVXPSWLYHO\� DFFXUDWH� DQG� IDLU
SURFHHGLQJ�ZHUH�SUHVHQW� LQ� WKH�SURFHHGLQJ�ZKRVH
UHVXOW� LV� FKDOOHQJHG��� �� � 6WULFNODQG� Y�
:DVKLQJWRQ�� ���� 8�6�� ����� ���� �������� 7KH
HIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� LV� RQH� RI� WKRVH
HVVHQWLDO�HOHPHQWV��6HH�0DUWLQH]������8�6���DW����
:KHQ�WKH�HIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�LV�DEVHQW�
OHDYLQJ�D�VHYHUHO\�GLPLQLVKHG�EDVLV�IRU�SUHVXPLQJ
IDLUQHVV� DQG� DFFXUDF\�� �ILQDOLW\� FRQFHUQV� DUH
VRPHZKDW�ZHDNHU���6WULFNODQG�� ���� 8�6��� DW� ����
1HLWKHU�VWDWXWH�QRU�SUHFHGHQW�VXSSRUWV� WKH�&RXUW
V
DVVHUWLRQ� WKDW� WKH� YLUWXHV� RI� ILQDOLW\� RYHUULGH
IXQGDPHQWDO� IDLUQHVV� WR� VXFK� D� GHJUHH� WKDW
PHDQLQJIXO� UHYLHZ� RI� OLIH�RU�GHDWK� MXGJPHQWV
REWDLQHG� WKURXJK�VXFK�GHHSO\� IODZHG�SURFHHGLQJV
VKRXOG�EH�IRUHFORVHG�

��

8OWLPDWHO\�� WKH� &RXUW
V� GHFLVLRQ� SUHYHQWV� KDEHDV
SHWLWLRQHUV� LQ� 6WDWHV� OLNH� $UL]RQD� IURP� UHFHLYLQJ
DQ\�JXDUDQWHHG�RSSRUWXQLW\�WR�GHYHORS�WKH�UHFRUGV
QHFHVVDU\�WR�HQIRUFH�WKHLU�6L[WK�$PHQGPHQW�ULJKW
WR� WKH� HIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO�� )RU� WKH
VXEVHW�RI�WKHVH�SHWLWLRQHUV�ZKR�UHFHLYH�LQHIIHFWLYH
DVVLVWDQFH�ERWK�DW�WULDO�DQG�LQ�VWDWH�SRVWFRQYLFWLRQ
SURFHHGLQJV�� WKH�6L[WK�$PHQGPHQW
V� JXDUDQWHH� LV
QRZ�DQ�HPSW\�RQH��0DQ\��LI�QRW�PRVW��LQGLYLGXDOV
LQ� WKLV� SRVLWLRQ� ZLOO� KDYH� QR� UHFRXUVH� DQG� QR
RSSRUWXQLW\� IRU� UHOLHI�� 7KH� UHVSRQVLELOLW\� IRU� WKLV
GHYDVWDWLQJ� RXWFRPH� OLHV� QRW� ZLWK� &RQJUHVV�� EXW
ZLWK�WKLV�&RXUW�

��

7H[W�DQG�SUHFHGHQW�LQVWUXFW�WKDW�LQ�6WDWHV�WKDW�OLPLW
UHYLHZ� RI� WULDO�LQHIIHFWLYHQHVV� FODLPV� WR
SRVWFRQYLFWLRQ� SURFHHGLQJV�� KDEHDV� SHWLWLRQHUV
ZKR�UHFHLYH�LQHIIHFWLYH�DVVLVWDQFH�RI�ERWK�WULDO�DQG
SRVWFRQYLFWLRQ�FRXQVHO�DUH�QRW�UHVSRQVLEOH�IRU�DQ\

IDLOXUH� WR� UDLVH� WKHLU� VXEVWDQWLDO� FODLP� RI� WULDO
LQHIIHFWLYHQHVV��QRU� IRU�DQ\��IDLO>XUH@� WR�GHYHORS�
HYLGHQFH�LQ�VXSSRUW�RI�WKDW�FODLP�XQGHU�$('3$
V
������H������%\�KROGLQJ�RWKHUZLVH�� WKH�&RXUW�QRW
RQO\�H[WLQJXLVKHV�WKH�FHQWUDO�SURPLVH�RI�0DUWLQH]
DQG�7UHYLQR�� EXW� LW�PDNHV� LOOXVRU\� WKH�SURWHFWLRQV
RI� WKH� 6L[WK� $PHQGPHQW�� ,� UHVSHFWIXOO\� GLVVHQW��
����

� 7RJHWKHU� ZLWK� 6KLQQ�� 'LUHFWRU�� $UL]RQD
'HSDUWPHQW� RI� &RUUHFWLRQV�� 5HKDELOLWDWLRQ� DQG
5HHQWU\��HW�DO��Y��-RQHV��VHH�WKLV�&RXUW
V�5XOH�������
DOVR�RQ�FHUWLRUDUL�WR�WKH�VDPH�FRXUW�

>@

5DPLUH]� DOOHJHV� WKDW� $UL]RQD� IRUIHLWHG� DQ\
������H����� DUJXPHQW� LQ� KLV� FDVH� EHFDXVH� LW� GLG
QRW�REMHFW�WR�VRPH�HYLGHQWLDU\�GHYHORSPHQW�LQ�WKH
'LVWULFW� &RXUW� RU� EHIRUH� WKH� 1LQWK� &LUFXLW� SDQHO�
%XW� $UL]RQD� GLG� REMHFW� WR� IXUWKHU� IDFWILQGLQJ
EHIRUH� WKH�1LQWK�&LUFXLW� SDQHO�� VHH�5HVSRQGHQWV�
$SSHOOHHV
� $QVZHULQJ� %ULHI� LQ� 5DPLUH]� Y�� 5\DQ�
1R������������&$����(&)�'RF������S������DQG��LQ
DQ\�HYHQW��WKH�1LQWK�&LUFXLW�SDVVHG�XSRQ�������H�
���� ZKHQ� LW� RUGHUHG� DGGLWLRQDO� IDFWILQGLQJ� RQ
UHPDQG�� VHH�8QLWHG� 6WDWHV� Y�� :LOOLDPV�� ���� 8�6�
���������������)XUWKHU��EHFDXVH�ZH�KDYH�GLVFUHWLRQ
WR� IRUJLYH� DQ\� IRUIHLWXUH�� DQG� EHFDXVH� �RXU
GHFLGLQJ�WKH�PDWWHU�QRZ�ZLOO�UHGXFH�WKH�OLNHOLKRRG
RI�IXUWKHU�OLWLJDWLRQ��LQ�D����\HDU�ROG�PXUGHU�FDVH�
3RODU�7DQNHUV�� ,QF��Y��&LW\�RI�9DOGH]������8�6����
�����������SOXUDOLW\�RSLQLRQ���ZH�FKRRVH�WR�IRUJLYH
WKH�6WDWH
V�IRUIHLWXUH�EHIRUH�WKH�'LVWULFW�&RXUW�

>@
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1R���������
8�6�

6WULFNODQG Y� :DVKLQJWRQ

����8�6������������ � ����6��&W������
'HFLGHG�0D\���������

&(57,25$5,� 72� 7+(� 81,7('� 67$7(6
&2857� 2)� $33($/6� )25� 7+(� (/(9(17+
&,5&8,7

1R����������

$UJXHG�-DQXDU\����������'HFLGHG�0D\���������

5HVSRQGHQW�SOHDGHG�JXLOW\� LQ�D�)ORULGD� WULDO�FRXUW
WR�DQ�LQGLFWPHQW�WKDW�LQFOXGHG�WKUHH�FDSLWDO�PXUGHU
FKDUJHV�� ,Q� WKH�SOHD�FROORTX\�� UHVSRQGHQW� WROG� WKH
WULDO� MXGJH� WKDW�� DOWKRXJK� KH� KDG� FRPPLWWHG� D
VWULQJ� RI� EXUJODULHV�� KH� KDG� QR� VLJQLILFDQW� SULRU
FULPLQDO�UHFRUG�DQG�WKDW�DW�WKH�WLPH�RI�KLV�FULPLQDO
VSUHH� KH�ZDV� XQGHU� H[WUHPH� VWUHVV� FDXVHG� E\� KLV
LQDELOLW\�WR�VXSSRUW�KLV�IDPLO\��7KH�WULDO�MXGJH�WROG
UHVSRQGHQW�WKDW�KH�KDG��D�JUHDW�GHDO�RI�UHVSHFW�IRU
SHRSOH�ZKR�DUH�ZLOOLQJ�WR�VWHS�IRUZDUG�DQG�DGPLW
WKHLU� UHVSRQVLELOLW\��� ,Q� SUHSDULQJ� IRU� WKH
VHQWHQFLQJ� KHDULQJ�� GHIHQVH� FRXQVHO� VSRNH� ZLWK
UHVSRQGHQW�DERXW�KLV�EDFNJURXQG��EXW�GLG�QRW�VHHN
RXW� FKDUDFWHU� ZLWQHVVHV� RU� UHTXHVW� D� SV\FKLDWULF
H[DPLQDWLRQ�� &RXQVHO
V� GHFLVLRQ� QRW� WR� SUHVHQW
HYLGHQFH� FRQFHUQLQJ� UHVSRQGHQW
V� FKDUDFWHU� DQG
HPRWLRQDO�VWDWH� UHIOHFWHG�KLV� MXGJPHQW� WKDW� LW�ZDV
DGYLVDEOH�WR�UHO\�RQ�WKH�SOHD�FROORTX\�IRU�HYLGHQFH
DV�WR�VXFK�PDWWHUV��WKXV�SUHYHQWLQJ�WKH�6WDWH�IURP
FURVV�H[DPLQLQJ� UHVSRQGHQW� DQG� IURP� SUHVHQWLQJ
SV\FKLDWULF� HYLGHQFH� RI� LWV� RZQ�� &RXQVHO� GLG� QRW
UHTXHVW�D�SUHVHQWHQFH�UHSRUW�EHFDXVH�LW�ZRXOG�KDYH
LQFOXGHG�UHVSRQGHQW
V�FULPLQDO�KLVWRU\�DQG�WKHUHE\
ZRXOG� KDYH� XQGHUPLQHG� WKH� FODLP� RI� QR
VLJQLILFDQW� SULRU� FULPLQDO� UHFRUG�� )LQGLQJ
QXPHURXV� DJJUDYDWLQJ� FLUFXPVWDQFHV� DQG� QR
PLWLJDWLQJ�FLUFXPVWDQFH�� WKH� WULDO� MXGJH�VHQWHQFHG
UHVSRQGHQW�WR�GHDWK�RQ�HDFK�RI�WKH�PXUGHU�FRXQWV�
7KH� )ORULGD� 6XSUHPH� &RXUW� DIILUPHG�� DQG

UHVSRQGHQW� WKHQ� VRXJKW� FROODWHUDO� UHOLHI� LQ� VWDWH
FRXUW� RQ� WKH� JURXQG�� LQWHU� DOLD�� WKDW� FRXQVHO� KDG
UHQGHUHG� LQHIIHFWLYH� DVVLVWDQFH� DW� WKH� VHQWHQFLQJ
SURFHHGLQJ� LQ� VHYHUDO� UHVSHFWV�� LQFOXGLQJ� KLV
IDLOXUH� WR� UHTXHVW� D� SV\FKLDWULF� UHSRUW�� WR
LQYHVWLJDWH�DQG�SUHVHQW�FKDUDFWHU�ZLWQHVVHV��DQG�WR
VHHN� D� SUHVHQWHQFH� UHSRUW�� 7KH� WULDO� FRXUW� GHQLHG
UHOLHI�� DQG� WKH� )ORULGD� 6XSUHPH� &RXUW� DIILUPHG�
5HVSRQGHQW� WKHQ�ILOHG�D�KDEHDV�FRUSXV�SHWLWLRQ� LQ
)HGHUDO� 'LVWULFW� &RXUW� DGYDQFLQJ� QXPHURXV
JURXQGV� IRU� UHOLHI�� LQFOXGLQJ� WKH� FODLP� RI
LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO�� $IWHU� DQ
HYLGHQWLDU\� KHDULQJ�� WKH� 'LVWULFW� &RXUW� GHQLHG
UHOLHI�� FRQFOXGLQJ� WKDW� DOWKRXJK� FRXQVHO� PDGH
HUURUV� LQ� MXGJPHQW� LQ� IDLOLQJ� WR� LQYHVWLJDWH
PLWLJDWLQJ� HYLGHQFH� IXUWKHU� WKDQ� KH� GLG�� QR
SUHMXGLFH� WR� UHVSRQGHQW
V� VHQWHQFH� UHVXOWHG� IURP
DQ\�VXFK�HUURU�LQ�MXGJPHQW��7KH�&RXUW�RI�$SSHDOV
XOWLPDWHO\� UHYHUVHG�� VWDWLQJ� WKDW� WKH� 6L[WK
$PHQGPHQW� DFFRUGHG� ��� � FULPLQDO� GHIHQGDQWV� D
ULJKW� WR� FRXQVHO� UHQGHULQJ� �UHDVRQDEO\� HIIHFWLYH
DVVLVWDQFH�JLYHQ�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��
$IWHU� RXWOLQLQJ� VWDQGDUGV� IRU� MXGJLQJ� ZKHWKHU� D
GHIHQVH� FRXQVHO� IXOILOOHG� WKH� GXW\� WR� LQYHVWLJDWH
QRQVWDWXWRU\� PLWLJDWLQJ� FLUFXPVWDQFHV� DQG
ZKHWKHU� FRXQVHO
V� HUURUV� ZHUH� VXIILFLHQWO\
SUHMXGLFLDO�WR�MXVWLI\�UHYHUVDO��WKH�&RXUW�RI�$SSHDOV
UHPDQGHG�WKH�FDVH�IRU�DSSOLFDWLRQ�RI�WKH�VWDQGDUGV�

���

+HOG�

1
75



���

���7KH�6L[WK�$PHQGPHQW� ULJKW� WR� FRXQVHO
LV� WKH� ULJKW� WR� WKH� HIIHFWLYH� DVVLVWDQFH� RI
FRXQVHO�� DQG� WKH� EHQFKPDUN� IRU� MXGJLQJ
DQ\� FODLP� RI� LQHIIHFWLYHQHVV� PXVW� EH
ZKHWKHU� FRXQVHO
V� FRQGXFW� VR� XQGHUPLQHG
WKH� SURSHU� IXQFWLRQLQJ� RI� WKH� DGYHUVDULDO
SURFHVV�WKDW�WKH�WULDO�FDQQRW�EH�UHOLHG�RQ�DV
KDYLQJ� SURGXFHG� D� MXVW� UHVXOW�� 7KH� VDPH
SULQFLSOH� DSSOLHV� WR� D� FDSLWDO� VHQWHQFLQJ
SURFHHGLQJ�²�VXFK�DV�WKH�RQH�SURYLGHG�E\
)ORULGD� ODZ� ²� WKDW� LV� VXIILFLHQWO\� OLNH� D
WULDO� LQ� LWV� DGYHUVDULDO� IRUPDW� DQG� LQ� WKH
H[LVWHQFH� RI� VWDQGDUGV� IRU� GHFLVLRQ� WKDW
FRXQVHO
V� UROH� LQ� WKH� SURFHHGLQJ� LV
FRPSDUDEOH� WR� FRXQVHO
V� UROH� DW� WULDO�� 3S�
��������

��� $� FRQYLFWHG� GHIHQGDQW
V� FODLP� WKDW
FRXQVHO
V�DVVLVWDQFH�ZDV�VR�GHIHFWLYH�DV�WR
UHTXLUH� UHYHUVDO� RI� D� FRQYLFWLRQ� RU� VHWWLQJ
DVLGH�RI�D�GHDWK�VHQWHQFH�UHTXLUHV� WKDW� WKH
GHIHQGDQW� VKRZ�� ILUVW�� WKDW� FRXQVHO
V
SHUIRUPDQFH� ZDV� GHILFLHQW� DQG�� VHFRQG�
WKDW� WKH� GHILFLHQW� SHUIRUPDQFH� SUHMXGLFHG
WKH�GHIHQVH�VR�DV� WR�GHSULYH� WKH�GHIHQGDQW
RI�D�IDLU�WULDO��3S����������

�D�� 7KH� SURSHU� VWDQGDUG� IRU� MXGJLQJ
DWWRUQH\�SHUIRUPDQFH�LV�WKDW�RI�UHDVRQDEO\
HIIHFWLYH� DVVLVWDQFH�� FRQVLGHULQJ� DOO� WKH
FLUFXPVWDQFHV�� :KHQ� D� FRQYLFWHG
GHIHQGDQW�FRPSODLQV�RI�WKH�LQHIIHFWLYHQHVV
RI�FRXQVHO
V�DVVLVWDQFH��WKH�GHIHQGDQW�PXVW
VKRZ� WKDW� FRXQVHO
V� UHSUHVHQWDWLRQ� IHOO
EHORZ� DQ� REMHFWLYH� VWDQGDUG� RI
UHDVRQDEOHQHVV�� -XGLFLDO� VFUXWLQ\� RI
FRXQVHO
V� SHUIRUPDQFH� PXVW� EH� KLJKO\
GHIHUHQWLDO�� DQG� D� IDLU� DVVHVVPHQW� RI
DWWRUQH\� SHUIRUPDQFH� UHTXLUHV� WKDW� HYHU\
HIIRUW� EH�PDGH� WR� HOLPLQDWH� WKH� GLVWRUWLQJ
HIIHFWV� RI� KLQGVLJKW�� WR� UHFRQVWUXFW� WKH
FLUFXPVWDQFHV� RI� FRXQVHO
V� FKDOOHQJHG
FRQGXFW��DQG�WR�HYDOXDWH�WKH�FRQGXFW�IURP
FRXQVHO
V� SHUVSHFWLYH� DW� WKH� WLPH��$� FRXUW
PXVW� LQGXOJH� D� VWURQJ� SUHVXPSWLRQ� WKDW
FRXQVHO
V� FRQGXFW� IDOOV� ZLWKLQ� WKH� ZLGH
UDQJH� RI� UHDVRQDEOH� SURIHVVLRQDO
DVVLVWDQFH�� 7KHVH� VWDQGDUGV� UHTXLUH� QR
VSHFLDO� DPSOLILFDWLRQ� LQ� RUGHU� WR� GHILQH
FRXQVHO
V� GXW\� WR� LQYHVWLJDWH�� WKH� GXW\� DW
LVVXH�LQ�WKLV�FDVH��3S����������

�E��:LWK�UHJDUG�WR�WKH�UHTXLUHG�VKRZLQJ�RI
SUHMXGLFH��WKH�SURSHU�VWDQGDUG�UHTXLUHV�WKH
GHIHQGDQW� WR� VKRZ� WKDW� WKHUH� LV� D
UHDVRQDEOH� SUREDELOLW\� WKDW�� EXW� IRU
FRXQVHO
V� XQSURIHVVLRQDO� HUURUV�� WKH� UHVXOW
RI� WKH� SURFHHGLQJ� ZRXOG� KDYH� EHHQ
GLIIHUHQW�� $� UHDVRQDEOH� SUREDELOLW\� LV� D
SUREDELOLW\� VXIILFLHQW� WR� XQGHUPLQH
FRQILGHQFH� LQ� WKH� RXWFRPH�� $� FRXUW
KHDULQJ� DQ� LQHIIHFWLYHQHVV� FODLP� PXVW
FRQVLGHU�WKH�WRWDOLW\�RI�WKH�HYLGHQFH�EHIRUH
WKH�MXGJH�RU�MXU\��3S����������

���
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���$�QXPEHU�RI�SUDFWLFDO�FRQVLGHUDWLRQV�DUH
LPSRUWDQW� IRU� WKH� DSSOLFDWLRQ� RI� WKH
VWDQGDUGV�VHW�IRUWK�DERYH��7KH�VWDQGDUGV�GR
QRW�HVWDEOLVK�PHFKDQLFDO�UXOHV��WKH�XOWLPDWH
IRFXV� RI� LQTXLU\� PXVW� EH� RQ� WKH
IXQGDPHQWDO� IDLUQHVV� RI� WKH� SURFHHGLQJ
ZKRVH� UHVXOW� LV� EHLQJ� FKDOOHQJHG��$� FRXUW
QHHG�QRW�ILUVW�GHWHUPLQH�ZKHWKHU�FRXQVHO
V
SHUIRUPDQFH� ZDV� GHILFLHQW� EHIRUH
H[DPLQLQJ� WKH� SUHMXGLFH� VXIIHUHG� E\� WKH
GHIHQGDQW� DV� D� UHVXOW� RI� WKH� DOOHJHG
GHILFLHQFLHV��,I�LW�LV�HDVLHU�WR�GLVSRVH�RI�DQ
LQHIIHFWLYHQHVV�FODLP�RQ�WKH�JURXQG�RI�ODFN
RI� VXIILFLHQW� SUHMXGLFH�� WKDW� FRXUVH� VKRXOG
EH� IROORZHG�� 7KH� SULQFLSOHV� JRYHUQLQJ
LQHIIHFWLYHQHVV� FODLPV� DSSO\� LQ� IHGHUDO
FROODWHUDO�SURFHHGLQJV�DV�WKH\�GR�RQ�GLUHFW
DSSHDO�RU�LQ�PRWLRQV�IRU�D�QHZ�WULDO��$QG�LQ
D� IHGHUDO� KDEHDV� FKDOOHQJH� WR� D� VWDWH
FULPLQDO�MXGJPHQW��D�VWDWH�FRXUW�FRQFOXVLRQ
WKDW� FRXQVHO� UHQGHUHG� HIIHFWLYH� DVVLVWDQFH
LV� QRW� D� ILQGLQJ� RI� IDFW� ELQGLQJ� RQ� WKH
IHGHUDO� FRXUW� WR� WKH� H[WHQW� VWDWHG� E\� ��
8�6�&���������G���EXW� LV�D�PL[HG�TXHVWLRQ
RI�ODZ�DQG�IDFW��3S����������

���7KH�IDFWV�RI�WKLV�FDVH�PDNH�LW�FOHDU�WKDW
FRXQVHO
V� FRQGXFW� DW� DQG� EHIRUH
UHVSRQGHQW
V�VHQWHQFLQJ�SURFHHGLQJ�FDQQRW
EH� IRXQG� XQUHDVRQDEOH� XQGHU� WKH� DERYH
VWDQGDUGV�� 7KH\� DOVR� PDNH� LW� FOHDU� WKDW�
HYHQ� DVVXPLQJ� FRXQVHO
V� FRQGXFW� ZDV
XQUHDVRQDEOH�� UHVSRQGHQW� VXIIHUHG
LQVXIILFLHQW� SUHMXGLFH� WR� ZDUUDQW� VHWWLQJ
DVLGH�KLV�GHDWK�VHQWHQFH��3S����������

����)��G�������UHYHUVHG�

2
&21125�� -��� GHOLYHUHG� WKH� RSLQLRQ� RI� WKH
&RXUW�� LQ� ZKLFK� %85*(5�� &�-��� DQG� :+,7(�
%/$&.081�� 32:(//�� 5(+148,67�� DQG
67(9(16�� --��� MRLQHG�� %5(11$1�� -��� ILOHG� DQ
RSLQLRQ�FRQFXUULQJ� LQ�SDUW� DQG�GLVVHQWLQJ� LQ�SDUW�
SRVW�� S�� �����0$56+$//�� -��� ILOHG� D� GLVVHQWLQJ
RSLQLRQ��SRVW��S������

&DURO\Q� 0�� 6QXUNRZVNL�� $VVLVWDQW� $WWRUQH\
*HQHUDO� RI� )ORULGD�� DUJXHG� WKH� FDXVH� IRU
SHWLWLRQHUV�� 2Q� WKH� EULHIV� ZHUH� -LP� 6PLWK�
$WWRUQH\� *HQHUDO�� DQG� &DOYLQ� /�� )R[�� $VVLVWDQW
$WWRUQH\�*HQHUDO�

5LFKDUG� (�� 6KDSLUR� DUJXHG� WKH� FDXVH� IRU
UHVSRQGHQW��:LWK�KLP�RQ� WKH�EULHI�ZDV�-RVHSK�+�
5RGULJXH]�B

B %ULHIV�RI�DPLFL�FXULDH�XUJLQJ�UHYHUVDO�ZHUH
ILOHG� IRU� WKH� 8QLWHG� 6WDWHV� E\� 6ROLFLWRU
*HQHUDO� /HH�� $VVLVWDQW� $WWRUQH\� *HQHUDO
7URWW�� 'HSXW\� 6ROLFLWRU� *HQHUDO� )UH\�� DQG
(GZLQ� 6�� .QHHGOHU�� IRU� WKH� 6WDWH� RI

$ODEDPD� HW� DO�� E\�0LNH� *UHHO\�� $WWRUQH\
*HQHUDO� RI� 0RQWDQD�� DQG� -RKQ� +�
0D\QDUG�� $VVLVWDQW� $WWRUQH\� *HQHUDO�

&KDUOHV�$��*UDGGLFN��$WWRUQH\�*HQHUDO�RI
$ODEDPD�� 5REHUW� .�� &RUELQ�� $WWRUQH\

*HQHUDO� RI� $UL]RQD�� -RKQ� 6WHYHQ� &ODUN�
$WWRUQH\�*HQHUDO�RI�$UNDQVDV��-RKQ�9DQ�GH
.DPS�� $WWRUQH\� *HQHUDO� RI� &DOLIRUQLD�
'XDQH� :RRGDUG�� $WWRUQH\� *HQHUDO� RI

&RORUDGR��$XVWLQ� 3DJH� ���� -�� 0F*XLJDQ�
&KLHI� 6WDWH
V� $WWRUQH\� RI� &RQQHFWLFXW�

0LFKDHO� -�� %RZHUV�� $WWRUQH\� *HQHUDO� RI
*HRUJLD�� 7DQ\� 6�� +RQJ�� $WWRUQH\� *HQHUDO
RI�+DZDLL��-LP�-RQHV��$WWRUQH\�*HQHUDO�RI
,GDKR��/LQOH\�(��3HDUVRQ��$WWRUQH\�*HQHUDO
RI� ,QGLDQD�� 5REHUW� 7�� 6WHSKDQ�� $WWRUQH\
*HQHUDO� RI� .DQVDV�� 6WHYHQ� /�� %HVKHDU�
$WWRUQH\�*HQHUDO� RI�.HQWXFN\��:LOOLDP� -�
*XVWH�� -U���$WWRUQH\�*HQHUDO� RI�/RXLVLDQD�
-DPHV� (�� 7LHUQH\�� $WWRUQH\� *HQHUDO� RI
0DLQH�� 6WHSKHQ� +�� 6DFKV�� $WWRUQH\

*HQHUDO� RI�0DU\ODQG��)UDQFLV� ;�� %HOORWWL�
$WWRUQH\�*HQHUDO�RI�0DVVDFKXVHWWV��)UDQN
-�� .HOOH\�� $WWRUQH\� *HQHUDO� RI� 0LFKLJDQ�

+XEHUW�+��+XPSKUH\�,,,��$WWRUQH\�*HQHUDO
RI�0LQQHVRWD��:LOOLDP�$�� $OODLQ�� $WWRUQH\
*HQHUDO� RI�0LVVLVVLSSL�� -RKQ� '�� $VKFURIW�
$WWRUQH\� *HQHUDO� RI� 0LVVRXUL�� 3DXO� /�
'RXJODV�� $WWRUQH\� *HQHUDO� RI� 1HEUDVND�
%ULDQ� 0F.D\�� $WWRUQH\� *HQHUDO� RI

1HYDGD�� ,UZLQ� ,�� .LPPHOPDQ�� $WWRUQH\
*HQHUDO� RI� 1HZ� -HUVH\�� 3DXO� %DUGDFNH�
$WWRUQH\�*HQHUDO�RI�1HZ�0H[LFR��5XIXV�/�
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-867,&(� 2
&21125� GHOLYHUHG� WKH� RSLQLRQ� RI
WKH�&RXUW�

(GPLVWHQ�� $WWRUQH\� *HQHUDO� RI� 1RUWK

&DUROLQD��5REHUW�:HIDOG��$WWRUQH\�*HQHUDO
RI�1RUWK�'DNRWD��$QWKRQ\� &HOHEUH]]H�� -U��
$WWRUQH\�*HQHUDO�RI�2KLR��0LFKDHO�7XUSHQ�
$WWRUQH\� *HQHUDO� RI� 2NODKRPD�� 'DYH
)URKQPD\HU��$WWRUQH\�*HQHUDO�RI�2UHJRQ�
/H5R\�6��=LPPHUPDQ��$WWRUQH\�*HQHUDO�RI
3HQQV\OYDQLD�� 'HQQLV� -�� 5REHUWV� ,,�
$WWRUQH\� *HQHUDO� RI� 5KRGH� ,VODQG�� 7�
7UDYLV�0HGORFN��$WWRUQH\�*HQHUDO�RI�6RXWK
&DUROLQD�� 0DUN� 9�� 0HLHUKHQU\�� $WWRUQH\
*HQHUDO� RI� 6RXWK� 'DNRWD�� :LOOLDP� 0�
/HHFK��-U���$WWRUQH\�*HQHUDO�RI�7HQQHVVHH�
'DYLG� /�� :LONLQVRQ�� $WWRUQH\� *HQHUDO� RI
8WDK��-RKQ�-��(DVWRQ��$WWRUQH\�*HQHUDO�RI
9HUPRQW�� *HUDOG� /�� %DOLOHV�� $WWRUQH\

*HQHUDO� RI� 9LUJLQLD�� .HQQHWK� 2�
(LNHQEHUU\�� $WWRUQH\� *HQHUDO� RI

:DVKLQJWRQ�� &KDXQFH\� +�� %URZQLQJ�
$WWRUQH\� *HQHUDO� RI� :HVW� 9LUJLQLD�� DQG

$UFKLH�*��0F&OLQWRFN��$WWRUQH\�*HQHUDO�RI
:\RPLQJ�� DQG� IRU� WKH� :DVKLQJWRQ� /HJDO

)RXQGDWLRQ� E\�'DQLHO� -�� 3RSHR�� 3DXO� '�
.DPHQDU��DQG�1LFKRODV�(��&DOLR���

5LFKDUG� -�� :LOVRQ�� &KDUOHV� 6�� 6LPV�� DQG
%XUW�1HXERUQH�ILOHG�D�EULHI�IRU�WKH�1DWLRQDO
/HJDO�$LG�DQG�'HIHQGHU�$VVRFLDWLRQ�HW�DO�

DV�DPLFL�FXULDH�XUJLQJ�DIILUPDQFH�

������

7KLV� FDVH� UHTXLUHV� XV� WR� FRQVLGHU� WKH� SURSHU
VWDQGDUGV� IRU� MXGJLQJ� D� FULPLQDO� GHIHQGDQW
V
FRQWHQWLRQ� WKDW� WKH� &RQVWLWXWLRQ� UHTXLUHV� D
FRQYLFWLRQ� RU� GHDWK� VHQWHQFH� WR� EH� VHW� DVLGH
EHFDXVH� FRXQVHO
V� DVVLVWDQFH� DW� WKH� WULDO� RU
VHQWHQFLQJ�ZDV�LQHIIHFWLYH�

,�$
'XULQJ� D� ���GD\� SHULRG� LQ� 6HSWHPEHU� �����
UHVSRQGHQW�SODQQHG�DQG�FRPPLWWHG�WKUHH�JURXSV�RI
FULPHV��ZKLFK�LQFOXGHG���� � WKUHH�EUXWDO� VWDEELQJ
PXUGHUV�� WRUWXUH�� NLGQDSLQJ�� VHYHUH� DVVDXOWV�
DWWHPSWHG�PXUGHUV��DWWHPSWHG�H[WRUWLRQ��DQG�WKHIW�
$IWHU� KLV� WZR� DFFRPSOLFHV� ZHUH� DUUHVWHG�

UHVSRQGHQW� VXUUHQGHUHG� WR� SROLFH� DQG� YROXQWDULO\
JDYH�D�OHQJWK\�VWDWHPHQW�FRQIHVVLQJ�WR�WKH�WKLUG�RI
WKH� FULPLQDO� HSLVRGHV�� 7KH� 6WDWH� RI� )ORULGD
LQGLFWHG�UHVSRQGHQW�IRU�NLGQDSLQJ�DQG�PXUGHU�DQG
DSSRLQWHG� DQ� H[SHULHQFHG� FULPLQDO� ODZ\HU� WR
UHSUHVHQW�KLP�

���

&RXQVHO� DFWLYHO\� SXUVXHG� SUHWULDO� PRWLRQV� DQG
GLVFRYHU\��+H� FXW� KLV� HIIRUWV� VKRUW�� KRZHYHU�� DQG
KH�H[SHULHQFHG�D� VHQVH�RI�KRSHOHVVQHVV�DERXW� WKH
FDVH�� ZKHQ� KH� OHDUQHG� WKDW�� DJDLQVW� KLV� VSHFLILF
DGYLFH�� UHVSRQGHQW�KDG�DOVR�FRQIHVVHG� WR� WKH� ILUVW
WZR�PXUGHUV��%\�WKH�GDWH�VHW� IRU� WULDO�� UHVSRQGHQW
ZDV�VXEMHFW�WR�LQGLFWPHQW�IRU�WKUHH�FRXQWV�RI�ILUVW�
GHJUHH� PXUGHU� DQG� PXOWLSOH� FRXQWV� RI� UREEHU\�
NLGQDSLQJ� IRU� UDQVRP�� EUHDNLQJ� DQG� HQWHULQJ� DQG
DVVDXOW�� DWWHPSWHG� PXUGHU�� DQG� FRQVSLUDF\� WR
FRPPLW�UREEHU\��5HVSRQGHQW�ZDLYHG�KLV�ULJKW�WR�D
MXU\� WULDO�� DJDLQ� DFWLQJ� DJDLQVW� FRXQVHO
V� DGYLFH�
DQG� SOHDGHG� JXLOW\� WR� DOO� FKDUJHV�� LQFOXGLQJ� WKH
WKUHH�FDSLWDO�PXUGHU�FKDUJHV�

,Q� WKH� SOHD� FROORTX\�� UHVSRQGHQW� WROG� WKH� WULDO
MXGJH�WKDW��DOWKRXJK�KH�KDG�FRPPLWWHG�D�VWULQJ�RI
EXUJODULHV�� KH� KDG� QR� VLJQLILFDQW� SULRU� FULPLQDO
UHFRUG�DQG�WKDW�DW�WKH�WLPH�RI�KLV�FULPLQDO�VSUHH�KH
ZDV�XQGHU�H[WUHPH�VWUHVV�FDXVHG�E\�KLV�LQDELOLW\�WR
VXSSRUW� KLV� IDPLO\�� $SS�� ������� +H� DOVR� VWDWHG�
KRZHYHU�� WKDW� KH� DFFHSWHG� UHVSRQVLELOLW\� IRU� WKH
FULPHV��(�� J��� LG��� DW� ���� ���� 7KH� WULDO� MXGJH� WROG
UHVSRQGHQW�WKDW�KH�KDG��D�JUHDW�GHDO�RI�UHVSHFW�IRU
SHRSOH�ZKR�DUH�ZLOOLQJ�WR�VWHS�IRUZDUG�DQG�DGPLW
WKHLU� UHVSRQVLELOLW\�� EXW� WKDW� KH� ZDV� PDNLQJ� QR
VWDWHPHQW� DW� DOO� DERXW� KLV� OLNHO\� VHQWHQFLQJ
GHFLVLRQ��,G���DW����

&RXQVHO� DGYLVHG� UHVSRQGHQW� WR� LQYRNH� KLV� ULJKW
XQGHU�)ORULGD�ODZ�WR�DQ�DGYLVRU\�MXU\�DW�KLV�FDSLWDO
VHQWHQFLQJ� KHDULQJ�� 5HVSRQGHQW� UHMHFWHG� WKH
DGYLFH� DQG�ZDLYHG� WKH� ULJKW��+H� FKRVH� LQVWHDG� WR
EH� VHQWHQFHG� E\� WKH� WULDO� MXGJH� ZLWKRXW� D� MXU\
UHFRPPHQGDWLRQ�

,Q� SUHSDULQJ� IRU� WKH� VHQWHQFLQJ� KHDULQJ�� FRXQVHO
VSRNH�ZLWK� UHVSRQGHQW� DERXW� KLV� EDFNJURXQG��+H
DOVR�VSRNH�RQ���� �WKH�WHOHSKRQH�ZLWK�UHVSRQGHQW
V
ZLIH�DQG�PRWKHU�� WKRXJK�KH�GLG�QRW� IROORZ�XS�RQ

���
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WKH�RQH�XQVXFFHVVIXO�HIIRUW�WR�PHHW�ZLWK�WKHP��+H
GLG�QRW�RWKHUZLVH�VHHN�RXW�FKDUDFWHU�ZLWQHVVHV�IRU
UHVSRQGHQW��$SS�� WR�3HW�� IRU�&HUW��$�����1RU�GLG
KH� UHTXHVW� D� SV\FKLDWULF� H[DPLQDWLRQ�� VLQFH� KLV
FRQYHUVDWLRQV� ZLWK� KLV� FOLHQW� JDYH� QR� LQGLFDWLRQ
WKDW� UHVSRQGHQW� KDG� SV\FKRORJLFDO� SUREOHPV�� ,G��
DW�$����

&RXQVHO� GHFLGHG� QRW� WR� SUHVHQW� DQG� KHQFH� QRW� WR
ORRN�IXUWKHU�IRU�HYLGHQFH�FRQFHUQLQJ�UHVSRQGHQW
V
FKDUDFWHU� DQG� HPRWLRQDO� VWDWH�� 7KDW� GHFLVLRQ
UHIOHFWHG� WULDO� FRXQVHO
V� VHQVH� RI� KRSHOHVVQHVV
DERXW� RYHUFRPLQJ� WKH� HYLGHQWLDU\� HIIHFW� RI
UHVSRQGHQW
V� FRQIHVVLRQV� WR� WKH� JUXHVRPH� FULPHV�
6HH�LG���DW�$�����,W�DOVR�UHIOHFWHG�WKH�MXGJPHQW�WKDW
LW�ZDV� DGYLVDEOH� WR� UHO\� RQ� WKH� SOHD� FROORTX\� IRU
HYLGHQFH�DERXW�UHVSRQGHQW
V�EDFNJURXQG�DQG�DERXW
KLV� FODLP� RI� HPRWLRQDO� VWUHVV�� WKH� SOHD� FROORTX\
FRPPXQLFDWHG� VXIILFLHQW� LQIRUPDWLRQ� DERXW� WKHVH
VXEMHFWV�� DQG� E\� IRUJRLQJ� WKH� RSSRUWXQLW\� WR
SUHVHQW� QHZ� HYLGHQFH� RQ� WKHVH� VXEMHFWV�� FRXQVHO
SUHYHQWHG� WKH� 6WDWH� IURP� FURVV�H[DPLQLQJ
UHVSRQGHQW� RQ� KLV� FODLP� DQG� IURP� SXWWLQJ� RQ
SV\FKLDWULF� HYLGHQFH� RI� LWV� RZQ�� ,G��� DW� $����
$����

&RXQVHO� DOVR� H[FOXGHG� IURP� WKH� VHQWHQFLQJ
KHDULQJ�RWKHU�HYLGHQFH�KH�WKRXJKW�ZDV�SRWHQWLDOO\
GDPDJLQJ�� +H� VXFFHVVIXOO\� PRYHG� WR� H[FOXGH
UHVSRQGHQW
V� �UDS� VKHHW��� ,G��� DW�$�����$SS�� ����
%HFDXVH�KH�MXGJHG�WKDW�D�SUHVHQWHQFH�UHSRUW�PLJKW
SURYH�PRUH� GHWULPHQWDO� WKDQ� KHOSIXO�� DV� LW� ZRXOG
KDYH� LQFOXGHG� UHVSRQGHQW
V� FULPLQDO� KLVWRU\� DQG
WKHUHE\� ZRXOG� KDYH� XQGHUPLQHG� WKH� FODLP� RI� QR
VLJQLILFDQW�KLVWRU\�RI�FULPLQDO�DFWLYLW\��KH�GLG�QRW
UHTXHVW�WKDW�RQH�EH�SUHSDUHG��$SS��WR�3HW��IRU�&HUW�
$����$�����$����$����

$W� WKH� VHQWHQFLQJ�KHDULQJ�� FRXQVHO
V� VWUDWHJ\�ZDV
EDVHG�SULPDULO\�RQ�WKH�WULDO�MXGJH
V�UHPDUNV�DW�WKH
SOHD� FROORTX\� DV� ZHOO� DV� RQ� KLV� UHSXWDWLRQ� DV� D
VHQWHQFLQJ� MXGJH� ZKR� WKRXJKW� LW� LPSRUWDQW� IRU� D
FRQYLFWHG� GHIHQGDQW� WR� RZQ� XS� WR� KLV� FULPH�
&RXQVHO� DUJXHG� WKDW� UHVSRQGHQW
V� UHPRUVH� DQG
DFFHSWDQFH� RI� UHVSRQVLELOLW\� MXVWLILHG� VSDULQJ� KLP
IURP� WKH� GHDWK� SHQDOW\�� ,G��� DW� $����$����

&RXQVHO� DOVR� DUJXHG� WKDW� UHVSRQGHQW� KDG� QR
KLVWRU\� RI� FULPLQDO� DFWLYLW\� DQG� WKDW� UHVSRQGHQW
FRPPLWWHG���� � WKH� FULPHV� XQGHU� H[WUHPH�PHQWDO
RU� HPRWLRQDO�GLVWXUEDQFH�� WKXV� FRPLQJ�ZLWKLQ� WKH
VWDWXWRU\� OLVW� RI� PLWLJDWLQJ� FLUFXPVWDQFHV�� +H
IXUWKHU� DUJXHG� WKDW� UHVSRQGHQW� VKRXOG� EH� VSDUHG
GHDWK�EHFDXVH�KH�KDG�VXUUHQGHUHG��FRQIHVVHG��DQG
RIIHUHG� WR� WHVWLI\� DJDLQVW� D� FRGHIHQGDQW� DQG
EHFDXVH� UHVSRQGHQW� ZDV� IXQGDPHQWDOO\� D� JRRG
SHUVRQ� ZKR� KDG� EULHIO\� JRQH� EDGO\� ZURQJ� LQ
H[WUHPHO\� VWUHVVIXO� FLUFXPVWDQFHV�� 7KH� 6WDWH� SXW
RQ�HYLGHQFH�DQG�ZLWQHVVHV�ODUJHO\�IRU�WKH�SXUSRVH
RI�GHVFULELQJ�WKH�GHWDLOV�RI�WKH�FULPHV��&RXQVHO�GLG
QRW� FURVV�H[DPLQH� WKH� PHGLFDO� H[SHUWV� ZKR
WHVWLILHG�DERXW�WKH�PDQQHU�RI�GHDWK�RI�UHVSRQGHQW
V
YLFWLPV�

���

7KH� WULDO� MXGJH� IRXQG� VHYHUDO� DJJUDYDWLQJ
FLUFXPVWDQFHV� ZLWK� UHVSHFW� WR� HDFK� RI� WKH� WKUHH
PXUGHUV�� +H� IRXQG� WKDW� DOO� WKUHH� PXUGHUV� ZHUH
HVSHFLDOO\� KHLQRXV�� DWURFLRXV�� DQG� FUXHO�� DOO
LQYROYLQJ� UHSHDWHG� VWDEELQJV�� $OO� WKUHH� PXUGHUV
ZHUH�FRPPLWWHG�LQ�WKH�FRXUVH�RI�DW�OHDVW�RQH�RWKHU
GDQJHURXV� DQG� YLROHQW� IHORQ\�� DQG� VLQFH� DOO
LQYROYHG�UREEHU\�� WKH�PXUGHUV�ZHUH�IRU�SHFXQLDU\
JDLQ��$OO� WKUHH�PXUGHUV�ZHUH� FRPPLWWHG� WR� DYRLG
DUUHVW� IRU� WKH�DFFRPSDQ\LQJ�FULPHV�DQG� WR�KLQGHU
ODZ� HQIRUFHPHQW�� ,Q� WKH� FRXUVH� RI� RQH� RI� WKH
PXUGHUV�� UHVSRQGHQW� NQRZLQJO\� VXEMHFWHG
QXPHURXV� SHUVRQV� WR� D� JUDYH� ULVN� RI� GHDWK� E\
GHOLEHUDWHO\� VWDEELQJ� DQG� VKRRWLQJ� WKH� PXUGHU
YLFWLP
V�VLVWHUV�LQ�ODZ��ZKR�VXVWDLQHG�VHYHUH�²�LQ
RQH�FDVH��XOWLPDWHO\�IDWDO�²�LQMXULHV�

:LWK�UHVSHFW�WR�PLWLJDWLQJ�FLUFXPVWDQFHV��WKH�WULDO
MXGJH�PDGH�WKH�VDPH�ILQGLQJV�IRU�DOO�WKUHH�FDSLWDO
PXUGHUV�� )LUVW�� DOWKRXJK� WKHUH� ZDV� QR� DGPLWWHG
HYLGHQFH� RI� SULRU� FRQYLFWLRQV�� UHVSRQGHQW� KDG
VWDWHG�WKDW�KH�KDG�HQJDJHG�LQ�D�FRXUVH�RI�VWHDOLQJ�
,Q�DQ\�FDVH��HYHQ�LI�UHVSRQGHQW�KDG�QR�VLJQLILFDQW
KLVWRU\� RI� FULPLQDO� DFWLYLW\�� WKH� DJJUDYDWLQJ
FLUFXPVWDQFHV� �ZRXOG� VWLOO� FOHDUO\� IDU� RXWZHLJK�
WKDW� PLWLJDWLQJ� IDFWRU�� 6HFRQG�� WKH� MXGJH� IRXQG
WKDW�� GXULQJ� DOO� WKUHH� FULPHV�� UHVSRQGHQW� ZDV� QRW
VXIIHULQJ� IURP� H[WUHPH� PHQWDO� RU� HPRWLRQDO
GLVWXUEDQFH�DQG�FRXOG�DSSUHFLDWH�WKH�FULPLQDOLW\�RI
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KLV� DFWV�� 7KLUG�� QRQH� RI� WKH� YLFWLPV� ZDV� D
SDUWLFLSDQW� LQ�� RU� FRQVHQWHG� WR�� UHVSRQGHQW
V
FRQGXFW��)RXUWK��UHVSRQGHQW
V���� �SDUWLFLSDWLRQ�LQ
WKH� FULPHV� ZDV� QHLWKHU� PLQRU� QRU� WKH� UHVXOW� RI
GXUHVV� RU� GRPLQDWLRQ� E\� DQ� DFFRPSOLFH�� )LQDOO\�
UHVSRQGHQW
V� DJH� ����� FRXOG� QRW� EH� FRQVLGHUHG� D
IDFWRU� LQ� PLWLJDWLRQ�� HVSHFLDOO\� ZKHQ� YLHZHG� LQ
OLJKW� RI� UHVSRQGHQW
V� SODQQLQJ� RI� WKH� FULPHV� DQG
GLVSRVLWLRQ� RI� WKH� SURFHHGV� RI� WKH� YDULRXV
DFFRPSDQ\LQJ�WKHIWV�

���

,Q� VKRUW�� WKH� WULDO� MXGJH� IRXQG� QXPHURXV
DJJUDYDWLQJ� FLUFXPVWDQFHV� DQG� QR� �RU� D� VLQJOH
FRPSDUDWLYHO\� LQVLJQLILFDQW�� PLWLJDWLQJ
FLUFXPVWDQFH�� :LWK� UHVSHFW� WR� HDFK� RI� WKH� WKUHH
FRQYLFWLRQV� IRU� FDSLWDO� PXUGHU�� WKH� WULDO� MXGJH
FRQFOXGHG���$�FDUHIXO�FRQVLGHUDWLRQ�RI�DOO�PDWWHUV
SUHVHQWHG� WR� WKH� FRXUW� LPSHOV� WKH� FRQFOXVLRQ� WKDW
WKHUH�DUH�LQVXIILFLHQW�PLWLJDWLQJ�FLUFXPVWDQFHV������
WR� RXWZHLJK� WKH� DJJUDYDWLQJ� FLUFXPVWDQFHV��� 6HH
:DVKLQJWRQ�Y��6WDWH������6R��G���������������)OD�
������ �TXRWLQJ� WULDO� FRXUW� ILQGLQJV��� FHUW�� GHQLHG�
���� 8�6�� ���� �������� +H� WKHUHIRUH� VHQWHQFHG
UHVSRQGHQW�WR�GHDWK�RQ�HDFK�RI�WKH�WKUHH�FRXQWV�RI
PXUGHU� DQG� WR� SULVRQ� WHUPV� IRU� WKH� RWKHU� FULPHV�
7KH�)ORULGD�6XSUHPH�&RXUW�XSKHOG�WKH�FRQYLFWLRQV
DQG�VHQWHQFHV�RQ�GLUHFW�DSSHDO�

%
5HVSRQGHQW� VXEVHTXHQWO\� VRXJKW� FROODWHUDO� UHOLHI
LQ� VWDWH� FRXUW�RQ�QXPHURXV�JURXQGV�� DPRQJ� WKHP
WKDW�FRXQVHO�KDG�UHQGHUHG�LQHIIHFWLYH�DVVLVWDQFH�DW
WKH�VHQWHQFLQJ�SURFHHGLQJ��5HVSRQGHQW�FKDOOHQJHG
FRXQVHO
V� DVVLVWDQFH� LQ� VL[� UHVSHFWV�� +H� DVVHUWHG
WKDW� FRXQVHO� ZDV� LQHIIHFWLYH� EHFDXVH� KH� IDLOHG� WR
PRYH�IRU�D�FRQWLQXDQFH�WR�SUHSDUH�IRU�VHQWHQFLQJ�
WR� UHTXHVW� D� SV\FKLDWULF� UHSRUW�� WR� LQYHVWLJDWH� DQG
SUHVHQW�FKDUDFWHU�ZLWQHVVHV�� WR�VHHN�D�SUHVHQWHQFH
LQYHVWLJDWLRQ� UHSRUW�� WR� SUHVHQW� PHDQLQJIXO
DUJXPHQWV� WR� WKH� VHQWHQFLQJ� MXGJH�� DQG� WR
LQYHVWLJDWH� WKH� PHGLFDO� H[DPLQHU
V� UHSRUWV� RU
FURVV�H[DPLQH� WKH�PHGLFDO� H[SHUWV�� ,Q� VXSSRUW� RI
WKH�FODLP��UHVSRQGHQW�VXEPLWWHG����DIILGDYLWV�IURP
IULHQGV�� QHLJKERUV�� DQG� UHODWLYHV� VWDWLQJ� WKDW� WKH\
ZRXOG� KDYH� WHVWLILHG� LI� DVNHG� WR� GR� VR�� +H� DOVR
VXEPLWWHG� RQH� SV\FKLDWULF� UHSRUW� DQG� RQH

SV\FKRORJLFDO� UHSRUW� VWDWLQJ� WKDW� UHVSRQGHQW�
WKRXJK� QRW� XQGHU� WKH� LQIOXHQFH� ��� � RI� H[WUHPH
PHQWDO�RU�HPRWLRQDO�GLVWXUEDQFH��ZDV��FKURQLFDOO\
IUXVWUDWHG�DQG�GHSUHVVHG�EHFDXVH�RI�KLV�HFRQRPLF
GLOHPPD�� DW� WKH� WLPH� RI� KLV� FULPHV�� $SS�� ��� VHH
DOVR�LG���DW����

���

7KH�WULDO�FRXUW�GHQLHG�UHOLHI�ZLWKRXW�DQ�HYLGHQWLDU\
KHDULQJ�� ILQGLQJ� WKDW� WKH� UHFRUG� HYLGHQFH
FRQFOXVLYHO\�VKRZHG�WKDW�WKH�LQHIIHFWLYHQHVV�FODLP
ZDV�PHULWOHVV��$SS�� WR�3HW�� IRU�&HUW��$����$����
)RXU� RI� WKH� DVVHUWHGO\� SUHMXGLFLDO� HUURUV� UHTXLUHG
OLWWOH� GLVFXVVLRQ�� )LUVW�� WKHUH� ZHUH� QR� JURXQGV� WR
UHTXHVW�D�FRQWLQXDQFH��VR�WKHUH�ZDV�QR�HUURU�LQ�QRW
UHTXHVWLQJ� RQH� ZKHQ� UHVSRQGHQW� SOHDGHG� JXLOW\�
,G��� DW� $����$����� 6HFRQG�� IDLOXUH� WR� UHTXHVW� D
SUHVHQWHQFH� LQYHVWLJDWLRQ�ZDV� QRW� D� VHULRXV� HUURU
EHFDXVH�WKH�WULDO�MXGJH�KDG�GLVFUHWLRQ�QRW�WR�JUDQW
VXFK� D� UHTXHVW� DQG� EHFDXVH� DQ\� SUHVHQWHQFH
LQYHVWLJDWLRQ�ZRXOG�KDYH�UHVXOWHG�LQ�DGPLVVLRQ�RI
UHVSRQGHQW
V� �UDS� VKHHW�� DQG� WKXV� ZRXOG� KDYH
XQGHUPLQHG�KLV�DVVHUWLRQ�RI�QR�VLJQLILFDQW�KLVWRU\
RI�FULPLQDO�DFWLYLW\��,G���DW�$����$�����7KLUG��WKH
DUJXPHQW� DQG� PHPRUDQGXP� JLYHQ� WR� WKH
VHQWHQFLQJ� MXGJH�ZHUH��DGPLUDEOH�� LQ� OLJKW�RI� WKH
RYHUZKHOPLQJ� DJJUDYDWLQJ� FLUFXPVWDQFHV� DQG
DEVHQFH�RI�PLWLJDWLQJ�FLUFXPVWDQFHV��,G���DW�$����
)RXUWK�� WKHUH� ZDV� QR� HUURU� LQ� IDLOXUH� WR� H[DPLQH
WKH�PHGLFDO�H[DPLQHU
V�UHSRUWV�RU�WR�FURVV�H[DPLQH
WKH�PHGLFDO�ZLWQHVVHV�WHVWLI\LQJ�RQ�WKH�PDQQHU�RI
GHDWK� RI� UHVSRQGHQW
V� YLFWLPV�� VLQFH� UHVSRQGHQW
DGPLWWHG� WKDW� WKH�YLFWLPV�GLHG� LQ� WKH�ZD\V�VKRZQ
E\� WKH� XQFKDOOHQJHG� PHGLFDO� HYLGHQFH�� ,G��� DW
$����

7KH�WULDO�FRXUW�GHDOW�DW�JUHDWHU�OHQJWK�ZLWK�WKH�WZR
RWKHU� EDVHV� IRU� WKH� LQHIIHFWLYHQHVV� FODLP�� 7KH
FRXUW�SRLQWHG�RXW�WKDW�D�SV\FKLDWULF�H[DPLQDWLRQ�RI
UHVSRQGHQW� ZDV� FRQGXFWHG� E\� VWDWH� RUGHU� VRRQ
DIWHU� UHVSRQGHQW
V� LQLWLDO� DUUDLJQPHQW��7KDW� UHSRUW
VWDWHV�WKDW�WKHUH�ZDV�QR�LQGLFDWLRQ�RI�PDMRU�PHQWDO
LOOQHVV� DW� WKH� WLPH� RI� WKH� FULPHV��0RUHRYHU�� ERWK
WKH� UHSRUWV� VXEPLWWHG� LQ� WKH� FROODWHUDO� SURFHHGLQJ
VWDWH� WKDW�� DOWKRXJK� UHVSRQGHQW� ZDV� �FKURQLFDOO\
IUXVWUDWHG�DQG�GHSUHVVHG�EHFDXVH�RI�KLV�HFRQRPLF
GLOHPPD��� KH� ZDV� QRW� XQGHU� WKH� LQIOXHQFH� RI
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H[WUHPH� PHQWDO� RU� HPRWLRQDO� GLVWXUEDQFH�� $OO
WKUHH� ��� � UHSRUWV� WKXV� GLUHFWO\� XQGHUPLQH� WKH
FRQWHQWLRQ� PDGH� DW� WKH� VHQWHQFLQJ� KHDULQJ� WKDW
UHVSRQGHQW�ZDV�VXIIHULQJ�IURP�H[WUHPH�PHQWDO�RU
HPRWLRQDO� GLVWXUEDQFH� GXULQJ� KLV� FULPH� VSUHH�
$FFRUGLQJO\��FRXQVHO�FRXOG�UHDVRQDEO\�GHFLGH�QRW
WR� VHHN� SV\FKLDWULF� UHSRUWV�� LQGHHG�� E\� UHO\LQJ
VROHO\� RQ� WKH� SOHD� FROORTX\� WR� VXSSRUW� WKH
HPRWLRQDO� GLVWXUEDQFH� FRQWHQWLRQ�� FRXQVHO� GHQLHG
WKH� 6WDWH� DQ� RSSRUWXQLW\� WR� UHEXW� KLV� FODLP� ZLWK
SV\FKLDWULF� WHVWLPRQ\�� ,Q� DQ\� HYHQW�� WKH
DJJUDYDWLQJ�FLUFXPVWDQFHV�ZHUH�VR�RYHUZKHOPLQJ
WKDW� QR� VXEVWDQWLDO� SUHMXGLFH� UHVXOWHG� IURP� WKH
DEVHQFH�DW� VHQWHQFLQJ�RI� WKH�SV\FKLDWULF� HYLGHQFH
RIIHUHG�LQ�WKH�FROODWHUDO�DWWDFN�

���

7KH� FRXUW� UHMHFWHG� WKH� FKDOOHQJH� WR� FRXQVHO
V
IDLOXUH� WR� GHYHORS� DQG� WR� SUHVHQW� FKDUDFWHU
HYLGHQFH� IRU� PXFK� WKH� VDPH� UHDVRQV�� 7KH
DIILGDYLWV� VXEPLWWHG� LQ� WKH� FROODWHUDO� SURFHHGLQJ
VKRZHG� QRWKLQJ� PRUH� WKDQ� WKDW� FHUWDLQ� SHUVRQV
ZRXOG�KDYH�WHVWLILHG�WKDW�UHVSRQGHQW�ZDV�EDVLFDOO\
D�JRRG�SHUVRQ�ZKR�ZDV�ZRUULHG�DERXW�KLV�IDPLO\
V
ILQDQFLDO� SUREOHPV�� 5HVSRQGHQW� KLPVHOI� KDG
DOUHDG\� WHVWLILHG� DORQJ� WKRVH� OLQHV� DW� WKH� SOHD
FROORTX\�� 0RUHRYHU�� UHVSRQGHQW
V� DGPLVVLRQ� RI� D
FRXUVH� RI� VWHDOLQJ� UHEXWWHG� PDQ\� RI� WKH� IDFWXDO
DOOHJDWLRQV�LQ�WKH�DIILGDYLWV��)RU�WKRVH�UHDVRQV��DQG
EHFDXVH� WKH� VHQWHQFLQJ� MXGJH� KDG� VWDWHG� WKDW� WKH
GHDWK� VHQWHQFH� ZRXOG� EH� DSSURSULDWH� HYHQ� LI
UHVSRQGHQW� KDG� QR� VLJQLILFDQW� SULRU� FULPLQDO
KLVWRU\��QR�VXEVWDQWLDO�SUHMXGLFH�UHVXOWHG�IURP�WKH
DEVHQFH� DW� VHQWHQFLQJ� RI� WKH� FKDUDFWHU� HYLGHQFH
RIIHUHG�LQ�WKH�FROODWHUDO�DWWDFN�

$SSO\LQJ� WKH� VWDQGDUG� IRU� LQHIIHFWLYHQHVV� FODLPV
DUWLFXODWHG� E\� WKH� )ORULGD� 6XSUHPH� &RXUW� LQ
.QLJKW� Y�� 6WDWH�� ���� 6R��G� ���� �������� WKH� WULDO
FRXUW� FRQFOXGHG� WKDW� UHVSRQGHQW� KDG� QRW� VKRZQ
WKDW� FRXQVHO
V� DVVLVWDQFH� UHIOHFWHG� DQ\� VXEVWDQWLDO
DQG� VHULRXV� GHILFLHQF\� PHDVXUDEO\� EHORZ� WKDW� RI
FRPSHWHQW�FRXQVHO�WKDW�ZDV�OLNHO\�WR�KDYH�DIIHFWHG
WKH� RXWFRPH� RI� WKH� VHQWHQFLQJ� SURFHHGLQJ�� 7KH
FRXUW�VSHFLILFDOO\�IRXQG���>$@V�D�PDWWHU�RI�ODZ��WKH
UHFRUG� DIILUPDWLYHO\� GHPRQVWUDWHV� EH\RQG� DQ\
GRXEW�WKDW�HYHQ�LI�>FRXQVHO@�KDG�GRQH�HDFK�RI�WKH��

�� �� WKLQJV� >WKDW� UHVSRQGHQW� DOOHJHG� FRXQVHO� KDG
IDLOHG�WR�GR@���� �DW�WKH�WLPH�RI�VHQWHQFLQJ��WKHUH�LV
QRW� HYHQ� WKH� UHPRWHVW� FKDQFH� WKDW� WKH� RXWFRPH
ZRXOG� KDYH� EHHQ� DQ\� GLIIHUHQW�� 7KH� SODLQ� IDFW� LV
WKDW� WKH� DJJUDYDWLQJ� FLUFXPVWDQFHV� SURYHG� LQ� WKLV
FDVH�ZHUH�FRPSOHWHO\�RYHUZKHOPLQJ����������$SS��WR
3HW��IRU�&HUW��$����

���

7KH�)ORULGD�6XSUHPH�&RXUW�DIILUPHG�WKH�GHQLDO�RI
UHOLHI��:DVKLQJWRQ�Y��6WDWH������6R��G������������
)RU�HVVHQWLDOO\�WKH�UHDVRQV�JLYHQ�E\�WKH�WULDO�FRXUW�
WKH� 6WDWH� 6XSUHPH� &RXUW� FRQFOXGHG� WKDW
UHVSRQGHQW� KDG� IDLOHG� WR�PDNH� RXW� D� SULPD� IDFLH
FDVH� RI� HLWKHU� �VXEVWDQWLDO� GHILFLHQF\� RU� SRVVLEOH
SUHMXGLFH�� DQG�� LQGHHG�� KDG� �IDLOHG� WR� VXFK� D
GHJUHH� WKDW� ZH� EHOLHYH�� WR� WKH� SRLQW� RI� D� PRUDO
FHUWDLQW\��WKDW�KH�LV�HQWLWOHG�WR�QR�UHOLHI��� �� �� ���,G��
DW� ����� 5HVSRQGHQW
V� FODLPV� ZHUH� �VKRZQ
FRQFOXVLYHO\� WR� EH�ZLWKRXW�PHULW� VR� DV� WR� REYLDWH
WKH�QHHG�IRU�DQ�HYLGHQWLDU\�KHDULQJ���,G���DW�����

&
5HVSRQGHQW� QH[W� ILOHG� D� SHWLWLRQ� IRU� D� ZULW� RI
KDEHDV� FRUSXV� LQ� WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW
IRU� WKH�6RXWKHUQ�'LVWULFW�RI�)ORULGD��+H�DGYDQFHG
QXPHURXV� JURXQGV� IRU� UHOLHI�� DPRQJ� WKHP
LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� EDVHG� RQ� WKH
VDPH� HUURUV�� H[FHSW� IRU� WKH� IDLOXUH� WR�PRYH� IRU� D
FRQWLQXDQFH�� DV� WKRVH� KH� KDG� LGHQWLILHG� LQ� VWDWH
FRXUW�� 7KH� 'LVWULFW� &RXUW� KHOG� DQ� HYLGHQWLDU\
KHDULQJ� WR� LQTXLUH� LQWR� WULDO� FRXQVHO
V� HIIRUWV� WR
LQYHVWLJDWH� DQG� WR� SUHVHQW� PLWLJDWLQJ
FLUFXPVWDQFHV�� 5HVSRQGHQW� RIIHUHG� WKH� DIILGDYLWV
DQG�UHSRUWV�KH�KDG�VXEPLWWHG�LQ�WKH�VWDWH�FROODWHUDO
SURFHHGLQJV�� KH� DOVR� FDOOHG� KLV� WULDO� FRXQVHO� WR
WHVWLI\�� 7KH� 6WDWH� RI� )ORULGD�� RYHU� UHVSRQGHQW
V
REMHFWLRQ��FDOOHG�WKH�WULDO�MXGJH�WR�WHVWLI\�

7KH�'LVWULFW�&RXUW�GLVSXWHG�QRQH�RI�WKH�VWDWH�FRXUW
IDFWXDO� ILQGLQJV� FRQFHUQLQJ� WULDO� FRXQVHO
V
DVVLVWDQFH� DQG�PDGH� ILQGLQJV� RI� LWV� RZQ� WKDW� DUH
FRQVLVWHQW� ZLWK� WKH� VWDWH� FRXUW� ILQGLQJV�� 7KH
DFFRXQW� RI� WULDO� FRXQVHO
V� DFWLRQV� DQG� GHFLVLRQV
JLYHQ� DERYH� UHIOHFWV� WKH� FRPELQHG� ILQGLQJV�� 2Q
WKH� OHJDO� LVVXH� RI� LQHIIHFWLYHQHVV�� WKH� 'LVWULFW
&RXUW�FRQFOXGHG�WKDW��DOWKRXJK�WULDO�FRXQVHO�PDGH
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HUURUV� LQ� MXGJPHQW� LQ� IDLOLQJ� WR� ��� � LQYHVWLJDWH
QRQVWDWXWRU\� PLWLJDWLQJ� HYLGHQFH� IXUWKHU� WKDQ� KH
GLG��QR�SUHMXGLFH�WR�UHVSRQGHQW
V�VHQWHQFH�UHVXOWHG
IURP�DQ\�VXFK�HUURU� LQ� MXGJPHQW��5HO\LQJ� LQ�SDUW
RQ�WKH�WULDO�MXGJH
V�WHVWLPRQ\�EXW�DOVR�RQ�WKH�VDPH
IDFWRUV� WKDW� OHG� WKH� VWDWH� FRXUWV� WR� ILQG� QR
SUHMXGLFH��WKH�'LVWULFW�&RXUW�FRQFOXGHG�WKDW��WKHUH
GRHV� QRW� DSSHDU� WR� EH� D� OLNHOLKRRG�� RU� HYHQ� D
VLJQLILFDQW� SRVVLELOLW\��� WKDW� DQ\� HUURUV� RI� WULDO
FRXQVHO� KDG� DIIHFWHG� WKH� RXWFRPH� RI� WKH
VHQWHQFLQJ� SURFHHGLQJ�� $SS�� WR� 3HW�� IRU� &HUW�
$����$�����7KH�'LVWULFW�&RXUW�ZHQW�RQ� WR� UHMHFW
DOO� RI� UHVSRQGHQW
V� RWKHU� JURXQGV� IRU� UHOLHI�
LQFOXGLQJ�RQH�QRW�H[KDXVWHG� LQ� VWDWH�FRXUW��ZKLFK
WKH� 'LVWULFW� &RXUW� FRQVLGHUHG� EHFDXVH�� DPRQJ
RWKHU� UHDVRQV�� WKH� 6WDWH� XUJHG� LWV� FRQVLGHUDWLRQ�
,G��� DW�$����$�����7KH� FRXUW� DFFRUGLQJO\� GHQLHG
WKH�SHWLWLRQ�IRU�D�ZULW�RI�KDEHDV�FRUSXV�

���

2Q� DSSHDO�� D� SDQHO� RI� WKH�8QLWHG�6WDWHV�&RXUW� RI
$SSHDOV� IRU� WKH� )LIWK� &LUFXLW� DIILUPHG� LQ� SDUW�
YDFDWHG�LQ�SDUW��DQG�UHPDQGHG�ZLWK�LQVWUXFWLRQV�WR
DSSO\� WR� WKH� SDUWLFXODU� IDFWV� WKH� IUDPHZRUN� IRU
DQDO\]LQJ�LQHIIHFWLYHQHVV�FODLPV�WKDW� LW�GHYHORSHG
LQ� LWV� RSLQLRQ�� ���� )��G� ���� �������� 7KH� SDQHO
GHFLVLRQ� ZDV� LWVHOI� YDFDWHG� ZKHQ� 8QLW� %� RI� WKH
IRUPHU� )LIWK� &LUFXLW�� QRZ� WKH� (OHYHQWK� &LUFXLW�
GHFLGHG� WR� UHKHDU� WKH� FDVH� HQ� EDQF�� ���� )��G� ��
�������� 7KH� IXOO� &RXUW� RI� $SSHDOV� GHYHORSHG� LWV
RZQ� IUDPHZRUN� IRU� DQDO\]LQJ� LQHIIHFWLYH
DVVLVWDQFH�FODLPV�DQG�UHYHUVHG�WKH�MXGJPHQW�RI�WKH
'LVWULFW� &RXUW� DQG� UHPDQGHG� WKH� FDVH� IRU� QHZ
IDFWILQGLQJ�XQGHU�WKH�QHZO\�DQQRXQFHG�VWDQGDUGV�
����)��G�������������

7KH� FRXUW� QRWHG� DW� WKH� RXWVHW� WKDW�� EHFDXVH
UHVSRQGHQW�KDG�UDLVHG�DQ�XQH[KDXVWHG�FODLP�DW�KLV
HYLGHQWLDU\� KHDULQJ� LQ� WKH� 'LVWULFW� &RXUW�� WKH
KDEHDV�SHWLWLRQ�PLJKW�EH�FKDUDFWHUL]HG�DV�D�PL[HG
SHWLWLRQ�VXEMHFW� WR� WKH� UXOH�RI�5RVH� Y��/XQG\�����
8�6�������������� UHTXLULQJ�GLVPLVVDO�RI� WKH�HQWLUH
SHWLWLRQ�� 7KH� FRXUW� KHOG�� KRZHYHU�� WKDW� WKH
H[KDXVWLRQ� UHTXLUHPHQW� LV� �D� PDWWHU� RI� FRPLW\
UDWKHU� WKDQ� D� PDWWHU� RI� MXULVGLFWLRQ�� DQG� KHQFH
DGPLWWHG�RI�H[FHSWLRQV��7KH�FRXUW�DJUHHG�ZLWK�WKH

'LVWULFW� &RXUW� WKDW� WKLV� FDVH� FDPH� ZLWKLQ� DQ
H[FHSWLRQ� WR� WKH�PL[HG�SHWLWLRQ� UXOH������)��G�� DW
������Q�����������

7XUQLQJ�WR�WKH�PHULWV��WKH�&RXUW�RI�$SSHDOV�VWDWHG
WKDW� WKH� 6L[WK� $PHQGPHQW� ULJKW� WR� DVVLVWDQFH� RI
FRXQVHO� DFFRUGHG� FULPLQDO� GHIHQGDQWV� D� ULJKW� WR
�FRXQVHO�UHDVRQDEO\�OLNHO\�WR�UHQGHU�DQG�UHQGHULQJ
UHDVRQDEO\� HIIHFWLYH� DVVLVWDQFH� JLYHQ� WKH� WRWDOLW\
RI� WKH� FLUFXPVWDQFHV��� ,G��� DW� ������ 7KH� FRXUW
UHPDUNHG� LQ� SDVVLQJ� WKDW� QR� VSHFLDO� VWDQGDUG
DSSOLHV� LQ�FDSLWDO� FDVHV� VXFK�DV� WKH�RQH�EHIRUH� LW�
WKH� SXQLVKPHQW� WKDW� D� GHIHQGDQW� IDFHV� LV� PHUHO\
RQH� RI� WKH� FLUFXPVWDQFHV� WR� EH� FRQVLGHUHG� LQ
GHWHUPLQLQJ� ZKHWKHU� FRXQVHO� ZDV� UHDVRQDEO\
HIIHFWLYH�� ,G��� DW� ������ Q�� ���� 7KH� FRXUW� WKHQ
DGGUHVVHG� UHVSRQGHQW
V� FRQWHQWLRQ� WKDW� KLV� WULDO
FRXQVHO
V� DVVLVWDQFH� ZDV� QRW� UHDVRQDEO\� HIIHFWLYH
EHFDXVH� FRXQVHO� EUHDFKHG� KLV� GXW\� WR� LQYHVWLJDWH
QRQVWDWXWRU\�PLWLJDWLQJ�FLUFXPVWDQFHV�

7KH� FRXUW� DJUHHG� WKDW� WKH� 6L[WK� $PHQGPHQW
LPSRVHV�RQ�FRXQVHO�D�GXW\�WR�LQYHVWLJDWH��EHFDXVH
UHDVRQDEO\� HIIHFWLYH� DVVLVWDQFH�PXVW� EH� EDVHG� RQ
SURIHVVLRQDO�GHFLVLRQV�DQG�LQIRUPHG�OHJDO�FKRLFHV
FDQ� EH� PDGH� RQO\� DIWHU� LQYHVWLJDWLRQ� RI� RSWLRQV�
7KH� FRXUW� REVHUYHG� WKDW� FRXQVHO
V� LQYHVWLJDWRU\
GHFLVLRQV� PXVW� EH� DVVHVVHG� LQ� OLJKW� RI� WKH
LQIRUPDWLRQ� NQRZQ� DW� WKH� WLPH� RI� WKH� GHFLVLRQV�
QRW�LQ�KLQGVLJKW��DQG�WKDW��>W@KH�DPRXQW�RI�SUHWULDO
LQYHVWLJDWLRQ� WKDW� LV� UHDVRQDEOH� GHILHV� SUHFLVH
PHDVXUHPHQW���,G��� DW� ������1HYHUWKHOHVV�� SXWWLQJ
JXLOW\�SOHD� FDVHV� WR�RQH� VLGH�� WKH� FRXUW� DWWHPSWHG
WR� FODVVLI\� FDVHV�SUHVHQWLQJ� LVVXHV� FRQFHUQLQJ� WKH
VFRSH�RI�WKH�GXW\�WR�LQYHVWLJDWH�EHIRUH�SURFHHGLQJ
WR�WULDO�

,I� WKHUH� LV� RQO\�RQH�SODXVLEOH� OLQH�RI�GHIHQVH�� WKH
FRXUW� FRQFOXGHG�� FRXQVHO� PXVW� FRQGXFW� D
�UHDVRQDEO\� VXEVWDQWLDO� LQYHVWLJDWLRQ�� LQWR� WKDW
OLQH� RI� GHIHQVH�� VLQFH� WKHUH� FDQ� EH� QR� VWUDWHJLF
FKRLFH� WKDW� UHQGHUV� VXFK� DQ� LQYHVWLJDWLRQ
XQQHFHVVDU\��,G���DW�������7KH�VDPH�GXW\�H[LVWV� LI
FRXQVHO�UHOLHV�DW�WULDO�RQ�RQO\�RQH�OLQH�RI�GHIHQVH�
DOWKRXJK� RWKHUV� DUH� DYDLODEOH�� ,Q� HLWKHU� FDVH�� WKH
LQYHVWLJDWLRQ� QHHG� QRW� EH� H[KDXVWLYH�� ,W� PXVW
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LQFOXGH��CDQ�LQGHSHQGHQW�H[DPLQDWLRQ�RI�WKH�IDFWV�
FLUFXPVWDQFHV��SOHDGLQJV�DQG�ODZV�LQYROYHG�
��,G��
DW�������TXRWLQJ�5XPPHO�Y��(VWHOOH������)��G�����
�����&$����������7KH�VFRSH�RI�WKH�GXW\��KRZHYHU�
GHSHQGV���� �RQ� VXFK� IDFWV� DV� WKH� VWUHQJWK�RI� WKH
JRYHUQPHQW
V�FDVH�DQG�WKH�OLNHOLKRRG�WKDW�SXUVXLQJ
FHUWDLQ� OHDGV� PD\� SURYH� PRUH� KDUPIXO� WKDQ
KHOSIXO������)��G��DW�������Q�����

���

,I�WKHUH�LV�PRUH�WKDQ�RQH�SODXVLEOH�OLQH�RI�GHIHQVH�
WKH� FRXUW� KHOG�� FRXQVHO� VKRXOG� LGHDOO\� LQYHVWLJDWH
HDFK� OLQH� VXEVWDQWLDOO\� EHIRUH� PDNLQJ� D� VWUDWHJLF
FKRLFH� DERXW� ZKLFK� OLQHV� WR� UHO\� RQ� DW� WULDO�� ,I
FRXQVHO� FRQGXFWV� VXFK� VXEVWDQWLDO� LQYHVWLJDWLRQV�
WKH�VWUDWHJLF�FKRLFHV�PDGH�DV�D�UHVXOW��ZLOO�VHOGRP
LI�HYHU��EH�IRXQG�ZDQWLQJ��%HFDXVH�DGYRFDF\�LV�DQ
DUW� DQG� QRW� D� VFLHQFH�� DQG� EHFDXVH� WKH� DGYHUVDU\
V\VWHP� UHTXLUHV� GHIHUHQFH� WR� FRXQVHO
V� LQIRUPHG
GHFLVLRQV�� VWUDWHJLF� FKRLFHV� PXVW� EH� UHVSHFWHG� LQ
WKHVH� FLUFXPVWDQFHV� LI� WKH\� DUH� EDVHG� RQ
SURIHVVLRQDO�MXGJPHQW��,G���DW������

,I� FRXQVHO� GRHV� QRW� FRQGXFW� D� VXEVWDQWLDO
LQYHVWLJDWLRQ�LQWR�HDFK�RI�VHYHUDO�SODXVLEOH�OLQHV�RI
GHIHQVH�� DVVLVWDQFH�PD\� QRQHWKHOHVV� EH� HIIHFWLYH�
&RXQVHO�PD\�QRW�H[FOXGH�FHUWDLQ� OLQHV�RI�GHIHQVH
IRU�RWKHU�WKDQ�VWUDWHJLF�UHDVRQV��,G���DW�����������
/LPLWDWLRQV� RI� WLPH� DQG� PRQH\�� KRZHYHU�� PD\
IRUFH�HDUO\�VWUDWHJLF�FKRLFHV��RIWHQ�EDVHG�VROHO\�RQ
FRQYHUVDWLRQV�ZLWK� WKH�GHIHQGDQW�DQG�D� UHYLHZ�RI
WKH�SURVHFXWLRQ
V�HYLGHQFH��7KRVH�VWUDWHJLF�FKRLFHV
DERXW�ZKLFK� OLQHV� RI� GHIHQVH� WR� SXUVXH� DUH� RZHG
GHIHUHQFH� FRPPHQVXUDWH� ZLWK� WKH� UHDVRQDEOHQHVV
RI� WKH� SURIHVVLRQDO� MXGJPHQWV� RQ� ZKLFK� WKH\� DUH
EDVHG�� 7KXV�� �ZKHQ� FRXQVHO
V� DVVXPSWLRQV� DUH
UHDVRQDEOH�JLYHQ�WKH� WRWDOLW\�RI� WKH�FLUFXPVWDQFHV
DQG� ZKHQ� FRXQVHO
V� VWUDWHJ\� UHSUHVHQWV� D
UHDVRQDEOH� FKRLFH� EDVHG� XSRQ� WKRVH� DVVXPSWLRQV�
FRXQVHO�QHHG�QRW� LQYHVWLJDWH� OLQHV�RI�GHIHQVH� WKDW
KH�KDV�FKRVHQ�QRW�WR�HPSOR\�DW�WULDO���,G���DW�����
�IRRWQRWH�RPLWWHG���$PRQJ� WKH� IDFWRUV� UHOHYDQW� WR
GHFLGLQJ� ZKHWKHU� SDUWLFXODU� VWUDWHJLF� FKRLFHV� DUH
UHDVRQDEOH�DUH� WKH�H[SHULHQFH�RI� WKH�DWWRUQH\�� WKH
LQFRQVLVWHQF\� RI� XQSXUVXHG� DQG� SXUVXHG� OLQHV� RI

GHIHQVH�� DQG� WKH� SRWHQWLDO� IRU� SUHMXGLFH� IURP
WDNLQJ�DQ�XQSXUVXHG�OLQH�RI�GHIHQVH��,G���DW������
������Q�����

+DYLQJ�RXWOLQHG�WKH�VWDQGDUGV�IRU�MXGJLQJ�ZKHWKHU
GHIHQVH� FRXQVHO� IXOILOOHG� WKH� GXW\� WR� LQYHVWLJDWH�
WKH� &RXUW� RI� $SSHDOV� WXUQHG� LWV� DWWHQWLRQ� WR� WKH
TXHVWLRQ�RI� WKH�SUHMXGLFH� WR� WKH���� �GHIHQVH� WKDW
PXVW� EH� VKRZQ� EHIRUH� FRXQVHO
V� HUURUV� MXVWLI\
UHYHUVDO�RI� WKH� MXGJPHQW��7KH�FRXUW�REVHUYHG�WKDW
RQO\� LQ� FDVHV� RI� RXWULJKW� GHQLDO� RI� FRXQVHO�� RI
DIILUPDWLYH� JRYHUQPHQW� LQWHUIHUHQFH� LQ� WKH
UHSUHVHQWDWLRQ�SURFHVV��RU�RI�LQKHUHQWO\�SUHMXGLFLDO
FRQIOLFWV� RI� LQWHUHVW� KDG� WKLV� &RXUW� VDLG� WKDW� QR
VSHFLDO�VKRZLQJ�RI�SUHMXGLFH�QHHG�EH�PDGH��,G���DW
�����������)RU�FDVHV�RI�GHILFLHQW�SHUIRUPDQFH�E\
FRXQVHO�� ZKHUH� WKH� JRYHUQPHQW� LV� QRW� GLUHFWO\
UHVSRQVLEOH� IRU� WKH� GHILFLHQFLHV� DQG� ZKHUH
HYLGHQFH�RI�GHILFLHQF\�PD\�EH�PRUH�DFFHVVLEOH�WR
WKH� GHIHQGDQW� WKDQ� WR� WKH� SURVHFXWLRQ�� WKH
GHIHQGDQW� PXVW� VKRZ� WKDW� FRXQVHO
V� HUURUV
�UHVXOWHG�LQ�DFWXDO�DQG�VXEVWDQWLDO�GLVDGYDQWDJH�WR
WKH� FRXUVH� RI� KLV� GHIHQVH��� ,G��� DW� ������ 7KLV
VWDQGDUG�� WKH� &RXUW� RI� $SSHDOV� UHDVRQHG�� LV
FRPSDWLEOH� ZLWK� WKH� �FDXVH� DQG� SUHMXGLFH�
VWDQGDUG� IRU� RYHUFRPLQJ� SURFHGXUDO� GHIDXOWV� LQ
IHGHUDO� FROODWHUDO� SURFHHGLQJV� DQG� GLVFRXUDJHV
LQVXEVWDQWLDO� FODLPV� E\� UHTXLULQJ� PRUH� WKDQ� D
VKRZLQJ�� ZKLFK� FRXOG� YLUWXDOO\� DOZD\V� EH� PDGH�
RI�VRPH�FRQFHLYDEOH�DGYHUVH�HIIHFW�RQ�WKH�GHIHQVH
IURP� FRXQVHO
V� HUURUV�� 7KH� VSHFLILHG� VKRZLQJ� RI
SUHMXGLFH�ZRXOG�UHVXOW�LQ�UHYHUVDO�RI�WKH�MXGJPHQW�
WKH� FRXUW� FRQFOXGHG�� XQOHVV� WKH� SURVHFXWLRQ
VKRZHG� WKDW� WKH� FRQVWLWXWLRQDOO\� GHILFLHQW
SHUIRUPDQFH� ZDV�� LQ� OLJKW� RI� DOO� WKH� HYLGHQFH�
KDUPOHVV�EH\RQG�D�UHDVRQDEOH�GRXEW��,G���DW������
�����

���

7KH�&RXUW�RI�$SSHDOV� WKXV� ODLG�GRZQ� WKH� WHVWV� WR
EH�DSSOLHG�LQ�WKH�(OHYHQWK�&LUFXLW�LQ�FKDOOHQJHV�WR
FRQYLFWLRQV� RQ� WKH� JURXQG� RI� LQHIIHFWLYHQHVV� RI
FRXQVHO��$OWKRXJK�VRPH�RI�WKH�MXGJHV�RI�WKH�FRXUW
SURSRVHG� GLIIHUHQW� DSSURDFKHV� WR� MXGJLQJ
LQHIIHFWLYHQHVV� FODLPV� HLWKHU� JHQHUDOO\� RU� ZKHQ
UDLVHG� LQ� IHGHUDO� KDEHDV� SHWLWLRQV� IURP� VWDWH
SULVRQHUV�� LG��� DW� ���������� �RSLQLRQ� RI� 7MRIODW�
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-����LG���DW�������RSLQLRQ�RI�&ODUN��-����LG���DW������
����� �RSLQLRQ� RI� 5RQH\�� -��� MRLQHG� E\� )D\� DQG
+LOO�� --���� LG��� DW� ���������� �RSLQLRQ� RI� +LOO�� -���
DQG� DOWKRXJK� VRPH� EHOLHYHG� WKDW� QR� UHPDQG�ZDV
QHFHVVDU\� LQ� WKLV� FDVH�� LG��� DW����������� �RSLQLRQ
RI� -RKQVRQ�� -��� MRLQHG� E\� $QGHUVRQ�� -���� LG��� DW
���������� �RSLQLRQ� RI� 5RQH\�� -��� MRLQHG� E\� )D\
DQG�+LOO�� --���� LG��� DW� ���������� �RSLQLRQ� RI�+LOO�
-���� D�PDMRULW\� ��� � RI� WKH� MXGJHV� RI� WKH� HQ� EDQF
FRXUW�DJUHHG�WKDW�WKH�FDVH�VKRXOG�EH�UHPDQGHG�IRU
DSSOLFDWLRQ� RI� WKH� QHZO\� DQQRXQFHG� VWDQGDUGV�
6XPPDULO\� UHMHFWLQJ� UHVSRQGHQW
V� FODLPV� RWKHU
WKDQ� LQHIIHFWLYHQHVV� RI� FRXQVHO�� WKH� FRXUW
DFFRUGLQJO\� UHYHUVHG� WKH� MXGJPHQW�RI� WKH�'LVWULFW
&RXUW� DQG� UHPDQGHG� WKH� FDVH�� 2Q� UHPDQG�� WKH
FRXUW�ILQDOO\�UXOHG��WKH�VWDWH�WULDO�MXGJH
V�WHVWLPRQ\�
WKRXJK� DGPLVVLEOH� �WR� WKH� H[WHQW� WKDW� LW� FRQWDLQV
SHUVRQDO� NQRZOHGJH� RI� KLVWRULFDO� IDFWV� RU� H[SHUW
RSLQLRQ���ZDV� QRW� WR� EH� FRQVLGHUHG� DGPLWWHG� LQWR
HYLGHQFH�WR�H[SODLQ�WKH�MXGJH
V�PHQWDO�SURFHVVHV�LQ
UHDFKLQJ� KLV� VHQWHQFLQJ� GHFLVLRQ�� ,G��� DW� �����
������ VHH� )D\HUZHDWKHU� Y�� 5LWFK�� ���� 8�6�� ����
���������������

���

'
3HWLWLRQHUV�� ZKR� DUH� RIILFLDOV� RI� WKH� 6WDWH� RI
)ORULGD�� ILOHG� D� SHWLWLRQ� IRU� D� ZULW� RI� FHUWLRUDUL
VHHNLQJ� UHYLHZ� RI� WKH� GHFLVLRQ� RI� WKH� &RXUW� RI
$SSHDOV�� 7KH� SHWLWLRQ� SUHVHQWV� D� W\SH� RI� 6L[WK
$PHQGPHQW� FODLP� WKDW� WKLV� &RXUW� KDV� QRW
SUHYLRXVO\�FRQVLGHUHG�LQ�DQ\�JHQHUDOLW\��7KH�&RXUW
KDV�FRQVLGHUHG�6L[WK�$PHQGPHQW�FODLPV�EDVHG�RQ
DFWXDO� RU� FRQVWUXFWLYH� GHQLDO� RI� WKH� DVVLVWDQFH� RI
FRXQVHO�DOWRJHWKHU��DV�ZHOO�DV�FODLPV�EDVHG�RQ�VWDWH
LQWHUIHUHQFH�ZLWK� WKH� DELOLW\� RI� FRXQVHO� WR� UHQGHU
HIIHFWLYH� DVVLVWDQFH� WR� WKH� DFFXVHG��(�� J��� 8QLWHG
6WDWHV�Y��&URQLF��DQWH��S�������:LWK� WKH�H[FHSWLRQ
RI� &X\OHU� Y�� 6XOOLYDQ�� ���� 8�6�� ���� �������
KRZHYHU�� ZKLFK� LQYROYHG� D� FODLP� WKDW� FRXQVHO
V
DVVLVWDQFH� ZDV� UHQGHUHG� LQHIIHFWLYH� E\� D� FRQIOLFW
RI� LQWHUHVW�� WKH�&RXUW�KDV�QHYHU�GLUHFWO\�DQG� IXOO\
DGGUHVVHG� D� FODLP� RI� �DFWXDO� LQHIIHFWLYHQHVV�� RI
FRXQVHO
V� DVVLVWDQFH� LQ� D� FDVH� JRLQJ� WR� WULDO�� &I�
8QLWHG� 6WDWHV� Y�� $JXUV�� ���� 8�6�� ���� ����� Q�� �
�������

,Q�DVVHVVLQJ�DWWRUQH\�SHUIRUPDQFH��DOO� WKH�)HGHUDO
&RXUWV� RI�$SSHDOV� DQG� DOO� EXW� D� IHZ� VWDWH� FRXUWV
KDYH� QRZ� DGRSWHG� WKH� �UHDVRQDEO\� HIIHFWLYH
DVVLVWDQFH��VWDQGDUG�LQ�RQH�IRUPXODWLRQ�RU�DQRWKHU�
6HH�7UDSQHOO�Y��8QLWHG�6WDWHV������)��G����������
�����&$���������$SS��%�WR�%ULHI�IRU�8QLWHG�6WDWHV
LQ�8QLWHG�6WDWHV�Y��&URQLF��2��7��������1R���������
SS���D��D��6DUQR����� �0RGHUQ�6WDWXV�RI�5XOHV�DQG
6WDQGDUGV� LQ� 6WDWH� &RXUWV� DV� WR� $GHTXDF\� RI
'HIHQVH� &RXQVHO
V� 5HSUHVHQWDWLRQ� RI� &ULPLQDO
&OLHQW����$��/��5���WK�������������������������<HW
WKLV�&RXUW�KDV�QRW�KDG�RFFDVLRQ�VTXDUHO\�WR�GHFLGH
ZKHWKHU� WKDW� LV� WKH� SURSHU� VWDQGDUG��:LWK� UHVSHFW
WR� WKH�SUHMXGLFH� WKDW�D�GHIHQGDQW�PXVW�VKRZ�IURP
GHILFLHQW� DWWRUQH\� SHUIRUPDQFH�� WKH� ORZHU� FRXUWV
KDYH� DGRSWHG� WHVWV� WKDW� SXUSRUW� WR� GLIIHU� LQ�PRUH
WKDQ� IRUPXODWLRQ��6HH�$SS��&� WR�%ULHI� IRU�8QLWHG
6WDWHV�LQ�8QLWHG�6WDWHV�Y��&URQLF��VXSUD��DW��D���D�
6DUQR��VXSUD��DW�������������,Q�SDUWLFXODU��WKH�&RXUW
RI� $SSHDOV� LQ� WKLV� FDVH� H[SUHVVO\� UHMHFWHG� WKH
SUHMXGLFH�VWDQGDUG�DUWLFXODWHG�E\�-XGJH�/HYHQWKDO
LQ� KLV� SOXUDOLW\� RSLQLRQ� LQ� 8QLWHG� 6WDWHV� Y�
'HFRVWHU�� ���� 8�6�$SS�'�&�� ����� ����� ��������
���� )��G� ����� ����� �������� �HQ� EDQF��� FHUW�
GHQLHG������8�6������ �������� DQG�DGRSWHG�E\� WKH
6WDWH� RI� )ORULGD� LQ�.QLJKW� Y��6WDWH�� ���� 6R��G�� DW
������ D� VWDQGDUG� WKDW� UHTXLUHV� D� VKRZLQJ� WKDW
VSHFLILHG� GHILFLHQW� FRQGXFW� RI� FRXQVHO�ZDV� OLNHO\
WR� KDYH� DIIHFWHG� WKH� RXWFRPH� RI� WKH� SURFHHGLQJ�
����)��G��DW�����������

���

)RU� WKHVH� UHDVRQV�� ZH� JUDQWHG� FHUWLRUDUL� WR
FRQVLGHU� WKH� VWDQGDUGV� E\� ZKLFK� WR� MXGJH� D
FRQWHQWLRQ� WKDW� WKH� &RQVWLWXWLRQ� UHTXLUHV� WKDW� D
FULPLQDO� MXGJPHQW� EH� RYHUWXUQHG� EHFDXVH� RI� WKH
DFWXDO� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO�� ����8�6�
�������������:H�DJUHH�ZLWK�WKH�&RXUW�RI�$SSHDOV
WKDW� WKH� H[KDXVWLRQ� UXOH� UHTXLULQJ� GLVPLVVDO� RI
PL[HG�SHWLWLRQV�� WKRXJK� WR�EH�VWULFWO\�HQIRUFHG�� LV
QRW�MXULVGLFWLRQDO��6HH�5RVH�Y��/XQG\������8�6���DW
��������� :H� WKHUHIRUH� DGGUHVV� WKH� PHULWV� RI� WKH
FRQVWLWXWLRQDO�LVVXH�

,,
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,Q� D� ORQJ� OLQH� RI� FDVHV� WKDW� LQFOXGHV� 3RZHOO� Y�
$ODEDPD������8�6�������������-RKQVRQ� Y��=HUEVW�
����8�6������ �������� DQG�*LGHRQ� Y��:DLQZULJKW�
���� 8�6�� ���� �������� WKLV� &RXUW� KDV� UHFRJQL]HG
WKDW�WKH�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO�H[LVWV�
DQG�LV�QHHGHG��LQ�RUGHU�WR�SURWHFW�WKH�IXQGDPHQWDO
ULJKW� WR�D� IDLU� WULDO��7KH�&RQVWLWXWLRQ�JXDUDQWHHV�D
IDLU� WULDO� WKURXJK� ��� � WKH� 'XH� 3URFHVV� &ODXVHV�
EXW� LW� GHILQHV� WKH� EDVLF� HOHPHQWV� RI� D� IDLU� WULDO
ODUJHO\�WKURXJK�WKH�VHYHUDO�SURYLVLRQV�RI�WKH�6L[WK
$PHQGPHQW��LQFOXGLQJ�WKH�&RXQVHO�&ODXVH�

���

�,Q� DOO� FULPLQDO� SURVHFXWLRQV�� WKH� DFFXVHG
VKDOO�HQMR\�WKH�ULJKW�WR�D�VSHHG\�DQG�SXEOLF
WULDO��E\�DQ� LPSDUWLDO� MXU\�RI� WKH�6WDWH�DQG
GLVWULFW�ZKHUHLQ� WKH�FULPH�VKDOO�KDYH�EHHQ
FRPPLWWHG��ZKLFK� GLVWULFW� VKDOO� KDYH� EHHQ
SUHYLRXVO\� DVFHUWDLQHG� E\� ODZ�� DQG� WR� EH
LQIRUPHG� RI� WKH� QDWXUH� DQG� FDXVH� RI� WKH
DFFXVDWLRQ�� WR� EH� FRQIURQWHG� ZLWK� WKH
ZLWQHVVHV�DJDLQVW�KLP��WR�KDYH�FRPSXOVRU\
SURFHVV� IRU� REWDLQLQJ� ZLWQHVVHV� LQ� KLV
IDYRU�� DQG� WR� KDYH� WKH� $VVLVWDQFH� RI
&RXQVHO�IRU�KLV�GHIHQFH��

7KXV��D�IDLU�WULDO�LV�RQH�LQ�ZKLFK�HYLGHQFH�VXEMHFW
WR� DGYHUVDULDO� WHVWLQJ� LV� SUHVHQWHG� WR� DQ� LPSDUWLDO
WULEXQDO�IRU�UHVROXWLRQ�RI�LVVXHV�GHILQHG�LQ�DGYDQFH
RI� WKH� SURFHHGLQJ�� 7KH� ULJKW� WR� FRXQVHO� SOD\V� D
FUXFLDO�UROH�LQ�WKH�DGYHUVDULDO�V\VWHP�HPERGLHG�LQ
WKH� 6L[WK� $PHQGPHQW�� VLQFH� DFFHVV� WR� FRXQVHO
V
VNLOO� DQG� NQRZOHGJH� LV� QHFHVVDU\� WR� DFFRUG
GHIHQGDQWV� WKH� �DPSOH� RSSRUWXQLW\� WR� PHHW� WKH
FDVH�RI�WKH�SURVHFXWLRQ��WR�ZKLFK�WKH\�DUH�HQWLWOHG�
$GDPV�Y��8QLWHG�6WDWHV�H[�UHO��0F&DQQ������8�6�
����� ����� ���� �������� VHH� 3RZHOO� Y�� $ODEDPD�
VXSUD��DW�������

%HFDXVH� RI� WKH� YLWDO� LPSRUWDQFH� RI� FRXQVHO
V
DVVLVWDQFH�� WKLV� &RXUW� KDV� KHOG� WKDW�� ZLWK� FHUWDLQ
H[FHSWLRQV��D�SHUVRQ�DFFXVHG�RI�D� IHGHUDO�RU� VWDWH
FULPH� KDV� WKH� ULJKW� WR� KDYH� FRXQVHO� DSSRLQWHG� LI
UHWDLQHG� FRXQVHO� FDQQRW� EH� REWDLQHG�� 6HH
$UJHUVLQJHU� Y�� +DPOLQ�� ���� 8�6�� ��� �������
*LGHRQ� Y��:DLQZULJKW�� VXSUD�� -RKQVRQ� Y��=HUEVW�
VXSUD��7KDW�D�SHUVRQ�ZKR�KDSSHQV�WR�EH�D�ODZ\HU

LV�SUHVHQW�DW� WULDO�DORQJVLGH�WKH�DFFXVHG��KRZHYHU�
LV� QRW� HQRXJK� WR� VDWLVI\� WKH� FRQVWLWXWLRQDO
FRPPDQG�� 7KH� 6L[WK� $PHQGPHQW� UHFRJQL]HV� WKH
ULJKW� WR� WKH� DVVLVWDQFH� RI� FRXQVHO� EHFDXVH� LW
HQYLVLRQV�FRXQVHO
V�SOD\LQJ�D�UROH�WKDW�LV�FULWLFDO�WR
WKH� DELOLW\� RI� WKH� DGYHUVDULDO� V\VWHP� WR� SURGXFH
MXVW� UHVXOWV��$Q� DFFXVHG� LV� HQWLWOHG� WR� EH� DVVLVWHG
E\�DQ�DWWRUQH\��ZKHWKHU�UHWDLQHG�RU�DSSRLQWHG��ZKR
SOD\V� WKH� UROH�QHFHVVDU\� WR�HQVXUH� WKDW� WKH� WULDO� LV
IDLU��������

)RU�WKDW�UHDVRQ��WKH�&RXUW�KDV�UHFRJQL]HG�WKDW��WKH
ULJKW� WR� FRXQVHO� LV� WKH� ULJKW� WR� WKH� HIIHFWLYH
DVVLVWDQFH� RI� FRXQVHO��� 0F0DQQ� Y�� 5LFKDUGVRQ�
���� 8�6�� ����� ����� Q�� ��� �������� *RYHUQPHQW
YLRODWHV� WKH� ULJKW� WR� HIIHFWLYH� DVVLVWDQFH� ZKHQ� LW
LQWHUIHUHV� LQ� FHUWDLQ� ZD\V� ZLWK� WKH� DELOLW\� RI
FRXQVHO�WR�PDNH�LQGHSHQGHQW�GHFLVLRQV�DERXW�KRZ
WR� FRQGXFW� WKH� GHIHQVH�� 6HH�� H�� J��� *HGHUV� Y�
8QLWHG� 6WDWHV�� ���� 8�6�� ��� ������� �EDU� RQ
DWWRUQH\�FOLHQW� FRQVXOWDWLRQ� GXULQJ� RYHUQLJKW
UHFHVV���+HUULQJ�Y��1HZ�<RUN������8�6������������
�EDU� RQ� VXPPDWLRQ� DW� EHQFK� WULDO��� %URRNV� Y�
7HQQHVVHH�� ���� 8�6�� ����� �������� ������
�UHTXLUHPHQW� WKDW� GHIHQGDQW� EH� ILUVW� GHIHQVH
ZLWQHVV���)HUJXVRQ�Y��*HRUJLD������8�6�����������
���� ������� �EDU� RQ� GLUHFW� H[DPLQDWLRQ� RI
GHIHQGDQW���&RXQVHO�� KRZHYHU�� FDQ�DOVR�GHSULYH� D
GHIHQGDQW� RI� WKH� ULJKW� WR� HIIHFWLYH� DVVLVWDQFH�
VLPSO\� E\� IDLOLQJ� WR� UHQGHU� �DGHTXDWH� OHJDO
DVVLVWDQFH���&X\OHU� Y��6XOOLYDQ�� ����8�6��� DW� ����
,G��� DW� �������� �DFWXDO� FRQIOLFW� RI� LQWHUHVW
DGYHUVHO\� DIIHFWLQJ� ODZ\HU
V� SHUIRUPDQFH� UHQGHUV
DVVLVWDQFH�LQHIIHFWLYH��

7KH� &RXUW� KDV� QRW� HODERUDWHG� RQ� WKH�PHDQLQJ� RI
WKH� FRQVWLWXWLRQDO� UHTXLUHPHQW� RI� HIIHFWLYH
DVVLVWDQFH� LQ� WKH� ODWWHU� FODVV� RI� FDVHV�²� WKDW� LV�
WKRVH� SUHVHQWLQJ� FODLPV� RI� �DFWXDO
LQHIIHFWLYHQHVV��� ,Q� JLYLQJ� PHDQLQJ� WR� WKH
UHTXLUHPHQW��KRZHYHU��ZH�PXVW�WDNH�LWV�SXUSRVH�²
WR� HQVXUH� D� IDLU� WULDO� ²� DV� WKH� JXLGH�� 7KH
EHQFKPDUN� IRU� MXGJLQJ� DQ\� FODLP� RI
LQHIIHFWLYHQHVV�PXVW�EH�ZKHWKHU�FRXQVHO
V�FRQGXFW
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VR� XQGHUPLQHG� WKH� SURSHU� IXQFWLRQLQJ� RI� WKH
DGYHUVDULDO� SURFHVV� WKDW� WKH� WULDO� FDQQRW� EH� UHOLHG
RQ�DV�KDYLQJ�SURGXFHG�D�MXVW�UHVXOW�

7KH�VDPH�SULQFLSOH�DSSOLHV�WR�D�FDSLWDO�VHQWHQFLQJ
SURFHHGLQJ� VXFK� DV� WKDW� SURYLGHG� E\�)ORULGD� ODZ�
:H� QHHG� QRW� FRQVLGHU� WKH� UROH� RI� FRXQVHO� LQ� DQ
RUGLQDU\� VHQWHQFLQJ��ZKLFK�PD\� LQYROYH� LQIRUPDO
SURFHHGLQJV� DQG� VWDQGDUGOHVV� GLVFUHWLRQ� LQ� WKH
VHQWHQFHU�� DQG� KHQFH� PD\� UHTXLUH� D� GLIIHUHQW
DSSURDFK� WR� WKH� GHILQLWLRQ� RI� FRQVWLWXWLRQDOO\
HIIHFWLYH� DVVLVWDQFH�� $� FDSLWDO� VHQWHQFLQJ
SURFHHGLQJ� OLNH� WKH� RQH� LQYROYHG� LQ� WKLV� FDVH�
KRZHYHU�� LV� VXIILFLHQWO\� OLNH� D� WULDO� LQ� LWV
DGYHUVDULDO� IRUPDW� DQG� LQ� WKH� H[LVWHQFH� RI
VWDQGDUGV� IRU� GHFLVLRQ�� VHH� %DUFOD\� ��� � Y�
)ORULGD������8�6�����������������������%XOOLQJWRQ
Y��0LVVRXUL�� ���� 8�6�� ���� �������� WKDW� FRXQVHO
V
UROH� LQ� WKH� SURFHHGLQJ� LV� FRPSDUDEOH� WR� FRXQVHO
V
UROH�DW�WULDO�²�WR�HQVXUH�WKDW�WKH�DGYHUVDULDO�WHVWLQJ
SURFHVV� ZRUNV� WR� SURGXFH� D� MXVW� UHVXOW� XQGHU� WKH
VWDQGDUGV� JRYHUQLQJ� GHFLVLRQ�� )RU� SXUSRVHV� RI
GHVFULELQJ� FRXQVHO
V� GXWLHV�� WKHUHIRUH�� )ORULGD
V
FDSLWDO� VHQWHQFLQJ� SURFHHGLQJ� QHHG� QRW� EH
GLVWLQJXLVKHG�IURP�DQ�RUGLQDU\�WULDO�

���

,,,
$� FRQYLFWHG� GHIHQGDQW
V� FODLP� WKDW� FRXQVHO
V
DVVLVWDQFH�ZDV� VR� GHIHFWLYH� DV� WR� UHTXLUH� UHYHUVDO
RI� D� FRQYLFWLRQ� RU� GHDWK� VHQWHQFH� KDV� WZR
FRPSRQHQWV�� )LUVW�� WKH� GHIHQGDQW� PXVW� VKRZ� WKDW
FRXQVHO
V�SHUIRUPDQFH�ZDV�GHILFLHQW��7KLV�UHTXLUHV
VKRZLQJ� WKDW� FRXQVHO�PDGH� HUURUV� VR� VHULRXV� WKDW
FRXQVHO� ZDV� QRW� IXQFWLRQLQJ� DV� WKH� �FRXQVHO�
JXDUDQWHHG� WKH� GHIHQGDQW� E\� WKH� 6L[WK
$PHQGPHQW�� 6HFRQG�� WKH� GHIHQGDQW� PXVW� VKRZ
WKDW� WKH� GHILFLHQW� SHUIRUPDQFH� SUHMXGLFHG� WKH
GHIHQVH�� 7KLV� UHTXLUHV� VKRZLQJ� WKDW� FRXQVHO
V
HUURUV�ZHUH�VR�VHULRXV�DV�WR�GHSULYH�WKH�GHIHQGDQW
RI� D� IDLU� WULDO�� D� WULDO� ZKRVH� UHVXOW� LV� UHOLDEOH�
8QOHVV� D� GHIHQGDQW� PDNHV� ERWK� VKRZLQJV�� LW
FDQQRW� EH� VDLG� WKDW� WKH� FRQYLFWLRQ� RU� GHDWK
VHQWHQFH� UHVXOWHG� IURP� D� EUHDNGRZQ� LQ� WKH
DGYHUVDU\� SURFHVV� WKDW� UHQGHUV� WKH� UHVXOW
XQUHOLDEOH�

$
$V� DOO� WKH� )HGHUDO� &RXUWV� RI� $SSHDOV� KDYH� QRZ
KHOG��WKH�SURSHU�VWDQGDUG�IRU�DWWRUQH\�SHUIRUPDQFH
LV� WKDW� RI� UHDVRQDEO\� HIIHFWLYH� DVVLVWDQFH�� 6HH
7UDSQHOO� Y��8QLWHG� 6WDWHV�� ���� )��G�� DW� ��������
7KH�&RXUW� LQGLUHFWO\� UHFRJQL]HG�DV�PXFK�ZKHQ� LW
VWDWHG� LQ�0F0DQQ� Y�� 5LFKDUGVRQ�� VXSUD�� DW� ����
�����WKDW�D�JXLOW\�SOHD�FDQQRW�EH�DWWDFNHG�DV�EDVHG
RQ�LQDGHTXDWH�OHJDO�DGYLFH�XQOHVV�FRXQVHO�ZDV�QRW
�D�UHDVRQDEO\�FRPSHWHQW�DWWRUQH\��DQG�WKH�DGYLFH
ZDV� QRW� �ZLWKLQ� WKH� UDQJH� RI� FRPSHWHQFH
GHPDQGHG�RI�DWWRUQH\V�LQ�FULPLQDO�FDVHV���6HH�DOVR
&X\OHU� Y�� 6XOOLYDQ�� VXSUD�� DW� ����� :KHQ� D
FRQYLFWHG� GHIHQGDQW� ��� � FRPSODLQV� RI� WKH
LQHIIHFWLYHQHVV� RI� FRXQVHO
V� DVVLVWDQFH�� WKH
GHIHQGDQW�PXVW�VKRZ�WKDW�FRXQVHO
V�UHSUHVHQWDWLRQ
IHOO�EHORZ�DQ�REMHFWLYH�VWDQGDUG�RI�UHDVRQDEOHQHVV�

���

0RUH�VSHFLILF�JXLGHOLQHV�DUH�QRW�DSSURSULDWH��7KH
6L[WK�$PHQGPHQW� UHIHUV�VLPSO\� WR��FRXQVHO���QRW
VSHFLI\LQJ� SDUWLFXODU� UHTXLUHPHQWV� RI� HIIHFWLYH
DVVLVWDQFH�� ,W� UHOLHV� LQVWHDG� RQ� WKH� OHJDO
SURIHVVLRQ
V�PDLQWHQDQFH�RI�VWDQGDUGV�VXIILFLHQW�WR
MXVWLI\� WKH� ODZ
V� SUHVXPSWLRQ� WKDW� FRXQVHO� ZLOO
IXOILOO� WKH� UROH� LQ� WKH� DGYHUVDU\� SURFHVV� WKDW� WKH
$PHQGPHQW� HQYLVLRQV�� 6HH�0LFKHO� Y�� /RXLVLDQD�
����8�6����������������������7KH�SURSHU�PHDVXUH
RI� DWWRUQH\� SHUIRUPDQFH� UHPDLQV� VLPSO\
UHDVRQDEOHQHVV� XQGHU� SUHYDLOLQJ� SURIHVVLRQDO
QRUPV�

5HSUHVHQWDWLRQ� RI� D� FULPLQDO� GHIHQGDQW� HQWDLOV
FHUWDLQ�EDVLF�GXWLHV��&RXQVHO
V�IXQFWLRQ�LV�WR�DVVLVW
WKH�GHIHQGDQW��DQG�KHQFH�FRXQVHO�RZHV�WKH�FOLHQW�D
GXW\� RI� OR\DOW\�� D� GXW\� WR� DYRLG� FRQIOLFWV� RI
LQWHUHVW�� 6HH� &X\OHU� Y�� 6XOOLYDQ�� VXSUD�� DW� ����
)URP� FRXQVHO
V� IXQFWLRQ� DV� DVVLVWDQW� WR� WKH
GHIHQGDQW�GHULYH�WKH�RYHUDUFKLQJ�GXW\�WR�DGYRFDWH
WKH� GHIHQGDQW
V� FDXVH� DQG� WKH� PRUH� SDUWLFXODU
GXWLHV� WR�FRQVXOW�ZLWK� WKH�GHIHQGDQW�RQ� LPSRUWDQW
GHFLVLRQV� DQG� WR� NHHS� WKH� GHIHQGDQW� LQIRUPHG� RI
LPSRUWDQW� GHYHORSPHQWV� LQ� WKH� FRXUVH� RI� WKH
SURVHFXWLRQ�� &RXQVHO� DOVR� KDV� D� GXW\� WR� EULQJ� WR
EHDU� VXFK� VNLOO� DQG� NQRZOHGJH� DV�ZLOO� UHQGHU� WKH
WULDO� D� UHOLDEOH� DGYHUVDULDO� WHVWLQJ� SURFHVV�� 6HH
3RZHOO�Y��$ODEDPD������8�6���DW�������
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7KHVH�EDVLF�GXWLHV�QHLWKHU�H[KDXVWLYHO\�GHILQH�WKH
REOLJDWLRQV� RI� FRXQVHO� QRU� IRUP� D� FKHFNOLVW� IRU
MXGLFLDO�HYDOXDWLRQ�RI�DWWRUQH\�SHUIRUPDQFH��,Q�DQ\
FDVH� SUHVHQWLQJ� DQ� LQHIIHFWLYHQHVV� FODLP�� WKH
SHUIRUPDQFH� LQTXLU\� PXVW� EH� ZKHWKHU� FRXQVHO
V
DVVLVWDQFH� ZDV� UHDVRQDEOH� FRQVLGHULQJ� DOO� WKH
FLUFXPVWDQFHV�� 3UHYDLOLQJ� QRUPV� RI� SUDFWLFH� DV
UHIOHFWHG� LQ� $PHULFDQ� %DU� $VVRFLDWLRQ� VWDQGDUGV
DQG� WKH� OLNH�� H�� J��� $%$� 6WDQGDUGV� IRU� &ULPLQDO
-XVWLFH�������WR���������G�HG����������7KH�'HIHQVH
)XQFWLRQ���� DUH� JXLGHV� WR� GHWHUPLQLQJ� ZKDW� LV
UHDVRQDEOH��EXW�WKH\�DUH�RQO\�JXLGHV��1R�SDUWLFXODU
VHW� RI� GHWDLOHG� UXOHV� IRU� FRXQVHO
V� FRQGXFW� FDQ
VDWLVIDFWRULO\� WDNH� ��� � DFFRXQW� RI� WKH� YDULHW\� RI
FLUFXPVWDQFHV� IDFHG� E\� GHIHQVH� FRXQVHO� RU� WKH
UDQJH� RI� OHJLWLPDWH� GHFLVLRQV� UHJDUGLQJ� KRZ� EHVW
WR�UHSUHVHQW�D�FULPLQDO�GHIHQGDQW��$Q\�VXFK�VHW�RI
UXOHV� ZRXOG� LQWHUIHUH� ZLWK� WKH� FRQVWLWXWLRQDOO\
SURWHFWHG�LQGHSHQGHQFH�RI�FRXQVHO�DQG�UHVWULFW�WKH
ZLGH�ODWLWXGH�FRXQVHO�PXVW�KDYH�LQ�PDNLQJ�WDFWLFDO
GHFLVLRQV��6HH�8QLWHG�6WDWHV�Y��'HFRVWHU������8�6�
$SS��'�&��� DW� ����� ���� )��G�� DW� ����� ,QGHHG�� WKH
H[LVWHQFH�RI�GHWDLOHG�JXLGHOLQHV�IRU�UHSUHVHQWDWLRQ
FRXOG�GLVWUDFW�FRXQVHO�IURP�WKH�RYHUULGLQJ�PLVVLRQ
RI� YLJRURXV� DGYRFDF\� RI� WKH� GHIHQGDQW
V� FDXVH�
0RUHRYHU�� WKH� SXUSRVH� RI� WKH� HIIHFWLYH� DVVLVWDQFH
JXDUDQWHH� RI� WKH� 6L[WK� $PHQGPHQW� LV� QRW� WR
LPSURYH� WKH� TXDOLW\� RI� OHJDO� UHSUHVHQWDWLRQ�
DOWKRXJK�WKDW�LV�D�JRDO�RI�FRQVLGHUDEOH�LPSRUWDQFH
WR� WKH� OHJDO� V\VWHP�� 7KH� SXUSRVH� LV� VLPSO\� WR
HQVXUH�WKDW�FULPLQDO�GHIHQGDQWV�UHFHLYH�D�IDLU�WULDO�

���

-XGLFLDO�VFUXWLQ\�RI�FRXQVHO
V�SHUIRUPDQFH�PXVW�EH
KLJKO\� GHIHUHQWLDO�� ,W� LV� DOO� WRR� WHPSWLQJ� IRU� D
GHIHQGDQW� WR� VHFRQG�JXHVV� FRXQVHO
V� DVVLVWDQFH
DIWHU� FRQYLFWLRQ� RU� DGYHUVH� VHQWHQFH�� DQG� LW� LV� DOO
WRR�HDV\� IRU�D�FRXUW�� H[DPLQLQJ�FRXQVHO
V�GHIHQVH
DIWHU�LW�KDV�SURYHG�XQVXFFHVVIXO��WR�FRQFOXGH�WKDW�D
SDUWLFXODU� DFW� RU� RPLVVLRQ� RI� FRXQVHO� ZDV
XQUHDVRQDEOH�� &I�� (QJOH� Y�� ,VDDF�� ���� 8�6�� ����
�������� �������� $� IDLU� DVVHVVPHQW� RI� DWWRUQH\
SHUIRUPDQFH�UHTXLUHV�WKDW�HYHU\�HIIRUW�EH�PDGH�WR
HOLPLQDWH� WKH� GLVWRUWLQJ� HIIHFWV� RI� KLQGVLJKW�� WR
UHFRQVWUXFW� WKH� FLUFXPVWDQFHV� RI� FRXQVHO
V
FKDOOHQJHG� FRQGXFW�� DQG� WR� HYDOXDWH� WKH� FRQGXFW

IURP�FRXQVHO
V�SHUVSHFWLYH�DW�WKH�WLPH��%HFDXVH�RI
WKH�GLIILFXOWLHV� LQKHUHQW� LQ�PDNLQJ� WKH�HYDOXDWLRQ�
D� FRXUW� PXVW� LQGXOJH� D� VWURQJ� SUHVXPSWLRQ� WKDW
FRXQVHO
V� FRQGXFW� IDOOV� ZLWKLQ� WKH� ZLGH� UDQJH� RI
UHDVRQDEOH� SURIHVVLRQDO� DVVLVWDQFH�� WKDW� LV�� WKH
GHIHQGDQW� PXVW� RYHUFRPH� WKH� SUHVXPSWLRQ� WKDW�
XQGHU� WKH� FLUFXPVWDQFHV�� WKH� FKDOOHQJHG� DFWLRQ
�PLJKW� EH� FRQVLGHUHG� VRXQG� WULDO� VWUDWHJ\��� 6HH
0LFKHO� Y�� /RXLVLDQD�� VXSUD�� DW� ����� 7KHUH� DUH
FRXQWOHVV� ZD\V� WR� SURYLGH� HIIHFWLYH� DVVLVWDQFH� LQ
DQ\� JLYHQ� FDVH�� (YHQ� WKH� EHVW� FULPLQDO� GHIHQVH
DWWRUQH\V� ZRXOG� QRW� GHIHQG� D� SDUWLFXODU� FOLHQW� LQ
WKH�VDPH�ZD\��6HH�*RRGSDVWHU����� �7KH�7ULDO�IRU
/LIH�� (IIHFWLYH� $VVLVWDQFH� RI� &RXQVHO� LQ� 'HDWK
3HQDOW\� &DVHV�� ��� 1�<�� 8�� /�� 5HY�� ����� ���
�������

���

7KH�DYDLODELOLW\�RI�LQWUXVLYH�SRVW�WULDO�LQTXLU\�LQWR
DWWRUQH\�SHUIRUPDQFH�RU�RI�GHWDLOHG�JXLGHOLQHV�IRU
LWV�HYDOXDWLRQ�ZRXOG�HQFRXUDJH�WKH�SUROLIHUDWLRQ�RI
LQHIIHFWLYHQHVV� FKDOOHQJHV�� &ULPLQDO� WULDOV
UHVROYHG� XQIDYRUDEO\� WR� WKH� GHIHQGDQW� ZRXOG
LQFUHDVLQJO\� FRPH� WR� EH� IROORZHG� E\� D� VHFRQG
WULDO�� WKLV� RQH� RI� FRXQVHO
V� XQVXFFHVVIXO� GHIHQVH�
&RXQVHO
V� SHUIRUPDQFH� DQG� HYHQ� ZLOOLQJQHVV� WR
VHUYH� FRXOG� EH� DGYHUVHO\� DIIHFWHG�� ,QWHQVLYH
VFUXWLQ\� RI� FRXQVHO� DQG� ULJLG� UHTXLUHPHQWV� IRU
DFFHSWDEOH�DVVLVWDQFH�FRXOG�GDPSHQ�WKH�DUGRU�DQG
LPSDLU� WKH� LQGHSHQGHQFH� RI� GHIHQVH� FRXQVHO�
GLVFRXUDJH� WKH� DFFHSWDQFH� RI� DVVLJQHG� FDVHV�� DQG
XQGHUPLQH�WKH�WUXVW�EHWZHHQ�DWWRUQH\�DQG�FOLHQW�

7KXV�� D� FRXUW� GHFLGLQJ� DQ� DFWXDO� LQHIIHFWLYHQHVV
FODLP�PXVW� MXGJH� WKH� UHDVRQDEOHQHVV� RI� FRXQVHO
V
FKDOOHQJHG� FRQGXFW� RQ� WKH� IDFWV� RI� WKH� SDUWLFXODU
FDVH��YLHZHG�DV�RI�WKH�WLPH�RI�FRXQVHO
V�FRQGXFW��$
FRQYLFWHG�GHIHQGDQW�PDNLQJ�D�FODLP�RI�LQHIIHFWLYH
DVVLVWDQFH�PXVW� LGHQWLI\� WKH� DFWV� RU� RPLVVLRQV� RI
FRXQVHO�WKDW�DUH�DOOHJHG�QRW�WR�KDYH�EHHQ�WKH�UHVXOW
RI� UHDVRQDEOH� SURIHVVLRQDO� MXGJPHQW�� 7KH� FRXUW
PXVW� WKHQ� GHWHUPLQH� ZKHWKHU�� LQ� OLJKW� RI� DOO� WKH
FLUFXPVWDQFHV�� WKH� LGHQWLILHG� DFWV� RU� RPLVVLRQV
ZHUH� RXWVLGH� WKH� ZLGH� UDQJH� RI� SURIHVVLRQDOO\
FRPSHWHQW� DVVLVWDQFH�� ,Q� PDNLQJ� WKDW
GHWHUPLQDWLRQ�� WKH�FRXUW�VKRXOG�NHHS�LQ�PLQG�WKDW
FRXQVHO
V� IXQFWLRQ�� DV� HODERUDWHG� LQ� SUHYDLOLQJ
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SURIHVVLRQDO� QRUPV�� LV� WR� PDNH� WKH� DGYHUVDULDO
WHVWLQJ�SURFHVV�ZRUN�LQ�WKH�SDUWLFXODU�FDVH��$W�WKH
VDPH�WLPH��WKH�FRXUW�VKRXOG�UHFRJQL]H�WKDW�FRXQVHO
LV� VWURQJO\� SUHVXPHG� WR� KDYH� UHQGHUHG� DGHTXDWH
DVVLVWDQFH�DQG�PDGH�DOO�VLJQLILFDQW�GHFLVLRQV�LQ�WKH
H[HUFLVH�RI�UHDVRQDEOH�SURIHVVLRQDO�MXGJPHQW�

7KHVH�VWDQGDUGV�UHTXLUH�QR�VSHFLDO�DPSOLILFDWLRQ�LQ
RUGHU� WR� GHILQH� FRXQVHO
V� GXW\� WR� LQYHVWLJDWH�� WKH
GXW\�DW�LVVXH�LQ�WKLV�FDVH��$V�WKH�&RXUW�RI�$SSHDOV
FRQFOXGHG�� VWUDWHJLF� FKRLFHV�PDGH� DIWHU� WKRURXJK
LQYHVWLJDWLRQ�RI�ODZ�DQG�IDFWV�UHOHYDQW�WR�SODXVLEOH
RSWLRQV� DUH� YLUWXDOO\� XQFKDOOHQJHDEOH�� DQG
VWUDWHJLF� ��� � FKRLFHV� PDGH� DIWHU� OHVV� WKDQ
FRPSOHWH�LQYHVWLJDWLRQ�DUH�UHDVRQDEOH�SUHFLVHO\�WR
WKH� H[WHQW� WKDW� UHDVRQDEOH�SURIHVVLRQDO� MXGJPHQWV
VXSSRUW� WKH� OLPLWDWLRQV� RQ� LQYHVWLJDWLRQ�� ,Q� RWKHU
ZRUGV�� FRXQVHO� KDV� D� GXW\� WR� PDNH� UHDVRQDEOH
LQYHVWLJDWLRQV� RU� WR� PDNH� D� UHDVRQDEOH� GHFLVLRQ
WKDW� PDNHV� SDUWLFXODU� LQYHVWLJDWLRQV� XQQHFHVVDU\�
,Q� DQ\� LQHIIHFWLYHQHVV� FDVH�� D� SDUWLFXODU� GHFLVLRQ
QRW� WR� LQYHVWLJDWH� PXVW� EH� GLUHFWO\� DVVHVVHG� IRU
UHDVRQDEOHQHVV�LQ�DOO�WKH�FLUFXPVWDQFHV��DSSO\LQJ�D
KHDY\� PHDVXUH� RI� GHIHUHQFH� WR� FRXQVHO
V
MXGJPHQWV�

���

7KH� UHDVRQDEOHQHVV� RI� FRXQVHO
V� DFWLRQV� PD\� EH
GHWHUPLQHG� RU� VXEVWDQWLDOO\� LQIOXHQFHG� E\� WKH
GHIHQGDQW
V� RZQ� VWDWHPHQWV� RU� DFWLRQV�� &RXQVHO
V
DFWLRQV� DUH� XVXDOO\� EDVHG�� TXLWH� SURSHUO\�� RQ
LQIRUPHG�VWUDWHJLF�FKRLFHV�PDGH�E\�WKH�GHIHQGDQW
DQG�RQ� LQIRUPDWLRQ� VXSSOLHG�E\� WKH�GHIHQGDQW�� ,Q
SDUWLFXODU�� ZKDW� LQYHVWLJDWLRQ� GHFLVLRQV� DUH
UHDVRQDEOH�GHSHQGV�FULWLFDOO\�RQ�VXFK�LQIRUPDWLRQ�
)RU�H[DPSOH��ZKHQ�WKH�IDFWV�WKDW�VXSSRUW�D�FHUWDLQ
SRWHQWLDO� OLQH� RI� GHIHQVH� DUH� JHQHUDOO\� NQRZQ� WR
FRXQVHO� EHFDXVH� RI� ZKDW� WKH� GHIHQGDQW� KDV� VDLG�
WKH� QHHG� IRU� IXUWKHU� LQYHVWLJDWLRQ� PD\� EH
FRQVLGHUDEO\� GLPLQLVKHG� RU� HOLPLQDWHG� DOWRJHWKHU�
$QG�ZKHQ�D�GHIHQGDQW�KDV�JLYHQ�FRXQVHO�UHDVRQ�WR
EHOLHYH�WKDW�SXUVXLQJ�FHUWDLQ�LQYHVWLJDWLRQV�ZRXOG
EH� IUXLWOHVV� RU� HYHQ� KDUPIXO�� FRXQVHO
V� IDLOXUH� WR
SXUVXH� WKRVH� LQYHVWLJDWLRQV� PD\� QRW� ODWHU� EH
FKDOOHQJHG�DV�XQUHDVRQDEOH�� ,Q� VKRUW�� LQTXLU\� LQWR
FRXQVHO
V�FRQYHUVDWLRQV�ZLWK�WKH�GHIHQGDQW�PD\�EH
FULWLFDO� WR� D� SURSHU� DVVHVVPHQW� RI� FRXQVHO
V

LQYHVWLJDWLRQ�GHFLVLRQV��MXVW�DV�LW�PD\�EH�FULWLFDO�WR
D� SURSHU� DVVHVVPHQW� RI� FRXQVHO
V� RWKHU� OLWLJDWLRQ
GHFLVLRQV��6HH�8QLWHG�6WDWHV�Y��'HFRVWHU��VXSUD��DW
�������������)��G��DW���������

%
$Q� HUURU� E\� FRXQVHO�� HYHQ� LI� SURIHVVLRQDOO\
XQUHDVRQDEOH�� GRHV� QRW� ZDUUDQW� VHWWLQJ� DVLGH� WKH
MXGJPHQW�RI�D�FULPLQDO�SURFHHGLQJ�LI�WKH�HUURU�KDG
QR� HIIHFW� RQ� WKH� MXGJPHQW�� &I�� 8QLWHG� 6WDWHV� Y�
0RUULVRQ�� ���� 8�6�� ����� �������� �������� 7KH
SXUSRVH� RI� WKH� 6L[WK� $PHQGPHQW� JXDUDQWHH� RI
FRXQVHO�LV�WR�HQVXUH���� � WKDW�D�GHIHQGDQW�KDV� WKH
DVVLVWDQFH� QHFHVVDU\� WR� MXVWLI\� UHOLDQFH� RQ� WKH
RXWFRPH� RI� WKH� SURFHHGLQJ�� $FFRUGLQJO\�� DQ\
GHILFLHQFLHV� LQ� FRXQVHO
V� SHUIRUPDQFH� PXVW� EH
SUHMXGLFLDO� WR� WKH� GHIHQVH� LQ� RUGHU� WR� FRQVWLWXWH
LQHIIHFWLYH�DVVLVWDQFH�XQGHU�WKH�&RQVWLWXWLRQ�

���

,Q�FHUWDLQ�6L[WK�$PHQGPHQW�FRQWH[WV��SUHMXGLFH�LV
SUHVXPHG�� $FWXDO� RU� FRQVWUXFWLYH� GHQLDO� RI� WKH
DVVLVWDQFH� RI� FRXQVHO� DOWRJHWKHU� LV� OHJDOO\
SUHVXPHG� WR� UHVXOW� LQ� SUHMXGLFH�� 6R� DUH� YDULRXV
NLQGV� RI� VWDWH� LQWHUIHUHQFH� ZLWK� FRXQVHO
V
DVVLVWDQFH�� 6HH�8QLWHG� 6WDWHV� Y�� &URQLF�� DQWH�� DW
�����DQG�Q������3UHMXGLFH�LQ�WKHVH�FLUFXPVWDQFHV�LV
VR�OLNHO\�WKDW�FDVH�E\�FDVH�LQTXLU\�LQWR�SUHMXGLFH�LV
QRW�ZRUWK� WKH� FRVW��$QWH�� DW� �����0RUHRYHU�� VXFK
FLUFXPVWDQFHV� LQYROYH� LPSDLUPHQWV� RI� WKH� 6L[WK
$PHQGPHQW�ULJKW�WKDW�DUH�HDV\�WR�LGHQWLI\�DQG��IRU
WKDW�UHDVRQ�DQG�EHFDXVH�WKH�SURVHFXWLRQ�LV�GLUHFWO\
UHVSRQVLEOH��HDV\�IRU�WKH�JRYHUQPHQW�WR�SUHYHQW�

2QH� W\SH�RI�DFWXDO� LQHIIHFWLYHQHVV�FODLP�ZDUUDQWV
D� VLPLODU�� WKRXJK� PRUH� OLPLWHG�� SUHVXPSWLRQ� RI
SUHMXGLFH��,Q�&X\OHU�Y��6XOOLYDQ������8�6���DW�����
����� WKH� &RXUW� KHOG� WKDW� SUHMXGLFH� LV� SUHVXPHG
ZKHQ�FRXQVHO�LV�EXUGHQHG�E\�DQ�DFWXDO�FRQIOLFW�RI
LQWHUHVW�� ,Q� WKRVH�FLUFXPVWDQFHV��FRXQVHO�EUHDFKHV
WKH� GXW\� RI� OR\DOW\�� SHUKDSV� WKH� PRVW� EDVLF� RI
FRXQVHO
V� GXWLHV�� 0RUHRYHU�� LW� LV� GLIILFXOW� WR
PHDVXUH� WKH� SUHFLVH� HIIHFW� RQ� WKH� GHIHQVH� RI
UHSUHVHQWDWLRQ� FRUUXSWHG� E\� FRQIOLFWLQJ� LQWHUHVWV�
*LYHQ�WKH�REOLJDWLRQ�RI�FRXQVHO�WR�DYRLG�FRQIOLFWV
RI� LQWHUHVW� DQG� WKH� DELOLW\� RI� WULDO� FRXUWV� WR�PDNH
HDUO\� LQTXLU\� LQ� FHUWDLQ� VLWXDWLRQV� OLNHO\� WR� JLYH
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ULVH� WR�FRQIOLFWV�� VHH��H��J���)HG��5XOH�&ULP��3URF�
���F��� LW� LV� UHDVRQDEOH� IRU� WKH� FULPLQDO� MXVWLFH
V\VWHP�WR�PDLQWDLQ�D�IDLUO\�ULJLG�UXOH�RI�SUHVXPHG
SUHMXGLFH�IRU�FRQIOLFWV�RI�LQWHUHVW��(YHQ�VR��WKH�UXOH
LV�QRW�TXLWH�WKH�SHU�VH�UXOH�RI�SUHMXGLFH�WKDW�H[LVWV
IRU� WKH� 6L[WK� $PHQGPHQW� FODLPV� PHQWLRQHG
DERYH��3UHMXGLFH�LV�SUHVXPHG�RQO\�LI�WKH�GHIHQGDQW
GHPRQVWUDWHV� WKDW� FRXQVHO� �DFWLYHO\� UHSUHVHQWHG
FRQIOLFWLQJ� LQWHUHVWV�� DQG� WKDW� �DQ� DFWXDO� FRQIOLFW
RI� LQWHUHVW� DGYHUVHO\� DIIHFWHG� KLV� ODZ\HU
V
SHUIRUPDQFH���&X\OHU� Y�� 6XOOLYDQ�� VXSUD�� DW� ����
�����IRRWQRWH�RPLWWHG���������

&RQIOLFW� RI� LQWHUHVW� FODLPV� DVLGH�� DFWXDO
LQHIIHFWLYHQHVV� FODLPV� DOOHJLQJ� D� GHILFLHQF\� LQ
DWWRUQH\� SHUIRUPDQFH� DUH� VXEMHFW� WR� D� JHQHUDO
UHTXLUHPHQW�WKDW�WKH�GHIHQGDQW�DIILUPDWLYHO\�SURYH
SUHMXGLFH��7KH�JRYHUQPHQW� LV�QRW� UHVSRQVLEOH� IRU�
DQG�KHQFH�QRW�DEOH�WR�SUHYHQW��DWWRUQH\�HUURUV�WKDW
ZLOO�UHVXOW�LQ�UHYHUVDO�RI�D�FRQYLFWLRQ�RU�VHQWHQFH�
$WWRUQH\�HUURUV�FRPH�LQ�DQ�LQILQLWH�YDULHW\�DQG�DUH
DV�OLNHO\�WR�EH�XWWHUO\�KDUPOHVV�LQ�D�SDUWLFXODU�FDVH
DV� WKH\� DUH� WR� EH� SUHMXGLFLDO�� 7KH\� FDQQRW� EH
FODVVLILHG� DFFRUGLQJ� WR� OLNHOLKRRG� RI� FDXVLQJ
SUHMXGLFH��1RU�FDQ�WKH\�EH�GHILQHG�ZLWK�VXIILFLHQW
SUHFLVLRQ�WR�LQIRUP�GHIHQVH�DWWRUQH\V�FRUUHFWO\�MXVW
ZKDW� FRQGXFW� WR� DYRLG�� 5HSUHVHQWDWLRQ� LV� DQ� DUW�
DQG� DQ� DFW� RU� RPLVVLRQ� WKDW� LV� XQSURIHVVLRQDO� LQ
RQH�FDVH�PD\�EH�VRXQG�RU�HYHQ�EULOOLDQW�LQ�DQRWKHU�
(YHQ�LI�D�GHIHQGDQW�VKRZV�WKDW�SDUWLFXODU�HUURUV�RI
FRXQVHO� ZHUH� XQUHDVRQDEOH�� WKHUHIRUH�� WKH
GHIHQGDQW� PXVW� VKRZ� WKDW� WKH\� DFWXDOO\� KDG� DQ
DGYHUVH�HIIHFW�RQ�WKH�GHIHQVH�

,W�LV�QRW�HQRXJK�IRU�WKH�GHIHQGDQW�WR�VKRZ�WKDW�WKH
HUURUV�KDG�VRPH�FRQFHLYDEOH�HIIHFW�RQ�WKH�RXWFRPH
RI�WKH�SURFHHGLQJ��9LUWXDOO\�HYHU\�DFW�RU�RPLVVLRQ
RI�FRXQVHO�ZRXOG�PHHW� WKDW� WHVW��FI��8QLWHG�6WDWHV
Y�� 9DOHQ]XHOD�%HUQDO�� ���� 8�6�� ����� �������
��������DQG�QRW�HYHU\�HUURU�WKDW�FRQFHLYDEO\�FRXOG
KDYH� LQIOXHQFHG� WKH� RXWFRPH� XQGHUPLQHV� WKH
UHOLDELOLW\� RI� WKH� UHVXOW� RI� WKH� SURFHHGLQJ�
5HVSRQGHQW�VXJJHVWV�UHTXLULQJ�D�VKRZLQJ�WKDW�WKH
HUURUV� �LPSDLUHG� WKH�SUHVHQWDWLRQ�RI� WKH�GHIHQVH��
%ULHI�IRU�5HVSRQGHQW�����7KDW�VWDQGDUG��KRZHYHU�
SURYLGHV�QR�ZRUNDEOH�SULQFLSOH��6LQFH�DQ\�HUURU��LI

LW�LV�LQGHHG�DQ�HUURU���LPSDLUV��WKH�SUHVHQWDWLRQ�RI
WKH� GHIHQVH�� WKH� SURSRVHG� VWDQGDUG� LV� LQDGHTXDWH
EHFDXVH� LW� SURYLGHV� QR� ZD\� RI� GHFLGLQJ� ZKDW
LPSDLUPHQWV� DUH� VXIILFLHQWO\� VHULRXV� WR� ZDUUDQW
VHWWLQJ�DVLGH�WKH�RXWFRPH�RI�WKH�SURFHHGLQJ�

2Q� WKH� RWKHU� KDQG�� ZH� EHOLHYH� WKDW� D� GHIHQGDQW
QHHG� QRW� VKRZ� WKDW� FRXQVHO
V� GHILFLHQW� FRQGXFW
PRUH� OLNHO\� WKDQ� QRW� DOWHUHG� WKH� RXWFRPH� LQ� WKH
FDVH�� 7KLV� RXWFRPH�GHWHUPLQDWLYH� VWDQGDUG� KDV
VHYHUDO�VWUHQJWKV��,W�GHILQHV�WKH�UHOHYDQW�LQTXLU\�LQ
D�ZD\�IDPLOLDU� WR�FRXUWV�� WKRXJK�WKH�LQTXLU\��DV� LV
LQHYLWDEOH�� LV� DQ\WKLQJ� EXW� SUHFLVH�� 7KH� VWDQGDUG
DOVR�UHIOHFWV�WKH�SURIRXQG�LPSRUWDQFH�RI�ILQDOLW\�LQ
FULPLQDO�SURFHHGLQJV����� �0RUHRYHU�� LW� FRPSRUWV
ZLWK� WKH� ZLGHO\� XVHG� VWDQGDUG� IRU� DVVHVVLQJ
PRWLRQV� IRU� QHZ� WULDO� EDVHG�RQ�QHZO\�GLVFRYHUHG
HYLGHQFH�� 6HH� %ULHI� IRU� 8QLWHG� 6WDWHV� DV�$PLFXV
&XULDH� ������� DQG� QQ�� ���� ���� 1HYHUWKHOHVV�� WKH
VWDQGDUG�LV�QRW�TXLWH�DSSURSULDWH�

���

(YHQ�ZKHQ� WKH� VSHFLILHG� DWWRUQH\� HUURU� UHVXOWV� LQ
WKH� RPLVVLRQ� RI� FHUWDLQ� HYLGHQFH�� WKH� QHZO\
GLVFRYHUHG�HYLGHQFH�VWDQGDUG�LV�QRW�DQ�DSW�VRXUFH
IURP� ZKLFK� WR� GUDZ� D� SUHMXGLFH� VWDQGDUG� IRU
LQHIIHFWLYHQHVV� FODLPV�� 7KH� KLJK� VWDQGDUG� IRU
QHZO\� GLVFRYHUHG� HYLGHQFH� FODLPV� SUHVXSSRVHV
WKDW� DOO� WKH� HVVHQWLDO� HOHPHQWV� RI� D� SUHVXPSWLYHO\
DFFXUDWH� DQG� IDLU� SURFHHGLQJ� ZHUH� SUHVHQW� LQ� WKH
SURFHHGLQJ�ZKRVH�UHVXOW�LV�FKDOOHQJHG��&I��8QLWHG
6WDWHV� Y��-RKQVRQ�� ����8�6�� ����� ���� ��������$Q
LQHIIHFWLYH�DVVLVWDQFH�FODLP�DVVHUWV�WKH�DEVHQFH�RI
RQH�RI�WKH�FUXFLDO�DVVXUDQFHV�WKDW�WKH�UHVXOW�RI�WKH
SURFHHGLQJ� LV� UHOLDEOH�� VR� ILQDOLW\� FRQFHUQV� DUH
VRPHZKDW�ZHDNHU�DQG�WKH�DSSURSULDWH�VWDQGDUG�RI
SUHMXGLFH�VKRXOG�EH�VRPHZKDW�ORZHU��7KH�UHVXOW�RI
D� SURFHHGLQJ� FDQ� EH� UHQGHUHG� XQUHOLDEOH�� DQG
KHQFH� WKH� SURFHHGLQJ� LWVHOI� XQIDLU�� HYHQ� LI� WKH
HUURUV� RI� FRXQVHO� FDQQRW� EH� VKRZQ� E\� D
SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�WR�KDYH�GHWHUPLQHG
WKH�RXWFRPH�

$FFRUGLQJO\�� WKH� DSSURSULDWH� WHVW� IRU� SUHMXGLFH
ILQGV� LWV� URRWV� LQ� WKH� WHVW� IRU� PDWHULDOLW\� RI
H[FXOSDWRU\� LQIRUPDWLRQ� QRW� GLVFORVHG� WR� WKH
GHIHQVH�E\�WKH�SURVHFXWLRQ��8QLWHG�6WDWHV�Y��$JXUV�
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���� 8�6��� DW� ����� ��������� DQG� LQ� WKH� WHVW� IRU
PDWHULDOLW\� RI� WHVWLPRQ\�PDGH� XQDYDLODEOH� WR� WKH
GHIHQVH�E\�*RYHUQPHQW�GHSRUWDWLRQ�RI� D�ZLWQHVV�
8QLWHG�6WDWHV�Y��9DOHQ]XHOD�%HUQDO��VXSUD��DW�����
����� 7KH� GHIHQGDQW� PXVW� VKRZ� WKDW� WKHUH� LV� D
UHDVRQDEOH� SUREDELOLW\� WKDW�� EXW� IRU� FRXQVHO
V
XQSURIHVVLRQDO�HUURUV��WKH�UHVXOW�RI�WKH�SURFHHGLQJ
ZRXOG� KDYH� EHHQ� GLIIHUHQW�� $� UHDVRQDEOH
SUREDELOLW\�LV�D�SUREDELOLW\�VXIILFLHQW�WR�XQGHUPLQH
FRQILGHQFH�LQ�WKH�RXWFRPH�

,Q�PDNLQJ�WKH�GHWHUPLQDWLRQ�ZKHWKHU�WKH�VSHFLILHG
HUURUV� UHVXOWHG� LQ� WKH� UHTXLUHG� SUHMXGLFH�� D� FRXUW
VKRXOG�SUHVXPH��DEVHQW�FKDOOHQJH�WR�WKH�MXGJPHQW
RQ� JURXQGV� RI� HYLGHQWLDU\� LQVXIILFLHQF\�� WKDW� WKH
MXGJH� RU� MXU\� DFWHG� DFFRUGLQJ� WR� ODZ�� ��� � $Q
DVVHVVPHQW� RI� WKH� OLNHOLKRRG� RI� D� UHVXOW� PRUH
IDYRUDEOH� WR� WKH� GHIHQGDQW� PXVW� H[FOXGH� WKH
SRVVLELOLW\� RI� DUELWUDULQHVV�� ZKLPV\�� FDSULFH�
�QXOOLILFDWLRQ��� DQG� WKH� OLNH�� $� GHIHQGDQW� KDV� QR
HQWLWOHPHQW�WR�WKH�OXFN�RI�D�ODZOHVV�GHFLVLRQPDNHU�
HYHQ�LI�D�ODZOHVV�GHFLVLRQ�FDQQRW�EH�UHYLHZHG��7KH
DVVHVVPHQW� RI� SUHMXGLFH� VKRXOG� SURFHHG� RQ� WKH
DVVXPSWLRQ� WKDW� WKH� GHFLVLRQPDNHU� LV� UHDVRQDEO\�
FRQVFLHQWLRXVO\�� DQG� LPSDUWLDOO\� DSSO\LQJ� WKH
VWDQGDUGV� WKDW� JRYHUQ� WKH� GHFLVLRQ�� ,W� VKRXOG� QRW
GHSHQG� RQ� WKH� LGLRV\QFUDFLHV� RI� WKH� SDUWLFXODU
GHFLVLRQPDNHU�� VXFK� DV� XQXVXDO� SURSHQVLWLHV
WRZDUG� KDUVKQHVV� RU� OHQLHQF\�� $OWKRXJK� WKHVH
IDFWRUV� PD\� DFWXDOO\� KDYH� HQWHUHG� LQWR� FRXQVHO
V
VHOHFWLRQ� RI� VWUDWHJLHV� DQG�� WR� WKDW� OLPLWHG� H[WHQW�
PD\�WKXV�DIIHFW� WKH�SHUIRUPDQFH�LQTXLU\�� WKH\�DUH
LUUHOHYDQW�WR�WKH�SUHMXGLFH�LQTXLU\��7KXV��HYLGHQFH
DERXW�WKH�DFWXDO�SURFHVV�RI�GHFLVLRQ��LI�QRW�SDUW�RI
WKH� UHFRUG� RI� WKH� SURFHHGLQJ� XQGHU� UHYLHZ�� DQG
HYLGHQFH� DERXW�� IRU� H[DPSOH�� D� SDUWLFXODU� MXGJH
V
VHQWHQFLQJ� SUDFWLFHV�� VKRXOG� QRW� EH� FRQVLGHUHG� LQ
WKH�SUHMXGLFH�GHWHUPLQDWLRQ�

���

7KH�JRYHUQLQJ� OHJDO� VWDQGDUG�SOD\V�D� FULWLFDO� UROH
LQ� GHILQLQJ� WKH� TXHVWLRQ� WR� EH� DVNHG� LQ� DVVHVVLQJ
WKH� SUHMXGLFH� IURP� FRXQVHO
V� HUURUV�� :KHQ� D
GHIHQGDQW�FKDOOHQJHV�D�FRQYLFWLRQ��WKH�TXHVWLRQ�LV
ZKHWKHU� WKHUH� LV� D� UHDVRQDEOH� SUREDELOLW\� WKDW�
DEVHQW�WKH�HUURUV��WKH�IDFWILQGHU�ZRXOG�KDYH�KDG�D
UHDVRQDEOH� GRXEW� UHVSHFWLQJ� JXLOW�� :KHQ� D

GHIHQGDQW�FKDOOHQJHV�D�GHDWK�VHQWHQFH�VXFK�DV�WKH
RQH� DW� LVVXH� LQ� WKLV� FDVH�� WKH� TXHVWLRQ� LV�ZKHWKHU
WKHUH� LV� D� UHDVRQDEOH� SUREDELOLW\� WKDW�� DEVHQW� WKH
HUURUV�� WKH� VHQWHQFHU� ²� LQFOXGLQJ� DQ� DSSHOODWH
FRXUW�� WR� WKH�H[WHQW� LW� LQGHSHQGHQWO\� UHZHLJKV� WKH
HYLGHQFH� ²� ZRXOG� KDYH� FRQFOXGHG� WKDW� WKH
EDODQFH� RI� DJJUDYDWLQJ� DQG� PLWLJDWLQJ
FLUFXPVWDQFHV�GLG�QRW�ZDUUDQW�GHDWK�

,Q�PDNLQJ� WKLV� GHWHUPLQDWLRQ�� D� FRXUW� KHDULQJ� DQ
LQHIIHFWLYHQHVV�FODLP�PXVW�FRQVLGHU�WKH�WRWDOLW\�RI
WKH�HYLGHQFH�EHIRUH�WKH�MXGJH�RU�MXU\��6RPH�RI�WKH
IDFWXDO� ILQGLQJV�ZLOO� KDYH�EHHQ�XQDIIHFWHG�E\� WKH
HUURUV��DQG�IDFWXDO�ILQGLQJV�WKDW�ZHUH�DIIHFWHG�ZLOO
KDYH�EHHQ�DIIHFWHG�LQ�GLIIHUHQW�ZD\V��6RPH�HUURUV
ZLOO�KDYH�KDG�D�SHUYDVLYH�HIIHFW�RQ�WKH�LQIHUHQFHV
WR� ��� � EH� GUDZQ� IURP� WKH� HYLGHQFH�� DOWHULQJ� WKH
HQWLUH�HYLGHQWLDU\�SLFWXUH��DQG�VRPH�ZLOO�KDYH�KDG
DQ� LVRODWHG�� WULYLDO� HIIHFW��0RUHRYHU�� D� YHUGLFW� RU
FRQFOXVLRQ�RQO\�ZHDNO\�VXSSRUWHG�E\�WKH�UHFRUG�LV
PRUH� OLNHO\� WR� KDYH� EHHQ� DIIHFWHG� E\� HUURUV� WKDQ
RQH�ZLWK�RYHUZKHOPLQJ�UHFRUG�VXSSRUW��7DNLQJ�WKH
XQDIIHFWHG� ILQGLQJV� DV� D� JLYHQ�� DQG� WDNLQJ� GXH
DFFRXQW�RI�WKH�HIIHFW�RI�WKH�HUURUV�RQ�WKH�UHPDLQLQJ
ILQGLQJV�� D� FRXUW� PDNLQJ� WKH� SUHMXGLFH� LQTXLU\
PXVW� DVN� LI� WKH� GHIHQGDQW� KDV�PHW� WKH� EXUGHQ� RI
VKRZLQJ� WKDW� WKH� GHFLVLRQ� UHDFKHG� ZRXOG
UHDVRQDEO\� OLNHO\� KDYH� EHHQ� GLIIHUHQW� DEVHQW� WKH
HUURUV�

���

,9
$� QXPEHU� RI� SUDFWLFDO� FRQVLGHUDWLRQV� DUH
LPSRUWDQW� IRU� WKH� DSSOLFDWLRQ� RI� WKH� VWDQGDUGV�ZH
KDYH� RXWOLQHG�� 0RVW� LPSRUWDQW�� LQ� DGMXGLFDWLQJ� D
FODLP�RI�DFWXDO�LQHIIHFWLYHQHVV�RI�FRXQVHO��D�FRXUW
VKRXOG� NHHS� LQ�PLQG� WKDW� WKH� SULQFLSOHV�ZH� KDYH
VWDWHG�GR�QRW�HVWDEOLVK�PHFKDQLFDO�UXOHV��$OWKRXJK
WKRVH� SULQFLSOHV� VKRXOG� JXLGH� WKH� SURFHVV� RI
GHFLVLRQ��WKH�XOWLPDWH�IRFXV�RI�LQTXLU\�PXVW�EH�RQ
WKH�IXQGDPHQWDO�IDLUQHVV�RI�WKH�SURFHHGLQJ�ZKRVH
UHVXOW�LV�EHLQJ�FKDOOHQJHG��,Q�HYHU\�FDVH�WKH�FRXUW
VKRXOG� EH� FRQFHUQHG� ZLWK� ZKHWKHU�� GHVSLWH� WKH
VWURQJ�SUHVXPSWLRQ�RI� UHOLDELOLW\�� WKH� UHVXOW�RI� WKH
SDUWLFXODU� SURFHHGLQJ� LV� XQUHOLDEOH� EHFDXVH� RI� D
EUHDNGRZQ� LQ� WKH� DGYHUVDULDO� SURFHVV� WKDW� RXU
V\VWHP�FRXQWV�RQ�WR�SURGXFH�MXVW�UHVXOWV�
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7R�WKH�H[WHQW�WKDW�WKLV�KDV�DOUHDG\�EHHQ�WKH�JXLGLQJ
LQTXLU\� LQ� WKH� ORZHU� FRXUWV�� WKH� VWDQGDUGV
DUWLFXODWHG�WRGD\�GR�QRW�UHTXLUH�UHFRQVLGHUDWLRQ�RI
LQHIIHFWLYHQHVV� FODLPV� UHMHFWHG� XQGHU� GLIIHUHQW
VWDQGDUGV��&I��7UDSQHOO�Y��8QLWHG�6WDWHV������)��G�
DW� ���� �LQ� VHYHUDO� \HDUV� RI� DSSO\LQJ� �IDUFH� DQG
PRFNHU\�� VWDQGDUG� DORQJ� ZLWK� �UHDVRQDEOH
FRPSHWHQFH��VWDQGDUG��FRXUW��QHYHU�IRXQG�WKDW�WKH
UHVXOW�RI�D�FDVH�KLQJHG�RQ�WKH�FKRLFH�RI�D�SDUWLFXODU
VWDQGDUG���� ,Q� SDUWLFXODU�� WKH�PLQRU� GLIIHUHQFHV� LQ
WKH� ORZHU� FRXUWV
� SUHFLVH� IRUPXODWLRQV� RI� WKH
SHUIRUPDQFH� VWDQGDUG� DUH� LQVLJQLILFDQW�� WKH
GLIIHUHQW���� �IRUPXODWLRQV�DUH�PHUH�YDULDWLRQV�RI
WKH� RYHUDUFKLQJ� UHDVRQDEOHQHVV� VWDQGDUG�� :LWK
UHJDUG� WR� WKH� SUHMXGLFH� LQTXLU\�� RQO\� WKH� VWULFW
RXWFRPH�GHWHUPLQDWLYH� WHVW�� DPRQJ� WKH� VWDQGDUGV
DUWLFXODWHG� LQ� WKH� ORZHU�FRXUWV�� LPSRVHV�D�KHDYLHU
EXUGHQ� RQ� GHIHQGDQWV� WKDQ� WKH� WHVWV� ODLG� GRZQ
WRGD\�� 7KH� GLIIHUHQFH�� KRZHYHU�� VKRXOG� DOWHU� WKH
PHULW�RI�DQ�LQHIIHFWLYHQHVV�FODLP�RQO\�LQ�WKH�UDUHVW
FDVH�

���

$OWKRXJK� ZH� KDYH� GLVFXVVHG� WKH� SHUIRUPDQFH
FRPSRQHQW�RI�DQ�LQHIIHFWLYHQHVV�FODLP�SULRU�WR�WKH
SUHMXGLFH�FRPSRQHQW��WKHUH�LV�QR�UHDVRQ�IRU�D�FRXUW
GHFLGLQJ� DQ� LQHIIHFWLYH� DVVLVWDQFH� FODLP� WR
DSSURDFK�WKH�LQTXLU\�LQ�WKH�VDPH�RUGHU�RU�HYHQ�WR
DGGUHVV� ERWK� FRPSRQHQWV� RI� WKH� LQTXLU\� LI� WKH
GHIHQGDQW�PDNHV� DQ� LQVXIILFLHQW� VKRZLQJ� RQ� RQH�
,Q�SDUWLFXODU�� D� FRXUW� QHHG�QRW� GHWHUPLQH�ZKHWKHU
FRXQVHO
V� SHUIRUPDQFH� ZDV� GHILFLHQW� EHIRUH
H[DPLQLQJ�WKH�SUHMXGLFH�VXIIHUHG�E\�WKH�GHIHQGDQW
DV�D� UHVXOW�RI� WKH�DOOHJHG�GHILFLHQFLHV��7KH�REMHFW
RI� DQ� LQHIIHFWLYHQHVV� FODLP� LV� QRW� WR� JUDGH
FRXQVHO
V�SHUIRUPDQFH��,I�LW�LV�HDVLHU�WR�GLVSRVH�RI
DQ� LQHIIHFWLYHQHVV�FODLP�RQ� WKH�JURXQG�RI� ODFN�RI
VXIILFLHQW�SUHMXGLFH��ZKLFK�ZH�H[SHFW�ZLOO�RIWHQ�EH
VR�� WKDW�FRXUVH�VKRXOG�EH�IROORZHG��&RXUWV�VKRXOG
VWULYH� WR� HQVXUH� WKDW� LQHIIHFWLYHQHVV� FODLPV� QRW
EHFRPH�VR�EXUGHQVRPH�WR�GHIHQVH�FRXQVHO�WKDW�WKH
HQWLUH�FULPLQDO�MXVWLFH�V\VWHP�VXIIHUV�DV�D�UHVXOW�

7KH� SULQFLSOHV� JRYHUQLQJ� LQHIIHFWLYHQHVV� FODLPV
VKRXOG� DSSO\� LQ� IHGHUDO� FROODWHUDO� SURFHHGLQJV� DV
WKH\�GR�RQ�GLUHFW� DSSHDO�RU� LQ�PRWLRQV� IRU� D�QHZ
WULDO�� $V� LQGLFDWHG� E\� WKH� �FDXVH� DQG� SUHMXGLFH�

WHVW� IRU�RYHUFRPLQJ�SURFHGXUDO�ZDLYHUV�RI� FODLPV
RI�HUURU��WKH�SUHVXPSWLRQ�WKDW�D�FULPLQDO�MXGJPHQW
LV� ILQDO� LV� DW� LWV� VWURQJHVW� LQ� FROODWHUDO� DWWDFNV� RQ
WKDW� MXGJPHQW�� 6HH� 8QLWHG� 6WDWHV� Y�� )UDG\�� ���
8�6�� ����� �������� �������� (QJOH� Y�� ,VDDF�� ���
8�6�� ����� �������� �������� $Q� LQHIIHFWLYHQHVV
FODLP�� KRZHYHU�� DV� RXU� DUWLFXODWLRQ� RI� WKH
VWDQGDUGV� WKDW� JRYHUQ� GHFLVLRQ� RI� VXFK� FODLPV
PDNHV� FOHDU�� LV� DQ� DWWDFN� RQ� WKH� IXQGDPHQWDO
IDLUQHVV� RI� WKH� SURFHHGLQJ� ZKRVH� UHVXOW� LV
FKDOOHQJHG�� 6LQFH� IXQGDPHQWDO� IDLUQHVV� LV� WKH
FHQWUDO� FRQFHUQ� RI� WKH�ZULW� RI� KDEHDV� FRUSXV�� VHH
LG��� ��� � DW� ����� QR� VSHFLDO� VWDQGDUGV� RXJKW� WR
DSSO\� WR� LQHIIHFWLYHQHVV� FODLPV� PDGH� LQ� KDEHDV
SURFHHGLQJV�

���

)LQDOO\�� LQ� D� IHGHUDO� KDEHDV� FKDOOHQJH� WR� D� VWDWH
FULPLQDO� MXGJPHQW�� D� VWDWH� FRXUW� FRQFOXVLRQ� WKDW
FRXQVHO� UHQGHUHG� HIIHFWLYH� DVVLVWDQFH� LV� QRW� D
ILQGLQJ�RI�IDFW�ELQGLQJ�RQ�WKH�IHGHUDO�FRXUW� WR�WKH
H[WHQW� VWDWHG� E\� ��� 8�6�&�� �� �����G��
,QHIIHFWLYHQHVV� LV� QRW� D� TXHVWLRQ� RI� �EDVLF�
SULPDU\�� RU� KLVWRULFDO� IDF>W@��� 7RZQVHQG� Y�� 6DLQ�
���� 8�6�� ����� ����� Q�� �� �������� 5DWKHU�� OLNH� WKH
TXHVWLRQ� ZKHWKHU� PXOWLSOH� UHSUHVHQWDWLRQ� LQ� D
SDUWLFXODU�FDVH�JDYH�ULVH�WR�D�FRQIOLFW�RI�LQWHUHVW��LW
LV�D�PL[HG�TXHVWLRQ�RI�ODZ�DQG�IDFW��6HH�&X\OHU�Y�
6XOOLYDQ�� ���� 8�6��� DW� ����� $OWKRXJK� VWDWH� FRXUW
ILQGLQJV�RI�IDFW�PDGH�LQ�WKH�FRXUVH�RI�GHFLGLQJ�DQ
LQHIIHFWLYHQHVV� FODLP�DUH� VXEMHFW� WR� WKH�GHIHUHQFH
UHTXLUHPHQW� RI� �� �����G��� DQG� DOWKRXJK� GLVWULFW
FRXUW�ILQGLQJV�DUH�VXEMHFW�WR�WKH�FOHDUO\�HUURQHRXV
VWDQGDUG�RI�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����D��
ERWK�WKH�SHUIRUPDQFH�DQG�SUHMXGLFH�FRPSRQHQWV�RI
WKH�LQHIIHFWLYHQHVV�LQTXLU\�DUH�PL[HG�TXHVWLRQV�RI
ODZ�DQG�IDFW�

9
+DYLQJ� DUWLFXODWHG� JHQHUDO� VWDQGDUGV� IRU� MXGJLQJ
LQHIIHFWLYHQHVV�FODLPV��ZH�WKLQN�LW�XVHIXO�WR�DSSO\
WKRVH�VWDQGDUGV�WR�WKH�IDFWV�RI�WKLV�FDVH�LQ�RUGHU�WR
LOOXVWUDWH� WKH� PHDQLQJ� RI� WKH� JHQHUDO� SULQFLSOHV�
7KH� UHFRUG�PDNHV� LW� SRVVLEOH� WR� GR� VR��7KHUH� DUH
QR� FRQIOLFWV� EHWZHHQ� WKH� VWDWH� DQG� IHGHUDO� FRXUWV
RYHU� ILQGLQJV� RI� IDFW�� DQG� WKH� SULQFLSOHV�ZH� KDYH
DUWLFXODWHG� DUH� VXIILFLHQWO\� FORVH� WR� WKH� SULQFLSOHV
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DSSOLHG� ERWK� LQ� WKH� )ORULGD� FRXUWV� DQG� LQ� WKH
'LVWULFW� &RXUW� WKDW� LW� LV� FOHDU� WKDW� WKH� IDFWILQGLQJ
ZDV�QRW�DIIHFWHG�E\�HUURQHRXV�OHJDO�SULQFLSOHV��6HH
3XOOPDQ�6WDQGDUG�Y��6ZLQW������8�6��������������
�������

$SSOLFDWLRQ� RI� WKH� JRYHUQLQJ� SULQFLSOHV� LV� QRW
GLIILFXOW�LQ�WKLV�FDVH��7KH�IDFWV�DV�GHVFULEHG�DERYH�
VHH�VXSUD��DW����������PDNH�FOHDU�WKDW�WKH�FRQGXFW
RI�UHVSRQGHQW
V�FRXQVHO�DW�DQG�EHIRUH�UHVSRQGHQW
V
VHQWHQFLQJ� SURFHHGLQJ� FDQQRW� EH� IRXQG
XQUHDVRQDEOH�� 7KH\� DOVR� PDNH� FOHDU� WKDW�� HYHQ
DVVXPLQJ� WKH� ��� � FKDOOHQJHG� FRQGXFW� RI� FRXQVHO
ZDV�XQUHDVRQDEOH��UHVSRQGHQW�VXIIHUHG�LQVXIILFLHQW
SUHMXGLFH� WR� ZDUUDQW� VHWWLQJ� DVLGH� KLV� GHDWK
VHQWHQFH�

���

:LWK� UHVSHFW� WR� WKH� SHUIRUPDQFH� FRPSRQHQW�� WKH
UHFRUG� VKRZV� WKDW� UHVSRQGHQW
V� FRXQVHO� PDGH� D
VWUDWHJLF�FKRLFH�WR�DUJXH�IRU�WKH�H[WUHPH�HPRWLRQDO
GLVWUHVV� PLWLJDWLQJ� FLUFXPVWDQFH� DQG� WR� UHO\� DV
IXOO\� DV� SRVVLEOH� RQ� UHVSRQGHQW
V� DFFHSWDQFH� RI
UHVSRQVLELOLW\� IRU� KLV� FULPHV�� $OWKRXJK� FRXQVHO
XQGHUVWDQGDEO\� IHOW� KRSHOHVV� DERXW� UHVSRQGHQW
V
SURVSHFWV��VHH�$SS��������������������QRWKLQJ�LQ
WKH�UHFRUG�LQGLFDWHV��DV�RQH�SRVVLEOH�UHDGLQJ�RI�WKH
'LVWULFW�&RXUW
V�RSLQLRQ�VXJJHVWV��VHH�$SS��WR�3HW�
IRU� &HUW�� $����� WKDW� FRXQVHO
V� VHQVH� RI
KRSHOHVVQHVV� GLVWRUWHG� KLV� SURIHVVLRQDO� MXGJPHQW�
&RXQVHO
V� VWUDWHJ\� FKRLFH� ZDV� ZHOO� ZLWKLQ� WKH
UDQJH�RI�SURIHVVLRQDOO\�UHDVRQDEOH�MXGJPHQWV��DQG
WKH� GHFLVLRQ� QRW� WR� VHHN� PRUH� FKDUDFWHU� RU
SV\FKRORJLFDO� HYLGHQFH� WKDQ�ZDV� DOUHDG\� LQ� KDQG
ZDV�OLNHZLVH�UHDVRQDEOH�

7KH� WULDO� MXGJH
V� YLHZV� RQ� WKH� LPSRUWDQFH� RI
RZQLQJ� XS� WR� RQH
V� FULPHV� ZHUH� ZHOO� NQRZQ� WR
FRXQVHO�� 7KH� DJJUDYDWLQJ� FLUFXPVWDQFHV� ZHUH
XWWHUO\� RYHUZKHOPLQJ�� 7ULDO� FRXQVHO� FRXOG
UHDVRQDEO\� VXUPLVH� IURP� KLV� FRQYHUVDWLRQV� ZLWK
UHVSRQGHQW� WKDW� FKDUDFWHU� DQG� SV\FKRORJLFDO
HYLGHQFH�ZRXOG�EH�RI� OLWWOH�KHOS��5HVSRQGHQW�KDG
DOUHDG\�EHHQ�DEOH�WR�PHQWLRQ�DW� WKH�SOHD�FROORTX\
WKH�VXEVWDQFH�RI�ZKDW�WKHUH�ZDV�WR�NQRZ�DERXW�KLV
ILQDQFLDO� DQG� HPRWLRQDO� WURXEOHV�� 5HVWULFWLQJ
WHVWLPRQ\� RQ� UHVSRQGHQW
V� FKDUDFWHU� WR� ZKDW� KDG

FRPH�LQ�DW�WKH�SOHD�FROORTX\�HQVXUHG�WKDW�FRQWUDU\
FKDUDFWHU� DQG� SV\FKRORJLFDO� HYLGHQFH� DQG
UHVSRQGHQW
V� FULPLQDO� KLVWRU\�� ZKLFK� FRXQVHO� KDG
VXFFHVVIXOO\� PRYHG� WR� H[FOXGH�� ZRXOG� QRW� FRPH
LQ��2Q�WKHVH�IDFWV��WKHUH�FDQ�EH�OLWWOH�TXHVWLRQ��HYHQ
ZLWKRXW� DSSOLFDWLRQ� RI� WKH� SUHVXPSWLRQ� RI
DGHTXDWH�SHUIRUPDQFH��WKDW�WULDO�FRXQVHO
V�GHIHQVH�
WKRXJK�XQVXFFHVVIXO��ZDV� WKH� UHVXOW�RI� UHDVRQDEOH
SURIHVVLRQDO�MXGJPHQW�

:LWK�UHVSHFW�WR�WKH�SUHMXGLFH�FRPSRQHQW��WKH�ODFN
RI�PHULW�RI�UHVSRQGHQW
V�FODLP�LV�HYHQ�PRUH�VWDUN�
7KH�HYLGHQFH�WKDW�UHVSRQGHQW�VD\V�KLV�WULDO�FRXQVHO
VKRXOG�KDYH�RIIHUHG�DW�WKH���� �VHQWHQFLQJ�KHDULQJ
ZRXOG� EDUHO\� KDYH� DOWHUHG� WKH� VHQWHQFLQJ� SURILOH
SUHVHQWHG� WR� WKH� VHQWHQFLQJ� MXGJH�� $V� WKH� VWDWH
FRXUWV� DQG� 'LVWULFW� &RXUW� IRXQG�� DW� PRVW� WKLV
HYLGHQFH� VKRZV� WKDW� QXPHURXV� SHRSOH�ZKR� NQHZ
UHVSRQGHQW� WKRXJKW� KH� ZDV� JHQHUDOO\� D� JRRG
SHUVRQ� DQG� WKDW� D� SV\FKLDWULVW� DQG� D� SV\FKRORJLVW
EHOLHYHG� KH� ZDV� XQGHU� FRQVLGHUDEOH� HPRWLRQDO
VWUHVV� WKDW� GLG� QRW� ULVH� WR� WKH� OHYHO� RI� H[WUHPH
GLVWXUEDQFH��*LYHQ�WKH�RYHUZKHOPLQJ�DJJUDYDWLQJ
IDFWRUV��WKHUH�LV�QR�UHDVRQDEOH�SUREDELOLW\�WKDW�WKH
RPLWWHG� HYLGHQFH� ZRXOG� KDYH� FKDQJHG� WKH
FRQFOXVLRQ� WKDW� WKH� DJJUDYDWLQJ� FLUFXPVWDQFHV
RXWZHLJKHG� WKH� PLWLJDWLQJ� FLUFXPVWDQFHV� DQG�
KHQFH��WKH�VHQWHQFH�LPSRVHG��,QGHHG��DGPLVVLRQ�RI
WKH� HYLGHQFH� UHVSRQGHQW� QRZ� RIIHUV� PLJKW� HYHQ
KDYH� EHHQ� KDUPIXO� WR� KLV� FDVH�� KLV� �UDS� VKHHW�
ZRXOG�SUREDEO\�KDYH�EHHQ�DGPLWWHG�LQWR�HYLGHQFH�
DQG�WKH�SV\FKRORJLFDO�UHSRUWV�ZRXOG�KDYH�GLUHFWO\
FRQWUDGLFWHG�UHVSRQGHQW
V�FODLP�WKDW�WKH�PLWLJDWLQJ
FLUFXPVWDQFH� RI� H[WUHPH� HPRWLRQDO� GLVWXUEDQFH
DSSOLHG�WR�KLV�FDVH�

���

2XU� FRQFOXVLRQV� RQ� ERWK� WKH� SUHMXGLFH� DQG
SHUIRUPDQFH� FRPSRQHQWV� RI� WKH� LQHIIHFWLYHQHVV
LQTXLU\� GR� QRW� GHSHQG� RQ� WKH� WULDO� MXGJH
V
WHVWLPRQ\� DW� WKH� 'LVWULFW� &RXUW� KHDULQJ�� :H
WKHUHIRUH� QHHG� QRW� FRQVLGHU� WKH� JHQHUDO
DGPLVVLELOLW\�RI�WKDW�WHVWLPRQ\��DOWKRXJK��DV�QRWHG
VXSUD�� DW� ����� WKDW� WHVWLPRQ\� LV� LUUHOHYDQW� WR� WKH
SUHMXGLFH� LQTXLU\�� 0RUHRYHU�� WKH� SUHMXGLFH
TXHVWLRQ� LV� UHVROYDEOH�� DQG� KHQFH� WKH
LQHIIHFWLYHQHVV� FODLP� FDQ� EH� UHMHFWHG�� ZLWKRXW
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-867,&(� %5(11$1�� FRQFXUULQJ� LQ� SDUW� DQG
GLVVHQWLQJ�LQ�SDUW�

UHJDUG� WR� WKH� HYLGHQFH� SUHVHQWHG� DW� WKH� 'LVWULFW
&RXUW�KHDULQJ��7KH�VWDWH�FRXUWV�SURSHUO\�FRQFOXGHG
WKDW� WKH� LQHIIHFWLYHQHVV� FODLP� ZDV� PHULWOHVV
ZLWKRXW�KROGLQJ�DQ�HYLGHQWLDU\�KHDULQJ�

)DLOXUH� WR� PDNH� WKH� UHTXLUHG� VKRZLQJ� RI� HLWKHU
GHILFLHQW� SHUIRUPDQFH� RU� VXIILFLHQW� SUHMXGLFH
GHIHDWV� WKH� LQHIIHFWLYHQHVV� FODLP��+HUH� WKHUH� LV� D
GRXEOH� IDLOXUH�� 0RUH� JHQHUDOO\�� UHVSRQGHQW� KDV
PDGH� QR� VKRZLQJ� WKDW� WKH� MXVWLFH� RI� KLV� VHQWHQFH
ZDV� UHQGHUHG� XQUHOLDEOH� E\� D� EUHDNGRZQ� LQ� WKH
DGYHUVDU\� SURFHVV� FDXVHG� E\� GHILFLHQFLHV� LQ
FRXQVHO
V� DVVLVWDQFH�� 5HVSRQGHQW
V� VHQWHQFLQJ
SURFHHGLQJ�ZDV�QRW�IXQGDPHQWDOO\�XQIDLU��������

:H� FRQFOXGH�� WKHUHIRUH�� WKDW� WKH� 'LVWULFW� &RXUW
SURSHUO\�GHFOLQHG�WR�LVVXH�D�ZULW�RI�KDEHDV�FRUSXV�
7KH� MXGJPHQW� RI� WKH� &RXUW� RI� $SSHDOV� LV
DFFRUGLQJO\

5HYHUVHG�

,� MRLQ� WKH� &RXUW
V� RSLQLRQ� EXW� GLVVHQW� IURP� LWV
MXGJPHQW�� $GKHULQJ� WR� P\� YLHZ� WKDW� WKH� GHDWK
SHQDOW\� LV� LQ� DOO� FLUFXPVWDQFHV� FUXHO� DQG� XQXVXDO
SXQLVKPHQW� IRUELGGHQ� E\� WKH� (LJKWK� DQG
)RXUWHHQWK� $PHQGPHQWV�� VHH� *UHJJ� Y�� *HRUJLD�
���� 8�6�� ����� ���� ������� �%5(11$1�� -��
GLVVHQWLQJ��� ,� ZRXOG� YDFDWH� UHVSRQGHQW
V� GHDWK
VHQWHQFH� DQG� UHPDQG� WKH� FDVH� IRU� IXUWKHU
SURFHHGLQJV� ��������

� 7KH� &RXUW
V� MXGJPHQW� OHDYHV� VWDQGLQJ

DQRWKHU� LQ�DQ� LQFUHDVLQJ�QXPEHU�RI�FDSLWDO

VHQWHQFHV� SXUSRUWHGO\� LPSRVHG� LQ

FRPSOLDQFH� ZLWK� WKH� SURFHGXUDO� VWDQGDUGV

GHYHORSHG�LQ�FDVHV�EHJLQQLQJ�ZLWK�*UHJJ�Y�
*HRUJLD������8�6��������������(DUOLHU� WKLV
7HUP�� ,� UHLWHUDWHG� P\� YLHZ� WKDW� WKHVH

SURFHGXUDO� UHTXLUHPHQWV� KDYH� SURYHQ

XQHTXDO� WR� WKH� WDVN� RI� HOLPLQDWLQJ� WKH

LUUDWLRQDOLW\� WKDW� QHFHVVDULO\� DWWHQGV

GHFLVLRQV� E\� MXULHV�� WULDO� MXGJHV�� DQG

DSSHOODWH� FRXUWV� ZKHWKHU� WR� WDNH� RU� VSDUH

KXPDQ�OLIH��3XOOH\�Y��+DUULV�� ����8�6�����

�����������%5(11$1��-���GLVVHQWLQJ���7KH

LQKHUHQW�GLIILFXOW\�LQ�LPSRVLQJ�WKH�XOWLPDWH

VDQFWLRQ�FRQVLVWHQW�ZLWK�WKH�UXOH�RI�ODZ��VHH

)XUPDQ�Y��*HRUJLD������8�6��������������
������� �%5(11$1�� -��� FRQFXUULQJ��

0F*DXWKD� Y�� &DOLIRUQLD�� ���� 8�6�� ����
�������� ������� �%5(11$1�� -��

GLVVHQWLQJ��� LV� FRQILUPHG� E\� WKH

H[WUDRUGLQDU\� SUHVVXUH� SXW� RQ� RXU� RZQ

GHOLEHUDWLRQV� LQ� UHFHQW� PRQWKV� E\� WKH

JURZLQJ� QXPEHU� RI� DSSOLFDWLRQV� WR� VWD\

H[HFXWLRQV��6HH�:DLQZULJKW�Y��$GDPV��SRVW�
DW� ���� �0$56+$//�� -��� GLVVHQWLQJ�

�VWDWLQJ� WKDW� �KDVWH� DQG� FRQIXVLRQ

VXUURXQGLQJ�������GHFLVLRQ�>WR�YDFDWH�VWD\@�LV

GHJUDGLQJ� WR�RXU� UROH�DV� MXGJHV����$XWU\�Y�
0F.DVNOH�� ���� 8�6�� ����� ������

�0$56+$//�� -��� GLVVHQWLQJ�� �FULWLFL]LQJ

&RXUW� IRU� �GUDPDWLFDOO\� H[SHGLWLQJ� LWV

QRUPDO� GHOLEHUDWLYH� SURFHVVHV� WR� FOHDU� WKH

ZD\� IRU� DQ� LPSHQGLQJ� H[HFXWLRQ���

6WHSKHQV� Y�� .HPS�� ���� 8�6�� ������ ����
������� �32:(//�� -��� GLVVHQWLQJ�

�FRQWHQGLQJ�WKDW�SURFHGXUHV�E\�ZKLFK�VWD\

DSSOLFDWLRQV� DUH� FRQVLGHUHG� �XQGHUPLQHV

SXEOLF� FRQILGHQFH� LQ� WKH� FRXUWV� DQG� LQ� WKH

ODZV�ZH�DUH� UHTXLUHG� WR� IROORZ����6XOOLYDQ
Y��:DLQZULJKW�� ���� 8�6�� ����� ���� ������
�%85*(5�� &�-��� FRQFXUULQJ�� �DFFXVLQJ

ODZ\HUV� VHHNLQJ� UHYLHZ� RI� WKHLU� FOLHQW
V

GHDWK� VHQWHQFHV� RI� WXUQLQJ� �WKH� 3DJH� ���

DGPLQLVWUDWLRQ� RI� MXVWLFH� LQWR� >D@� VSRUWLQJ

FRQWHVW����$XWU\� Y�� (VWHOOH�� ���� 8�6�� ��� �
������� �67(9(16�� -��� GLVVHQWLQJ�

�VXJJHVWLQJ� WKDW� &RXUW
V� SUDFWLFH� LQ

UHYLHZLQJ� DSSOLFDWLRQV� LQ� GHDWK� FDVHV

�LQMHFWV� XQFHUWDLQW\� DQG� GLVSDULW\� LQWR� WKH

UHYLHZ� SURFHGXUH�� DGGV� WR� WKH� EXUGHQV� RI

FRXQVHO�� GLVWRUWV� WKH� GHOLEHUDWLYH� SURFHVV

ZLWKLQ�WKLV�&RXUW��DQG�LQFUHDVHV�WKH�ULVN�RI

HUURU���� ,W� LV� GLIILFXOW� WR� EHOLHYH� WKDW� WKH

GHFLVLRQ� ZKHWKHU� WR� SXW� DQ� LQGLYLGXDO� WR

GHDWK�JHQHUDWHV�DQ\�OHVV�HPRWLRQDO�SUHVVXUH

DPRQJ� MXULHV�� WULDO� MXGJHV�� DQG� DSSHOODWH

FRXUWV�WKDQ�LW�GRHV�DPRQJ�0HPEHUV�RI�WKLV

&RXUW�

,
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7KLV� FDVH� DQG� 8QLWHG� 6WDWHV� Y�� &URQLF�� DQWH�� S�
����� SUHVHQW� RXU� ILUVW� RFFDVLRQV� WR� HODERUDWH� WKH
DSSURSULDWH� VWDQGDUGV� IRU� MXGJLQJ� FODLPV� RI
LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO�� ,Q� &URQLF�� WKH
&RXUW�FRQVLGHUV�VXFK�FODLPV�LQ�WKH�FRQWH[W�RI�FDVHV
�LQ�ZKLFK�WKH�VXUURXQGLQJ�FLUFXPVWDQFHV�>PDNH@�LW
VR�XQOLNHO\�WKDW�DQ\�ODZ\HU�FRXOG�SURYLGH�HIIHFWLYH
DVVLVWDQFH� WKDW� LQHIIHFWLYHQHVV� >LV@� SURSHUO\
SUHVXPHG�ZLWKRXW�LQTXLU\�LQWR�DFWXDO�SHUIRUPDQFH
DW� WULDO��� DQWH�� DW� ����� 7KLV� FDVH�� LQ� FRQWUDVW�
FRQFHUQV�FODLPV�RI�LQHIIHFWLYH�DVVLVWDQFH�EDVHG�RQ
DOOHJDWLRQV�RI�VSHFLILF�HUURUV�E\�FRXQVHO�²�FODLPV
ZKLFK�� E\� WKHLU� YHU\� QDWXUH�� UHTXLUH� FRXUWV� WR
HYDOXDWH� ERWK� WKH� DWWRUQH\
V� SHUIRUPDQFH� DQG� WKH
HIIHFW� RI� WKDW� SHUIRUPDQFH� RQ� WKH� UHOLDELOLW\� DQG
IDLUQHVV� RI� WKH� SURFHHGLQJ�� $FFRUGLQJO\�� D
GHIHQGDQW�PDNLQJ�D�FODLP�RI�WKLV�NLQG�PXVW�VKRZ
QRW� RQO\� WKDW� KLV� ODZ\HU
V� SHUIRUPDQFH� ZDV
LQDGHTXDWH�EXW�DOVR�WKDW�KH�ZDV�SUHMXGLFHG�WKHUHE\�
6HH�DOVR�&URQLF��DQWH��DW������Q�����

,�MRLQ�WKH�&RXUW
V�RSLQLRQ�EHFDXVH�,�EHOLHYH�WKDW�WKH
VWDQGDUGV� LW� VHWV� RXW� WRGD\� ZLOO� ERWK� SURYLGH
KHOSIXO� JXLGDQFH� WR� FRXUWV� FRQVLGHULQJ� FODLPV� RI
DFWXDO� LQHIIHFWLYHQHVV� RI� FRXQVHO� DQG� DOVR� SHUPLW
WKRVH� FRXUWV� WR� FRQWLQXH� WKHLU� HIIRUWV� WR� DFKLHYH
SURJUHVVLYH� GHYHORSPHQW� RI� WKLV� DUHD� RI� WKH� ODZ�
/LNH� DOO� IHGHUDO� FRXUWV� DQG�PRVW� VWDWH� FRXUWV� WKDW
KDYH�SUHYLRXVO\�DGGUHVVHG�WKH�PDWWHU��VHH�DQWH��DW
��������� WKH� &RXUW� FRQFOXGHV� WKDW� �WKH� SURSHU
VWDQGDUG� IRU� DWWRUQH\� SHUIRUPDQFH� LV� WKDW� RI
UHDVRQDEO\� HIIHFWLYH� DVVLVWDQFH��� $QWH�� DW� ����
$QG�� ��� � UHMHFWLQJ� WKH� VWULFW� �RXWFRPH�
GHWHUPLQDWLYH�� WHVW�HPSOR\HG�E\�VRPH�FRXUWV�� WKH
&RXUW� DGRSWV� DV� WKH� DSSURSULDWH� VWDQGDUG� IRU
SUHMXGLFH�D� UHTXLUHPHQW� WKDW� WKH�GHIHQGDQW� �VKRZ
WKDW� WKHUH� LV� D� UHDVRQDEOH�SUREDELOLW\� WKDW��EXW� IRU
FRXQVHO
V� XQSURIHVVLRQDO� HUURUV�� WKH� UHVXOW� RI� WKH
SURFHHGLQJ�ZRXOG�KDYH�EHHQ�GLIIHUHQW���GHILQLQJ�D
�UHDVRQDEOH� SUREDELOLW\�� DV� �D� SUREDELOLW\
VXIILFLHQW� WR� XQGHUPLQH� FRQILGHQFH� LQ� WKH
RXWFRPH���$QWH�� DW� ����� ,� EHOLHYH� WKHVH� VWDQGDUGV
DUH� VXIILFLHQWO\� SUHFLVH� WR� SHUPLW� PHDQLQJIXO
GLVWLQFWLRQV� EHWZHHQ� WKRVH� DWWRUQH\� GHUHOLFWLRQV
WKDW� GHSULYH� GHIHQGDQWV� RI� WKHLU� FRQVWLWXWLRQDO

ULJKWV�DQG�WKRVH�WKDW�GR�QRW��DW�WKH�VDPH�WLPH��WKH
VWDQGDUGV�DUH�VXIILFLHQWO\�IOH[LEOH�WR�DFFRPPRGDWH
WKH�ZLGH�YDULHW\�RI�VLWXDWLRQV�JLYLQJ�ULVH�WR�FODLPV
RI�WKLV�NLQG�

���

:LWK�UHVSHFW� WR�WKH�SHUIRUPDQFH�VWDQGDUG��,�DJUHH
ZLWK�WKH�&RXUW
V�FRQFOXVLRQ�WKDW�D��SDUWLFXODU�VHW�RI
GHWDLOHG� UXOHV� IRU� FRXQVHO
V� FRQGXFW�� ZRXOG� EH
LQDSSURSULDWH��$QWH�� DW������3UHFLVHO\�EHFDXVH� WKH
VWDQGDUG� RI� �UHDVRQDEO\� HIIHFWLYH� DVVLVWDQFH�
DGRSWHG�WRGD\�UHTXLUHV�WKDW�FRXQVHO
V�SHUIRUPDQFH
EH� PHDVXUHG� LQ� OLJKW� RI� WKH� SDUWLFXODU
FLUFXPVWDQFHV� RI� WKH� FDVH�� ,� GR� QRW� EHOLHYH� RXU
GHFLVLRQ� �ZLOO� VWXQW� WKH� GHYHORSPHQW� RI
FRQVWLWXWLRQDO� GRFWULQH� LQ� WKLV� DUHD��� SRVW�� DW� ���
�0$56+$//��-���GLVVHQWLQJ��� ,QGHHG�� WKH�&RXUW
V
VXJJHVWLRQ� WKDW� WRGD\
V� GHFLVLRQ� LV� ODUJHO\
FRQVLVWHQW� ZLWK� WKH� DSSURDFK� WDNHQ� E\� WKH� ORZHU
FRXUWV�� DQWH�� DW� ����� VLPSO\� LQGLFDWHV� WKDW� WKRVH
FRXUWV� PD\� FRQWLQXH� WR� GHYHORS� JRYHUQLQJ
SULQFLSOHV�RQ�D�FDVH�E\�FDVH�EDVLV�LQ�WKH�FRPPRQ�
ODZ� WUDGLWLRQ�� DV� WKH\� KDYH� LQ� WKH� SDVW�� 6LPLODUO\�
WKH� SUHMXGLFH� VWDQGDUG� DQQRXQFHG� WRGD\� GRHV� QRW
HUHFW� DQ� LQVXUPRXQWDEOH� REVWDFOH� WR� PHULWRULRXV
FODLPV��EXW�UDWKHU�VLPSO\�UHTXLUHV�FRXUWV�FDUHIXOO\
WR�H[DPLQH�WULDO�UHFRUGV�LQ�OLJKW�RI�ERWK�WKH�QDWXUH
DQG�VHULRXVQHVV�RI�FRXQVHO
V�HUURUV�DQG�WKHLU�HIIHFW
LQ�WKH�SDUWLFXODU�FLUFXPVWDQFHV�RI�WKH�FDVH��$QWH��DW
���� ��������

� ,QGHHG�� FRXQVHO
V� LQFRPSHWHQFH� FDQ� EH� VR

VHULRXV� WKDW� LW� ULVHV� WR� WKH� OHYHO� RI� D

FRQVWUXFWLYH� GHQLDO� RI� FRXQVHO� ZKLFK� FDQ

FRQVWLWXWH� FRQVWLWXWLRQDO� HUURU� ZLWKRXW� DQ\

VKRZLQJ�RI�SUHMXGLFH��6HH�&URQLF��DQWH�� DW
���������3DJH�����-DYRU�Y��8QLWHG�6WDWHV�
����)��G�����������&$����������3UHMXGLFH

LV� LQKHUHQW� LQ� WKLV� FDVH� EHFDXVH

XQFRQVFLRXV� RU� VOHHSLQJ� FRXQVHO� LV

HTXLYDOHQW�WR�QR�FRXQVHO�DW�DOO���

,,
%HFDXVH� RI� WKHLU� IOH[LELOLW\� DQG� WKH� UHTXLUHPHQW
WKDW� WKH\� EH� FRQVLGHUHG� LQ� OLJKW� RI� WKH� SDUWLFXODU
FLUFXPVWDQFHV� RI� WKH� FDVH�� WKH� VWDQGDUGV
DQQRXQFHG� WRGD\� FDQ� DQG� VKRXOG� EH� DSSOLHG�ZLWK
FRQFHUQ� IRU� WKH� VSHFLDO� FRQVLGHUDWLRQV� WKDW� PXVW
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DWWHQG�UHYLHZ�RI�FRXQVHO
V�SHUIRUPDQFH�LQ�D�FDSLWDO
VHQWHQFLQJ� SURFHHGLQJ�� ,Q� FRQWUDVW� WR� D� FDVH� LQ
ZKLFK�D�ILQGLQJ�RI�LQHIIHFWLYH�DVVLVWDQFH�UHTXLUHV�D
QHZ� WULDO�� D� FRQFOXVLRQ� WKDW� FRXQVHO� ZDV
LQHIIHFWLYH�ZLWK� UHVSHFW� WR�RQO\� WKH�SHQDOW\�SKDVH
RI�D�FDSLWDO�WULDO�LPSRVHV�RQ�WKH�6WDWH�WKH�IDU�OHVVHU
EXUGHQ� RI� UHFRQVLGHUDWLRQ� RI� WKH� VHQWHQFH� DORQH�
2Q� WKH� RWKHU� KDQG�� WKH� FRQVHTXHQFHV� WR� WKH
GHIHQGDQW� RI� LQFRPSHWHQW� DVVLVWDQFH� DW� D� FDSLWDO
VHQWHQFLQJ� FRXOG� QRW�� RI� FRXUVH�� EH� JUHDWHU�
5HFRJQL]LQJ� WKH� XQLTXH� VHULRXVQHVV� RI� VXFK� D
SURFHHGLQJ�� ZH� KDYH� UHSHDWHGO\� HPSKDVL]HG� WKDW
�CZKHUH� GLVFUHWLRQ� LV� DIIRUGHG� D� VHQWHQFLQJ� ERG\
RQ� D� PDWWHU� VR� JUDYH� DV� WKH� GHWHUPLQDWLRQ� RI
ZKHWKHU� D� KXPDQ� OLIH� VKRXOG� EH� WDNHQ� RU� VSDUHG�
WKDW� GLVFUHWLRQ� PXVW� EH� VXLWDEO\� GLUHFWHG� DQG
OLPLWHG� VR� DV� WR� PLQLPL]H� WKH� ULVN� RI� ZKROO\
DUELWUDU\�DQG�FDSULFLRXV�DFWLRQ�
��=DQW�Y��6WHSKHQV�
���� 8�6�� ����� ���� ������� �TXRWLQJ� *UHJJ� Y�
*HRUJLD�� ���� 8�6��� DW� �������� �RSLQLRQ� RI
6WHZDUW��32:(//��DQG�67(9(16��--����

)RU�WKDW�UHDVRQ��ZH�KDYH�FRQVLVWHQWO\�UHTXLUHG�WKDW
FDSLWDO�SURFHHGLQJV�EH�SROLFHG�DW�DOO� VWDJHV�E\�DQ
HVSHFLDOO\�YLJLODQW�FRQFHUQ�IRU�SURFHGXUDO�IDLUQHVV
DQG� IRU� WKH�DFFXUDF\�RI� IDFWILQGLQJ��$V�-867,&(
0$56+$//�HPSKDVL]HG�ODVW�7HUP�

�7KLV� &RXUW� KDV� DOZD\V� LQVLVWHG� WKDW� WKH
QHHG� IRU� SURFHGXUDO� VDIHJXDUGV� LV
SDUWLFXODUO\� JUHDW� ZKHUH� OLIH� LV� DW� VWDNH�
/RQJ�EHIRUH�WKH�&RXUW�HVWDEOLVKHG�WKH�ULJKW
WR� FRXQVHO� LQ� DOO� IHORQ\� FDVHV��*LGHRQ� Y�
:DLQZULJKW�� ���� 8�6�� ���� �������� LW
UHFRJQL]HG� WKDW� ULJKW� LQ� FDSLWDO� FDVHV�
3RZHOO� Y�� $ODEDPD�� ���� 8�6�� ���� �����
��������7LPH���� �DQG�DJDLQ�WKH�&RXUW�KDV
FRQGHPQHG�SURFHGXUHV�LQ�FDSLWDO�FDVHV�WKDW
PLJKW� EH� FRPSOHWHO\� DFFHSWDEOH� LQ� DQ
RUGLQDU\� FDVH�� 6HH�� H�� J��� %XOOLQJWRQ� Y�
0LVVRXUL�� ���� 8�6�� ���� �������� %HFN� Y�
$ODEDPD�� ���� 8�6�� ���� ��������*UHHQ� Y�
*HRUJLD������8�6�������������SHU�FXULDP��
/RFNHWW� Y�� 2KLR�� ���� 8�6�� ���� �������
*DUGQHU� Y��)ORULGD������8�6������ �������
:RRGVRQ�Y��1RUWK�&DUROLQD������8�6�����
�������������

���

�%HFDXVH�RI�WK>H@�EDVLF�GLIIHUHQFH�EHWZHHQ
WKH� GHDWK� SHQDOW\� DQG� DOO� RWKHU
SXQLVKPHQWV�� WKLV� &RXUW� KDV� FRQVLVWHQWO\
UHFRJQL]HG� WKDW� WKHUH� LV� CD� FRUUHVSRQGLQJ
GLIIHUHQFH�LQ�WKH�QHHG�IRU�UHOLDELOLW\�LQ�WKH
GHWHUPLQDWLRQ�WKDW�GHDWK�LV�WKH�DSSURSULDWH
SXQLVKPHQW� LQ� D� VSHFLILF� FDVH�
� ,ELG��
%DUHIRRW�Y��(VWHOOH������8�6��������������
��������GLVVHQWLQJ�RSLQLRQ��

6HH�DOVR�LG���DW������%/$&.081��-���GLVVHQWLQJ��
,Q� VKRUW�� WKLV� &RXUW� KDV� WDNHQ� VSHFLDO� FDUH� WR
PLQLPL]H� WKH� SRVVLELOLW\� WKDW� GHDWK� VHQWHQFHV� DUH
�LPSRVHG� RXW� RI� ZKLP�� SDVVLRQ�� SUHMXGLFH�� RU
PLVWDNH��� (GGLQJV� Y�� 2NODKRPD�� ���� 8�6�� ����
������������2
&21125��-���FRQFXUULQJ��

,Q� WKH�VHQWHQFLQJ�SKDVH�RI�D�FDSLWDO�FDVH���>Z@KDW
LV� HVVHQWLDO� LV� WKDW� WKH� MXU\� KDYH� EHIRUH� LW� DOO
SRVVLEOH�UHOHYDQW�LQIRUPDWLRQ�DERXW�WKH�LQGLYLGXDO
GHIHQGDQW�ZKRVH�IDWH�LW�PXVW�GHWHUPLQH���-XUHN�Y�
7H[DV�� ���� 8�6�� ����� ���� ������� �RSLQLRQ� RI
6WHZDUW��32:(//��DQG�67(9(16�� --����)RU� WKDW
UHDVRQ�� ZH� KDYH� UHSHDWHGO\� LQVLVWHG� WKDW� �WKH
VHQWHQFHU� LQ� FDSLWDO� FDVHV� PXVW� EH� SHUPLWWHG� WR
FRQVLGHU� DQ\� UHOHYDQW�PLWLJDWLQJ� IDFWRU���(GGLQJV
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-867,&(�0$56+$//��GLVVHQWLQJ�

Y�� 2NODKRPD�� ���� 8�6��� DW� ����� ,Q� IDFW�� DV
-867,&(� 2
&21125� KDV� QRWHG�� D� VHQWHQFLQJ
MXGJH
V� IDLOXUH� WR� FRQVLGHU� UHOHYDQW� DVSHFWV� RI� D
GHIHQGDQW
V�FKDUDFWHU�DQG�EDFNJURXQG�FUHDWHV�VXFK
DQ� XQDFFHSWDEOH� ULVN� WKDW� WKH� GHDWK� SHQDOW\� ZDV
XQFRQVWLWXWLRQDOO\� LPSRVHG� WKDW�� HYHQ� LQ� FDVHV
ZKHUH� WKH� PDWWHU� ZDV� QRW� UDLVHG� EHORZ�� WKH
�LQWHUHVWV� RI� MXVWLFH�� PD\� LPSRVH� RQ� UHYLHZLQJ
FRXUWV� �D� GXW\� WR� UHPDQG� >WKH@� FDVH� IRU
UHVHQWHQFLQJ��� ,G��� DW� ����� Q��� DQG� ���
�2
&21125��-���FRQFXUULQJ���������

2I�FRXUVH���>W@KH�ULJKW�WR�SUHVHQW��DQG�WR�KDYH�WKH
VHQWHQFHU� FRQVLGHU�� DQ\� DQG� DOO� PLWLJDWLQJ
HYLGHQFH� PHDQV� OLWWOH� LI� GHIHQVH� FRXQVHO� IDLOV� WR
ORRN� IRU�PLWLJDWLQJ� HYLGHQFH� RU� IDLOV� WR� SUHVHQW� D
FDVH� LQ� PLWLJDWLRQ� DW� WKH� FDSLWDO� VHQWHQFLQJ
KHDULQJ��� &RPPHQW�� ��� &ROXP�� /�� 5HY�� �����
����� ��������6HH��H��J���%XUJHU� Y��=DQW������ )��G
�����&$����������GHIHQGDQW�����\HDUV�ROG�DW�WLPH
RI�FULPH��VHQWHQFHG�WR�GHDWK�DIWHU�FRXQVHO�IDLOHG�WR
SUHVHQW�DQ\�HYLGHQFH� LQ�PLWLJDWLRQ��� VWD\�JUDQWHG�
SRVW�� DW� ����� $FFRUGLQJO\�� FRXQVHO
V� JHQHUDO� GXW\
WR� LQYHVWLJDWH�� DQWH�� DW� ����� WDNHV� RQ� VXSUHPH
LPSRUWDQFH� WR� D� GHIHQGDQW� LQ� WKH� FRQWH[W� RI
GHYHORSLQJ� PLWLJDWLQJ� HYLGHQFH� WR� SUHVHQW� WR� D
MXGJH� RU� MXU\� FRQVLGHULQJ� WKH� VHQWHQFH� RI� GHDWK�
FODLPV�RI�LQHIIHFWLYH�DVVLVWDQFH�LQ�WKH�SHUIRUPDQFH
RI� WKDW� GXW\� VKRXOG� WKHUHIRUH� EH� FRQVLGHUHG� ZLWK
FRPPHQVXUDWH�FDUH�

7KDW� WKH� &RXUW� UHMHFWV� WKH� LQHIIHFWLYH�DVVLVWDQFH
FODLP� LQ� WKLV� FDVH� VKRXOG� QRW�� RI� FRXUVH�� EH
XQGHUVWRRG� WR� UHIOHFW� DQ\� GLPLQXWLRQ� LQ
FRPPLWPHQW� WR� WKH� SULQFLSOH� WKDW� �CWKH
IXQGDPHQWDO� UHVSHFW� IRU� KXPDQLW\� XQGHUO\LQJ� WKH
(LJKWK�$PHQGPHQW� �� �� �� UHTXLUHV�FRQVLGHUDWLRQ�RI
WKH�FKDUDFWHU�DQG�UHFRUG�RI�WKH�LQGLYLGXDO�RIIHQGHU
DQG�WKH�FLUFXPVWDQFHV�RI�WKH�SDUWLFXODU�RIIHQVH�DV
D�FRQVWLWXWLRQDOO\�LQGLVSHQVDEOH�SDUW�RI�WKH�SURFHVV
RI� LQIOLFWLQJ� WKH� SHQDOW\� RI� GHDWK�
�� (GGLQJV� Y�
2NODKRPD�� VXSUD�� DW� ���� �TXRWLQJ� :RRGVRQ� Y�
1RUWK� &DUROLQD�� ���� 8�6�� ����� ���� ������
�RSLQLRQ� RI� 6WHZDUW�� 32:(//�� DQG� 67(9(16�
--����� ,� DP� VDWLVILHG� WKDW� WKH� VWDQGDUGV� DQQRXQFHG
WRGD\�ZLOO� JR� IDU� WRZDUGV� DVVLVWLQJ� ORZHU� IHGHUDO

FRXUWV� DQG� VWDWH� FRXUWV� LQ� GLVFKDUJLQJ� WKHLU
FRQVWLWXWLRQDO� GXW\� WR� HQVXUH� WKDW� HYHU\� FULPLQDO
GHIHQGDQW� UHFHLYHV� WKH� HIIHFWLYH� DVVLVWDQFH� RI
FRXQVHO�JXDUDQWHHG�E\�WKH�6L[WK�$PHQGPHQW�

7KH�6L[WK�DQG�)RXUWHHQWK�$PHQGPHQWV�JXDUDQWHH
D�SHUVRQ�DFFXVHG�RI�D�FULPH�WKH�ULJKW�WR�WKH�DLG�RI
D� ODZ\HU� LQ�SUHSDULQJ�DQG�SUHVHQWLQJ�KLV�GHIHQVH�
,W�KDV�ORQJ�EHHQ�VHWWOHG�WKDW��WKH�ULJKW�WR�FRXQVHO�LV
WKH� ULJKW� WR� WKH� HIIHFWLYH� DVVLVWDQFH� ��� � RI
FRXQVHO���0F0DQQ� Y��5LFKDUGVRQ�� ���� 8�6�� ����
����� Q�� ��� �������� 7KH� VWDWH� DQG� ORZHU� IHGHUDO
FRXUWV�KDYH�GHYHORSHG�VWDQGDUGV�IRU�GLVWLQJXLVKLQJ
HIIHFWLYH� IURP� LQDGHTXDWH� DVVLVWDQFH� � 7RGD\�� IRU
WKH�ILUVW�WLPH��WKLV�&RXUW�DWWHPSWV�WR�V\QWKHVL]H�DQG
FODULI\� WKRVH� VWDQGDUGV�� )RU� WKH� PRVW� SDUW�� WKH
PDMRULW\
V�HIIRUWV�DUH�XQKHOSIXO��1HLWKHU�RI�LWV�WZR
SULQFLSDO�KROGLQJV�VHHPV� WR�PH� OLNHO\� WR� LPSURYH
WKH� DGMXGLFDWLRQ� RI� 6L[WK� $PHQGPHQW� FODLPV�
$QG�� LQ� LWV� ]HDO� WR� VXUYH\� FRPSUHKHQVLYHO\� WKLV
ILHOG� RI� GRFWULQH�� WKH�PDMRULW\�PDNHV�PDQ\� RWKHU
JHQHUDOL]DWLRQV� DQG� VXJJHVWLRQV� WKDW� ,� ILQG
XQDFFHSWDEOH��0RVW�LPSRUWDQWO\��WKH�PDMRULW\�IDLOV
WR�WDNH�DGHTXDWH�DFFRXQW�RI�WKH�IDFW�WKDW�WKH�ORFXV
RI� WKLV� FDVH� LV� D� FDSLWDO� VHQWHQFLQJ� SURFHHGLQJ�
$FFRUGLQJO\��,�MRLQ�QHLWKHU�WKH�&RXUW
V�RSLQLRQ�QRU
LWV�MXGJPHQW�

���

�

� 6HH� 1RWH�� ,GHQWLI\LQJ� DQG� 5HPHG\LQJ

,QHIIHFWLYH�$VVLVWDQFH�RI�&ULPLQDO�'HIHQVH

&RXQVHO��$�1HZ�/RRN�$IWHU�8QLWHG�6WDWHV
Y��'HFRVWHU�����+DUY��/��5HY��������������
�������� 1RWH�� (IIHFWLYH� $VVLVWDQFH� RI

&RXQVHO�� 7KH� 6L[WK� $PHQGPHQW� DQG� WKH

)DLU� 7ULDO� *XDUDQWHH�� ��� 8�� &KL�� /�� 5HY�

������ ����������� ����������� ���������

�������

,
7KH� RSLQLRQ� RI� WKH� &RXUW� UHYROYHV� DURXQG� WZR
KROGLQJV��)LUVW��WKH�PDMRULW\�WLHV�WKH�FRQVWLWXWLRQDO
PLQLPD� RI� DWWRUQH\� SHUIRUPDQFH� WR� D� VLPSOH
�VWDQGDUG� RI� UHDVRQDEOHQHVV��� $QWH�� DW� ����
6HFRQG�� WKH� PDMRULW\� KROGV� WKDW� RQO\� DQ� HUURU� RI
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FRXQVHO� WKDW� KDV� VXIILFLHQW� LPSDFW� RQ� D� WULDO� WR
�XQGHUPLQH�FRQILGHQFH�LQ�WKH�RXWFRPH��LV�JURXQGV
IRU� RYHUWXUQLQJ� D� FRQYLFWLRQ�� $QWH�� DW� ����� ,
GLVDJUHH�ZLWK�ERWK�RI�WKHVH�UXOLQJV�

$
0\�REMHFWLRQ�WR�WKH�SHUIRUPDQFH�VWDQGDUG�DGRSWHG
E\� WKH� &RXUW� LV� WKDW� LW� LV� VR� PDOOHDEOH� WKDW�� LQ
SUDFWLFH�� LW�ZLOO� HLWKHU� KDYH� QR� JULS� DW� DOO� RU�ZLOO
\LHOG� H[FHVVLYH� YDULDWLRQ� LQ� WKH�PDQQHU� LQ�ZKLFK
WKH� 6L[WK� $PHQGPHQW� LV� LQWHUSUHWHG� DQG� DSSOLHG
E\�GLIIHUHQW�FRXUWV��7R� WHOO� ODZ\HUV�DQG� WKH� ORZHU
FRXUWV� WKDW� FRXQVHO� IRU� D� FULPLQDO�GHIHQGDQW�PXVW
EHKDYH� ��� � �UHDVRQDEO\�� DQG� PXVW� DFW� OLNH� �D
UHDVRQDEO\�FRPSHWHQW�DWWRUQH\���DQWH��DW������LV�WR
WHOO� WKHP�DOPRVW�QRWKLQJ��,Q�HVVHQFH�� WKH�PDMRULW\
KDV�LQVWUXFWHG�MXGJHV�FDOOHG�XSRQ�WR�DVVHVV�FODLPV
RI� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� WR� DGYHUW� WR
WKHLU� RZQ� LQWXLWLRQV� UHJDUGLQJ� ZKDW� FRQVWLWXWHV
�SURIHVVLRQDO��UHSUHVHQWDWLRQ��DQG�KDV�GLVFRXUDJHG
WKHP� IURP� WU\LQJ� WR� GHYHORS� PRUH� GHWDLOHG
VWDQGDUGV� JRYHUQLQJ� WKH� SHUIRUPDQFH� RI� GHIHQVH
FRXQVHO�� ,Q� P\� YLHZ�� WKH� &RXUW� KDV� WKHUHE\� QRW
RQO\� DEGLFDWHG� LWV� RZQ� UHVSRQVLELOLW\� WR� LQWHUSUHW
WKH� &RQVWLWXWLRQ�� EXW� DOVR� LPSDLUHG� WKH� DELOLW\� RI
WKH�ORZHU�FRXUWV�WR�H[HUFLVH�WKHLUV�

���

7KH� GHELOLWDWLQJ� DPELJXLW\� RI� DQ� �REMHFWLYH
VWDQGDUG� RI� UHDVRQDEOHQHVV�� LQ� WKLV� FRQWH[W� LV
LOOXVWUDWHG� E\� WKH� PDMRULW\
V� IDLOXUH� WR� DGGUHVV
LPSRUWDQW� LVVXHV� FRQFHUQLQJ� WKH� TXDOLW\� RI
UHSUHVHQWDWLRQ�PDQGDWHG�E\� WKH�&RQVWLWXWLRQ�� ,W� LV
DQ�XQIRUWXQDWH�EXW�XQGHQLDEOH�IDFW�WKDW�D�SHUVRQ�RI
PHDQV�� E\� VHOHFWLQJ� D� ODZ\HU� DQG� SD\LQJ� KLP
HQRXJK� WR� HQVXUH� KH� SUHSDUHV� WKRURXJKO\�� XVXDOO\
FDQ�REWDLQ�EHWWHU�UHSUHVHQWDWLRQ�WKDQ�WKDW�DYDLODEOH
WR� DQ� LQGLJHQW� GHIHQGDQW�� ZKR� PXVW� UHO\� RQ
DSSRLQWHG�FRXQVHO��ZKR�� LQ� WXUQ��KDV� OLPLWHG� WLPH
DQG� UHVRXUFHV� WR� GHYRWH� WR� D� JLYHQ� FDVH�� ,V� D
�UHDVRQDEO\� FRPSHWHQW� DWWRUQH\�� D� UHDVRQDEO\
FRPSHWHQW� DGHTXDWHO\� SDLG� UHWDLQHG� ODZ\HU� RU� D
UHDVRQDEO\� FRPSHWHQW� DSSRLQWHG� DWWRUQH\"� ,W� LV
DOVR� D� IDFW� WKDW� WKH� TXDOLW\� RI� UHSUHVHQWDWLRQ
DYDLODEOH� WR�RUGLQDU\�GHIHQGDQWV� LQ�GLIIHUHQW�SDUWV
RI� WKH� FRXQWU\� YDULHV� VLJQLILFDQWO\�� 6KRXOG� WKH
VWDQGDUG� RI� SHUIRUPDQFH� PDQGDWHG� E\� WKH� 6L[WK

$PHQGPHQW�YDU\�E\� ORFDOH" �7KH�PDMRULW\� RIIHUV
QR� FOXHV� DV� WR� WKH� SURSHU� UHVSRQVHV� WR� WKHVH
TXHVWLRQV�

�

� &I���H��J���0RRUH�Y��8QLWHG�6WDWHV������)��G
����� ���� �&$�� ������ �GHILQLQJ� WKH

FRQVWLWXWLRQDOO\� UHTXLUHG� OHYHO� RI

SHUIRUPDQFH� DV� �WKH� H[HUFLVH� RI� WKH

FXVWRPDU\� VNLOO� DQG� NQRZOHGJH� ZKLFK

QRUPDOO\�SUHYDLOV�DW�WKH�WLPH�DQG�SODFH���

7KH� PDMRULW\� GHIHQGV� LWV� UHIXVDO� WR� DGRSW� PRUH
VSHFLILF� VWDQGDUGV� SULPDULO\� RQ� WKH� JURXQG� WKDW� �
>Q@R� SDUWLFXODU� VHW� RI� GHWDLOHG� UXOHV� IRU� FRXQVHO
V
FRQGXFW�FDQ�VDWLVIDFWRULO\�WDNH�DFFRXQW���� �RI�WKH
YDULHW\�RI�FLUFXPVWDQFHV�IDFHG�E\�GHIHQVH�FRXQVHO
RU�WKH�UDQJH�RI�OHJLWLPDWH�GHFLVLRQV�UHJDUGLQJ�KRZ
EHVW� WR� UHSUHVHQW� D� FULPLQDO� GHIHQGDQW��� $QWH�� DW
��������� ,� DJUHH� WKDW� FRXQVHO� PXVW� EH� DIIRUGHG
�ZLGH� ODWLWXGH��ZKHQ�PDNLQJ� �WDFWLFDO� GHFLVLRQV�
UHJDUGLQJ�WULDO�VWUDWHJ\��VHH�DQWH��DW������FI��LQIUD�
DW� ����� ����� EXW� PDQ\� DVSHFWV� RI� WKH� MRE� RI� D
FULPLQDO� GHIHQVH� DWWRUQH\� DUH� PRUH� DPHQDEOH� WR
MXGLFLDO�RYHUVLJKW��)RU�H[DPSOH��PXFK�RI�WKH�ZRUN
LQYROYHG�LQ�SUHSDULQJ�IRU�D�WULDO��DSSO\LQJ�IRU�EDLO�
FRQIHUULQJ� ZLWK� RQH
V� FOLHQW�� PDNLQJ� WLPHO\
REMHFWLRQV� WR� VLJQLILFDQW�� DUJXDEO\� HUURQHRXV
UXOLQJV� RI� WKH� WULDO� MXGJH�� DQG� ILOLQJ� D� QRWLFH� RI
DSSHDO� LI� WKHUH� DUH� FRORUDEOH� JURXQGV� WKHUHIRU
FRXOG� SURILWDEO\� EH� PDGH� WKH� VXEMHFW� RI� XQLIRUP
VWDQGDUGV�

���

7KH�RSLQLRQ�RI� WKH�&RXUW� RI�$SSHDOV� LQ� WKLV� FDVH
UHSUHVHQWV� RQH� VRXQG� DWWHPSW� WR� GHYHORS
SDUWLFXODUL]HG�VWDQGDUGV�GHVLJQHG�WR�HQVXUH�WKDW�DOO
GHIHQGDQWV� UHFHLYH� HIIHFWLYH� OHJDO� DVVLVWDQFH�� 6HH
����)��G������������������&$���������HQ�EDQF��
)RU�RWKHU��JHQHUDOO\�FRQVLVWHQW�HIIRUWV�� VHH�8QLWHG
6WDWHV� Y��'HFRVWHU�� ���� 8�6�$SS�'�&�� ����� ����
����� ���� )��G� ������ ���������� �������
GLVDSSURYHG�RQ�UHKHDULQJ������8�6�$SS�'�&������
����)��G������HQ�EDQF���FHUW��GHQLHG������8�6�����
��������&ROHV�Y��3H\WRQ������)��G�����������&$���
FHUW��GHQLHG������8�6��������������3HRSOH�Y��3RSH�
���&DO��G�������������������3��G�����������������
6WDWH� Y�� +DUSHU�� ��� :LV��G� ����� ��������� ���
1�:��G��������������� �%\�UHIXVLQJ�WR�DGGUHVV�WKH�
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PHULWV� RI� WKHVH� SURSRVDOV�� DQG� LQGHHG� VXJJHVWLQJ
WKDW� QR� VXFK� HIIRUW� LV� ZRUWKZKLOH�� WKH� RSLQLRQ� RI
WKH� &RXUW�� ,� IHDU�� ZLOO� VWXQW� WKH� GHYHORSPHQW� RI
FRQVWLWXWLRQDO�GRFWULQH�LQ�WKLV�DUHD��������

� )RU�D�UHYLHZ�RI�RWKHU�GHFLVLRQV�DWWHPSWLQJ

WR� GHYHORS� JXLGHOLQHV� IRU� DVVHVVPHQW� RI

LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO� FODLPV�

VHH�(ULFNVRQ��6WDQGDUGV�RI�&RPSHWHQF\�IRU

'HIHQVH� &RXQVHO� LQ� D� &ULPLQDO� &DVH�� ��

$P�� &ULP�� /�� 5HY�� ����� �������� �������

0DQ\�RI�WKHVH�GHFLVLRQV�UHO\�KHDYLO\�RQ�WKH

VWDQGDUGV� GHYHORSHG� E\� WKH�$PHULFDQ�%DU

$VVRFLDWLRQ�� 6HH� $%$� 6WDQGDUGV� IRU

&ULPLQDO� -XVWLFH� ������ ²� ������ ��G� HG�

������

%
,� REMHFW� WR� WKH� SUHMXGLFH� VWDQGDUG� DGRSWHG� E\� WKH
&RXUW� IRU� WZR� LQGHSHQGHQW� UHDVRQV�� )LUVW�� LW� LV
RIWHQ� YHU\� GLIILFXOW� WR� WHOO� ZKHWKHU� D� GHIHQGDQW
FRQYLFWHG� DIWHU� D� WULDO� LQ� ZKLFK� KH� ZDV
LQHIIHFWLYHO\� UHSUHVHQWHG�ZRXOG� KDYH� IDUHG� EHWWHU
LI� KLV� ODZ\HU� KDG� EHHQ� FRPSHWHQW�� 6HHPLQJO\
LPSUHJQDEOH� FDVHV� FDQ� VRPHWLPHV� EH� GLVPDQWOHG
E\� JRRG� GHIHQVH� FRXQVHO��2Q� WKH� EDVLV� RI� D� FROG
UHFRUG��LW�PD\�EH�LPSRVVLEOH�IRU�D�UHYLHZLQJ�FRXUW
FRQILGHQWO\� WR� DVFHUWDLQ� KRZ� WKH� JRYHUQPHQW
V
HYLGHQFH� DQG� DUJXPHQWV� ZRXOG� KDYH� VWRRG� XS
DJDLQVW� UHEXWWDO� DQG� FURVV�H[DPLQDWLRQ� E\� D
VKUHZG�� ZHOO�SUHSDUHG� ODZ\HU�� 7KH� GLIILFXOWLHV� RI
HVWLPDWLQJ�SUHMXGLFH�DIWHU�WKH�IDFW�DUH�H[DFHUEDWHG
E\� WKH� SRVVLELOLW\� WKDW� HYLGHQFH� RI� LQMXU\� WR� WKH
GHIHQGDQW� PD\� EH� PLVVLQJ� IURP� WKH� UHFRUG
SUHFLVHO\�EHFDXVH�RI� WKH� LQFRPSHWHQFH�RI�GHIHQVH
FRXQVHO� �,Q�YLHZ�RI�DOO�WKHVH�LPSHGLPHQWV�WR�D�IDLU
HYDOXDWLRQ�RI�WKH�SUREDELOLW\�WKDW�WKH�RXWFRPH�RI�D
WULDO�ZDV�DIIHFWHG�E\�LQHIIHFWLYHQHVV�RI�FRXQVHO��LW
VHHPV� WR�PH� VHQVHOHVV� WR� LPSRVH� RQ� D� GHIHQGDQW
ZKRVH� ODZ\HU� KDV� EHHQ� VKRZQ� WR� KDYH� EHHQ
LQFRPSHWHQW� WKH� EXUGHQ� RI� GHPRQVWUDWLQJ
SUHMXGLFH�����

�

���

� &I��8QLWHG�6WDWHV�Y��(OOLVRQ������)��G�����
���� �&$��������� ,Q�GLVFXVVLQJ� WKH� UHODWHG

SUREOHP� RI� PHDVXULQJ� LQMXU\� FDXVHG� E\

MRLQW�UHSUHVHQWDWLRQ�RI�FRQIOLFWLQJ�LQWHUHVWV�

ZH�REVHUYHG���

�>7@KH� HYLO� �� �� �� LV� LQ� ZKDW� WKH� DGYRFDWH

ILQGV� KLPVHOI� FRPSHOOHG� WR� UHIUDLQ� IURP
GRLQJ�� QRW� RQO\� DW� WULDO� EXW� DOVR� DV� WR

SRVVLEOH� SUHWULDO� SOHD� QHJRWLDWLRQV� DQG� LQ

WKH�VHQWHQFLQJ�SURFHVV�� ,W�PD\�EH�SRVVLEOH

LQ� VRPH� FDVHV� WR� LGHQWLI\� IURP� WKH� UHFRUG

WKH� SUHMXGLFH� UHVXOWLQJ� IURP� DQ� DWWRUQH\
V

IDLOXUH� WR� XQGHUWDNH� FHUWDLQ� WULDO� WDVNV�� EXW

HYHQ� ZLWK� D� UHFRUG� RI� WKH� VHQWHQFLQJ

KHDULQJ� DYDLODEOH� LW� ZRXOG� EH� GLIILFXOW� WR

MXGJH� LQWHOOLJHQWO\� WKH� LPSDFW�RI�D�FRQIOLFW

RQ�WKH�DWWRUQH\
V�UHSUHVHQWDWLRQ�RI�D�FOLHQW�

$QG� WR� DVVHVV� WKH� LPSDFW� RI� D� FRQIOLFW� RI

LQWHUHVWV� RQ� WKH� DWWRUQH\
V� RSWLRQV�� WDFWLFV�

DQG�GHFLVLRQV�LQ�SOHD�QHJRWLDWLRQV�ZRXOG�EH

YLUWXDOO\� LPSRVVLEOH��7KXV�� DQ� LQTXLU\� LQWR

D� FODLP� RI� KDUPOHVV� HUURU� KHUH� ZRXOG

UHTXLUH�� XQOLNH� PRVW� FDVHV�� XQJXLGHG

VSHFXODWLRQ��� +ROORZD\� Y�� $UNDQVDV�� ���
8�6�� ����� �������� ������� �HPSKDVLV� LQ

RULJLQDO����

:KHQ�GHIHQVH�FRXQVHO� IDLOV� WR� WDNH�FHUWDLQ

DFWLRQV�� QRW� EHFDXVH� KH� LV� �FRPSHOOHG�� WR

GR�VR��EXW�EHFDXVH�KH� LV� LQFRPSHWHQW�� LW� LV

RIWHQ� HTXDOO\� GLIILFXOW� WR� DVFHUWDLQ� WKH

SUHMXGLFH�FRQVHTXHQW�XSRQ�KLV�RPLVVLRQV�

6HFRQG� DQG� PRUH� IXQGDPHQWDOO\�� WKH� DVVXPSWLRQ
RQ�ZKLFK�WKH�&RXUW
V�KROGLQJ�UHVWV�LV�WKDW�WKH�RQO\
SXUSRVH�RI�WKH�FRQVWLWXWLRQDO�JXDUDQWHH�RI�HIIHFWLYH
DVVLVWDQFH�RI�FRXQVHO� LV� WR� UHGXFH� WKH�FKDQFH� WKDW
LQQRFHQW� SHUVRQV� ZLOO� EH� FRQYLFWHG�� ,Q� P\� YLHZ�
WKH� JXDUDQWHH� DOVR� IXQFWLRQV� WR� HQVXUH� WKDW
FRQYLFWLRQV� DUH� REWDLQHG� RQO\� WKURXJK
IXQGDPHQWDOO\� IDLU� SURFHGXUHV� � 7KH� PDMRULW\
FRQWHQGV�WKDW�WKH�6L[WK�$PHQGPHQW�LV�QRW�YLRODWHG
ZKHQ� D� PDQLIHVWO\� JXLOW\� GHIHQGDQW� LV� FRQYLFWHG
DIWHU� D� WULDO� LQ� ZKLFK� KH� ZDV� UHSUHVHQWHG� E\� D
PDQLIHVWO\� LQHIIHFWLYH� DWWRUQH\�� ,� FDQQRW� DJUHH�
(YHU\�GHIHQGDQW� LV�HQWLWOHG� WR�D� WULDO� LQ�ZKLFK�KLV
LQWHUHVWV� DUH� YLJRURXVO\� DQG� FRQVFLHQWLRXVO\
DGYRFDWHG� E\� DQ� DEOH� ODZ\HU�� $� SURFHHGLQJ� LQ
ZKLFK� WKH�GHIHQGDQW�GRHV�QRW� UHFHLYH�PHDQLQJIXO
DVVLVWDQFH� LQ�PHHWLQJ� WKH�IRUFHV�RI� WKH�6WDWH�GRHV
QRW��LQ�P\�RSLQLRQ��FRQVWLWXWH�GXH�SURFHVV�

�
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� 6HH� 8QLWHG� 6WDWHV� Y�� 'HFRVWHU�� ���

8�6�$SS�'�&��������������������)��G�����

���������HQ�EDQF���%D]HORQ��-���GLVVHQWLQJ��

FHUW��GHQLHG������8�6��������������1RWH����

+DUY��/��5HY���DW���������

,Q�&KDSPDQ�Y��&DOLIRUQLD������8�6����������������
ZH�DFNQRZOHGJHG�WKDW�FHUWDLQ�FRQVWLWXWLRQDO�ULJKWV
DUH��VR�EDVLF�WR�D�IDLU�WULDO�WKDW�WKHLU�LQIUDFWLRQ�FDQ
QHYHU�EH� WUHDWHG�DV�KDUPOHVV�HUURU���$PRQJ� WKHVH
ULJKWV� LV� WKH� ULJKW� WR� WKH� DVVLVWDQFH� RI� FRXQVHO� DW
WULDO�� ,G��� DW� ���� Q�� ��� VHH�*LGHRQ� Y��:DLQZULJKW�
����8�6������������� � ,Q�P\�YLHZ�� WKH� ULJKW� ���
WR�HIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�LV�HQWDLOHG�E\�WKH
ULJKW� WR� FRXQVHO�� DQG�DEULGJPHQW�RI� WKH� IRUPHU� LV
HTXLYDOHQW� WR� DEULGJPHQW� RI� WKH� ODWWHU� � ,� ZRXOG
WKXV�KROG�WKDW�D�VKRZLQJ�WKDW�WKH�SHUIRUPDQFH�RI�D
GHIHQGDQW
V� ODZ\HU� GHSDUWHG� IURP�FRQVWLWXWLRQDOO\
SUHVFULEHG� VWDQGDUGV� UHTXLUHV� D� QHZ� WULDO
UHJDUGOHVV� RI� ZKHWKHU� WKH� GHIHQGDQW� VXIIHUHG
GHPRQVWUDEOH�SUHMXGLFH�WKHUHE\�

����

�

� ,Q�FDVHV� LQ�ZKLFK�WKH�JRYHUQPHQW�DFWHG�LQ

D�ZD\�WKDW�SUHYHQWHG�GHIHQVH�FRXQVHO�IURP

IXQFWLRQLQJ�HIIHFWLYHO\��ZH�KDYH�UHIXVHG�WR

UHTXLUH� WKH�GHIHQGDQW�� LQ�RUGHU� WR�REWDLQ� D

QHZ� WULDO�� WR� GHPRQVWUDWH� WKDW� KH� ZDV

LQMXUHG�� ,Q�*ODVVHU� Y�� 8QLWHG� 6WDWHV�� ���
8�6�� ���� ������ �������� IRU� H[DPSOH�� ZH

KHOG���

�7R� GHWHUPLQH� WKH� SUHFLVH� GHJUHH� RI

SUHMXGLFH� VXVWDLQHG� E\� >D� GHIHQGDQW@� DV� D

UHVXOW� RI� WKH� FRXUW
V� DSSRLQWPHQW� RI� >WKH

VDPH� FRXQVHO� IRU� WZR� FRGHIHQGDQWV� ZLWK

FRQIOLFWLQJ�LQWHUHVWV@�LV�DW�RQFH�GLIILFXOW�DQG

XQQHFHVVDU\�� 7KH� ULJKW� WR� KDYH� WKH

DVVLVWDQFH� RI� FRXQVHO� LV� WRR� IXQGDPHQWDO

DQG� DEVROXWH� WR� DOORZ� FRXUWV� WR� LQGXOJH� LQ

QLFH� FDOFXODWLRQV� DV� WR� WKH� DPRXQW� RI

SUHMXGLFH�DULVLQJ�IURP�LWV�GHQLDO����

$V� WKH� &RXUW� WRGD\� DFNQRZOHGJHV��8QLWHG
6WDWHV� Y�� &URQLF�� DQWH�� DW� ����� Q�� ���
ZKHWKHU�WKH�JRYHUQPHQW�RU�FRXQVHO�KLPVHOI

LV�WR�EODPH�IRU�WKH�LQDGHTXDF\�RI�WKH�OHJDO

DVVLVWDQFH� UHFHLYHG� E\� D� GHIHQGDQW� VKRXOG

PDNH�QR�GLIIHUHQFH�LQ�GHFLGLQJ�ZKHWKHU�WKH

GHIHQGDQW�PXVW�SURYH�SUHMXGLFH�

� 6HH�8QLWHG�6WDWHV�Y��<HODUG\������)��G�����
�����Q�����&$����FHUW��GHQLHG������8�6�����

��������%HDVOH\� Y��8QLWHG�6WDWHV�� ����)��G
����� ���� �&$�� ������� &RPPRQZHDOWK� Y�
%DGJHU�� ���� 3D�� ����� ��������� ���� $��G
����������������

,,
(YHQ� LI� ,�ZHUH� LQFOLQHG� WR� MRLQ� WKH�PDMRULW\
V� WZR
FHQWUDO�KROGLQJV�� ,� FRXOG�QRW� DELGH� WKH�PDQQHU� LQ
ZKLFK� WKH� PDMRULW\� HODERUDWHV� XSRQ� LWV� UXOLQJV�
3DUWLFXODUO\� UHJUHWWDEOH� DUH� WKH� PDMRULW\
V
GLVFXVVLRQ�RI�WKH��SUHVXPSWLRQ��RI�UHDVRQDEOHQHVV
WR� EH� DFFRUGHG� ODZ\HUV
� GHFLVLRQV� DQG� LWV� DWWHPSW
WR� SUHMXGJH� WKH� PHULWV� RI� FODLPV� SUHYLRXVO\
UHMHFWHG� E\� ORZHU� FRXUWV� XVLQJ� GLIIHUHQW� OHJDO
VWDQGDUGV�

$
,Q� GHILQLQJ� WKH� VWDQGDUG� RI� DWWRUQH\� SHUIRUPDQFH
UHTXLUHG� E\� WKH� &RQVWLWXWLRQ�� WKH� PDMRULW\
DSSURSULDWHO\� QRWHV� WKDW� PDQ\� SUREOHPV
FRQIURQWLQJ�FULPLQDO�GHIHQVH�DWWRUQH\V�DGPLW�RI��D
UDQJH�RI� OHJLWLPDWH�� UHVSRQVHV��$QWH�� DW������$QG
WKH� PDMRULW\� SURSHUO\� FDXWLRQV� FRXUWV�� ZKHQ
UHYLHZLQJ� D� ODZ\HU
V� VHOHFWLRQ� DPRQJVW� D� VHW� RI
RSWLRQV��WR�DYRLG�WKH�KXEULV�RI�KLQGVLJKW��,ELG��7KH
PDMRULW\� JRHV� RQ�� KRZHYHU�� WR� VXJJHVW� WKDW
UHYLHZLQJ� FRXUWV� VKRXOG� �LQGXOJH� D� VWURQJ
SUHVXPSWLRQ� WKDW� FRXQVHO
V� FRQGXFW�� ZDV
FRQVWLWXWLRQDOO\�DFFHSWDEOH��LELG���VHH�DQWH��DW�����
����� DQG� VKRXOG� �DSSO>\@� D� KHDY\� PHDVXUH� RI
GHIHUHQFH�WR�FRXQVHO
V�MXGJPHQWV���DQWH��DW�����

,� DP� QRW� VXUH� ZKDW� WKHVH� SKUDVHV� PHDQ�� DQG� ,
GRXEW� WKDW� WKH\�ZLOO� EH� VHOI�H[SODQDWRU\� WR� ORZHU
FRXUWV�� ,I� WKH\� GHQRWH� QRWKLQJ� PRUH� WKDQ� WKDW� D
GHIHQGDQW� FODLPLQJ� KH� ZDV� GHQLHG� HIIHFWLYH
DVVLVWDQFH� RI� FRXQVHO� KDV� WKH� EXUGHQ� RI� SURRI�� ,�
��� � ZRXOG� DJUHH�� 6HH� 8QLWHG� 6WDWHV� Y�� &URQLF�
DQWH�� DW� ����� %XW� WKH� DGMHFWLYHV� �VWURQJ�� DQG
�KHDY\�� PLJKW� EH� UHDG� DV� LPSRVLQJ� XSRQ
GHIHQGDQWV� DQ� XQXVXDOO\� ZHLJKW\� EXUGHQ� RI
SHUVXDVLRQ�� ,I� WKDW� LV� WKH�PDMRULW\
V� LQWHQW�� ,�PXVW
UHVSHFWIXOO\� GLVVHQW�� 7KH� UDQJH� RI� DFFHSWDEOH
EHKDYLRU� GHILQHG� E\� �SUHYDLOLQJ� SURIHVVLRQDO

���
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QRUPV��� DQWH�� DW� ����� VHHPV� WR� PH� VXIILFLHQWO\
EURDG�WR�DOORZ�GHIHQVH�FRXQVHO�WKH�IOH[LELOLW\�WKH\
QHHG� LQ� UHVSRQGLQJ� WR� QRYHO� SUREOHPV� RI� WULDO
VWUDWHJ\�� 7R� DIIRUG� DWWRUQH\V� PRUH� ODWLWXGH�� E\
�VWURQJO\� SUHVXPLQJ�� WKDW� WKHLU� EHKDYLRU�ZLOO� IDOO
ZLWKLQ� WKH� ]RQH� RI� UHDVRQDEOHQHVV�� LV� FRYHUWO\� WR
OHJLWLPDWH� FRQYLFWLRQV� DQG� VHQWHQFHV� REWDLQHG� RQ
WKH� EDVLV� RI� LQFRPSHWHQW� FRQGXFW� E\� GHIHQVH
FRXQVHO�

7KH�RQO\� MXVWLILFDWLRQ� WKH�PDMRULW\� LWVHOI�SURYLGHV
IRU� LWV� SURSRVHG� SUHVXPSWLRQ� LV� WKDW� XQGXH
UHFHSWLYLW\� WR� FODLPV� RI� LQHIIHFWLYH� DVVLVWDQFH� RI
FRXQVHO�ZRXOG�HQFRXUDJH� WRR�PDQ\�GHIHQGDQWV� WR
UDLVH� VXFK� FODLPV� DQG� WKHUHE\� ZRXOG� FORJ� WKH
FRXUWV�ZLWK�IULYRORXV�VXLWV�DQG��GDPSHQ�WKH�DUGRU�
RI�GHIHQVH�FRXQVHO��6HH�DQWH��DW������,�KDYH�PRUH
FRQILGHQFH�WKDQ�WKH�PDMRULW\�LQ�WKH�DELOLW\�RI�VWDWH
DQG� IHGHUDO� FRXUWV� H[SHGLWLRXVO\� WR� GLVSRVH� RI
PHULWOHVV� DUJXPHQWV� DQG� WR� HQVXUH� WKDW
UHVSRQVLEOH��LQQRYDWLYH�ODZ\HULQJ�LV�QRW�LQKLELWHG�
,Q�P\�YLHZ��OLWWOH�ZLOO�EH�JDLQHG�DQG�PXFK�PD\�EH
ORVW�E\� LQVWUXFWLQJ� WKH� ORZHU�FRXUWV� WR�SURFHHG�RQ
WKH�DVVXPSWLRQ�WKDW�D�GHIHQGDQW
V�FKDOOHQJH�WR�KLV
ODZ\HU
V�SHUIRUPDQFH�ZLOO�EH�LQVXEVWDQWLDO�

%
)RU� PDQ\� \HDUV� WKH� ORZHU� FRXUWV� KDYH� EHHQ
GHEDWLQJ� WKH�PHDQLQJ� RI� �HIIHFWLYH�� DVVLVWDQFH� RI
FRXQVHO��'LIIHUHQW�FRXUWV�KDYH�GHYHORSHG�GLIIHUHQW
VWDQGDUGV��2Q�WKH�LVVXH�RI�WKH�OHYHO�RI�SHUIRUPDQFH
UHTXLUHG� E\� WKH� &RQVWLWXWLRQ�� VRPH� FRXUWV� KDYH
DGRSWHG� WKH� IRUJLYLQJ� �IDUFH�DQG�PRFNHU\�
VWDQGDUG� � ZKLOH� RWKHUV� KDYH� DGRSWHG� YDULRXV
YHUVLRQV� RI� ��� � WKH� �UHDVRQDEOH� FRPSHWHQFH�
VWDQGDUG� � 2Q� WKH� LVVXH� RI� WKH� OHYHO� RI� SUHMXGLFH
QHFHVVDU\� WR� FRPSHO� D� QHZ� WULDO�� WKH� FRXUWV� KDYH
WDNHQ�D�ZLGH�YDULHW\�RI�SRVLWLRQV��UDQJLQJ�IURP�WKH
VWULQJHQW� �RXWFRPH�GHWHUPLQDWLYH�� WHVW� � WR� WKH
UXOH�WKDW�D�VKRZLQJ�RI�LQFRPSHWHQFH�RQ�WKH�SDUW�RI
GHIHQVH�FRXQVHO�DXWRPDWLFDOO\�UHTXLUHV�UHYHUVDO�RI
WKH� FRQYLFWLRQ� UHJDUGOHVV� RI� WKH� LQMXU\� WR� WKH
GHIHQGDQW�

�

���
�

��

��

� 6HH��H��J��� 6WDWH� Y��3DFKHFR�� ����$UL]�� ���
���� ���� 3��G� ����� ���� ��������+RRYHU� Y�
6WDWH������$UN����������������6�:��G�����

���� �������� /LQH� Y�� 6WDWH�� ���� ,QG�� ����
�������������1�(��G�����������������

� 6HH�� H�� J��� 7UDSQHOO� Y��8QLWHG� 6WDWHV�� ���
)��G� ����� ���� �&$�� ������� &RRSHU� Y�
)LW]KDUULV�� ���� )��G� ������ ���������

�&$�� ������ �HQ� EDQF��� FHUW�� GHQLHG�� ���

8�6�������������

�� 6HH��H�� J��� 8QLWHG� 6WDWHV� Y��'HFRVWHU�� ���
8�6�� $SS�� '�&��� DW� ����� DQG� Q�� ���� ���

)��G��DW������DQG�Q������SOXUDOLW\�RSLQLRQ��

.QLJKW�Y��6WDWH������6R��G����������� �)OD�
������

�� 6HH�Q�����VXSUD�

7KH� &RXUW� WRGD\� VXEVWDQWLDOO\� UHVROYHV� WKHVH
GLVSXWHV��7KH�PDMRULW\�KROGV� WKDW� WKH�&RQVWLWXWLRQ
LV� YLRODWHG�ZKHQ� GHIHQVH� FRXQVHO
V� UHSUHVHQWDWLRQ
IDOOV� EHORZ� WKH� OHYHO� H[SHFWHG� RI� UHDVRQDEO\
FRPSHWHQW�GHIHQVH�FRXQVHO��DQWH�� DW����������DQG
VR� DIIHFWV� WKH� WULDO� WKDW� WKHUH� LV� D� �UHDVRQDEOH
SUREDELOLW\�� WKDW�� DEVHQW� FRXQVHO
V� HUURU�� WKH
RXWFRPH�ZRXOG�KDYH�EHHQ�GLIIHUHQW��DQWH�� DW� ����
����

&XULRXVO\�� WKRXJK�� WKH� &RXUW� GLVFRXQWV� WKH
VLJQLILFDQFH� RI� LWV� UXOLQJV�� VXJJHVWLQJ� WKDW� LWV
FKRLFH� RI� VWDQGDUGV�PDWWHUV� OLWWOH� DQG� WKDW� IHZ� LI
DQ\� FDVHV�ZRXOG�KDYH�EHHQ�GHFLGHG�GLIIHUHQWO\� LI
WKH� ORZHU� FRXUWV� KDG� DOZD\V� DSSOLHG� WKH� WHVWV
DQQRXQFHG�WRGD\��6HH�DQWH��DW����������6XUHO\�WKH
MXGJHV�LQ�WKH�VWDWH�DQG�ORZHU�IHGHUDO�FRXUWV�ZLOO�EH
VXUSULVHG�WR�OHDUQ�WKDW�WKH�GLVWLQFWLRQV�WKH\�KDYH�VR
ILHUFHO\� GHEDWHG� IRU� PDQ\� \HDUV� DUH� LQ� IDFW
XQLPSRUWDQW�

7KH�PDMRULW\
V�FRPPHQWV�RQ�WKLV�SRLQW�VHHP�WR�EH
SURPSWHG� SULQFLSDOO\� E\� D� UHOXFWDQFH� WR
DFNQRZOHGJH� WKDW� WRGD\
V� GHFLVLRQ� ZLOO� UHTXLUH� D
UHDVVHVVPHQW� RI� PDQ\� SUHYLRXVO\� UHMHFWHG
LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO� FODLPV�� 7KH
PDMRULW\
V� XQKDSSLQHVV� RQ� WKLV� VFRUH� LV
XQGHUVWDQGDEOH�� EXW� LWV� HIIRUWV� WR� PLWLJDWH� WKH
SHUFHLYHG�SUREOHP�ZLOO�EH�LQHIIHFWXDO��1RWKLQJ�WKH
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PDMRULW\�VD\V�FDQ�UHOLHYH�ORZHU�FRXUWV�WKDW�KLWKHUWR
��� � KDYH� EHHQ� XVLQJ� VWDQGDUGV� PRUH� WROHUDQW� RI
LQHIIHFWXDO� DGYRFDF\� RI� WKHLU� REOLJDWLRQ� WR
VFUXWLQL]H�DOO�FODLPV��ROG�DV�ZHOO�DV�QHZ��XQGHU�WKH
SULQFLSOHV�ODLG�GRZQ�WRGD\�

���

,,,
7KH� PDMRULW\� VXJJHVWV� WKDW�� �>I@RU� SXUSRVHV� RI
GHVFULELQJ� FRXQVHO
V� GXWLHV��� D� FDSLWDO� VHQWHQFLQJ
SURFHHGLQJ� �QHHG� QRW� EH� GLVWLQJXLVKHG� IURP� DQ
RUGLQDU\�WULDO���$QWH��DW������,�FDQQRW�DJUHH�

7KH� &RXUW� KDV� UHSHDWHGO\� DFNQRZOHGJHG� WKDW� WKH
&RQVWLWXWLRQ� UHTXLUHV� VWULFWHU� DGKHUHQFH� WR
SURFHGXUDO� VDIHJXDUGV� LQ� D� FDSLWDO� FDVH� WKDQ� LQ
RWKHU�FDVHV�

�>7@KH� SHQDOW\� RI� GHDWK� LV� TXDOLWDWLYHO\
GLIIHUHQW�IURP�D�VHQWHQFH�RI�LPSULVRQPHQW�
KRZHYHU�ORQJ��'HDWK��LQ�LWV�ILQDOLW\��GLIIHUV
PRUH� IURP� OLIH� LPSULVRQPHQW� WKDQ� D� ����
\HDU�SULVRQ�WHUP�GLIIHUV�IURP�RQH�RI�RQO\�D
\HDU� RU� WZR�� %HFDXVH� RI� WKDW� TXDOLWDWLYH
GLIIHUHQFH�� WKHUH� LV� D� FRUUHVSRQGLQJ
GLIIHUHQFH�LQ�WKH�QHHG�IRU�UHOLDELOLW\�LQ�WKH
GHWHUPLQDWLRQ�WKDW�GHDWK�LV�WKH�DSSURSULDWH
SXQLVKPHQW�LQ�D�VSHFLILF�FDVH���:RRGVRQ�Y�
1RUWK�&DUROLQD������8�6�����������������
�SOXUDOLW\�RSLQLRQ���IRRWQRWH�RPLWWHG����

�� 6HH� DOVR� =DQW� Y�� 6WHSKHQV�� ���� 8�6�� ����
����������������(GGLQJV�Y��2NODKRPD�����
8�6�����������������������/RFNHWW�Y��2KLR�
���� 8�6�� ����� ���� ������� �SOXUDOLW\

RSLQLRQ��

7KH� SHUIRUPDQFH� RI� GHIHQVH� FRXQVHO� LV� D� FUXFLDO
FRPSRQHQW� RI� WKH� V\VWHP�RI� SURWHFWLRQV� GHVLJQHG
WR� HQVXUH� WKDW� FDSLWDO� SXQLVKPHQW� LV� DGPLQLVWHUHG
ZLWK� VRPH� GHJUHH� RI� UDWLRQDOLW\�� �5HOLDELOLW\�� LQ
WKH� LPSRVLWLRQ� RI� WKH� GHDWK� VHQWHQFH� FDQ� EH
DSSUR[LPDWHG� RQO\� LI� WKH� VHQWHQFHU� LV� IXOO\
LQIRUPHG� RI� �DOO� SRVVLEOH� UHOHYDQW� LQIRUPDWLRQ
DERXW�WKH�LQGLYLGXDO�GHIHQGDQW�ZKRVH�IDWH�LW�PXVW
GHWHUPLQH��� -XUHN� Y�� 7H[DV�� ���� 8�6�� ����� ���
������� �RSLQLRQ� RI� 6WHZDUW�� 32:(//�� DQG
67(9(16�� --���� 7KH� MRE� RI� DPDVVLQJ� WKDW

LQIRUPDWLRQ�DQG�SUHVHQWLQJ�LW���� �LQ�DQ�RUJDQL]HG
DQG� SHUVXDVLYH� PDQQHU� WR� WKH� VHQWHQFHU� LV
HQWUXVWHG� SULQFLSDOO\� WR� WKH� GHIHQGDQW
V� ODZ\HU�
7KH� LPSRUWDQFH� WR� WKH� SURFHVV� RI� FRXQVHO
V
HIIRUWV� � FRPELQHG� ZLWK� WKH� VHYHULW\� DQG
LUUHYRFDELOLW\�RI�WKH�VDQFWLRQ�DW�VWDNH��UHTXLUH�WKDW
WKH� VWDQGDUGV� IRU� GHWHUPLQLQJ� ZKDW� FRQVWLWXWHV
�HIIHFWLYH� DVVLVWDQFH�� EH� DSSOLHG� HVSHFLDOO\
VWULQJHQWO\�LQ�FDSLWDO�VHQWHQFLQJ�SURFHHGLQJV�

���

��

��

�� 6HH� *RRGSDVWHU�� 7KH� 7ULDO� IRU� /LIH�

(IIHFWLYH� $VVLVWDQFH� RI� &RXQVHO� LQ� 'HDWK

3HQDOW\�&DVHV�����1�<��8��/��5HY����������

�������

�� $V�-867,&(�%5(11$1�SRLQWV�RXW��DQWH�
DW������DQ�DGGLWLRQDO�UHDVRQ�IRU�H[DPLQLQJ

HVSHFLDOO\� FDUHIXOO\� D� 6L[WK� $PHQGPHQW

FKDOOHQJH� ZKHQ� LW� SHUWDLQV� WR� D� FDSLWDO

VHQWHQFLQJ�SURFHHGLQJ� LV� WKDW� WKH� UHVXOW� RI

ILQGLQJ� D� FRQVWLWXWLRQDO� YLRODWLRQ� LQ� WKDW

FRQWH[W�LV�OHVV�GLVUXSWLYH�WKDQ�D�ILQGLQJ�WKDW

FRXQVHO� ZDV� LQFRPSHWHQW� LQ� WKH� OLDELOLW\

SKDVH�RI�D�WULDO�

,W�PDWWHUV� OLWWOH�ZKHWKHU� VWULFW� VFUXWLQ\� RI� D� FODLP
WKDW� LQHIIHFWLYHQHVV�RI�FRXQVHO� UHVXOWHG� LQ�D�GHDWK
VHQWHQFH� LV� DFKLHYHG� WKURXJK�PRGLILFDWLRQ� RI� WKH
6L[WK�$PHQGPHQW�VWDQGDUGV�RU�WKURXJK�HVSHFLDOO\
FDUHIXO� DSSOLFDWLRQ� RI� WKRVH� VWDQGDUGV�� -867,&(
%5(11$1� VXJJHVWV� WKDW� WKH� QHFHVVDU\
DGMXVWPHQW�RI�WKH�OHYHO�RI�SHUIRUPDQFH�UHTXLUHG�RI
FRXQVHO� LQ� FDSLWDO� VHQWHQFLQJ� SURFHHGLQJV� FDQ� EH
HIIHFWHG� VLPSO\� E\� FRQVWUXLQJ� WKH� SKUDVH�
�UHDVRQDEOHQHVV� XQGHU� SUHYDLOLQJ� SURIHVVLRQDO
QRUPV��� LQ� D� PDQQHU� WKDW� WDNHV� LQWR� DFFRXQW� WKH
QDWXUH�RI�WKH�LPSHQGLQJ�SHQDOW\��$QWH��DW���������
7KRXJK�,�ZRXOG�SUHIHU�D�PRUH�VSHFLILF�LWHUDWLRQ�RI
FRXQVHO
V� GXWLHV� LQ� WKLV� VSHFLDO� FRQWH[W� � ,� FDQ
DFFHSW� WKDW� SURSRVDO�� +RZHYHU�� ZKHQ� LQVWUXFWLQJ
ORZHU� FRXUWV� UHJDUGLQJ� WKH� SUREDELOLW\� RI� LPSDFW
XSRQ� WKH� RXWFRPH� WKDW� UHTXLUHV� D� UHVHQWHQFLQJ�� ,
WKLQN�WKH�&RXUW�ZRXOG�GR�EHVW�H[SOLFLWO\�WR�PRGLI\
WKH�OHJDO�VWDQGDUG�LWVHOI� �,Q�P\�YLHZ��D�SHUVRQ�RQ
GHDWK� URZ�� ZKRVH� FRXQVHO
V� SHUIRUPDQFH� IHOO
EHORZ� FRQVWLWXWLRQDOO\� DFFHSWDEOH� OHYHOV�� VKRXOG
QRW� EH� FRPSHOOHG� WR� GHPRQVWUDWH� D� �UHDVRQDEOH

��

��
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SUREDELOLW\����� �WKDW�KH�ZRXOG�KDYH�EHHQ�JLYHQ�D
OLIH�VHQWHQFH�LI�KLV�ODZ\HU�KDG�EHHQ�FRPSHWHQW��VHH
DQWH�� DW� ����� LI� WKH� GHIHQGDQW� FDQ� HVWDEOLVK� D
VLJQLILFDQW� FKDQFH� WKDW� WKH� RXWFRPH� ZRXOG� KDYH
EHHQ� GLIIHUHQW�� KH� VXUHO\� VKRXOG� EH� HQWLWOHG� WR� D
UHGHWHUPLQDWLRQ� RI� KLV� IDWH�� &I��8QLWHG� 6WDWHV� Y�
$JXUV�� ���� 8�6�� ���� �������� ������
�0$56+$//��-���GLVVHQWLQJ��

���

��

�� 6HH�3DUW�,�$��VXSUD��)RU�D�VHQVLEOH�HIIRUW�WR
IRUPXODWH� JXLGHOLQHV� IRU� WKH� FRQGXFW� RI

GHIHQVH� FRXQVHO� LQ� FDSLWDO� VHQWHQFLQJ

SURFHHGLQJV�� VHH� *RRGSDVWHU�� VXSUD�� DW
�����������������

�� )RU�WKH�SXUSRVHV�RI�WKLV�DQG�WKH�VXFFHHGLQJ

VHFWLRQ�� ,� DVVXPH�� VROHO\� IRU� WKH� VDNH� RI

DUJXPHQW�� WKDW� VRPH� VKRZLQJ�RI� SUHMXGLFH

LV�QHFHVVDU\�WR�VWDWH�D�YLRODWLRQ�RI�WKH�6L[WK

$PHQGPHQW��%XW�FI��3DUW�,�%��VXSUD�

�� $V�,�UHDG�WKH�RSLQLRQ�RI�WKH�&RXUW�� LW�GRHV

QRW�SUHFOXGH�WKLV�NLQG�RI�DGMXVWPHQW�RI�WKH

OHJDO� VWDQGDUG�� 7KH� PDMRULW\� GHILQHV

�UHDVRQDEOH� SUREDELOLW\�� DV� �D� SUREDELOLW\

VXIILFLHQW� WR� XQGHUPLQH� FRQILGHQFH� LQ� WKH

RXWFRPH��� $QWH�� DW� ����� ,Q� YLHZ� RI� WKH
QDWXUH� RI� WKH� VDQFWLRQ� DW� LVVXH�� DQG� WKH

GLIILFXOW\� RI� GHWHUPLQLQJ� KRZ� D� VHQWHQFHU

ZRXOG� KDYH� UHVSRQGHG� LI� SUHVHQWHG�ZLWK� D

GLIIHUHQW�VHW�RI�IDFWV��LW�FRXOG�EH�DUJXHG�WKDW

D� ORZHU� HVWLPDWH�RI� WKH� OLNHOLKRRG� WKDW� WKH

RXWFRPH�RI�D�FDSLWDO�VHQWHQFLQJ�SURFHHGLQJ

ZDV� LQIOXHQFHG� E\� DWWRUQH\� HUURU� LV

VXIILFLHQW� WR� �XQGHUPLQH� FRQILGHQFH�� LQ

WKDW� RXWFRPH� WKDQ� ZRXOG� EH� WUXH� LQ� DQ

RUGLQDU\�FULPLQDO�FDVH�

,9
7KH� YLHZV� H[SUHVVHG� LQ� WKH� SUHFHGLQJ� VHFWLRQ
REOLJH� PH� WR� GLVVHQW� IURP� WKH� PDMRULW\
V
GLVSRVLWLRQ�RI�WKH�FDVH�EHIRUH�XV� �,W�LV�XQGLVSXWHG
WKDW� UHVSRQGHQW
V� WULDO� FRXQVHO� PDGH� YLUWXDOO\� QR
LQYHVWLJDWLRQ� RI� WKH� SRVVLELOLW\� RI� REWDLQLQJ
WHVWLPRQ\� IURP� UHVSRQGHQW
V� UHODWLYHV�� IULHQGV�� RU
IRUPHU� HPSOR\HUV� SHUWDLQLQJ� WR� UHVSRQGHQW
V
FKDUDFWHU�RU�EDFNJURXQG��+DG�FRXQVHO�GRQH�VR��KH
ZRXOG�KDYH�IRXQG�VHYHUDO�SHUVRQV�ZLOOLQJ�DQG�DEOH

WR�WHVWLI\�WKDW��LQ�WKHLU�H[SHULHQFH��UHVSRQGHQW�ZDV
D� UHVSRQVLEOH�� QRQYLROHQW� PDQ�� GHYRWHG� WR� KLV
IDPLO\��DQG�DFWLYH�LQ�WKH�DIIDLUV�RI�KLV�FKXUFK��6HH
$SS�� ��������� 5HVSRQGHQW� FRQWHQGV� WKDW� KLV
ODZ\HU� FRXOG� KDYH� DQG� VKRXOG� KDYH� XVHG� WKDW
WHVWLPRQ\�WR��KXPDQL]H��UHVSRQGHQW��WR�FRXQWHUDFW
WKH� LPSUHVVLRQ� FRQYH\HG� E\� WKH� WULDO� WKDW� KH�ZDV
OLWWOH� PRUH� WKDQ� D� FROG�EORRGHG� NLOOHU�� +DG� WKLV
HYLGHQFH� EHHQ� DGPLWWHG�� UHVSRQGHQW� DUJXHV�� KLV
FKDQFHV� RI� REWDLQLQJ� D� OLIH� VHQWHQFH� ZRXOG� KDYH
EHHQ�VLJQLILFDQWO\�EHWWHU�����

��

���

�� $GKHULQJ�WR�P\�YLHZ�WKDW�WKH�GHDWK�SHQDOW\

LV�XQFRQVWLWXWLRQDO�XQGHU�DOO�FLUFXPVWDQFHV�

*UHJJ� Y�� *HRUJLD�� ���� 8�6�� ����� ���
������� �0$56+$//�� -��� GLVVHQWLQJ��� ,

ZRXOG�YRWH�WR�YDFDWH�UHVSRQGHQW
V�VHQWHQFH

HYHQ� LI� KH� KDG� QRW� SUHVHQWHG� D� VXEVWDQWLDO

6L[WK�$PHQGPHQW�FODLP�

0HDVXUHG� DJDLQVW� WKH� VWDQGDUGV� RXWOLQHG� DERYH�
UHVSRQGHQW
V� FRQWHQWLRQV� DUH� VXEVWDQWLDO�
([SHULHQFHG� PHPEHUV� RI� WKH� GHDWK�SHQDOW\� EDU
KDYH� ORQJ� UHFRJQL]HG� WKH� FUXFLDO� LPSRUWDQFH� RI
DGGXFLQJ�HYLGHQFH�DW�D�VHQWHQFLQJ�SURFHHGLQJ�WKDW
HVWDEOLVKHV� WKH� GHIHQGDQW
V� VRFLDO� DQG� IDPLOLDO
FRQQHFWLRQV�� 6HH� *RRGSDVWHU�� 7KH� 7ULDO� IRU� /LIH�
(IIHFWLYH�$VVLVWDQFH�RI�&RXQVHO� LQ�'HDWK�3HQDOW\
&DVHV�����1�<��8��/��5HY�����������������������
��������7KH�6WDWH�PDNHV�D�FRORUDEOH�²�WKRXJK�LQ
P\�YLHZ�QRW�FRPSHOOLQJ�²�DUJXPHQW�WKDW�GHIHQVH
FRXQVHO�LQ�WKLV�FDVH�PLJKW�KDYH�PDGH�D�UHDVRQDEOH
�VWUDWHJLF��GHFLVLRQ�QRW�WR�SUHVHQW�VXFK�HYLGHQFH�DW
WKH� VHQWHQFLQJ�KHDULQJ� RQ� WKH� DVVXPSWLRQ� WKDW� DQ
XQDGRUQHG� DFNQRZOHGJPHQW� RI� UHVSRQGHQW
V
UHVSRQVLELOLW\�IRU�KLV�FULPHV�ZRXOG�EH�PRUH�OLNHO\
WR� DSSHDO� WR� WKH� WULDO� MXGJH�� ZKR� ZDV� UHSXWHG� WR
UHVSHFW� SHUVRQV� ZKR� DFFHSWHG� UHVSRQVLELOLW\� IRU
WKHLU� DFWLRQV� � %XW� KRZHYHU� MXVWLILDEOH� VXFK� D
FKRLFH� PLJKW� KDYH� EHHQ� DIWHU� FRXQVHO� KDG� IDLUO\
DVVHVVHG� WKH� SRWHQWLDO� VWUHQJWK� RI� WKH� PLWLJDWLQJ
HYLGHQFH� DYDLODEOH� WR� KLP�� FRXQVHO
V� IDLOXUH� WR
PDNH� DQ\� VLJQLILFDQW� HIIRUW� WR� ILQG� RXW� ZKDW
HYLGHQFH� PLJKW� EH� JDUQHUHG� IURP� UHVSRQGHQW
V
UHODWLYHV� DQG� DFTXDLQWDQFHV� VXUHO\� FDQQRW� EH
GHVFULEHG� DV� �UHDVRQDEOH��� &RXQVHO
V� IDLOXUH� WR

��
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LQYHVWLJDWH�LV�SDUWLFXODUO\�VXVSLFLRXV�LQ�OLJKW�RI�KLV
FDQGLG� DGPLVVLRQ� WKDW� UHVSRQGHQW
V� FRQIHVVLRQV
DQG�FRQGXFW� LQ� WKH�FRXUVH�RI� WKH� WULDO�JDYH�KLP�D
IHHOLQJ�RI��KRSHOHVVQHVV��UHJDUGLQJ�WKH�SRVVLELOLW\
RI� VDYLQJ� UHVSRQGHQW
V� OLIH�� VHH� $SS�� ��������
���������������

�� 7ZR� FRQVLGHUDWLRQV� XQGHUFXW� WKH� 6WDWH
V

H[SODQDWLRQ� RI� FRXQVHO
V� GHFLVLRQ�� )LUVW�� LW

LV� QRW� DSSDUHQW� ZK\� DGGXFHPHQW� RI

HYLGHQFH� SHUWDLQLQJ� WR� UHVSRQGHQW
V

FKDUDFWHU� DQG� IDPLOLDO� FRQQHFWLRQV� ZRXOG

KDYH� EHHQ� LQFRQVLVWHQW� ZLWK� UHVSRQGHQW
V

DFNQRZOHGJPHQW� WKDW� KH� ZDV� UHVSRQVLEOH

IRU� KLV� EHKDYLRU�� 6HFRQG�� WKH� )ORULGD

6XSUHPH�&RXUW�SRVVHVVHV�²�DQG�IUHTXHQWO\

H[HUFLVHV� ²� WKH� SRZHU� WR� RYHUWXUQ� GHDWK

VHQWHQFHV� LW� GHHPV� XQZDUUDQWHG� E\� WKH

IDFWV� RI� D� FDVH�� 6HH� 6WDWH� Y�� 'L[RQ�� ���
6R��G� ��� ��� �������� (YHQ� LI� FRXQVHO
V

GHFLVLRQ�QRW�WR�WU\�WR�KXPDQL]H�UHVSRQGHQW

IRU� WKH� EHQHILW� RI� WKH� WULDO� MXGJH� ZHUH

GHHPHG� UHDVRQDEOH�� FRXQVHO
V� IDLOXUH� WR

FUHDWH�D� UHFRUG� IRU� WKH�EHQHILW�RI� WKH�6WDWH

6XSUHPH� &RXUW� PLJKW� ZHOO� EH� GHHPHG

XQUHDVRQDEOH�

7KDW� WKH�DJJUDYDWLQJ�FLUFXPVWDQFHV� LPSOLFDWHG�E\
UHVSRQGHQW
V� FULPLQDO� FRQGXFW� ZHUH� VXEVWDQWLDO�
VHH� DQWH�� DW� ����� GRHV� QRW� YLWLDWH� UHVSRQGHQW
V
FRQVWLWXWLRQDO� FODLP�� MXGJHV� DQG� MXULHV� LQ� FDVHV
LQYROYLQJ� EHKDYLRU� DW� OHDVW� DV� HJUHJLRXV� KDYH
VKRZQ� PHUF\�� SDUWLFXODUO\� ZKHQ� DIIRUGHG� DQ
RSSRUWXQLW\� WR� VHH� RWKHU� IDFHWV� RI� WKH� GHIHQGDQW
V
SHUVRQDOLW\� DQG� OLIH� � 1RU� LV� UHVSRQGHQW
V

FRQWHQWLRQ� GHIHDWHG� E\� WKH� SRVVLELOLW\� WKDW� WKH
PDWHULDO� KLV� FRXQVHO� WXUQHG� XS� PLJKW� QRW� KDYH
EHHQ� VXIILFLHQW� WR� HVWDEOLVK� D� VWDWXWRU\�PLWLJDWLQJ
FLUFXPVWDQFH� XQGHU� )ORULGD� ODZ�� )ORULGD
VHQWHQFLQJ�MXGJHV�DQG�WKH�)ORULGD�6XSUHPH�&RXUW
VRPHWLPHV� UHIXVH� WR� LPSRVH� GHDWK� VHQWHQFHV� LQ
FDVHV��LQ�ZKLFK��HYHQ�WKRXJK�VWDWXWRU\�PLWLJDWLQJ
FLUFXPVWDQFHV� GR� QRW� RXWZHLJK� VWDWXWRU\
DJJUDYDWLQJ� FLUFXPVWDQFHV�� WKH� DGGLWLRQ� RI
QRQVWDWXWRU\� PLWLJDWLQJ� FLUFXPVWDQFHV� WLSV� WKH
VFDOHV� LQ� IDYRU� RI� OLIH� LPSULVRQPHQW���%DUFOD\� Y�
)ORULGD������8�6�������������������67(9(16��-��
FRQFXUULQJ�LQ�MXGJPHQW���HPSKDVLV�LQ�RULJLQDO��

��

�� 6HH��H��J���)DUPHU�.LQDUG��7KH�7ULDO�RI� WKH

3HQDOW\� 3KDVH� �������� UHSULQWHG� LQ� �

&DOLIRUQLD� 6WDWH� 3XEOLF� 'HIHQGHU�

&DOLIRUQLD�'HDWK�3HQDOW\�0DQXDO�1�����1�

����������

,I� FRXQVHO� KDG� LQYHVWLJDWHG� WKH� DYDLODELOLW\� RI
PLWLJDWLQJ� HYLGHQFH�� KH�PLJKW� ZHOO� KDYH� GHFLGHG
WR�SUHVHQW�VRPH�VXFK�PDWHULDO�DW�WKH�KHDULQJ��,I�KH
KDG� GRQH� VR�� WKHUH� LV� D� VLJQLILFDQW� FKDQFH� WKDW
UHVSRQGHQW�ZRXOG�KDYH�EHHQ�JLYHQ�D�OLIH�VHQWHQFH�
,Q�P\�YLHZ��WKRVH�SRVVLELOLWLHV��FRQMRLQHG�ZLWK�WKH
XQUHDVRQDEOHQHVV� RI� FRXQVHO
V� IDLOXUH� WR
LQYHVWLJDWH��DUH�PRUH�WKDQ�VXIILFLHQW�WR�HVWDEOLVK�D
YLRODWLRQ� RI� WKH� 6L[WK� $PHQGPHQW� DQG� WR� HQWLWOH
UHVSRQGHQW�WR�D�QHZ�VHQWHQFLQJ�SURFHHGLQJ�

,�UHVSHFWIXOO\�GLVVHQW�

������
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1R�������
8�6�

7XUQHU Y� 5RJHUV

����8�6������������ � ����6��&W������ � ����/��(G���G����
'HFLGHG�-XQ���������

1R����±���

����������

0LFKDHO� '�� 7851(5�� 3HWLWLRQHU�� Y�� 5HEHFFD� /�
52*(56�HW�DO�

-XVWLFH� %5(<(5� GHOLYHUHG� WKH� RSLQLRQ� RI� WKH
&RXUW�

6HWK�3��:D[PDQ��:DVKLQJWRQ��'&�� IRU� SHWLWLRQHU�
/HRQGUD� 5�� .UXJHU�� IRU� 8QLWHG� 6WDWHV� DV� DPLFXV
FXULDH�� E\� VSHFLDO� OHDYH� RI� WKH� &RXUW� VXSSRUWLQJ
UHYHUVDO�� 6WHSKDQRV� %LEDV�� 3KLODGHOSKLD�� 3$�� IRU
UHVSRQGHQWV��'HUHN�-��(QGHUOLQ��5RVV�	�(QGHUOLQ�
3�$���*UHHQYLOOH�� 6&��.DWKULQH�+DJJDUG�+XGJLQV�
6RXWK�&DUROLQD�&RPPLVVLRQ�RQ�,QGLJHQW�'HIHQVH�
&ROXPELD�� 6&�� 6HWK� 3�� :D[PDQ�� &RXQVHO� RI
5HFRUG�� 3DXO� 5�4�� :ROIVRQ�� &DWKHULQH� 0�$�
&DUUROO�� 6RQ\D� /�� /HEVDFN�� 6KLYDSUDVDG�1DJDUDM�
:LOPHU� &XWOHU� 3LFNHULQJ�� +DOH� DQG� 'RUU� //3�
:DVKLQJWRQ��'&�� IRU�3HWLWLRQHU��6WHSKDQRV�%LEDV�
&RXQVHO� RI� 5HFRUG�� -DPHV� $�� )HOGPDQ�� 1DQF\
%UHJVWHLQ� *RUGRQ�� $P\� :D[�� 8QLYHUVLW\� RI
3HQQV\OYDQLD�/DZ�6FKRRO��6XSUHPH�&RXUW�&OLQLF�
3KLODGHOSKLD�� 3$�� 6WHSKHQ� %�� .LQQDLUG�� 3DQWHKD
$EGROODKL��'�� 6FRWW� &DUOWRQ�� (ULF�$�� /RQJ�� 3DXO�
+DVWLQJV�� -DQRIVN\� 	� :DONHU� //3�� :DVKLQJWRQ�
'&�� IRU�5HVSRQGHQWV��/HRQGUD�5��.UXJHU��$FWLQJ
'HSXW\� 6ROLFLWRU� *HQHUDO�� :DVKLQJWRQ�� '�&��� IRU
8QLWHG� 6WDWHV� DV� $PLFXV� &XULDH� 6XSSRUWLQJ
5HYHUVDO�

6HWK�3��:D[PDQ��:DVKLQJWRQ��'&��IRU�SHWLWLRQHU�

/HRQGUD� 5�� .UXJHU�� IRU� 8QLWHG� 6WDWHV� DV� DPLFXV
FXULDH�� E\� VSHFLDO� OHDYH� RI� WKH� &RXUW� VXSSRUWLQJ
UHYHUVDO�

6WHSKDQRV� %LEDV�� 3KLODGHOSKLD�� 3$�� IRU
UHVSRQGHQWV�

'HUHN� -�� (QGHUOLQ�� 5RVV� 	� (QGHUOLQ�� 3�$��
*UHHQYLOOH��6&��.DWKULQH�+DJJDUG�+XGJLQV��6RXWK
&DUROLQD� &RPPLVVLRQ� RQ� ,QGLJHQW� 'HIHQVH�
&ROXPELD�� 6&�� 6HWK� 3�� :D[PDQ�� &RXQVHO� RI
5HFRUG�� 3DXO� 5�4�� :ROIVRQ�� &DWKHULQH� 0�$�
&DUUROO�� 6RQ\D� /�� /HEVDFN�� 6KLYDSUDVDG�1DJDUDM�
:LOPHU� &XWOHU� 3LFNHULQJ�� +DOH� DQG� 'RUU� //3�
:DVKLQJWRQ��'&��IRU�3HWLWLRQHU�

6WHSKDQRV� %LEDV�� &RXQVHO� RI� 5HFRUG�� -DPHV� $�
)HOGPDQ�� 1DQF\� %UHJVWHLQ� *RUGRQ�� $P\� :D[�
8QLYHUVLW\�RI�3HQQV\OYDQLD�/DZ�6FKRRO��6XSUHPH
&RXUW� &OLQLF�� 3KLODGHOSKLD�� 3$�� 6WHSKHQ� %�
.LQQDLUG�� 3DQWHKD� $EGROODKL�� '�� 6FRWW� &DUOWRQ�
(ULF�$��/RQJ��3DXO��+DVWLQJV��-DQRIVN\�	�:DONHU
//3��:DVKLQJWRQ��'&��IRU�5HVSRQGHQWV�

/HRQGUD� 5�� .UXJHU�� $FWLQJ� 'HSXW\� 6ROLFLWRU
*HQHUDO�� :DVKLQJWRQ�� '�&��� IRU� 8QLWHG� 6WDWHV� DV
$PLFXV�&XULDH�6XSSRUWLQJ�5HYHUVDO�

-XVWLFH� %5(<(5� GHOLYHUHG� WKH� RSLQLRQ� RI� WKH
&RXUW����6RXWK�&DUROLQD
V�)DPLO\�&RXUW�HQIRUFHV
LWV� FKLOG� VXSSRUW� RUGHUV� E\� WKUHDWHQLQJ� ZLWK
LQFDUFHUDWLRQ�IRU�FLYLO�FRQWHPSW�WKRVH�ZKR�DUH����
VXEMHFW�WR�D�FKLOG�VXSSRUW�RUGHU������DEOH�WR�FRPSO\
ZLWK� WKDW� RUGHU�� EXW� ���� IDLO� WR� GR� VR�� :H� PXVW
GHFLGH�ZKHWKHU� WKH�)RXUWHHQWK�$PHQGPHQW
V�'XH
3URFHVV� &ODXVH� UHTXLUHV� WKH� 6WDWH� WR� SURYLGH
FRXQVHO��DW�D�FLYLO�FRQWHPSW�KHDULQJ��WR�DQ�LQGLJHQW
SHUVRQ� SRWHQWLDOO\� IDFHG� ZLWK� VXFK� LQFDUFHUDWLRQ�
:H� FRQFOXGH� WKDW� ZKHUH� DV� KHUH� WKH� FXVWRGLDO
SDUHQW� �HQWLWOHG� WR� UHFHLYH� WKH� VXSSRUW�� LV
XQUHSUHVHQWHG� E\� FRXQVHO�� WKH� 6WDWH� QHHG� QRW

���
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SURYLGH� FRXQVHO� WR� WKH� QRQFXVWRGLDO� SDUHQW
�UHTXLUHG�WR�SURYLGH�WKH�VXSSRUW���%XW�ZH�DWWDFK�DQ
LPSRUWDQW� FDYHDW�� QDPHO\�� WKDW� WKH� 6WDWH� PXVW
QRQHWKHOHVV� KDYH� LQ� SODFH� DOWHUQDWLYH� SURFHGXUHV
WKDW� DVVXUH� D� IXQGDPHQWDOO\� IDLU� GHWHUPLQDWLRQ� RI
WKH�FULWLFDO�LQFDUFHUDWLRQ�UHODWHG�TXHVWLRQ��ZKHWKHU
WKH� VXSSRUWLQJ� SDUHQW� LV� DEOH� WR� FRPSO\�ZLWK� WKH
VXSSRUW�RUGHU�

,

$

6RXWK� &DUROLQD� IDPLO\� FRXUWV� HQIRUFH� WKHLU� FKLOG
VXSSRUW� RUGHUV� LQ� SDUW� WKURXJK� FLYLO� FRQWHPSW
SURFHHGLQJV�� (DFK� PRQWK� WKH� IDPLO\� FRXUW� FOHUN
UHYLHZV� RXWVWDQGLQJ� FKLOG� VXSSRUW� RUGHUV�
LGHQWLILHV�WKRVH�LQ�ZKLFK�WKH�VXSSRUWLQJ�SDUHQW�KDV
IDOOHQ�PRUH� WKDQ�ILYH�GD\V�EHKLQG��DQG�VHQGV� WKDW
SDUHQW� ��� DQ� RUGHU� WR� �VKRZ� FDXVH�� ZK\� KH
VKRXOG�QRW�EH�KHOG�LQ�FRQWHPSW��6�&��5XOH�)DPLO\
&W�� ��� �������� 7KH� �VKRZ� FDXVH�� RUGHU� DQG
DWWDFKHG� DIILGDYLW� UHIHU� WR� WKH� UHOHYDQW� FKLOG
VXSSRUW� RUGHU�� LGHQWLI\� WKH� DPRXQW� RI� WKH
DUUHDUDJH��DQG�VHW�D�GDWH�IRU�D�FRXUW�KHDULQJ��$W�WKH
KHDULQJ�WKDW�SDUHQW�PD\�GHPRQVWUDWH�WKDW�KH�LV�QRW
LQ�FRQWHPSW��VD\��E\�VKRZLQJ�WKDW�KH�LV�QRW�DEOH�WR
PDNH�WKH�UHTXLUHG�SD\PHQWV��6HH����� �0RVHOH\�Y�
0RVLHU�� ���� 6�&�� ����� ����� ���� 6�(��G� ����� ���
������� ��:KHQ� WKH� SDUHQW� LV� XQDEOH� WR�PDNH� WKH
UHTXLUHG�SD\PHQWV�� KH� LV�QRW� LQ� FRQWHPSW���� ,I� KH
IDLOV�WR�PDNH�WKH�UHTXLUHG�VKRZLQJ��WKH�FRXUW�PD\
KROG� KLP� LQ� FLYLO� FRQWHPSW�� $QG� LW� PD\� UHTXLUH
WKDW� KH� EH� LPSULVRQHG� XQOHVV� DQG� XQWLO� KH� SXUJHV
KLPVHOI�RI�FRQWHPSW�E\�PDNLQJ�WKH�UHTXLUHG�FKLOG
VXSSRUW�SD\PHQWV��EXW�QRW�IRU�PRUH�WKDQ�RQH�\HDU
UHJDUGOHVV��� 6HH� 6�&�&RGH� $QQ�� �� ��±�±���
�6XSS������� �LPSULVRQPHQW� IRU�XS� WR�RQH�\HDU�RI
�DGXOW�ZKR�ZLOIXOO\�YLRODWHV��D�FRXUW�RUGHU���3ULFH
Y��7XUQHU������6�&����������������6�(��G���������
������� �FLYLO�FRQWHPSW�RUGHU�PXVW�SHUPLW�SXUJLQJ
RI�FRQWHPSW�WKURXJK�FRPSOLDQFH��

���

����

%

,Q� -XQH� ����� D� 6RXWK� &DUROLQD� IDPLO\� FRXUW
HQWHUHG� DQ� RUGHU�� ZKLFK� �DV� DPHQGHG�� UHTXLUHG
SHWLWLRQHU��0LFKDHO�7XUQHU��WR�SD\��������SHU�ZHHN
WR� UHVSRQGHQW�� 5HEHFFD� 5RJHUV�� WR� KHOS� VXSSRUW
WKHLU� FKLOG�� �5RJHUV
� IDWKHU��/DUU\�3ULFH�� FXUUHQWO\
KDV�FXVWRG\�RI� WKH�FKLOG�DQG� LV� DOVR�D� UHVSRQGHQW
EHIRUH� WKLV� &RXUW��� 2YHU� WKH� QH[W� WKUHH� \HDUV�
7XUQHU� UHSHDWHGO\� IDLOHG� WR� SD\� WKH� DPRXQW� GXH
DQG�ZDV�KHOG� LQ�FRQWHPSW�RQ� ILYH�RFFDVLRQV��7KH
ILUVW� IRXU� WLPHV� KH� ZDV� VHQWHQFHG� WR� ��� GD\V

LPSULVRQPHQW�� EXW� KH� XOWLPDWHO\� SDLG� WKH� DPRXQW
GXH� �WZLFH� ZLWKRXW� EHLQJ� MDLOHG�� WZLFH� DIWHU
VSHQGLQJ� WZR�RU� WKUHH�GD\V� LQ�FXVWRG\���7KH� ILIWK
WLPH� KH� GLG� QRW� SD\� EXW� FRPSOHWHG� D� �±PRQWK
VHQWHQFH�

$IWHU� KLV� UHOHDVH� LQ� ����� 7XUQHU� UHPDLQHG� LQ
DUUHDUV��2Q�0DUFK�����������WKH�FOHUN�LVVXHG�D�QHZ
�VKRZ� FDXVH�� RUGHU�� $QG� DIWHU� DQ� LQLWLDO
SRVWSRQHPHQW� GXH� WR� 7XUQHU
V� IDLOXUH� WR� DSSHDU�
7XUQHU
V� FLYLO� FRQWHPSW� KHDULQJ� WRRN� SODFH� RQ
-DQXDU\� ��� ��� ������ 7XUQHU� DQG� 5RJHUV� ZHUH
SUHVHQW��HDFK�ZLWKRXW�UHSUHVHQWDWLRQ�E\�FRXQVHO�

���

7KH� KHDULQJ� ZDV� EULHI�� 7KH� FRXUW� FOHUN� VDLG� WKDW
7XUQHU�ZDV�����������EHKLQG�LQ�KLV�SD\PHQWV��7KH
MXGJH� DVNHG� 7XUQHU� LI� WKHUH� ZDV� �DQ\WKLQJ� \RX
ZDQW�WR�VD\���7XUQHU�UHSOLHG�

�:HOO��ZKHQ� ,� ILUVW� JRW� RXW�� ,� JRW� EDFN�RQ
GRSH�� ,� GRQH� PHWK�� VPRNHG� SRW� DQG
HYHU\WKLQJ�HOVH��DQG�,�SDLG�D�OLWWOH�ELW�KHUH
DQG� WKHUH�� $QG�� ZKHQ� ,� ILQDOO\� GLG� JHW� WR
ZRUNLQJ�� ,� EURNH� P\� EDFN�� EDFN� LQ
6HSWHPEHU�� ,� ILOHG� IRU� GLVDELOLW\� DQG� 66,�
$QG�� ,� GLGQ
W� JHW� VWUDLJKWHQHG� RXW� RII� WKH
GRSH�XQWLO�,�EURNH�P\�EDFN�DQG�ODLG�XS�IRU
WZR� PRQWKV�� $QG�� QRZ� ,
P� RII� WKH� GRSH
DQG� HYHU\WKLQJ�� ,� MXVW� KRSH� WKDW� \RX� JLYH
PH�D�FKDQFH��,�GRQ
W�NQRZ�ZKDW�HOVH�WR�VD\�
,�PHDQ��,�NQRZ�,�GRQH�ZURQJ��DQG�,�VKRXOG
KDYH�EHHQ�SD\LQJ�DQG�KHOSLQJ�KHU��DQG�,
P
VRUU\�� ,� PHDQ�� GRSH� KDG� D� KROG� WR� PH��
$SS��WR�3HW��IRU�&HUW����D�

2
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7KH�MXGJH�WKHQ�VDLG���>R@ND\���DQG�DVNHG�5RJHUV�LI
VKH� KDG� DQ\WKLQJ� WR� VD\�� ,ELG�� $IWHU� D� EULHI
GLVFXVVLRQ�RI�IHGHUDO�EHQHILWV��WKH�MXGJH�VWDWHG�

�,I� WKHUH
V� QRWKLQJ� HOVH�� WKLV� ZLOO� EH� WKH
2UGHU�RI�WKH�&RXUW��,�ILQG�WKH�'HIHQGDQW�LQ
ZLOOIXO� FRQWHPSW�� ,
P� >JRLQJ� WR@� VHQWHQFH
KLP� WR� WZHOYH� PRQWKV� LQ� WKH� 2FRQHH
&RXQW\� 'HWHQWLRQ� &HQWHU�� +H� PD\� SXUJH
KLPVHOI� RI� WKH� FRQWHPSW� DQG� DYRLG� WKH
VHQWHQFH� E\� KDYLQJ� D� ]HUR� EDODQFH� RQ� RU
EHIRUH� KLV� UHOHDVH�� ,
YH� DOVR� SODFHG� D� OLHQ
RQ�DQ\�66,�RU�RWKHU�EHQHILWV���,G���DW���D�

7KH� MXGJH� DGGHG� WKDW� 7XUQHU� ZRXOG� QRW� UHFHLYH
JRRG�WLPH� RU�ZRUN� FUHGLWV�� EXW� �>L@I� \RX
YH� JRW� D
MRE�� ,
OO�PDNH�\RX� HOLJLEOH� IRU�ZRUN� UHOHDVH��,ELG�
:KHQ� 7XUQHU� DVNHG� ZK\� KH� FRXOG� QRW� UHFHLYH
JRRG�WLPH� RU� ZRUN� FUHGLWV�� WKH� MXGJH� VDLG�� �
>E@HFDXVH�WKDW
V�P\�UXOLQJ���,ELG�

7KH� FRXUW� PDGH� QR� H[SUHVV� ILQGLQJ� FRQFHUQLQJ
7XUQHU
V� DELOLW\� WR� SD\� KLV� DUUHDUDJH� �WKRXJK
7XUQHU
V� ZLIH� KDG� YROXQWDULO\� ��� VXEPLWWHG� D
FRS\�RI�7XUQHU
V�DSSOLFDWLRQ�IRU�GLVDELOLW\�EHQHILWV�
FI��SRVW�� DW�������Q���� �7+20$6��-���GLVVHQWLQJ��
$SS�� ���D±���D��� 1RU� GLG� WKH� MXGJH� DVN� DQ\
IROORZXS����� TXHVWLRQV� RU� RWKHUZLVH� DGGUHVV� WKH
DELOLW\�WR�SD\� LVVXH�� $IWHU� WKH� KHDULQJ�� WKH� MXGJH
ILOOHG� RXW� D� SUHZULWWHQ� IRUP� WLWOHG� �2UGHU� IRU
&RQWHPSW� RI� &RXUW��� ZKLFK� LQFOXGHG� WKH
VWDWHPHQW�

���

����

�'HIHQGDQW� �ZDV�� �ZDV� QRW�� JDLQIXOO\
HPSOR\HG� DQG�RU� �KDG�� �GLG� QRW� KDYH�� WKH
DELOLW\� WR� PDNH� WKHVH� VXSSRUW� SD\PHQWV
ZKHQ�GXH���,G���DW���D����D�

%XW� WKH� MXGJH� OHIW� WKLV� VWDWHPHQW� DV� LV� ZLWKRXW
LQGLFDWLQJ� ZKHWKHU� 7XUQHU� ZDV� DEOH� WR� PDNH
VXSSRUW�SD\PHQWV�

&

:KLOH� VHUYLQJ� KLV� ��±PRQWK� VHQWHQFH�� 7XUQHU�
ZLWK� WKH� KHOS� RI�SUR� ERQR� FRXQVHO�� DSSHDOHG�� +H
FODLPHG�WKDW�WKH�)HGHUDO�&RQVWLWXWLRQ�HQWLWOHG�KLP
WR� FRXQVHO� DW� KLV� FRQWHPSW� KHDULQJ�� 7KH� 6RXWK

&DUROLQD� 6XSUHPH� &RXUW� GHFLGHG� 7XUQHU
V� DSSHDO
DIWHU� KH� KDG� FRPSOHWHG� KLV� VHQWHQFH�� $QG� LW
UHMHFWHG� KLV� �ULJKW� WR� FRXQVHO�� FODLP�� 7KH� FRXUW
SRLQWHG�RXW�WKDW�FLYLO�FRQWHPSW�GLIIHUV�VLJQLILFDQWO\
IURP� FULPLQDO� FRQWHPSW�� 7KH� IRUPHU� GRHV� QRW
UHTXLUH� DOO� WKH� �FRQVWLWXWLRQDO� VDIHJXDUGV�
DSSOLFDEOH� LQ� FULPLQDO� SURFHHGLQJV�� ���� 6�&��� DW
����� ���� 6�(��G�� DW� ����� $QG� WKH� ULJKW� WR
JRYHUQPHQW�SDLG� FRXQVHO�� WKH� 6XSUHPH� &RXUW
KHOG�� ZDV� RQH� RI� WKH� �VDIHJXDUGV�� QRW� UHTXLUHG�
,ELG�

7XUQHU� VRXJKW� FHUWLRUDUL�� ,Q� OLJKW� RI� GLIIHUHQFHV
DPRQJ� VWDWH� FRXUWV� �DQG� VRPH� IHGHUDO� FRXUWV�� RQ
WKH� DSSOLFDELOLW\� RI� D� �ULJKW� WR� FRXQVHO�� LQ� FLYLO
FRQWHPSW� SURFHHGLQJV� HQIRUFLQJ� FKLOG� VXSSRUW
RUGHUV��ZH�JUDQWHG�WKH�ZULW��&RPSDUH��H�J���3DVTXD
Y��&RXQFLO������1�-����������±���������$��G�����
���±���� ������� �� %ODFN� Y�� 'LYLVLRQ� RI� &KLOG
6XSSRUW� (QIRUFHPHQW�� ���� $��G� ����� ���±���
�'HO������� �� 0HDG� Y�� %DWFKORU�� ���� 0LFK�� ����
���±����� ���� 1�:��G� ����� ���±���� ������� �
5LGJZD\� Y�� %DNHU�� ���� )��G� ������ ����±����
�&�$��� ������ �DOO� ILQGLQJ� D� IHGHUDO� FRQVWLWXWLRQDO
ULJKW� WR� FRXQVHO� IRU� LQGLJHQWV� ��� IDFLQJ
LPSULVRQPHQW� LQ� D� FKLOG� VXSSRUW� FLYLO� FRQWHPSW
SURFHHGLQJ��� ZLWK� 5RGULJXH]� Y�� (LJKWK� -XGLFLDO
'LVW�� &W��� &RXQW\� RI� &ODUN�� ���� 1HY�� ����� ���±
����� ���� 3��G� ���� ��±��� ������� �QR� ULJKW� WR
FRXQVHO� LQ�FLYLO�FRQWHPSW�KHDULQJ�IRU�QRQVXSSRUW�
H[FHSW� LQ� �UDUHVW� RI� FDVHV���� $QGUHZV� Y�� :DOWRQ�
����6R��G�����������)OD���������QR�FLUFXPVWDQFHV
LQ� ZKLFK� D� SDUHQW� LV� HQWLWOHG� WR� FRXUW�DSSRLQWHG
FRXQVHO� LQ�D�FLYLO�FRQWHPSW�SURFHHGLQJ�IRU�IDLOXUH
WR�SD\�FKLOG�VXSSRUW����&RPSDUH�DOVR�,Q�UH�*UDQG
-XU\� 3URFHHGLQJV�� ���� )��G� ������ ����� �&�$��
������SHU� FXULDP�� �JHQHUDO� ULJKW� WR� FRXQVHO� LQ
FLYLO�FRQWHPSW�SURFHHGLQJV���ZLWK�'XYDO�Y��'XYDO�
����1�+�� ����� ���±���������$��G� ��� �±�� ������
�QR�JHQHUDO�ULJKW��EXW�FRXQVHO�PD\�EH�UHTXLUHG�RQ
FDVH�E\�FDVH�EDVLV��

���

,,
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5HVSRQGHQWV� DUJXH� WKDW� WKLV� FDVH� LV� PRRW�� 6HH
0DVVDFKXVHWWV� Y��0HOORQ�� ���� 8�6�� ����� ����� ��
6�&W�� ����� ��� /�(G�� ����� ������� �$UWLFOH� ,,,
MXGLFLDO�SRZHU�H[WHQGV�RQO\� WR�DFWXDO� �FDVHV��DQG
�FRQWURYHUVLHV���� $OYDUH]� Y�� 6PLWK�� ���� 8�6�� ���
±±±±������6�&W����������������/�(G��G�����������
��$Q� DFWXDO� FRQWURYHUV\� PXVW� EH� H[WDQW� DW� DOO
VWDJHV� RI� UHYLHZ�� �LQWHUQDO� TXRWDWLRQ� PDUNV
RPLWWHG���� 7KH\� SRLQW� RXW� WKDW� 7XUQHU� FRPSOHWHG
KLV� ��±PRQWK� SULVRQ� VHQWHQFH� LQ� ������$QG� WKH\
DGG�WKDW�WKHUH�DUH�QR��FROODWHUDO�FRQVHTXHQFHV��RI
WKDW� SDUWLFXODU� FRQWHPSW� GHWHUPLQDWLRQ� WKDW�PLJKW
NHHS� WKH� GLVSXWH� DOLYH�� &RPSDUH� 6LEURQ� Y�� 1HZ
<RUN�� ���� 8�6�� ���� ��±���� ��� 6�&W�� ������ ��
/�(G��G�������������UHOHDVH�IURP�SULVRQ�GRHV�QRW
PRRW� D� FULPLQDO� FDVH� EHFDXVH� �FROODWHUDO
FRQVHTXHQFHV�� DUH� SUHVXPHG� WR� FRQWLQXH��� ZLWK
6SHQFHU�Y��.HPQD������8�6�������������6�&W������
���� /�(G��G� ��� ������� �GHFOLQLQJ� WR� H[WHQG� WKH
SUHVXPSWLRQ�WR�SDUROH�UHYRFDWLRQ��

7KH� VKRUW�� FRQFOXVLYH� DQVZHU� WR� UHVSRQGHQWV

PRRWQHVV� FODLP�� KRZHYHU�� LV� WKDW� WKLV� FDVH� LV� QRW
PRRW� EHFDXVH� LW� IDOOV� ����ZLWKLQ� D� VSHFLDO
FDWHJRU\� RI� GLVSXWHV� WKDW� DUH� �FDSDEOH� RI
UHSHWLWLRQ�� ZKLOH� �HYDGLQJ� UHYLHZ��� 6RXWKHUQ
3DFLILF� 7HUPLQDO� &R�� Y�� ,&&�� ����8�6�� ����� ����
���6�&W����������/�(G��������������$�GLVSXWH�IDOOV
LQWR�WKDW�FDWHJRU\��DQG�D�FDVH�EDVHG�RQ�WKDW�GLVSXWH
UHPDLQV� OLYH�� LI� ����� WKH� FKDOOHQJHG� DFWLRQ� >LV@� LQ
LWV�GXUDWLRQ�WRR�VKRUW���� WR�EH�IXOO\�OLWLJDWHG�SULRU
WR� LWV� FHVVDWLRQ� RU� H[SLUDWLRQ�� DQG� ���� WKHUH� >LV@� D
UHDVRQDEOH�H[SHFWDWLRQ� WKDW� WKH�VDPH�FRPSODLQLQJ
SDUW\�>ZLOO@�EH�VXEMHFWHG�WR�WKH�VDPH�DFWLRQ�DJDLQ��
:HLQVWHLQ�Y��%UDGIRUG������8�6���������������6�&W�
��������/�(G��G������������SHU�FXULDP��

����

���

2XU� SUHFHGHQW� PDNHV� FOHDU� WKDW� WKH� �FKDOOHQJHG
DFWLRQ��� 7XUQHU
V� LPSULVRQPHQW� IRU� XS� WR� ��
PRQWKV�� LV� �LQ� LWV� GXUDWLRQ� WRR� VKRUW� WR� EH� IXOO\
OLWLJDWHG��WKURXJK�WKH�VWDWH�FRXUWV��DQG�DUULYH�KHUH�
SULRU�WR�LWV��H[SLUDWLRQ���6HH��H�J���)LUVW�1DW��%DQN
RI�%RVWRQ�Y��%HOORWWL������8�6��������������� 6�&W�
������ ��� /�(G��G� ���� ������� �LQWHUQDO� TXRWDWLRQ
PDUNV� RPLWWHG�� ���±PRQWK� SHULRG� WRR� VKRUW��
6RXWKHUQ�3DFLILF�7HUPLQDO�&R���VXSUD��DW����±����

��� 6�&W�� ���� ��±\HDU� SHULRG� WRR� VKRUW��� $W� WKH
VDPH� WLPH�� WKHUH� LV� D� PRUH� WKDQ� �UHDVRQDEOH�
OLNHOLKRRG� WKDW�7XUQHU�ZLOO�DJDLQ�EH��VXEMHFWHG� WR
WKH�VDPH�DFWLRQ���$V�ZH�KDYH�SRLQWHG�RXW��VXSUD�
DW�������7XUQHU�KDV� IUHTXHQWO\� IDLOHG� WR�PDNH�KLV
FKLOG�VXSSRUW�SD\PHQWV��+H�KDV�EHHQ�WKH�VXEMHFW�RI
VHYHUDO� FLYLO� FRQWHPSW� SURFHHGLQJV�� +H� KDV� EHHQ
LPSULVRQHG�RQ� VHYHUDO�RI� WKRVH�RFFDVLRQV��:LWKLQ
PRQWKV�RI�KLV�UHOHDVH�IURP�WKH�LPSULVRQPHQW�KHUH
DW�LVVXH�KH�ZDV�DJDLQ�WKH�VXEMHFW�RI�FLYLO�FRQWHPSW
SURFHHGLQJV�� $QG� KH� ZDV� DJDLQ� LPSULVRQHG�� WKLV
WLPH� IRU� VL[� PRQWKV�� $V� RI� 'HFHPEHU� ��� �����
7XUQHU� ZDV� ����������� LQ� DUUHDUV�� DQG� DQRWKHU
FRQWHPSW�KHDULQJ�ZDV�VFKHGXOHG�IRU�0D\���������
$SS�� ���D�� 5HSO\� %ULHI� IRU� 3HWLWLRQHU� ��� Q�� ��
7KHVH� IDFWV� EULQJ� WKLV� FDVH� VTXDUHO\� ZLWKLQ� WKH
VSHFLDO�FDWHJRU\�RI�FDVHV�WKDW�DUH�QRW�PRRW�EHFDXVH
WKH� XQGHUO\LQJ� GLVSXWH� LV� �FDSDEOH� RI� UHSHWLWLRQ�
\HW� HYDGLQJ� UHYLHZ��� 6HH�� H�J��� 1HEUDVND� 3UHVV
$VVQ�� Y�� 6WXDUW�� ����8�6�� ����� ���±����� ��� 6�&W�
������ ��� /�(G��G� ���� ������� �LQWHUQDO� TXRWDWLRQ
PDUNV�RPLWWHG��

0RUHRYHU�� WKH� XQGHUO\LQJ� IDFWV� PDNH� WKLV� FDVH
XQOLNH� 'H)XQLV� Y�� 2GHJDDUG�� ���� 8�6�� ����� ��
6�&W�� ������ ��� /�(G��G� ���� �������SHU� FXULDP��
DQG�6W�� 3LHUUH� Y�� 8QLWHG� 6WDWHV�� ���� 8�6�� ���� ��
6�&W����������/�(G��������������SHU�FXULDP��� WZR
FDVHV� WKDW� UHVSRQGHQWV� EHOLHYH� UHTXLUH� XV� WR� ILQG
WKLV�FDVH�PRRW�UHJDUGOHVV��'H)XQLV�ZDV�PRRW��EXW
WKDW�LV�EHFDXVH�WKH�SODLQWLII�KLPVHOI�ZDV�XQOLNHO\�WR
DJDLQ� VXIIHU� WKH� FRQGXFW�RI�ZKLFK�KH� FRPSODLQHG
�DQG�RWKHUV� OLNHO\� WR�VXIIHU���� IURP�WKDW�FRQGXFW
FRXOG� EULQJ� WKHLU� RZQ� ODZVXLWV��� +HUH� SHWLWLRQHU
KLPVHOI�LV�OLNHO\�WR�VXIIHU�IXWXUH�LPSULVRQPHQW�

���

6W�� 3LHUUH� ZDV� PRRW� EHFDXVH� WKH� SHWLWLRQHU� �D
ZLWQHVV� KHOG� LQ� FRQWHPSW� DQG� VHQWHQFHG� WR� ILYH
PRQWKV
�LPSULVRQPHQW��KDG�IDLOHG�WR��DSSO\�WR�WKLV
&RXUW� IRU� D� VWD\�� RI� WKH� IHGHUDO�FRXUW� RUGHU
LPSRVLQJ� LPSULVRQPHQW�� ���� 8�6��� DW� ��±���� ��
6�&W�� ����� $QG�� OLNH� WKH� ZLWQHVV� LQ� 6W�� 3LHUUH�
7XUQHU� GLG� QRW� VHHN� D� VWD\�RI� WKH� FRQWHPSW� RUGHU
UHTXLULQJ� KLV� LPSULVRQPHQW��%XW� WKLV� FDVH�� XQOLNH
6W�� 3LHUUH�� DULVHV� RXW� RI� D� VWDWH�FRXUW� SURFHHGLQJ�
$QG�UHVSRQGHQWV�JLYH�XV�QR�UHDVRQ�WR�EHOLHYH�WKDW
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ZH�ZRXOG�KDYH��RU� WKDW�ZH�FRXOG�KDYH��JUDQWHG�D
WLPHO\� UHTXHVW� IRU�D� VWD\�KDG�RQH�EHHQ�PDGH��&I�
���8�6�&����������JUDQWLQJ�WKLV�&RXUW�MXULVGLFWLRQ
WR� UHYLHZ� ILQDO� VWDWH�FRXUW� MXGJPHQWV��� ,Q�6LEURQ�
ZH�UHMHFWHG�D�VLPLODU��PRRWQHVV��DUJXPHQW�IRU�MXVW
WKDW�UHDVRQ������8�6���DW�����Q���������6�&W�������
$QG� ZH� ILQG� WKLV� FDVH� VLPLODU� LQ� WKLV� UHVSHFW� WR
6LEURQ��QRW�WR�6W��3LHUUH��

,,,

$

:H�PXVW�GHFLGH�ZKHWKHU� WKH�'XH�3URFHVV�&ODXVH
JUDQWV�DQ�LQGLJHQW�GHIHQGDQW������ VXFK�DV�7XUQHU�
D� ULJKW� WR� VWDWH�DSSRLQWHG� FRXQVHO� DW� D� FLYLO
FRQWHPSW� SURFHHGLQJ�� ZKLFK� PD\� OHDG� WR� KLV
LQFDUFHUDWLRQ��7KLV�&RXUW
V� SUHFHGHQWV� SURYLGH� QR
GHILQLWLYH�DQVZHU� WR� WKDW�TXHVWLRQ��7KLV�&RXUW�KDV
ORQJ� KHOG� WKDW� WKH� 6L[WK� $PHQGPHQW� JUDQWV� DQ
LQGLJHQW� GHIHQGDQW� WKH� ULJKW� WR� VWDWH�DSSRLQWHG
FRXQVHO�LQ�D�FULPLQDO�FDVH��*LGHRQ�Y��:DLQZULJKW�
����8�6����������6�&W���������/�(G��G������������
$QG�ZH� KDYH� KHOG� WKDW� WKLV� VDPH� UXOH� DSSOLHV� WR
FULPLQDO� FRQWHPSW� SURFHHGLQJV� �RWKHU� WKDQ
VXPPDU\� SURFHHGLQJV��� 8QLWHG� 6WDWHV� Y�� 'L[RQ�
����8�6�� ����� ����� ���� 6�&W�� ������ ����/�(G��G
�������������&RRNH�Y��8QLWHG�6WDWHV������8�6������
��������6�&W����������/�(G�������������

����

%XW� WKH� 6L[WK� $PHQGPHQW� GRHV� QRW� JRYHUQ� FLYLO
FDVHV�� &LYLO� FRQWHPSW� GLIIHUV� IURP� FULPLQDO
FRQWHPSW� LQ� WKDW� LW� VHHNV� RQO\� WR� �FRHUF>H@� WKH
GHIHQGDQW� WR� GR�� ZKDW� D� FRXUW� KDG� SUHYLRXVO\
RUGHUHG�KLP�WR�GR��*RPSHUV�Y��%XFNV�6WRYH�	

������

5DQJH�&R��� ����8�6�� ����� ����� ��� 6�&W�� ����� ��
/�(G�� ���� �������� $� FRXUW� PD\� QRW� LPSRVH
SXQLVKPHQW��LQ�D�FLYLO�FRQWHPSW�SURFHHGLQJ�ZKHQ
LW�LV�FOHDUO\�HVWDEOLVKHG�WKDW�WKH�DOOHJHG�FRQWHPQRU
LV�XQDEOH� WR�FRPSO\�ZLWK� WKH� WHUPV�RI� WKH�RUGHU��
+LFNV�Y��)HLRFN������8�6������������Q���������6�&W�
������ ��� /�(G��G� ���� �������� $QG� RQFH� D� FLYLO
FRQWHPQRU�FRPSOLHV�ZLWK�WKH�XQGHUO\LQJ�RUGHU��KH
LV�SXUJHG�RI� WKH�FRQWHPSW�DQG�LV�IUHH��,G���DW�����

���� 6�&W�� ����� �KH� �FDUU>LHV@� WKH� NH\V� RI� >KLV@
SULVRQ� LQ� >KLV@� RZQ� SRFNHWV�� �LQWHUQDO� TXRWDWLRQ
PDUNV�RPLWWHG���

&RQVHTXHQWO\��WKH�&RXUW�KDV�PDGH�FOHDU��LQ�D�FDVH
QRW�LQYROYLQJ�WKH�ULJKW�WR�FRXQVHO��WKDW��ZKHUH�FLYLO
FRQWHPSW�LV�DW�LVVXH��WKH�)RXUWHHQWK�$PHQGPHQW
V
'XH� 3URFHVV� &ODXVH� DOORZV� D� 6WDWH� WR� SURYLGH
IHZHU� SURFHGXUDO� SURWHFWLRQV� WKDQ� LQ� D� FULPLQDO
FDVH��,G��� DW� ���±����� ���� 6�&W�� ����� �6WDWH�PD\
SODFH�WKH�EXUGHQ�RI�SURYLQJ�LQDELOLW\�WR�SD\�RQ�WKH
GHIHQGDQW��

7KLV� &RXUW� KDV� GHFLGHG� RQO\� D� KDQGIXO� RI� FDVHV
WKDW� PRUH� GLUHFWO\� FRQFHUQ� D� ULJKW� WR� FRXQVHO� LQ
FLYLO� PDWWHUV�� $QG� WKH� DSSOLFDWLRQ� RI� WKRVH
GHFLVLRQV� WR� WKH� SUHVHQW� FDVH� LV� QRW� FOHDU��2Q� WKH
RQH� KDQG�� WKH�&RXUW� KDV� KHOG� WKDW� WKH� )RXUWHHQWK
$PHQGPHQW� UHTXLUHV� WKH� 6WDWH� WR� SD\� IRU
UHSUHVHQWDWLRQ� E\� FRXQVHO� LQ� D� FLYLO� �MXYHQLOH
GHOLQTXHQF\�� SURFHHGLQJ� �ZKLFK� FRXOG� OHDG� WR
LQFDUFHUDWLRQ���,Q�UH�*DXOW������8�6�������±������
6�&W�����������/�(G��G����� ��������0RUHRYHU�� LQ
9LWHN� Y�� -RQHV������8�6�� ����� ���±��������� 6�&W�
������ ���/�(G��G� ���� �������� D� SOXUDOLW\� RI� IRXU
0HPEHUV� RI� WKLV� &RXUW�ZRXOG� KDYH� KHOG� WKDW� WKH
)RXUWHHQWK�$PHQGPHQW�UHTXLUHV�UHSUHVHQWDWLRQ�E\
FRXQVHO�LQ�D�SURFHHGLQJ�WR�WUDQVIHU�D�SULVRQ�LQPDWH
WR�D� VWDWH�KRVSLWDO� IRU� WKH�PHQWDOO\� LOO��)XUWKHU�� LQ
/DVVLWHU�Y��'HSDUWPHQW�RI�6RFLDO�6HUYV��RI�'XUKDP
&W\�������8�6����������6�&W�����������/�(G��G����
��������D�FDVH�WKDW�IRFXVHG�XSRQ�FLYLO�SURFHHGLQJV
OHDGLQJ�WR�ORVV�RI�SDUHQWDO�ULJKWV�� WKH�&RXUW�ZURWH
WKDW�WKH

�SUH�HPLQHQW� JHQHUDOL]DWLRQ� WKDW� HPHUJHV
IURP� WKLV� &RXUW
V� SUHFHGHQWV� RQ� DQ
LQGLJHQW
V�ULJKW�WR�DSSRLQWHG�FRXQVHO�LV�WKDW
VXFK� D� ULJKW� KDV� EHHQ� UHFRJQL]HG� WR� H[LVW
RQO\� ZKHUH� WKH� OLWLJDQW� PD\� ORVH� KLV
SK\VLFDO� OLEHUW\� LI� KH� ORVHV� WKH� OLWLJDWLRQ��
,G���DW���������6�&W�������

$QG� WKH� &RXUW� WKHQ� GUHZ� IURP� WKHVH� SUHFHGHQWV
�WKH� SUHVXPSWLRQ� WKDW� DQ� LQGLJHQW� OLWLJDQW� KDV� D
ULJKW� WR� DSSRLQWHG� ��� FRXQVHO� RQO\� ZKHQ�� LI� KH���
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ORVHV��KH�PD\�EH�GHSULYHG�RI�KLV�SK\VLFDO�OLEHUW\��
,G���DW���±��������6�&W�������

2Q� WKH� RWKHU� KDQG�� WKH� &RXUW� KDV� KHOG� WKDW� D
FULPLQDO� RIIHQGHU� IDFLQJ� UHYRFDWLRQ� RI� SUREDWLRQ
DQG�LPSULVRQPHQW�GRHV�QRW�RUGLQDULO\�KDYH�D�ULJKW
WR� FRXQVHO� DW� D� SUREDWLRQ� UHYRFDWLRQ� KHDULQJ�
*DJQRQ�Y��6FDUSHOOL������8�6����������6�&W�������
��� /�(G��G� ���� ������� �� VHH� DOVR�0LGGHQGRUI� Y�
+HQU\�� ���� 8�6�� ���� ��� 6�&W�� ������ ��� /�(G��G
���� ������� �QR�GXH�SURFHVV� ULJKW� ���� WR�FRXQVHO
LQ� VXPPDU\� FRXUW�PDUWLDO� SURFHHGLQJV��� $QG�� DW
WKH� VDPH� WLPH�� *DXOW�� 9LWHN� �� DQG� /DVVLWHU� DUH
UHDGLO\� GLVWLQJXLVKDEOH�� 7KH� FLYLO� MXYHQLOH
GHOLQTXHQF\� SURFHHGLQJ� DW� LVVXH� LQ� *DXOW� ZDV
�OLWWOH� GLIIHUHQW�� IURP�� DQG� �FRPSDUDEOH� LQ
VHULRXVQHVV�� WR��D�FULPLQDO�SURVHFXWLRQ������8�6��
DW������������6�&W�������� ,Q�9LWHN�� WKH� FRQWUROOLQJ
RSLQLRQ� IRXQG� QR� ULJKW� WR� FRXQVHO�� ���� 8�6��� DW
���±���������6�&W��������3RZHOO��-���FRQFXUULQJ�LQ
SDUW�� �DVVLVWDQFH� RI� PHQWDO� KHDOWK� SURIHVVLRQDOV
VXIILFLHQW���$QG�WKH�&RXUW
V�VWDWHPHQWV�LQ�/DVVLWHU
FRQVWLWXWH�SDUW�RI� LWV� UDWLRQDOH� IRU�GHQ\LQJ� D� ULJKW
WR� FRXQVHO� LQ� WKDW� FDVH�� :H� EHOLHYH� WKRVH
VWDWHPHQWV� DUH� EHVW� UHDG� DV� SRLQWLQJ� RXW� WKDW� WKH
&RXUW� SUHYLRXVO\� KDG� IRXQG� D� ULJKW� WR� FRXQVHO
�RQO\���LQ�FDVHV�LQYROYLQJ�LQFDUFHUDWLRQ��QRW�WKDW�D
ULJKW�WR�FRXQVHO�H[LVWV�LQ�DOO�VXFK�FDVHV��D�SRVLWLRQ
WKDW� ZRXOG� KDYH� EHHQ� GLIILFXOW� WR� UHFRQFLOH� ZLWK
*DJQRQ���

����

%

&LYLO�FRQWHPSW�SURFHHGLQJV�LQ�FKLOG�VXSSRUW�FDVHV
FRQVWLWXWH� RQH� SDUW� RI� D� KLJKO\� FRPSOH[� V\VWHP
GHVLJQHG�WR�DVVXUH�D�QRQFXVWRGLDO�SDUHQW
V� UHJXODU
SD\PHQW� RI� IXQGV� W\SLFDOO\� QHFHVVDU\� IRU� WKH
VXSSRUW�RI�KLV�FKLOGUHQ��2IWHQ� WKH� IDPLO\� UHFHLYHV
ZHOIDUH� VXSSRUW� IURP�D� VWDWH�DGPLQLVWHUHG� IHGHUDO
SURJUDP��DQG� WKH�6WDWH� WKHQ�VHHNV� UHLPEXUVHPHQW
IURP� WKH� QRQFXVWRGLDO� SDUHQW�� 6HH� ��� 8�6�&�� ��
����D����� ������ HG��� 6XSS�� ,,,��� ����D����� �����
HG�����6�&�&RGH�$QQ�������±�±���D���������������
&XP�6XSS���� 2WKHU� WLPHV� WKH� FXVWRGLDO� SDUHQW
�RIWHQ� WKH� PRWKHU�� EXW� VRPHWLPHV� WKH� IDWKHU�� D
JUDQGSDUHQW��RU�DQRWKHU�SHUVRQ�ZLWK�FXVWRG\��GRHV

QRW�UHFHLYH�JRYHUQPHQW�EHQHILWV�DQG�LV�HQWLWOHG�WR
UHFHLYH� WKH� VXSSRUW� SD\PHQWV� KHUVHOI����7KH
)HGHUDO� *RYHUQPHQW� KDV� FUHDWHG� DQ� HODERUDWH
SURFHGXUDO� PHFKDQLVP� GHVLJQHG� WR� KHOS� ERWK� WKH
JRYHUQPHQW� DQG� FXVWRGLDO� SDUHQWV� WR� VHFXUH� WKH
SD\PHQWV�WR�ZKLFK�WKH\�DUH�HQWLWOHG��6HH�JHQHUDOO\
%OHVVLQJ� Y�� )UHHVWRQH�� ���� 8�6�� ����� ����� ���
6�&W�� ������ ���� /�(G��G� ���� ������� �GHVFULELQJ
WKH� �LQWHUORFNLQJ� VHW� RI� FRRSHUDWLYH� IHGHUDO�VWDWH
ZHOIDUH�SURJUDPV�� DV� WKH\� UHODWH� WR� FKLOG� VXSSRUW
HQIRUFHPHQW������&)5�SW��������������SUHVFULELQJ
VWDQGDUGV� IRU� VWDWH�FKLOG� VXSSRUW�DJHQFLHV���7KHVH
V\VWHPV� RIWHQ� UHO\� XSRQ� ZDJH� ZLWKKROGLQJ�
H[SHGLWHG�SURFHGXUHV�IRU�PRGLI\LQJ�DQG�HQIRUFLQJ
FKLOG� VXSSRUW� RUGHUV�� DQG� DXWRPDWHG� GDWD
SURFHVVLQJ�����8�6�&���������D����E������������%XW
VRPHWLPHV� 6WDWHV� ZLOO� XVH� FRQWHPSW� RUGHUV� WR
HQVXUH� WKDW� WKH� FXVWRGLDO� SDUHQW� UHFHLYHV� VXSSRUW
SD\PHQWV� RU� WKH� JRYHUQPHQW� UHFHLYHV
UHLPEXUVHPHQW�� $OWKRXJK� VRPH� H[SHUWV� KDYH
FULWLFL]HG� WKLV� ODVW�PHQWLRQHG� SURFHGXUH�� DQG� WKH
)HGHUDO�*RYHUQPHQW�EHOLHYHV�WKDW��WKH�URXWLQH�XVH
RI� FRQWHPSW� IRU� QRQ�SD\PHQW� RI� FKLOG� VXSSRUW� LV
OLNHO\� WR� EH� DQ� LQHIIHFWLYH� VWUDWHJ\��� WKH
*RYHUQPHQW� DOVR� WHOOV� XV� WKDW� �FRHUFLYH
HQIRUFHPHQW� UHPHGLHV�� VXFK� DV� FRQWHPSW�� KDYH� D
UROH� WR� SOD\��� %ULHI� IRU� 8QLWHG� 6WDWHV� DV� $PLFXV
&XULDH���±����DQG�Q�����FLWLQJ�'HSW��RI�+HDOWK�DQG
+XPDQ� 6HUYLFHV�� 1DWLRQDO� &KLOG� 6XSSRUW
(QIRUFHPHQW�� 6WUDWHJLF� 3ODQ�� )<� ����±������ SS�
��� ����� 6RXWK� &DUROLQD�� ZKLFK� UHOLHV� KHDYLO\� RQ
FRQWHPSW� SURFHHGLQJV�� DJUHHV� WKDW� WKH\� DUH� DQ
LPSRUWDQW�WRRO�

���

:H� KHUH� FRQVLGHU� DQ� LQGLJHQW
V� ULJKW� WR� SDLG
FRXQVHO�DW�VXFK�D�FRQWHPSW�SURFHHGLQJ��,W�LV�D�FLYLO
SURFHHGLQJ�� $QG� ZH� FRQVHTXHQWO\� GHWHUPLQH� WKH
�VSHFLILF� GLFWDWHV� RI� GXH� SURFHVV�� E\� H[DPLQLQJ
WKH��GLVWLQFW�IDFWRUV��WKDW�WKLV�&RXUW�KDV�SUHYLRXVO\
IRXQG�XVHIXO�LQ�GHFLGLQJ�ZKDW�VSHFLILF�VDIHJXDUGV
WKH�&RQVWLWXWLRQ
V�'XH�3URFHVV�&ODXVH� UHTXLUHV� LQ
RUGHU� WR� PDNH� D� FLYLO� SURFHHGLQJ� IXQGDPHQWDOO\
IDLU��0DWKHZV�Y��(OGULGJH�� ����8�6�� ����� ����� ��
6�&W�� ����� ��� /�(G��G� ��� ������� �FRQVLGHULQJ
IDLUQHVV� RI� DQ� DGPLQLVWUDWLYH� SURFHHGLQJ��� $V
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UHOHYDQW� KHUH� WKRVH� IDFWRUV� LQFOXGH� ���� WKH� QDWXUH
RI��WKH�SULYDWH�LQWHUHVW�WKDW�ZLOO�EH����� DIIHFWHG��
���� WKH� FRPSDUDWLYH� �ULVN�� RI� DQ� �HUURQHRXV
GHSULYDWLRQ�� RI� WKDW� LQWHUHVW� ZLWK� DQG� ZLWKRXW
�DGGLWLRQDO� RU� VXEVWLWXWH� SURFHGXUDO� ���

VDIHJXDUGV��� DQG� ���� WKH�QDWXUH� DQG�PDJQLWXGH�RI
DQ\� FRXQWHUYDLOLQJ� LQWHUHVW� LQ� QRW� SURYLGLQJ
�DGGLWLRQDO� RU� VXEVWLWXWH� SURFHGXUDO� UHTXLUHPHQW
>V@��� ,ELG�� 6HH� DOVR� /DVVLWHU�� ���� 8�6��� DW� ��±���
���� 6�&W�� ����� �DSSO\LQJ� WKH� 0DWKHZV
IUDPHZRUN��

����

���

7KH��SULYDWH� LQWHUHVW� WKDW�ZLOO�EH�DIIHFWHG��DUJXHV
VWURQJO\� IRU� WKH� ULJKW� WR� FRXQVHO� WKDW� 7XUQHU
DGYRFDWHV�� 7KDW� LQWHUHVW� FRQVLVWV� RI� DQ� LQGLJHQW
GHIHQGDQW
V� ORVV� RI� SHUVRQDO� OLEHUW\� WKURXJK
LPSULVRQPHQW�� 7KH� LQWHUHVW� LQ� VHFXULQJ� WKDW
IUHHGRP��WKH�IUHHGRP��IURP�ERGLO\�UHVWUDLQW���OLHV
�DW� WKH� FRUH� RI� WKH� OLEHUW\� SURWHFWHG� E\� WKH� 'XH
3URFHVV� &ODXVH��� )RXFKD� Y�� /RXLVLDQD�� ���� 8�6�
������������ 6�&W�� ������ ����/�(G��G� ���� �������
$QG� ZH� KDYH�PDGH� FOHDU� WKDW� LWV� WKUHDWHQHG� ORVV
WKURXJK� OHJDO� SURFHHGLQJV� GHPDQGV� �GXH� SURFHVV
SURWHFWLRQ��� $GGLQJWRQ� Y�� 7H[DV�� ���� 8�6�� ����
��������6�&W�����������/�(G��G������������

*LYHQ�WKH�LPSRUWDQFH�RI�WKH�LQWHUHVW�DW�VWDNH��LW�LV
REYLRXVO\� LPSRUWDQW� WR� DVVXUH� DFFXUDWH
GHFLVLRQPDNLQJ� LQ� UHVSHFW� WR� WKH� NH\� �DELOLW\� WR
SD\�� TXHVWLRQ�� 0RUHRYHU�� WKH� IDFW� WKDW� DELOLW\� WR
FRPSO\� PDUNV� D� GLYLGLQJ� OLQH� EHWZHHQ� FLYLO� DQG
FULPLQDO� FRQWHPSW��+LFNV������8�6��� DW� ����� Q�� ��
����6�&W�� ������ UHLQIRUFHV� WKH�QHHG� IRU� DFFXUDF\�
7KDW� LV� EHFDXVH� DQ� LQFRUUHFW� GHFLVLRQ� �ZURQJO\
FODVVLI\LQJ� WKH� FRQWHPSW� SURFHHGLQJ� DV� FLYLO�� FDQ
LQFUHDVH� WKH� ULVN� RI� ZURQJIXO� LQFDUFHUDWLRQ� E\
GHSULYLQJ� WKH� GHIHQGDQW� RI� WKH� SURFHGXUDO
SURWHFWLRQV� �LQFOXGLQJ� FRXQVHO�� WKDW� WKH
&RQVWLWXWLRQ� ZRXOG� GHPDQG� LQ� D� FULPLQDO
SURFHHGLQJ��6HH��H�J���'L[RQ������8�6���DW���������
6�&W�� ����� �SURRI� EH\RQG� D� UHDVRQDEOH� GRXEW�
SURWHFWLRQ� IURP� GRXEOH� MHRSDUG\��� &RGLVSRWL� Y�
3HQQV\OYDQLD�� ���� 8�6�� ����� ���±����� ����� ��
6�&W�� ������ ��� /�(G��G� ���� ������� �MXU\� WULDO
ZKHUH� WKH� UHVXOW� LV� PRUH� WKDQ� VL[� PRQWKV

LPSULVRQPHQW��� $QG� VLQFH� ���� RI� FKLOG� VXSSRUW

DUUHDUV�QDWLRQZLGH�DUH�RZHG�E\�SDUHQWV�ZLWK�HLWKHU
QR�UHSRUWHG�LQFRPH�RU�LQFRPH�RI���������SHU�\HDU
RU�OHVV��WKH�LVVXH�RI�DELOLW\�WR�SD\�PD\�DULVH�IDLUO\
RIWHQ�� 6HH� (�� 6RUHQVHQ�� /�� 6RXVD�� 	� 6�� 6FKDQHU�
$VVHVVLQJ� &KLOG� 6XSSRUW� $UUHDUV� LQ� 1LQH� /DUJH
6WDWHV�DQG�WKH�1DWLRQ������������SUHSDUHG�E\�7KH
8UEDQ� ,QVWLWXWH��� RQOLQH� DW� KWWS���DVSH�
KKV�JRY�KVS����DVVHVVLQJ�&6�GHEW�UHSRUW�SGI� �DV
YLVLWHG� -XQH� ���� ������ DQG� DYDLODEOH� LQ� &OHUN� RI
&RXUW
V� FDVH� ILOH��� LG��� DW� ��� ��UHVHDUFK� VXJJHVWV
WKDW� PDQ\� REOLJRUV� ZKR� GR� QRW� KDYH� UHSRUWHG
TXDUWHUO\� ZDJHV� KDYH� UHODWLYHO\� OLPLWHG
UHVRXUFHV���� 3DWWHUVRQ�� ��� � &LYLO� &RQWHPSW� DQG
WKH� ,QGLJHQW� &KLOG� 6XSSRUW� 2EOLJRU�� 7KH� 6LOHQW
5HWXUQ�RI�'HEWRU
V�3ULVRQ�����&RUQHOO�-��/��	�3XE�
3RO
\� ���� ���� �������� 6HH� DOVR�� H�J���0F%ULGH� Y�
0F%ULGH������1�&������������Q���������6�(��G����
���� Q�� �� ������� �VXUYH\LQJ� 1RUWK� &DUROLQD
FRQWHPSW� RUGHUV� DQG� ILQGLQJ� WKDW� WKH� �IDLOXUH� RI
WULDO� FRXUWV� WR� PDNH� D� GHWHUPLQDWLRQ� RI� D
FRQWHPQRU
V� DELOLW\� WR� FRPSO\� LV� QRW� DOWRJHWKHU
LQIUHTXHQW���

���

2Q� WKH� RWKHU� KDQG�� WKH�'XH� 3URFHVV�&ODXVH� GRHV
QRW�DOZD\V�UHTXLUH�WKH�SURYLVLRQ�RI�FRXQVHO�LQ�FLYLO
SURFHHGLQJV�ZKHUH�LQFDUFHUDWLRQ�LV�WKUHDWHQHG��6HH
*DJQRQ�� ���� 8�6�� ����� ��� 6�&W�� ������ $QG� LQ
GHWHUPLQLQJ�ZKHWKHU�WKH�&ODXVH�UHTXLUHV�D�ULJKW�WR
FRXQVHO� KHUH�� ZH�PXVW� WDNH� DFFRXQW� RI� RSSRVLQJ
LQWHUHVWV��DV�ZHOO�DV�FRQVLGHU�WKH�SUREDEOH�YDOXH�RI
�DGGLWLRQDO� RU� VXEVWLWXWH� SURFHGXUDO� VDIHJXDUGV��
0DWKHZV��VXSUD��DW���������6�&W������

'RLQJ� VR�� ZH� ILQG� WKUHH� UHODWHG� FRQVLGHUDWLRQV
WKDW�� ZKHQ� WDNHQ� WRJHWKHU�� DUJXH� VWURQJO\� DJDLQVW
WKH� 'XH� 3URFHVV� &ODXVH� UHTXLULQJ� WKH� 6WDWH� WR
SURYLGH� LQGLJHQWV� ZLWK� FRXQVHO� LQ� HYHU\
SURFHHGLQJ�RI�WKH�NLQG�EHIRUH�XV�

)LUVW�� WKH� FULWLFDO� TXHVWLRQ� OLNHO\� DW� LVVXH� LQ� WKHVH
FDVHV� FRQFHUQV�� DV� ZH� KDYH� ���� VDLG�� WKH
GHIHQGDQW
V� DELOLW\� WR� SD\�� 7KDW� TXHVWLRQ� LV� RIWHQ
FORVHO\� UHODWHG� WR� WKH� TXHVWLRQ� RI� WKH� GHIHQGDQW
V
LQGLJHQFH�� %XW� ZKHQ� WKH� ULJKW� SURFHGXUHV� DUH� LQ
SODFH��LQGLJHQFH�FDQ�EH�D�TXHVWLRQ�WKDW�LQ�PDQ\²
EXW�QRW�DOO²FDVHV�LV�VXIILFLHQWO\�VWUDLJKWIRUZDUG�WR

����
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ZDUUDQW� GHWHUPLQDWLRQ� SULRU� WR� SURYLGLQJ� D
GHIHQGDQW� ZLWK� FRXQVHO�� HYHQ� LQ� D� FULPLQDO� FDVH�
)HGHUDO� ODZ�� IRU� H[DPSOH�� UHTXLUHV� D� FULPLQDO
GHIHQGDQW�WR�SURYLGH�LQIRUPDWLRQ�VKRZLQJ�WKDW�KH
LV� LQGLJHQW�� DQG� WKHUHIRUH� HQWLWOHG� WR� VWDWH�IXQGHG
FRXQVHO��EHIRUH�KH�FDQ�UHFHLYH�WKDW�DVVLVWDQFH��6HH
���8�6�&��������$�E��

6HFRQG�� VRPHWLPHV�� DV� KHUH�� WKH� SHUVRQ�RSSRVLQJ
WKH�GHIHQGDQW�DW�WKH�KHDULQJ�LV�QRW�WKH�JRYHUQPHQW
UHSUHVHQWHG�E\�FRXQVHO�EXW�WKH�FXVWRGLDO�SDUHQW�XQ
UHSUHVHQWHG� E\� FRXQVHO�� ���6HH� 'HSW�� RI� +HDOWK
DQG� +XPDQ� 6HUYLFHV�� 2IILFH� RI� &KLOG� 6XSSRUW
(QIRUFHPHQW��8QGHUVWDQGLQJ�&KLOG�6XSSRUW�'HEW�
$�*XLGH�WR�([SORULQJ�&KLOG�6XSSRUW�'HEW�LQ�<RXU
6WDWH������������������RI�QDWLRQZLGH�DUUHDUV��DQG
���� LQ� 6RXWK� &DUROLQD�� DUH� QRW� RZHG� WR� WKH
JRYHUQPHQW��� 7KH� FXVWRGLDO� SDUHQW�� SHUKDSV� D
ZRPDQ�ZLWK�FXVWRG\�RI�RQH�RU�PRUH�FKLOGUHQ��PD\
EH� UHODWLYHO\� SRRU�� XQHPSOR\HG�� DQG� XQDEOH� WR
DIIRUG�FRXQVHO��<HW� VKH�PD\�KDYH�HQFRXUDJHG� WKH
FRXUW�WR�HQIRUFH�LWV�RUGHU�WKURXJK�FRQWHPSW��&I��7U�
&RQWHPSW� 3URFHHGLQJV� �6HSW�� ���� ������� $SS�
��D±��D��5RJHUV�DVNV�FRXUW�� LQ�OLJKW�RI�SDWWHUQ�RI
QRQSD\PHQW��WR�FRQILQH�7XUQHU���6KH�PD\�EH�DEOH
WR� SURYLGH� WKH� FRXUW�ZLWK� VLJQLILFDQW� LQIRUPDWLRQ�
&I�� LG��� DW� ��D±��D� �5RJHUV� GHVFULEHV� ZKHUH
7XUQHU� OLYHG� DQG�ZRUNHG���$QG� WKH�SURFHHGLQJ� LV
XOWLPDWHO\�IRU�KHU�EHQHILW�

���

$�UHTXLUHPHQW�WKDW�WKH�6WDWH�SURYLGH�FRXQVHO�WR�WKH
QRQFXVWRGLDO�SDUHQW�LQ�WKHVH�FDVHV�FRXOG�FUHDWH�DQ
DV\PPHWU\� RI� UHSUHVHQWDWLRQ� WKDW� ZRXOG� �DOWHU
VLJQLILFDQWO\� WKH� QDWXUH� RI� WKH� SURFHHGLQJ��
*DJQRQ�� VXSUD�� DW� ����� ��� 6�&W�� ������ 'RLQJ� VR
FRXOG� PHDQ� D� GHJUHH� RI� IRUPDOLW\� RU� GHOD\� WKDW
ZRXOG�XQGXO\�VORZ�SD\PHQW�WR�WKRVH�LPPHGLDWHO\
LQ�QHHG��$QG��SHUKDSV�PRUH�LPSRUWDQW�IRU�SUHVHQW
SXUSRVHV�� GRLQJ� VR� FRXOG� PDNH� WKH� SURFHHGLQJV
OHVV� IDLU� RYHUDOO�� LQFUHDVLQJ� WKH� ULVN�RI� D� GHFLVLRQ
WKDW� ZRXOG� HUURQHRXVO\� GHSULYH� D� IDPLO\� RI� WKH
VXSSRUW�LW�LV�HQWLWOHG�WR�UHFHLYH��7KH�QHHGV�RI�VXFK
IDPLOLHV�SOD\�DQ�LPSRUWDQW�UROH�LQ�RXU�DQDO\VLV��&I�
SRVW��DW������±�������RSLQLRQ�RI�7+20$6��-���

7KLUG��DV�WKH�6ROLFLWRU�*HQHUDO�SRLQWV�RXW��WKHUH�LV
DYDLODEOH� D� VHW� RI� �VXEVWLWXWH� SURFHGXUDO
VDIHJXDUGV���0DWKHZV������8�6��� DW� �������� 6�&W�
�����ZKLFK��LI�HPSOR\HG�WRJHWKHU��FDQ�VLJQLILFDQWO\
UHGXFH� WKH� ULVN� RI� DQ� HUURQHRXV� GHSULYDWLRQ� RI
OLEHUW\�� 7KH\� FDQ� GR� VR�� PRUHRYHU�� ZLWKRXW
LQFXUULQJ� VRPH� RI� WKH� GUDZEDFNV� LQKHUHQW� LQ
UHFRJQL]LQJ� DQ� DXWRPDWLF� ULJKW� WR� FRXQVHO�� 7KRVH
VDIHJXDUGV�LQFOXGH�����QRWLFH�WR�WKH�GHIHQGDQW�WKDW
KLV� �DELOLW\� WR� SD\�� LV� D� FULWLFDO� LVVXH� LQ� WKH
FRQWHPSW�SURFHHGLQJ������WKH�XVH�RI�D�IRUP��RU�WKH
HTXLYDOHQW��WR�HOLFLW�UHOHYDQW�ILQDQFLDO�LQIRUPDWLRQ�
���� DQ� RSSRUWXQLW\� DW� WKH� KHDULQJ� IRU� ��� WKH
GHIHQGDQW� WR� UHVSRQG� WR� VWDWHPHQWV� DQG�TXHVWLRQV
DERXW�KLV�ILQDQFLDO�VWDWXV���H�J���WKRVH�WULJJHUHG�E\
KLV� UHVSRQVHV� RQ� WKH� IRUP��� DQG� ���� DQ� H[SUHVV
ILQGLQJ� E\� WKH� FRXUW� WKDW� WKH� GHIHQGDQW� KDV� WKH
DELOLW\� WR� SD\�� 6HH� 7U�� RI�2UDO�$UJ�� ��±���� %ULHI
IRU� 8QLWHG� 6WDWHV� DV� $PLFXV� &XULDH� ��±���� ,Q
SUHVHQWLQJ� WKHVH� DOWHUQDWLYHV�� WKH� *RYHUQPHQW
GUDZV�XSRQ�FRQVLGHUDEOH�H[SHULHQFH�LQ�KHOSLQJ�WR
PDQDJH� VWDWXWRULO\� PDQGDWHG� IHGHUDO�VWDWH� HIIRUWV
WR� HQIRUFH� FKLOG� VXSSRUW� RUGHUV�� 6HH� VXSUD�� DW
������ ,W� GRHV� QRW� FODLP� WKDW� WKH\� DUH� WKH� RQO\
SRVVLEOH� DOWHUQDWLYHV�� DQG� WKLV� &RXUW
V� FDVHV
VXJJHVW�� IRU� H[DPSOH�� WKDW� VRPHWLPHV� DVVLVWDQFH
RWKHU� WKDQ� SXUHO\� OHJDO� DVVLVWDQFH� �KHUH�� VD\�� WKDW
RI� D� QHXWUDO� VRFLDO� ZRUNHU�� FDQ� SURYH
FRQVWLWXWLRQDOO\� VXIILFLHQW�� &I��9LWHN�� ���� 8�6��� DW
���±���������6�&W��������3RZHOO��-���FRQFXUULQJ�LQ
SDUW�� �SURYLVLRQ� RI� PHQWDO� KHDOWK� SURIHVVLRQDO��
%XW� WKH� ����*RYHUQPHQW� GRHV� FODLP� WKDW� WKHVH
DOWHUQDWLYHV�FDQ�DVVXUH� WKH��IXQGDPHQWDO�IDLUQHVV�
RI� WKH� SURFHHGLQJ� HYHQ�ZKHUH� WKH� 6WDWH� GRHV� QRW
SD\�IRU�FRXQVHO�IRU�DQ�LQGLJHQW�GHIHQGDQW�

���

����

:KLOH� UHFRJQL]LQJ� WKH� VWUHQJWK� RI� 7XUQHU
V
DUJXPHQWV�� ZH� XOWLPDWHO\� EHOLHYH� WKDW� WKH� WKUHH
FRQVLGHUDWLRQV�ZH�KDYH� MXVW� GLVFXVVHG�PXVW� FDUU\
WKH�GD\��,Q�RXU�YLHZ��D�FDWHJRULFDO�ULJKW�WR�FRXQVHO
LQ�SURFHHGLQJV�RI� WKH�NLQG�EHIRUH�XV�ZRXOG�FDUU\
ZLWK� LW� GLVDGYDQWDJHV� �LQ� WKH� IRUP� RI� XQIDLUQHVV
DQG� GHOD\�� WKDW�� LQ� WHUPV� RI� XOWLPDWH� IDLUQHVV�
ZRXOG�GHSULYH�LW�RI�VLJQLILFDQW�VXSHULRULW\�RYHU�WKH
DOWHUQDWLYHV� WKDW� ZH� KDYH� PHQWLRQHG�� :H
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FRQVHTXHQWO\� KROG� WKDW� WKH� 'XH� 3URFHVV� &ODXVH
GRHV� QRW� DXWRPDWLFDOO\� UHTXLUH� WKH� SURYLVLRQ� RI
FRXQVHO� DW� FLYLO� FRQWHPSW� SURFHHGLQJV� WR� DQ
LQGLJHQW� LQGLYLGXDO� ZKR� LV� VXEMHFW� WR� D� FKLOG
VXSSRUW� RUGHU�� HYHQ� LI� WKDW� LQGLYLGXDO� IDFHV
LQFDUFHUDWLRQ��IRU�XS� WR�D�\HDU��� ,Q�SDUWLFXODU�� WKDW
&ODXVH� GRHV� QRW� UHTXLUH� WKH� SURYLVLRQ� RI� FRXQVHO
ZKHUH� WKH� RSSRVLQJ� SDUHQW� RU� RWKHU� FXVWRGLDQ� �WR
ZKRP�VXSSRUW�IXQGV�DUH�RZHG��LV�QRW�UHSUHVHQWHG
E\� FRXQVHO� DQG� WKH� 6WDWH� SURYLGHV� DOWHUQDWLYH
SURFHGXUDO�VDIHJXDUGV�HTXLYDOHQW�WR�WKRVH�ZH�KDYH
PHQWLRQHG� �DGHTXDWH� QRWLFH� RI� WKH� LPSRUWDQFH� RI
DELOLW\� WR� SD\�� IDLU� RSSRUWXQLW\� WR� SUHVHQW�� DQG� WR
GLVSXWH��UHOHYDQW�LQIRUPDWLRQ��DQG�FRXUW�ILQGLQJV��
���:H�GR�QRW�DGGUHVV�FLYLO�FRQWHPSW�SURFHHGLQJV
ZKHUH� WKH� XQGHUO\LQJ� FKLOG� VXSSRUW� SD\PHQW� LV
RZHG�WR�WKH�6WDWH��IRU�H[DPSOH��IRU�UHLPEXUVHPHQW
RI�ZHOIDUH� IXQGV�SDLG� WR� WKH�SDUHQW�ZLWK� FXVWRG\�
6HH� VXSUD�� DW� ������ 7KRVH� SURFHHGLQJV� PRUH
FORVHO\�UHVHPEOH�GHEW�FROOHFWLRQ�SURFHHGLQJV��7KH
JRYHUQPHQW� LV� OLNHO\� WR� KDYH� FRXQVHO� RU� VRPH
RWKHU� FRPSHWHQW� UHSUHVHQWDWLYH�� &I�� -RKQVRQ� Y�
=HUEVW������8�6����������±��������6�&W����������
/�(G����������������>7@KH�DYHUDJH�GHIHQGDQW�GRHV
QRW� KDYH� WKH� SURIHVVLRQDO� OHJDO� VNLOO� WR� SURWHFW
KLPVHOI� ZKHQ� EURXJKW� EHIRUH� D� WULEXQDO� ZLWK
SRZHU� WR� WDNH� KLV� OLIH� RU� OLEHUW\�� ZKHUHLQ� WKH
SURVHFXWLRQ� LV� SUHVHQWHG� E\� H[SHULHQFHG� DQG
OHDUQHG� FRXQVHO� �� �HPSKDVLV� DGGHG���� $QG� WKLV
NLQG�RI�SURFHHGLQJ�LV�QRW�EHIRUH�XV��1HLWKHU�GR�ZH
DGGUHVV�ZKDW�GXH�SURFHVV�UHTXLUHV�LQ�DQ�XQXVXDOO\
FRPSOH[� FDVH� ZKHUH� D� GHIHQGDQW� �FDQ� IDLUO\� EH
UHSUHVHQWHG�RQO\�E\�D� WUDLQHG�DGYRFDWH���*DJQRQ�
���� 8�6��� DW� ����� ��� 6�&W�� ������ VHH� DOVR� 5HSO\
%ULHI� IRU� 3HWLWLRQHU� ��±��� �QRW� FODLPLQJ� WKDW
7XUQHU
V�FDVH�LV�HVSHFLDOO\�FRPSOH[��

���

,9

7KH� UHFRUG� LQGLFDWHV� WKDW� 7XUQHU� UHFHLYHG� QHLWKHU
FRXQVHO� QRU� WKH� EHQHILW� RI� DOWHUQDWLYH� SURFHGXUHV
OLNH� WKRVH�ZH�KDYH�GHVFULEHG��+H�GLG�QRW� UHFHLYH
FOHDU�QRWLFH�WKDW�KLV�DELOLW\�WR�SD\�ZRXOG�FRQVWLWXWH
WKH� FULWLFDO� TXHVWLRQ� LQ� KLV� FLYLO� FRQWHPSW
SURFHHGLQJ��1R�RQH�SURYLGHG�KLP�ZLWK�D�IRUP��RU
WKH� HTXLYDOHQW�� GHVLJQHG� WR� HOLFLW� LQIRUPDWLRQ

DERXW� KLV� ILQDQFLDO� FLUFXPVWDQFHV�� 7KH� FRXUW� GLG
QRW�ILQG�WKDW�7XUQHU�ZDV�DEOH�WR�SD\�KLV�DUUHDUDJH�
EXW� LQVWHDG� OHIW� WKH� UHOHYDQW� �ILQGLQJ�� VHFWLRQ� RI
WKH� FRQWHPSW� RUGHU� EODQN�� 7KH� FRXUW� QRQHWKHOHVV
IRXQG� 7XUQHU� LQ� FRQWHPSW� DQG� RUGHUHG� KLP
LQFDUFHUDWHG�� 8QGHU� WKHVH� FLUFXPVWDQFHV� 7XUQHU
V
LQFDUFHUDWLRQ�YLRODWHG�WKH�'XH�3URFHVV�&ODXVH�

:H� YDFDWH� WKH� MXGJPHQW� RI� WKH� 6RXWK� &DUROLQD
6XSUHPH� &RXUW� DQG� UHPDQG� WKH� FDVH� IRU� IXUWKHU
SURFHHGLQJV�QRW�LQFRQVLVWHQW�ZLWK�WKLV�RSLQLRQ�

,W� LV� VR� RUGHUHG�� ��� -XVWLFH� 7+20$6�� ZLWK
ZKRP� -XVWLFH� 6&$/,$� MRLQV�� DQG� ZLWK� ZKRP
7+(�&+,()�-867,&(�DQG�-XVWLFH�$/,72�MRLQ�DV
WR�3DUWV�,±%�DQG�,,��GLVVHQWLQJ�

���

7KH� 'XH� 3URFHVV� &ODXVH� RI� WKH� )RXUWHHQWK
$PHQGPHQW�GRHV�QRW�SURYLGH�D�ULJKW�WR�DSSRLQWHG
FRXQVHO� IRU� LQGLJHQW� GHIHQGDQWV� IDFLQJ
LQFDUFHUDWLRQ� LQ� FLYLO� FRQWHPSW� SURFHHGLQJV�
7KHUHIRUH�� ,� ZRXOG� ���� DIILUP�� $OWKRXJK� WKH
&RXUW� DJUHHV� WKDW� DSSRLQWHG� FRXQVHO� ZDV� QRW
UHTXLUHG� LQ� WKLV� FDVH�� LW� QHYHUWKHOHVV� YDFDWHV� WKH
MXGJPHQW�RI�WKH�6RXWK�&DUROLQD�6XSUHPH�&RXUW�RQ
D� GLIIHUHQW� JURXQG�� ZKLFK� WKH� SDUWLHV� KDYH� QHYHU
UDLVHG��6ROHO\�DW�WKH�LQYLWDWLRQ�RI�WKH�8QLWHG�6WDWHV
DV� DPLFXV� FXULDH�� WKH� PDMRULW\� GHFLGHV� WKDW
7XUQHU
V�FRQWHPSW�SURFHHGLQJ�YLRODWHG�GXH�SURFHVV
EHFDXVH� LW� GLG� QRW� LQFOXGH� �DOWHUQDWLYH� SURFHGXUDO
VDIHJXDUGV��� $QWH�� DW� ������ &RQVLVWHQW� ZLWK� WKLV
&RXUW
V� ORQJVWDQGLQJ� SUDFWLFH�� ,� ZRXOG� QRW� UHDFK
WKDW�TXHVWLRQ�

����

�

� ,�DJUHH�ZLWK�WKH�&RXUW� WKDW� WKLV�FDVH�LV�QRW

PRRW� EHFDXVH� WKH� FKDOOHQJHG� DFWLRQ� LV

OLNHO\� WR� UHFXU� \HW� LV� VR� EULHI� WKDW� LW

RWKHUZLVH�HYDGHV�RXU�UHYLHZ��$QWH��DW�����
±������

,

7KH� RQO\� TXHVWLRQ� UDLVHG� LQ� WKLV� FDVH� LV� ZKHWKHU
WKH� 'XH� 3URFHVV� &ODXVH� RI� WKH� )RXUWHHQWK
$PHQGPHQW� FUHDWHV� D� ULJKW� WR� DSSRLQWHG� FRXQVHO
IRU�DOO� LQGLJHQW�GHIHQGDQWV�IDFLQJ�LQFDUFHUDWLRQ� LQ
FLYLO�FRQWHPSW�SURFHHGLQJV��,W�GRHV�QRW�
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$

8QGHU� DQ� RULJLQDO� XQGHUVWDQGLQJ� RI� WKH
&RQVWLWXWLRQ�� WKHUH� LV�QR�EDVLV�IRU�FRQFOXGLQJ�WKDW
WKH� JXDUDQWHH� RI� GXH� SURFHVV� VHFXUHV� D� ULJKW� WR
DSSRLQWHG� FRXQVHO� LQ� FLYLO� FRQWHPSW� SURFHHGLQJV�
,W� FHUWDLQO\� GRHV� QRW� GR� VR� WR� WKH� H[WHQW� WKDW� WKH
'XH� 3URFHVV� &ODXVH� UHTXLUHV� �� µWKDW� RXU
*RYHUQPHQW�PXVW� SURFHHG� DFFRUGLQJ� WR� WKH� �ODZ
RI� WKH� ODQG�²WKDW� LV�� DFFRUGLQJ� WR� ZULWWHQ
FRQVWLWXWLRQDO� DQG� VWDWXWRU\� SURYLVLRQV�¶� ��+DPGL
Y�� 5XPVIHOG�� ����8�6�� ����� ����� ���� 6�&W�� �����
���� /�(G��G� ���� ������� �7+20$6�� -��
GLVVHQWLQJ���TXRWLQJ�,Q�UH�:LQVKLS������8�6������
����� ��� 6�&W�� ������ ��� /�(G��G� ���� ���������
�%ODFN�� -��� GLVVHQWLQJ���� 1R� RQH� FRQWHQGV� WKDW
6RXWK� &DUROLQD� ODZ� HQWLWOHV� 7XUQHU� WR� DSSRLQWHG
FRXQVHO�� 1RU� GRHV� DQ\� IHGHUDO� VWDWXWH� RU
FRQVWLWXWLRQDO� SURYLVLRQ� VR� SURYLGH��$OWKRXJK� WKH
6L[WK� $PHQGPHQW� VHFXUHV� D� ULJKW� WR� �WKH
$VVLVWDQFH� RI� &RXQVHO��� LW� GRHV� QRW� DSSO\� KHUH
EHFDXVH� FLYLO� FRQWHPSW� SURFHHGLQJV� DUH� QRW
�FULPLQDO�SURVHFXWLRQV���8�6��&RQVW���$PGW�����VHH
DQWH��DW�������0RUHRYHU��DV�RULJLQDOO\�XQGHUVWRRG�
WKH� 6L[WK�$PHQGPHQW� JXDUDQWHHG� RQO\� WKH� �ULJKW
WR�HPSOR\�FRXQVHO��RU� WR�XVH�YROXQWHHUHG�VHUYLFHV
RI�FRXQVHO���LW�GLG�QRW�UHTXLUH�WKH�FRXUW�WR�DSSRLQW
FRXQVHO� LQ�DQ\�FLUFXPVWDQFH��3DGLOOD�Y��.HQWXFN\�
���� 8�6�� ����� ±±±±�� ���� 6�&W�� ������ ������ ���
/�(G��G�������������6&$/,$��-���GLVVHQWLQJ���VHH
DOVR�8QLWHG� 6WDWHV� Y�� 9DQ� 'X]HH�� ���� 8�6�� ����
����� ��� 6�&W�� ����� ��� /�(G�� ���� ������� �� :�
%HDQH\��7KH�5LJKW�WR�&RXQVHO�LQ�$PHULFDQ�&RXUWV
��±���� ��±��� �������� )�� +HOOHU�� 7KH� 6L[WK
$PHQGPHQW� WR� WKH� &RQVWLWXWLRQ� RI� WKH� 8QLWHG
6WDWHV������������

���

$SSRLQWHG� FRXQVHO� LV� DOVR� QRW� UHTXLUHG� LQ� FLYLO
FRQWHPSW� SURFHHGLQJV� XQGHU� D� VRPHZKDW� EURDGHU
UHDGLQJ�RI�WKH�'XH�3URFHVV�&ODXVH��ZKLFK�WDNHV�LW
WR� DSSURYH� �� µ>D@� SURFHVV� RI� ODZ�� ZKLFK� LV� QRW
RWKHUZLVH� IRUELGGHQ�� ���� >WKDW@� FDQ� VKRZ� WKH
VDQFWLRQ�RI�VHWWOHG�XVDJH�¶���:HLVV�Y��8QLWHG�6WDWHV�
����8�6����������������6�&W�����������/�(G��G��
������� �6&$/,$�� -��� FRQFXUULQJ� LQ� SDUW� DQG
FRQFXUULQJ� LQ� MXGJPHQW�� �TXRWLQJ� +XUWDGR� Y�

&DOLIRUQLD�� ���� 8�6�� ����� ����� �� 6�&W�� ����� ��
/�(G�� ���� ������� ��� 'HVSLWH� D� ORQJ� KLVWRU\� RI
FRXUWV� H[HUFLVLQJ� FRQWHPSW� DXWKRULW\�� 7XUQHU� KDV
QRW� LGHQWLILHG� DQ\� HYLGHQFH� WKDW� FRXUWV� DSSRLQWHG
FRXQVHO�LQ�WKRVH�SURFHHGLQJV��6HH�0LQH�:RUNHUV�Y�
%DJZHOO������8�6����������������6�&W�� ������ ���
/�(G��G�������������GHVFULELQJ�FRXUWV
� WUDGLWLRQDO
DVVXPSWLRQ�RI��LQKHUHQW�FRQWHPSW�DXWKRULW\����VHH
DOVR���:��%ODFNVWRQH��&RPPHQWDULHV�RQ�WKH�/DZV
RI� (QJODQG� ���±���� ������� �GHVFULELQJ� WKH
�VXPPDU\� SURFHHGLQJV�� XVHG� WR� DGMXGLFDWH
FRQWHPSW���,QGHHG��7XUQHU�FRQFHGHV�WKDW�FRQWHPSW
SURFHHGLQJV� ZLWKRXW� DSSRLQWHG� FRXQVHO� KDYH� WKH
EOHVVLQJ�RI�KLVWRU\��6HH�����7U��RI�2UDO�$UJ����±
����DGPLWWLQJ�WKDW�WKHUH�LV�QR�KLVWRULFDO�VXSSRUW�IRU
7XUQHU
V�UXOH���VHH�DOVR�%ULHI�IRU�5HVSRQGHQWV���±
������%

����

���

(YHQ� XQGHU� WKH� &RXUW
V� PRGHUQ� LQWHUSUHWDWLRQ� RI
WKH�&RQVWLWXWLRQ��WKH�'XH�3URFHVV�&ODXVH�GRHV�QRW
SURYLGH� D� ULJKW� WR� DSSRLQWHG� FRXQVHO� IRU� DOO
LQGLJHQW� GHIHQGDQWV� IDFLQJ� LQFDUFHUDWLRQ� LQ� FLYLO
FRQWHPSW� SURFHHGLQJV�� 6XFK� D� UHDGLQJ� ZRXOG
UHQGHU�WKH�6L[WK�$PHQGPHQW�ULJKW�WR�FRXQVHO²DV
LW�LV�FXUUHQWO\�XQGHUVWRRG²VXSHUIOXRXV��0RUHRYHU�
LW� DSSHDUV� WKDW� HYHQ� FDVHV� DSSO\LQJ� WKH� &RXUW
V
PRGHUQ� LQWHUSUHWDWLRQ� RI� GXH� SURFHVV� KDYH� QRW
XQGHUVWRRG� LW� WR� FDWHJRULFDOO\� UHTXLUH� DSSRLQWHG
FRXQVHO� LQ� FLUFXPVWDQFHV� RXWVLGH� WKRVH� RWKHUZLVH
FRYHUHG�E\�WKH�6L[WK�$PHQGPHQW�

�

8QGHU�WKH�&RXUW
V�FXUUHQW�MXULVSUXGHQFH��WKH�6L[WK
$PHQGPHQW� HQWLWOHV� LQGLJHQW� GHIHQGDQWV� WR
DSSRLQWHG� FRXQVHO� LQ� IHORQ\� FDVHV� DQG� RWKHU
FULPLQDO� FDVHV� UHVXOWLQJ� LQ� D� VHQWHQFH� RI
LPSULVRQPHQW�� 6HH� *LGHRQ� Y�� :DLQZULJKW�� ���
8�6����������±����� ��� 6�&W�� ����� �� /�(G��G� ���
������� ��$UJHUVLQJHU� Y��+DPOLQ������8�6�� ���� ���
��� 6�&W�� ������ ��� /�(G��G� ���� ������� �� 6FRWW� Y�
,OOLQRLV������8�6����������±��������6�&W����������
/�(G��G� ���� ������� �� $ODEDPD� Y�� 6KHOWRQ�� ���
8�6������������ ���� 6�&W�� ������ ����/�(G��G� ���
�������� 7XUQHU� FRQFHGHV� WKDW�� HYHQ� XQGHU� WKHVH
FDVHV�� WKH�6L[WK�$PHQGPHQW�GRHV�QRW� HQWLWOH�KLP
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WR� DSSRLQWHG� FRXQVHO�� 6HH� 5HSO\� %ULHI� IRU
3HWLWLRQHU�����DFNQRZOHGJLQJ�WKDW��FLYLO�FRQWHPSW
LV�QRW�D�µFULPLQDO�SURVHFXWLRQ¶�ZLWKLQ�WKH�PHDQLQJ
RI�WKH�6L[WK�$PHQGPHQW����+H�DUJXHV�LQVWHDG�WKDW
�WKH�ULJKW� WR�WKH�DVVLVWDQFH�RI�FRXQVHO�IRU�SHUVRQV
IDFLQJ�LQFDUFHUDWLRQ�DULVHV�QRW�RQO\�IURP�WKH�6L[WK
$PHQGPHQW�� EXW� DOVR� IURP� WKH� UHTXLUHPHQW� RI
IXQGDPHQWDO� IDLUQHVV� XQGHU� WKH� 'XH� 3URFHVV
&ODXVH� RI� WKH� )RXUWHHQWK�$PHQGPHQW��� %ULHI� IRU
3HWLWLRQHU�����,Q�KLV�YLHZ��WKLV�&RXUW�KDV�UHOLHG�RQ
GXH� SURFHVV� WR� �UHMHF>W@� IRUPDOLVWLF� GLVWLQFWLRQV
EHWZHHQ� FULPLQDO� DQG� FLYLO� SURFHHGLQJV�� LQVWHDG
FRQFOXGLQJ�WKDW�LQFDUFHUDWLRQ�RU�RWKHU�FRQILQHPHQW
WULJJHUV�WKH�ULJKW�WR�FRXQVHO���,G���DW����

%XW� LI� WKH�'XH� 3URFHVV� &ODXVH� FUHDWHG� D� ULJKW� WR
DSSRLQWHG� FRXQVHO� LQ� DOO� SURFHHGLQJV� ZLWK� WKH
SRWHQWLDO�IRU�GHWHQWLRQ��WKHQ�WKH�6L[WK�$PHQGPHQW
ULJKW� WR� DSSRLQWHG� FRXQVHO� ZRXOG� ��� EH
XQQHFHVVDU\��8QGHU�7XUQHU
V�WKHRU\��HYHU\�LQVWDQFH
LQ�ZKLFK�WKH�6L[WK�$PHQGPHQW�JXDUDQWHHV�D�ULJKW
WR� DSSRLQWHG� FRXQVHO� LV� FRYHUHG� DOVR� E\� WKH�'XH
3URFHVV�&ODXVH��7KH�6L[WK�$PHQGPHQW��KRZHYHU�
LV� WKH� RQO\� FRQVWLWXWLRQDO� SURYLVLRQ� WKDW� HYHQ
PHQWLRQV� WKH� DVVLVWDQFH� RI� FRXQVHO�� WKH� 'XH
3URFHVV� &ODXVH� VD\V� QRWKLQJ� DERXW� FRXQVHO�
2UGLQDULO\��ZH�GR�QRW� UHDG�D�JHQHUDO�SURYLVLRQ� WR
UHQGHU� D� VSHFLILF� RQH� VXSHUIOXRXV��&I��0RUDOHV� Y�
7UDQV�:RUOG�$LUOLQHV��,QF�������8�6���������������
6�&W�� ������ ���� /�(G��G� ���� ������� ��>,@W� LV� D
FRPPRQSODFH� RI� VWDWXWRU\� FRQVWUXFWLRQ� WKDW� WKH
VSHFLILF� JRYHUQV� WKH� JHQHUDO���� 7KH� IDFW� WKDW� RQH
FRQVWLWXWLRQDO�SURYLVLRQ�H[SUHVVO\�SURYLGHV�D�ULJKW
WR� DSSRLQWHG� FRXQVHO� LQ� VSHFLILF� FLUFXPVWDQFHV
LQGLFDWHV� WKDW� WKH� &RQVWLWXWLRQ� GRHV� QRW� DOVR� VXE
VLOHQWLR� SURYLGH� WKDW� ULJKW� IDU� PRUH� EURDGO\� LQ
DQRWKHU�� PRUH� JHQHUDO�� SURYLVLRQ�� &I�� $OEULJKW� Y�
2OLYHU�� ���� 8�6�� ����� ����� ���� 6�&W�� ����� ���
/�(G��G�������������SOXUDOLW\�RSLQLRQ����:KHUH�D
SDUWLFXODU�$PHQGPHQW�SURYLGHV�DQ�H[SOLFLW�WH[WXDO
VRXUFH� RI� FRQVWLWXWLRQDO� SURWHFWLRQ� DJDLQVW� D
SDUWLFXODU� VRUW� RI� JRYHUQPHQW� EHKDYLRU�� WKDW
$PHQGPHQW�� QRW� WKH� PRUH� JHQHUDOL]HG� QRWLRQ� RI
µVXEVWDQWLYH� GXH� SURFHVV�¶� PXVW� EH� WKH� JXLGH� IRU
DQDO\]LQJ� WKHVH�FODLPV�� �LQWHUQDO�TXRWDWLRQ�PDUNV

RPLWWHG����LG���DW����������6�&W�������.(11('<�
-��� FRQFXUULQJ� LQ� MXGJPHQW�� ��,� DJUHH� ZLWK� WKH
SOXUDOLW\� WKDW� DQ� DOOHJDWLRQ� RI� DUUHVW� ZLWKRXW
SUREDEOH� FDXVH� PXVW� EH� ���� DQDO\]HG� XQGHU� WKH
)RXUWK� $PHQGPHQW� ZLWKRXW� UHIHUHQFH� WR� PRUH
JHQHUDO� FRQVLGHUDWLRQV� RI� GXH� SURFHVV����6WRS� WKH
%HDFK� 5HQRXULVKPHQW�� ,QF�� Y�� )ORULGD� 'HSW�� RI
(QYLURQPHQWDO�3URWHFWLRQ������8�6�����������±���
����6�&W������������/�(G��G�������������RSLQLRQ
RI�6&$/,$��-����DSSO\LQJ�$OEULJKW� WR� WKH�7DNLQJV
&ODXVH��

���

����

�

0RUHRYHU�� FRQWUDU\� WR� 7XUQHU
V� DVVHUWLRQV�� WKH
KROGLQJV� LQ� WKLV� &RXUW
V� GXH� SURFHVV� GHFLVLRQV
UHJDUGLQJ� WKH� ULJKW� WR� FRXQVHO� DUH� DFWXDOO\� TXLWH
QDUURZ�� 7KH� &RXUW� KDV� QHYHU� IRXQG� LQ� WKH� 'XH
3URFHVV� &ODXVH� D� FDWHJRULFDO� ULJKW� WR� DSSRLQWHG
FRXQVHO� RXWVLGH� RI� FULPLQDO� SURVHFXWLRQV� RU
SURFHHGLQJV��IXQFWLRQDOO\�DNLQ�WR�D�FULPLQDO�WULDO��
*DJQRQ�Y�

������

6FDUSHOOL������8�6������������Q���������6�&W�������
��� /�(G��G� ���� ������� �GLVFXVVLQJ� ,Q� UH� *DXOW�
����8�6��������6�&W�����������/�(G��G�����������
��� 7KLV� LV� FRQVLVWHQW� ZLWK� WKH� FRQFOXVLRQ� WKDW� WKH
'XH�3URFHVV�&ODXVH� GRHV� QRW� H[SDQG� WKH� ULJKW� WR
FRXQVHO� EH\RQG� WKH� ERXQGDULHV� VHW� E\� WKH� 6L[WK
$PHQGPHQW�

$IWHU�FRXQWOHVV�IDFWRUV�ZHLJKHG��PRUHV�HYDOXDWHG�
DQG� SUDFWLFHV� VXUYH\HG�� WKH� &RXUW� KDV� QRW
GHWHUPLQHG� WKDW� GXH� SURFHVV� SULQFLSOHV� RI
IXQGDPHQWDO�IDLUQHVV�FDWHJRULFDOO\�UHTXLUH�FRXQVHO
LQ� DQ\�FRQWH[W�RXWVLGH� FULPLQDO�SURFHHGLQJV��6HH�
H�J��� /DVVLWHU� Y�� 'HSDUWPHQW� RI� 6RFLDO� 6HUYV�� RI
'XUKDP�&W\�������8�6��������±��������6�&W�������
���/�(G��G������������ ��:ROII�Y��0F'RQQHOO�����
8�6����������±��������6�&W�����������/�(G��G����
������� �� VHH� DOVR� :DOWHUV� Y�� 1DWLRQDO� $VVQ�� RI
5DGLDWLRQ�6XUYLYRUV������8�6����������±��������±
����� ���� 6�&W�� ������ ��� /�(G��G� ���� ������� �
*RVV�Y��/RSH]������8�6���������������6�&W���������
/�(G��G� ���� �������� (YHQ� ZKHQ� WKH� GHIHQGDQW
V
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OLEHUW\�LV�DW�VWDNH��WKH�&RXUW�KDV�QRW�FRQFOXGHG�WKDW
IXQGDPHQWDO�IDLUQHVV�UHTXLUHV� WKDW�FRXQVHO�DOZD\V
EH� DSSRLQWHG� LI� WKH� SURFHHGLQJ� LV� QRW� FULPLQDO�
6HH��H�J���6FDUSHOOL�� VXSUD�� DW� ����� ��� 6�&W�� ����
�SUREDWLRQ� UHYRFDWLRQ���0LGGHQGRUI� Y��+HQU\�����
8�6�������������6�&W�����������/�(G��G�����������
�VXPPDU\� FRXUW�PDUWLDO��� 3DUKDP� Y�� -�� 5��� ���
8�6����������±��������±����������Q���������6�&W�
������ ��� /�(G��G� ���� ������� �FRPPLWPHQW� RI
PLQRU�WR�PHQWDO�KRVSLWDO���9LWHN�Y��-RQHV������8�6�
����� ���±����� ���� 6�&W�� ������ ��� /�(G��G� ���
��������3RZHOO��-���FRQWUROOLQJ�RSLQLRQ�FRQFXUULQJ
LQ� SDUW�� �WUDQVIHU� RI� SULVRQHU� WR� PHQWDO� KRVSLWDO��
,QGHHG�� WKH�RQO\�FLUFXPVWDQFH� LQ�ZKLFK�WKH�&RXUW
KDV� IRXQG� WKDW� GXH� SURFHVV� FDWHJRULFDOO\� UHTXLUHV
DSSRLQWHG� FRXQVHO� LV� MXYHQLOH� GHOLQTXHQF\
SURFHHGLQJV�� ZKLFK� WKH� &RXUW� KDV� GHVFULEHG� DV
�IXQFWLRQDOO\� DNLQ� WR� D� FULPLQDO� WULDO��
6FDUSHOOL�VXSUD�� DW� ����� Q�� ���� ��� 6�&W�� ����
�GLVFXVVLQJ�,Q�UH�*DXOW�VXSUD����VHH�DQWH��DW������±
�����

�

� �&ULPLQDO� FRQWHPSW� LV� D� FULPH� LQ� WKH

RUGLQDU\� VHQVH��� WKHUHIRUH�� FULPLQDO

FRQWHPQHUV�DUH�HQWLWOHG� WR��WKH�SURWHFWLRQV

WKDW� WKH� &RQVWLWXWLRQ� UHTXLUHV� RI� VXFK

FULPLQDO� SURFHHGLQJV��� LQFOXGLQJ� WKH� ULJKW

WR� FRXQVHO��0LQH�:RUNHUV� Y�� %DJZHOO�� ���
8�6����������������6�&W������������/�(G��G

������������FLWLQJ�&RRNH�Y��8QLWHG�6WDWHV�
����8�6���������������6�&W����������/�(G�

���� ������� �� LQWHUQDO� TXRWDWLRQ� PDUNV

RPLWWHG��

'HVSLWH� ODQJXDJH� LQ� LWV� RSLQLRQV� WKDW� VXJJHVWV� LW
FRXOG� ILQG� RWKHUZLVH�� WKH� &RXUW
V� FRQVLVWHQW
MXGJPHQW� KDV� EHHQ� WKDW� ��� IXQGDPHQWDO� IDLUQHVV
GRHV�QRW�FDWHJRULFDOO\�UHTXLUH�DSSRLQWHG�FRXQVHO�LQ
DQ\� FRQWH[W� RXWVLGH� RI� FULPLQDO� SURFHHGLQJV��7KH
PDMRULW\� LV� FRUUHFW�� WKHUHIRUH�� WKDW� WKH� &RXUW
V
SUHFHGHQW� GRHV� QRW� UHTXLUH� DSSRLQWHG� FRXQVHO� LQ
WKH�DEVHQFH�RI�D�GHSULYDWLRQ�RI�OLEHUW\�,G����DW�����
±� ������ %XW� D�PRUH� FRPSOHWH� GHVFULSWLRQ� RI� WKLV
&RXUW
V�FDVHV�LV�WKDW�HYHQ�ZKHQ�OLEHUW\�LV�DW�VWDNH�
WKH� &RXUW� KDV� UHTXLUHG� DSSRLQWHG� FRXQVHO� LQ� D

FDWHJRU\�RI�FDVHV�RQO\�ZKHUH�LW�ZRXOG�KDYH�IRXQG
WKH� 6L[WK� $PHQGPHQW� UHTXLUHG� LW²LQ� FULPLQDO
SURVHFXWLRQV����� ,,

���

����

7KH�PDMRULW\�DJUHHV�WKDW�WKH�&RQVWLWXWLRQ�GRHV�QRW
HQWLWOH� 7XUQHU� WR� DSSRLQWHG� FRXQVHO�� %XW� DW� WKH
LQYLWDWLRQ� RI� WKH� )HGHUDO� *RYHUQPHQW� DV� DPLFXV
FXULDH�� WKH� PDMRULW\� KROGV� WKDW� KLV� FRQWHPSW
KHDULQJ� YLRODWHG� WKH� 'XH� 3URFHVV� &ODXVH� IRU� DQ
HQWLUHO\� GLIIHUHQW� UHDVRQ�� ZKLFK� WKH� SDUWLHV� KDYH
QHYHU�UDLVHG��7KH�IDPLO\�FRXUW
V�SURFHGXUHV��ZHUH
LQ�DGHTXDWH�WR�HQVXUH�DQ�DFFXUDWH�GHWHUPLQDWLRQ�RI
>7XUQHU
V@�SUHVHQW�DELOLW\�WR�SD\���%ULHI�IRU�8QLWHG
6WDWHV� DV� $PLFXV� &XULDH� ��� �FDSLWDOL]DWLRQ� DQG
EROGIDFH�W\SH�GHOHWHG���VHH�DQWH��DW������±�������,
ZRXOG�QRW�UHDFK�WKLV�LVVXH�

7KHUH�DUH�JRRG�UHDVRQV�QRW�WR�FRQVLGHU�QHZ�LVVXHV
UDLVHG� IRU� WKH� ILUVW� DQG� RQO\� WLPH� LQ� DQ� DPLFXV
EULHI��$V� KHUH�� WKH� QHZ� LVVXH�PD\� EH� RXWVLGH� WKH
TXHVWLRQ�SUHVHQWHG� �6HH�3HW��IRU�&HUW��L���:KHWKHU
����DQ�LQGLJHQW�GHIHQGDQW�KDV�QR�FRQVWLWXWLRQDO�ULJKW
WR� DSSRLQWHG� FRXQVHO� DW� D� FLYLO� FRQWHPSW
SURFHHGLQJ� WKDW� UHVXOWV� LQ� KLV� LQFDUFHUDWLRQ���� VHH
DOVR�DQWH��DW������±�������LGHQWLI\LQJ�WKH�FRQIOLFW
DPRQJ�ORZHU�FRXUWV�DV�UHJDUGLQJ���� �WKH�ULJKW�WR
FRXQVHO���� $V� KHUH�� WKH� QHZ� LVVXH� PD\� QRW� KDYH
EHHQ�DGGUHVVHG�E\��RU�HYHQ�SUHVHQWHG�WR�� WKH�VWDWH
FRXUW��6HH�����6�&����������������6�(��G���������
������� �GHVFULELQJ� WKH� RQO\� TXHVWLRQ� DV� ZKHWKHU
�WKH� 6L[WK� DQG� )RXUWHHQWK� $PHQGPHQWV� RI� WKH
8QLWHG� 6WDWHV�&RQVWLWXWLRQ� JXDUDQWHH� >7XUQHU@�� DV
DQ�LQGLJHQW�GHIHQGDQW�LQ�IDPLO\�FRXUW��WKH�ULJKW�WR
DSSRLQWHG�FRXQVHO����$V�KHUH�� WKH�SDUWLHV�PD\�QRW
KDYH� SUHVHUYHG� WKH� LVVXH�� OHDYLQJ� WKH� UHFRUG
XQGHYHORSHG�� 6HH� 7U�� RI� 2UDO� $UJ�� ���� ��� ��7KH
UHFRUG� LV� LQVXIILFLHQW�� UHJDUGLQJ� DOWHUQDWLYH
SURFHGXUHV� EHFDXVH� �>W@KH\� ZHUH� UDLVHG� IRU� WKH
YHU\�ILUVW�WLPH�DW�WKH�PHULWV�VWDJH�KHUH��VR��WKHUH
V
EHHQ�QR�GHYHORSPHQW����%ULHI�IRU�5HVSRQGHQWV����
$V�KHUH��WKH�SDUWLHV�PD\�QRW�DGGUHVV�WKH�QHZ�LVVXH
LQ�WKLV�&RXUW��OHDYLQJ�LWV�ERXQGDULHV�XQWHVWHG��6HH
%ULHI�IRU�3HWLWLRQHU�����Q������UHLWHUDWLQJ�WKDW��>W@KH
SDUWLFXODU� FRQVWLWXWLRQDO� YLRODWLRQ� WKDW� 7XUQHU
FKDOOHQJHV�LQ�WKLV�FDVH�LV� WKH�IDLOXUH�RI� WKH�IDPLO\
FRXUW� WR�DSSRLQW�FRXQVHO����%ULHI�IRU�5HVSRQGHQWV

�

���

12

Turner v. Rogers     564 U.S. 431 (2011)

115



��� �GHFOLQLQJ� WR� DGGUHVV� WKH� *RYHUQPHQW
V
DUJXPHQW� EHFDXVH� LW� LV� QRW� �SURSHUO\� EHIRUH� WKLV
&RXUW����FDSLWDOL]DWLRQ�DQG�EROGIDFH�W\SH�GHOHWHG��
)LQDOO\�� DV� KHUH�� D� SDUW\� PD\� HYHQ� RSSRVH� WKH
SRVLWLRQ�WDNHQ�E\�LWV�DOOHJHGO\�VXSSRUWLYH�DPLFXV��
6HH�7U��RI�2UDO�$UJ���±������±����7XUQHU
V�FRXQVHO
UHMHFWLQJ� WKH� *RYHUQPHQW
V� DUJXPHQW� WKDW� DQ\
SURFHGXUHV� VKRUW� RI� D� FDWHJRULFDO� ULJKW� WR
DSSRLQWHG� FRXQVHO� FRXOG� VDWLVI\� GXH� SURFHVV��
5HSO\�%ULHI�IRU�3HWLWLRQHU���±���

� ,QGHHG�� WKH� QHZ� TXHVWLRQ� LV� QRW� RQH� WKDW

ZRXOG� HYHQ� PHULW� FHUWLRUDUL�� 6HH� WKLV

&RXUW
V�5XOH� ����%HFDXVH� WKH� IDPLO\� FRXUW

UHFHLYHG�D�IRUP�GHWDLOLQJ�7XUQHU
V�ILQDQFHV

DQG� WKH� MXGJH� FRXOG� QRW� KROG� 7XUQHU� LQ

FRQWHPSW�ZLWKRXW�FRQFOXGLQJ�WKDW�KH�FRXOG

SD\�� WKH� GXH� SURFHVV� TXHVWLRQ� WKDW� WKH

PDMRULW\� DQVZHUV� UHGXFHV� WR� D� IDFWERXQG

DVVHVVPHQW� RI� WKH� IDPLO\� FRXUW
V

SHUIRUPDQFH�� 6HHDQWH�� DW� ����� ±� �����
5HSO\� %ULHI� IRU� 3HWLWLRQHU� ��±��� ��>,@Q

DGYDQFH�RI�KLV�KHDULQJ��7XUQHU�VXSSOLHG� WR

WKH�IDPLO\�FRXUW�MXVW�VXFK�D�IRUP���

$FFRUGLQJO\�� LW� LV� WKH� ZLVH� DQG� VHWWOHG� JHQHUDO
SUDFWLFH� RI� WKLV�&RXUW� QRW� WR� FRQVLGHU� DQ� LVVXH� LQ
WKH�ILUVW�LQVWDQFH��PXFK�OHVV�RQH�UDLVHG�RQO\�E\�DQ
DPLFXV� ��6HH� WKLV�&RXUW
V�5XOH������D�� ��2QO\� WKH
TXHVWLRQV�VHW�RXW�LQ�WKH�SHWLWLRQ��RU�IDLUO\�LQFOXGHG
WKHUHLQ�� ZLOO� EH� FRQVLGHUHG� E\� WKH� &RXUW���
$GDUDQG� &RQVWUXFWRUV�� ,QF�� Y�� 0LQHWD�� ���� 8�6�
��������������6�&W�����������/�(G��G����� ������
�SHU�FXULDP����>7@KLV�LV�D�FRXUW�RI�ILQDO�UHYLHZ�DQG
QRW�ILUVW�YLHZ���LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���
8QLWHG� 3DUFHO� 6HUYLFH�� ,QF�� Y��0LWFKHOO�� ����8�6�
���� ���� Q�� ��� ���� 6�&W�� ������ ��� /�(G��G� ���
��������GHFOLQLQJ�WR�FRQVLGHU�DQ�DPLFXV�
�DUJXPHQW
�VLQFH�LW�ZDV�QRW�UDLVHG�E\���� HLWKHU�RI�WKH�SDUWLHV
KHUH� RU� EHORZ�� DQG� ZDV� RXWVLGH� WKH� JUDQW� RI
FHUWLRUDUL���7KLV�LV�GRXEO\�WUXH�ZKHQ�ZH�UHYLHZ�WKH
GHFLVLRQ� RI� D� VWDWH� FRXUW� DQG� ���� WULSO\� VR�ZKHQ
WKH� QHZ� LVVXH� LV� D� FRQVWLWXWLRQDO� PDWWHU�� 6HH
0F*ROGULFN� Y�� &RPSDJQLH� *HQHUDOH
7UDQVDWODQWLTXH������8�6���������������6�&W������
���/�(G�� ���� ������� ��>,@W� LV� RQO\� LQ� H[FHSWLRQDO
FDVHV�� DQG� WKHQ� RQO\� LQ� FDVHV� FRPLQJ� IURP� WKH

IHGHUDO� FRXUWV�� WKDW� >WKLV� &RXUW@� FRQVLGHUV
TXHVWLRQV� XUJHG� E\� D� SHWLWLRQHU� RU� DSSHOODQW� QRW
SUHVVHG� RU� SDVVHG� XSRQ� LQ� WKH� FRXUWV� EHORZ���
&DUGLQDOH� Y�� /RXLVLDQD�� ���� 8�6�� ����� ����� ��
6�&W�����������/�(G��G����� ������� ��>7@KH�&RXUW
ZLOO�QRW�GHFLGH�IHGHUDO�FRQVWLWXWLRQDO�LVVXHV�UDLVHG
KHUH� IRU� WKH� ILUVW� WLPH� RQ� UHYLHZ� RI� VWDWH� FRXUW
GHFLVLRQV���

���

����

7KH�PDMRULW\�HUUV� LQ�PRYLQJ�EH\RQG� WKH�TXHVWLRQ
WKDW� ZDV� OLWLJDWHG� EHORZ�� GHFLGHG� E\� WKH� VWDWH
FRXUWV��SHWLWLRQHG�WR�WKLV�&RXUW��DQG�DUJXHG�E\�WKH
SDUWLHV� KHUH�� WR� UHVROYH� D� TXHVWLRQ� UDLVHG
H[FOXVLYHO\� LQ� WKH� )HGHUDO� *RYHUQPHQW
V� DPLFXV
EULHI��,Q�VRPH�FDVHV�� WKH�&RXUW�SURSHUO\�DIILUPV�D
ORZHU�FRXUW
V�MXGJPHQW�RQ�DQ�DOWHUQDWLYH�JURXQG�RU
DFFHSWV�WKH�SHUVXDVLYH�DUJXPHQW�RI�DQ�DPLFXV�RQ�D
TXHVWLRQ� WKDW� WKH� SDUWLHV� KDYH� UDLVHG�� 6HH�� H�J��
8QLWHG�6WDWHV�Y��7LQNOHQEHUJ������8�6��±±±±��±±±±�
���� 6�&W�� ������ ����±���� ���/�(G��G� ����
��������%XW�LW� WUDQVIRUPV�D�FDVH�HQWLUHO\�WR�YDFDWH
D� VWDWH� FRXUW
V� MXGJPHQW� EDVHG� RQ� DQ� DOWHUQDWLYH
FRQVWLWXWLRQDO�JURXQG�DGYDQFHG�RQO\�E\�DQ�DPLFXV
DQG� RXWVLGH� WKH� TXHVWLRQ� RQ� ZKLFK� WKH� SHWLWLRQHU
VRXJKW��DQG�WKLV�&RXUW�JUDQWHG��UHYLHZ�

,W� VKRXOG� FRPH� DV� QR� VXUSULVH� WKDW� WKH� PDMRULW\
FRQILQHV� LWV�DQDO\VLV�RI� WKH�)HGHUDO�*RYHUQPHQW
V
QHZ� LVVXH� WR� DFNQRZOHGJLQJ� WKH� *RYHUQPHQW
V
�FRQVLGHUDEOH� H[SHULHQFH�� LQ� WKH� ILHOG� RI� FKLOG
VXSSRUW� HQIRUFHPHQW� DQG� WKHQ� DGRSWLQJ� WKH
*RYHUQPHQW
V� VXJJHVWLRQV� LQ� WRWR� �� 6HH� DQWH�� DW
������3HUKDSV�LI�WKH�LVVXH�KDG�EHHQ�SUHVHUYHG�DQG
EULHIHG� E\� WKH� SDUWLHV�� WKH� PDMRULW\� ZRXOG� KDYH
KDG�DOWHUQDWLYH�VROXWLRQV�RU�SURFHGXUHV�WR�FRQVLGHU�
6HH� 7U�� RI� 2UDO� $UJ�� ��� ��>7@KHUH
V� EHHQ� QR
GHYHORSPHQW��:H�GRQ
W�NQRZ�ZKDW�RWKHU�6WDWHV�DUH
GRLQJ�� WKH� UDQJH� RI� RSWLRQV� RXW� WKHUH���� 7KH
)HGHUDO� *RYHUQPHQW
V� LQWHUHVW� LQ� 6WDWHV
� FKLOG
VXSSRUW� HQIRUFHPHQW� ��� HIIRUWV� PD\� JLYH� WKH
*RYHUQPHQW� D� YDOXDEOH� SHUVSHFWLYH� � EXW� LW� GRHV
QRW� RYHUFRPH� WKH� VWURQJ� UHDVRQV� EHKLQG� WKH
&RXUW
V� SUDFWLFH� RI� QRW� FRQVLGHULQJ� QHZ� LVVXHV�
UDLVHG� DQG� DGGUHVVHG� RQO\� E\� DQ� DPLFXV�� IRU� WKH
ILUVW�WLPH�LQ�WKLV�&RXUW�

���
�
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� 6HH�� H�J��� 'HDGEHDW� 3DUHQWV� 3XQLVKPHQW

$FW�RI�����������6WDW�������&KLOG�6XSSRUW

5HFRYHU\� $FW� RI� ������ ���� 6WDW�� �����

&KLOG� 6XSSRUW� (QIRUFHPHQW� $PHQGPHQWV

RI� ������ ��� 6WDW�� ������ 6RFLDO� 6HUYLFHV

$PHQGPHQWV�RI����������6WDW�������

,,,

)RU� WKH� UHDVRQV� H[SODLQHG� LQ� WKH� SUHYLRXV� WZR
VHFWLRQV�� ,� ZRXOG� QRW� HQJDJH� LQ� WKH� PDMRULW\
V
EDODQFLQJ�DQDO\VLV��%XW�WKHUH�LV�\HW�DQRWKHU�UHDVRQ
QRW� WR� XQGHUWDNH� WKH� 0DWKHZV� Y�� (OGULGJH
EDODQFLQJ�WHVW�KHUH������8�6����������6�&W���������
/�(G��G� ��� �������� 7KDW� WHVW� ZHLJKV� DQ
LQGLYLGXDO
V� LQWHUHVW� DJDLQVW� WKDW� RI� WKH
*RYHUQPHQW��,G���DW���������6�&W�������LGHQWLI\LQJ
WKH� RSSRVLQJ� LQWHUHVW� DV� �WKH� *RYHUQPHQW
V
LQWHUHVW����/DVVLWHU������8�6���DW���������6�&W������
�VDPH���,W�GRHV�QRW�DFFRXQW�IRU�WKH�LQWHUHVWV�RI�WKH
FKLOG� DQG� FXVWRGLDO� SDUHQW�� ZKR� LV� XVXDOO\� WKH
FKLOG
V� PRWKHU�� %XW� WKHLU� LQWHUHVWV� DUH� WKH� YHU\
UHDVRQ� IRU� WKH� FKLOG� VXSSRUW� REOLJDWLRQ� DQG� WKH
FLYLO�FRQWHPSW�SURFHHGLQJV�WKDW�HQIRUFH�LW�

:KHQ� IDWKHUV� IDLO� LQ� WKHLU� GXW\� WR� SD\� FKLOG
VXSSRUW�� FKLOGUHQ� VXIIHU�� 6HH� &DQFLDQ�� 0H\HU�� 	
+DQ��&KLOG�6XSSRUW��5HVSRQVLEOH�)DWKHUKRRG� DQG
WKH�4XLG�3UR�4XR������$QQDOV�$P��$FDG��3RO��	
6RF�� 6FL�� ����� ���� ������� �ILQGLQJ� WKDW� FKLOG
VXSSRUW� SOD\V� DQ� LPSRUWDQW� UROH� LQ� UHGXFLQJ� FKLOG
SRYHUW\� LQ� VLQJOH�SDUHQW� KRPHV��� FI�� 6RUHQVHQ� 	
=LEPDQ��*HWWLQJ� WR�.QRZ� 3RRU� )DWKHUV�:KR�'R
1RW� 3D\� &KLOG� 6XSSRUW�� ��� 6RF�� 6HUY�� 5HY�� ����
���� ������� �ILQGLQJ� ���� WKDW� FKLOGUHQ� ZKRVH
IDWKHUV�UHVLGH�DSDUW�IURP�WKHP�DUH����SHUFHQW�PRUH
OLNHO\� WR� OLYH� LQ� SRYHUW\� WKDQ� WKHLU� IDWKHUV��
1RQSD\PHQW� RU� LQDGHTXDWH� SD\PHQW� FDQ� SUHVV
FKLOGUHQ� DQG� PRWKHUV� LQWR� SRYHUW\�� 0�� *DUULVRQ�
7KH�*RDOV�DQG�/LPLWV�RI�&KLOG�6XSSRUW�3ROLF\��LQ
&KLOG�6XSSRUW��7KH�1H[W�)URQWLHU�����-��2OGKDP�	
0��0HOOL�HGV��������VHH�DOVR�'HSW��RI�&RPPHUFH�
&HQVXV� %XUHDX�� ���7�� *UDOO�� &XVWRGLDO� 0RWKHUV
DQG�)DWKHUV�DQG�7KHLU�&KLOG�6XSSRUW��������SS���±
�� ������� �KHUHLQDIWHU� &XVWRGLDO� 0RWKHUV� DQG
)DWKHUV�� �UHSRUWLQJ� WKDW� ��� SHUFHQW� RI� FXVWRGLDO
PRWKHUV�OLYHG�LQ�SRYHUW\�LQ�������

����

���

7KH�LQWHUHVWV�RI�FKLOGUHQ�DQG�PRWKHUV�ZKR�GHSHQG
RQ� FKLOG� VXSSRUW� DUH� QRWRULRXVO\� GLIILFXOW� WR
SURWHFW��6HH��H�J���+LFNV� Y�� )HLRFN�� ����8�6�� ����
����� ���� 6�&W�� ������ ��� /�(G��G� ���� ������
�2
&RQQRU�� -��� GLVVHQWLQJ�� ��7KH� IDLOXUH� RI
HQIRUFHPHQW� HIIRUWV� LQ� WKLV� DUHD� KDV� EHFRPH� D
QDWLRQDO� VFDQGDO�� �LQWHUQDO� TXRWDWLRQ� PDUNV
RPLWWHG���� /HVV� WKDQ� KDOI� RI� DOO� FXVWRGLDO� SDUHQWV
UHFHLYH� WKH� IXOO� DPRXQW� RI� FKLOG� VXSSRUW� RUGHUHG�
���SHUFHQW�RI�WKRVH�RZHG�VXSSRUW�UHFHLYH�QRWKLQJ
DW� DOO�� &XVWRGLDO�0RWKHUV� DQG� )DWKHUV� ��� VHH� DOVR
'HSW�� RI� +HDOWK� DQG� +XPDQ� 6HUYLFHV�� 2IILFH� RI
&KLOG� 6XSSRUW� (QIRUFHPHQW�� )<� ����� $QQXDO
5HSRUW� WR�&RQJUHVV��$SS�� ,,,�� 7DEOH� ��� �VKRZLQJ
QDWLRQDO�FKLOG�VXSSRUW�DUUHDUV�RI��������ELOOLRQ� LQ
������� ,Q� 6RXWK� &DUROLQD� DORQH�� PRUH� WKDQ
�������� QRQFXVWRGLDO� SDUHQWV� GHIDXOWHG� RQ� WKHLU
FKLOG�VXSSRUW�REOLJDWLRQV�GXULQJ�������DQG�DW�\HDU
HQG�SDUHQWV�RZHG�������ELOOLRQ�LQ�WRWDO�DUUHDUV��,G��
$SS��,,,��7DEOHV����DQG����

7KDW� VRPH� IDWKHUV� VXEMHFW� WR� D� FKLOG� VXSSRUW
DJUHHPHQW� UHSRUW� OLWWOH� RU� QR� LQFRPH� �GRHV� QRW
PHDQ�WKH\�GR�QRW�KDYH�WKH�DELOLW\�WR�SD\�DQ\�FKLOG
VXSSRUW���'HSW��RI�+HDOWK�DQG�+XPDQ�6HUYLFHV��+�
6RUHQVHQ�� /�� 6RXVD�� 	� 6�� 6FKDQHU�� $VVHVVLQJ
&KLOG� 6XSSRUW� $UUHDUV� LQ� 1LQH� /DUJH� 6WDWHV� DQG
WKH� 1DWLRQ� ��� ������� �SUHSDUHG� E\� 7KH� 8UEDQ
,QVWLWXWH�� �KHUHLQDIWHU�$VVHVVLQJ�$UUHDUV��� 5DWKHU�
PDQ\� �GHDGEHDW� GDGV� � �RSW� WR� ZRUN� LQ� WKH
XQGHUJURXQG� HFRQRP\�� WR� �VKLHOG� WKHLU� HDUQLQJV
IURP� FKLOG� VXSSRUW� HQIRUFHPHQW� HIIRUWV��� 0LFK�
6XS�&W��� 7DVN� )RUFH� 5HSRUW�� 7KH� 8QGHUJURXQG
(FRQRP\� ��� ������� �KHUHLQDIWHU� 8QGHUJURXQG
(FRQRP\��� 7R� DYRLG� DWWHPSWV� WR� JDUQLVK� WKHLU
ZDJHV�RU�RWKHUZLVH�HQIRUFH�WKH�VXSSRUW�REOLJDWLRQ�
�GHDGEHDWV��TXLW� WKHLU� MREV�� MXPS�IURP� MRE���� WR
MRE��EHFRPH�VHOI�HPSOR\HG��ZRUN�XQGHU�WKH�WDEOH�
RU� HQJDJH� LQ� LOOHJDO� DFWLYLW\� � 6HH� :DOOHU� 	
3ORWQLFN��(IIHFWLYH�&KLOG�6XSSRUW�3ROLF\�IRU�/RZ±
,QFRPH� )DPLOLHV�� (YLGHQFH� IURP� 6WUHHW� /HYHO
5HVHDUFK�� ��� -�� 3RO
\�$QDO\VLV�	�0JPW�� ���� ���
��������$VVHVVLQJ�$UUHDUV���±���
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� 6HH� 'HDGEHDW� 3DUHQWV� 3XQLVKPHQW� $FW� RI

������ ���� 6WDW�� ���� �UHIHUULQJ� WR� SDUHQWV

ZKR� �ZLOOIXOO\� IDL>O@� WR� SD\� D� VXSSRUW

REOLJDWLRQ��DV��>G@HDGEHDW�>S@DUHQWV���

� ,Q�WKLV�FDVH��7XUQHU�VZLWFKHG�EHWZHHQ�HLJKW

GLIIHUHQW� MREV� LQ� WKUHH� \HDUV�� ZKLFK� PDGH

ZDJH�ZLWKKROGLQJ�GLIILFXOW��$SS����D����D�

��D�� ��D�� ��D�� ���D±���D�� 0RVW� UHFHQWO\�

7XUQHU� VROG� GUXJV� LQ� ����� DQG� ����� EXW

SDLG� QRW� D� SHQQ\� LQ� FKLOG� VXSSRUW� GXULQJ

WKRVH� \HDUV�� ,G��� DW� ���D±���D�� $SS�� WR
%ULHI� IRU�5HVSRQGHQWV���D����D±��D����D±

��D����D±��D��

%HFDXVH� RI� WKH� GLIILFXOWLHV� LQ� FROOHFWLQJ� SD\PHQW
WKURXJK� WUDGLWLRQDO� HQIRUFHPHQW� PHFKDQLVPV�
PDQ\� 6WDWHV� DOVR� XVH� FLYLO� FRQWHPSW� SURFHHGLQJV
WR�FRHUFH��GHDGEHDWV��LQWR�SD\LQJ�ZKDW�WKH\�RZH�
7KH�6WDWHV� WKDW�XVH�FLYLO�FRQWHPSW�ZLWK� WKH� WKUHDW
RI� GHWHQWLRQ� ILQG� LW� D� �KLJKO\� HIIHFWLYH�� WRRO� IRU
FROOHFWLQJ�FKLOG�VXSSRUW�ZKHQ�QRWKLQJ�HOVH�ZRUNV�
&RPSHQGLXP�RI�5HVSRQVHV�&ROOHFWHG�E\�WKH�8�6�
'HSW�� RI� +HDOWK� DQG� +XPDQ� 6HUYLFHV� 2IILFH� RI
&KLOG� 6XSSRUW� (QIRUFHPHQW� �'HF�� ���� ������
UHSULQWHG�LQ�$SS��WR�%ULHI�IRU�6HQ��'H0LQW�HW�DO��DV
$PLFL�&XULDH��D�� VHH� LG��� DW� �D�� �D��)RU� H[DPSOH�
9LUJLQLD��ZKLFK����� XVHV�FLYLO�FRQWHPSW�DV��D�ODVW
UHVRUW��� UHSRUWV� WKDW� LQ� ����� �GHDGEHDWV�� SDLG
DSSUR[LPDWHO\� ����PLOOLRQ� �HLWKHU� EHIRUH� D� FRXUW
KHDULQJ� WR� DYRLG� D� FRQWHPSW� ILQGLQJ� RU� DIWHU� D
FRXUW�KHDULQJ� WR�SXUJH� WKH�FRQWHPSW� ILQGLQJ��� ,G��
DW� ��D±��D�� 2WKHU� 6WDWHV� FRQILUP� WKDW� WKH� PHUH
WKUHDW� RI� LPSULVRQPHQW� LV� RIWHQ� TXLWH� HIIHFWLYH
EHFDXVH�PRVW�FRQWHPQHUV��ZLOO�SD\� ���� UDWKHU� WKDQ
JR� WR� MDLO��� ,G��� DW� �D�� VHH� DOVR� 8QGHUJURXQG
(FRQRP\� &±�� ��0DQ\� MXGJHV� ���� UHSRUW� WKDW� WKH
SURVSHFW� RI� >GHWHQWLRQ@� RIWHQ� FDXVHV� REOLJRUV� WR
GLVFRYHU� SUHYLRXVO\� XQGLVFORVHG� UHVRXUFHV� WKDW
WKH\�FDQ�XVH�WR�PDNH�FKLOG�VXSSRUW�SD\PHQWV���

����

7KLV� FDVH� LOOXVWUDWHV� WKH� SRLQW�� $IWHU� WKH� IDPLO\
FRXUW� LPSRVHG�7XUQHU
V�ZHHNO\�VXSSRUW�REOLJDWLRQ
LQ�-XQH�������KH�PDGH�QR�SD\PHQWV�XQWLO�WKH�FRXUW
KHOG� KLP� LQ� FRQWHPSW� WKUHH� PRQWKV� ODWHU�
ZKHUHXSRQ� KH� SDLG� RYHU� ������� WR� DYRLG
FRQILQHPHQW�� $SS�� ��D±��D�� ���D�� 7KUHH� PRUH

WLPHV��7XUQHU� ��� UHIXVHG� WR� SD\� XQWLO� WKH� IDPLO\
FRXUW� KHOG� KLP� LQ� FRQWHPSW²WKHQ� SDLG� LQ� VKRUW
RUGHU��,G���DW���D±��D����D±��D�����D±���D�����D±
���D�

���

$OWKRXJK� ,� WKLQN� WKDW� WKH� PDMRULW\
V� DQDO\WLFDO
IUDPHZRUN�GRHV�QRW� DFFRXQW� IRU� WKH� LQWHUHVWV� WKDW
FKLOGUHQ�DQG�PRWKHUV�KDYH�LQ�HIIHFWLYH�DQG�IOH[LEOH
PHWKRGV� WR� VHFXUH� SD\PHQW�� ,� GR�QRW� SDVV� RQ� WKH
ZLVGRP� RI� WKH� PDMRULW\
V� SUHIHUUHG� SURFHGXUHV�
1RU� GR� ,� DGGUHVV� WKH� ZLVGRP� RI� WKH� 6WDWH
V
GHFLVLRQ� WR� XVH� FHUWDLQ� PHWKRGV� RI� HQIRUFHPHQW�
:KHWKHU� �GHDGEHDW� GDGV�� VKRXOG� EH� WKUHDWHQHG
ZLWK� LQFDUFHUDWLRQ� LV� D� SROLF\� MXGJPHQW� IRU� VWDWH
DQG�IHGHUDO�ODZPDNHUV��DV�LV�WKH�HQWLUH�TXHVWLRQ�RI
JRYHUQPHQW� LQYROYHPHQW� LQ� WKH� DUHD� RI� FKLOG
VXSSRUW�� 6HH� (OURG�	�'DOH�� 3DUDGLJP� 6KLIWV� DQG
3HQGXOXP�6ZLQJV�LQ�&KLOG�&XVWRG\�����)DP��/�4�
��������� ������� �REVHUYLQJ� WKH� �IHGHUDOL]DWLRQ�RI
PDQ\� DUHDV� RI� IDPLO\� ODZ�� �LQWHUQDO� TXRWDWLRQ
PDUNV� RPLWWHG���� 7KLV� DQG� RWKHU� UHSHUFXVVLRQV� RI
WKH� VKLIW� DZD\� IURP� WKH� QXFOHDU� IDPLO\� DUH
XOWLPDWHO\� WKH� EXVLQHVV� RI� WKH� SROLF\PDNLQJ
EUDQFKHV��6HH��H�J���'��3RSHQRH��)DPLO\�LQ�'HFOLQH
LQ�$PHULFD��UHSULQWHG�LQ�:DU�2YHU�WKH�)DPLO\�����
������� �GLVFXVVLQJ��IRXU�PDMRU�VRFLDO� WUHQGV�� WKDW
HPHUJHG� LQ� WKH� ����
V� �WR� VLJQDO� D� ZLGHVSUHDG
µIOLJKW¶� �� IURP� WKH� �QXFOHDU� IDPLO\���� .UDXVH�
&KLOG� 6XSSRUW� 5HDVVHVVHG�� ��� )DP�� /�4�� ��� ��
���������(DV\�FRPH��HDV\�JR�PDUULDJH�DQG�FDVXDO
FRKDELWDWLRQ� DQG� SURFUHDWLRQ� DUH� RQ� D� FROOLVLRQ
FRXUVH� ZLWK� WKH� HFRQRPLF� DQG� VRFLDO� QHHGV� RI
FKLOGUHQ���� 0�� %RXPLO� 	� -�� )ULHGPDQ�� 'HDGEHDW
'DGV���±������������0DQ\�>FKLOGUHQ�RI�GHDGEHDW
GDGV@�DUH�ERUQ�RXW�RI�ZHGORFN������2WKHUV�KDYH�ORVW
D�SDUHQW� WR�GLYRUFH�DW� VXFK�D�\RXQJ�DJH� WKDW� WKH\
KDYH�OLWWOH�FRQVFLRXV�PHPRU\�RI�LW���

��

,�ZRXOG�DIILUP�WKH�MXGJPHQW�RI�WKH�6RXWK�&DUROLQD
6XSUHPH� &RXUW� EHFDXVH� WKH� 'XH� 3URFHVV� &ODXVH
GRHV� QRW� SURYLGH� D� ULJKW� WR� DSSRLQWHG� FRXQVHO� LQ
FLYLO� FRQWHPSW� KHDULQJV� WKDW� PD\� OHDG� WR
LQFDUFHUDWLRQ�� $V� WKDW� LV� WKH� RQO\� LVVXH� SURSHUO\
EHIRUH�WKH�&RXUW��,�UHVSHFWIXOO\�GLVVHQW�
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                STATE OF NEW YORK
        ________________________________________________________________________

                                          3300

                               2021-2022 Regular Sessions

                    IN SENATE
                                    January 28, 2021
                                       ___________

        Introduced  by  Sens.  PARKER, BAILEY, HOYLMAN -- read twice and ordered
          printed, and when printed to be committed to the  Committee  on  Local
          Government

        AN  ACT  to  amend  the  county  law,  the  real  property  actions  and
          proceedings law, the vehicle and traffic law, the  state  finance  law
          and  the  judiciary  law, in relation to enacting the "NY Civil Gideon
          Act"

          The People of the State of New York, represented in Senate and  Assem-
        bly, do enact as follows:

     1    Section  1.  This act shall be known and may be cited as the "New York
     2  Civil Gideon act".
     3    § 2. The county law is amended by adding a new article 18-C to read as
     4  follows:
     5                                ARTICLE 18-C
     6                 REPRESENTATION OF PERSONS IN CIVIL MATTERS
     7  Section 723.   Legislative findings.
     8          723-a. Civil right to counsel commission.
     9          723-b. Lead agency for civil right to counsel.
    10          723-c. Assigned counsel for civil matters review panel.
    11          723-d. Compensation and reimbursement.
    12    § 723. Legislative findings. The legislature hereby finds and declares
    13  as follows:
    14    1. Every year, at least eighty percent of the civil legal needs of low
    15  income New Yorkers go unmet.
    16    2. These legal needs often concern matters pertaining  to  the  essen-
    17  tials  of  life  including shelter, food, employment, health, and family
    18  sustainability.
    19    3. The lack of available civil legal assistance undermines  comprehen-
    20  sive assistance for crime victims.

         EXPLANATION--Matter in  (underscored) is new; matter in bracketsitalics
                              [ ] is old law to be omitted. 
                                                                   LBD07514-01-1
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     1    4.  The lack of civil legal services to resolve a family's legal prob-
     2  lems often disrupts the children and young adults' education, frequently
     3  with a permanent impact.
     4    5. The lack of civil legal services can worsen chronic health problems
     5  often increasing the cost of medical care.
     6    6.  The  lack  of  civil legal services can result in homelessness not
     7  only affecting the individual families  but  also  destabilizing  entire
     8  neighborhoods.
     9    7.  In  light of these trying economic times, the need for civil legal
    10  services has increased beyond  individuals  below  the  federal  poverty
    11  guidelines  to  homeowners  and  other  middle  income  New Yorkers that
    12  provide the foundation for New York's economy.
    13    8. The substantial number of unrepresented litigants  in  civil  legal
    14  matters  adversely impacts the quality of justice for all parties in the
    15  courts of New York state, increases the amount of litigation, and under-
    16  mines the rule of law.
    17    9. It has been found that when a society is unable to meet their basic
    18  human needs it is in an ongoing state of emergency.
    19    10. The unmet  need  for  civil  legal  assistance  in  the  state  is
    20  profoundly  impacting  vulnerable  New  Yorkers  and  costing  taxpayers
    21  millions of dollars  by  increasing  homelessness,  failing  to  prevent
    22  domestic violence, and increasing poverty.
    23    11.  In order to address this emergency, this legislature finds that a
    24  right to counsel in certain civil matters is imperative.
    25    § 723-a. Civil right to counsel commission. 1. There is hereby  estab-
    26  lished  the  civil right to counsel commission.  The commission shall be
    27  composed of eleven members.
    28    2. a. The members of the commission shall be appointed as follows:
    29    (i) one member shall be appointed by the  governor  and  shall  be  an
    30  attorney with expertise in civil legal services;
    31    (ii)  one  member shall be appointed by the temporary president of the
    32  senate;
    33    (iii) one member shall be appointed by the speaker of the assembly;
    34    (iv) one member shall be appointed  by  the  minority  leader  of  the
    35  assembly;
    36    (v)  one  member  shall  be  appointed  by  the minority leader of the
    37  senate;
    38    (vi) two members shall be appointed by the chief judge of the court of
    39  appeals;
    40    (vii) one member shall be appointed by the association of counties;
    41    (viii) one member shall be appointed by the mayor of the city  of  New
    42  York  and shall be an attorney who has provided civil legal services for
    43  at least five years;
    44    (ix) one member shall be appointed by the governor, from a list of  no
    45  more  than  two  nominees  submitted  by  the chief administrator of the
    46  courts, each of whom shall be a judge or justice, or  retired  judge  or
    47  justice,  who  was  elected  to  the supreme, county or family court, or
    48  appointed to the criminal court or family court in the city of New York,
    49  and has substantial experience presiding as such a judge or  justice  in
    50  trial matters before such court; and
    51    (x)  one  member  shall be appointed by the New York state bar associ-
    52  ation.
    53    b. All members of the commission shall be residents of  the  state  of
    54  New York.
    55    c.  The members of the commission shall serve terms of four years. All
    56  members shall serve until their successors are appointed.  Vacancies  on
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     1  the  commission  shall  be  filled  for the remainder of the term in the
     2  manner provided for by the original appointment.
     3    d.  The  members  of  the commission shall receive no compensation for
     4  their services, but shall be allowed their actual and necessary expenses
     5  incurred in the performance of their duties.
     6    e. Notwithstanding any inconsistent provisions of law, no  officer  or
     7  employee  of  the state or any civil division thereof shall be deemed to
     8  have forfeited or shall forfeit his  or  her  office  or  employment  by
     9  reason of his or her acceptance of membership on the commission.
    10    f. The commission shall meet at least once per year.
    11    g.  A  majority  of  the  members of the commission shall constitute a
    12  quorum.
    13    h. The chief judge of the court of appeals, or his  or  her  designee,
    14  shall serve as a non-voting ex-officio member of the commission.
    15    i.  Appointment to the commission shall be filed by the chief judge of
    16  the court of appeals, who shall convene the first meeting of the commis-
    17  sion following the filing  of  the  majority  of  appointments.  At  the
    18  initial meeting the members shall elect officers.
    19    3. The commission shall submit to the governor, temporary president of
    20  the  senate, speaker of the assembly and the chief judge of the court of
    21  appeals an annual report on  or  before  the  anniversary  date  of  the
    22  commission's first meeting. Such report shall contain all pertinent data
    23  for the prior twelve months on the operation of the commission including
    24  the  number  of  assigned  counsel  in  each county, the number of cases
    25  assigned, the number of cases resolved, recommendations  for  additional
    26  attorneys,  if necessary, the cost of operation and financial assistance
    27  to localities. Such report shall also include the  proposed  budget  for
    28  the succeeding twelve months including funds for financial assistance to
    29  localities.
    30    §  723-b.    Lead agency for civil right to counsel. 1. Representation
    31  for persons in civil matters shall be a partnership between  the  courts
    32  and all qualified legal services providers, bar associations and private
    33  organizations.
    34    2.  The  legal  services  providers shall serve as the lead agency for
    35  case assessment and direction under this article and furthermore shall:
    36    a. be the central point of contact for receipt of referrals for  legal
    37  representation;
    38    b. make determinations of eligibility based on uniform criteria;
    39    c.  be  responsible  for  providing  representation  to the clients or
    40  referring the matter to one of the organizations or individual providers
    41  with whom the lead  legal  services  agency  contracts  to  provide  the
    42  service; and
    43    d. to the extent practical, identify and make use of pro bono services
    44  in order to maximize available services efficiently and economically.
    45    3. Recognizing that not all indigent parties can be afforded represen-
    46  tation,  even when they have meritorious cases, the court partner shall,
    47  as a corollary to the services provided by the lead legal services agen-
    48  cy, be responsible for providing procedures,  personnel,  training,  and
    49  case management and administration practices that reflect best practices
    50  to  ensure  unrepresented  parties  meaningful  access to justice and to
    51  guard against the involuntary waiver of rights, as well as to  encourage
    52  fair and expeditious voluntary dispute resolution, consistent with prin-
    53  ciples of judicial neutrality.
    54    4.  The  participating  legal services agency shall be selected by the
    55  judicial council.
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     1    a. The judicial council shall be made up of one  administrative  judge
     2  from  each judicial district. There shall be at least one legal services
     3  agency chosen for each judicial district.
     4    b.  The  judicial  council  shall  assess the applicants' capacity for
     5  success, innovation, and efficiency, including, but not limited to,  the
     6  likelihood  that  the  agency would deliver quality representation in an
     7  effective manner that would meet critical needs  in  the  community  and
     8  address  the  needs  of  the  court with regard to access to justice and
     9  calendar management, and the unique local unmet needs for representation
    10  in the community.
    11    c. Agencies approved pursuant  to  this  section  shall  initially  be
    12  authorized  for a three-year period, commencing on the effective date of
    13  this section and subject to renewal for a period to be determined by the
    14  judicial council, in consultation with the participating agency in light
    15  of the agency's capacity and success. After the initial three-year peri-
    16  od, the judicial council shall distribute any future funds available  as
    17  the result of the termination or nonrenewal of an agency pursuant to the
    18  process set forth in this subdivision.
    19    d.  Agencies  shall  be selected on the basis of whether, in the cases
    20  proposed for service, the persons  to  be  assisted  are  likely  to  be
    21  opposed  by  a party who is represented by counsel. The judicial council
    22  shall also consider the following factors in selecting the agencies:
    23    (i) the likelihood that representation in the proposed case type tends
    24  to affect whether a party prevails or otherwise obtains a  significantly
    25  more  favorable  outcome  in  a  matter  in  which  they would otherwise
    26  frequently have judgment entered against them or suffer the  deprivation
    27  of the basic human need at issue;
    28    (ii) the likelihood of reducing the risk of erroneous decisions;
    29    (iii) the nature and severity of potential consequences for the unrep-
    30  resented party regarding the basic human need at stake if representation
    31  is not provided;
    32    (iv)  whether  the provision of legal services may eliminate or reduce
    33  the potential need for and cost of public social services regarding  the
    34  basic  human  need  at  stake  for the client and others in the client's
    35  household;
    36    (v) the unmet need for legal services in the  geographic  area  to  be
    37  served; and
    38    (vi)  the  availability  and  effectiveness  of  other  types of court
    39  services, such as self-help.
    40    e. Each applicant shall do the following:
    41    (i) identify the nature of the partnership between the court  and  the
    42  other agencies or other providers that would work within the project;
    43    (ii)  describe  the  referral  protocols to be used, the criteria that
    44  would be employed in case assessment, why those cases were selected, the
    45  manner to address conflicts without violating any attorney-client privi-
    46  lege  when  adverse  parties  are  seeking  representation  through  the
    47  project,  and  the means for serving potential clients who need language
    48  assistance within the court system; and
    49    (iii) describe how the project would be  administered,  including  how
    50  the  data  collection requirements would be met without causing an undue
    51  burden on the courts, clients, or the providers, the  particular  objec-
    52  tives  of  the  project, strategies to evaluate their success in meeting
    53  those objectives, and the means by which the  project  would  serve  the
    54  particular  needs  of the community, such as by providing representation
    55  to limited-English-speaking clients, the elderly and the disabled.
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     1    5. To ensure the most effective use of the funding available, the lead
     2  legal services agency shall serve as a hub for all  referrals,  and  the
     3  point  at  which decisions are made about which referrals will be served
     4  and by whom. Referrals shall emanate from the court, as well as from the
     5  other  agencies  providing  services  through  the program, and shall be
     6  directed to the lead legal services agency for review. That  agency,  or
     7  another  agency  or attorney in the event of conflict, shall collect the
     8  information necessary to assess whether the case should  be  served.  In
     9  performing that case assessment, the agency shall determine the relative
    10  need for representation of the litigant, including all of the following:
    11    a. case complexity;
    12    b. whether the opposing party is represented;
    13    c. the adversarial nature of the proceeding;
    14    d. the availability and effectiveness of other types of services, such
    15  as  self-help,  in  light  of the potential client and the nature of the
    16  case;
    17    e. barriers to access due to language;
    18    f. barriers to access due to disability;
    19    g. barriers to access due to literacy;
    20    h. the merits of the case;
    21    i. the nature and severity of potential consequences for the potential
    22  client if representation is not provided; and
    23    j. whether the provision of legal services may eliminate or reduce the
    24  need for and cost of public social services for the potential client and
    25  others in the potential client's household.
    26    6. The decision and level of representation should be made at the sole
    27  discretion of the lead agency, organization, or attorney  based  on  the
    28  factors set forth above.
    29    7. If both parties to a dispute are financially eligible for represen-
    30  tation, each proposal shall ensure that representation for both sides is
    31  evaluated.  In these and other cases in which conflict issues arise, the
    32  lead legal services agency shall  have  referral  protocols  with  other
    33  agencies  and  providers,  such  as a private attorney panel, to address
    34  those conflicts.
    35    8. Each lead agency, organization, or attorney  shall  be  responsible
    36  for keeping records on the referrals accepted and those not accepted for
    37  representation,  and  the  reasons  for  each, in a manner that does not
    38  violate  any  privileged  communications  between  the  agency  and  the
    39  prospective  client. Each lead agency, organization or attorney shall be
    40  provided with standardized data collection tools to be determined by the
    41  commission, and required to track case information for each referral  to
    42  allow the evaluation to measure the number of cases served, the level of
    43  service  required,  and  the  outcomes  for the clients in each case. In
    44  addition to this information on the effect of the representation on  the
    45  clients,  data  shall  be collected regarding the outcomes for the trial
    46  courts. This data shall be compiled in a report to be submitted  to  the
    47  commission on a quarterly basis.
    48    §  723-c. Assigned counsel for civil matters review panel. 1. There is
    49  hereby established the assigned counsel for civil matters review panel.
    50    2. a. The review panel shall be composed of at least sixteen  members,
    51  to be appointed as follows:
    52    (i)  Attorney-in-Chief  for the Legal Aid Society or his/her represen-
    53  tative;
    54    (ii) Chair of Legal Services NYC or his/her representative;
    55    (iii) Executive Director of Legal Services of  the  Hudson  Valley  or
    56  his/her representative;
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     1    (iv) Executive Director of the Legal Aid Society of Northeastern NY or
     2  his/her representative;
     3    (v)  Executive Director of the Western NY Law Center or his/her repre-
     4  sentative;
     5    (vi) President of the Empire Justice Center or his/her representative;
     6    (vii) Executive Director of the New York Lawyers for the Public Inter-
     7  est or his/her representative;
     8    (viii) The President of the New York legal assistance group or his/her
     9  representative;
    10    (ix) Executive Director of Lambda Legal or his/her representative;
    11    (x) The immediate past President of the New York State Bar Association
    12  or a representative appointed by the association;
    13    (xi) The immediate past President of the Network  of  Bar  Leaders  or
    14  his/her representative;
    15    (xii)  The  immediate past President of the Women's Bar Association of
    16  the State of New York or his/her representative;
    17    (xiii) The immediate past President  of  the  Metropolitan  Black  Bar
    18  Association or his/her representative;
    19    (xiv)  The  immediate past President of the New York State Director of
    20  the Fund for Modern Courts or his/her representative;
    21    (xv) Executive Director of the Iola Fund of the State of New  York  or
    22  his/her representative; and
    23    (xvi) One representative from the National Coalition for a Civil Right
    24  to Counsel.
    25    b.  The  members  of the review panel shall serve terms of four years.
    26  All members shall serve until their successors are appointed.  Vacancies
    27  on the review panel shall be filled for the remainder of the term in the
    28  manner provided for by the original appointment.
    29    c.  The  members of the review panel shall receive no compensation for
    30  their services, but shall be allowed their actual and necessary expenses
    31  incurred in the performance of their duties.
    32    d. Notwithstanding any inconsistent provisions of law, no  officer  or
    33  employee  of  the state or any civil division thereof shall be deemed to
    34  have forfeited or shall forfeit his  or  her  office  or  employment  by
    35  reason of his or her acceptance of membership on the review panel.
    36    e.  A  majority  of the members of the review panel shall constitute a
    37  quorum.
    38    f. The members of the review panel may participate  in  a  meeting  of
    39  such review panel by means of a conference telephone or similar communi-
    40  cations  equipment  allowing all persons participating in the meeting to
    41  hear each other at the same time;  participation  by  such  means  shall
    42  constitute presence in person at such meeting.
    43    3.  The  purpose of the panel is to ensure that quality representation
    44  is provided under this article.   This  includes  processing  complaints
    45  against  attorneys  assigned under this article, establishing the proper
    46  remedy for aggrieved parties, attorney admission  as  assigned  counsel,
    47  attorney  training,  and  all  other  procedures  the review panel finds
    48  necessary to achieve its goal.  Nothing in this  article  shall  prevent
    49  any investigation under the New York state unified court system rules of
    50  professional conduct or otherwise.
    51    4.  The review panel may work together with the civil right to counsel
    52  commission to achieve the common goals of this article.
    53    5. a. The chief judge of the court of appeals  and  the  review  panel
    54  appointees  shall  convene  the review panel and create a plan outlining
    55  the procedure and guidelines to govern the panel  and  assigned  counsel
    56  program  in  accordance  with  the goal of providing quality civil legal
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     1  representation. The chief judge of the court of  appeals  shall  consult
     2  with  the  administrative  judges  of  each judicial district to receive
     3  guidance on the needs of each district.
     4    b. The guidelines shall include but not be limited to:
     5    (i) meeting requirements of the panel;
     6    (ii) standards of quality representation;
     7    (iii)  training  necessary to provide civil assigned counsel represen-
     8  tation;
     9    (iv) content for the complaint form for a grievance against an  agency
    10  or attorney assigned as civil assigned counsel;
    11    (v) a grievance procedure; and
    12    (vi) establishing possible remedies for those found to be aggrieved.
    13    §  723-d.  Compensation  and reimbursement. 1. All counsel assigned in
    14  accordance with a plan of the court, other organization, or a bar  asso-
    15  ciation  conforming  to  the  requirements  of  this article whereby the
    16  services of private counsel are rotated and coordinated by  an  adminis-
    17  trator shall at the conclusion of the representation receive:
    18    a. for real property proceedings no less than fifty dollars per hour;
    19    b. for cases involving health no less than fifty dollars per hour;
    20    c.  for  cases involving license revocation or suspension no less than
    21  fifty dollars per hour;
    22    d. for cases involving sustenance no less than sixty dollars per hour;
    23  and
    24    e. for cases involving children no less than sixty dollars per hour.
    25    2. For the purposes of this section:
    26    a. real property proceedings  shall  include  sections  seven  hundred
    27  eleven,  seven  hundred thirteen, seven hundred thirteen-a, five hundred
    28  one, one thousand ninety-three, thirteen hundred three and article thir-
    29  teen of the real property actions and proceedings law;
    30    b. cases involving health shall  include  article  forty-nine  of  the
    31  public health law;
    32    c.  cases  involving  license  revocation  or suspension shall include
    33  sections two hundred twenty-seven, two hundred forty-two and two hundred
    34  sixty-one of the vehicle and traffic law;
    35    d. cases involving sustenance shall include sections one hundred nine-
    36  ty-six-a, five hundred thirty-eight, six  hundred  twenty,  six  hundred
    37  twenty-one,  six  hundred  twenty-four,  six hundred sixty-three and six
    38  hundred eighty-one of the  labor  law,  sections  twenty-two  and  three
    39  hundred  sixty-five  of  the  social services law and rule three hundred
    40  five and article seventy-eight of the civil practice law and rules;
    41    e. cases involving children shall include article four of  the  family
    42  court act.
    43    3.  For  all  representation,  compensation  and  reimbursement  shall
    44  include reimbursement for reasonably incurred expenses.
    45    4. Compensation for representation in such cases shall  be  guided  by
    46  the  minimum  amounts set forth above. The compensation minimums are set
    47  for counsel only, not support or administrative  staff  work.  Work  for
    48  support  or  administrative  staff  should be set by individual counsel,
    49  firm, or organization and should be set at a  lower  rate  than  compen-
    50  sation for counsel.
    51    5.  There  shall  be  no  differential in compensation rate for out of
    52  court time expended and in court time expended. Rates should be  set  at
    53  the  minimum  stated above or higher based on the complexity of the case
    54  and expertise of the attorney.  Such  rates  shall  be  subject  to  the
    55  approval  of  the  court  of jurisdiction based on the complexity of the
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     1  case, expertise of the attorney, the market, and any other  factors  the
     2  court deems just and appropriate.
     3    6.  There should be no cap on the amount of compensation or reimburse-
     4  ment  received  for  representation.  The  amount  of  compensation  and
     5  reimbursement is subject to court approval as described above.
     6    7.  Compensation  and  reimbursement  for appeal shall be fixed by the
     7  appellate court not to be below the rates set forth in this section.
     8    8. In extraordinary circumstances  a  trial  or  appellate  court  may
     9  provide  for  payment  of  compensation  and  reimbursement for expenses
    10  before the completion of the representation upon application.
    11    § 3. The opening paragraph of  section  722  of  the  county  law,  as
    12  amended by chapter 7 of the laws of 2007, is amended to read as follows:
    13    The  governing  body of each county and the governing body of the city
    14  in which a county is wholly contained shall place in operation  through-
    15  out  the  county  a plan for providing counsel to persons charged with a
    16  crime or who are entitled to counsel pursuant  to  section  two  hundred
    17  sixty-two  or  section  eleven  hundred  twenty of the family court act,
    18  article six-C of the correction law, section four hundred seven  of  the
    19  surrogate's  court  procedure  act  or article ten of the mental hygiene
    20  law, who are financially unable to obtain counsel. The governing body of
    21  each county and the governing body of the city  in  which  a  county  is
    22  wholly  contained  shall also place in operation throughout the county a
    23  plan for providing  counsel  to  financially  unable  persons  in  civil
    24  proceedings  under this section, sections one hundred ninety-six-a, five
    25  hundred thirty-eight, six hundred twenty, six  hundred  twenty-one,  six
    26  hundred  twenty-four, six hundred sixty-three and six hundred eighty-one
    27  of the labor law, sections twenty-two and  three  hundred  five  of  the
    28  social  services  law,  where there is a revocation or suspension issued
    29  pursuant to sections two hundred twenty-seven, two hundred forty-two and
    30  two hundred sixty-one of the vehicle and traffic law, article forty-nine
    31  of the public health law, sections seven hundred eleven,  seven  hundred
    32  thirteen, seven hundred thirteen-a, five hundred one, one thousand nine-
    33  ty-three,  section  thirteen  hundred  three and article thirteen of the
    34  real property actions and proceedings law, rule three hundred  five  and
    35  article  seventy-eight  of  the civil practice law and rules and article
    36  four of the family court act. For the purposes of this section the terms
    37  "financially unable" and "low income" shall mean an individual who is at
    38    Eachor below two hundred percent of the  federal  poverty  guidelines.
    39  plan  shall  also  provide  for investigative, expert and other services
    40  necessary for an adequate defense. The plan shall conform to one of  the
    41  following:
    42    §  4.  Subdivision  3 of section 1303 of the real property actions and
    43  proceedings law, as amended by section 5 of part Q of chapter 73 of  the
    44  laws of 2016, is amended to read as follows:
    45    3.  The  notice to any mortgagor required by paragraph (a) of subdivi-
    46  sion one of this section shall appear as follows:
    47                     Help for Homeowners in Foreclosure
    48    New York State Law requires that we send you  this  notice  about  the
    49  foreclosure process. Please read it carefully.
    50  Summons and Complaint
    51    You  are  in danger of losing your home. If you fail to respond to the
    52  summons and complaint in this foreclosure  action,  you  may  lose  your
    53  home.  Please read the summons and complaint carefully. You should imme-
    54  diately contact an attorney or your local legal  aid  office  to  obtain
    55  advice on how to protect yourself.
    56  Sources of Information and Assistance
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     1    The  State  encourages  you  to  become informed about your options in
     2  foreclosure. In addition to seeking assistance from an attorney or legal
     3  aid office, there are government agencies and  non-profit  organizations
     4  that  you  may contact for information about possible options, including
     5  trying  to  work with your lender during this process.  You may be enti-
     6  tled to assigned counsel if you are financially unable to obtain  repre-
     7  sentation.
     8    To  locate  an  entity  near  you, you may call the toll-free helpline
     9  maintained by the New York State Department  of  Financial  Services  at
    10  (enter number) or visit the Department's website at (enter web address).
    11    Rights and Obligations
    12  YOU ARE NOT REQUIRED TO LEAVE YOUR HOME AT THIS TIME. You have the right
    13  to  stay  in  your  home  during  the  foreclosure  process. You are not
    14  required to leave your home unless and until your property  is  sold  at
    15  auction pursuant to a judgment of foreclosure and sale.
    16  Regardless  of  whether  you  choose  to  remain  in  your home, YOU ARE
    17  REQUIRED TO TAKE CARE OF YOUR PROPERTY and pay property taxes in accord-
    18  ance with state and local law.
    19  Foreclosure rescue scams
    20    Be careful of people who approach you with offers to "save" your home.
    21  There are individuals who watch for notices of  foreclosure  actions  in
    22  order  to  unfairly  profit  from  a homeowner's distress. You should be
    23  extremely careful about any such promises and any suggestions  that  you
    24  pay  them a fee or sign over your deed. State law requires anyone offer-
    25  ing such services for profit  to  enter  into  a  contract  which  fully
    26  describes  the services they will perform and fees they will charge, and
    27  which prohibits them from taking any money  from  you  until  they  have
    28  completed all such promised services.
    29    §  5. Section 722-c of the county law, as amended by section 3 of part
    30  J of chapter 62 of the laws of 2003, is amended to read as follows:
    31    § 722-c. Services other than counsel. Upon a finding in  an  ex  parte
    32  proceeding  that  investigative,  expert or other services are necessary
    33  and that the defendant or other person described in section two  hundred
    34  forty-nine  or  section  two  hundred sixty-two of the family court act,
    35  article six-C of the correction law [ ]  section four hundred seven  ofor ,
    36  the surrogate's court procedure act, section seven hundred twenty-two of
    37  this  article,  sections  one hundred ninety-six-a, five hundred thirty-
    38  eight, six hundred twenty, six hundred twenty-one, six  hundred  twenty-
    39  four,  six  hundred  sixty-three and six hundred eighty-one of the labor
    40  law, sections twenty-two and three hundred five of the  social  services
    41  law,  where  there  is  a  revocation  or  suspension issued pursuant to
    42  sections two hundred twenty-seven, two hundred forty-two and two hundred
    43  sixty-one of the vehicle and traffic  law,  article  forty-nine  of  the
    44  public  health  law,  sections seven hundred eleven, seven hundred thir-
    45  teen, seven hundred thirteen-a, five hundred one, one  thousand  ninety-
    46  three,  thirteen hundred three and article thirteen of the real property
    47  actions and proceedings law, rule three hundred five and article  seven-
    48  ty-eight  of  the  civil practice law and rules, and article four of the
    49   is financially unable to obtain them, the court  shallfamily court act,
    50  authorize counsel, whether or not assigned in accordance with a plan, to
    51  obtain the services on behalf of the defendant or such other person. The
    52  court upon a finding that timely procurement of necessary services could
    53  not  await prior authorization may authorize the services nunc pro tunc.
    54  The court shall determine reasonable compensation for the  services  and
    55  direct payment to the person who rendered them or to the person entitled
    56  to  reimbursement.  [Only  in  extraordinary circumstances may the court
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     1  provide for compensation in excess of one thousand dollars per  investi-
     2  ]gative, expert or other service provider.
     3    Each  claim  for  compensation shall be supported by a sworn statement
     4  specifying the time expended, services rendered, expenses  incurred  and
     5  reimbursement  or  compensation applied for or received in the same case
     6  from any other source.
     7    § 6. Section 227 of the vehicle and traffic law is amended by adding a
     8  new subdivision 7 to read as follows:
     9    7. A financially unable person who is charged with an offense punisha-
    10  ble by a revocation or suspension of his or her drivers'  license  where
    11  the  person  is dependent on driving for their employment or where there
    12  is a lack of public transportation  in  the  person's  surrounding  area
    13  shall have a right to assigned counsel by the court. Assignment of coun-
    14  sel under this section shall be implemented as provided in article eigh-
    15  teen-C  of  the  county  law.  For the purposes of this section the term
    16  "financially unable" shall mean an individual who is  at  or  below  two
    17  hundred percent of the federal poverty guidelines.
    18    § 7. Section 261 of the vehicle and traffic law is amended by adding a
    19  new subdivision 5 to read as follows:
    20    5.  Assignment  of counsel. A financially unable person who is charged
    21  with an offense punishable by a revocation or suspension of his  or  her
    22  drivers'  license  where  the  person  is dependent on driving for their
    23  employment or where there is a lack  of  public  transportation  in  the
    24  person's  surrounding area shall have a right to assigned counsel by the
    25  court. Assignment of counsel under this section shall be implemented  as
    26  provided  in  article  eighteen-C of the county law. For the purposes of
    27  this section the term "financially unable" shall mean an individual  who
    28  is at or below two hundred percent of the federal poverty guidelines.
    29    §  8. The state finance law is amended by adding a new section 98-d to
    30  read as follows:
    31    § 98-d. Civil Gideon assistance fund. 1. There is  hereby  established
    32  in  the joint custody of the comptroller, office of court administration
    33  and the commissioner of taxation and finance a special fund to be  known
    34  as the civil Gideon assistance fund.
    35    2.  Such fund shall consist of all moneys appropriated for the purpose
    36  of such fund, all other moneys required to be paid into or  credited  to
    37  such fund, and all moneys received by the fund or donated to it.
    38    3.  A one-time surcharge of seventy-five dollars shall be added to the
    39  biennial attorney fees to be added to this fund, as set forth in section
    40  four hundred sixty-eight-a of the judicial law.
    41    (a) The purpose of such fund shall be to: (i) assist counties and,  in
    42  the  case  of  a  county  wholly  contained within a city, such city, in
    43  providing legal representation for persons who are financially unable to
    44  afford counsel pursuant to article eighteen-C of the  county  law;  (ii)
    45  assist  the  state,  in  improving  the  quality of civil legal services
    46  addressing the essentials of life and funding representation provided by
    47  assigned counsel paid in accordance  with  section  thirty-five  of  the
    48  judiciary law; (iii) provide support for the operations, duties, respon-
    49  sibilities and expenses for the right to civil representation commission
    50  and  panel established, respectively, pursuant to this article; and (iv)
    51  provide funding for legal representation as described herein.
    52    (b) State funds received by a county or city from such fund  shall  be
    53  used to supplement and not supplant any local funds which such county or
    54  city would otherwise have had to expend for the provision of counsel and
    55  expert,  investigative and other services pursuant to article eighteen-C
    56  of the county law. All such state funds received by  a  county  or  city
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     1  shall  be  used  to improve the quality of services provided pursuant to
     2  article eighteen-C of the county law.
     3    (c) As used in this section, "local funds" shall mean all funds appro-
     4  priated  or  allocated  by  a  county or, in the case of a county wholly
     5  contained within a city, such city, for services and expenses in accord-
     6  ance with article  eighteen-C  of  the  county  law,  other  than  funds
     7  received  from:  (i)  the  federal  government  or  the state; or (ii) a
     8  private source, where such city or county does  not  have  authority  or
     9  control over the payment of such funds by such private source.
    10    3.  Amounts  distributed  from  such  fund shall be limited to amounts
    11  deemed appropriate by the office of court administration  and  shall  be
    12  distributed proportionately by level of need at the court's discretion.
    13    (a)  For all state fiscal years, each county and the city of New York,
    14  shall receive ninety percent of the amount paid to such  county  in  the
    15  previous fiscal year.
    16    (b)  Remaining  amounts  within such fund, after accounting for annual
    17  payments required in this section shall  be  distributed  in  accordance
    18  with sections eight hundred thirty-two and eight hundred thirty-three of
    19  the executive law.
    20    § 9. Subdivision 5 of section 468-a of the judiciary law is renumbered
    21  subdivision 6 and a new subdivision 5 is added to read as follows:
    22    5.  A one-time surcharge of seventy-five dollars shall be added to the
    23  biennial attorney fees to be allocated to and be deposited into  a  fund
    24  established  pursuant  to  the  provisions  of article eighteen-C of the
    25  county law. Such surcharge shall be assessed to every  attorney  in  the
    26  same  manner  as  the  biennial fee described in subdivision one of this
    27  section.
    28    § 10. This act shall take effect immediately, and the  appointment  of
    29  members  to the civil right to counsel commission and the assigned coun-
    30  sel for civil matters review panel shall be completed within 90 days  of
    31  such effective date.
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INTRODUCTION 
 
“Civil Gideon” is a short-hand name for a concept that has been the 

white whale of American poverty law for the last forty years—a 
constitutional civil guarantee to a lawyer to match the criminal guarantee 
from Gideon v. Wainwright.1 This Article argues that the pursuit of civil 
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College of Law. B.A. 1991, Haverford College; J.D. 1996, University of Michigan. The Author 
gives special thanks to Indya Kincannon, Alex Long, Mae Quinn, Doug Blaze, Charles Wolfram, 
Jeff Hirsch, Jennifer Hendricks, Brannon Denning, Glenn Reynolds, the participants of the 2009 
SEALS Conference, and the Honorable Diana Gribbon Motz. 
 1. Gideon v. Wainwright, 372 U.S. 335, 344 (1963), guaranteed a right to appointed counsel 
in federal and state felony cases by applying the Sixth Amendment’s right to counsel to the states 
under the due process clause. Johnson v. Zerbst, 304 U.S. 458, 463 (1938), created the Sixth 
Amendment right to a lawyer in federal felony cases. Argersinger v. Hamlin, 407 U.S. 25, 37 
(1972), extended the right to counsel from Gideon and Zerbst to misdemeanors if the defendant was 
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Gideon is an error logistically and jurisprudentially and advocates an 
alternate route for ameliorating the execrable state of pro se litigation for 
the poor in this country: pro se court reform.2  

This Article and the civil Gideon advocates agree on one key point. The 
current treatment of persons too poor to afford counsel in America’s civil 
courts is an embarrassment and is a serious and growing problem. Despite 
this common ground, three key difficulties led to this Article. First, Gideon 
itself has largely proven a disappointment. Between overworked and 
underfunded lawyers and a loose standard for ineffective assistance of 
counsel, there is little in indigent criminal defense that makes one think 
that a guarantee of civil counsel will work very well. Second, focusing our 
attention on pro se court reform is a much, much more promising and 
likely palliative to the legal problems of the poor. Lastly, and most 
importantly, civil Gideon is a deeply conservative and backward looking 
solution to this problem, while pro se court reform has the potential to do 
more than just help the poor. It has the potential to radically reshape our 
justice system in ways that assist everyone. At the end of this Article, I 
describe a science fiction thought experiment: imagine a world where the 
courts that deal with the poor are so simple, efficient, transparent, and 
pleasant that for once the justice system of the poor was the envy of the 
rich. Pro se court reform actually offers this possibility.  

If civil Gideon were merely a mildly bad idea, the division among 
poverty lawyers and community advocates on this issue would be of 
limited import.3 The fact that civil Gideon is a bad idea and saps energy 
                                                                                                                      
to face any time in jail. Note that the civil Gideon movement actually encompasses reform efforts 
through both legislation and litigation. See Amaris Elliott-Engel, Civil Gideon Movement Looks to 
Expand Right to Publicly Provided Legal Counsel, LEGAL INTELLIGENCER BLOG, Apr. 15, 2008, 
http://thelegalintelligencer.wordpress.com/2008/04/15/civil-gideon-movement-looks-to-expand-rig 
ht-to-publicly-provided-legal-counsel/. This Article focuses its critique on a court-ordered civil 
Gideon. For reasons that will become clear, legislative civil Gideon is also inferior to pro se court 
reform but is less problematic than court-mandated change, because at least it would be a result of 
the legislative process rather than court ordered.  
 2. When this Article refers to “pro se court reform,” that phrase means a rethinking and 
overhaul of courts that feature a regularized majority (or at least plurality) of pro se matters. 
Depending on the jurisdiction and demographics, common pro se courts include specialty courts 
that handle child support, child custody, domestic abuse/protective orders, landlord-tenant courts, 
small claims courts, and divorce courts. See, e.g., Richard Zorza, The Disconnect Between the 
Requirements of Judicial Neutrality and Those of the Appearance of Neutrality When Parties 
Appear Pro Se: Causes, Solutions, Recommendations, and Implications, 17 GEO. J. LEGAL ETHICS 
423, 423 n.1 (2004) (listing statistics on some majority pro se courts). 
 3. Poverty advocates fall into three general categories. Many poverty advocates are focusing 
the bulk of their energy on civil Gideon. See, e.g., infra note 6; Brennan Center for Justice, Civil 
Right to Counsel, http://www.brennancenter.org/content/section/ category/civil_right_to_counsel 
(last visited Sept. 24, 2010); National Coalition for a Civil Right to Counsel, 
http://www.civilrighttocounsel.org/ (last visited Sept. 24, 2010). Others basically advocate for both 
approaches. See, e.g., DEBORAH L. RHODE, ACCESS TO JUSTICE 7–10, 14–16 (2004). For example, 
Professor Russell Engler has written to advocate for both civil Gideon and pro se court reform. See 
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and resources from a better, more workable solution, however, necessitates 
an effort to convince others to join the pro se court reform movement.4 

Nevertheless, bar associations, academics, and poverty lawyers are 
working harder on civil Gideon than ever. In 2006, the ABA House of 
Delegates unanimously approved a report calling for a national civil 
Gideon to “provide legal counsel as a matter of right at public expense to 
low income persons in those categories of adversarial proceedings where 
basic human needs are at stake, such as those involving shelter, sustenance, 
safety, health or child custody.”5 There has likewise been an uptick of 
favorable scholarly attention, including at least three recent law review 
symposia pushing for civil Gideon.6 Public interest lawyers have filed 
recent cases and formed civil Gideon working groups.7  

There are three caveats before the argument begins in earnest. First, 
while this Article is quite critical of civil Gideon, no disrespect whatsoever 
is meant to its many proponents. As a general rule, any focus on the 
problems of the poor is welcome, and the civil Gideon supporters have 
their hearts in the right place. Second, part of the argument is a comparison 
                                                                                                                      
Russell Engler, And Justice for All—Including the Unrepresented Poor: Revisiting the Roles of the 
Judges, Mediators, and Clerks, 67 FORDHAM L. REV. 1987, 1988 (1999) [hereinafter Engler, And 
Justice for All] (advocating pro se court reform); Russell Engler, Shaping a Context-Based Civil 
Gideon from the Dynamics of Social Change, 15 TEMP. POL. & CIV. RTS. L. REV. 697, 697 (2006) 
[hereinafter Engler, Context-Based Civil Gideon from Social Change] (advocating for civil 
Gideon). Often pro se assistance or court reform are treated as stopgap measures. See, e.g., Mary 
Helen McNeal, Having One Oar or Being Without a Boat: Reflections on the Fordham 
Recommendations on Limited Legal Assistance, 67 FORDHAM L. REV. 2617, 2618 (1999). Lastly, 
some have advocated solely for pro se court reform. See Russell G. Pearce, Redressing Inequality in 
the Market for Justice: Why Access To Lawyers Will Never Solve the Problem and Why Rethinking 
the Role of Judges Will Help, 73 FORDHAM L. REV. 969, 970 (2004). This is the first Article to 
comprehensively contrast the strengths and weaknesses of both the civil Gideon and the pro se court 
reform approaches. 
 4. On a personal note, I may seem a somewhat unusual opponent to civil Gideon, as I have 
spent the bulk of my legal career teaching students and representing the indigent, both as appointed 
criminal counsel and offering free civil legal services. Nevertheless, the longer I do this work, the 
more strongly I feel that civil Gideon is not the answer. 
 5. Am. Bar Ass’n, Report to the House of Delegates, Resolution 112A, at 1 (2006), 
available at http://www.abanet.org/legalservices/sclaid/downloads/06A112A.pdf. 
 6. 2006 Edward V. Sparer Symposium, Civil Gideon: Creating a Constitutional Right to 
Counsel in the Civil Context, 15 TEMP. POL. & CIV. RTS. L. REV. 501 (containing twelve articles on 
“civil Gideon”); A Right to a Lawyer? Momentum Grows, 40 CLEARINGHOUSE REV.167 (2006) 
(dedicating entire issue to “civil Gideon” efforts); Symposium, A Right to Counsel in Civil Cases: 
Civil Gideon in Maryland & Beyond, 37 U. BALT. L. REV. 1 (2007) (containing papers on “civil 
Gideon”); Symposium, 25 TOURO L. REV. 1 (2009) (containing twelve articles and a comment on 
“civil Gideon”). 
 7. For example, a consortium of lawyers led by the Public Justice Center filed a recent case 
in Maryland arguing for a civil Gideon right. See Public Justice Center, Civil Gideon, 
http://www.publicjustice.org/current-focus-area/index.cfm?subpageid=36&gclid=CNHml4PxzZw 
CFRqdnAod6hPHLA (last visited Sept. 27, 2010). For a broader umbrella organization, see 
National Coalition for a Civil Right to Counsel, supra note 3. 
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between the lofty rhetoric and great promise of Gideon and the sad reality 
of our current system of indigent defense. This Article does not argue that 
Gideon itself is wrong or should be overturned; rather the focus is on its 
deeply flawed implementation, not Gideon itself.8 Last, this Article 
includes some rather distressing facts, figures, and anecdotes concerning 
public defenders and appointed counsel for the indigent. There are many, 
many excellent criminal defense lawyers working and representing the 
poor all over the country, and I have had the pleasure of meeting and 
working with some of them over my career. So, nothing stated herein 
should be seen as an indictment of all criminal defense lawyers or public 
defenders.  

It is fair to indict the system as a whole, however. System-wide, the 
view is beyond disturbing. It is bad enough that any civil Gideon advocate 
should think twice before importing a broken criminal system into our civil 
courts. As written, Gideon is an iconic case that makes an important 
statement about the nature of the criminal process in the United States. Yet 
as applied, Gideon has hardly guaranteed equal access to the courts for the 
poor. To the contrary, two factors have made Gideon’s promise illusory 
indeed: the reticence of courts to set funding levels or limit caseloads for 
Gideon’s guaranteed counsel and the galling laxity of the Court’s 
definition of the ineffective assistance of counsel.9 

In fact, there is an argument to be made that Gideon has worked out 
great for everyone in the system except criminal defendants. The legal 
profession won because a massive new source of guaranteed business 
emerged.10 Judges won because lawyers, in comparison to pro se litigants, 
make every judge’s job easier.11 Society wins because everyone gets to feel 
better about guaranteeing defendants a lawyer. The psychological value of 

                                                                                                                      
 8. This Article does argue, however, that every extension of Gideon weakens the original 
case and leads inevitably to a disintegration of a great case’s promise. 
 9. As a general rule courts have declined to order set funding levels for indigent defense or 
to cap case loads. See Adam M. Gershowitz, Raise the Roof: A Default Rule for Indigent Defense, 
40 CONN. L. REV. 85, 88–89 (2007). Strickland v. Washington, 466 U.S. 668, 687 (1984), is the 
case that set the current lax standard for ineffective assistance of counsel. Strickland is discussed at 
length infra notes 163, 165–76 and accompanying text. 
 10. The big prize was actually the guarantee of misdemeanor counsel in Argersinger v. 
Hamlin, 407 U.S. 25, 37 (1972), because many states already guaranteed counsel in felony cases at 
the time of Gideon. See ANTHONY LEWIS, GIDEON’S TRUMPET 144–48 (1964) (noting that twenty-
two states joined an amicus brief in favor of appointing counsel in felony cases). By contrast, 
neither the federal government nor the vast majority of states provided counsel for misdemeanor 
prosecutions that might result in jail time. See infra note 211 and accompanying text. Argersinger 
itself actually includes a lengthy discussion of the additional lawyers that would be needed to staff 
its new guarantee of counsel. Argersinger, 407 U.S. at 37 n.7. 
 11. This statement of Judge Robert Sweet in favor of civil Gideon is typical: “[E]very trial 
judge knows . . . the task of determining the correct legal outcome is rendered almost impossible 
without effective counsel.” Robert W. Sweet, Civil Gideon and Confidence in a Just Society, 17 
YALE L. & POL’Y REV. 503, 505 (1998). 
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Gideon—that everyone can rest easy knowing that lawyers are theoretically 
ensuring that the system works for rich and poor alike—should not be 
underestimated.12 The double bonus is that system-wide the lawyers are so 
underpaid and overburdened that in most jurisdictions they are unable to 
put up much of a fight, so society gets the appearance of fairness without a 
high rate of acquittals or actual trials.  

Moreover, Strickland v. Washington sets the standards for ineffective 
assistance of counsel so low13 that sleeping lawyers have been found 
effective.14 So while Gideon guarantees a robust right to counsel, 
Strickland and its progeny have powerfully diluted the content of that 
guarantee. 

If civil Gideon became a reality, it is extremely unlikely that civil 
lawyers would be better supported. Courts would likely not require limits 
on caseloads or increased expenditures on a guaranteed right to civil 
counsel. Nor would civil plaintiffs be guaranteed a competent lawyer with 
time to investigate, research, and try their cases. To the contrary, if the 
absolutely critical rights theoretically protected by Gideon can be so 
watered down, a civil Gideon would likely fare much worse.15 The 
government’s long-term treatment (read: starvation) of civil legal aid 
societies also does not make civil Gideon look particularly promising.16  

Civil Gideon is also very unlikely to occur. The Supreme Court chose 
not to extend Gideon to termination of parental rights cases in Lassiter v. 
Department of Social Services.17 This was a brutal defeat for civil Gideon 
because a termination of parental rights case presents the closest possible 
civil analogy to Gideon that does not involve imprisonment, but rather a 
liberty interest (the right to keep one’s children) that the Court has 

                                                                                                                      
 12. Judges also share this psychological salve. Any judge who regularly hears criminal trials 
is aware that the system has some serious flaws. Nevertheless, the appearance of a lawyer on each 
side of the case allows the judge to sit as a neutral arbiter rather than a culpable participant. 
 13. In Strickland, 466 U.S. at 687, the Supreme Court created a two-part test for determining 
ineffective assistance of counsel: the defendant must demonstrate (1) that counsel’s performance 
fell below the standard of a reasonably competent practitioner; and (2) that the defendant was 
prejudiced by that sub-standard performance. The holes in this standard are discussed in greater 
detail infra notes 163, 165–76 and accompanying text.  
 14. For example, a Texas Appellate Court held that a sleeping lawyer’s naps might have been 
a “strategic move” because “the jury might have sympathy for appellant because of” the naps. 
McFarland v. State, 928 S.W.2d 482, 505 n.20 (Tex. Crim. App. 1996). 
 15. Some of the worst stories of the betrayal of Gideon’s promise come from death penalty 
defenses. See, e.g., Stephen B. Bright, Counsel for the Poor: The Death Sentence Not for the Worst 
Crime but for the Worst Lawyer, 103 YALE L.J. 1835, 1836 (1994). If courts and legislatures have 
been disinterested in ensuring that capital defenders are well funded and trained, how will 
landlord/tenant defense fare? 
 16. Funding for legal aid services has been drastically cut over the past two decades. See 
SUSAN R. MARTYN & LAWRENCE J. FOX, TRAVERSING THE ETHICAL MINEFIELD: PROBLEMS, LAW, AND 
PROFESSIONAL RESPONSIBILITY 70–71 (2004). 
 17. Lassiter v. Dep’t of Soc. Servs., 452 U.S. 18, 33 (1981). 
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repeatedly credited as powerful, as well as coercive, state action; the State 
of North Carolina itself sought to take the mother’s children. No state or 
federal court since has recognized a broad civil right to counsel since the 
loss in Lassiter.18 Moreover, the current fiscal situation makes this an 
awkward time to ask a court to guarantee an expensive new constitutional 
right. 

 There are serious jurisprudential concerns to extending Gideon. Among 
the cases that made up the due process revolution of the 1960s and early 
1970s, Gideon and its progeny were in the forefront of the “living 
constitution” cases. As a historical matter, neither the Sixth Amendment 
nor the Fourteenth Amendment was meant to provide a government-paid 
lawyer to criminal defendants.19 The Sixth Amendment’s guarantee that a 
criminal defendant shall “have the assistance of counsel for his defense”20 
only guaranteed the right to hire a lawyer, not the right to have the 
government pay for a lawyer.21 Likewise, given the extreme rarity of 
appointed counsel and the trend towards deprofessionalizing the legal 
profession at the time of the passage of the Fourteenth Amendment,22 it is 
highly unlikely that the Due Process Clause was meant to guarantee 
appointed counsel.23 

Nonetheless, Gideon is a little bit like Brown v. Board of Education.24 It 
may not have been consistent with the original understanding of the 
Constitution, but it is hard to argue in retrospect that it was not absolutely 
the right decision. Gideon certainly struck a chord when it held that 
“reason and reflection require us to recognize that in our adversary system 
of criminal justice, any person haled into court, who is too poor to hire a 
lawyer, cannot be assured a fair trial unless counsel is provided for him. 
This seems to us to be an obvious truth.”25 Nevertheless, every new 
extension of Gideon takes it a step beyond the point where it is “an obvious 
truth” that constitutional fairness requires a new guarantee of counsel and 
runs the risk of replacing legislative funding priorities with those of judges. 
Thus, extending the right to counsel too far could threaten the legitimacy of 
                                                                                                                      

 18. See Jason Boblick, A Consumer Protection Act?: Infringement of the Consumer Debtor’s 
Due Process Rights Under the Bankruptcy Abuse Prevention and Consumer Protection Act of 
2005, 40 ARIZ. ST. L.J. 713, 735 & n.167 (2008). There have been sporadic, quite limited 
applications, see Martha F. Davis, In the Interests of Justice: Human Rights and the Right to 
Counsel in Civil Cases, 25 TOURO L. REV. 147, 154 (2009), but nothing like the broad, national 
right that civil Gideon advocates are hoping for. 
 19. See infra notes 204–06 and accompanying text. 
 20. U.S. CONST. amend. VI. 
 21. See infra notes 204–05 and accompanying text. 
 22. See infra note 206 and accompanying text. 
 23. Note that since the early-20th Century, the Due Process Clause has generally been read to 
reflect a contemporary analysis of “fundamental fairness” rather than any original intent. See infra 
notes 208–09 and accompanying text. 
 24. 347 U.S. 483 (1954). 
 25. Gideon v. Wainwright, 372 U.S. 335, 344 (1963). 
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Gideon itself. In fact, some recent commentators have argued that the best 
way to protect and enforce Gideon is to roll back its extension to 
misdemeanor cases in Argersinger v. Hamlin.26 The broadening of Gideon 
to include misdemeanors, juvenile cases, and other, less serious types of 
offenses alone may have led to Gideon’s destruction. Courts may have 
defended a right limited to felonies more zealously or at least recognized 
that more work was necessary on those cases than was being provided.  

There are also particular reasons to be concerned in an area where 
judges require the appointment of lawyers. One might question whether the 
problems of the poor are really best solved by more lawyers or more due 
process. Stated flatly, there are many reasons for advocates for the poor to 
worry when courts or bar associations announce an intention to assist the 
poor. The implementation of Gideon alone should offer a hint as to how 
these things work out in the long run. In Gideon, and other due process 
cases, the Court has often followed up high-minded rhetoric with a 
shameful lack of substance.27 At a certain point, courts are no longer to 
blame, and advocates for the poor must take some responsibility. Like 
Charlie Brown trying to kick Lucy’s football, it may be time to try a 
different game. 

Lastly, there is a cheaper, less constitutionally troubling, and more 
likely solution: an overhaul of the courts that handle the bulk of the 
nation’s pro se matters would go a long way towards reaching the aims of 
civil Gideon. As it stands now, most courts are not set up to cope with a 
substantial pro se docket. Clerks are instructed not to give “legal advice” to 
pro se litigants.28 In many courts, no one explains to pro se litigants what 
papers need to be filed, what needs to be argued in court, or even how the 
process is supposed to operate.29 In many courts, judges do not consider it 
their responsibility to ameliorate any of this.30 Often, very little effort has 
been made to streamline or simplify either the law or the procedure in the 
courts where much unrepresented poverty work occurs.31 

If a systematic effort were made to simplify the law and procedure in 
courts with large pro se dockets, it could improve outcomes in those courts 
and do more for the poor than a guarantee of counsel, all at less cost. Too 

                                                                                                                      
 26. See, e.g., Erica J. Hashimoto, The Price of Misdemeanor Representation, 49 WM. & 
MARY L. REV. 461, 488 (2007). 
 27. For a more thorough discussion, see infra Part III. 
 28. Engler, And Justice for All, supra note 3, at 1992–93. 
 29. Deborah L. Rhode, Legal Ethics in an Adversary System: The Persistent Questions, 34 
HOFSTRA L. REV. 641, 653 (2006) (noting that “a majority of surveyed courts have no formal pro se 
assistance services”). 
 30. Cf. ROBERT E. KEETON, KEETON ON JUDGING IN THE AMERICAN LEGAL SYSTEM 172–73 
(1999) (spending only three paragraphs of an entire book about the process of judging on dealing 
with pro se litigants). 
 31. See RHODE, supra note 3, at 14–16. 
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often, access to justice only means access to lawyers.32 Rather than seeing 
the plight of the poor as an opportunity to fund more lawyers, we should 
see it as an opportunity to make American law simpler, fairer, and more 
affordable. If courts with substantial pro se dockets were actually able to 
reform, the justice system for the poor would, for once, be the envy of the 
rich.  

This fact alone (that better pro se courts would expose how unnecessary 
lawyers are in many cases) helps explain why pro se reform has been so 
slow to occur and why it may actually be no more likely than civil Gideon. 
For example, the Tennessee Supreme Court has spearheaded a statewide 
effort to address the hideous problems that poor Tennesseans who cannot 
afford counsel face when seeking a divorce.33 Many of the more aggressive 
reforms, notably form pleadings that would have made pro se divorces 
easier, were dead on arrival—the divorce bar was not going to stand for 
any changes that could threaten its grip on middle- and upper- class 
divorces. Nevertheless, the flood of pro se cases in some courts is such that 
reform is happening all over the country somewhat under the radar. A 
unified push by poverty lawyers and other advocates could transform these 
courts and, in the process, the lives of the many of the poor. 

The Article proceeds as follows. Part I lays out the Supreme Court case 
law on free, appointed counsel from Gideon to Lassiter. Part II discusses 
the status of civil Gideon efforts post-Lassiter. Part III argues that 
extending Gideon to civil cases presents a number of logistical and 
constitutional concerns. Part IV concludes that there is a better way to 
address the needs of the poor—a comprehensive effort to reform those 
courts that have a large pro se docket. 

I.  FROM GIDEON TO LASSITER 
In a series of famous 1960s cases, the Warren Court launched a due 

process revolution in criminal procedure, guaranteeing a series of new 
rights to criminal defendants. Gideon v. Wainwright was among the earliest 
of these cases, and it remains one of the most enduring and influential. 

A.  Pre-Gideon 
The journey to Gideon began in 1932 with Powell v. Alabama.34 

Interestingly, Powell was not a Sixth Amendment right to counsel case; it 
                                                                                                                      
 32. Cf. Deborah Rhode, Access to Justice: Connecting Principles to Practice, 17 GEO. J. 
LEGAL ETHICS 369, 399 (2004) (“The bar’s debates about access to justice have traditionally 
assumed that the main problem is inadequate access to lawyers and that the solution is to make their 
services more broadly available.”). 
 33. See Letter from Carl A. Pierce, Chairman, Tenn. Supreme Court Task Force to Study Self 
Represented Litigants Issues in Tenn. to Marcy Easton, President, Tenn. Bar Ass’n (July 30, 2007), 
available at http://www.tba.org/tbatoday/news/2007/prosedivorce_letter_090707.pdf. 
 34. 287 U.S. 45 (1932). 
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had to do with Fourteenth Amendment Due Process.35 Powell dealt with 
the trial of nine black defendants accused (with very little supporting 
evidence) of raping two white women on a train passing through Alabama. 
The trial was an obvious sham. It was held only days after the alleged 
crime before an all white jury. The defendants were not allowed to choose 
their counsel, and the trial court, on the eve of the trial, appointed two 
attorneys, who had no time or incentive to investigate or prepare a 
defense.36 

 The Supreme Court concluded that the “defendants were not accorded 
the right of counsel in any substantial sense.”37 Nevertheless, the Supreme 
Court faced two substantial barriers to overturning the case. First, the 
Alabama Constitution stated a right to assistance of counsel, an Alabama 
Statute required appointed counsel in capital cases, and the court had 
actually appointed lawyers to represent the defendants.38 So the case 
involved more than just a right to counsel; because counsel was actually 
appointed, it required a finding of a right to competent counsel. 

 Second, the Sixth Amendment did not apply to the States at the time,39 
and it was unclear whether the Fourteenth Amendment could guarantee a 
right to counsel in state courts at all. This was especially so in light of 
Hurtado v. California, in which the Court refused to require a grand jury 
indictment in the states under the Due Process Clause40  because “if it had 
been the purpose of [the Fourteenth] Amendment to perpetuate the 
institution of the grand jury in the states, it would have embodied, as did 
the Fifth Amendment, an express declaration to that effect.”41 This 
reasoning obviously applied to the Sixth Amendment’s right to counsel as 
well. 

The Court in Powell avoided these problems in two ways. First, it 
mounted a passionate defense of the critical role of effective criminal 
defense counsel: 

The right to be heard would be, in many cases, of little avail if 
it did not comprehend the right to be heard by counsel. Even 
the intelligent and educated layman has small and sometimes 
no skill in the science of law. If charged with crime, he is 
incapable, generally, of determining for himself whether the 
indictment is good or bad. He is unfamiliar with the rules of 

                                                                                                                      
 35. Id. at 71. 
 36. DAN T. CARTER, SCOTTSBORO: A TRAGEDY OF THE AMERICAN SOUTH 22–23 (rev. ed. 
1979). 
 37. Powell, 287 U.S. at 58. 
 38. Id. at 59–60. 
 39. See Sanjay Chhablani, Disentangling the Sixth Amendment, 11 U. PA. J. CONST. L. 487, 
492–93 (2009). 
 40. 110 U.S. 516, 521 (1884). 
 41. Powell, 287 U.S. at 66 (discussing Hurtado v. California’s treatment of due process). 
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evidence. Left without the aid of counsel he may be put on 
trial without a proper charge, and convicted upon incompetent 
evidence, or evidence irrelevant to the issue or otherwise 
inadmissible. He lacks both the skill and knowledge 
adequately to prepare his defense, even though he have a 
perfect one. He requires the guiding hand of counsel at every 
step in the proceedings against him. Without it, though he be 
not guilty, he faces the danger of conviction because he does 
not know how to establish his innocence. If that be true of 
men of intelligence, how much more true is it of the ignorant 
and illiterate, or those of feeble intellect. If in any case, civil 
or criminal, a state or federal court were arbitrarily to refuse 
to hear a party by counsel, employed by and appearing for 
him, it reasonably may not be doubted that such a refusal 
would be a denial of a hearing, and, therefore, of due process 
in the constitutional sense.42 

Second, despite the far reaching logical ramifications of the above 
language, the Court limited its holding quite narrowly to the facts at issue: 
appointment of effective counsel is required “in a capital case, where the 
defendant is unable to employ counsel, and is incapable adequately of 
making his own defense because of ignorance, feeble mindedness, 
illiteracy, or the like.”43 

Six years after Powell, the Court held for the first time in Johnson v. 
Zerbst that the Sixth Amendment right to counsel guaranteed appointed 
counsel in federal courts.44 The Court quoted at length the language quoted 
from Powell above and noted that the Sixth Amendment “embodies a 
realistic recognition of the obvious truth that the average defendant does 
not have the professional legal skill to protect himself when brought before 
a tribunal with power to take his life or liberty, wherein the prosecution is 
presented by experienced and learned counsel.”45 As a result, after 1938, 
criminal defendants in the federal system had a right to appointed counsel 
under the Sixth Amendment.  

In 1942, the Court turned to the application of the Sixth Amendment in 
state courts in Betts v. Brady46 and held that the “Sixth Amendment of the 
national Constitution applies only to trials in federal courts.”47 The Court 
did allow that the denial of an appointed lawyer in state court could 
“constitute a denial of fundamental fairness” on a case-by-case basis, 
depending on “the totality of the facts.”48 
                                                                                                                      
 42. Id. at 68–69.  
 43. Id. at 71. 
 44. 304 U.S. 458, 463 (1938). 
 45. Id. at 462–63. 
 46. 316 U.S. 455 (1942). 
 47. Id. at 461. 
 48. Id. at 462. 
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The Court went through an exhaustive history of the right to counsel in 
the colonies and states from before the American Revolution up to the 
current practice in 1942. The Court noted that in the 18th and 19th 
Centuries the appointment of counsel had been covered, if at all, as a 
statutory matter in the states, not constitutionally, and that “[t]he 
contemporary legislation” on appointment of counsel “exhibits great 
diversity of policy.”49 The Court then concluded: 

This material demonstrates that, in the great majority of 
the states, it has been the considered judgment of the people, 
their representatives and their courts that appointment of 
counsel is not a fundamental right, essential to a fair trial. On 
the contrary, the matter has generally been deemed one of 
legislative policy. In the light of this evidence, we are unable 
to say that the concept of due process incorporated in the 
Fourteenth Amendment obligates the States, whatever may be 
their own views, to furnish counsel in every such case.50 

B.  Gideon 
Twenty-three years later in Gideon v. Wainwright,51 the Court overruled 

Betts in felony cases and incorporated the Sixth Amendment into the Due 
Process Clause.52 The Gideon Court listed the main precedents that had 
guaranteed a right to counsel in federal courts—Johnson v. Zerbst and 
Powell v. Alabama—as support for its decision and argued that Betts had 
been an “abrupt break” with these precedents.53 Nevertheless, Gideon’s 
own discussion of Betts recognized that Betts was based upon “‘the 
constitutional, legislative, and judicial history of the States to the present 
date,’”54 and even commentators who agree with Gideon’s holding have 
noted that Betts more accurately described the history of the appointment 
of counsel in criminal cases.55 

The heart of the opinion comes not from precedent but from the Court’s 
eloquent defense of the need for counsel as an irreplaceable aspect of the 
fundamental fairness guaranteed by the Due Process Clause:  

 

                                                                                                                      
 49. Id. at 467–70 & n.20. 
 50. Id. at 471. 
 51. 372 U.S. 335 (1963). 
 52. Id. at 342, 344–45. 
 53. Id. at 344. 
 54. Id. at 340 (quoting Betts v. Brady, 316 U.S. 455, 465 (1942)). 
 55. See, e.g., David A. Strauss, On the Origin of Rules (With Apologies to Darwin): A 
Comment on Antonin Scalia’s The Rule of Law as a Law of Rules, 75 U. CHI. L. REV. 997, 1008–09 
(2008) (“None of the pre-Betts cases, fairly read, really suggested an across-the-board rule requiring 
states to appoint counsel in all felony cases.”). 
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Not only these precedents but also reason and reflection 
require us to recognize that in our adversary system of 
criminal justice, any person haled into court, who is too poor 
to hire a lawyer, cannot be assured a fair trial unless counsel is 
provided for him. This seems to us to be an obvious truth. 
Governments, both state and federal, quite properly spend 
vast sums of money to establish machinery to try defendants 
accused of crime. Lawyers to prosecute are everywhere 
deemed essential to protect the public’s interest in an orderly 
society. Similarly, there are few defendants charged with 
crime, few indeed, who fail to hire the best lawyers they can 
get to prepare and present their defenses. That government 
hires lawyers to prosecute and defendants who have the 
money hire lawyers to defend are the strongest indications of 
the wide-spread belief that lawyers in criminal courts are 
necessities, not luxuries. The right of one charged with crime 
to counsel may not be deemed fundamental and essential to 
fair trials in some countries, but it is in ours. From the very 
beginning, our state and national constitutions and laws have 
laid great emphasis on procedural and substantive safeguards 
designed to assure fair trials before impartial tribunals in 
which every defendant stands equal before the law. This noble 
ideal cannot be realized if the poor man charged with crime 
has to face his accusers without a lawyer to assist him.56  

This language, and Gideon’s holding, was promising to criminal 
defense and poverty lawyers on a number of levels. First, it stated a very 
muscular interest in the fairness of court proceedings that involved the 
indigent. Second, it overruled a relatively new, twenty-one-year-old 
precedent. Third, it did so despite the fact that Betts was basically correct 
on the lack of a longstanding right to appointed counsel at common law or 
in the states.57 Lastly, the long, florid section quoted above includes no 
supporting citations, an unusual move for the Court. The willingness to use 
“reason and reflection” in this manner suggested that the Court would now 
scrutinize the criminal justice system much more closely, even if it meant 
discarding controlling precedent. 

C.  Post-Gideon 
The language and holding of Gideon had obvious implications for civil 

cases, and calls for Gideon’s application to unrepresented indigent litigants 
in civil cases began almost immediately. For example, in Sandoval v. 
Rattikin, an indigent Texas litigant argued that the Fourteenth Amendment 
required appointment of counsel in a property dispute (technically a 
                                                                                                                      
 56. Gideon, 372 U.S. at 344. The Court followed this language with a long quote of “the 
moving words of Mr. Justice Sutherland in Powell v. Alabama” quoted above. Id. 
 57. See supra note 55 and accompanying text. 
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trespass-to-try-title action).58 The Texas appellate court disagreed and the 
Supreme Court denied certiorari.59 Likewise, a 1967 Yale Law Journal 
Note argued for “The Indigent's Right to Counsel in Civil Cases.”60  

While no court openly embraced a right to appointed civil counsel 
during this period, Gideon itself was extended in a series of cases that 
offered hope. In the cases described below, the Court extended Gideon 
beyond felonies to misdemeanors and to quasi-criminal cases that were not 
strictly Sixth Amendment criminal cases.  

In Argersinger v. Hamlin, the Court held that the Sixth Amendment 
right to appointed counsel applied beyond felonies to any misdemeanor 
prosecution that resulted in jail time, regardless of how short that sentence 
might be.61 Since the liberty interests involved in some civil cases (notably 
deportation or termination of parental rights cases) were arguably at least 
as strong (and possibly stronger), Argersinger seemed a natural step 
towards civil Gideon. 

Likewise, a series of non-Sixth Amendment cases stretched Gideon in 
ways that suggested that a civil right to counsel might fit. In re Gault 
extended Gideon to juvenile proceedings, even though juvenile 
proceedings were not strictly criminal in nature.62 Gault held that the 
nature of the right at stake—the juvenile defendant's liberty itself—was the 
key question in determining a right to appointed counsel under a due 
process analysis, rather than whether a Sixth Amendment right was 
implicated.63  

Taken together, Gault and Argersinger seemed quite helpful to civil 
Gideon. Gault made clear that the due process driven right to counsel 
extended beyond Sixth Amendment cases and that the critical question was 
the nature of the right at stake. Argersinger set a relatively low bar for the 
seriousness needed: even the threat of a day in jail was sufficient to trigger 
a constitutional requirement for appointed counsel. 

The subsequent cases were more of a mixed bag; none squarely 
foreclosed or required civil Gideon. The 1980 case of Vitek v. Jones 

                                                                                                                      
 58. Sandoval v. Rattikin, 395 S.W.2d 889, 891, 893–94 (Tex. Civ. App. 1965), cert. denied, 
385 U.S. 901 (1966). 
 59. Id. at 894; 385 U.S. 901 (1966). 
 60. Note, The Indigent’s Right to Counsel in Civil Cases, 76 YALE L.J. 545 (1967). Other 
similar works include Thomas Sutton Knox, Comment, Current Prospects for an Indigent’s Right 
to Appointed Counsel and a Free Transcript in Civil Litigation, 7 PAC. L.J. 149 (1976); Jeffrey M. 
Mandell, Note, The Emerging Right of Legal Assistance for the Indigent in Civil Proceedings, 9 U. 
MICH. J.L. REFORM 554 (1976); Alan J. Stein, Note, The Indigent’s “Right” to Counsel in Civil 
Cases, 43 FORDHAM L. REV. 989 (1975); Note, The Right to Counsel in Civil Litigation, 66 COLUM. 
L. REV. 1322 (1966). 
 61. Argersinger v. Hamlin, 407 U.S. 25, 37 (1972). 
 62. In re Gault, 387 U.S. 1, 40–41 (1967) (extending the right to counsel to juvenile 
proceedings if confinement is possible). 
 63. Id. at 41. 
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extended the right to counsel to prisoners who were being involuntarily 
transferred from prison to a state mental hospital.64 Vitek held that 
prisoners have a due process right not to be transferred without a hearing 
and an appointed lawyer, despite the fact that the transfer hearing was civil 
and not criminal in nature; this was based on the liberty interest at stake 
and the potential stigma of being found mentally ill.65 Note that Vitek is 
another case where the liberty interest was not confinement: when the 
transferred prisoner’s sentence was finished, a civil commitment 
proceeding was necessary to hold him longer in the mental hospital.66 

The Court also refused to extend Gideon in several cases before 
Lassiter. Notably, in both Gagnon v. Scarpelli and Morrissey v. Brewer, 
the Court held that, while counsel might be required in some proceedings 
to revoke parole or find a violation of probation, counsel was not 
uniformly necessary in those types of cases.67 These holdings basically 
applied the case-by-case analysis that had been applied in the time period 
between Betts and Gideon to this new area.68 The Court declined to extend 
Gideon to these proceedings because parolees and probationers have a 
lessened liberty interest, and revocation of probation or parole cases are 
generally less formal and often do not involve a lawyer on the 
government’s side.69 Nevertheless, Gagnon and Morrissey sat uneasily 
with Gault and Argersinger because all of the cases involved potential 
imprisonment as the liberty interest, but in the parole and probation cases, 
no lawyer was required. To further this disparity, the Court also refused to 
extend Argersinger and Gideon to misdemeanor prosecutions that did not 
result in imprisonment in Scott v. Illinois.70  
                                                                                                                      
 64. Vitek v. Jones, 445 U.S. 480, 497 (1980). 
 65. Id. at 487–88. 
 66. Id. at 483–84. It is true, however, that the type of confinement was changed. 
 67. Gagnon v. Scarpelli, 411 U.S. 778, 789–91 (1973) (holding that counsel need not be 
provided in all probation revocation hearings but should be in appropriate cases); Morrissey v. 
Brewer, 408 U.S. 471, 489 (1972) (failing to reach the question of whether counsel must be 
provided in parole revocation hearings). Later courts applied Gagnon’s holding on counsel to the 
Morrissey situation, settling that question in both revocation of parole and violation of probation 
cases. See Lassiter v. Dep’t of Soc. Servs., 452 U.S. 18, 26 (1981). 
 68. See Gagnon, 411 U.S. at 788–90 (“In so concluding, we are of course aware that the case-
by-case approach to the right to counsel in felony prosecutions adopted in Betts v. Brady was later 
rejected in favor of a per se rule in Gideon v. Wainwright.”) (internal and external citations 
omitted). 
 69. See id. at 786–88. 
 70. Scott v. Illinois, 440 U.S. 367, 373 (1979) (holding that the “central premise of 
Argersinger” was “that actual imprisonment is a penalty different in kind from fines or the mere 
threat of imprisonment”). There were two more pre-Lassiter cases that refused to extend Gideon. In 
Goss v. Lopez, 419 U.S. 565, 583 (1975), the Court refused to extend Gideon to school disciplinary 
hearings, because those proceedings are brief, informal, and educational in nature. In Parham v. 
J.R., 442 U.S. 584, 604–09 (1979) the Court refused to extend Gideon to voluntary commitment 
proceedings involving a minor because of the parent’s role as well as the medical and informal 
nature of those proceedings. 
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The pre-Lassiter cases were thus a bit of a mess. It was certainly clear 
that the right to appointed counsel stretched beyond the Sixth 
Amendment’s guarantee of counsel in criminal cases because Gault and 
Vitek extended the right to civil proceedings. There were a series of cases 
that seemed to suggest that the key protected liberty interest was freedom 
from imprisonment, no matter how short the imprisonment: Gault and 
Argersinger appointed counsel because of potential imprisonment, and 
Scott v. Illinois denied counsel where imprisonment was not at issue.  

Vitek, Gagnon, and Morrissey, however, undercut grouping the cases 
according to a threat of imprisonment: Gagnon and Morrissey involved the 
threat of imprisonment (and revocation hearings often involve much longer 
prison terms than misdemeanor prosecutions), but refused automatic 
appointment of counsel,71 while Vitek allowed appointment despite the fact 
that no additional imprisonment was at issue (although serving the time in 
a mental hospital was certainly a different type of imprisonment). Thus, 
while there were cases that suggested that imprisonment was the key 
distinction, other cases suggested that courts should weigh the import of 
the liberty interest at stake and then decide whether fundamental fairness 
required appointment of a lawyer. 

D.  Lassiter 
With these cases in mind, the Court turned to the idea of civil Gideon in 

the 1981 case of Lassiter v. Department of Social Services.72 Lassiter dealt 
with the state of North Carolina’s termination of parental rights case 
against Abby Gail Lassiter.73 

In many ways, a case eliminating a mother’s parental rights to her infant 
child would be the optimal civil Gideon case—but Lassiter was no Mrs. 
Cleaver. Outside of imprisonment, the right to parent one’s children is 
perhaps the strongest constitutional liberty interest. Lassiter itself stated the 
interest in quite stringent terms: 

This Court’s decisions have by now made plain beyond the 
need for multiple citation that a parent’s desire for and right to 
the companionship, care, custody, and management of his or 
her children is an important interest that undeniably warrants 
deference and, absent a powerful countervailing interest, 
protection. Here the State has sought not simply to infringe 
upon that interest, but to end it. If the State prevails, it will 
have worked a unique kind of deprivation. A parent’s interest 

                                                                                                                      
 71. Compare Morrissey, 408 U.S. at 472–73 (concerning two petitioners who faced as much 
as six or seven additional years of imprisonment upon their parole revocation), with Argersinger v. 
Hamlin, 407 U.S. 25, 37 (1972) (protecting the right to counsel for misdemeanor defendants who 
face any threat of imprisonment, even for one day). 
 72. Lassister v. Dep’t of Soc. Servs., 452 U.S. 18 (1981). 
 73. Id. at 20–22. 
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in the accuracy and justice of the decision to terminate his or 
her parental status is, therefore, a commanding one.74 

Moreover, termination of parental rights involves the government itself 
permanently terminating the parental relationship in a formal legal 
proceeding. Thus, Lassiter presented a legal structure almost identical to 
Gideon: the State sought to deprive the petitioner of a critical liberty 
interest in a formal proceeding brought by the state’s lawyers. If there was 
going to be a type of civil case where, like Gideon, it would be an “obvious 
truth” that the petitioner could not “be assured a fair trial unless counsel is 
provided for [her],”75 this was it. In this regard, the petitioner in Lassiter 
had a strong argument that termination of parental rights proceedings were 
akin to the juvenile proceedings in Gault or the transfer proceedings in 
Vitek. Termination proceedings are not criminal proceedings, the petitioner 
argued, but the liberty deprivation was so great that a quasi-criminal level 
of protection was appropriate.76 

Nevertheless, Lassiter is one of those cases where a brief read through 
of the facts makes the decision itself anti-climactic. The majority opinion 
includes an embarrassing plethora of details (many of which are clearly 
irrelevant to the legal issue at hand) to make it clear to any reader that 
Abby Lassiter was not a fit parent for her son and that an appointed lawyer 
would have made no difference whatsoever.77  

The facts are meant to demonstrate that Abby Lassiter was a terribly 
unfit mother and a dangerous criminal. Abby Lassiter’s infant son William 
came to the attention of the Department of Social Services (DSS) because 
of a complaint from Duke Pediatrics that Abby Lassiter had not followed 
up with the pediatric clinic for her son’s medical problems and that “they 
were having difficulty in locating Ms. Lassiter.”78 In response to that 
complaint, a social worker took William from Abby Lassiter’s care and 
brought him to the hospital herself. William was then admitted and treated 
for “breathing difficulties [and] malnutrition and [because] there was a 
great deal of scarring that indicated that he had a severe infection that had 
gone untreated.”79 In late-spring 1975, a Durham County District Court 
found that Abby Lassiter had not provided William with proper medical 
care, adjudicated him a neglected child, and transferred him to the custody 
                                                                                                                      
 74. Id. at 27 (citation and internal quotation marks omitted). 
 75. Gideon v. Wainwright, 372 U.S. 335, 344 (1963). 
 76. Cf. Lassiter, 452 U.S. at 37 (Blackmun, J., dissenting) (“Where an individual’s liberty 
interest assumes sufficiently weighty constitutional significance, and the State by a formal and 
adversarial proceeding seeks to curtail that interest, the right to counsel may be necessary to ensure 
fundamental fairness.”). 
 77. Id. at 22–24 (majority opinion). All of the facts in the next few paragraphs come from 
Lassiter itself.  
 78. Id. at 22. 
 79. Id. at 22 (alterations in original) (internal quotation marks omitted). 
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of the Department of Social Services. 
The Court painted Abby Lassiter as almost aggressively disinterested in 

her child, noting that “except for one ‘prearranged’ visit and a chance 
meeting on the street, Ms. Lassiter had not seen William after he had come 
into the State’s custody, and that neither Ms. Lassiter nor her mother had 
‘made any contact with the Department of Social Services regarding that 
child.’”80 The Court also stated that Abby Lassiter did not contest or even 
attend the hearing originally removing William from her custody. 

Of course, the Court explained that Abby Lassiter might have been busy 
during this period since she and her mother were accused of first-degree 
murder in the spring of 1976. The details of Abby Lassiter’s criminal 
charges are clearly not relevant to her due process rights in a termination of 
parental rights proceeding, but in footnote one in the very first paragraph of 
the opinion, the Court gratuitously included a lurid description of the crime 
from Abby Lassiter’s criminal appeal: 

“Defendant’s mother told [the deceased] to ‘come on.’ They 
began to struggle and deceased fell or was knocked to the 
floor. Defendant’s mother was beating deceased with a 
broom. While deceased was still on the floor and being beaten 
with the broom, defendant entered the apartment. She went 
into the kitchen and got a butcher knife. She took the knife 
and began stabbing the deceased who was still prostrate. The 
body of deceased had seven stab wounds . . . .” State v. 
Lassiter, No. 7614SC1054 (June 1, 1977).81 

Abby Lassiter was sentenced to 25–40 years of imprisonment. 
The Court’s version of the facts also establishes that not only did Abby 

Lassiter fail to request a lawyer’s assistance in the termination proceedings, 
but she was also positively disinterested in the proceedings. According to 
the Court, Abby Lassiter’s mother paid to have a lawyer for her criminal 
appeal, but Abby Lassiter did not mention the termination to that lawyer or 
hire another lawyer.82 Moreover, she was brought to the termination 
hearing at “the behest of the Department of Social Services’ 
attorney . . . .”83 At that hearing, the issue of appointed legal representation 
was raised “at the judge’s [insistence],” rather than by Abby Lassiter.84 The 
                                                                                                                      
 80. Id. at 22. 
 81. Id. at 20 n.1 (alterations in original). 
 82. Id. at 21–22. The Court notes that Abby Lassiter did not mention the termination 
proceedings “to any other person except, she said, to ‘someone’ in the prison[].” Id. at 21 (emphasis 
added). The details in this sentence alone well establish the Court’s disdain for Abby Lassiter. It is 
not enough to point out that Abby Lassiter failed to talk to anyone about the proceedings except 
“someone” at the prison; the Court adds the “she said” to suggest that even that contact should be 
doubted as unsubstantiated testimony.  
 83. Id. at 21.  
 84. Id.  
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trial court concluded that Abby Lassiter “‘had ample opportunity to seek 
and obtain counsel prior to the hearing of this matter, and [that] her failure 
to do so is without just cause’ . . . .”85 Later, the Court held that in 
“deciding whether due process requires the appointment of counsel” a 
reviewing court “need not ignore a parent’s plain demonstration” of 
disinterest in such proceedings, specifically referencing that “Ms. Lassiter 
had not even bothered to speak to her retained lawyer after being notified 
of the termination hearing . . . .”86 The words “had not even bothered” well 
state the Court’s feelings on Abby Lassiter’s case.  

Last, the Court presented a number of facts that devastated Abby 
Lassiter’s main argument against termination of parental rights: that her 
mother (William’s grandmother) should be given custody. The Court stated 
that the grandmother had actually reported Abby Lassiter to DSS. The 
Court quoted testimony establishing that the grandmother had indicated 
“‘on a number of occasions that she was not able to take responsibility for 
the child,’” that “‘people in the community and from [the grandmother]’s 
church’” also felt that she could not handle the responsibility, and that 
William “‘ha[d] not seen his grandmother since [a] chance meeting in July 
of ’76 and that was the only time.’”87  

Worst of all, the Court made much of the grandmother’s role in the 
murder that led to Abby Lassiter’s incarceration. The Court included the 
fact that the grandmother was also indicted for first-degree murder.88 The 
Court pointed out that Abby Lassiter’s post-conviction challenge of her 
murder trial was partially based upon a claim that the grandmother actually 
committed the crime and had said, “And I did it, I hope she dies.”89 Nor 
did the Court let these facts pass without comment. During the due process 
analysis, the Court openly mocked Abby Lassiter’s custody argument: 
“Ms. Lassiter’s argument here that her mother should have been given 
custody of William is hardly consistent with her argument in the collateral 
attack on her murder conviction that she was innocent because her mother 
was guilty.”90  

So, in sum, the Court’s description of the case involved a convicted 
murderer and her accomplice seeking custody of a child neither of them 
had seen or shown any interest in for years. After reading these facts, it is 
obvious that there was virtually no chance that the Supreme Court would 
require a retrial of this case with a lawyer. Its description of the case leaves 
the reader with only one question: what took the state so long?  

 

                                                                                                                      
 85. Id. at 22 (alterations in original). 
 86. Id. at 33. 
 87. Id. at 22.  
 88. Id. at 20 n.1. 
 89. Id. (internal quotation marks omitted). 
 90. Id. at 33 n.8. 
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Nevertheless, to deny Abby Lassiter’s appeal, the Court still needed to 
place this case within its post-Gideon precedents. As noted above, this was 
not going to be easy. Lassiter chose to draw a bright line at imprisonment: 
“The pre-eminent generalization that emerges from this Court’s precedents 
on an indigent’s right to appointed counsel is that such a right has been 
recognized to exist only where the litigant may lose his physical liberty if 
he loses the litigation.”91 The Court distinguished Gagnon and Morissey by 
noting that parolees and probationers only have a “conditional liberty” 
interest and “as a litigant’s interest in personal liberty diminishes, so does 
his right to appointed counsel.”92 

With this generalization in mind, the Court created a “presumption that 
an indigent litigant has a right to appointed counsel only when, if he loses, 
he may be deprived of his physical liberty.”93 This presumption serves as a 
weight “against . . . all the other elements in the due process decision.”94 
The creation of such a presumption basically doomed Abby Lassiter’s 
appeal and has stood as a powerful barrier to any recognition of a civil 
Gideon ever since. 

The “other elements in the due process decision,” as considered in 
Lassiter, constitute the three-part test from Mathews v. Eldridge: (1) “the 
private interests at stake,” (2) “the government’s interest,” and (3) “the risk 
that the procedures used will lead to erroneous decisions.”95 A court “must 
balance these elements against each other, and then set their net weight in 
the scales against the presumption that there is a right to appointed counsel 
only where the indigent . . . may lose his personal freedom.”96  

The Court then applied the test to the termination of parental rights. On 
the first prong, the Court found that a parent has a very strong interest in 
maintaining his or her parental rights. On the second prong, the state shares 
the parental interest in what is best for the child and the importance of an 
accurate decision. The state’s interests diverge from the parent’s, however, 
because it wants to proceed “as economically as possible” and “wants to 
avoid both the expense of appointed counsel and the cost of the lengthened 
proceedings his presence may cause.”97 On the last prong, the Court listed 
the various procedural protections provided beyond the appointment of a 
lawyer (written notice, a hearing, etc.) but also considered the possibility of 
a complicated termination case involving expert or medical testimony.98 

When the Court turned to balancing these factors, the actual 
                                                                                                                      
 91. Id. at 25. 
 92. Id. at 26. The phrase “conditional liberty” actually derives from the parole revocation case 
of Morrissey v. Brewer, 408 U.S. 471, 480 (1972). 
 93. Lassiter, 452 U.S. at 26–27. 
 94. Id. at 27. 
 95. Id. (citing Mathews v. Eldridge, 424 U.S. 319, 335 (1976)). 
 96. Id.  
 97. Id. at 27–28. 
 98. Id. at 28–31. 
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circumstances of Abby Lassiter led inevitably to a finding that on balance a 
lawyer was not necessary in her case and, therefore, not necessary in every 
termination of parental rights case: the case involved no particularly 
complicated law or facts; no experts testified; and Abby Lassiter had a 
chance to present her case and cross-examine witnesses.99 Moreover, the 
Court used the many unfortunate facts outlined above against the concept 
of civil Gideon. Abby Lassiter was serving a lengthy prison sentence and 
was obviously not fit to care for her son. According to her own post-
conviction arguments, Abby Lassiter’s mother was likely an accomplice in 
the murder, and she had repeatedly said she did not want the child.100 
Neither Abby Lassiter nor her mother had shown any interest in the child. 
Nor had Abby Lassiter shown much interest in even attending the 
proceeding.101 In a contest where “fundamental fairness” was at issue, the 
Court stacked the deck strongly against Abby Lassiter and civil Gideon. 

The denial of appointed counsel in termination of parental rights 
proceedings basically signaled the death knell for civil Gideon going 
forward.102 If the presumption against appointed counsel in non-
imprisonment cases is strong enough to defeat a due process claim dealing 
with the state taking a citizen’s children, it is hard to imagine a different 
scenario where appointment would be required. This is especially so where 
the Court admitted that the “‘potential costs of appointed counsel in 
termination proceedings’” are “‘de minimis compared to the costs [of 
appointment] in all criminal actions’”103 and still refused to require 
appointed counsel in each case.104 

II.  POST-LASSITER CIVIL GIDEON 
Based upon Lassiter, one would expect civil Gideon to hibernate for a 

time, and this was indeed the case. From Lassiter until the mid-90s, little 
happened on the civil Gideon front.105 Interestingly, it was a judge who 
helped relaunch civil Gideon. On December 2, 1997, Federal District Court 
Judge Robert Sweet gave a speech in favor of what he termed a “civil 

                                                                                                                      
 99. Id. at 32–33. 
 100. Id. at 33 & n.8. 
 101. Id. at 31–33. 
 102. See Bruce A. Boyer, Justice, Access to the Courts, and the Right to Free Counsel for 
Indigent Parents: The Continuing Scourge of Lassiter v. Department of Social Services of Durham, 
36 LOY. U. CHI. L.J. 363, 367–72 (2005).  
 103. Lassiter, 452 U.S. at 28 (quoting Respondent’s brief). 
 104. On this score, compare Gideon, 372 U.S. 335, 345 (1963), where the practice of most 
states in appointing felony counsel was critical to the Court’s decision, with Lassiter, 452 U.S. at 
34, which uses the fact that thirty-three states appoint counsel in Abby Lassiter’s circumstances as 
support for the fairness of its decision. 
 105. See Davis, supra note 18, at 153–54 (“Until recently, the Lassiter decision had a chilling 
effect on domestic litigation and advocacy supporting a right to counsel in civil cases . . . .”). 
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Gideon.” The speech was reprinted in the Yale Law and Policy Review.106  
From this publication forward, there has been a tremendous rekindling 

of interest in civil Gideon. For example, just since 2006, there were three 
civil Gideon law review symposium issues.107 Likewise, the ABA108 and 
multiple state bar associations have declared support for the concept.109 
There are a number of national and local groups advocating for civil 
Gideon in courts and legislatures.110 

Civil Gideon’s supporters have taken a number of different tacks. The 
most basic is to choose an area of civil law and argue that “fundamental 
fairness” requires appointed counsel. For example, Professor Russell 
Engler has argued for civil Gideon in the context of some private custody 
cases.111 Professor Raymond Brescia does the same for eviction 
proceedings.112 Professor Stephen Loffredo and Attorney Don Friedman 
                                                                                                                      
 106. See Sweet, supra note 11, at 503. A Westlaw search in the JLR database for the term 
“civil Gideon” finds 132 articles, with only three mentions pre-dating Sweet’s article. In fact, from 
this search it appears that from Lassiter until 1997, only one law review article was written about 
civil Gideon. See Earl Johnson, Jr., The Right to Counsel in Civil Cases: An International 
Perspective, 19 LOY. L.A. L. REV. 341 (1985). 
 107. Supra note 6. There was also a recent civil Gideon conference co-sponsored by the ABA 
and the Massachusetts Bar Association. See Kelsey Sadoff, Civil Gideon Symposium Mobilizes 
Legal Community Behind Equal Justice in Law, MASS. LAWYERS JOURNAL, Nov. 2007, available at 
http://www.massbar.org/for-attorneys/publications/lawyers-journal/2007/november/civil-gideon-
symposium-mobilizes-legal-community-behind-equal-justice-in-law.  

For some non-symposium treatments of civil Gideon, see generally Earl Johnson, Jr., Equal 
Access to Justice: Comparing Access to Justice in the United States and Other Industrial 
Democracies, 24 FORDHAM INT’L L.J. S83 (2000); Earl Johnson, Jr., Will Gideon’s Trumpet Sound 
a New Melody? The Globalization of Constitutional Values and Its Implications for a Right to 
Equal Justice in Civil Cases, 2 SEATTLE J. SOC. JUST. 201 (2003); Rachel Kleinman, Housing 
Gideon: The Right to Counsel in Eviction Cases, 31 FORDHAM URB. L.J. 1507 (2004); Paul Marvy 
& Debra Gardner, A Civil Right to Counsel for the Poor, 32 HUM. RTS. 8 (2005); John Nethercut, 
“This Issue Will Not Go Away”: Continuing to Seek the Right to Counsel in Civil Cases, 38 
CLEARINGHOUSE REV. 481 (2004); Deborah Perluss, Washington’s Constitutional Right to Counsel 
in Civil Cases: Access to Justice v. Fundamental Interest, 2 SEATTLE J. FOR SOC. JUST. 571 (2004).  
 108. See Am. Bar Ass’n, supra note 5, at 1 (resolution unanimously approved by the ABA 
House of Delegates). “To shorthand it, we need a civil Gideon, that is, an expanded constitutional 
right to counsel in civil matters.” Id. at 7. 
 109. Marie A. Failinger, A Home of its Own: The Role of Poverty Law in Furthering Law 
Schools’ Missions, 34 FORDHAM URB. L.J. 1173, 1173 n.4 (2007) (“The Civil Gideon movement is 
a new national movement in over thirty states . . . .”); see also Thomas M. Burke, A Civil Gideon? 
Let the Debate Begin, 65 J. MO. B., Jan–Feb. 2009, http://www.mobar.org/e5e5dfcc-f687-44a2-
93ec-5b7f90d549c5.aspx; Diane S. Diel, Speaking for the Justice System, 81 WIS. LAW., Dec. 2008, 
http://www.wisbar.org/AM/Template.cfm?Section=Search&TEMPLATE=/CM/ContentDisplay. 
cfm&CONTENTID=76235; Montana State Bar, State Bar Signs on to Letter to Obama, Mccain, 34 
MONT. LAW. 11 (2008); Scott Russell, Minnesota’s Legal Safety Net: Many Hands Intertwined, 66 
BENCH & B. MINN., Mar. 2009, http://www.mnbar.org/benchandbar/2009/mar09/legal_aid.html.  
 110. See, e.g., National Coalition for a Civil Right to Counsel, supra note 3. 
 111. Engler, Context-Based Civil Gideon from Social Change, supra note 3, at 712.  
 112. Raymond H. Brescia, Sheltering Counsel: Towards a Right to a Lawyer in Eviction 
Proceedings, 25 TOURO L. REV. 187, 204, 210 (2009). See also Andrew Scherer, Why People Who 
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push for a qualified right to counsel in welfare proceedings.113 And 
Professor Jaya Ramji-Nogales and her co-authors advocate a civil Gideon 
for asylum proceedings.114 The problem with each of these approaches is 
reconciling Lassiter’s presumption and the provision of counsel outside of 
imprisonment cases. Further, depending on how you measure the equities, 
none of these areas surpasses a government termination of a citizen’s right 
to parent her children. 

An alternate strategy is to advocate for the reversal of Lassiter.115 
Gideon itself offers some helpful parallels. For civil Gideon proponents, 
Lassiter is just a reprise of Betts v. Brady. Just as Gideon wisely reversed 
Betts twenty-one years later, Lassiter is likewise ripe for reversal.116 Laura 
Abel, the deputy director of the Brennan Center, has added some other 
potential parallels. First, academics and some judges were openly scornful 
of both Betts and Lassiter.117 Second, like Lassiter, Betts called for a case-
by-case determination of when the due process clause (and the Sixth 
Amendment) required the appointment of a lawyer. In Gideon, this process 
was deemed unwieldy and unworkable, and Abel argues the same is true of 
Lassiter’s case-by-case analysis.118 Lastly, Abel is hopeful that, like the 
twenty-three states that filed a brief in support of Gideon, a coalition of 
states might be found to support the overturn of Lassiter.119 

A further parallel is ABA and state bar support for civil Gideon. While 
the ABA was not closely involved with Gideon, its support for the 
extension of Gideon to misdemeanors was critical to the holding in 
Argersinger. Argersinger includes a lengthy quote from the ABA in 
support of appointing lawyers in misdemeanor cases.120 Argersinger also 
cites ABA authority for the proposition that there are sufficient existing 
lawyers and law students to meet the new constitutional requirement121 and 
that some misdemeanors should be reclassified as non-crimes to lessen the 
                                                                                                                      
Face Losing Their Homes in Legal Proceedings Must Have a Right to Counsel, 3 CARDOZO PUB. L. 
POL’Y & ETHICS J. 699, 702 (2006). 
 113. Stephen Loffredo & Don Friedman, Gideon Meets Goldberg: The Case for a Qualified 
Right to Counsel in Welfare Hearings, 25 TOURO L. REV. 273, 329 (2009). 
 114. Jaya Ramji-Nogales et al., Refugee Roulette: Disparities in Asylum Adjudication, 60 
STAN. L. REV. 295, 384 (2007).  
 115. See Laura K. Abel, A Right to Counsel in Civil Cases: Lessons from Gideon v. 
Wainwright, 15 TEMP. POL. & CIV. RTS. L. REV. 527, 530–35 (2006) (arguing that Lassiter, like 
Betts v. Brady before it, should be overturned); Sweet, supra note 11, at 506 (“The time has come to 
reverse Lassiter and provide counsel in civil litigation just as the Supreme Court in Gideon in 1963 
reversed its holding in Betts v. Brady twenty-one years earlier and found for a right to counsel in all 
criminal proceedings.”). 
 116. Abel, supra note 115, at 531. 
 117. Id. at 531–32. 
 118. Id. at 532–33. 
 119. Id. at 534–35. 
 120. Argersinger v. Hamlin, 407 U.S. 25, 39 (1972). 
 121. Id. at 37 n.7. 
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need for appointed counsel.122 Chief Justice Warren Burger’s Argersinger 
concurrence noted that the ruling “should cause no surprise to the legal 
profession” because the ABA had advocated for it in 1968.123 Burger goes 
on to quote at length (and with approval) from two different ABA reports 
pushing for appointed lawyers in misdemeanor cases. Given the persuasive 
power of the ABA in Argersinger, the power of ABA support for civil 
Gideon is worth noting. 

The fundamental problem, however, is that Lassiter was a case that 
arrived too long after the due process revolution of the 1960s and early 
1970s. By 1981, the Court was in retrenchment mode. While membership 
on the Court has turned over somewhat, it is quite unlikely that the current 
Court would even take a civil Gideon case, let alone reverse Lassiter. 
Similarly, this Court’s sensitivity to ABA guidance or academic 
opprobrium (especially in comparison to the Gideon Court) is limited.  

There have also been efforts to try to find a beachhead for civil Gideon 
in state constitutional law. Professor Mary Helen McNeal has made the 
case under Montana constitutional law, for example.124 At one point, it 
looked like Maryland might be the first state to recognize a broad civil 
Gideon right. In 2004, three Justices on the Maryland Supreme Court wrote 
a concurring opinion in Frase v. Barnhart that noted the Maryland 
Constitution’s due process and law of the land clauses, quoted heavily 
from the Lassiter dissents, and asserted a civil Gideon right in that state.125  

Nevertheless, two years later in Touzeau v. Deffinbaugh, those same 
three Justices found themselves on the losing end of a 4-3 decision that 
closed the door on a civil Gideon right in Maryland.126 While there have 
been a smattering of state legislative successes, no state court has found 
any sort of broad civil Gideon right.127  

The last group of civil Gideon advocates argues that treaty obligations 
and international law support a civil right to counsel. There is a growing 
international trend in favor of a right to civil counsel: 

Indeed, the right to counsel in civil matters is well established 
as a general principle of law in the international community. 
The European Court of Human Rights has construed the 
European Convention for the Protection of Human Rights and 

                                                                                                                      
 122. Id. at 38 n.9.  
 123. Id. at 43 (Burger, C.J., concurring). 
 124. See generally Mary Helen McNeal, Toward a “Civil Gideon” Under the Montana 
Constitution: Parental Rights as the Starting Point, 66 MONT. L. REV. 81 (2005) (proposing 
situations where Montana courts should be required to provide counsel to indigent parties, 
specifically parental rights cases). 
 125. Frase v. Barnhart, 840 A.2d 114, 131–39 (Md. 2003) (Cathell, J., concurring). 
 126. Touzeau v. Deffinbaugh, 907 A.2d 807, 820–21 (Md. 2006); see also Stephen J. Cullen 
& Kelly A. Powers, The Last Huzzah for Civil Gideon, 41 MD. B.J., Nov./Dec. 2008, at 24.  
 127. See Boblick, supra note 18, at 735 & n.167. 
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Fundamental Freedoms to require a right to civil counsel. The 
Inter-American Court of Human Rights has also recognized 
the right. Nations from Ireland to Madagascar provide broad 
rights to counsel in civil matters, while others, such as South 
Africa, provide a right to counsel in certain matters involving 
fundamental rights, such as housing. Finally, the Human 
Rights Committee of the United Nations has addressed the 
right to counsel in civil matters, as have the Committee on the 
Elimination of All Forms of Racial Discrimination and other 
United Nations bodies.128 

Moreover, the United States has signed several treaties—the 
International Covenant on Civil and Political Rights, the Charter of the 
Organization of American States, and the International Convention on the 
Elimination of All Forms of Racial Discrimination—that require some 
form of civil representation for the poor.129 

These arguments seem somewhat compelling, although international 
law advocates have long advocated for treaties to remake American law, 
and in most cases, it proves to be rather less than hoped for. In particular, 
relying on treaties to overturn Supreme Court precedent or order large-
scale new rights for poor people has not proven especially successful over 
the years.130 

III.  THE PROBLEMS WITH CIVIL GIDEON—THE PROBLEMS WITH 
GIDEON ITSELF 

Some advocates for civil Gideon have recognized that various aspects 
of the original Gideon would probably not be worth transporting to the 
civil arena. Civil Gideon proponent Laura Abel admits that, “There have 
been successes and failures in implementing Gideon.”131 Many civil 
Gideon proponents, however, have attached themselves to the concept and 
language of Gideon without recognizing its significant shortcomings. This 
makes sense because Gideon is an iconic, powerful, and beautifully written 
case that expresses a vision of American justice that is attractive to all. 
Renowned author Anthony Lewis’ Gideon’s Trumpet is perhaps the best 
non-fiction book about a legal case ever written.132 
                                                                                                                      
 128. Davis, supra note 18, at 150–51. 
 129. See Sarah Paoletti, Deriving Support from International Law for the Right to Counsel in 
Civil Cases, 15 TEMP. POL. & CIV. RTS. L. REV. 651 (2006) (discussing provisions of international 
treaties and norms which may be used to develop arguments in support of the right to counsel in 
civil proceedings).  
 130. See Joel R. Paul, The Rule of Law is Not for Everyone, 24 BERKELEY J. INT’L L. 1046, 
1060 (2006) (reviewing Philippe Sands’s 2005 book Lawless World) (noting the example of 
segregation and arguing that, “Despite the Constitution’s Supremacy Clause, the United States has 
found treaty obligations to be inconvenient and often has refused to honor them.”). 
 131. Abel, supra note 115, at 538. 
 132. LEWIS, supra note 10. When I graduated from college, my Aunt gave me Gideon’s 
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Nevertheless, the reality of criminal defense for the indigent hardly 
matches the rhetoric.133 There is every reason to believe that if civil Gideon 
became a reality, the situation on the civil side would be substantially 
worse. 

As Stephen Bright, director of the Southern Center for Human Rights, 
has said, “No constitutional right is celebrated so much in the abstract and 
observed so little in reality as the right to counsel.”134 Gideon has 
foundered on two fronts. The first is the grossly inadequate funding of 
indigent criminal defense (leading to crippling per lawyer caseloads and 
assembly line justice). The second is a pathetically narrow definition of 
ineffective assistance of counsel. Taken together, every indigent defendant 
is guaranteed a warm body with a J.D., but we are far from Gideon’s 
“noble ideal” of “impartial tribunals in which every defendant stands equal 
before the law.”135 

A.  Funding, Caseload, and the Inevitable Results 
The funding for indigent defense has been described as a “crisis,”136 a 

“disgrace,”137 “underfunded,”138 “broken,”139 and “unconscionable.”140 
Professor Deborah Rhode has done some exceptional work on 
documenting the funding differentials: “The United States spends about a 
hundred billion dollars annually on criminal justice, but only about 2% to 
3% goes to indigent defense. Over half is allocated to the police, and poor 
defendants receive only an eighth of the resources per case available to 
prosecutors.”141 
                                                                                                                      
Trumpet in a naked attempt to convince me to go to law school. I read the book and enrolled a year 
later. 
 133. A significant portion of my teaching load includes working as appointed criminal defense 
counsel for indigent clients. In that work, I have seen much, much fine lawyering, often from 
appointed private counsel or public defenders. The Knox County Public Defenders Office is, in my 
opinion, one of the best of its kind in the country and does admirable work within their resource 
constraints. 
 134. Stephen B. Bright, Gideon’s Reality: After Four Decades, Where Are We?, 18 CRIM. 
JUST. 5, 5 (2003); see also RHODE, supra note 3, at ch. 6. 
 135. Gideon v. Wainwright, 372 U.S. 335, 344 (1963). 
 136. NAT’L LEGAL AID & DEFENDER ASS’N, A RACE TO THE BOTTOM, SPEED AND SAVINGS OVER 
DUE PROCESS: A CONSTITUTIONAL CRISIS (2008), available at http://www.mynlada.org/michigan/ 
michigan_report.pdf. 
 137. Barbara E. Bergman, Verbatim, CHAMPION, Sept.–Oct. 2005, http://www.nacdl.org/pub 
lic.nsf/698c98dd101a846085256eb400500c01/7d20323277e57454852570b3006f1bab?OpenDo 
cument.  
 138. Douglas W. Vick, Poorhouse Justice: Underfunded Indigent Defense Services and 
Arbitrary Death Sentences, 43 BUFF. L. REV. 329, 329 (1995). 
 139. STANDING COMM. ON LEGAL AID & INDIGENT DEFENDANTS, AM. BAR ASS’N, GIDEON’S 
BROKEN PROMISE: AMERICA’S CONTINUING QUEST FOR EQUAL JUSTICE, REPORT ON THE AMERICAN 
BAR ASSOCIATION’S HEARING ON THE RIGHT TO COUNSEL IN CRIMINAL PROCEEDINGS (2004). 
 140. Anthony Paduano & Clive A. Stafford Smith, The Unconscionability of Sub-Minimum 
Wages Paid Appointed Counsel in Capital Cases, 43 RUTGERS L. REV. 281, 339 (1991). 
 141. RHODE, supra note 3, at 123. 
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The news from the individual states is likewise grim. Professors Mary 
Sue Backus and Paul Marcus have an exhaustive article that lists individual 
statistics and stories of funding problems in a diverse list of states: 
Georgia, Virginia, Louisiana, Pennsylvania, North Dakota, Kentucky, 
Ohio, Minnesota, Missouri, California, Mississippi, Arizona, and 
Massachusetts.142 

In Knoxville, Tennessee, Mark Stephens, the county public defender, 
has repeatedly fought for higher funding, including refusing to take some 
appointments and attempting to withdraw from defending misdemeanors 
altogether.143 As support, Stephens noted that one staff member alone had 
sixty cases set for trial, with another thirty-seven new cases pending 
appointment in that same courtroom. A staff of eighteen public defenders 
handles more than 10,000 misdemeanor charges each year and another 
3,000 or more felony charges.144 Nevertheless, the local judges ordered 
Stephens to continue taking misdemeanors.145 

Stephen Bright has also used the example of McDuffie County, 
Georgia.146 The county commission decided that it had been spending too 
much on indigent defense, so the commissioners decided to solicit bids. 
They specified no qualifications and their only goal was to cut costs. They 
awarded the contract to the lowest bidder at a 40% discount off of the old 
cost. For the first three years of the contract, the new lawyer tried only one 
felony case to a jury while entering 213 guilty pleas in felony cases and 
filing only three motions in the three years. 147 

The funding problems lead inevitably to crippling caseloads. Professor 
Erica Hashimoto offers multiple examples of excessive caseloads: 

In 2003, public defenders statewide in Minnesota handled 
more than 900 cases per attorney per year. In 2001, a trial 
staff of fifty-two lawyers at the public defender office in 
Hamilton County, Ohio, which encompasses much of the 
Cincinnati metropolitan area, handled 34,644 cases, an 
average of 666 cases per attorney. In Maryland in 2002, the 
public defender office, which had not increased in size in five 
years, reported that it would have to hire 300 attorneys just to 

                                                                                                                      
 142. Mary Sue Backus & Paul Marcus, The Right to Counsel in Criminal Cases, A National 
Crisis, 57 HASTINGS L.J. 1031, 1035–36, 1048–53 (2006). 
 143. Jamie Satterfield, Public Defender Battles Load, KNOXVILLE NEWS SENT. (Tenn.), July 19, 
2007, http://www.knoxnews.com/news/2007/jul/19/public-defender-battles-load/?print=1. 
 144. Jamie Satterfield, Overworked Attorneys Must Keep Caseloads, KNOXVILLE NEWS SENT. 
(Tenn.), Feb. 26, 2009, http://knoxnews.com/news/2009/feb/26/overworked-attorneys-must-keep-
caseloads/?print=1. 
 145. Id. 
 146. Stephen B. Bright, Glimpses at a Dream Yet to Be Realized, CHAMPION, Mar. 1998, 
http://www.nacdl.org/public.nsf/698c98dd101a846085256eb400500c01/cbdef098140b243c8525 
6c5c0073d65d?OpenDocument. 
 147. Id. 
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meet national caseload standards. In 1996, staff attorneys at 
the Office of the Public Defender in Orange County, 
California maintained caseloads of 610 cases. In 2004 in 
Kentucky, public defenders handled an average 489 cases per 
lawyer.148 

These caseloads make it very unlikely that any individual client will 
receive a vigorous defense. As one public defender noted, it is not really 
very complicated math: “When caseloads are so high that a public defender 
can only spend 3.8 hours per case, including serious felony cases, [we] 
cannot ensure reliability.”149 

Studies of appointed counsel have found that the caseload and funding 
incentives have played out predictability. For instance, an infamous study 
of appointed counsel in New York City found that defense attorneys visited 
crime scenes and interviewed witnesses in only 21% of homicides and in a 
shocking 4.2% of non-homicide felonies.150 Defense counsel appointed 
experts in only 17% of the homicides and in just 2% of all felony cases.151 
More recent studies suggest these figures are fairly typical.152 

Likewise, systems that rely upon individual appointed defense counsel 
(as opposed to a permanent staff of public defenders) face significant 
structural problems. Any system that relies upon appointed counsel faces 
the danger that judges will appoint the lawyers that make their lives and the 
lives of prosecutors easiest: less competent or more compliant lawyers who 
will look to plead as many cases as possible.153 In systems where budget 
pressures are severe or there are caps on fees, lawyers face natural 
pressures to do less (or as little as possible) on their cases, because any 
work beyond a fee cap is basically done for free.154  
                                                                                                                      
 148. Hashimoto, supra note 26, at 471–72. 
 149. Backus & Marcus, supra note 142, at 1058. 
 150. Michael McConville & Chester L. Mirsky, Criminal Defense of the Poor in New York 
City, 15 N.Y.U. REV. L. & SOC. CHANGE 581, 762 (1987). 
 151. See Darryl K. Brown, The Decline of Defense Counsel and the Rise of Accuracy in 
Criminal Adjudication, 93 CAL. L. REV. 1585, 1603 (2005). 
 152. See id. See generally THE SPANGENBERG GROUP, AM. BAR ASS’N STANDING COMM. ON 
LEGAL AID & INDIGENT DEFENDANTS, A COMPREHENSIVE REVIEW OF INDIGENT DEFENSE IN VIRGINIA 
(2004) (noting a nine-month study detailing the excessive caseloads of public defenders who are 
grossly underfunded), available at http://www.abanet.org/legalservices/downloads/sclaid/indige 
ntdefense/va-report2004.pdf; CHIEF JUSTICE’S COMMISSION ON INDIGENT DEFENSE (Ga.) pt. 1 (2003) 
(concluding that additional work was needed to ensure that the state had a “constitutionally-
sufficient, fair criminal justice system”), available at http://www.georgiacourts.org/aoc/press/idc/idc 
hearings/idcreport.doc. 
 153. In a classic 1973 article, Judge David L. Bazelon stated a taxonomy of ineffective 
counsel, including “‘sweetheart’ lawyers,” who depend on judges for continuing appointments and 
oblige by moving cases along. David L. Bazelon, The Defective Assistance of Counsel, 42 U. CIN. 
L. REV. 1, 7–16 (1973).  
 154. William J. Stuntz, Christian Legal Theory, 116 HARV. L. REV. 1707, 1730–31 (2003) 
(reviewing CHRISTIAN PERSPECTIVES ON LEGAL THOUGHT (Michael W. McConnell, Robert F. 
Cochran, Jr. & Angela C. Carmella eds., 2001)).  
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In systems where public defenders or appointed counsel carry a large 
caseload, the interests of defense lawyers suddenly align powerfully with 
prosecutors and judges: their primary interest becomes the pursuit of 
efficient docket control. Game theory suggests that players in iterated 
games have greater incentives to cooperate than one-time players.155 In the 
game of criminal defense, the judge, the criminal defense lawyers, and the 
prosecutors are the regular players; the indigent defendants come and go. 

Beyond the systematic evidence are a series of jaw-dropping anecdotes. 
Consider just a few of those gathered by Backus and Marcus:  

In a case of mistaken identity, Henry Earl Clark of Dallas 
was charged with a drug offense in Tyler, Texas. After his 
arrest, it took six weeks in jail before he was assigned a 
lawyer, as he was too poor to afford one on his own. It took 
seven more weeks after the appointment of the lawyer, until 
the case was dismissed, for it to become obvious that the 
police had arrested the wrong man. . . . During this time, he 
lost his job and his car, which was auctioned. After Clark was 
released, he spent several months in a homeless shelter. 

 
. . . Sixteen-year-old Denise Lockett was retarded and 

pregnant. Her baby died when she delivered it in a toilet in her 
home in a South Georgia housing project. Although an 
autopsy found no indication that the baby’s death had been 
caused by any intentional act, the prosecutor charged Lockett 
with first-degree murder. Her appointed lawyer had a contract 
to handle all the county’s criminal cases, about 300 cases in a 
year, for a flat fee. He performed this work on top of that 
required by his private practice with paying clients. The 
lawyer conducted no investigation of the facts, introduced no 
evidence of his client’s mental retardation or of the autopsy 
findings, and told her to plead guilty to manslaughter. She 
was sentenced to twenty years in prison. . . . 

. . . . 
A defendant in Missoula, Montana, was jailed for nearly 

six months leading up to his trial. During the months before 
his trial, the defendant met with his court-appointed attorney 
just two times. That attorney did nothing to investigate the 
defendant’s allegations that police obtained evidence against 
him during an illegal search. A second court-appointed lawyer 
subsequently had the case dismissed.156 

                                                                                                                      
 155. ROBERT AXELROD, THE EVOLUTION OF COOPERATION 68–69 (1984); ERIC RASMUSEN, 
GAMES AND INFORMATION: AN INTRODUCTION TO GAME THEORY 16–18 (4th ed. 2007). 
 156. Backus & Marcus, supra note 142, at 1031–33 (citations omitted). 
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As Professor William Stuntz has stated, “The result is that a typical 
indigent defendant receives not an advocate able and willing to make the 
best case for him, but an overworked bureaucrat whose only realistic 
option is to plead the case out as quickly as possible.”157 As a result, 
dedicated former criminal defense lawyers suggest loosening the Sixth 
Amendment to recognize the necessity of indigent defense “triage”158 or 
that misdemeanor defense be abandoned altogether.159  

Lawyers have challenged both the funding levels for indigent defense 
and the large caseloads pubic defenders carry, but courts have generally 
demurred. Even in the cases where additional funding was awarded, the 
gains proved short lived.160 Courts have avoided the issue through 
abstention doctrine, separation of powers concerns, and a general distaste 
for overturning legislative budget decisions.161 An unwritten factor is 
undoubtedly how well an underfunded and overburdened system fits the 
judicial interest in rapidly processing huge dockets. More, better-paid 
lawyers with fewer cases would likely change a system where 90% of 
convictions result from guilty pleas.162 

B.  Ineffective Assistance of Counsel 
Despite all of these systemic problems, robust appellate review of 

ineffective assistance of counsel claims could at least offer some relief to 
defendants shuffled through the plea machine. Instead, Strickland v. 
Washington163 makes proving ineffective assistance of counsel quite 
difficult and guarantees that only the most serious and obvious cases of 
incompetence will result in relief.   

Gideon was decided in 1963, but it was not until 1984 that the Court 
got around to defining ineffective assistance of counsel. The reticence to 
tackle this issue and the fact that Gideon guaranteed a lawyer, but gave no 
substance to the quality of that guarantee, are part of a pattern with 
ineffective assistance: courts want to presume lawyers effective and move 
on. This is partially because some or many of the defendants claiming 
ineffective assistance are likely guilty, but the bigger part is every court’s 
hesitance to call a fellow lawyer ineffective. For example, one of the 
earliest pre-Strickland standards for ineffective assistance was whether the 
                                                                                                                      
 157. Stuntz, supra note 154, at 1731. 
 158. John B. Mitchell, In (Slightly Uncomfortable) Defense of “Triage” by Public Defenders, 
39 VAL. U. L. REV. 925, 926 (2005); see John B. Mitchell, Redefining the Sixth Amendment, 67 S. 
CAL. L. REV. 1215, 1220–21 (1994). 
 159. Hashimoto, supra note 26, at 496. 
 160. Note, Effectively Ineffective: The Failure of Courts to Address Underfunded Indigent 
Defense Systems, 118 HARV. L. REV. 1731, 1735–36 (2005). 
 161. Gershowitz, supra note 9, at 89. 
 162. George C. Thomas III et al., Is It Ever Too Late for Innocence? Finality, Efficiency, and 
Claims of Innocence, 64 U. PITT. L. REV. 263, 273 (2003). 
 163. 466 U.S. 668 (1984). 
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lawyer was so bad that he made the case a “farce and a mockery of 
justice.”164 

In Strickland, the Court announced a two-prong test for ineffective 
assistance of counsel: a defendant must show that his lawyer's 
representation was deficient (the performance prong), and that the deficient 
performance affected the outcome (the prejudice prong). The performance 
prong requires a showing that “counsel’s representation fell below an 
objective standard of reasonableness.”165 The prejudice prong requires a 
showing that “there is a reasonable probability that, but for counsel’s 
unprofessional errors, the result of the proceeding would have been 
different.”166 The Court made clear that if either prong fails, an ineffective 
assistance claim fails and that courts can consider either prong first.167 The 
combination of these two prongs and the Court’s invitation to skip the 
performance prong to jump right to the prejudice prong means that, while 
the farce and mockery standard is technically dead, its spirit lives on. 

The Court’s description of its standard for effectiveness leaves little 
doubt that it does not want to see attorney performance second-guessed or 
held ineffective with any great regularity. Consider the extremely loose 
“reasonably competent attorney” standard.168 The Court flatly refused to 
classify any lawyer activity (other than a lawyer with an actual conflict of 
interest) as per se ineffective or unreasonable. 169 Instead, the Court noted 
that lawyering is an “art,” that lawyer behavior cannot be classified, and 
that there are not “mechanical rules” in the area, and as a result, it cannot 
offer any specific guidance to lower courts about what particular behavior 
might be ineffective.170   

Even after stating this extremely flexible standard, the Court watered it 
down further by repeatedly emphasizing how deferential reviewing courts 
should be to lawyers. At points, it appears the Court is struggling to find 
different ways of expressing its deference. Consider the following: 

Judicial scrutiny of counsel’s performance must be highly 
deferential. It is all too tempting for a defendant to second-
guess counsel’s assistance after conviction or adverse 
sentence, and it is all too easy for a court, examining 
counsel’s defense after it has proved unsuccessful, to 
conclude that a particular act or omission of counsel was 

                                                                                                                      
 164. Diggs v. Welch, 148 F.2d 667, 669 (D.C. Cir. 1945). The case also includes a lengthy 
diatribe against habeus corpus actions and assumes that most prisoner complaints against their 
lawyers are an “exercise of . . . imagination.” Id. at 669–70. 
 165. Strickland, 466 U.S. at 688. 
 166. Id. at 694. 
 167. Id. at 697. 
 168. Id. at 687. 
 169. Id. at 688–89, 692. 
 170. Id. at 688, 693, 696. 
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unreasonable. . . . Because of the difficulties inherent in 
making the evaluation, a court must indulge a strong 
presumption that counsel’s conduct falls within the wide 
range of reasonable professional assistance; that is, the 
defendant must overcome the presumption that, under the 
circumstances, the challenged action “might be considered 
sound trial strategy.” There are countless ways to provide 
effective assistance in any given case. Even the best criminal 
defense attorneys would not defend a particular client in the 
same way. 171 

One might think the language above would be sufficient to protect 
against reviewing courts looking very carefully at these claims, but the 
Court kept coming back to presumptions of effectiveness and deference. 
Closely following the passage above, the Court reiterated “that counsel is 
strongly presumed to have rendered adequate assistance.”172 One page 
later, the Court added that reviewing courts should apply “a heavy measure 
of deference to counsel’s judgments.”173 Lastly, the Court reminds us of 
the “strong presumption of reliability.”174 

Nevertheless, the Court virtually guarantees that even the extremely 
deferential review it outlines above will rarely occur. This is because the 
Court requires a defendant to prove prejudice by “a reasonable probability 
that, but for counsel’s unprofessional errors, the result of the proceeding 
would have been different. A reasonable probability is a probability 
sufficient to undermine confidence in the outcome.”175 In practice, this has 
meant that a defendant must prove either innocence or the loss of an 
important substantive or procedural right. This is quite a stringent standard, 
and many ineffective assistance claims fail on the prejudice prong. 

This works out nicely for courts that want to avoid labeling an 
attorney’s representation ineffective. The Court went out of its way to 
make this point:  

In particular, a court need not determine whether counsel’s 
performance was deficient before examining the prejudice 
suffered by the defendant as a result of the alleged 
deficiencies. The object of an ineffectiveness claim is not to 
grade counsel’s performance. If it is easier to dispose of an 
ineffectiveness claim on the ground of lack of sufficient 
prejudice, which we expect will often be so, that course 
should be followed.176 

                                                                                                                      
 171. Id. at 689 (internal citations omitted). 
 172. Id. at 690. 
 173. Id. at 691. 
 174. Id. at 696. 
 175. Id. at 694. 
 176. Id. at 697. 
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Thus, even the prejudice prong is stacked to ensure that courts will not 
have to address the attorney behavior at issue. 

There is also a procedural protection barring many ineffective 
assistance claims: those claims are generally brought in what’s called 
“collateral proceedings,” instead of on direct appeal.177 This means that the 
first time that most ineffective assistance claims are raised is in a federal 
habeus corpus or state collateral attack on a criminal conviction. These 
sorts of actions arise only after a criminal defendant has exhausted her 
direct appeals, which means that they occur years and years after the 
original trial.178 Thus, for anyone serving a sentence of fewer than four to 
five years, an ineffective assistance claim is unlikely. This practice 
insulates all of that defense work from review. 

 Not surprisingly, ineffective assistance claims are extremely hard to 
win, and courts have proven deferential indeed. One example is the series 
of sleeping lawyer cases where the defendants have lost. As one judge 
famously opined, “The Constitution says that everyone’s entitled to an 
attorney of their choice. But the Constitution does not say that the lawyer 
has to be awake.”179 Likewise, a Texas Appellate Court held that a sleeping 
lawyer’s naps might have been a “strategic move” because “the jury might 
have sympathy for appellant because of” the naps.180 In analyzing these 
cases, some courts have used a three-part analysis: did counsel sleep often, 
was counsel unconscious or just resting, and did counsel miss a key part of 
the trial while asleep?181 Consider the following from Stephen Bright: 

Calvin Burdine and Carl Johnson were represented at their 
capital trials in Houston by the same court-appointed attorney, 
who slept during parts of their trials. In Burdine’s case, the 
clerk of the court testified that “defense counsel was asleep on 
several occasions on several days over the course of the 
proceedings.” The lawyer's file on the case contained only 
three pages of notes. Nevertheless, the Texas Court of 
Criminal Appeals found that a sleeping attorney was 

                                                                                                                      
 177. See Massaro v. U.S., 538 U.S. 500, 504–05 (2003). 
 178. See Eve Brensike Primus, Structural Reform in Criminal Defense: Relocating Ineffective 
Assistance of Counsel Claims, 92 CORNELL L. REV. 679, 693–94 (2007). 
 179. Bruce Shapiro, Sleeping Lawyer Syndrome, THE NATION, Apr. 7, 1997, at 27 (quoting 
Judge Doug Shaver). 
 180. McFarland v. State, 928 S.W.2d 482, 505 n.20 (Tex. Crim. App. 1996). 
 181. See Burdine v. Johnson, 262 F.3d 336, 341 (5th Cir. 2001); Tippins v. Walker, 77 F.3d 
682, 687–89 (2d Cir. l996). Similarly, reviewing courts have deferentially reviewed allegations of 
lawyers who were drunk or high at the time of trial and denied some for a lack of prejudice. Ira 
Mickenberg, Drunk, Sleeping, and Incompetent Lawyers: Is It Possible to Keep Innocent People off 
Death Row?, 29 U. DAYTON L. REV. 319, 323–24 (2004) and Jeffrey L. Kirchmeier, Drink, Drugs, 
and Drowsiness: The Constitutional Right to Effective Assistance of Counsel and the Strickland 
Prejudice Requirement, 75 NEB. L. REV. 425, 426, 455–56 (1996) have good overviews of these 
cases. 
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sufficient “counsel” under the Sixth Amendment.  
 
Both the Texas Court of Criminal Appeals and the United 

States Court of Appeals for the Fifth Circuit held that Carl 
Johnson was not denied his Sixth Amendment right to 
counsel even though the lawyer slept through much of the 
trial and, as one observer noted, “the ineptitude of the 
lawyer . . . jumps off the printed page.” Neither court 
published its opinion. Carl Johnson was executed on 
September 19, 1995.182 

Thus, ineffective assistance of counsel claims have hardly proven an 
effective protection against the individual woes of an underfunded, 
overburdened system of indigent defense. 

C.  The Corrosive Effects of the Betrayal of Gideon 
The combination of low funding, high case loads, and little appellate 

oversight of lawyer quality has naturally resulted in a system that is plea-
driven and “depends less on adversarial process and more on practices akin 
to those found in administrative and inquisitorial settings.”183 This 
perversion of the “noble ideal” of Gideon is more than merely ironic. It is 
positively corrosive to the rule of law. 

Start from the point of view of the indigent defendants who make up 
approximately 80% of the criminal justice caseload.184 From the indigent 
client’s perspective, his or her lawyer is too often seen as part of the system 
rather than as the shining knight envisioned by Gideon. Consider the 
following from Professors Stephen Schulhofer and David Friedman: 

Indigents commonly mistrust the public defender assigned to 
them and view him as part of the same court bureaucracy that 
is “processing” and convicting them. The lack of trust is a 
major obstacle to establishing an effective attorney-client 
relationship. The problem was captured in a sad exchange 
between a social science researcher and a prisoner: “Did you 
have a lawyer when you went to court?” “No. I had a public 

                                                                                                                      
 182. Bright, supra note 146. Please note that there are actually two more reasons why 
substandard criminal lawyering is virtually unchecked and unpunished: prosecutions of lawyers 
under any state’s rules of professional conduct are rare, and in most states, a criminal defendant 
must prove actual innocence to sue a defense lawyer for malpractice. I talk about all of this at length 
in BENJAMIN H. BARTON, THE LAWYER-JUDGE BIAS (forthcoming Cambridge University Press 2011) 
(manuscript at ch. 7, on file with author). 
 183. Brown, supra note 151, at 1587.  
 184. See STEVEN K. SMITH & CAROL J. DEFRANCES, BUREAU OF JUSTICE STATISTICS, INDIGENT 
DEFENSE 1, 4 (1996) (noting that data from the nation’s seventy-five largest counties indicate that 
about 80% of felony defendants relied on either public defenders or assigned counsel for legal 
representation). 
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defender.”185 

This fundamental distrust does more than destroy the lawyer-client 
relationship; it makes a mockery of the promises made by Gideon and any 
arresting officer’s offer of an appointed lawyer to an arrestee who cannot 
afford one. 

Consider the effect on the entire criminal defense bar to have the bulk 
of clients “triaged” and to know that almost any level of representation will 
be ruled effective on appeal. Both sides of the shame of Gideon have a 
powerful downward pull on the quality of representation (as lowered 
standards and expectations are met) and on the quality of justice as a 
whole. As each player in the system gets used to cutting corners, pretty 
soon a system designed as a square has become a circle. 

Likewise, consider the psychological weight that incompetent lawyering 
imposes on all of the players in the system. Start with the judges and 
consider Judge David Bazelon’s classic phrase for some criminal defense 
lawyers, “walking violations of the [S]ixth [A]mendment,” as well as his 
description of the judicial struggle over how to handle these situations.186  

Even the Supreme Court has expressed discomfort with the “assembly 
line justice” that America’s criminal justice system now embodies. There 
is a long section in Argersinger v. Hamlin where the Court decries the state 
of misdemeanor prosecution circa 1972:  

[T]he volume of misdemeanor cases, far greater in number 
than felony prosecutions, may create an obsession for speedy 
dispositions, regardless of the fairness of the result. The 
Report by the President's Commission on Law Enforcement 
and Administration of Justice, The Challenge of Crime in a 
Free Society 128 (1967), states: 
 

“For example, until legislation last year increased the 
number of judges, the District of Columbia Court of General 
Sessions had four judges to process the preliminary stages of 
more than 1,500 felony cases, 7,500 serious misdemeanor 
cases, and 38,000 petty offenses and an equal number of 
traffic offenses per year. An inevitable consequence of 
volume that large is the almost total preoccupation in such a 
court with the movement of cases. The calendar is long, speed 
often is substituted for care, and casually arranged out-of-
court compromise too often is substituted for adjudiciation. 
Inadequate attention tends to be given to the individual 
defendant, whether in protecting his rights, sifting the facts at 

                                                                                                                      
 185. Stephen J. Schulhofer & David D. Friedman, Rethinking Indigent Defense: Promoting 
Effective Representation Through Consumer Sovereignty and Freedom of Choice for All Criminal 
Defendants, 31 AM. CRIM. L. REV. 73, 86 (1993). 
 186. Bazelon, supra note 153, at 2, 15–16. 
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trial, deciding the social risk he presents, or determining how 
to deal with him after conviction. The frequent result is 
futility and failure. . . .”  
 

. . . . 
 

“‘Suddenly it becomes clear that for most defendants in 
the criminal process, there is scant regard for them as 
individuals. They are numbers on dockets, faceless ones to be 
processed and sent on their way. The gap between the theory 
and the reality is enormous.  
 

“‘Very little such observation of the administration of 
criminal justice in operation is required to reach the 
conclusion that it suffers from basic ills.’” 
 

. . .“The misdemeanor trial is characterized by insufficient 
and frequently irresponsible preparation on the part of the 
defense, the prosecution, and the court. Everything is rush, 
rush.” . . . . 
 

There is evidence of the prejudice which results to 
misdemeanor defendants from this “assembly-line justice.”187  

There are a couple of poignant aspects to the above quote. It is sad to 
think of how little Argersinger itself did to ameliorate the problems listed 
above. If anything, things are worse now than before.188 Moreover, it is 
amazing that in 1972 (during the closing stages of the due process 
revolution), the Court would write so eloquently about the death of the trial 
and the birth of the rushed, overcrowded assembly line of justice that has 
marked American justice from then until now. 

Criminal defense lawyers also cannot help but notice the structural 
difficulties with the system or the regular appearance of substandard 
practitioners.189 Likewise, prosecutors struggle with their role in a system 
that offers some defendants so little.190 In sum, no thoughtful participant or 
                                                                                                                      
 187. Argersinger v. Hamlin, 407 U.S. 25, 34–36 (1972) (citation omitted). 
 188. BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE, SOURCEBOOK FOR CRIMINAL 
JUSTICE STATISTICS 2003 at 405 tbl.5.8 (noting criminal cases per federal judge rose from 63 in 1982 
to 104 in 2003). 
 189. See Penny J. White, Mourning and Celebrating Gideon’s Fortieth, 72 UMKC L. REV. 
515, 515–17 (2003). 
 190. Compare Fred C. Zacharias, Structuring the Ethics of Prosecutorial Trial Practice: Can 
Prosecutors Do Justice?, 44 VAND. L. REV. 45, 72–73 (1991) (arguing for aggressive and regular 
prosecutorial reporting of substandard defense work), with Vanessa Merton, What Do You Do When 
You Meet a “Walking Violation of the Sixth Amendment” If You’re Trying to Put that Lawyer’s 
Client in Jail?, 69 FORDHAM L. REV. 997, 1004 (2000) (arguing that such a system would prove 
unworkable in practice). 
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observer in the American justice system can fail to notice the grave gap 
between the rhetoric and the reality. Hypocrisy of this kind does more than 
disappoint; it devours a system from the inside out and mocks the meat on 
which it feeds.191 

It is also worth noting the critical role that underfunded criminal 
defense programs play in silencing indigent criminal defendants. Professor 
Alexandra Natapoff has noted the debilitating, silencing effect the entire 
criminal justice system has upon indigent criminal defendants.192 
Assigning these defendants lawyers who have no time or energy to actually 
know or even hear the defendant makes the alienating experience of 
criminal prosecution even worse: the one person who should care enough 
to listen to the defendant’s full story has no time to do so. Psychological 
studies have shown that when a litigant does not feel “heard” in a legal 
process, they perceive the entire process as fundamentally unfair.193 

D.  Do We Really Want to Transplant Gideon’s Baggage to Civil 
Settings? 

Let me start by saying that if the criminal justice system is a travesty, 
the great bulk of the current pro se civil justice system is even worse. 
Nevertheless, unlike civil Gideon, there are signs that efforts to ameliorate 
pro se civil representation are occurring and accelerating. More 
importantly, real court reform would prove much, much more egalitarian 
or workable than a civil Gideon system. 

In fact, the corrosive effects of Gideon would likely be greatly 
amplified in the civil setting. First, note that the problems of crippling 
caseloads and woeful funding occur in the context of serious crimes. In 
fact, many of the most powerful examples of Gideon’s failures come in 
death penalty cases.194 If reviewing courts and legislatures cannot see the 
worth in adequately funding capital defense, what hope is there for 
adequate funding for defense of a termination of parental rights 
proceeding, let alone a landlord-tenant action? 

Similarly, consider the annual battles over legal aid funding as a 
precursor. Advocates for the poor have long complained about legal aid’s 
woeful funding.195 Given the choke back in legal aid funding and the 
                                                                                                                      
 191. See WILLIAM SHAKESPEARE, OTHELLO act 3, sc. 3 (“It is the green-eyed monster which 
doth mock [t]he meat it feeds on.”). 
 192. See Alexandra Natapoff, Speechless: The Silencing of Criminal Defendants, 80 
N.Y.U. L. REV. 1449, 1452–54 (2005).  
 193. See, e.g., Elizabeth Chamblee Burch, Procedural Justice in Nonclass Aggregation, 44 
WAKE FOREST L. REV. 1, 37–43 (2009). 
 194. See generally Stephen Bright, Introduction & Keynote Speakers, 58 MD. L. REV. 1333 
(1999) (introduction for Symposium entitled Gideon—A Generation Later). 
 195. Van O’Steen, Bates v. State Bar of Arizona: The Personal Account of a Party and the 
Consumer Benefits of Lawyer Advertising, 37 ARIZ. ST. L.J. 245, 246 (2005); Deborah M. 
Weissman, Law as Largess: Shifting Paradigms of Law for the Poor, 44 WM. & MARY L. REV. 737, 
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addition of restrictions on that funding,196 the hopes for warm legislative 
support of civil Gideon are unfounded. 

There is also the possibility that creating a civil Gideon would export 
the debilitating disrespect for the rule of law that has followed along with 
Gideon. It is not hard to imagine the same pro se courts that are choked 
with litigants today staffed by one or two government paid lawyers (at the 
lowest salary possible) taking on sixty eviction cases a day, with the same 
results as Gideon’s criminal defense: little individual attention, 
investigation, or advocacy. In short, civil Gideon would likely look like 
criminal Gideon on steroids—overwhelmed lawyers, frustrated clients, and 
no justice. 

Civil Gideon would also likely spark a civil Strickland—as a 
constitutional guarantee of counsel would necessarily implicate some 
minimum standard for lawyer competence. This standard would likely be 
the same or even lower than Strickland, with the inevitable effect that 
extremely poor lawyering in civil courts would be acceptable as 
“effective.” Gideon’s shortcomings would only be exacerbated in a civil 
transplant. 

E.  The Jurisprudential Difficulties with Civil Gideon 

Along with the many logistical concerns listed above, there are 
significant jurisprudential reasons for avoiding an expansion of Gideon to 
civil cases. Gideon is part of a pantheon of cases that are considered 
unassailable and obviously correct,197 and this Article does not dispute the 
correctness of Gideon in principle. Nevertheless, because Gideon itself was 
not a foreseen application of either the Sixth Amendment or the Due 
Process Clause, it should be expanded carefully. While it may be true that 
Gideon was based upon the “obvious truth” that indigent felony defendants 
need representation for a fair trial, it is not necessarily true that all further 
applications are. The trick is to tease out which are and which are not. 

Gideon is a classic living constitution case. This is because neither the 
Framers of the Sixth Amendment nor the Fourteenth Amendment expected 
that these amendments would guarantee a free lawyer to indigent 
defendants. A defendant’s right to have a lawyer if he could afford one was 
well established at the time of the passage of the Bill of Rights in both 
federal and state trials, and it is that right that the original Sixth 
Amendment protects.198 This is so because there certainly was not a right 

                                                                                                                      
756 (2002). 
 196. See REBEKAH DILLER & EMILY SAVNER, BRENNAN CTR. FOR JUSTICE, A CALL TO END 
FEDERAL RESTRICTIONS ON LEGAL AID FOR THE POOR i (2009), available at http://brennan.3cdn.net/ 
7e05061cc505311545_75m6ivw3x.pdf. 
 197. See, e.g., James E. Moliterno, The Lawyer as Catalyst of Social Change, 77 FORDHAM L. 
REV. 1559, 1559 (2009) (listing Brown and Gideon among the “great social change cases”). 
 198. Note that the original Virginia Constitution did not contain a right to counsel guarantee. 
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to appointed counsel at the time of the passage of the Bill of Rights.199 If 
the Framers had known that the Sixth Amendment might guarantee a 
government-supplied lawyer to criminal defendants, ratification debates 
would have likely mentioned it, and the right to counsel would have been 
much more controversial.  

Instead, the right to counsel was the subject of little debate200 and gave 
federal constitutional standing to a rule that was already in effect in the 
colonies and at American common law. The Sixth Amendment right to 
assistance of counsel was a clear rejection of English common law, which 
allowed defense lawyers in misdemeanor prosecutions but not in the more 
serious cases of treason or a felony.201 Since most felonies at common law 
were punishable by death, this meant that British defendants were allowed 
counsel in less serious cases but not in potential death penalty cases.202 

Although England adhered to the rule until 1836, the rule was rejected 
by the American colonies. Twelve of the thirteen colonies lawfully 
recognized the right of appearance of counsel in all criminal prosecutions, 
with the exception of one or two instances in which it was limited to more 
serious crimes.203 Thus, there was little controversy or discussion over the 
right to counsel. When the framers drafted the Sixth Amendment, the 
inclusion of the right to counsel formalized a right that was already well 
established in the states.  

Nevertheless, there was not universal or even regular appointment of 
counsel in felony cases at that time, and the appointments that occurred 
were as a result of a statute and not of any constitutional mandate. Betts v. 
Brady may have been dead wrong as a matter of policy, justice, or fairness, 
but it was spot on with its history. Betts carefully canvassed state 
constitutional and statutory law at the time of the passage of the Sixth 
Amendment and concluded that the state constitutions only protected the 
right to be represented by counsel, not a right to free appointed counsel.204 
Moreover, if a free lawyer was provided, it was generally by statute and 
limited to death penalty cases.205  

                                                                                                                      
Nor does the current version.  
 199. See WILLIAM M. BEANEY, THE RIGHT TO COUNSEL IN AMERICAN COURTS 24 (1955); JAMES 
T. TOMKOVICZ, THE RIGHT TO THE ASSISTANCE OF COUNSEL 20–21 (2002). 
 200. Tomkovicz, supra note 199, at 19–20 (discussing the passing with little discussion of the 
Six Amendment right to counsel with the rest of the Bill of Rights). 
 201. DAVID J. BODENHAMER, FAIR TRIAL: RIGHTS OF THE ACCUSED IN AMERICAN HISTORY 39–
40 (1992). 
 202. This was justified because judges were seen as neutral and able to protect the rights of the 
accused and also as an expedience in prosecuting particularly serious crimes. See id. 
 203. Powell v. Alabama, 287 U.S. 45, 60–66 (1932), offers an excellent overview of the 
various colonial treatments of the right to counsel. 
 204. Betts v. Brady, 316 U.S. 455, 465–66 (1942). 
 205. Here is the passage from Betts that lays all this out. Connecticut was the outlier in 
apparently granting counsel in all criminal trials: 
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Likewise, at the time of the passage of the Fourteenth Amendment, 
there was not a well-established right to appointed counsel. The mid-19th 
Century was, in fact, a time of court deprofessionalization where in many 
states there were virtually no requirements for admission to the bar and pro 
se practice was quite common.206 

So, based on any original understanding of the Sixth or Fourteenth 
Amendments, Gideon is clearly a living constitution case. In fact, Gideon 
itself inspired an early use of that phrase in an article by Professor Charles 
A. Reich entitled Mr. Justice Black and the Living Constitution.207 

Nevertheless, the Court has made clear that the Due Process Clause is 
“a concept less rigid and more fluid than those envisaged in other specific 
and particular provisions of the Bill of Rights” and is to be tested against 
notions of “fundamental fairness” and not a rigid application of the 
framers’ intent.208 So, Gideon was certainly on firm ground in reading the 
Due Process Clause according to contemporary standards of fundamental 

                                                                                                                      

Connecticut had no statute, although it was the custom of the courts to assign 
counsel in all criminal cases. Swift, “System of Laws, Connecticut,” 1796, Vol. II, 
p. 392. In Delaware Penn’s Laws of 1719, c. XXII, and in Pennsylvania the Act of 
May 31, 1718, § III (Mitchell and Flanders’ Statutes at Large of Penna., 1682-
1801, Vol. III, p. 201) provided for appointment only in case of “felonies of 
death.” Georgia has never had any law on the subject. Maryland had no such law 
at the time of the adoption of the Bill of Rights. An Act of 1777 in Massachusetts 
gave the right to have counsel appointed in cases of treason or misprision of 
treason. Laws of the Commonwealth of Massachusetts from Nov. 28, 1780 to Feb. 
28, 1807, c. LXXI, Vol. II, Appendix, p. 1049. By an Act of Feb. 8, 1791, New 
Hampshire required appointment in all cases where the punishment was death. 
Metcalf’s Laws of New Hampshire, 1916, Vol. 5, pp. 596, 599. An Act of New 
Jersey of March 6, 1795, § 2, required appointment in the case of any person tried 
upon an indictment. Acts of the General Assembly of the Session of 1794, c. 
DXXXII, p. 1012. New York apparently had no statute on the subject. See Act. 
Feb. 20, 1787, Laws of New York, Sessions 1st to 20th (1798), Vol. I, pp. 356-7. 
An Act of 1777 of North Carolina made no provision for appointment, but 
accorded defendants the right to have counsel. Laws of North Carolina, 1789, pp. 
40, 56. Rhode Island had no statute until 1798 when one was passed in the words 
of the Sixth Amendment. Laws 1798, p. 80. South Carolina, by Act of August 20, 
1731, limited appointment to capital cases. Grimke’s So. Car. Pub. Laws, 1682-
1790, p. 130. Virginia, by Act of Oct. 1786, enacted with respect to one charged 
with treason or felony that “the court shall allow him counsel . . . if he desire it.” 
Hening’s Statutes of Virginia, 1785-1788, Vol. 12, p. 343. 

Id. at 467 n.20. 
 206. See Benjamin H. Barton, An Institutional Analysis of Lawyer Regulation: Who Should 
Control Lawyer Regulation—Courts, Legislatures, or the Market?, 37 GA. L. REV. 1167, 1243 & 
n.284 (2003). 
 207. Charles A. Reich, Mr. Justice Black and the Living Constitution, 76 HARV. L. REV. 673, 
679 (1963). 
 208. This language comes from Betts itself. Betts, 316 U.S. at 462. 
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fairness.209 Further, Gideon’s appeal to the “obvious truth” that a felony 
defendant could not navigate a trial without appointed counsel also fit the 
Court’s flexible approach to due process. 

The key problem with expanding Gideon is that every step beyond the 
“obvious truth” of felony defense and the general consensus among the 
states that Betts should be overruled weakens the force of Gideon. If we 
start from the premise that Gideon was unquestionably correct, we still 
have to craft criteria for expansion. Without such criteria, the Court risks 
replacing legislatively crafted funding priorities with judicial priorities. 
When there is a demonstrable shift in pubic opinion and an obvious 
miscarriage of justice, as in Gideon, the Court is on firm ground. 

As the Court strays from firm ground, however, messy problems arise. 
The guarantee of appointed misdemeanor counsel in Argersinger is an 
excellent example. The Court rejected the opportunity to limit the right to 
appointed counsel to more serious cases in the same manner that it had 
limited the right to a jury trial—to non-petty offenses.210 Instead, the 
Argersinger Court held that before an indigent defendant can be convicted 
and spend a single day in jail, she must have had the service of an 
appointed lawyer. 

Argersinger is problematic in a number of regards. First, unlike the 
circumstances of Gideon, appointed misdemeanor counsel was not 
common in the federal or state court systems, and there was not a 
groundswell of support from the states or elsewhere for such a holding.211 
In Gideon, the federal courts had long guaranteed counsel for felonies, and 
many states did as well. Argersinger is silent on this point, but the briefs 
suggest that neither the federal court practice nor federal statutes extended 
the right to appointed counsel as far as Argersinger did and that only a 
handful of states assigned attorneys in similar circumstances.212  
                                                                                                                      
 209. Nevertheless, in this regard, Betts was also relatively persuasive. The case includes an 
exhaustive canvas of the contemporary state statutory and constitutional treatment of the 
appointment of counsel and concluded that “in the great majority of the States, it has been the 
considered judgment of the people, their representatives and their courts that appointment of 
counsel is not a fundamental right, essential to a fair trial. On the contrary, the matter has generally 
been deemed one of legislative policy.” Id. at 467–71. One notable difference between Betts and 
Gideon is a shift in the states. The last paragraph of Gideon powerfully demonstrates this fact: 
“Florida, supported by two other States, has asked that Betts v. Brady be left intact. Twenty-two 
States, as friends of the Court, argue that Betts was ‘an anachronism when handed down’ and that it 
should now be overruled. We agree.” Gideon v. Wainwright, 372 U.S. 335, 345 (1963). 
 210. Argersinger v. Hamlin, 407 U.S. 25, 29–31. Duncan v. Louisiana, 391 U.S. 145, 159, 
161–62 (1968), limited the right to a jury trial to non-petty offenses. 
 211. Unlike Gideon, less than a handful of states filed amicus briefs in Argersinger. The state 
of Utah, for example, argued for the petty/non-petty distinction. See Brief for the State of Utah as 
Amicus Curiae at *3–4, Argersinger v. Hamlin, 407 U.S. 25 (1972) (No. 70-5015), available at 
1971 WL 126422. 
 212. See Brief for the United States as Amicus Curiae at *6, *29–30, Argersinger v. Hamlin, 
407 U.S. 25 (1972) (No. 70-5015), available at 1971 WL 126425. 
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Second, Argersinger privileged the right to appointed counsel—which 
was not an original right in the Sixth Amendment—above the right to a 
jury, which historically was considered to be the single most important 
Sixth Amendment right.213 Thomas Jefferson, among other framers, 
considered the right to a jury of paramount importance: “Were I called 
upon to decide whether the people had best be omitted in the Legislative or 
Judiciary department, I would say it is better to leave them out of the 
Legislative. The execution of the laws is more important than the making 
them.”214 This created an anomalous result within the due process 
revolution of the 1960s: the procedural right most valued by the framers 
(the jury trial) was treated worse than a right not even recognized at the 
time of the framing (a right to appointed counsel in virtually all criminal 
trials).215 

Third, assigning counsel even when a defendant faces one day in jail 
sets a relatively low barrier for the liberty interest involved and creates 
future line-drawing problems. The best argument against Lassiter is that 
many parents would spend much more than a day in jail to avoid losing 
their parental rights. If the Constitution requires an appointed lawyer in one 
case, it seems perverse to deny it in the other.  

Lastly, and most importantly, there is an excellent argument to be made 
that the inglorious fate of Gideon was sealed with Argersinger. It was not 
impossible to predict that misdemeanor representation might overwhelm 
the system for appointing lawyers or that the inevitably high caseloads 
might result in substandard lawyering. To the contrary, both the 
Argersinger majority and the concurrence that rejected a mandate for 
appointed counsel discussed that exact issue.216 

The above arguments against Argersinger are even more potent for civil 
Gideon. In Lassiter, no state had found a broad based constitutional right to 
civil representation for the indigent. While most states did so in 
termination of parental rights cases as a matter of statute, none of those 
states pushed in favor of such a constitutional right in Lassiter, while six 

                                                                                                                      
 213. BARTON, supra at note 182 (manuscript at ch. 3). 
 214. Letter from Thomas Jefferson to the Abbé Arnoux (July 19, 1789), in 5 THE FOUNDERS’ 
CONSTITUTION 364 (Philip B. Kurland & Ralph Lerner eds., 1987). Similarly, John Adams wrote 
that juries should have “as compleat a Controul, as decisive a Negative, in every Judgment of a 
Court of Judicature” as the legislature has to veto executive action. John Adams, Adams’ Diary 
Notes on the Right of Juries (Feb. 12, 1771), in 1 LEGAL PAPERS OF JOHN ADAMS 288, 229 (L. 
Kinvin Wroth & Hiller B. Zobel eds., 1965). 
 215. In fact, the petty crime exception to the right to a jury trial is one of the very few areas of 
the 1960s due process revolution where individual rights went backwards. Both in federal and state 
law, the petty crime exception was not firmly established at six months of potential imprisonment 
before Duncan v. Louisiana, 391 U.S. at 148–56. Afterwards, the exception became much more 
regularized and national. AKHIL REED AMAR, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION 
289–90 (1998). 
 216. Argersinger, 407 U.S. at 37 & n.7; id. at 58–62 (Powell, J., concurring). 
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states joined a brief arguing the opposite.217 Civil Gideon proponents have 
wisely begun to lobby states to support a right to appointed civil counsel,218 
but under the current fiscal circumstances, that effort appears rather 
quixotic. It is worth noting a recent success on that front, however. In the 
teeth of potential state bankruptcy, California’s legislature recently passed 
a limited civil Gideon right in its state courts.219 

There are also reasons to be concerned about the role of judges 
choosing when the state should pay for appointed lawyers. I have argued 
elsewhere that there is a powerful lawyer-judge bias, i.e., judges will 
frequently privilege the legal profession in their decisions, constitutional or 
otherwise.220 For civil Gideon, the interests of judges and lawyers do not 
necessarily square with the indigent, let alone the public at large. In civil 
Gideon (as elsewhere), lawyers have an incentive to prefer more 
employment to less. Thus, we see the ABA and a number of state bars 
pushing for a right to appointed civil counsel.221 Likewise, judges are 
generally hostile to pro se litigation, and the more represented parties there 
are, the easier most judges’ jobs will be.222  

Exactly how the preferences of indigent litigants are considered, 
however, is harder to see. Obviously, all else being equal, any litigant 
would prefer a fairer court procedure. When the cost of a civil Gideon is 
factored in, however, it becomes a harder question. For example, it would 
not be irrational for poor litigants to prefer that any money spent on their 
problems go to direct assistance, rather than a free lawyer. For example, if 
an indigent person facing eviction had a choice, she would often choose 
help with finding a new apartment or a few more weeks in her apartment 
over a free, but overburdened and underpaid, lawyer. Moreover, if it is true 
that pro se court reform can make the system fairer at a lower cost, indigent 
litigants might prefer that option. 

In this regard, the civil Gideon movement is reminiscent of the Court’s 
differential treatment between procedural due process rights and 
substantive due process rights. When faced with an aggrieved poor person, 
the Court has either offered extra levels of process or turned its back.223 

                                                                                                                      
 217. See Brief for the State of North Carolina et al. as Amicus Curiae, at *2, Lassiter v. Dep’t 
of Soc. Servs., 452 U.S. 18 (1981) (No. 79-6423), available at 1980 WL 340039. 
 218. See Meredith Hobbs, Litigators Push for Civil Gideon, FULTON COUNTY DAILY REP., Dec. 
8, 2008, available at http://www.law.com/jsp/ca/PubArticleCA.jsp?id=1202426606743&slreturn= 
1&hbxlogin=1 (noting that civil Gideon advocates are lobbying state and local governments as well 
as pursuing litigation strategies). 
 219. See Tamara Audi, ‘Civil Gideon’ Trumpets Legal Discord, WALL ST. J., Oct. 27, 2009, at 
A3, available at http://online.wsj.com/article/SB125659997034609181.html. 
 220. See BARTON, supra note 182 (manuscript at ch. 7). 
 221. See supra notes 5, 108–09, 120 and accompanying text. 
 222. See Jonathan D. Glater, Amateur Hour in Court, N.Y. TIMES, Apr. 10, 2009, at B1 
(describing judicial difficulties with a surge in pro se litigation). 
 223. Compare Goldberg v. Kelly, 397 U.S. 254, 264 (1970) (holding that procedural due 
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Nevertheless, process can never replace substance. So, the Court has held 
that the government must provide a hearing before a welfare recipient can 
lose her benefits.224 Nevertheless, there is no absolute right to welfare 
benefits or any other government assistance.225 It says a lot about the 
mindset of judges that the high water mark for constitutional rights for the 
poor is the right to a hearing, rather than a right to basic sustenance or 
shelter. That said, from an indigent person’s point of view, which would 
you rather have: a hearing or a right to the benefit itself? 

In sum, it is fair to be suspicious of courts and bar associations when 
they come to help the poor. Experience teaches that the most the poor can 
hope for is more lawyers or more process, with little of substance to show 
for it. Moreover, it is not clear that spending on poverty programs is not a 
zero sum game. If that is the case, the choice of process over substance was 
doubly destructive: paying for the layers of due process that now “protect” 
the poor from losing various benefits may actually lower the absolute 
amount of those benefits. If the same were true of paying for a civil 
Gideon, the appointment of free civil lawyers would be particularly ironic. 

IV.  PRO SE REFORM 
Even if the above argument is wrong on the merits and as a matter of 

policy, why is it that the answer to this sort of challenge is always more 
lawyers? Why not a change in the nature of the courts? Keep in mind that 
the question of a remedy is different from the question of a constitutional 
violation. Even if the civil Gideon proponents are spot on that forcing 
indigent civil litigants to proceed pro se is a violation of fundamental 
fairness and due process, they are not necessarily correct that a free lawyer 
is the appropriate response. A court could just as easily order fundamental 
changes in court procedures as a remedy. Below, I lay out the argument for 
the superiority of pro se court reform as a solution to an undeniable 
problem. 

First, a word of definition is necessary. When this Article refers to pro 
se court reform, that phrase means the reform of courts that feature a 
regularized majority (or at least plurality) of pro se matters. These courts 
are targeted because they are the most likely to be open to reform out of 
necessity. Further, if all of these courts were reformed, it would make a 
massive difference in the lives of people too poor to hire their own 
lawyers.  

 

                                                                                                                      
process requires a hearing before the termination of a welfare recipient’s benefits), with Dandridge 
v. Williams, 397 U.S. 471, 484, 486 (1970) (finding no right to welfare benefits), and Lindsey v. 
Normet, 405 U.S. 56, 74 (1972) (finding no right to basic shelter). 
 224. See Goldberg, 397 U.S. at 264. 
 225. Lindsey, 405 U.S. at 74 (1972) (finding no right to basic shelter); Dandridge, 397 U.S. at 
484, 486 (1970) (finding no right to welfare benefits); see also Goldberg, 397 U.S. at 262. 
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A.  It Is Already Starting to Happen 
Aside from the arguments listed above against civil Gideon, there 

remains a very prosaic reason to prefer pro se court reform to civil Gideon: 
pro se reform may actually happen. Civil Gideon has gained traction with 
bar associations, legal academics, and many advocates for the poor. 
Nevertheless, it has gained little traction among the constituencies that 
matter—the judges and justices who might require it constitutionally and 
the state and federal legislatures who could pass legislation granting it.226 
Under the current fiscal situations of the state and federal governments, 
legislative action appears remote indeed.227 Similarly, courts that were 
already reticent to order the appointment of free lawyers in civil cases will 
be even more hesitant. 

By comparison, the pro se court reform train is warmed up and leaving 
the station. This is largely by necessity. Whether courts want to avoid it or 
not, waves of pro se litigants are now the norm in many lower courts across 
the country, and court reform—while difficult—is often the only solution. 

The first and best signs of progress are publications, conferences, and 
discussions among state court judges.228 In 2005, the American Judicature 
Society (AJS) published a guide entitled Reaching Out or Overreaching: 
Judicial Ethics and Self-Represented Litigants.229 It includes a long list of 
common sense things that judges are allowed to do to help pro se litigants, 
including making reasonable accommodations, being courteous, avoiding 
legal jargon and procedural snafus, explaining the process, avoiding over-
familiarity with lawyers in the courtroom, and training court staff so they 
provide patient, helpful service to self-represented litigants.230 It also 
includes a long section on “Proposed Best Practices for Cases Involving 
Self-Represented Litigants.”231 This report follows up on 1998’s Meeting 
the Challenge of Pro Se Litigation.232 AJS has also published a set of core 

                                                                                                                      
 226. See supra notes 28–31 and accompanying text. 
 227. But see Audi, supra note 219. 
 228. Note that the analogous civil Gideon conferences and discussions are held by litigators 
and academics—not judges. See, e.g., BrennanCenter.org, Civil Gideon Symposium to Open ABA’s 
Equal Justice Conference (Oct. 21, 2005), http://www.brennancenter.org/content/elert/civil_gide 
on_symposium_to_open_aba_s_equal_justice_conference_request_for_p/. 
 229. CYNTHIA GRAY, REACHING OUT OR OVERREACHING: JUDICIAL ETHICS AND SELF-
REPRESENTED LITIGANTS (2005). 
 230. Id. at 1–2. This list of activities is so basic as to be humorous to a poverty lawyer, but 
sadly, many or most courts addressing pro se litigants fail to follow these simple steps. The guide 
reminds me of the Simpsons episode where Homer has to take a court-mandated parenting class and 
the instructor tells the class to “put your garbage in a garbage can, people. I can’t stress that enough. 
Don’t just throw it out the window.” Homer responds, “Garbage in garbage can . . . hmm, makes 
sense.” The Simpsons: Home Sweet Home-Diddily-Dum-Doodily (20th Century Fox television 
broadcast Oct. 1, 1995). 
 231. GRAY, supra note 229, at 51–57. 
 232. JONA GOLDSCHMIDT ET AL., MEETING THE CHALLENGE OF PRO SE LITIGATION (1998).  
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materials that gathers the best and most innovative approaches to pro se 
reform being used nationally.233 

 In 2002, the National Center for State Courts released The Self-Help 
Friendly Court: Designed from the Ground Up to Work for People Without 
Lawyers.234 The preface is written by the chief justice of the California 
Supreme Court and references California’s recent efforts, including a 900-
page self-help website visited by more than 100,000 people a month.235 
While these guides are not perfect or particularly visionary, if pro se courts 
around the country adopted their suggested reforms, it would make a huge 
difference in the lives of the indigent and would make the courts fairer and 
more efficient. 

The California website is just one of many governmental or non-profit 
sites that aim to ease the pro se experience. SelfHelpSupport.org is a 
website set up for courts, community groups, poverty lawyers, and 
academics interested in forwarding the cause of pro se reform.236 
Lawhelp.org is a Probono.net website that is aimed at pro se litigants 
themselves and forwards the litigants on to each state’s legal aid website, 
some of which are stronger than others.237 Nevertheless, it is a free site 
aimed at helping pro se litigants. 

There are a number of individual courts that are trying quite innovative 
approaches. For example, Judge Lois Bloom and Professor Helen 
Herschkoff describe the creation of a special federal magistrate position in 
the Eastern District of New York assigned to hear significant categories of 
pro se matters, making it the first federal district to assign a single 
magistrate in this manner.238 Professor Ronald Staudt and Attorney Paula 
Hannaford have gathered a number of innovative court processes into one 
National Center for State Courts supported research project.239 San 

                                                                                                                      
 233. SELF REPRESENTED LITIGATION NETWORK, CORE MATERIALS ON SELF-REPRESENTED 
LITIGATION INNOVATION 29 (2006), available at http://www.ajs.org/prose/ south%20central%20 
notebook%20contents/tab%208/core%20materials.pdf. 
 234. RICHARD ZORZA, THE SELF-HELP FRIENDLY COURT: DESIGNED FROM THE GROUND UP TO 
WORK FOR PEOPLE WITHOUT LAWYERS (2002), available at http://www.ncsconline.org/WC/ 
Publications/Res_ProSe_SelfHelpCtPub.pdf. AJS actually has a whole website dedicated to the 
topic. AJS Pro Se Home Page, www.ajs.org/prose/home.asp (last visited Sept. 25, 2010). See 
generally Richard Zorza, Self-Represented Litigation and the Access to Justice Revolution in the 
State Courts: Cross Pollinating Perspectives Toward a Dialogue for Innovation in the Courts and 
the Administrative System, 29 J. NAT’L ASS’N. ADMIN. L. JUDICIARY 63 (2009) (discussing the 
hybridization of many current court reform innovations). 
 235. ZORZA, supra note 234, at 7–8. The article refers to a website dedicated to those seeking 
information about their legal rights. California Courts Self-Help Center Home Page, 
http://www.courtinfo.ca.gov/selfhelp/ (last visited Sept. 25, 2010). 
 236. SelfHelpSupport.org Home Page, www.selfhelpsupport.org (last visited Sept. 25, 2010). 
 237. LawHelp.org Home Page, http://lawhelp.org (last visited Sept. 25, 2010). 
 238. See Lois Bloom & Helen Hershkoff, Federal Courts, Magistrate Judges, and the Pro Se 
Plaintiff, 16 NOTRE DAME J.L. ETHICS & PUB. POL’Y 475, 476–77 (2002). 
 239. See Ronald W. Staudt & Paula L. Hannaford, Access to Justice for the Self-Represented 
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Antonio and other cities have established specialized pro se courts 
adopting many of the suggestions for court structure listed above.240 

There has been significant scholarly interest in the topic as well. Russell 
Engler has written two tremendous articles on pro se reform: the first 
advocates a mass shift in the roles of clerks, judges, and mediators to meet 
the new prominence of pro se, and the second explores the judicial ethical 
challenges (and opportunities) involved in such a shift.241 Professor Russell 
Pearce has argued that judges in pro se courts should replace the traditional 
role of neutral arbiter with active questioning aimed at ensuring that 
procedural and substantive justice prevails.242 Naturally, there have been 
critics and opponents,243 but the discussion itself, as well as the very real 
progress being made in multiple jurisdictions, is heartening. 

B.  The Tip of the Spear 
A main conceptual problem with civil Gideon is that it is a deeply 

conservative and backward looking solution: it starts with the assumption 
that nothing in the current structure or process of the court should change 
and that the only way to address the disadvantages the poor face is to 
appoint more free lawyers. By contrast, pro se court reform starts with a 
fundamental change in court attitude (from passive neutrality to assistance 
and notice of the unrepresented). The Self-Help Friendly Court is a helpful 
document in this regard, as it tries to work forward from the problem 
itself—making court processes fair for unrepresented litigants—to 

                                                                                                                      
Litigant: An Interdisciplinary Investigation by Designers and Lawyers, 52 SYRACUSE L. REV. 1017, 
1021 (2002). 
 240. See, e.g., Anita Davis, A Pro Se Program That Is Also “Pro” Judges, Lawyers, and the 
Public, 63 TEX. B.J. 896, 896 (2000). 
 241. Engler, And Justice for All, supra note 3, at 1988; Russell Engler, Ethics in Transition: 
Unrepresented Litigants and the Changing Judicial Role, 22 NOTRE DAME J.L. ETHICS & PUB. 
POL’Y 367, 368–69 (2008). It is important to note that Engler considers pro se court reform as only 
part of the solution and has advocated for a hybrid approach that combines court reform, aid to 
unrepresented litigants, and a context-based approach to mandatory appointment. See Russell 
Engler, Toward a Context-Based Civil Right to Counsel Through “Access to Justice” Initiatives, 40 
CLEARINGHOUSE REV. 196, 197 (2006). 

For two other terrific articles discussing changes necessary to make pro se litigation work, see 
generally Paris R. Baldacci, Assuring Access to Justice: The Role of the Judge in Assisting Pro Se 
Litigants in Litigating Their Cases in New York City’s Housing Court, 3 CARDOZO PUB. L. POL’Y & 
ETHICS J. 659 (2006) and Jona Goldschmidt, The Pro Se Litigant’s Struggle for Access to Justice, 
40 FAM. CT. REV. 36 (2002).  
 242. Pearce, supra note 3, at 970. 
 243. See, e.g., Drew A. Swank, In Defense of Rules and Roles: The Need to Curb Extreme 
Forms of Pro Se Assistance and Accommodation in Litigation, 54 AM. U. L. REV. 1537, 1538 
(2005) (arguing that pro se assistance has gone too far); Frank V. Williams, III, Reinventing the 
Courts: The Frontiers of Judicial Activism in the State Courts, 29 CAMPBELL L. REV. 591, 692 
(2007) (arguing that pro se accommodation is part of a larger trend of judicial over-reaching and 
activism). 
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solutions, rather than backwards from ways to ameliorate the existing 
system.244 While the solutions suggested are still relatively modest, the 
authors ask the exact right question: if we started from scratch with the 
problem of pro se litigants, what would we do? 

When one considers that question, the relatively modest nature of the 
reforms thus far is actually quite promising. Many pro se assistance 
projects actually involve very little change in the courts or clerks offices 
themselves. Instead, they involve better preparing pro se litigants to appear 
by themselves in a traditional courtroom.245 Even the projects described 
above involve very, very incremental change: creating a special court for 
pro se litigants, allowing clerks to give limited advice, or treating pro se 
litigants respectfully. As such, a great deal of reform can be accomplished 
for relatively little expense: retraining all court personnel (especially 
judges and clerks) to make special efforts to improve the experience of pro 
se litigants alone would make a very big difference.  

The next level of reform is likewise relatively inexpensive, but it 
requires more thought and effort. Court processes and forms should all be 
revamped to assist pro se litigants. This requires the creation of form 
pleadings and greater transparency and clarity in court processes so that pro 
se litigants can easily navigate the paperwork and court experience. 

There is even a further type of reform possible, and it is where the real 
promise of pro se court reform lies. If any thought or effort is put into 
combining technology with the needs of pro se courts and litigants, 
something truly revolutionary might emerge. Colin Rule, director of online 
dispute resolution at eBay/PayPal, has written a book outlining the simple, 
but amazingly effective, eBay online dispute resolution system.246 A 
comparison between the online procedures versus what the typical pro se 
litigant faces in court is staggering.247 If pro se courts could ever be 
convinced to let technology loose, the results would be exceptional: a 
simple, transparent court system aimed at assisting litigants in a 
considerate and efficient manner. Ask any poverty lawyer if any of those 
adjectives describe the courts where he or she practices, and the answer 
will very likely be an emphatic no. 

Interestingly, that is where the pro se court innovation concept truly 
departs into science fiction: imagine a world where there are special courts 
that are set up for the poor that operate so well that they are the envy of the 
wealthy, who are still using a lawyer-driven model that persists from 17th 

                                                                                                                      
 244. See ZORZA, supra note 234, at 11.  
 245. See Stephan Landsman, The Growing Challenge of Pro Se Litigation, 13 LEWIS & CLARK 
L. REV. 439, 455–56 (2009) (“Probably the most popular option for addressing the pro se challenge 
is expansion of programs designed to teach the self-represented how to manage their own cases.”). 
 246. See COLIN RULE, ONLINE DISPUTE RESOLUTION FOR BUSINESS (2002). 

 247. See id. at 102–04. 
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Century England. The really crazy thing is that it is not only possible—if 
advocates for the poor could convince legislatures and courts that this 
approach would alleviate the pro se crisis, make more use of precious 
judicial resources, save money, and (as a bonus) produce better, fairer 
outcomes—but it also may be probable. 

V.  CONCLUSION 
Unfortunately, that very possibility is exactly what may stand in the 

way. Lawyers and bar associations have powerful incentives to see pro se 
litigants flail in court. First, it convinces anyone who can even marginally 
afford a lawyer to try to get one before coming to court. Second, it makes 
civil Gideon look like a great solution. As usual, the solution to the 
struggle of the poor in America’s courts is more lawyers. Lastly, it keeps 
the paying customers from drifting away on simple cases that they could 
possibly handle pro se like wills, divorces, or bankruptcies. If poor people 
could cheaply and easily get a divorce, it could take quite a toll on the paid 
divorce practice in this country. 

Nevertheless, the seeds have been sown. Unlike civil Gideon, which is 
an inherently conservative and backward-looking solution to a very real 
problem, pro se court reform has already begun and seems likely to 
accelerate. Now is the time for poverty lawyers and other advocates to 
throw their weight behind these efforts to help change the lives of the poor. 
Transforming the nature of American justice in the process is just the 
bonus package. 
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INTRODUCTION 

Advocates who work in direct civil legal services agencies, like Le-

gal Services NYC, understand that we work in the law firm equivalent of 

an emergency room. People seek our services to maintain or obtain essen-

tial services, to stop their foreclosures, to prevent eviction from their 

homes, to end their deportations, or to obtain orders of protection, among 

other time- and safety-sensitive issues. At the same time that we are 

providing critical interventions for our clients’ most pressing legal needs, 

we have to juggle our different responsibilities, such as ensuring we meet 

our grant deliverables, and applying (or reapplying) for critical funding 

we need to maintain a consistent level of services. We, of course, have 

front row seats to the lack of access to justice that low-income and mar-

ginalized communities face when they don’t have adequate counsel, and 

many of us had given up on the promise or hope of a “Civil Gideon.”1 But 

then something remarkable happened. 

In 2017, our City Council, in partnership with the tenant organizer-

led Right to Counsel NYC Coalition, a progressive mayor, and a revital-

ized local Department of Social Services that was committed to providing 

meaningful assistance to low-income communities, worked together to 

 

 1 Named after the landmark U.S. Supreme Court case that found defendants had a con-

stitutional right to counsel in criminal cases, Civil Gideon is a movement and idea that the 

right to counsel must extend to certain civil cases that protect or preserve basic needs, includ-

ing eviction proceedings. See infra notes 127-30 and accompanying text. 
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pass a law guaranteeing a right to counsel to people facing eviction for 

households at or below 200% of the federal poverty level.2 This legisla-

tion, which the city commonly refers to as “Universal Access to Counsel,” 

or “UAC,” is being phased in across our city as we reach the mandate of 

covering the entire city by the end of July 2022.3 The city is contracting 

the anti-eviction defense work out to different legal services agencies, in-

cluding Legal Services NYC (“LSNYC”). The New York City Depart-

ment of Social Services (“DSS”) has established an Office of Civil Justice 

(“OCJ”), which administers the UAC grant and oversees its implementa-

tion. Over two years into the UAC phase-in, we have learned a great deal 

about how to structure, staff, and fund a successful program, but we are 

also more than two years away from the final implementation of the pro-

gram when, presumably, the New York City Council will finalize and 

baseline the UAC funding.4 

We are trying to take a step back from our usual day jobs juggling in 

the emergency room to recommend a thoughtful way to staff and fund a 

successful UAC program. Thus far, the UAC funding has been insuffi-

cient to cover the personnel costs for the public benefits paralegals who 

play a central role in preventing evictions as well as in stabilizing families 

and individuals facing eviction. Without adequate funding, UAC will 

have problems with sustainability and advocate burnout. Even worse, 

without a sufficient ratio of housing attorneys to public benefits parale-

gals, UAC may fail to meet the needs of low-income communities facing 

eviction. 

In this article, we explain the critical role that public benefits advo-

cates already play in the immediate anti-eviction work and highlight the 

role that such advocates can and should play in promoting longer-term 

stability for the clients we serve—if we have sufficient funding to hire 

them. We will demonstrate that “winning” an eviction case may not be 

the equivalent of providing stability. We look at the current homelessness 

crisis in New York City (“NYC”) and identify some of its leading causes. 

By examining some of the underlying drivers of homelessness, we see 

 

 2 N.Y.C. ADMIN. CODE §§ 26-1301 to -1302 (2019). As the editors of the N.Y.C. Ad-

ministrative Code have noted, two sections of the Code are designated as Section 26-1301. 

This citation refers to the two sections titled Definitions and Provision of Legal Services. 

 3 Id. § 26-1302. 

 4 Id. § 26-1302(c) (“Beginning October 1, 2022 and no later than each October 1 there-

after, the coordinator shall publish a summary of any changes to such estimates for expendi-

tures.”). Some of the funding has been baselined already to some degree, but we are still in a 

period of expansion and growth. The final baselined budget will not occur until 2022. We 

believe that one of the key elements of funding that must be increased is the UAC per-case 

reimbursement rate. 
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how UAC can interrupt the cycle of housing instability if funding is ade-

quate to allow legal providers to hire enough paralegals to provide com-

prehensive public benefits assistance. In particular, we take a look at four 

different subpopulations that are disproportionately homeless and af-

fected by recursive episodes of housing instability: (1) people with disa-

bilities or serious illnesses, (2) survivors of domestic violence or intimate 

partner violence (“DV”), (3) noncitizens, and (4) people aged sixty and 

over. We identify the different ways that public benefits paralegals can 

intervene in ways that go beyond the critical function of just stopping the 

eviction and address some of the underlying stressors. By decreasing out-

of-pocket expenses, maximizing benefits, and ensuring better access to 

benefits, our UAC model will reduce Housing Court and shelter entry re-

cidivism. 

We want to be clear that we have much to celebrate: our City Coun-

cil, Mayor, and DSS have taken the extraordinary step of providing coun-

sel to low-income New Yorkers to stop their evictions and keep them in 

their homes. Having legal counsel in eviction proceedings is absolutely 

the key to UAC. But we know we can do better—and we know that doing 

better involves minimal cost, costs that the UAC funding already should 

be covering no matter what may happen. 

I. UNDERSTANDING THE HOMELESSNESS EPIDEMIC IN NYC 

A. Homelessness Crisis in NYC 

With some 60,000 people in shelter every night,5 NYC is in the midst 

of a homelessness crisis. There is no single reason for homelessness; it is 

a complicated social problem with many underlying and proximate 

causes. Nevertheless, UAC can unquestionably play a significant role in 

reversing or reducing homelessness, but a program that minimally funds 

one aspect of eviction prevention (housing attorneys representing people 

in eviction cases) will ultimately be insufficient to erode the epidemic of 

housing instability and homelessness among low-income NYC residents. 

Nonprofit direct legal services work is primarily crisis-driven. The 

same is true of the anti-eviction housing work that this article will primar-

ily discuss: the clients we see are already in Housing Court and facing 

eviction. Providing expert emergency assistance and intervention remains 

our primary goal, which is why we are focusing on people who are home-

less or are on the brink of homelessness. However, this article will also 

refer to people who are experiencing “housing instability,” which we de-

 

 5 DHS Homeless Shelter Census, NYC OPEN DATA, https://perma.cc/4ZEX-NVNA (last 

visited Dec. 30, 2019). 
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fine as individuals or families with a rent burden that exceeds thirty per-

cent of their household income after expenses6 and/or people who are 

“doubled up” or otherwise overcrowded.7 Housing instability is not nec-

essarily cured by stopping the eviction because obtaining benefits to cover 

the arrears may not address other underlying issues that contribute to 

housing instability. 

1. Massive Scope of Homelessness and Housing Instability in 

NYC 

Statistics paint a cold picture, but one that we must examine to un-

derstand the breadth and underlying causes of the epidemic of homeless-

ness and housing instability faced by low-income people in NYC. In 

2018, the U.S Department of Housing and Urban Development estimated 

that fourteen percent of the entire nation’s homeless population lived in 

NYC.8 

The number of people living in NYC shelters9 has hovered around 

60,000 each night since late 2014, and more than 20,000 of the people 

staying in our shelters every night are children.10 The Coalition for the 

Homeless, an advocacy group in Manhattan that compiles and analyzes 

data from DSS, estimates that 133,284 different individuals spent at least 

one night in the NYC shelter system from July 1, 2017, through June 30, 

2018.11 As of June 2019, the average number of days people stay in the 

NYC shelter system is 447, or just shy of fifteen months.12 

 

 6 Using a similar definition, New York State Assemblyman Andrew Hevesi and State 

Senator Liz Krueger have introduced legislation to provide more robust shelter subsidies. The 

two representatives claim that 80,000 families are on the brink of homelessness across New 

York State. LIZ KRUEGER, INTRODUCER’S MEMORANDUM IN SUPPORT, S. 242-2375, 1st Sess., 

at 1 (N.Y. 2019). The four subpopulations we focus on frequently spend more than fifty per-

cent of their incomes on rent. 

 7 “Doubled-up” refers to individuals or families residing in the dwelling of another per-

son or family, especially when the doubled-up family is not the leaseholder. The number of 

doubled-up people in NYC has reached epidemic levels, particularly for school-aged children. 

See INST. FOR CHILDREN, POVERTY & HOMELESSNESS, THE INVISIBLE MAJORITY: DOUBLED-UP 

STUDENTS IN NEW YORK CITY PUBLIC SCHOOLS (2015), https://perma.cc/5QLW-PX65. 

 8 See U.S. DEP’T OF HOUS. & URBAN DEV., THE 2018 ANNUAL HOMELESSNESS 

ASSESSMENT REPORT (AHAR) TO CONGRESS 10, 18 (2018), https://perma.cc/2KPG-QFSA. 

 9 We are only referring to adults and families with children in NYC’s Department of 

Homeless Services (“DHS”) and Human Resources Administration (“HRA”) shelters. None 

of these statistics include runaway and homeless youth shelters, nor do they include people 

who are homeless and live on the street. 

 10 COAL. FOR THE HOMELESS, NEW YORK CITY HOMELESS MUNICIPAL SHELTER 

POPULATION, 1983-PRESENT 12-14 (2019), https://perma.cc/RTF9-ZXKV. 

 11 Basic Facts About Homelessness: New York City, COAL. FOR THE HOMELESS, 

https://perma.cc/JB7U-V36C (last visited Dec. 30, 2019). 

 12 COAL. FOR THE HOMELESS, supra note 10, at 14. 
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NYC’s Independent Budget Office examined homelessness data 

over a ten-year period from 2002 to 2012. During that time, over twenty 

percent of people who entered shelter cited domestic violence as the rea-

son for seeking shelter, and around thirty percent of people entered shelter 

because they were evicted.13 By early 2016, Crain’s New York Business 

examined raw data from NYC and concluded that domestic violence had 

surpassed eviction as the leading cause and reason cited for shelter en-

try.14 In October 2019, NYC Comptroller Scott Stringer released a report 

highlighting that domestic violence is now the most commonly cited rea-

son for shelter entry, accounting for more than forty percent of all shelter 

entries in the fiscal year that ended June 30, 2018.15 

Although the Bronx is the fourth most populous of the five boroughs 

of NYC,16 it consistently has the highest number of people entering shel-

ter.17 Indeed, five of the top ten community districts in NYC with the 

highest rates of entry into shelter are located in the Bronx, and these ten 

community districts account for almost fifty percent of all families enter-

ing shelter.18 

The Vera Institute reviewed homelessness data for families with chil-

dren entering the shelter system and concluded that certain factors made 

shelter entry more likely. Specifically, Vera identified that seventy-seven 

percent of people in shelter included families who rely “heavily” on pub-

lic assistance benefits in addition to work income.19 Vera also highlighted 

DV and eviction as among the most prevalent proximate causes of shelter 

entry.20 According to Steven Banks, the commissioner of DSS, twenty-

 

 13 N.Y.C. INDEP. BUDGET OFFICE, THE RISING NUMBER OF HOMELESS FAMILIES IN NYC, 

2002-2012: A LOOK AT WHY FAMILIES WERE GRANTED SHELTER, THE HOUSING THEY HAD 

LIVED IN & WHERE THEY CAME FROM 8-10 (2014), https://perma.cc/Z72M-S76H. 

 14 Gerald Schifman & Rosa Goldensohn, Domestic Violence Emerges as Economic 
Scourge and Primary Driver of Homelessness, CRAIN’S N.Y. BUS. (Oct. 26, 2016, 12:00 AM), 

https://perma.cc/KR7C-S3NH. 

 15 OFFICE OF THE N.Y.C. COMPTROLLER, HOUSING SURVIVORS 4 (2019), https://perma.cc/

S4GG-F598. 

 16 QuickFacts, U.S. CENSUS BUREAU, https://perma.cc/53P5-ZALS (last updated July 1, 

2019). 

 17 N.Y.C. INDEP. BUDGET OFFICE, supra note 13, at 1. 

 18 NANCY SMITH ET AL., VERA INST. OF JUSTICE, UNDERSTANDING FAMILY HOMELESSNESS 

IN NEW YORK CITY § I, at 3 (2005), https://perma.cc/9XK9-RAYL. 

 19 Id. at iv. 

 20 Id.; see OFFICE OF CIVIL JUSTICE, N.Y.C. HUMAN RES. ADMIN., UNIVERSAL ACCESS TO 

LEGAL SERVICES: A REPORT ON YEAR ONE OF IMPLEMENTATION IN NEW YORK CITY 17 (2018), 

https://perma.cc/JH78-MQTP (finding that 11,424—or fifty percent—of the households who 

obtained counsel via UAC were in receipt of ongoing public benefits at the time when legal 

services were rendered). 
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three percent of shelter applicants in a six-month time period in 2013 re-

ported that their public assistance case had closed or been reduced in the 

prior twelve months.21 

Homelessness and housing instability22 cause long-term injuries,23 

affecting education, health outcomes, and employment.24 One out of ten 

students in NYC public schools lived in temporary housing in the 2016-

2017 school year, which means that there were “more homeless students 

in New York City than the population of Albany.”25 Over twelve percent 

of NYC public school students will experience homelessness before their 

 

 21 Steven Banks, Comm’r of the N.Y.C. Human Res. Admin., Testimony at the New York 

State Senate Hearing Task Force on Social Service Delivery in New York City 9 (Oct. 7, 

2015), https://perma.cc/M52C-YFBA. 

 22 We do not discuss the financial costs of homelessness, nor do we highlight how rent 

subsidies and affordable housing result in cost savings to the taxpayer compared to housing 

families and individuals in our shelter system. The data unmistakably, unequivocally point to 

these conclusions. For example, in 2018, the average daily cost was $117.43 (or $3,522 per 

month) for adult-only shelters and $187.46 (or $5,623 per month) for family shelters. See New 
York City (NYC) Department of Homeless Services (DHS) Financial & Service Indicators, 
BARUCH COLL., https://perma.cc/L4FY-USE8 (last visited Dec. 30, 2019). Instead, we focus 

on the life consequences for people who are housing unstable or homeless. 

 23 Matthew Desmond & Rachel Tolbert Kimbro, Eviction’s Fallout: Housing, Hardship, 
and Health, 94 SOC. FORCES 295, 296-97, 316-19 (2015); Benard P. Dreyer, A Shelter Is Not 
a Home: The Crisis of Family Homelessness in the United States, PEDIATRICS, Nov. 2018, at 

1-2. 

 24 See, e.g., John W. Ayers et al., Novel Surveillance of Psychological Distress During 
the Great Recession, 142 J. AFFECTIVE DISORDERS, Dec. 15, 2012, at 1 (mental health); Sarah 

Burgard et al., Housing Instability and Health: Findings from the Michigan Recession and 
Recovery Study, 75 SOC. SCI. & MED. 2215 (2012) (mental health); Thomas B. Cook & Mark 

S. Davis, Assessing Legal Strains and Risk of Suicide Using Archived Court Data, 42 SUICIDE 

& LIFE-THREATENING BEHAV. 495 (2012) (mental health); Margot B. Kushel et al., Housing 
Instability and Food Insecurity as Barriers to Health Care Among Low-Income Americans., 

21 J. GEN. INTERNAL MED. 71 (2006) (health); Christine Ma et al., Associations Between Hous-
ing Instability and Food Insecurity with Health Care Access in Low-Income Children, 8 

AMBULATORY PEDIATRICS 50 (2008) (health); Kristen W. Reid et al., Association Between the 
Level of Housing Instability, Economic Standing and Health Care Access: A Meta-Regression, 

19 J. HEALTH CARE FOR POOR & UNDERSERVED 1212 (2008) (health); Sharon A. Salit et al., 

Hospitalization Costs Associated with Homelessness in New York City, 338 NEW ENGLAND J. 

MED. 1734 (1998) (health); Megan Sandel et al., Unstable Housing and Caregiver and Child 
Health in Renter Families, PEDIATRICS, Feb. 2018, at 1 (health); DANIEL FLAMING ET AL., 

ECON. ROUNDTABLE, WHERE WE SLEEP: COSTS OF HOUSING AND HOMELESSNESS IN LOS 

ANGELES (2009), https://perma.cc/G932-WEST (health and employment); INST. FOR 

CHILDREN, POVERTY & HOMELESSNESS, THE HIGH STAKES OF LOW WAGES: EMPLOYMENT 

AMONG NEW YORK CITY’S HOMELESS PARENTS (2013), https://perma.cc/3G8L-5Z78 (employ-

ment); see also Zachary Glendening & Marybeth Shinn, Risk Models for Returns to Housing 
Instability Among Families Experiencing Homelessness, 19 CITYSCAPE 309 (2017) (education 

and health); DW Gibson, New York Spends $1.2 Billion a Year on Homelessness, N.Y. MAG. 

(Mar. 20, 2017), https://perma.cc/T84S-TAPK (employment). 

 25 Eliza Shapiro, Homelessness in New York Public Schools Is at a Record High: 114,659 
Students, N.Y. TIMES (Oct. 15, 2018), https://perma.cc/VN7U-ZPMM. 
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fifth grade school year—and more than ten percent of these students 

started kindergarten in District 10 in the Bronx.26 Young people who have 

been or are homeless are at increased risk for social and behavioral prob-

lems.27 

2. Leading Drivers of Homelessness and Housing Instability in 

NYC 

Various factors contribute to the high and rising rates of homeless-

ness and housing instability in New York City. The National Law Center 

on Homelessness and Poverty reports that the leading causes of homeless-

ness28 in America are extremely low incomes and a lack of affordable 

housing.29 In New York City, these factors, along with surges in popula-

tion, lead to crowding.30 

The Office of the New York City Comptroller has identified crowd-

ing trends as a precursor to rising homelessness.31 Crowding is often iden-

tified within low-income families, and seventy percent of households that 

experience it are occupied by an immigrant head of household.32 The U.S. 

Census Bureau has estimated that New York City’s population increased 

by 2.7% since April 2010, which is an estimated increase of 223,615 res-

idents,33 and New York City’s crowding rate is more than two-and-a-half 

times the national average.34 Crowding may reflect an upward trend in 

local housing market rates.35 The crowding phenomenon is usually at-

tributed to displaced residents who find temporary housing among their 

 

 26 KATHRYN HILL & ZITSI MIRAKHUR, THE RESEARCH ALL. FOR N.Y.C. SCH., 

HOMELESSNESS IN NEW YORK CITY ELEMENTARY SCHOOLS: STUDENT EXPERIENCES & 

EDUCATOR PERSPECTIVES 5 (2019), https://perma.cc/BG3C-57WE. 

 27 See Janette E. Herbers et al., Trauma, Adversity, and Parent-Child Relationships 
Among Young Children Experiencing Homelessness, 42 J. ABNORMAL CHILD PSYCHOL. 1167 

(2014); INST. FOR CHILDREN, POVERTY & HOMELESSNESS, HOUSED WITHOUT STABILITY: THE 

CONTINUING CHALLENGES FACED BY FORMERLY HOMELESS STUDENTS (2019), 

https://perma.cc/AE5Z-CMN6. 

 28 Homelessness here includes people that are street homeless or reside in homeless shel-

ters. 

 29 NAT’L LAW CTR. ON HOMELESSNESS & POVERTY, HOMELESSNESS IN AMERICA: 

OVERVIEW OF DATA AND CAUSES 3 (2015), https://perma.cc/ZA2J-4FG4. 

 30 Severe crowding is defined as housing units with more than 1.5 persons per room. 

OFFICE OF THE N.Y.C. COMPTROLLER, HIDDEN HOUSEHOLDS 2 (2015), https://perma.cc/

8GW7-ZY78. 

 31 Id. at 3, 11. 

 32 Id. at 10. 

 33 Current Estimates of New York City’s Population for July 2018, N.Y.C. DEP’T OF CITY 

PLANNING, https://perma.cc/3RE6-UL9R (last visited Dec. 30, 2019). 
 34 OFFICE OF THE N.Y.C. COMPTROLLER, supra note 30, at 5. 

 35 Id. at 3; see LUCY BLOCK & BENJAMIN DULCHIN, ASS’N FOR NEIGHBORHOOD & HOUS. 

DEV., HOW IS AFFORDABLE HOUSING THREATENED IN YOUR NEIGHBORHOOD? 2019 (2019), 
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collateral contacts until they exhaust their support networks and enter the 

shelter system.36 

As overcrowding climbed, the number of homeless residents in-

creased in lockstep.37 Between 1994 and 2014, the NYC shelter popula-

tions increased by 115%.38 Before 2005, New York City’s leading efforts 

to combat homelessness relied on federally-funded subsidy programs 

such as Section 8 to move the homeless into stable, permanent housing, 

and between 1999 and 2005, one third of all available Section 8 vouchers 

assisted homeless families to move out of shelter.39 

At the same time, between 2000 and 2012, NYC median rents rose 

by 75%, well ahead of the national median rent increase of 44%.40 This 

period included a loss of 400,000 affordable housing units that rented for 

less than $1,000 monthly.41 While rents continued to rise at approxi-

mately 3.9% annually, wages increased only 1.8% per annum between 

2010 and 2017.42 

Against this backdrop, in June 2004, Mayor Michael Bloomberg an-

nounced a plan to go into effect the following year that aimed to reduce 

New York City’s homeless population by two-thirds over the next five 

years.43 In 2005, Bloomberg removed homeless families from priority 

consideration to receive federally-funded vouchers through Section 8, 

eroding housing stability by eliminating the option of having a subsidy 

pegged to their actual incomes. Deputy Mayor Linda Gibbs, who served 

during the Bloomberg Administration, explained the reasoning behind the 

decision in a 2013 interview with the New Yorker. According to Gibbs, 

NYC “discontinued Section 8 priority because of its dwindling availabil-

ity, and because we discovered that the chance of getting Section 8 was 

 

https://perma.cc/Q9S6-EASZ; see generally Jamie L. Davenport, The Effect of Supply and 
Demand Factors on the Affordability of Rental Housing, 11 PARK PLACE ECONOMIST 44 

(2003). 

 36 Rachel Holliday Smith, Overcrowding, a Precursor to Homelessness, Is Increasing 
Citywide: Report, DNAINFO (June 1, 2017, 8:29 AM), https://perma.cc/C8WL-K7RH. 

 37 N.Y.C. DEP’T OF HOMELESS SERVS., TURNING THE TIDE ON HOMELESSNESS IN NEW 

YORK CITY 7-8 (2019), https://perma.cc/5A6A-K33L. 

 38 Id. at v. 

 39 GISELLE ROUTHIER, COAL. FOR THE HOMELESS, RECOVERING FROM THE LOST DECADE: 

PERMANENT RENT SUPPLEMENTS A POTENT TOOL FOR REDUCING HOMELESSNESS 2 (2017), 

https://perma.cc/78VQ-8FQF. 

 40 OFFICE OF THE N.Y.C. COMPTROLLER, THE GROWING GAP: NEW YORK CITY’S HOUSING 

AFFORDABILITY CHALLENGE 1, 4-5 (2014), https://perma.cc/N7DF-WHV3. 

 41 Id. at 1. 

 42 STREETEASY, THE WIDENING GAP: RENTS AND WAGES IN NEW YORK CITY 1 (2017), 

https://perma.cc/S3ZU-R6AN. 

 43 Press Release, Office of the Mayor of New York City, Mayor Michael R. Bloomberg 

Announces Citywide Campaign To End Chronic Homelessness (June 23, 2004), 

https://perma.cc/7LUD-FGZL. 

188



2020] CIVIL GIDEON AND NYC'S UNIVERSAL ACCESS 209 

operating as a perverse incentive, drawing people to seek shelter who oth-

erwise would not have done so.”44 

Instead of prioritizing placement of homeless families in permanent 

housing or using Section 8, Bloomberg instituted the Housing Stability 

Plus program (“HSP”), which was usually tied to the receipt of cash pub-

lic assistance benefits. Unlike Section 8, it was a temporary subsidy that 

would cease payments after five years.45 When HSP was first introduced, 

the subsidy decreased year over year while the household’s share in-

creased year over year.46 The program dissolved within three years, and 

a new subsidy called Advantage47 replaced it.48 

In changing course, the Bloomberg administration ignored the data: 

shelter-entry recidivism within five years of exiting shelter with a Section 

8 voucher was only 12.5%.49 Comparatively, 63.3% of Advantage pro-

gram recipients who were formerly homeless returned to shelters.50 By 

2009, the number of NYC homeless families was 9% higher than in June 

2004 and was 229% higher than the plan’s intended outcome.51 

Bloomberg’s nearly ten-year-long plan to reduce homelessness has 

become known as the “Lost Decade.”52 Between 2004 and 2014, NYC 

administrators made policy decisions amidst economic changes that hurt 

housing stability for low-income New Yorkers.53 Consequently, the pe-

riod between 2005 and 2014 saw a nearly seventy percent increase in peo-

ple residing in homeless shelters.54 

A household is considered “rent burdened” if they pay more than 

thirty percent of their household income toward rent and “severely rent 

 

 44 Ian Frazer, Hidden City, NEW YORKER (Oct. 28, 2013), https://perma.cc/7P2W-PW9G. 

 45 See FAMILY INDEP. ADMIN., N.Y.C. HUMAN RES. ADMIN., POLICY BULLETIN 05-24-ELI, 

INTRODUCTION OF THE HOUSING STABILITY PLUS PROGRAM (2005); FAMILY INDEP. ADMIN., 

N.Y.C. HUMAN RES. ADMIN., POLICY DIRECTIVE 05-43-ELI, HOUSING STABILITY PLUS 

PROGRAM (2005); FAMILY INDEP. ADMIN., N.Y.C. HUMAN RES. ADMIN., POLICY DIRECTIVE 07-

04-ELI, HOUSING STABILITY PLUS PROGRAM (2007). 

 46 See sources cited supra note 45. 

 47 FAMILY INDEP. ADMIN., N.Y.C. HUMAN RES. ADMIN., POLICY DIRECTIVE 07-28-ELI, 

NEW RENTAL ASSISTANCE PROGRAMS FOR SHELTER RESIDENTS (2007). 

 48 Kenny Schaeffer, Bloomberg’s Housing Policies a Failure, METRO. COUNCIL ON 

HOUSING (Mar. 2012), https://perma.cc/GH9L-CNHN. 

 49 ROUTHIER, supra note 39, at 4. 

 50 Id. 
 51 PATRICK MARKEE, COAL. FOR THE HOMELESS, FIVE YEARS LATER: THE FAILURE OF 

MAYOR BLOOMBERG’S FIVE-YEAR HOMELESS PLAN AND THE NEED TO REFORM NEW YORK 

CITY’S APPROACH TO HOMELESSNESS (2009), https://perma.cc/L4RZ-5X2P. 

 52 See executive summary in ROUTHIER, supra note 39. 

 53 N.Y.C. DEP’T OF HOMELESS SERVS., supra note 37, at iii-v. 

 54 See executive summary in ROUTHIER, supra note 39. 
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burdened” if they pay more than fifty percent.55 By 2016, households with 

income between $10,000 and $20,000 per year paid seventy-four percent 

of their income towards rent.56 Put another way, the NYC minimum wage 

would need to be $35.21 for a wage earner to avoid spending more than 

thirty percent of their income on rent for a two-bedroom apartment at 

market rate.57 Currently, New York State minimum wage is $11.80 an 

hour and NYC minimum wage is $15 per hour.58 

3. Lack of Housing Stability Among Different Sub-Populations: 

A Closer Look 

The fundamental drivers of homelessness and housing instability are, 

of course, having inadequate income and resources to pay rent coupled 

with a lack of affordable housing.59 No amount of funding for UAC would 

address these issues. What we can do, however, is provide comprehensive 

public benefits assistance to the subpopulations we have identified that 

have greater housing instability. The populations, many of which overlap, 

are households who have one or more people: (a) with a serious illness or 

disability, (b) who are survivors of intimate partner or domestic violence, 

(c) who are noncitizens, and/or (d) who have people aged sixty and over. 

Research and studies, along with the lived experience of legal services 

advocates, highlight how these four groups grapple with housing instabil-

ity at higher rates. Fortunately, as we discuss later in this article, public 

benefits advocates have considerable tools at our disposal to arrest and 

correct many of these underlying issues, but only if the City Council ap-

propriates enough funding so that legal providers can hire an adequate 

number of public benefits advocates. 

 

 55 OFFICE OF THE N.Y.C. COMPTROLLER, NYC FOR ALL: THE HOUSING WE NEED 7 (2018), 

https://perma.cc/UG8P-V93Z. 

 56 Id. at 2. 

 57 NAT’L LOW INCOME HOUS. COAL., OUT OF REACH 172 (2019), https://perma.cc/H59N-

AXHZ. 

 58 New York State’s Minimum Wage, N.Y. STATE GOV’T, https://perma.cc/2W7M-VNRE 

(last visited Dec. 31, 2019). 

 59 See, e.g., MATTHEW DESMOND, EVICTED: POVERTY AND PROFIT IN THE AMERICAN CITY 

passim (2016); Matthew Desmond et al., Forced Relocation and Residential Instability Among 
Urban Renters, 89 SOC. SERV. REV. 227 (2015); NAT’L LAW CTR. ON HOMELESSNESS & 

POVERTY, PROTECT TENANTS, PREVENT HOMELESSNESS (2018), https://perma.cc/C8SU-83CK; 

NAT’L LOW INCOME HOUS. COAL., THE GAP: A SHORTAGE OF AFFORDABLE HOMES (2017), 

https://perma.cc/X3RN-Z9RK; see also JEAN CALTERONE WILLIAMS, A ROOF OVER MY HEAD 

passim (2d ed. 2016); OFFICE OF THE N.Y.C. COMPTROLLER, supra note 55. 
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a. Disability/Serious Illness 

A 2009 study of chronically homeless adults in NYC revealed what 

advocates have known for years: eighty-four percent report mental health, 

substance use, or serious medical issues, only a small percentage receive 

public assistance, and less than half have health insurance.60 The National 

Coalition for the Homeless goes even further, concluding that “[p]oor 

health is closely associated with homelessness” and that “serious illness 

or disability can start a downward spiral into homelessness, beginning 

with a lost job, depletion of savings to pay for care, and eventual evic-

tion.”61 

From a practitioner’s perspective, easily over thirty-three percent of 

our eviction cases include households containing someone who is disa-

bled or has a serious illness.62 Some of these households may receive ben-

efits from the Social Security Administration, but most of our clients sub-

sist on other public assistance benefits63 and have unstable, low-paying 

jobs.64 The 2018 report issued by DSS’s Office of Civil Justice provides 

additional evidence: of the 7,924 households in the Bronx who received 

assistance from UAC in fiscal year 2018, almost half had household in-

comes below fifty percent of the federal poverty level.65 

 

 60 Aaron J. Levitt et al., Health and Social Characteristics of Homeless Adults in Man-
hattan Who Were Chronically or Not Chronically Unsheltered, 60 PSYCHIATRIC SERVS. 978, 

980 (2009). 

 61 NAT’L COAL. FOR THE HOMELESS, HEALTH CARE AND HOMELESSNESS (2006), 

https://perma.cc/JVA9-WQZP. 

 62 From January 2018 through December 2019, Bronx Legal Services provided assistance 

on over 5,600 housing cases and over 3,600 public benefits cases (excluding unemployment 

insurance benefits (“UIB”) and any ongoing financial benefit from the Social Security Ad-

ministration, such as supplemental security income (“SSI”), social security disability insur-

ance (“SSDI”), or social security retirement income (“SSRI”)). Among the public benefits 

cases, over one-third of the cases included someone in the household who identifies as disa-

bled or seriously ill and/or has income that comes from one or more of the following sources: 

SSI, SSDI, worker’s compensation, or state disability insurance. 

 63 See OFFICE OF CIVIL JUSTICE, supra note 20, at 17 (showing that 11,424 households that 

received legal assistance through the Universal Access program also received ongoing public 

benefits). 

 64 See OFFICE OF THE N.Y.C. COMPTROLLER supra note 55, at 6 (listing the top fifteen 

occupations of NYC’s low- and very low-income workers). 

 65 OFFICE OF CIVIL JUSTICE, supra note 20, at 16. 
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b. Domestic/Intimate Partner Violence 

The direct connection between DV and housing instability is fairly 

apparent and thoroughly documented: DV survivors leave abusive part-

ners and seek alternate forms of shelter.66 Leaving a violent household for 

shelter is an extraordinarily difficult choice to make, particularly when 

you have children, but what about the people who stay? 

In a 2016 report, fifty-five percent of Bronx DV survivors cited an 

inability to pay rent as among their greatest barriers to leaving their abu-

sive partners.67 For survivors who flee abuse, the resulting housing insta-

bility that they face after leaving goes largely unrecorded. Unable to ac-

cess resources, DV survivors return to their abusive partners because 

living in the actual or perceived substandard conditions of the NYC shel-

ter system, especially with children, seems worse than the abuse they left. 

Most of our clients who report DV continue to live with their abusive 

partners or otherwise do not vacate their apartments. These families and 

individuals end up in Housing Court multiple times. Abusive partners 

limit survivors from attending necessary public assistance appointments 

to keep their cases open, forbid the survivor from receiving public assis-

tance at all, or compel the survivor to receive assistance but forbid the 

survivor from revealing the identity or presence of the abusive partner in 

the household. 

c. Noncitizens 

With over one-third of our residents born outside of the United 

States,68 NYC has thrived over the decades because of our diverse popu-

lation. Unfortunately, noncitizens in our city are also disproportionately 

affected by housing instability. The Pratt Center for Community Devel-

opment reports that eighty-two percent of noncitizens who earn less than 

half of the area median income pay more than thirty percent of their in-

come to rent, and a stunning fifty percent must spend over half of their 

income each month just on rent.69 

 

 66 See, e.g., Charlene K. Baker et al., Domestic Violence, Housing Instability, and Home-
lessness: A Review of Housing Policies and Program Practices for Meeting the Needs of Sur-
vivors, 15 AGGRESSION & VIOLENT BEHAV. 430 (2010). 

 67 BRONX DOMESTIC VIOLENCE ROUNDTABLE & BRONX LEGAL SERVS., “MORE PEOPLE TO 

LISTEN”: LEGAL AND SOCIAL SERVICE NEEDS OF BRONX COMMUNITIES AFFECTED BY INTIMATE 

PARTNER VIOLENCE 38 (2016), https://perma.cc/GA88-5D87. 

 68 See, e.g., N.Y.C. DEP’T OF CITY PLANNING, THE NEWEST NEW YORKERS: 

CHARACTERISTICS OF THE CITY’S FOREIGN-BORN POPULATION 2 (2013), https://perma.cc/25L5-

69EU. 

 69 PRATT CTR. FOR CMTY. DEV., CONFRONTING THE HOUSING SQUEEZE: CHALLENGES 

FACING IMMIGRANT TENANTS, AND WHAT NEW YORK CAN DO 2-3 (2008), 

https://perma.cc/4GMR-KMZP. 
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In today’s political climate, xenophobic rhetoric and policies hostile 

to noncitizens are driving people into the shadows, causing financial 

strains that exacerbate housing instability.70 The policy change that has 

the most direct connection to harming housing stability for noncitizens 

are the changes to the so-called “public charge” rule that the Trump ad-

ministration proposed in October 2018.71 The U.S. Department of Home-

land Security (“DHS”) published the final public charge rules changes in 

August 2019, and those new rules were scheduled to go into effect on 

October 15, 2019. As this article went to publication, many lawsuits are 

pending in federal courts challenging the legality of the new public charge 

rule.72 Regardless, the mere proposal of the rule itself has affected noncit-

izens.73 

 

 70 See, e.g., Anthony Advincula, Immigrants Avoiding Medical, Other Benefits in Fear of 
New Public Charge Rule, INQUIRER (Aug. 29, 2019, 12:21 AM), https://perma.cc/B2AS-

EM3V; Helena Bottemiller Evich, Immigrants, Fearing Trump Crackdown, Drop out of Nu-
trition Programs, POLITICO (Sept. 3, 2018, 8:17 AM), https://perma.cc/EMT3-EFCM; Chloe 

Reichel, The Potential Health Effects of the ‘Public Charge’ Immigration Rule, JOURNALIST’S 

RESOURCE (Aug. 26, 2019), https://perma.cc/34QQ-L6BK; CLASP, PUBLIC CHARGE: A 

THREAT TO CHILDREN’S HEALTH & WELL-BEING (2018), https://perma.cc/D4JB-36PM; NAT’L 

HOUS. LAW PROJECT & NAT’L LAW CTR. ON HOMELESSNESS & POVERTY, TRUMP 

ADMINISTRATION’S PROPOSED “PUBLIC CHARGE” RULE (2018), https://perma.cc/V5VY-

VMTS; Impact of Public Charge on New York State Health Centers and Patients, CMTY. 

HEALTH CARE ASS’N OF N.Y. STATE, https://perma.cc/R7U6-XGP7 (last visited Dec. 31, 

2019). 

 71 Inadmissibility on Public Charge Grounds, 83 Fed. Reg. 51,114 (proposed Oct. 10, 

2018) (to be codified at 8 C.F.R. pts. 103, 212, 213, 214, 245, and 248). 

 72 See Inadmissibility on Public Charge Grounds, 84 Fed. Reg. 41,292 (Aug. 14, 2019) 

(to be codified at 8 C.F.R. pts. 103, 212, 213, 214, 245, and 248). The U.S. Supreme Court 

recently lifted the nationwide injunction issued by the Southern District of New York, which 

leaves only Illinois with a current stay in effect to delay DHS’s implementation of the new 

public charge rules. Cook Cty. v. McAleenan, 2019 WL 5110267 (N.D. Ill. Oct. 14, 2019), 

appeal docketed, No. 19-3169 (7th Cir. 2019) (granting preliminary injunction preventing 

DHS from implementing new public charge rules in Illinois), stay granted sub nom. Wolf v. 

Cook Cty., 589 U.S. ___ (2020) (lifting the Illinois injunction); New York v. Dep’t of Home-

land Sec., 2019 WL 5100372 (S.D.N.Y. Oct. 11, 2019), aff’d, New York v. U.S. Dep’t of 

Homeland Sec., No. 19 Civ. 7777 (GBD), 2019 WL 6498250 (2d Cir. Dec. 2, 2019), rev’d 

sub nom. Dep’t of Homeland Sec. v. New York, 140 S. Ct. 599 (2020) (lifting the nationwide 

injunction pending final resolution of case); Make the Rd. N.Y. v. Cuccinelli, No. 19 Civ. 

7993 (GBD), 2019 WL 5589072 (S.D.N.Y. Oct. 11, 2019), aff’d, 2019 WL 6498283 (2d Cir. 

Dec. 2, 2019), rev’d sub nom. Dep’t of Homeland Sec. v. New York, 140 S. Ct. 599 (2020) 

(same); see Casa De Maryland, Inc. v. Trump, No. PWG-19-2715, 2019 WL 5190689 (D. Md. 

Oct. 14, 2019); City & Cty. of San Francisco v. U.S. Citizenship & Immigration Servs., No. 

19-CV-04717-PJH, 2019 WL 5100718 (N.D. Cal. Oct. 11, 2019), modified, 944 F.3d 773 (9th 

Cir. 2019); see also Final Rule on Public Charge Ground of Inadmissibility, U.S. CITIZENSHIP 

& IMMIGRATION SERVS., https://perma.cc/5BAB-5VZX (last updated Oct. 16, 2019). 
 73 See sources cited supra note 70. 
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The public charge doctrine,74 which has existed since the late 1800s, 

disfavors the receipt of public assistance benefits as the primary source of 

support for noncitizens.75 The Trump administration proposed significant 

changes to the doctrine that would sweep hundreds of thousands of people 

potentially into the crosshairs of our immigration system if they receive 

public benefits.76 While the rule has not yet gone into effect, we are al-

ready seeing the consequences: our clients are terrified to apply for or 

receive public benefits to subsist, much less to stop an eviction.77 

DSS agrees, explaining that noncitizen NYC residents are being 

forced “to choose between public benefits support and potential future 

immigration consequences.”78 Attributing the decline to the news sur-

rounding public charge rule changes, DSS reports that in just a few 

months’ time and still before the rule changes have gone into effect, about 

25,000 noncitizens have stopped receiving SNAP (food stamp) benefits.79 

We can also look to history to see what may lie ahead for low-income 

noncitizens. The so-called welfare reform of the 1990s dramatically 

 

 74 See INA § 212(a)(4), 8 U.S.C. § 1182(a)(4) (2018). 

 75 The application and interpretation of the public charge doctrine has largely been based 

on long-standing guidance published in 1999, referred to as the “1999 Field Guidance.” Field 

Guidance on Deportability and Inadmissibility on Public Charge Grounds, 64 Fed. Reg. 

28,689 (May 26, 1999). 

 76 The exact number of noncitizens who would be affected is a matter of speculation. 

However, in its initial proposed rule from October 2017, DHS does explain that “approxi-

mately 20 percent of noncitizens who were lawful permanent residents at admission to the 

U.S., as well as noncitizens who were not lawful permanent residents at admission, received 

non-cash benefits, and approximately 2 percent of these populations receive cash benefits.” 

Inadmissibility on Public Charge Grounds, 83 Fed. Reg. at 51,162. Additionally, DHS be-

lieves that the number of applicants subject to the public charge rules changes for adjustment 

of status in the 2016 fiscal year would have been 382,769 people. Id. at 51240 & n.708. 

 77 Recognizing that the effect of public charge extends beyond just the noncitizen indi-

viduals, NYC estimates that 304,000 NYC residents “could be discouraged from participation 

in crucial public benefits programs simply because they are non-citizens or live with a non-

citizen.” N.Y.C. DEP’T OF SOC. SERVS., EXPANDING PUBLIC CHARGE INADMISSIBILITY: THE 

IMPACT ON IMMIGRANTS, HOUSEHOLDS, AND THE CITY OF NEW YORK 2 (2018), 

https://perma.cc/FQN7-SP5C. Another 75,000 NYC residents, including young people 

granted Deferred Action for Childhood Arrival, might forego public benefits out of fear, and 

as many as 400,000 NYC residents could be found inadmissible or unable to adjust their status 

due to other changes in the public charge doctrine, even when they do not and cannot receive 

public benefits. Id.; see Emily Baumgaertner, Spooked by Trump Proposals, Immigrants 
Abandon Public Nutrition Services, N.Y. TIMES (Mar. 6, 2018), https://perma.cc/XM38-

4W3X. 

 78 N.Y.C. DEP’T OF SOC. SERVS., supra note 77, at 3. 

 79 N.Y.C. DEP’T OF SOC. SERVS., FACT SHEET: SNAP ENROLLMENT TRENDS IN NEW YORK 

CITY 2 (2019), https://perma.cc/4XBC-PZWW; see also FISCAL POLICY INST., “ONLY 

WEALTHY IMMIGRANTS NEED APPLY”: HOW A TRUMP RULE’S CHILLING EFFECT WILL HARM 

NEW YORK (2018), https://perma.cc/FYE9-T87U. 
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changed eligibility rules for noncitizens seeking federal public benefits.80 

When those changes were announced, noncitizen participation rates in 

subsistence public benefits plummeted—even in households that included 

both citizens and noncitizens—and housing, health, and nutrition out-

comes declined.81 

d. People Aged Sixty and Over 

Older adults are experiencing housing instability in record numbers, 

leading to homelessness and forced entry into institutions.82 Unfortu-

nately, although seniors have experienced declines in poverty nationally, 

the poverty rate among older adults increased in NYC from 1990 to 

2016.83 

Over sixty-three percent of Bronx residents over the age of sixty are 

foreign-born,84 and almost sixty percent of Bronx households speak a lan-

guage other than English at home.85 Of the 1.4 million people who live in 

the Bronx, fifteen percent are over age sixty and more than thirty percent 

live alone.86 Their financial situation is dire: 29.94% of Bronx seniors live 

below 125% of the federal poverty level, and a staggering 46.76% live 

below 200% of the federal poverty level.87 Some 34% of seniors in the 

 

 80 Congress enacted the Personal Responsibility and Work Opportunity Reconciliation 

Act (“PRWORA”) in 1996. Pub. L. No. 104-193, 110 Stat. 2105 (1996). PRWORA grafted 

immigration status requirements onto eligibility rules for federally funded public benefits. El-

igibility for certain public benefits is limited to U.S. citizens and certain other “qualified al-

iens,” some of whom have to have “qualified alien” status for a minimum period of five years. 

See, e.g., 8 U.S.C. §§ 1611-15. 

 81 See MICHAEL E. FIX & WENDY ZIMMERMANN, URBAN INST., ALL UNDER ONE ROOF: 

MIXED-STATUS FAMILIES IN AN ERA OF REFORM 4-7 (1999), https://perma.cc/D7ZH-9HJV; 

MICHAEL E. FIX & JEFFREY S. PASSEL, URBAN INST., TRENDS IN NONCITIZENS’ AND CITIZENS’ 

USE OF PUBLIC BENEFITS FOLLOWING WELFARE REFORM 1994–97, at 1-3 (1999), 

https://perma.cc/9G26-EPPE; RANDY CAPPS ET AL., URBAN INST., THE HEALTH AND WELL-

BEING OF YOUNG CHILDREN OF IMMIGRANTS, at ix (2014) https://perma.cc/LNQ9-5PPJ. 

 82 JENNIFER GOLDBERG ET AL., JUSTICE IN AGING, HOW TO PREVENT AND END 

HOMELESSNESS AMONG OLDER ADULTS 1-4 (2016), https://perma.cc/QC5Y-W9TD; see Toni 

Kamins, The Distressing Math of NYC’s Future Senior-Housing Need, CITY LIMITS (Apr. 24, 

2019), https://perma.cc/MGL8-7UVC. 

 83 N.Y.C. DEP’T FOR THE AGING, ANNUAL PLAN SUMMARY 8 (2018), 

https://perma.cc/Y6ZQ-BWYQ. 

 84 N.Y.C. DEP’T FOR THE AGING, PROFILE OF OLDER NEW YORKERS 15 (2017), 

https://perma.cc/FJ2W-BL38. 

 85 U.S. CENSUS BUREAU, supra note 16. 

 86 N.Y.C. DEP’T FOR THE AGING, supra note 84, at 15. 

 87 Id. at 19. 
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Bronx receive SNAP benefits,88 and 31% have self-care and mobility im-

pairments—the highest percentage of any borough in NYC.89 Older 

Americans who do not own their residence face even higher levels of 

housing instability, and the Bronx has the lowest rate of home ownership 

of any borough.90 The average Medicare recipient paid $5,503 out-of-

pocket in 2013.91 For Medicare beneficiaries with incomes at or below 

the federal poverty level, four in ten spend more than twenty percent of 

their income on premiums and out-of-pocket medical expenses.92 

B. Current Funding for Public Benefits Work 

Public benefits teams at legal services agencies rarely receive any 

dedicated funding.93 The minimal funding that public benefits teams do 

 

 88 Id. at 15. The Trump administration has announced changes in determining eligibility 

for SNAP benefits. See Revision of Categorical Eligibility in the Supplemental Nutrition As-

sistance Program (SNAP), 84 Fed. Reg. 35,570 (Jul. 24, 2019) (to be codified at 7 C.F.R. pt. 

273). These changes threaten subsistence nutrition benefits for hundreds of thousands of peo-

ple and are likely to disproportionately affect SNAP benefits for older Americans. Id. at 35,576 

(“[I]t has been determined that there is a potential for civil rights impact to result if the pro-

posed action is implemented because more elderly individuals may not otherwise meet the 

SNAP eligibility requirements.”). 

 89 N.Y.C. DEP’T FOR THE AGING, supra note 84, at 15, 31, 47, 63, 79; see N.Y.C. DEP’T 

FOR THE AGING, SERVICES SNAPSHOT (2018), https://perma.cc/83QG-T9TZ. 

 90 Twenty-two percent of Bronx residences are owner-occupied, compared to forty-four 

percent in Queens, thirty percent in Brooklyn, and seventy percent in Staten Island. U.S. 

CENSUS BUREAU, supra note 16; see NYU FURMAN CENTER, STATE OF NEW YORK CITY’S 

HOUSING AND NEIGHBORHOODS IN 2015, at 48 (2015), https://perma.cc/Q4U6-T8GK. 

 91 Louise Norris, How Much Does the Average Medicare Recipient Pay Out of Pocket for 
Medical Expenses?, MEDICARERESOURCES.ORG (May 2, 2019), https://perma.cc/C873-G5GY; 

see Jennifer Molinsky & Whitney Airgood-Obrycki, Older Adults Increasingly Face Housing 
Affordability Challenges, JOINT CTR. FOR HOUS. STUDIES OF HARVARD UNIVERSITY (Sept. 21, 

2018), https://perma.cc/GG3S-249Y. 

 92 CATHY SCHOEN ET AL., THE COMMONWEALTH FUND, MEDICARE BENEFICIARIES’ HIGH 

OUT-OF-POCKET COSTS: COST BURDENS BY INCOME AND HEALTH STATUS 4 (2017), 

https://perma.cc/46ZD-CKJH. 

 93 For example, LSNYC is the largest provider of free civil legal services in the nation, 

with an annual budget of $100 million. Less than one percent of our grants are specifically 

tied to assisting clients increase, retain, or obtain cash public assistance, SNAP, and other 

subsistence benefits run by DSS. NYC’s budget also underscores the lack of funding that is 

specifically for legal services organizations to advocate for state or city welfare benefits. With 

a budget now in excess of $92 billion, NYC gave grants to legal services organizations last 

year to help on a wide variety of critical civil legal issues: immigration, employment, fam-

ily/domestic violence, foreclosure, homelessness prevention, prisoners’ rights, child welfare, 

elder law, and other needs. See CITY COUNCIL OF THE CITY OF NEW YORK, FISCAL YEAR 2020 

ADOPTED EXPENSE BUDGET ADJUSTMENT SUMMARY/SCHEDULE C (2019), 

https://perma.cc/HR6R-RPR8; OFFICE OF CIVIL JUSTICE, N.Y.C. HUMAN RES. ADMIN., 

ANNUAL REPORT (2018), https://perma.cc/A2KG-4DYY; see also ALAN W. HOUSEMAN & 

ELISA MINOFF, PUBLIC WELFARE FOUND., THE ANTI-POVERTY EFFECTS OF CIVIL LEGAL AID 

196



2020] CIVIL GIDEON AND NYC'S UNIVERSAL ACCESS 217 

receive is invariably from a foundation or private donor for a specific rea-

son, such as helping seniors with health benefits, and is not from govern-

ment grants, which tend to be more stable and fund projects over multiple 

years. 

Why isn’t there funding for public benefits work? It isn’t due to lack 

of need. The overwhelming percentage of our clients rely in whole or in 

part on public benefits at some point in their lives, and it’s also a common 

thread between and among the different work that civil legal services 

agencies provide—from foreclosure to family law to immigration.94 We 

have reached the conclusion that the lack of dedicated funding for public 

benefits work is for two main reasons: (1) welfare benefits are demonized 

and so are the people who receive them95 and (2) government funders do 

not want to fund legal services agencies who will use the funding to ap-

peal and challenge their systems.96 

Bronx Legal Services has the largest single Public Benefits Unit in 

the state. Our work is generously supported, in part, by the New York Bar 

Foundation and the Venable Foundation. Without this funding, we would 

doubtlessly face shortfalls in our budget. However, like most legal ser-

vices organizations, the majority of the funding for our public benefits 

works comes from flexible funding streams that are general programmatic 

grants that are in short supply. These funding sources include New York 

State’s Interest on Lawyers’ Account (IOLA),97 NYS Civil Legal Ser-

vices funding,98 and Legal Services Corporation funding.99 

 

28-31 (2014), https://perma.cc/2TV9-QSED (describing the importance of public benefits ad-

vocacy in civil legal services work, despite the lack of recognition and grants). 

 94 For the 2017-2018 state fiscal year, LSNYC handled over 24,000 individual cases, in-

cluding 5,618 “income maintenance” cases, which include cash welfare, SNAP, WIC, and 

different Social Security Administration benefits like SSI. See LEGAL SERVICES NYC, 

OVERVIEW OF ACHIEVEMENTS, 2017-2018, at 2 (2018), https://perma.cc/V8SK-DJ7W. Over 

ninety percent of our clients receive public benefits of some kind in the household. 

 95 To get some perspective, the average amount of monthly cash welfare benefits received 

in NYC in May 2019 was a paltry $382.08. N.Y. STATE OFFICE OF TEMP. & DISABILITY 

ASSISTANCE, TEMPORARY AND DISABILITY ASSISTANCE STATISTICS 23 (2019), 

https://perma.cc/YF7G-WJ8L. Additionally, sixty-three percent of people who receive cash 

welfare benefits only receive assistance for twelve months or less. Time Spent in Government 
Programs, U.S. CENSUS BUREAU, https://perma.cc/84PJ-L962 (last visited Jan. 1, 2020). 

 96 We are not suggesting that DSS shares this view, but OCJ administers the UAC grants, 

among many other grants, for legal services providers. Legal Assistance, N.Y.C. HUMAN RES. 

ADMIN., https://perma.cc/U5PJ-XJDF (last visited Jan. 1, 2020). 

 97 IOLA Fund, N.Y. STATE GOV’T, https://perma.cc/W6VJ-FPC5 (last visited Jan. 1, 

2020). 

 98 Justice for All - Strategic Action Plan, N.Y. STATE UNIFIED COURT SYS., 

https://perma.cc/SGG4-R85T (last visited Jan. 1, 2020). 

 99 LSC Funding, LEGAL SERVS. CORP., https://perma.cc/T4CK-DLRM (last visited Jan. 1, 

2020). 
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II. UNIVERSAL ACCESS TO COUNSEL IN HOUSING COURT: HISTORY & 

IMPLEMENTATION 

A. Organizers Unite: Legislation Behind UAC 

In March 2014, a piece of local legislation called Intro 214 was in-

troduced to the NYC Council that intended to guarantee legal representa-

tion to all low-income tenants in NYC facing eviction in Housing Court 

and New York City Housing Authority (“NYCHA”) administrative pro-

ceedings.100 This landmark legislation did not happen in a vacuum. 

For decades, tenant organizers built movements around tenant power 

and access to justice.101 Community Action for Safe Apartments 

(“CASA”), an organizer-driven agency in the Bronx, spent years shining 

a light on the injustices faced by tenants in Housing Court. In 2014, when 

NYC Council Members Mark Levine and Vanessa Gibson pushed Intro 

214 ahead, tenant organizers galvanized.102 Recognizing that this legisla-

tion needed to be grounded in a movement, a group of veteran tenant or-

ganizers created the Right to Counsel NYC Coalition (“RTC Coali-

tion”).103 

Two years later, the RTC Coalition had laid the groundwork104 to 

build support for a right to counsel in eviction cases, creating “a veto-

proof majority of the City Council, as well as the support of key stake-

holders that included the City Bar, Chief Judge of the New York Courts, 

City Comptroller, and Borough Presidents.”105 The RTC Coalition had 

done extensive outreach and education, collected signatures, and used all 

kinds of media to build tenant power and rally around a right to counsel.106 

After more than three years of hearings and negotiations, on August 11, 

 

 100 New York, N.Y., Ordinance 0214-2014 (Aug. 11, 2017) (codified at N.Y.C. ADMIN. 

CODE §§ 26-1301 to -1305). 

 101 See generally Michael McKee, A History of Tenant Organizing, in TENANTS & 

LANDLORDS: NOT A LOVE STORY, loc. 56-149 (Emily Jane Goodman & Edward Acton, eds., 

2019) (ebook). 

 102 See, e.g., Luca Marzorati, Council Members Push for Housing Counsel, Citing Garner, 

POLITICO (Dec. 5, 2014), https://perma.cc/SP2Q-C7T7; RIGHT TO COUNSEL NYC COALITION, 

HOUSING JUSTICE: WHAT THE EXPERTS ARE SAYING (2014), https://perma.cc/V3WY-E3SY. 

 103 RIGHT TO COUNSEL NYC, LESSONS LEARNED FROM NYC’S RIGHT TO COUNSEL 

CAMPAIGN (2017), https://perma.cc/PA2F-7CRR. 

 104 See, e.g., David Cruz, Comptroller Stringer, Outside Bronx Housing Court, Backs 
Right to Counsel Bill, NORWOOD NEWS (Feb. 4, 2015), https://perma.cc/G8LE-2D72. 

 105 RIGHT TO COUNSEL NYC, supra note 103, at 2. 

 106 See, e.g., Steven Wishnia, NYC Council Kicks Off Hearings on Free Counsel for Poor 
Tenants, GOTHAMIST (Sep. 27, 2016, 1:01 PM), https://perma.cc/7CHH-R22B. 
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2017, this bill was signed into law by Mayor Bill de Blasio, adding Chap-

ter 13 to Title 26 of the Administrative Code of the City of New York, 

commonly known as Universal Access to Counsel.107 

The new law requires that the Office of Civil Justice (“OCJ”), which 

was created in June 2015 as part of DSS with the objective of overseeing 

and monitoring city-supported civil legal services,108 establish a program 

that provides full representation to all tenants in housing court who have 

a gross household income below 200% of the federal poverty guidelines. 

Tenants with gross household income above the 200% limit are not guar-

anteed full representation, but the law establishes that they do qualify for 

a one-time, individualized legal consultation in connection with their 

eviction proceedings. The law establishes a deadline of July 2022 for OCJ 

to fully implement the program.109 

The poverty levels for the forty-eight contiguous states and the Dis-

trict of Columbia in 2020 are as follows:110 

 

Family Size 100% 200% 

1 $12,760 $25,520 

2 $17,240 $34,480 

3 $21,720 $43,440 

4 $26,200 $52,400 

5 $30,680 $61,360 

6 $35,160 $70,320 

 

 107 Press Release, Office of the Mayor of New York City, Mayor de Blasio Signs Legisla-

tion to Provide Low-Income New Yorkers with Access to Counsel for Wrongful Evictions 

(Aug. 11, 2017), https://perma.cc/NA3H-DT4G; see Amanda Tukaj, City Council Passes 
‘Right to Counsel’ for Low-Income Tenants in Housing Court, GOTHAM GAZETTE (July 21, 

2017), https://perma.cc/A2RW-969Z. The organizers who led the movement and worked tire-

lessly for change call this legislation “right to counsel,” to stress that tenants’ having counsel 

in an eviction case is a fundamental need that should not face erosion or elimination when the 

political winds change. We know how critical it is to have counsel in eviction proceedings so 

that tenants have an equal voice in those cases. However, OCJ and the City Council usually 

refer to it as UAC and the name of the grant is also UAC, which is why we primarily use 

“UAC” in this article. 

 108 OFFICE OF CIVIL JUSTICE, N.Y.C. HUMAN RES. ADMIN., 2017 ANNUAL REPORT AND 

STRATEGIC PLAN 1 (2017), https://perma.cc/VKL2-AZF9. 

 109 N.Y.C. ADMIN. CODE § 26-1302 (2019). 

 110 The 2019 poverty guidelines are in effect as of January 15, 2020. See U.S. DEP’T OF 

HEALTH & HUMAN SERVS., U.S. FEDERAL POVERTY GUIDELINES USED TO DETERMINE 

FINANCIAL ELIGIBILITY FOR CERTAIN FEDERAL PROGRAMS (2020), https://perma.cc/9C47-

KD2W; Annual Update of the HHS Poverty Guidelines, 85 Fed. Reg. 3060 (Jan. 17, 2020). 
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7 $39,640 $79,280 

8 $44,120 $88,240 

Each Additional Family  

Member 

+$4,480 +$8,960 

B. Implementation 

In order to meet its obligation under the new law, OCJ has contracted 

with twenty non-profit civil legal services providers throughout the five 

boroughs of NYC.111 Through these organizations, OCJ has been phasing 

in Universal Access by designating particular ZIP codes in which tenants 

will be guaranteed access to counsel in eviction proceedings. Currently in 

its second year of implementation, Universal Access applies to twenty-

five ZIP codes throughout New York City:112 

 

Bronx Brooklyn Manhattan Queens Staten Island 

10457113 11216 10025 11373 10302 

10462 11221 10026 11385 10303 

10467 11225 10027 11433 10310 

10468 11226 10029 11434 10314 

10453 11207 10031 & 10034 11691  

 

These ZIP codes were selected based on shelter entry rates, volume 

of eviction proceedings, the existence of rent-regulated housing, and ex-

isting service areas of legal services organizations.114 

To fund the first phase of the implementation, OCJ increased its 

budget by $15 million, pushing its total investment in tenant legal services 

to $77 million in fiscal year (“FY”) 2018.115 That number will grow to an 

 

 111 See OFFICE OF CIVIL JUSTICE, supra note 20, at 8. 

 112 See Universal Access to Legal Services, N.Y.C. HUMAN RES. ADMIN., 

https://perma.cc/6ZTW-2NDC (last visited Feb. 11, 2020). 

 113 ZIP code 10457 in the Bronx had the largest number of households and individuals 

served of any other ZIP code in NYC. See OFFICE OF CIVIL JUSTICE, supra note 20, at 28-36. 

 114 See OFFICE OF CIVIL JUSTICE, supra note 108, at 52. 

 115 See OFFICE OF CIVIL JUSTICE, supra note 108, at 1, 53. 
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estimated $93 million in FY116 2019 before reaching an estimated $155 

million by the end of the rollout in FY 2022.117 

C. UAC as Implemented Is a Partial Solution 

UAC has produced real change for low-income tenants facing evic-

tion. While around one percent of tenants were represented in New York 

City Housing Courts in 2013,118 almost fifty-six percent of tenants living 

in the target ZIP codes received representation during their eviction pro-

ceedings from April 1, 2018, to June 30, 2018.119 OCJ reports that in FY 

2018, eighty-four percent of households represented by one of the OCJ 

legal services providers were able to remain in their homes.120 Evictions 

dropped by twenty-seven percent from 2013 to 2017,121 and ninety per-

cent of Bronx tenants represented by a UAC provider stayed in their 

homes at the conclusion of the case.122 

D. What Eviction Prevention Work Looks Like 

The number of Housing Court cases in New York City each year is 

staggering. There were 234,423 Notices of Petition filed in NYC Housing 

Courts in 2018 and another 101,041 filed in the first six months of 

2019.123 

 

 116 NYC’s fiscal year runs from July 1 to June 30. New York City Budget Cycle, N.Y.C. 

MAYOR’S OFFICE OF MGMT. & BUDGET, https://perma.cc/4SM5-Y33W (last visited Jan. 1, 

2020). 

 117 See OFFICE OF CIVIL JUSTICE, supra note 108, at 53. 
 118 See OFFICE OF CIVIL JUSTICE, supra note 20, at 4. 

 119 Id. Furthermore, from April to June 2018, thirty percent of tenants in Housing Court 

had counsel, and an additional four percent of tenants received legal advice or assistance via 

OCJ’s legal programs. Id. 
 120 Id. at 2. 

 121 See id. at 7-8. 

 122 See id. at 20. 

 123 There are thirteen terms per year. In 2019, terms one through six cover January 2, 2019, 

through June 16, 2019. See generally CIVIL COURT OF THE CITY OF N.Y., CASELOAD ACTIVITY 

REPORT FOR TERMS 1-3 (2018), https://perma.cc/UM5M-Z4AF; CIVIL COURT OF THE CITY OF 

N.Y., CASELOAD ACTIVITY REPORT FOR TERMS 4-6 (2018), https://perma.cc/E9EZ-WAGF; 

CIVIL COURT OF THE CITY OF N.Y., CASELOAD ACTIVITY REPORT FOR TERMS 7-9 (2018), 

https://perma.cc/9P3Z-B8VA; CIVIL COURT OF THE CITY OF N.Y., CASELOAD ACTIVITY 

REPORT FOR TERMS 10-13 (2018), https://perma.cc/EW67-VAJH; CIVIL COURT OF THE CITY 

OF N.Y., CASELOAD ACTIVITY REPORT FOR TERMS 1-3 (2019), https://perma.cc/46NZ-QKUB; 

CIVIL COURT OF THE CITY OF N.Y., CASELOAD ACTIVITY REPORT FOR TERMS 4-6 (2019), 

https://perma.cc/NA9V-F4WB (total number of Notices of Petition Filed in NYC for 2018 

established by adding together total number of Notices of Petition Filed for NYC from 2018 

Caseload Activity Reports for terms 1-13; total number of Notices of Petition Filed in first six 

months of 2019 established by adding together total number of Notices of Petition Filed for 

NYC from 2019 Caseload Activity Reports for terms 1-6). 
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In an effort to efficiently capture eligible tenants during the rollout, 

all covered eviction proceedings are assigned to a specific courtroom and 

judge in each Housing Court.124 Attorneys from contracted organizations 

and sometimes DSS staff are on site, prepared to meet with tenants on the 

day of their first court appearance and evaluate them for eligibility. With 

only minutes to meet with a new client and evaluate the merits of their 

case, it is standard practice to adjourn Housing Court cases to the next 

available court date, which can be days to weeks away.125 Cases may be 

adjourned multiple times to allow the landlord and tenant to reach a set-

tlement through their attorneys. When the parties cannot settle the matter, 

the case is sent to a trial before a different Housing Court judge than the 

one who was hearing the matter for purposes of settling the case.126 

What happens between these court dates may vary widely between 

organizations and even between each individual attorney. Assuming the 

case is based on nonpayment of rent,127 there is a very high likelihood that 

this time is spent evaluating the client for an emergency rental assistance 

grant, which is intended to satisfy the outstanding arrears at issue in a 

particular eviction proceeding and thus end the eviction case. The extent 

to which a tenant receives assistance in this process will also vary between 

organizations and attorneys. 

E. UAC as a Civil Gideon? 

For years, advocates, bar associations, academics, jurists and others 

have fought for the right to counsel that exists for people in criminal pro-

ceedings to be extended to people in certain essential civil proceedings.128 

 

 124 See Universal Access to Legal Services, supra note 112; NYU FURMAN CTR., 

IMPLEMENTING NEW YORK CITY’S UNIVERSAL ACCESS TO COUNSEL PROGRAM: LESSONS FOR 

OTHER JURISDICTIONS 7-8 (2018), https://perma.cc/5CWD-CG3U. 

 125 See NYU FURMAN CTR., supra note 124, at 13-16; see also Shuai Hao, In the Bronx, 
the City’s Busiest Housing Court Struggles to Serve Tenants and Landlords, INK.NYC (Oct. 

20, 2018), https://perma.cc/5GC7-RSUT. 

 126 See N.Y.C. BAR ASS’N & N.Y.C. CIVIL COURT, A TENANT’S GUIDE TO THE NEW YORK 

CITY HOUSING COURT 11 (2006), https://perma.cc/VP9K-WC55; see generally New York City 
Housing Court: Resolution Part, N.Y. STATE UNIFIED COURT SYS., https://perma.cc/SC7X-

A8S3 (last visited Jan. 1, 2020). 

 127 In 2017, 87.6% of the eviction cases filed in the Housing Court in New York City were 

based on nonpayment of rent and 12.4% were holdover proceedings. OFFICE OF CIVIL JUSTICE, 

supra note 108, at 18-19. Holdover proceedings are eviction proceedings based on something 

other than outstanding rent, such as violation of the terms of the lease or remaining in posses-

sion of the apartment after the end of the landlord tenant relationship. 

 128 See Russell Engler, Connecting Self-Representation to Civil Gideon: What Existing 
Data Reveal About When Counsel is Most Needed, 37 FORDHAM URB. L.J. 37, 38-44 (2010); 

see also Tonya L. Brito et al., What We Know and Need to Know About Civil Gideon, 67 S.C. 

L. REV. 223 (2016); Earl Johnson Jr., 50 Years of Gideon, 47 Years Working Toward a “Civil 
Gideon,” 47 CLEARINGHOUSE REV. J. POVERTY L. & POL’Y 47 (2013); Robert J. Derocher, 
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The movement has largely become known as “Civil Gideon.”129 The fun-

damental difficulties that lower income people face in accessing justice 

without counsel may only be remediated by providing adequate, free rep-

resentation. We have highlighted the inequity when the proceedings in-

volve litigants that usually have their own counsel (such as landlords) or 

a government actor that has institutional processes in place to represent 

the government’s interests. We have even done the gum-shoe detective 

work to prove that an investment in adequate counsel for low-income peo-

ple ends up saving the government money.130 

In 2017, on the shoulders of countless advocates who have demanded 

Civil Gideon over decades and at the peak of NYC’s homelessness crisis, 

organizers seized the moment and achieved what had seemed like an un-

attainable pipe dream: the NYC Council passed legislation creating a right 

to counsel for all low-income people facing eviction in NYC.131 

Bronx Legal Services is part of Legal Services NYC (“LSNYC”), 

one of only two legal providers in NYC that has UAC contracts in every 

NYC borough. With our reach into all five boroughs, we have a unique 

perspective on lessons learned thus far about how to implement a success-

ful UAC program for low-income people facing eviction. 

To date, UAC funding has not been adequate to cover the actual costs 

of providing representation to low-income people facing eviction. With 

the limited funding given, providers have (rightfully) prioritized hiring 

housing attorneys, leaving no funds available to cover the personnel costs 

 

Access to Justice: Is Civil Gideon a Piece of the Puzzle?, B. LEADER MAG., July-Aug. 2008, 

https://perma.cc/87CD-CQY3; Douglas Grant, Liberals Abandoned Civil Legal Aid. Now 
They Need to Bring it Back., SLATE (Oct. 12, 2018, 4:33 PM), https://perma.cc/KXM2-F5ZS; 

Lucas Guttentag & Ahilan Arulanantham, Extending the Promise of Gideon: Immigration, 
Deportation, and the Right to Counsel, HUM. RTS. MAG., Oct. 1, 2013, https://perma.cc/

R5MD-2JA5; Nina Schuyler, The Civil Gideon Movement: Justice for All?, S.F. ATT’Y, Sum-

mer 2008, at 14; Editorial, Better Access to Legal Representation is Crucial – Even in Civil 
Cases, L.A. TIMES (Apr. 20, 2019, 3:05 AM), https://perma.cc/4KZN-4FHK. 

 129 While Gideon only applied to criminal cases, see Gideon v. Wainwright, 372 U.S. 335 

(1963) (holding that defendants in criminal state court proceedings have a right to counsel 

grounded in our federal constitution), the Supreme Court expanded Gideon in very limited 

circumstances to other quasi-criminal proceedings, see, e.g., In re Gault, 387 U.S. 1 (1967) 

(holding that juveniles in delinquency cases have a right to counsel because they have a “lib-

erty interest” at stake). See also sources cited supra notes 100-109 and accompanying text. 

 130 See, e.g., Darryl Bloodworth, Civil Legal Aid Breaks the Cycle of Poverty, Benefits 
Taxpayers, ORLANDO SENTINEL (Sep. 18, 2015), https://perma.cc/JZ3F-XXM7; see also 

PERMANENT COMM’N ON ACCESS TO JUSTICE, REPORT TO THE CHIEF JUDGE OF THE STATE OF 

NEW YORK 7-8 (2018), https://perma.cc/7TSN-KWPF. 

 131 The legislation defines “income-eligible” as households with gross incomes that are 

equal to or less than 200% of the federal poverty level. N.Y.C. ADMIN. CODE § 26-1301 

(2019); see also supra note 1 and accompanying text. 
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of the paralegal advocates,132 whose work both directly prevents the evic-

tions and helps create longer-term stability. LSNYC and other providers 

have largely shouldered those additional costs, but in order for UAC to be 

a sustainable model, the funding needs to include adequate monies to staff 

UAC with benefits paralegals. This is analogous to the funding provided 

to comply with Gideon’s right-to-counsel promise in criminal cases: the 

government can’t provide just enough funding to cover the personnel 

costs of the defense attorneys; it must also cover other costs, such as par-

alegals, investigators, process servers, training/trainers, office managers, 

paper clips, staplers, copy machines, rent, etc.133 The same should be true 

of any successful “civil Gideon” UAC model. 

We should already have learned these lessons. We have seen public 

defenders across the country work under impossible conditions, with ex-

traordinary caseloads and inadequate staffing.134 When New York recog-

nized that the promise of Gideon could not be meaningfully kept when 

public defenders are overworked and under-supported, the state took the 

extraordinary step of creating case caps for public defenders in NYC. Ste-

ven Banks, who is now the Commissioner of NYC DSS but at the time 

was the Attorney-in-Chief of The Legal Aid Society, praised the case caps 

because defendants would now “be represented by a lawyer with an ap-

 

 132 See Transcript of Public Hearing Before Office of Civil Justice on OCJ’s Universal 

Access to Legal Counsel Program 35 (Nov. 15, 2018), https://perma.cc/Y2JN-PC7W (state-

ment of Jeanette Cepeda, union member with Legal Services Staff Association and housing 

staff attorney at Brooklyn Legal Services); see generally Joint Testimony of Unionized Legal 

Services Workers on the NYC Office of Civil Justice’s Programs to Provide Universal Access 

to Legal Services for Tenants Facing Eviction (Nov. 15, 2018), https://perma.cc/FYE8-

AVHA. 

 133 See, e.g., Model Contract for Public Defense Services (Black Letter), National Legal 

Aid & Defender Association, https://perma.cc/QMN8-6TDF (last visited Jan. 1, 2020) (dis-

cussing the need for adequate support staff at Section VII.F); see also Stephen B. Bright & 

Sia M. Sanneh, Fifty Years of Defiance and Resistance after Gideon v. Wainwright, 122 YALE 

L.J. 2150, 2160-71 (2013); AM. BAR ASS’N STANDING COMM. ON LEGAL AID & INDIGENT 

DEFENDANTS, GIDEON’S BROKEN PROMISE: AMERICA’S CONTINUING QUEST FOR EQUAL 

JUSTICE 10-11 (2004), https://perma.cc/7FJS-C22C; U.S. DEP’T. OF JUSTICE, CONTRACTING 

FOR INDIGENT DEFENSE SERVICES 16-18 (2000), https://perma.cc/G3RK-EJEL. 

 134 See John H. Blume & Sheri Lynn Johnson, Gideon Exceptionalism?, 122 YALE L.J. 

2126, 2141-44 (2013); Erwin Chemerinsky, Lessons from Gideon, 122 YALE L.J. 2676, 2680-

85 (2013); Margaret A. Costello, Fulfilling the Unfulfilled Promise of Gideon: Litigation as a 
Viable Strategic Tool, 99 IOWA L. REV. 1951, 1956-57 (2014); AM. BAR ASS’N STANDING 

COMM. ON LEGAL AID & INDIGENT DEFENDANTS, supra note 133, at 10-11; see generally Eyal 

Press, Keeping Gideon’s Promise, NATION (Mar. 16, 2006), https://perma.cc/RTQ3-TWVB; 

Nikita Mary Singareddy, Failing Gideon: An Indigent Defense System in Crisis, GENERATION 

PROGRESS (Aug. 11, 2015), https://perma.cc/FT4G-8EVD. 
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propriate caseload who can provide the highest quality of representa-

tion.”135 Public defenders have lauded the implementation of case caps 

while also pointing out that funding must be increased to help with other 

costs of public defense, such as investigators.136 

Civil legal service providers have seen public defenders stretched too 

thin, with burgeoning caseloads and inadequate support. We should un-

derstand that these same issues will plague any version of Civil Gideon, 

including UAC, that myopically discounts the minimum staffing provid-

ers require. We need OCJ, which is part of DSS and under now-Commis-

sioner Banks, to recognize that funding for the ground-breaking UAC leg-

islation needs to be sufficient to, in Commissioner Banks’ words, 

“provide the highest quality of representation” that our clients deserve. 

That necessarily includes funding for public benefits advocates.137 

F. Public Benefits Resolve Most Nonpayment Cases in Housing Court 

Around eighty-five percent of residential NYC Housing Court evic-

tion cases are nonpayment of rent cases.138 The Bronx, with the fourth-

highest population139 among the five NYC boroughs, consistently has the 

most eviction cases filed as well as the highest number of evictions.140 Of 

the residential eviction cases borough in the Bronx, over ninety percent 

are nonpayment cases.141 

The attorneys from LSNYC and other providers who represent ten-

ants facing eviction are the lynchpin of UAC’s success. These attorneys 

represent tenants in Housing Court, raise defenses, ensure repairs, vacate 

judgments, challenge illegal rents, fight illegal evictions, and more. With-

out UAC funding for adequate numbers of housing attorneys, there can 

be no justice and no mention of Civil Gideon. 

However, in most cases, a public benefits paralegal obtains the mon-

ies that end the nonpayment case. Among other things, public benefits 

paralegals obtain rent arrears grants142 (“one-shot deals”) and obtain or 

 

 135 John Eligon, State Law to Cap Public Defenders’ Caseloads, but Only in the City, N.Y. 

TIMES (Apr. 5, 2009), https://perma.cc/Y44X-6BPM. 

 136 See, e.g., MELISSA LABRIOLA ET AL., CTR. FOR COURT INNOVATION, INDIGENT REFORMS 

IN BROOKLYN, NEW YORK: AN ANALYSIS OF MANDATORY CASE CAPS AND ATTORNEY 

WORKLOAD, at v, ix (2015), https://perma.cc/D7CV-3BDW. 

 137 See Latonia Haney Keith, Poverty, the Great Unequalizer: Improving the Delivery Sys-
tem for Civil Legal Aid, 66 CATH. U. L. REV. 55, 88 (2017) (discussing different roles parale-

gals and other advocates could and should play in improving access to justice). 

 138 See OFFICE OF CIVIL JUSTICE, supra note 20, at 6. 

 139 See QuickFacts, supra note 16. 

 140 See OFFICE OF CIVIL JUSTICE, supra note 93, at 21. 

 141 See OFFICE OF CIVIL JUSTICE, supra note 93, at 21-22. 

 142 See, e.g., N.Y. SOC. SERV. LAW §§ 106, 303, 350-j (McKinney 2019), N.Y. COMP. 

CODES R. & REGS. tit. 18 §§ 352.3, 352.7, 370.3, 372, 397, 423.2 (2019). 
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apply for rent subsidies such as the Family Homelessness and Eviction 

Prevention Supplement from HRA.143 Despite never stepping foot in 

Housing Court, public benefits paralegals play a direct, measurable role 

in resolving the eviction cases by obtaining public assistance grants to pay 

the arrears from DSS. 

But what if we did more than end the housing case? What if we had 

enough funding to provide comprehensive benefits assistance and repre-

sentation to families and individuals struggling with underlying housing 

stability issues? We can and we must, and it will cost only as much as the 

additional funding we already need and already should be receiving to 

hire public benefits paralegals or advocates to do the bread-and-butter 

anti-eviction work. 

G. Our Proposed Model 

Our model looks at anti-eviction work within the context of larger 

trends facing low-income Bronx residents: punitive and complex safety 

net systems, stagnant wages, lack of affordable housing, and displacement 

through gentrification. We know that integrated models of service deliv-

ery like medical-legal partnerships144 provide opportunities for legal ser-

vice providers to think holistically about the multitude of civil legal issues 

that low income clients face. 

Eviction is one of these civil legal issues, but it is often a symptom 

of other issues just below the surface, such as unemployment or inability 

to access benefits due to immigration status, medical costs, or domestic 

violence. Quality, comprehensive public benefits advocacy can stabilize 

people over a longer period of time when the advocate has the opportunity 

and training to assess and intervene on the full spectrum of public benefits 

issues: food insecurity, issues with public health insurance coverage, ob-

taining personal care services at home for disabled household members, 

waivers of public assistance rules for survivors of DV, eliminating Med-

icare premiums, ensuring all members of the household are receiving 

maximum benefits, and more. Housing attorneys do not have the time or 

training to address these different public benefits issues, and the UAC 

grants have not been sufficient to date to cover the personnel costs of pub-

lic benefits paralegals—whether “comprehensive” or otherwise. Our pro-

posed model is simple: UAC must include sufficient funding to hire an 

adequate number of public benefits paralegals so that we can provide the 

 

 143 See generally N.Y.C. HUMAN RES. ADMIN., POLICY DIRECTIVE NO. 17-26-ELI, 

INTRODUCTION TO THE FAMILY HOMELESSNESS AND EVICTION PREVENTION SUPPLEMENT 

(FHEPS) (2017), https://perma.cc/76FL-KU9R. 

 144 The Need, NAT’L CTR. FOR MED.-LEGAL P’SHIP, https://perma.cc/A4MG-LPL6 (last 

visited Jan. 2, 2020). 

206


2020] CIVIL GIDEON AND NYC'S UNIVERSAL ACCESS 227 

comprehensive, holistic public benefits advocacy that both meets the im-

mediate need of obtaining arrears to stop the eviction and addresses a 

wide array of economic and health issues that cause housing instability. 

This comprehensive public benefits anti-eviction model grows out of 

our Public Benefits Unit, where we have typically partnered with our 

Housing Unit to resolve the immediate housing crisis faced by low-in-

come Bronx residents. While anti-eviction cases allow our clients to re-

main housed, they do not address the systemic benefits and health-related 

challenges that continue to leave some of the most vulnerable households 

at risk of future homelessness. Specifically, we provide enhanced inter-

vention and assessment to the four subpopulations outlined earlier in this 

article who are disproportionately homeless and have higher levels of 

housing instability, households which include (1) someone with a disabil-

ity or serious illness; (2) survivors of DV; (3) noncitizens; and/or (4) 

someone aged sixty or over. Having identified these vulnerable popula-

tions, our model allows us to interrupt the cycle of housing insecurity by 

providing targeted interventions designed to maximize their public bene-

fits, minimize their out-of-pocket expenses, including health care, and en-

sure access to benefits by, for example, obtaining reasonable accommo-

dations for clients with disabilities. And the great news, from a fiscal 

standpoint, is that our model is cost-efficient and does not require a sig-

nificant increase in the number of paralegal advocates that UAC should 

already be funding. 

In addition to preventing recidivism and reducing the risk of home-

lessness, our model also increases access to legal representation for low-

income and vulnerable people, some of whom would not otherwise seek 

legal assistance.145 The number of people in our four subgroups seeking 

our assistance through UAC has skyrocketed, leading us to conclude that 

these four sub-populations may not seek legal assistance unless or until 

they are faced with eviction.146 

 

 145 See, e.g., Sara Sternberg Greene, Race, Class, and Access to Civil Justice, 101 IOWA L. 

REV. 1263 (2016) (discussing how, despite facing more legal issues than higher-income peo-

ple, low-income people are generally less likely to obtain legal assistance for their problems). 

 146 See, e.g., Camille Carey & Robert A. Solomon, Impossible Choices: Balancing Safety 
and Security in Domestic Violence Representation, 21 CLINICAL L. REV. 201 (2014) (examin-

ing barriers DV survivors face in seeking help); Joseph A. Rosenberg, Poverty, Guardianship, 
and the Vulnerable Elderly: Human Narrative and Statistical Patterns in a Snapshot of Adult 
Guardianship Cases in New York City, 16 GEO. J. ON POVERTY L. & POL’Y 315 (2009) (stud-

ying the lack of access to legal and social services that seniors can face, from the lens of 

seniors who end up in guardianship proceedings); DENNY CHAN & VANESSA BARRINGTON, 

JUSTICE IN AGING, HOW CAN LEGAL SERVICES BETTER MEET THE NEEDS OF LOW-INCOME 

LGBT SENIORS? (2016), https://perma.cc/YZ7N-B7VP (discussing unmet legal needs and re-

luctance to obtain legal help among LGBT seniors); DAYNA BOWEN MATTHEW, CTR. FOR 

HEALTH POLICY AT BROOKINGS, THE LAW AS HEALER: HOW PAYING FOR MEDICAL-LEGAL 

207


228 CUNY LAW REVIEW [Vol. 23:200 

H. Looking at Current Measures of Success 

The current UAC model primarily measures success by evaluating 

the number of evictions prevented.147 Some preliminary findings show 

that tenants are less likely to be evicted if they have access to an attorney 

and there are significant declines in evictions in UAC ZIP codes when 

compared to non-UAC ZIP codes.148 We agree that the number of people 

who are able to stay in their homes at the conclusion of their Housing 

Court cases is the most critical metric, but only examining success 

through this lens ignores other impacts and achievements that potentially 

lessen housing instability. If one family faces three separate non-payment 

housing court proceedings within a year, under the current UAC model, 

we have been successful three different times if we prevent the eviction 

even though it’s the same family. We should be counting each service as 

success, but we need to reframe success in eviction prevention to include 

additional legal interventions. We can quantify or track public benefits-

related assistance that increase access to housing stability for our most 

vulnerable populations to keep them out of Housing Court, reduce the 

likelihood that DV survivors will return to unsafe situations, and improve 

health outcomes, among other things.149 Examples of our model’s inter-

vention are probably the best demonstration of how we can redefine suc-

cess.150 

 

PARTNERSHIPS SAVES LIVES AND MONEY (2017) (underscoring that people with physical and 

mental disabilities seek civil legal services help even less often than low-income people gen-

erally); N.Y.C. DEP’T OF HEALTH & MENTAL HYGIENE, THE HEALTH OF IMMIGRANTS IN NEW 

YORK CITY (2006), https://perma.cc/D9WZ-KLEB (highlighting the worse health outcomes 

among noncitizens due to reticence to obtain help or have Medicaid); see generally Greene, 

supra note 145, at 1267, 1295 (examining barriers to civil legal services based on race and 

past experiences, including “past interactions . . . [with] public benefits hearings that were not 

actually criminal in nature, but felt criminal and punitive”); AM. BAR ASS‘N COMM’N ON THE 

FUTURE OF LEGAL SERVS., REPORT ON THE FUTURE OF LEGAL SERVICES IN THE UNITED STATES 

14 (2016) (highlighting the vast unmet need of people who need civil legal services, identify-

ing that “[i]ndividuals of all income levels often do not recognize when they have a legal 

need.”); LEGAL SERVS. CORP., THE JUSTICE GAP: MEASURING THE UNMET CIVIL LEGAL NEEDS 

OF LOW-INCOME AMERICANS (2017) (overviewing different gaps in justice facing low-income 

people across the nation). 

 147 N.Y.C. ADMIN. CODE § 26-1304(a)(3)(i)-(iii) (2019). 

 148 OKSANA MIRONOVA, CMTY. SERV. SOC’Y, NYC RIGHT TO COUNSEL: FIRST YEAR 

RESULTS AND POTENTIAL FOR EXPANSION (2019), https://perma.cc/L94Q-GWXA. 

 149 Requiring UAC providers to submit even more data for each case we handle under this 

grant would pose serious hardships. UAC funding must increase so that we can afford to hire 

the concomitant increase in staffing we would need to track, enter, and report on various data 

points. 

 150 We have slightly altered some facts and details to preserve our clients’ identities. 
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1. Case Study: Ms. R 

During the early rollout of UAC, Bronx Legal Services represented 

Ms. R, a disabled tenant in her late forties facing eviction due to non-

payment of rent. The client had stage four breast cancer, was undergoing 

chemotherapy, and had severe mobility impairments. During the course 

of our representation, Ms. R faced several other legal issues that required 

expert intervention and collaboration between her housing attorney and 

public benefits paralegal, in addition to preventing her eviction. 

The utility company shut off the client’s electricity without warning, 

which left her unable to use medical equipment to alleviate her breathing 

difficulties and impaired access to life-saving medications that required 

refrigeration. The housing attorney and public benefits paralegal used a 

multi-prong approach to intervene with the utility company and the land-

lord to restore services as quickly as possible. 

The public benefits advocate also requested a reasonable accommo-

dation with DSS because the client was homebound and could not travel 

to an office to apply or renew vital public benefits such as SNAP and 

Medicaid. When she faced a delay in getting an expedited SNAP ap-

proval, we advocated with DSS and she received $192 of SNAP benefits 

shortly thereafter. We also requested an administrative hearing and pur-

sued informal advocacy to challenge the illegal termination of her partic-

ipation in a program that pays her Medicare Part B premium of $134 per 

month. The client’s only source of income was Social Security Disability 

Insurance benefits of $822 a month, so to have an additional $134 de-

ducted from her check every month was a financial hardship and exacer-

bated her overall situation. Lastly, we helped her apply for and obtain a 

rental subsidy that paid her rental arrears and seventy percent of her 

monthly rental share on an ongoing basis. This subsidy allowed her to 

remain in her apartment and resolved her non-payment Housing Court 

case. 

Under the UAC model, Ms. R’s case is a success because she was 

not evicted. Under our comprehensive public benefits anti-eviction 

model, our intervention in a variety of legal areas allowed Ms. R to in-

crease household income through SNAP, reduce health care expenses 

through the Medicare Part B premium payment programs, and reestablish 

access to life-saving medication and equipment by restoring utility ser-

vice, in addition to obtaining a rental subsidy that allows her to afford her 

rent and remain housed.151 UAC as an entry point was critical for this 

 

 151 Ms. R has not been to Housing Court since this case was resolved, and she reports that 

recent medical care she has received has greatly improved her health. 
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client. Despite the numerous civil legal needs she was facing, she did not 

seek legal services until she was served with eviction papers. 

2. Case Study: Ms. S 

As part of UAC, Bronx Legal Services represented Ms. S in a non-

payment proceeding. A public benefits paralegal evaluated her case and 

identified that Ms. S’s household was within the income limit to qualify 

for cash public assistance benefits. Our benefits advocate also identified 

that, having already met other eligibility requirements, once a public as-

sistance case was active, Ms. S would also be eligible for a rent subsidy,152 

which would pay her arrears and a portion of her rent going forward. Ms. 

S was advised to apply for public assistance at her local job center. 

Ms. S is a noncitizen and a survivor of domestic violence. She lives 

with her three U.S. citizen children, each of whom was entitled to receive 

cash public assistance benefits, although Ms. S herself was not eligible. 

Ms. S does not have a Social Security number, but she has the right to 

apply for cash public assistance on behalf of her children since she is their 

legally responsible relative. Despite her right to apply for public assis-

tance for her children, Ms. S was fearful of applying for benefits because 

of her immigration status and was worried she would be deported if she 

applied for benefits. 

Ms. S had applied for benefits in the past, but she stopped the process 

when DSS told her that she must cooperate with DSS to sue the father of 

her children for child support. She had been abused by him for years and 

did not want to invite him back into her life. As a result, she had walked 

away from the public benefits application process months ago, which con-

tributed to her housing instability as the rent arrears mounted. Fortunately, 

the public benefits paralegal who was working with Ms. S was able to 

advise her that she would not be subject to the public charge doctrine and 

that she was eligible for a DV waiver,153 which would prevent DSS from 

suing her abuser for child support due to the potential for harm to her. 

Ms. S then applied for a cash public assistance case, which she 

needed to qualify for the rent subsidy. DSS turned Ms. S away from the 

welfare center, telling Ms. S that she could not apply for benefits because 

she did not have a Social Security number. 

Our Public Benefits Unit has worked on several cases similar to Ms. 

S’s, which has allowed our advocates to identify systemic issues. The par-

alegal advocate immediately recognized the erroneous information given 

to Ms. S and intervened by referring our client to our in-house social 

 

 152 The rent subsidy is the Family Homelessness Eviction Prevention Supplement, or 

“FHEPS.” See N.Y.C. HUMAN RES. ADMIN., supra note 143. 

 153 See sources cited infra note 167. 
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worker. Our social worker accompanied Ms. S to the welfare center. Dur-

ing this second visit made by our client to DSS, the agency processed Ms. 

S’s public assistance application; however, a center worker incorrectly 

denied our client the right to apply for a DV waiver, saying that “DV 

waivers don’t exist.” The DV waiver was critical to exempting Ms. S from 

the child support enforcement requirement that would subject Ms. S to 

contact with her abuser. 

After various communications to HRA’s legal team and a successful 

Fair Hearing win, Ms. S’s public assistance case became active, allowing 

her to obtain the rental subsidy to stop the eviction. Ms. S was also granted 

a DV waiver that allowed her to safely apply for public assistance without 

involving her abuser in the process to do so. 

By the time the housing attorney appeared in Housing Court to dis-

continue the eviction case against our client, Ms. S’s monthly income had 

increased by 850% and the majority of her rent going forward would be 

covered by the subsidy. Additionally, her SNAP benefits increased and 

her children started to receive WIC benefits.154 Ms. S’s case demonstrates 

that non-attorney advocates, specifically those well-versed in public ben-

efits rules and eligibility, contribute to significant improvements that can 

stabilize clients in their home well after a housing attorney discontinues a 

court case. 

III. RECOMMENDATIONS 

We need to invest in housing stability, not just eviction prevention, 

especially for populations that are the most vulnerable to repeat episodes 

of housing instability and homelessness. Ms. R and Ms. S are just two of 

the many clients we encounter with complex public benefit needs who 

require both anti-eviction defense work and extensive legal advocacy 

across different issues. Through UAC, legal service providers like Bronx 

Legal Services are helping more people every year, and we need to mar-

shal our limited resources to provide comprehensive assistance to our cli-

ents—especially given the complex nature of our public benefits systems 

and the legal systems generally. Unrepresented clients in civil matters suf-

fer much worse outcomes than those with legal representation.155 

“[Eighty-six percent] of the civil legal problems reported by low income 

Americans in the past year received inadequate or no legal help”; “[sev-

enty-one percent] of low-income households experienced at least one 

 

 154 See 42 U.S.C. § 1786 (2018) (seeking to assist Women, Infants, & Children (“WIC”) 

via a federally-funded nutrition assistance program for children, pregnant women, and new 

mothers, which covers certain foods that may be lacking in the diets of the affected popula-

tions). 

 155 Engler, supra note 128, at 48-66. 
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civil legal problem, including problems with domestic violence, veterans’ 

benefits, disability access, housing conditions, and health care.”156 We 

have taken the first step by enacting UAC legislation, but without ade-

quate funding and a shift in service delivery, we will not be able to disrupt 

housing instability and prevent homelessness. 

Funding for UAC must keep pace with the actual costs that organi-

zations bear to implement and expand this program. The failure to provide 

adequate funding threatens the sustainability of UAC in both the short and 

long term, and places an enormous amount of financial strain on legal 

services organizations that must prioritize hiring housing attorneys over 

any other personnel with our limited funding in order to meet the grant 

requirements and ZIP code expansions. LSNYC has almost entirely cov-

ered the cost of non-attorney staff such as paralegals, who play a critical 

role in obtaining arrears grants and subsidies, provide valuable interven-

tions with government agencies, and engage in effective legal advocacy 

that extends beyond the housing crisis.157 Public benefits can help stabi-

lize families and individuals, especially our four most vulnerable popula-

tions: older adults, individuals with disabilities or a chronic health condi-

tion, noncitizens, and survivors of domestic or intimate partner violence. 

A. A Critical Moment to Support Low-Income Noncitizens 

Rhetoric against immigrants from our federal government has cre-

ated a climate of fear. Low-income noncitizens are even further margin-

alized, afraid to access public benefits.158 Legal service providers must 

seize this moment and improve noncitizen access to comprehensive legal 

services. Incorporating non-attorneys and paralegals into the UAC initia-

tive is critical to assist households with noncitizens in accessing public 

benefits. 

If limits to public benefits are enforced on noncitizens, the income 

deficits that already exist will reach unprecedented levels and inevitably 

increase homelessness rates for noncitizens. Both citizens and noncitizens 

will be displaced as a result from terminating benefits as many noncitizen 

households are mixed with members that are citizens.159 

 

 156 LEGAL SERVS. CORP., supra note 146, at 6. 

 157 Joint Testimony of Unionized Legal Services Workers on the NYC Office of Civil 

Justice’s Programs to Provide Universal Access to Legal Services for Tenants Facing Evic-

tion, supra note 132. 

 158 See sources cited supra note 70. 

 159 Rebekah Entralgo, HUD Admits New Rule on Undocumented Immigrants Could Dis-
place Thousands of Kids Who Are Citizens, THINKPROGRESS (May 10, 2019, 11:06 AM), 

https://perma.cc/5KT2-PACL. 
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B. Expanding the Definition of Success 

Public benefits advocates can assist clients with legal issues in legal 

settings despite not being attorneys.160 They are trained as problem solv-

ers, often provide representation in administrative hearings to our most 

vulnerable clients, and can do so in a more cost-effective manner.161 In 

our model, public benefits paralegal advocates play a vital role in promot-

ing housing stability for individuals who face eviction because the model 

relies on a comprehensive screening of clients to meet unidentified and 

unmet legal needs and screen them for eligibility for other public benefits. 

Our model focuses on building paralegal advocates’ capacity to assess 

and identify the barriers and legal problems that clients face which jeop-

ardize their housing stability. In partnership with housing attorneys and 

other public benefits experts, public benefits advocates are able to engage 

both in informal advocacy and representation through administrative 

hearings in order to achieve greater outcomes for their clients that extend 

beyond the anti-eviction benefits work that has traditionally defined in-

tervention. 

We recognize that typical government funding for legal services pro-

grams requires the collection and reporting of different data that is usually 

designed to prove that the services provided are not just for the public 

good but also offer tax savings, reduce recidivism, and/or help to reduce 

strain on our court systems. Our model is particularly well-suited to meas-

ure success by tracking and quantifying outcomes for all households 

across a variety of benefits programs and by measuring our impact differ-

ently.162 As explained in more detail below, we can quantify the increase 

in household income and the decrease in household expenses; we can look 

at the number of administrative appeals filed and won; we can document 

the number of DV-related waivers of public assistance rules we have ob-

tained; we can track the public benefits we have helped obtain for noncit-

izens; and we can count the number of times we have provided advice 

about the public charge rules to noncitizen clients, among other things. 

By looking at more than just “this eviction averted,” we can see the 

broader impact UAC can and should have on low-income communities. 

 

 160 Peter Chapman, The Legal Empowerment Movement and Its Implications, 87 

FORDHAM L. REV. ONLINE 183, 183-85 (2018). 

 161 LEGAL SERVS. STAFF ASS’N FOR LOCAL 2320 & LEGAL SERVS. NYC, COLLECTIVE 

BARGAINING AGREEMENT 115, 126, 130 (2018), https://perma.cc/8TZA-DKLG. While both 

are grossly underpaid, paralegal salaries are considerably lower than attorneys’ salaries at le-

gal services agencies. For example, at LSNYC, a paralegal with 35 years of experience earns 

the same salary as an attorney with three years of experience. 

 162 Again, having additional reporting requirements necessitates more funding to hire the 

staff required for data entry, collection, and analysis. 
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1. Examine Existing Data Through Different Lenses 

Rather than just measuring whether clients “win” their eviction case, 

we can identify and measure the amount of benefits that we helped clients 

receive to prevent the eviction in the first place, such as the amount of a 

rent arrears grant or rent subsidy we obtained. Furthermore, we can quan-

tify the number of evictions that our benefits assistance has prevented, 

and we can identify the number of Housing Court cases that we have 

avoided (i.e. before the landlord files for eviction) through early interven-

tions. 

2. Fair Hearings to Appeal Reductions or Cessation of Benefits 

Paralegals may represent appellants at welfare Fair Hearings, which 

are formal administrative hearings to challenge denials and reductions. 

Fair Hearings are critical for benefits recipients because they are essen-

tially the only accessible forum to challenge welfare decisions, as very 

few cases are appealed to the court system.163 Pro se appellants face many 

challenges before an administrative law judge (“ALJ”) that make it diffi-

cult to obtain a full and fair hearing.164 ALJs do not receive much training 

or guidance on how to elicit narratives from pro se appellants, making it 

more challenging for benefits recipients to have their case fully heard.165 

However, appellants who are represented at Fair Hearings have more fa-

vorable outcomes than those that attend pro se.166 Favorable Fair Hearing 

trends may offer more of a predictor of housing stability, and can be more 

specifically reviewed for the increase or continuation of individual bene-

fits. 

Current UAC funding is not sufficient to cover the personnel costs 

of public benefits advocates generally, much less advocates who handle 

welfare Fair Hearings as part of their work. Having advocates who repre-

sent people at welfare Fair Hearings requires additional funding for a va-

riety of different reasons, including the additional time and supervision 

needed to train and hire benefits advocates who can conduct Fair Hear-

ings. Furthermore, all Fair Hearings in NYC take place in Brooklyn.167 

Thus, whenever someone in our Bronx Legal Services Public Benefits 

 

 163 Lisa Brodoff, Lifting Burdens: Proof, Social Justice, and Public Assistance Adminis-
trative Hearings, 30 J. NAT’L ASS’N ADMIN. L. JUDICIARY 601, 618 (2010). 

 164 Paris R. Baldacci, A Full and Fair Hearing: The Role of the ALJ in Assisting the Pro 
Se Litigant, 27 J. NAT’L ASS’N ADMIN. L. JUDICIARY 447, 449-57 (2007). 

 165 Id. at 454, 478. 

 166 Emily S. Taylor Poppe & Jeffrey J. Rachlinski, Do Lawyers Matter? The Effect of Le-
gal Representation in Civil Disputes, 43 PEPP. L. REV. 881, 885, 942 (2016). 

 167 Request a Fair Hearing, N.Y. STATE OFFICE OF TEMP. & DISABILITY ASSISTANCE, 

https://perma.cc/4TFM-JPP4 (last visited Jan. 2, 2020). 
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Unit represents someone at one of these hearings, it takes several hours 

of time away from the office. 

3. Measuring Our Impact for Survivors of Domestic Violence 

Who Face Eviction 

New York State’s Office of Temporary and Disability Assistance 

(“OTDA”) recognizes that as many as fifty percent of cisgender women 

who receive public assistance benefits may be survivors of DV.168 In 

2016, 9,987 people169 were granted DV waivers under the “Family Vio-

lence Option.”170 But in December 2015, there were almost 300,000 peo-

ple in receipt of public assistance.171 Survivors of domestic violence need 

advocates and information so that they can access public assistance ben-

efits and waivers.172 

These waivers grant DV survivors a reprieve from welfare rules, 

such as suing abusive partners for child support or requiring DV survivors 

to work, which can increase the likelihood of danger to the survivor or 

survivor’s children.173 We can quantify how many DV waivers our UAC 

clients receive. 

4. Measuring Our Impact on Enhancing Stability for People 

Living with Disabilities/Serious Illness 

For households with a member who is disabled or has a serious ill-

ness, we can calculate reductions in out-of-pocket costs for health-related 

 

 168 N.Y. STATE OFFICE OF TEMP. & DISABILITY ASSISTANCE, ADMINISTRATIVE DIRECTIVE 

03 ADM 2, DESK REFERENCE FOR DV SCREENING UNDER THE FAMILY VIOLENCE OPTION 2 

(2003) (“[U]p to 80% of women receiving [temporary cash assistance] may be survivors of or 

attempting to escape violent relationships.”); see Stephanie Holcomb et al., Implementation of 
the Family Violence Option 20 Years Later: A Review of State Welfare Rules for Domestic 
Violence Survivors, 16 J. POL’Y PRAC. 415 (2017); Taryn Lindhorst et al., Screening for Do-
mestic Violence in Public Welfare Offices: An Analysis of Case Manager and Client Interac-
tions, 14 VIOLENCE AGAINST WOMEN 5 (2008); DON FRIEDMAN, EMPIRE JUSTICE CTR., 

POVERTY AND VIOLENCE: DOES NEW YORK’S FAMILY VIOLENCE OPTION MAKE A DIFFERENCE? 

1 (2019), https://perma.cc/74MN-RHP8. 

 169 N.Y. STATE OFFICE FOR THE PREVENTION OF DOMESTIC VIOLENCE, NEW YORK STATE 

DOMESTIC VIOLENCE DASHBOARD 2016, at 4 (2017), https://perma.cc/6VWZ-UXHG. 

 170 N.Y. SOC. SERV. LAW §§ 349-a, 459-a (McKinney 2019); N.Y. COMP. CODES R. & 

REGS. tit. 18, §§ 347.5, 351.2, 357, 369.2 (2019). N.Y.C. HUMAN RES. ADMIN., POLICY 

DIRECTIVE #19-08-ELI, DOMESTIC VIOLENCE PROGRAM (2019). 

 171 N.Y. STATE OFFICE OF TEMP. & DISABILITY ASSISTANCE, TEMPORARY AND DISABILITY 

ASSISTANCE STATISTICS 5 (2015), https://perma.cc/TL69-LCKR. 

 172 See FRIEDMAN, supra note 168, at 23-26. 

 173 See generally Jack Newton et al., Public Assistance and Housing: Navigating Difficult 
Benefits Systems, in LAWYER’S MANUAL ON DOMESTIC VIOLENCE: REPRESENTING THE VICTIM 

343-68 (Mary Rothwell Davis et al. eds., 6th ed. 2015). 
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expenses, including copays, insurance premiums and more, which can re-

duce housing instability by increasing available income in the house-

hold.174 A study by the Center for Outcomes Research and Education in-

dicates that affordable housing reduces health care expenses.175 If public 

benefits advocates assist tenants in keeping more money in their pockets 

through access to Medicare Savings Program, Medicaid, Medicare or 

other health-related benefits, then tenants can use more of their income 

for their rent. Additionally, we can review the numbers of annual requests 

for reasonable accommodations that households with a disabled member 

make for assistance accessing public benefits through DSS, community-

based organizations, and other possible social services providers. 

We can also measure the increased income in households where we 

help enroll eligible members of the household as consumer directed per-

sonal assistance program (“CDPAP”)176 aides. Finally, we can calculate 

the savings to households that we enroll in the City’s Disability Rent In-

crease Exemption (DRIE) program,177 which freezes households’ rent-

regulated rents so that the household no longer has to pay the annual rent 

increases. Instead, rent increases are covered as tax credits to the landlords 

but do not come out of clients’ pockets. 

5. Looking at Successful Interventions to Improve Housing 

Stability for Noncitizens 

For noncitizens, we can measure the number of noncitizen clients we 

helped obtain Medicaid, SNAP, cash public assistance, and WIC benefits, 

and we can determine the amount of increased household benefits we ob-

tained by getting HRA to include eligible noncitizens in the household. 

 

 174 See, e.g., Heidi L. Allen et al., Can Medicaid Expansion Prevent Housing Evictions?, 

38 HEALTH AFF. 1451 (2019); Matthew Desmond & Carl Gershenson, Who Gets Evicted? 
Assessing Individual, Neighborhood, and Network Factors, 62 SOC. SCI. RES. 362, 364 (2016); 

NAT’L COAL. FOR THE HOMELESS, HEALTH CARE AND HOMELESSNESS (2009), https://perma.cc/

FBV6-35UX (“Homelessness and health care are intimately interwoven.”). The converse is 

also true, that housing instability and food insecurity are associated with increased acute care. 

Kushel et al., supra note 24; Ruthanne Marcus et al., Longitudinal Determinants of Housing 
Stability Among People Living with HIV/AIDS Experiencing Homelessness, 108 AM. J. PUB. 

HEALTH 552 (2018). 

 175 Study Finds Affordable Housing Reduces Health Care Costs, NAT’L LOW INCOME 

HOUS. COAL. (Mar. 7, 2016), https://perma.cc/VS9J-RK3S. 

 176 N.Y. COMP. CODES R. & REGS. tit. 18 § 505.28 (2019). CDPAP offers individuals the 

option of choosing who can provide them with personal care services, allowing people to hire 

certain trusted family members or friends as aides. The aides receive an hourly wage. 

 177 Rules of the City of New York tit. 19 § 52-01 (2019) (relating to the senior citizen and 

disability rent increase exemption programs). 

216



2020] CIVIL GIDEON AND NYC'S UNIVERSAL ACCESS 237 

6. Examining Data to Measure Improved Housing Stability for 

Older Adults 

For older adults aged sixty and over, we can measure and quantify 

all of the outcomes described above—all of which can happen to people 

of any age. In addition, we can calculate the savings to households we 

helped enroll in the City’s Senior Citizen Rent Increase Exemption pro-

gram, which operates the same way as DRIE mentioned earlier.   

CONCLUSION: KEEPING GIDEON’S PROMISE 

Legal service providers in NYC are at an extraordinary time: experi-

encing unprecedented growth that allows us to expand our services to tens 

of thousands more people each year. We applaud our City Council, 

Mayor, DSS, and the tireless work of organizers like the Right to Counsel 

NYC Coalition for pioneering first-in-nation legislation creating a right 

to counsel in eviction cases. 

Paralegals who handle cases are the unsung heroes of the civil legal 

services world. These fearless advocates represent clients at administra-

tive hearings on city, state, and local levels. They obtain arrears to stop 

evictions, and they assess every client for a variety of different legal and 

social needs. As we have outlined in this article, public benefits advocates 

can play a critical role in reducing household expenses, maximizing 

household income, and improving access to benefits. Paralegals are also 

cost-effective compared to attorneys, although we do not contend that an-

yone who works in civil legal services has a salary that comes anywhere 

near approximating the value of our work. 

The UAC-funded housing attorneys representing tenants in Housing 

Court have already dramatically lowered evictions, saving thousands of 

people from entering our shelter system. To create a longer-term, success-

ful anti-eviction model, we need to be sure that funding is sufficient to 

meet the needs of the communities we are serving. Under any iteration of 

UAC, we must have the funding necessary to cover, at minimum, both 

housing attorneys and public benefits paralegals. We have come so far, 

and we cannot afford to be penny-wise and pound-foolish. 
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Civil Gideon and Confidence in a Just Society

The Honorable Robert W. Sweet

What needs doing to help the courts maintain the confidence of the
society and to perform the task of insuring that we are a just society op-
erating under a rule of law? For me the answer is easy to state, but until
now, difficult to achieve. In short, we need a civil Gideon'-that is, an
expanded constitutional right to counsel in civil matters. Lawyers, and
lawyers for all, are essential to the functioning of an effective justice sys-
tem, whether it be to advise or to represent.

I. LEGISLATIVE AND PRIVATE STEPS To PROVIDE COUNSEL

Of course, our profession knows this and has acted to address the is-
sue through the Legal Aid Society and other like organizations.

One of the most exciting efforts in this direction are the Skadden
Fellowships, which permit young lawyers to use their talents to improve
the society. I'm very proud that two of my clerks have become Skadden
Fellows and that children and welfare recipients are going to be much the
better for it. But more is required.

II. THE GAP BETWEEN DEMAND AND SUPPLY

Our present best efforts to grant access to the justice system pall in
the light of the enormity of the problem. With 36.5 million people at the
poverty level in 19962 and 77.45 million with incomes below $50,000 in
1993,' legal services are realistically beyond the reach of many.

i United States district judge, Southern District of New York. The following is taken from
Judge Sweet's December 2, 1997 Arps Lecture. Judge Sweet spoke about the systemic problems
caused by inadequate representation that he witnesses in his courtroom. In response he pro-
posed a "Civil Gideon." Taking as his model the constitutional right to counsel for criminal de-
fendants, Judge Sweet believes the government should provide lawyers when litigants who can-
not afford counsel present valid legal claims, particularly in areas such as family and housing
law.

The full text of Judge Sweet's speech is available on the Web at
<http://www/abcny.orglarpslec.html>.

1. Gideon v. Wainwright, 372 U.S. 335 (1963).
2. See DANIEL H. WEINBERG, 1996 INCOME, POVERTY, AND HEALTH INSURANCE

ESTIMATES (1997).
3. See UNITED STATES CENSUS BUREAU, STATISTICAL ABSTRACT OF THE UNITED STATES

1995, at 478 cht. 740 (115th ed. 1995).
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Judge Patricia Wald of the D.C. Circuit recently noted that two out of
five Americans cannot afford needed legal assistance to enforce their
rights.4

If that isn't bad enough, Congress in the Omnibus Consolidated Re-
scissions and Appropriation Act of 1996 barred any organization receiv-
ing funds through the Legal Services Corporation from litigating any is-
sues under the Welfare Reform Act. The same device was also employed
in connection with class action litigation. The very tools by which, in my
view, the society can repair any breaches of due process or other consti-
tutional impairment suffered by the disadvantaged have thus been barred
by the Congress, probably in an unconstitutional fashion.

Some may argue that an expanded right to counsel in civil litigation is
not desired by the American people. However, a national study has
demonstrated that seventy-one percent of Americans favor using tax
dollars to make lawyers available to anyone who needs one. Indeed, sev-
enty-nine percent of Americans currently believe, obviously quite erro-
neously, that the Constitution guarantees poor people the appointment
of free lawyers in civil cases.'

Although we like to believe we are not only the most powerful nation
in the world but also the most advanced in terms of governance and hu-
man rights, the reality is that Great Britain has had a common law right
to counsel for five centuries.' France and Germany have provided coun-
sel for the indigent since the 1870s.7 Switzerland has had a constitutional
right for almost fifty years.' Austria, Spain and Greece have statutory
rights to counsel.9 The European Court of Human Rights in 1979 inter-
preted the European Convention on Human Rights to require member
governments to provide counsel for the poor in civil cases.'0 Indeed, I be-
lieve there is a constitutional requirement to meet what appears to be an
almost universal right among developed nations. Such representation will

4. See Patricia M. Wald, Becoming a Player: A Credo for Young Lawyers in the 1990s, 51
MD. L. REV. 422,427 (1992).

5. See ASSOCIATION OF TRIAL LAWYERS OF AMERICA 1991-92, DESK REFERENCE
SUPPLEMENT: COMMEMORATING THE 200TH ANNIVERSARY OF THE SIGNING OF THE BILL OF
RIGI-TS (1991).

6. See Earl Johnson, Jr., Toward Equal Justice: Where the United States Lands Two Decades
After, 5 MD. J. CONTEMP. LEGAL ISSUES 199, 205 (1994); F. Johnson Schwartz, Beyond Payne:
The Case for a Legally Enforceable Right to Representation in Civil Cases for Indigent California
Litigants, Part One: The Legal Arguments, 11 LOY. L. REv. 249,258 (1978).

7. See Johnson, supra note 6, at 209.
8. See id. at 206.
9. See id. at 208.
10. See Airey v. Ireland, 32 Eur. Ct. H.R. (ser. A) (1979) (holding that the failure to pro-

vide legal aid to indigent women in a separation proceeding violates the European constitu-
tion).

Vol. 17:503, 1998
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guarantee the diversity of interests that are essential to a fully developed
justice system.

III. EXPANDED DUE PROCESS RIGHT TO COUNSEL

The link between the right to counsel and procedural due process has
already been recognized. In Gideon, the Court held that the due process
clause of the Fourteenth Amendment mandated application to the States
of the right to appointed counsel in criminal matters. The due process
right, however, was not tethered solely to the Sixth Amendment hook.
The Supreme Court in In re Gault held that in "proceedings to determine
delinquency which may result in commitment to an institution in which
the juvenile's freedom is curtailed,"'" the juvenile has a right to appointed
counsel even though commitment proceedings may be styled as civil and
not criminal.

The Supreme Court addressed the issue again in 1981 in Lassiter v.
Department of Social Services.12 In a 5-4 decision, the Court held that the
right to counsel in a state-initiated proceeding to terminate parental
rights must be evaluated by trial courts on a case-by-case basis according
to the due process analysis set forth in Mathews v. Eldridge,3 and that in
Ms. Lassiter's case the net of the Mathews factors did not overcome what
the majority called a presumption against granting appointed counsel in
non-liberty interest cases.

I am going to pass on Justice Blackmun's dissent concerning this pre-
sumption and on the majority's case-by-case conclusion. I think the most
rewarding focus is on the Mathews three-factor procedural due process
calculus applied by the Court which balances (1) the private interests at
stake, (2) the government's interest, and (3) the risk that the procedures
used will lead to erroneous decisions.

To place the last first, then, analysis of the risk of erroneous decision
dictates appointed counsel whenever in forma pauperis status exists. As
every trial judge knows, the task of determining the correct legal out-
come is rendered almost impossible without effective counsel. Courts
have neither the time nor the capacity to be both litigants and impartial
judges on any issue of genuine complexity. As recognized by the Lassiter
dissent, "By intimidation, inarticulateness or confusion, a [litigant] can
lose forever"14 the right she sought to protect.

11. 387 U.S. 1, 41 (1967).
12. 452 U.S. 18 (1981).
13. 424 U.S. 319 (1976).
14. Lassiter, 452 U.S. at 47 (Blackmun, Brennan, and Marhall, JJ., dissenting).
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As far as the second factor is concerned, society's paramount interest
must be in a just determination of a person's fundamental rights and
privileges. While there will undoubtedly be a cost to providing counsel to
impoverished litigants, erosion of faith in the judicial system would exact
an even higher price. To put it simply, denial of representation consti-
tutes denial of access to real justice.

As for the money to finance such a constitutional right, it must come
from the public fisc as it does for the representation of criminals, security
for the aged, and protection for the poor and the infirm. I also believe it
would be appropriate to tax for-profit legal services for the direct benefit
of not-for-profit legal services.

Finally, Mathews mandates as a third factor consideration of the pri-
vate interest at stake. As my brother the Honorable Jack Weinstein has
said:

Accessibility to the courts on equal terms is essential to equality before the
law. If we cannot provide this foundational protection through the courts,
most of the rest of our promises of liberty and justice of all remain a mockery
for the poor and oppressed. 15

Because of the vital interest held by the government in a just out-
come, and the extremely high risk of injustice where adequate counsel is
not available, I propose that a right to counsel should arise whenever ac-
cess to the justice system is warranted. Lest pragmatists abandon ship at
this point, let me point out that the Supreme Court has already estab-
lished a mechanism in the criminal context which could be adapted to the
civil context to screen frivolous civil claims. By this I mean the Anders
brief, by which appellate criminal attorneys faced with groundless ap-
peals direct the court's attention to "anything in the record that might ar-
guably support the appeal,"'16 and request to withdraw.

To seek to limit this proposed right to counsel to particular causes
would simply serve to defeat the right. A right to property or economic
justice, to custody, or to housing, for example, is as significant in real
terms as a right to a constitutional guaranty. Without representation, a
litigant does not truly have access to our legal system, and it is the system,
even more than the litigant, that will be the worse for the lack.

The time has come to reverse Lassiter and provide counsel in civil liti-
gation just as the Supreme Court in Gideon in 1963 reversed its holding
in Betts v. Brady17 twenty-one years earlier and found for a right to coun-
sel in all criminal proceedings.

15. Jack B. Weinstein, The Poor's Right to Equal Access to the Courts, 13 CONN. L. REV.
651, 655 (1981).

16. Anders v. California, 386 U.S. 738,744 (1966).
17. 316 U.S. 455 (1942).

Vol. 17:503, 1998
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�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN�RQ�'HFHPEHU����������,Q�
�DGGLWLRQ�WR�KLV�VHUYLFH�RQ�YDULRXV�&RXUW�FRPPLWWHHV��KH�FXUUHQWO\�VHUYHV�QDWLRQDOO\�DV�D�
�PHPEHU�RI�WKH�8�6��-XGLFLDO�&RQIHUHQFH�&RPPLWWHH�RQ�,QIRUPDWLRQ�7HFKQRORJ\��%HIRUH�
�MRLQLQJ�WKH�&RXUW��KH�ZDV�D�SDUWQHU�DW�$UQROG�	�3RUWHU�//3��ZKHUH�KH�ZDV�WKH�0DQDJLQJ�
�3DUWQHU�RI�WKH�1HZ�<RUN�2IILFH�������������DQG�WKH�$GPLQLVWUDWLYH�3DUWQHU�RI�WKH�1HZ�
�<RUN�2IILFH��������������-XGJH�$DURQ�ZDV�WKH���WK�3UHVLGHQW�RI�WKH�1HZ�<RUN�&RXQW\�
�/DZ\HUV�$VVRFLDWLRQ�IURP������WR�������DQG�IURP������WR������FKDLUHG�1<&/$¶V�
�&RPPLWWHH�RQ�WKH�)HGHUDO�&RXUWV��ZKLFK�KRQRUHG�KLP�ZLWK�WKH�'DYLG�<��+LQVKDZ�$ZDUG�
�LQ�������+H�DOVR�VHUYHG�DV�3UHVLGHQW�RI�WKH�1HZ�<RUN�$PHULFDQ�,QQ�RI�&RXUW�IURP������
�WR�������-XGJH�$DURQ�JUDGXDWHG��VXPPD�FXP�ODXGH��IURP��6\UDFXVH�8QLYHUVLW\�&ROOHJH�RI�
�/DZ��DQG�UHFHLYHG�KLV�%DFKHORU�RI�6FLHQFH�GHJUHH�IURP�&RUQHOO�8QLYHUVLW\��

�0DULVVD�%DORQRQ�5RVHQ��LV�D�VWDII�DWWRUQH\�ZLWK�7KH��%URQ[�'HIHQGHUV�&ULPLQDO�'HIHQVH�
�3UDFWLFH�LQ�1HZ�<RUN��,PPHGLDWHO\�DIWHU�ODZ�VFKRRO��VKH�ZRUNHG�IRU�WZR�\HDUV�UHSUHVHQWLQJ�
�LQGLJHQW�DGXOWV�DQG�MXYHQLOHV�DV�DQ�DWWRUQH\�ZLWK�WKH�1HZ�+DPSVKLUH�3XEOLF�'HIHQGHU��3ULRU�WR�
�ODZ�VFKRRO��0DULVVD�ZDV�SLDQR�IDFXOW\�DW�WKH�6DQ�)UDQFLVFR�&RPPXQLW\�0XVLF�&HQWHU��WDXJKW�
�PXVLF�WR�KRPHOHVV�\RXWK�LQ�WKH�7HQGHUORLQ�QHLJKERUKRRG�DQG�IRXQGHG�D�PXVLF�SURJUDP�DW�D�
�MXYHQLOH�GHWHQWLRQ�FHQWHU�RXWVLGH�RI�5RFKHVWHU��1<��

�-RQDWKDQ�&RSSROD��LV�D�ODZ�FOHUN�LQ�WKH�FKDPEHUV�RI��WKH�+RQ��/HH�*��'XQVW��+H�ZDV�DQ�
�$VVRFLDWH�DW�+RJDQ�/RYHOOV�EHIRUH�EHJLQQLQJ�KLV�FOHUNVKLS���:KLOH�KH�ZDV�VWXG\LQJ�DW�)RUGKDP�
�8QLYHUVLW\�6FKRRO�RI�/DZ��KH�VHUYHG�DV�D�&OLQLF�0HPEHU�IRU�WKH�)RUGKDP�/DZ�3UHVLGHQWLDO�
�6XFFHVVLRQ�&OLQLF�DQG�H[WHUQHG�ZLWK�WKH�8�6��$WWRUQH\¶V�2IILFH��1�<��&RXQW\�'LVWULFW�$WWRUQH\¶V�
�2IILFH��WKH�+RQ��(ULF�9LWDOLDQR�DQG�WKH�5LFKPRQG�&RXQW\�'LVWULFW�$WWRUQH\¶V�2IILFH���+H�LV�DQ�
�KRQRUV�JUDGXDWH�RI�)RUGKDP�8QLYHUVLW\�DQG�)RUGKDP�8QLYHUVLW\�6FKRRO�RI�/DZ��

�3HWHU�'L]R]]D��LV�D�OLWLJDWRU�ZLWK�WKH�/DZ�2IILFH�RI��-HUDOG�:HUOLQ�ZLWK�SULRU�HPSOR\PHQW�DW�WKH�
�2IILFH�RI�WKH�1HZ�<RUN�&LW\�&RPSWUROOHU�DQG�D�OLPLWHG�SUDFWLFH�WKURXJK�&LQHPD�9,,�$UWLVW�
�6HUYLFHV��+H�LV�D�&LQHPD�9,,�DUWLVW��5HFHQW�FUHGLWV�LQFOXGH�WKH�VFRUH�IRU�³2XW�RI�WKH�)RUHVW�´�D�
�PXVLFDO�DERXW�OHDYLQJ�DQG�UHWXUQLQJ�WR�)RUHVW�+LOOV��4XHHQV��DQG�)ORDW��EDVHG�RQ�KLV�DOEXP��7KH�
�2FHDQ�)ORDWHUV��SURGXFHG�DW�7KHDWHU�IRU�WKH�1HZ�&LW\�LQ�WKH�(DVW�9LOODJH�DQG�UHYLVHG�ZLWK�DQ�
�LQWHUQDWLRQDO�FDVW�IRU�SHUIRUPDQFH�GXULQJ�WKH������8EXG�:ULWHUV�DQG�5HDGHUV�)HVWLYDO�LQ�%DOL��
�,QGRQHVLD��7KH�1HZ�<RUNHU�GHVFULEHG�KLV�VRQJV�DV�³ZKLPVLFDO�DQG�SROLWLFDOO\�FKDUJHG�´�+H�LV�D�
�IRUPHU�&KDLU�RI�WKH�&LW\�%DU¶V�(QWHUWDLQPHQW�&RPPLWWHH�DQG�D�SURXG�PHPEHU�RI�7KH�/DPEV���

�5DLQD�'XJJLUDOD��LV�FXUUHQWO\�FOHUNLQJ�IRU�WKH�+RQ��6WHZDUW�'��$DURQ�LQ�WKH�8QLWHG�6WDWHV�'LVWULFW�
�&RXUW�IRU�WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN��3ULRU�WR�FOHUNLQJ��VKH�SUDFWLFHG�DV�D�OLWLJDWLRQ�
�DVVRFLDWH�DW�D�ODUJH�ILUP��IRFXVLQJ�KHU�SUDFWLFH�RQ�ZKLWH�FROODU��FDSLWDO�PDUNHWV��DQG�FRPPHUFLDO�
�OLWLJDWLRQ��$IWHU�VKH�ILQLVKHV�KHU�FOHUNVKLS�LQ�'HFHPEHU�������VKH�ZLOO�EH�MRLQLQJ�$UQROG�	�3RUWHU�
�.D\H�6FKROHU�//3�DV�D�OLWLJDWLRQ�DVVRFLDWH���5DLQD�JUDGXDWHG�IURP�)RUGKDP�8QLYHUVLW\�6FKRRO�RI�
�/DZ�LQ�������ZKHUH�VKH�ZDV�D�ERDUG�PHPEHU�RI�WKH�%UHQGDQ�0RRUH�7ULDO�$GYRFDF\�&HQWHU�DQG�
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�D�PHPEHU�RI�WKH�,QWHOOHFWXDO�3URSHUW\��0HGLD��DQG�(QWHUWDLQPHQW�/DZ�-RXUQDO��VKH�ZDV�D�
�UHVHDUFK�DVVLVWDQW�IRU�ERWK�3URIHVVRU�'DQLHO�-��&DSUD�DQG�WKH�&HQWHU�RQ�1DWLRQDO�6HFXULW\�DW�
�)RUGKDP�/DZ��DQG�VKH�LQWHUQHG�IRU�WKH�+RQ��*DU\�6��.DW]PDQQ�LQ�WKH�8QLWHG�6WDWHV�&RXUW�RI�
�,QWHUQDWLRQDO�7UDGH���3ULRU�WR�ODZ�VFKRRO��5DLQD�ZURWH�DQG�UHFRUGHG�D�IXOO�OHQJWK�VWXGLR�DOEXP��

�+HQU\�$��)UHHGPDQ��UHWLUHG�LQ������DIWHU�VHUYLQJ�DV�([HFXWLYH�'LUHFWRU�RI�WKH�1DWLRQDO�&HQWHU�
�IRU�/DZ�DQG�(FRQRPLF�-XVWLFH�VLQFH��������%HIRUH�EHFRPLQJ�([HFXWLYH�'LUHFWRU��KH�KDG�EHHQ�LQ�
�SULYDWH�SUDFWLFH�LQ�1HZ�<RUN�&LW\�DQG�WDXJKW�DW�&DWKROLF�8QLYHUVLW\�/DZ�6FKRRO�LQ�:DVKLQJWRQ��
�'&���+H�KDV�DOVR�WDXJKW�DW�&ROXPELD�DQG�1HZ�<RUN�8QLYHUVLW\�/DZ�6FKRROV��DQG�&ROXPELD�DQG�
�)RUGKDP�6FKRROV�RI�6RFLDO�:RUN���+H�KDV�FKDLUHG�WKH�&RPPLWWHH�RQ�/HJDO�$VVLVWDQFH�RI�WKH�
�$VVRFLDWLRQ�RI�WKH�%DU�RI�WKH�&LW\�RI�1HZ�<RUN��+H�VXFFHVVIXOO\�DUJXHG��&DOLIDQR�Y��:HVWFRWW�
�EHIRUH�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�LQ��������0U��)UHHGPDQ�KDV�UHFHLYHG�WKH�1HZ�<RUN�
�6WDWH�%DU�$VVRFLDWLRQ¶V�3XEOLF�,QWHUHVW�/DZ�$ZDUG���������WKH�:LOOLDP�1HOVRQ�&URPZHOO�0HGDO�
�RI�WKH�1HZ�<RUN�&RXQW\�/DZ\HUV¶�$VVRFLDWLRQ���������DQG�DQ�KRQRUDU\�'RFWRU�RI�/DZV�GHJUHH�
�IURP�$PKHUVW�&ROOHJH�LQ��������,Q�UHWLUHPHQW�KDV�VHUYHG�DV�D�YROXQWDU\�KHDULQJ�
�RIILFHU�IRU�WKH������9LFWLPV�&RPSHQVDWLRQ�)XQG�DQG�KDV�VHFXUHG�DV\OXP�RU�VLPLODU�UHOLHI�LQ�
�VHYHQ�,PPLJUDWLRQ�&RXUW�FDVHV��+H�LV�D�JUDGXDWH�RI�$PKHUVW�&ROOHJH�DQG�<DOH�/DZ�6FKRRO��

�3HWHU�*XLUJXLV��LV�D�3DUWQHU�LQ�0LQW]�	�*ROG���+H�DGYLVHV��FOLHQWV�LQ�D�ZLGH�UDQJH�RI�GLVSXWHV�DQG�
�LQYHVWLJDWLRQV�LQYROYLQJ�FRPPHUFLDO�FRQWUDFWV��FRPSOH[�ILQDQFLDO�LQVWUXPHQWV��PHUJHUV�DQG�
�DFTXLVLWLRQV��ILQDQFLDO�UHSRUWLQJ��FRUSRUDWH�FRQWURO�DQG�JRYHUQDQFH��GDWD�XVH�DQG�SULYDF\��
�H[HFXWLYH�FRPSHQVDWLRQ�DQG�HPSOR\PHQW��EDQNUXSWF\��WUXVWV�DQG�HVWDWHV��UHDO�HVWDWH�
�FRQVWUXFWLRQ�DQG�ILQDQFLQJ��&OLHQWV�DQG�FROOHDJXHV�UHO\�RQ�3HWHU�IRU�KLV�SUDFWLFDO�DGYLFH�DQG�
�QHJRWLDWLRQ�VNLOOV��3HWHU�UHSUHVHQWV�GLYHUVH�FOLHQWV��IURP�LQGLYLGXDOV�WR�PDMRU�ILQDQFLDO�LQVWLWXWLRQV��
�LQVXUHUV��PDQXIDFWXUHUV�DQG�UHWDLOHUV��DQG�QXPHURXV�VRIWZDUH�DQG�WHFKQRORJ\�FRPSDQLHV��0DQ\�
�RI�KLV�PDWWHUV�LQYROYH�D�FRPELQDWLRQ�RI�LQWHOOHFWXDO�SURSHUW\�LVVXHV�DORQJ�ZLWK�HPSOR\PHQW��
�FRUSRUDWH�FRQWURO��RU�PDQDJHPHQW�PDWWHUV��+H�KDV�DOVR�HQIRUFHG�FRS\ULJKWV�DQG�WUDGHPDUNV�IRU�
�PDMRU�PDQXIDFWXUHUV��UHWDLOHUV��DQG�PHGLD�FRPSDQLHV��3HWHU�DOVR�DGYLVHV�LQGLYLGXDOV�DQG�
�HQWLWLHV�LQ�D�ZLGH�YDULHW\�RI�LQYHVWLJDWRU\��UHJXODWRU\�DQG�HQIRUFHPHQW�PDWWHUV��+H�KDV�FRQGXFWHG�
�LQWHUQDO�LQYHVWLJDWLRQV�DQG�SDUWLFLSDWHG�LQ�FLYLO��FULPLQDO�DQG�UHJXODWRU\�SURFHHGLQJV�UHODWLQJ�WR�D�
�ZLGH�YDULHW\�RI�UHJXODWRU\�LVVXHV�LQFOXGLQJ�LQYHVWLJDWLRQV�DQG�FLYLO�DFWLRQV�E\�WKH�'2-��6(&��
�)7&��)&&��(3$��'(&��'(3��VWDWH�DWWRUQH\�JHQHUDO�RIILFHV��DQG�LQYHVWLJDWLRQV�E\�IRUHLJQ�
�UHJXODWRU\�DXWKRULWLHV��+LV�PDWWHUV�DUH�DOVR�RIWHQ�LQWHUQDWLRQDO�LQ�QDWXUH�DQG�KH�LV�IDPLOLDU�ZLWK�
�GLVFRYHU\�DQG�FRXUW�SURFHGXUHV�LQ�IHGHUDO�DQG�VWDWH�FRXUWV�DURXQG�WKH�FRXQWU\�DV�ZHOO�DV�DUELWUDO�
�IRUXPV�LQ�WKH�8QLWHG�6WDWHV�DQG�DEURDG��3HWHU�VHUYHG�DV�D�ODZ�FOHUN�WR�WKH�+RQRUDEOH�-XGJH�
�.HYLQ�7��'XII\�LQ�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN��

�0DJJLH�0DXURQH��LV�D�FDUHHU�ODZ�FOHUN�LQ�WKH�+RQ��6WHZDUW�'��$DURQ¶V�FKDPEHUV���3ULRU�WR�
�EHFRPLQJ�D�ODZ�FOHUN��0DJJLH�ZDV�D�/LWLJDWLRQ�$VVRFLDWH�DW�$UQROG�	�3RUWHU�//3�DQG�VHUYHG�DV�
�D�&DSWDLQ�LQ�WKH�8�6��$LU�)RUFH���6KH�LV�D�JUDGXDWH�RI�WKH�8�6��$LU�)RUFH�$FDGHP\�
��'LVWLQJXLVKHG�*UDGXDWH���8QLYHUVLW\�RI�7H[DV��$XVWLQ��0�$��LQ�(FRQRPLFV��DQG�&ROXPELD�/DZ�
�6FKRRO��
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�$OL�5DZDI��LV�DQ�H[WHUQ�LQ�WKH�+RQ��6WHZDUW�'��$DURQ¶V��FKDPEHUV�DQG�D�VWXGHQW�DW�%URRNO\Q�/DZ�
�6FKRRO���+H�LV�WKH�UHFLSLHQW�RI�D�'HDQ¶V�0HULW�6FKRODUVKLS�DQG�$FDGHPLF�$FKLHYHPHQW�
�6FKRODUVKLS���3ULRU�WR�DWWHQGLQJ�ODZ�VFKRRO��$OL�ZRUNHG�LQ�SURGXFWLRQ�DW����0LQXWHV��&%6�1HZV�
�IRU�QLQH�\HDUV��PRVW�UHFHQWO\�DV�DQ�$VVRFLDWH�3URGXFHU���+H�LV�DQ�KRQRUV�JUDGXDWH�RI�WKH�
�8QLYHUVLW\�RI�7H[DV��$XVWLQ��

�&KULVWRSKHU�7XPXOW\��LV�D�3DUWQHU�LQ�)R[�5RWKVFKLOG�//3���&KULV�KHOSV�FOLHQWV�LQ�WKH�UHDO�HVWDWH�
�DQG�FRQVWUXFWLRQ�LQGXVWULHV�UHVROYH�D�EURDG�UDQJH�RI�OHJDO�FKDOOHQJHV��LQFOXGLQJ�OLWLJDWLRQ���+H�
�VHUYHV�DV�RXWVLGH�FRXQVHO�IRU�FRQGRPLQLXP�DQG�FRRSHUDWLYH�DSDUWPHQW�ERDUGV��OHYHUDJLQJ�
�VLJQLILFDQW�LQGXVWU\�NQRZOHGJH�WR�SURYLGH�WUXVWHG�DGYLFH�RQ�DOO�DVSHFWV�RI�EXLOGLQJ�PDQDJHPHQW��
�WUDQVDFWLRQV��GLVSXWH�UHVROXWLRQ�DQG�JRYHUQDQFH��&KULV�LV�SDUW�RI�D�WHDP�RI�DWWRUQH\V�DW�WKH�ILUP�
�ZKR�SURYLGH�DGYLFH�RQ��&RQGRPLQLXPV��&RRSHUDWLYHV�DQG��3ODQQHG�8QLW�&RPPXQLWLHV�����$Q�
�DFFRPSOLVKHG�OLWLJDWRU��&KULV�LV�DOVR�SDUW�RI�WKH�ILUP¶V��5HDO�(VWDWH�/LWLJDWLRQ��JURXS��DQG�SURWHFWV�
�FOLHQWV
�LQWHUHVWV�LQ�FRPPHUFLDO�GLVSXWHV�LQ�VWDWH�DQG�IHGHUDO�FRXUWV�DQG�LV�ZHOO�YHUVHG�LQ�JXLGLQJ�
�FOLHQWV�WKURXJK�GRPHVWLF�DQG�LQWHUQDWLRQDO�DUELWUDWLRQ�DQG�PHGLDWLRQ��3ULRU�WR�MRLQLQJ�)R[�
�5RWKVFKLOG��&KULV�ZDV�D�SDUWQHU�LQ�WKH�OLWLJDWLRQ�GHSDUWPHQW�RI�D�1HZ�<RUN�EDVHG�ODZ�ILUP��
�%HIRUH�WKDW��KH�ZDV�DQ�DVVRFLDWH�LQ�D�ERXWLTXH�ILUP�LQ�1HZ�<RUN��:KLOH�HDUQLQJ�KLV�ODZ�GHJUHH��
�&KULV�ZDV�WKH�DUWLFOHV�HGLWRU�RI�WKH�3DFH�,QWHUQDWLRQDO�/DZ�5HYLHZ�DQG�3UHVLGHQW�RI�WKH�*DHOLF�
�/DZ�6RFLHW\��

�&KU\VVD�9DOOHWWD��LV�(PSOR\PHQW�	�3URGXFW�&RXQVHO�DW��7UXVWHG�+HDOWK��D�KHDOWKFDUH�VWDIILQJ�
�DQG�VRIWZDUH�FRPSDQ\���%HIRUH�MRLQLQJ�7UXVWHG�+HDOWK��&KU\VVD�VHUYHG�DV�(PSOR\PHQW�&RXQVHO�
�DW�9,3.LG��DQ�HGXFDWLRQDO�WHFKQRORJ\�SODWIRUP��DQG�ZDV�&RXQVHO�DQG�3DUWQHU�LQ�VHYHUDO�ODZ�
�ILUPV���6KH�LV�D�JUDGXDWH�RI�WKH�8QLYHUVLW\�RI�6FUDQWRQ�DQG�&ROXPELD�/DZ�6FKRRO��
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