
Nicholas Cipriani Inn of Court, September 13, 2023 
Family Court and Undocumented Children 

 
Learn how to represent families in Custody and Dependency Proceedings when undocumented children are 
involved. This session will explore the cultural and political context in which families and children arrive in 
Philadelphia. The emphasis will be on spotting legal issues which are in the best interest of the child and best 
practices to help them achieve stability and permanency. The session will include discussion of three Superior 
Court cases regarding Special Immigrant Juvenile matters in Pennsylvania over the past year. 
 
I. DEPARTURE AND ARRIVAL PHILADELPHIA – INTRODUCTION (Stephanie) 
Options for Kids - Asylum, Family, SIJ 
 
Which Way Home: La Bestia Documentary 2009 Trailer (3:03) 
https://youtu.be/QsAdHLki9Iw?si=Q_CjXKgFKMSZ7GoE 
 
II. WHAT IS SIJ? 
Form I-360 & Copy of SIJ Reg - Required Findings 
Sample Custody Petition & Order - This is a Custody Case! 
 
Walking to America with the Migrant Caravan | VICE News Tonight Special Report (HBO) 
Stephanie (5 incl. Video)  News Clip (20:48): 
https://youtu.be/ZWq0v4ucav0?si=z6E_RxLASYkx0PUL 
 
III. PHILADELPHIA AND COUNTY PRACTICES WHEN SIJ ISSUES ARISE IN CUSTODY AND 
DEPENDENCY CASES 
Philly Judge Palmer Cover Sheet, Interpreter, Rule, Shirlene Emergencies 
MontCo Judge Wall Procedures, Grades, Attendance, 17 year olds and semi-emergencies 
Bucks Judge McMaster, Conferences, Deceased Parents, No emergencies 
Chester Judicial Rotation, Special Motion, No emergencies 
Philly Dependency, Bucks Private Petition, MontCo Opinion 
DelCo Situation, Guardianship 
 
The Darien Gap PBS NewsHour 2020 Clip (10:48): 
https://urldefense.proofpoint.com/v2/url?u=https-
3A__youtu.be_XMPX1547Pss&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-
v5A_CdpgnVfiiMM&r=ijR1qpUA-WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-
qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-Qn6dHViVX8RvooOiWnkZ2n&s=BMqIZ_sv_JE5t6ivxWA9el15-
gcDDgHsfLJ9XPtYikQ&e= 
 
IV. THE SUPERIOR COURT ON SIJ MATTERS 
Pablo Orozco 284 A.3d 474, Juarez Velazquez 135 2023 PA super 111, Villegas Rivas 2023 PA Super 
 
V. POLITICS AND FAMILY LAW 
Rio Grande Barriers  CNN News Story 7/23 (4:00): 
 https://urldefense.proofpoint.com/v2/url?u=https-3A__www.cnn.com_videos_us_2023_07_20_texas-
2Dmarine-2Dfloating-2Dbarrier-2Drosa-2Dflores-2Dpkg-2Dovn-
2Dvpx.cnn&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ijR1qpUA-
WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-
Qn6dHViVX8RvooOiWnkZ2n&s=gs7KWZOlXvSyVnGMGWZSS-rTkcb-Sr6PPGb-dFHAibw&e=  

https://youtu.be/QsAdHLki9Iw?si=Q_CjXKgFKMSZ7GoE
https://youtu.be/ZWq0v4ucav0?si=z6E_RxLASYkx0PUL
https://urldefense.proofpoint.com/v2/url?u=https-3A__youtu.be_XMPX1547Pss&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ijR1qpUA-WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-Qn6dHViVX8RvooOiWnkZ2n&s=BMqIZ_sv_JE5t6ivxWA9el15-gcDDgHsfLJ9XPtYikQ&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__youtu.be_XMPX1547Pss&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ijR1qpUA-WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-Qn6dHViVX8RvooOiWnkZ2n&s=BMqIZ_sv_JE5t6ivxWA9el15-gcDDgHsfLJ9XPtYikQ&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__youtu.be_XMPX1547Pss&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ijR1qpUA-WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-Qn6dHViVX8RvooOiWnkZ2n&s=BMqIZ_sv_JE5t6ivxWA9el15-gcDDgHsfLJ9XPtYikQ&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__youtu.be_XMPX1547Pss&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ijR1qpUA-WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-Qn6dHViVX8RvooOiWnkZ2n&s=BMqIZ_sv_JE5t6ivxWA9el15-gcDDgHsfLJ9XPtYikQ&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__youtu.be_XMPX1547Pss&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ijR1qpUA-WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-Qn6dHViVX8RvooOiWnkZ2n&s=BMqIZ_sv_JE5t6ivxWA9el15-gcDDgHsfLJ9XPtYikQ&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.cnn.com_videos_us_2023_07_20_texas-2Dmarine-2Dfloating-2Dbarrier-2Drosa-2Dflores-2Dpkg-2Dovn-2Dvpx.cnn&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ijR1qpUA-WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-Qn6dHViVX8RvooOiWnkZ2n&s=gs7KWZOlXvSyVnGMGWZSS-rTkcb-Sr6PPGb-dFHAibw&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.cnn.com_videos_us_2023_07_20_texas-2Dmarine-2Dfloating-2Dbarrier-2Drosa-2Dflores-2Dpkg-2Dovn-2Dvpx.cnn&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ijR1qpUA-WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-Qn6dHViVX8RvooOiWnkZ2n&s=gs7KWZOlXvSyVnGMGWZSS-rTkcb-Sr6PPGb-dFHAibw&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.cnn.com_videos_us_2023_07_20_texas-2Dmarine-2Dfloating-2Dbarrier-2Drosa-2Dflores-2Dpkg-2Dovn-2Dvpx.cnn&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ijR1qpUA-WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-Qn6dHViVX8RvooOiWnkZ2n&s=gs7KWZOlXvSyVnGMGWZSS-rTkcb-Sr6PPGb-dFHAibw&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.cnn.com_videos_us_2023_07_20_texas-2Dmarine-2Dfloating-2Dbarrier-2Drosa-2Dflores-2Dpkg-2Dovn-2Dvpx.cnn&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ijR1qpUA-WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-Qn6dHViVX8RvooOiWnkZ2n&s=gs7KWZOlXvSyVnGMGWZSS-rTkcb-Sr6PPGb-dFHAibw&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.cnn.com_videos_us_2023_07_20_texas-2Dmarine-2Dfloating-2Dbarrier-2Drosa-2Dflores-2Dpkg-2Dovn-2Dvpx.cnn&d=DwMGaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ijR1qpUA-WZDxLCD3pfafLbg1XQos-X5zqbaQU0bs_s&m=U8dGm57_M3E-qXisYRwiOfLVYo8Mr2N1Has-Kkgfp-Qn6dHViVX8RvooOiWnkZ2n&s=gs7KWZOlXvSyVnGMGWZSS-rTkcb-Sr6PPGb-dFHAibw&e=






































































IN THE COURT OF COMMON PLEAS FOR 
SOUTEASTERN PA COUNTY, PENNSYLVANIA 

XX 
XX 

: 
: 

Plaintiffs 
v. : 

: 
: 
: 
: 

IN CUSTODY 

YY 
YY 

No. ZZ 

Defendants 

ORDER 

AND NOW this 12th Day of July 2023, after a hearing with Plaintiffs, XX XX and the minor 
child, AA, where the parties and child testified and submitted documents, it is hereby ORDERED and 
DECREED: 

Jurisdiction: Pursuant to 23 Pa.CS Sec. 5421(a), Montgomery County, Pennsylvania has jurisdiction 
to make this child custody determination and the child has resided here for at least six months. 
Montgomery County retains exclusive jurisdiction. 

Service: YY (hereinafter, “Father”) and YY (hereinafter, “Mother”) were properly served with the 
Complaint for Custody and Notice for Hearing. Father and Mother signed an Acceptance of Service, 
which included the telephone number to the Court’s chambers, Father and Mother failed to appear, 
and the Court received no communication indicating they wished to participate in the proceedings. 
Service is found to be proper. 

Standing: Plaintiffs, XX and XX, (hereinafter “Cousins”) stand in loco parentis to the child. 
Cousins have attended to the child’s needs for the past year and have registered him in school. The 
parents have not sought the return of their child and do not object to Cousins having custody of him, 
as evidenced by their failure to contact the Court to participate in the hearing today. Cousins have 
rebutted the presumption of custody in favor of a parent by clear and convincing evidence pursuant 
to 23 Pa.C.S.A. Section 5327(b).  

Consideration of Best Interest Factors Section 5328: 

(1)Which party is more likely to encourage and permit frequent and continuing contact between the 
child and another party. 

There is no evidence that any party has restricted access to the child. This factor is not applicable. 

(2) The present and past abuse committed by a party or member of the party's household, whether 
there is a continued risk of harm to the child or an abused party and which party can better provide 
adequate physical safeguards and supervision of the child. 

   

 



I. The information set forth in section 5329.1(a) (relating to consideration of child abuse 
and involvement with protective services). 

shoulder in the sun, until the child or the bricks fell. 

Mother neglected the child by failing to protect him from Father’s abuse. 

No formal charges were filed against Father so Section 5329 does not apply. This factor weighs 
in favor of Cousins. 

(3) The parental duties performed by each party on behalf of the child. 

Parents neglected the child by failing to perform their parental duties to educate him and to 

8th grade, Father made the child go to work with him after school to work as a dish washer. 

Cousins perform all parental duties for the child. This factor weighs in favor of Cousins. 

(4) The need for stability and continuity in the child's education, family life and community life. 

contrast, his life was in turmoil with Father and Mother. In addition to the abuse, Father 
brought him to the United States for one year, separating him from Mother and the siblings, and 
then abruptly took him back to Guatemala in 2020. The child has been stable in the home of 
Cousins for the past year in Montgomery County. This factor weighs in favor of Cousins. 

(5) The availability of extended family. 

The child has more extended family near the home of parents, but does have some family here. 
This factor weighs in favor of Father and Mother. 

(6) The child's sibling relationships 

The child’s siblings live near Father and Mother. This factor weighs in favor of Father and 
Mother. 

(7) The well-reasoned preference of the child, based on the child's maturity and judgment. 

Cousins are providing the child with stability and continuity in his education as they enrolled 
him in school and he is doing well. The child gets along well with the children of Cousins. By 

provide necessities. The child had not been sent to school after the 8th grade. Instead, the child 
had to work to help provide for his own necessities. Even while in school in the United States for 

Father abused the child. At home he beat him with a belt and when working in the fields with 
sticks. As discipline, Father forced the child to kneel on corn kernels and with a brick on each 

 



The child expressed his clear preference to remain living with Cousins and to not return to his 
parent’s home in Guatemala. This factor weighs in favor of Cousins. 

(8) The attempts of a parent to turn the child against the other parent, except in cases of domestic 
violence where reasonable safety measures are necessary to protect the child from harm. 

There is no evidence that any party has tried to turn the child against another. This factor is not 
applicable. 

(9) Which party is more likely to maintain a loving, stable, consistent and nurturing relationship 
with the child adequate for the child's emotional needs. 

Father has no positive relationship with the child, due to his abuse of the child. Mother may love 
the child, but she failed to protect the child from Father. She continues to communicate with the 
child, but has no consistent relationship with him. 

Cousins currently have a good relationship with the child, adequate to meet his emotional needs. 

(10) Which party is more likely to attend to the daily physical, emotional, developmental, 
educational and special needs of the child. 

Father and Mother completely failed to attend to the child’s needs. In addition to the abuse, they 
neglected his education by having him work after the year 2020. 

By contrast, Cousins have provided for the child so that he may attend school, rather than 
working to pay for his own food, shelter and clothing. The child just finished the 10th grade at 
North Penn High School. He received primarily A’s and B’s and has no grade lower than a C+. 
His attendance is also excellent. This factor weighs in favor of Cousins. 

(11) The proximity of the residences of the parties. 

The parties reside in different countries and regular shared or partial custody is not viable. This 
factor is not applicable. 

(12) Each party's availability to care for the child or ability to make appropriate child-care 
arrangements. 

The child is a teenager and not in need of child-care. Cousin YY is also at home full-time having 
just given birth to twins. This factor is not applicable. 

 



(13) The level of conflict between the parties and the willingness and ability of the parties to 
cooperate with one another. A party's effort to protect a child from abuse by another party is not 
evidence of unwillingness or inability to cooperate with that party. 

There is no evidence of conflict between Cousins, Father and Mother. This factor is not 
applicable. 

(14) The history of drug or alcohol abuse of a party or member of a party's household. 

There is no evidence of substance abuse by any party. This factor is not applicable; 

(15) The mental and physical condition of a party or member of a party's household. 

There is no evidence that any party has a mental or physical impairment. This factor is not 
applicable. 

(16) Any other relevant factor. NONE 

Best Interest Determination: After considering the testimony of Cousins and child, which this 
Court finds to be credible, and reviewing the documents presented, which this Court admitted 
into evidence, in light of the best interest factors as reviewed herein, the Court finds that the 
majority of the factors weigh heavily in favor of Cousins. 

The child is doing well with Cousins, both in the home and in school. In contrast, this Court 
finds that the child was abused by Father and neglected by both Father and Mother who failed to 
educate him properly. 

This Court is authorized to order counseling, family counseling and/or reunification therapy with 
one or both parents pursuant to 23 Pa.C.S.A. Sec.5333. However, due to the circumstances of 
this case, the Court finds that reunification with Father is not viable, nor with Mother who 
continues to reside with Father. Accordingly, the Court declines to order counseling or therapy. 

child to live exclusively here in Montgomery County with Cousins. 

Award of Custody: Accordingly, Sole legal and physical custody of the unmarried minor child, 
AA, born AA, is awarded to XX and YY. Although Cousins are third parties in this action, as 
neither is a parent to the child, this Court finds that Cousins have presented clear and convincing 
evidence to meet their burden to rebut the presumption of an award of custody in favor of a 
parent pursuant to 23 Pa.C.S.A. Sec. 5327(b). 

Accordingly, the Court finds that it is not in the child’s best interest to return to Guatemala, for 
any form of custody with the parents, not even partial custody. It is in the best interest of the  

 



As the Court grants sole legal custody to Cousins, they may make all legal decisions on behalf of 
the minor child. Cousins are specifically authorized to obtain passports for the child without the 
written consent of either parent. 

Relocation: A party proposing to change the residence of the child which significantly impairs 
the ability of a non-relocating party to exercise custodial rights shall follows the procedures 
required by 23 Pa.C.S. Section 5337 and Rule of Civil Procedure 1915.17. 

BY THE COURT, 

J. 
 

jkjk  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
     

Education:  The Court finds that it is in the best interest of the child to remain in the Philadelphia Public 
School District and continue his education until he graduates from high school or reaches the age of 21, 
whichever may come first.  [PHILADELPHIA PROVISION] 
 
 
 
 
 
 
 
 
 
 



BERNER KLAW & WATSON LLP
Stephanie A. Gonzalez Ferrandez, 
   Atty. I.D. No. 73580 
E-mail: sgonzalez@bernerklaw.com
1528 Walnut Street
Suite 1100
Philadelphia, PA 19102
(215) 790-8800
(215) 790-1421 [facsimile] Attorneys for MR

IN RE: DSR

D.O.B. SSS

:
:
:
:
:
:
:

COURT OF COMMON PLEAS OF
PHILADELPHIA COUNTY,
PENNSYLVANIA
FAMILY COURT DIVISION
JUVENILE BRANCH

Pet. D#
J.#

Application to File a Private Petition

SUMMARY ALLEGATIONS:

Sex: Male
DOB: SSS
Location of Child: DDD
Name of Caretakers: MR

1. Petitioner is MR.  He is the maternal uncle of the above-named child.

2. The above-named child is a dependent child under provisions of the

Pennsylvania Juvenile Act, 42 Pa. Cons. Stat., § 6301, et seq.  It is in the best

interests of this child and the public that this petition be brought.

3. Upon information and belief, this child is dependent pursuant to the Juvenile

Act due to the following allegations found in the attached petition, to be

incorporated by reference in this application.

4. The Department of Human Services (“DHS”) has not been involved with this

child or the petitioner.  Petitioner does not seek the assistance of  DHS nor

services from DHS.  

1



5. Petitioner seeks to have the child declared to be a dependent child so that he

can continue to care for the child and asks that this Honorable Court adjudicate

this child dependent, entering an order that will allow him to apply for Special

Immigrant Status for the child pursuant to 8 U.S.C.A. § 1101(a)(27)(J).

WHEREFORE, Petitioner asks that he be allowed to proceed with the filing of a

Private Petition of Dependency and ultimately that this Honorable Court adjudicate this child

dependent, entering an order that will allow him to apply for Special Immigrant Status for the

child.

Respectfully submitted,

By:                                                             
STEPHANIE A. GONZALEZ FERRANDEZ

2



VERIFICATION

The undersigned verifies that the statements made in this petition are true and correct

to the best of her knowledge, information and belief, and that the undersigned is aware that

false statements herein are made subject to penalties of 18 Pa.Cons.Stat. §4904.

Date:                                                                                             
Stephanie A. Gonzalez Ferrandez
Atty. I.D. No. 73580
Berner Klaw & Watson LLP
1528 Walnut Street
Suite 1100
Philadelphia, PA 19102
(215) 790-8800

3



Domestic and International Family Law in the Philadelphia Region
Mailing/Main: 501 Cambria Avenue, No. 250, Bensalem, PA 19020

1528 Walnut Street, Suite 1100, Philadelphia, PA 19102
114 North Main Street, Doylestown, PA 18901

(215) 583-2065 ! SGonzalez@GFamilylaw.com

Dear Immigration Colleagues:

I am always happy to assist our mutual clients with their SIJ applications.   To streamline
collaboration, here are a few tips.  Remember that the majority of cases occur in Custody Court. 
Typically, Dependency Court is used only when minors are in foster care. Here are a few county-
specific tips to consider when referring a client.  Please note that the timelines below are
estimates only.

Bucks County: Five to six months is needed between the date of filing and getting to a final
hearing with Judge McMaster.  Scheduling is not accommodated for cases where a minor is close
to the 18th birthday.  Note:  The Court takes a lack of case in controversy seriously.  The Custody
Court will not entertain cases brought by (1) one parent against a deceased parent or (2) a mother
against an unidentified father.  If a third party is caring for the child and both parents are
deceased then the cases will need to be brought as a private dependency petition.

Chester County: Approximately three months is needed between the date of filing and getting to
a final hearing before a Judge on the wheel.  Scheduling is not accommodated for cases where a
minor is close to the 18th birthday.  Note: Some judges have denied predicate orders finding
litigants not credible. [I do not practice in Chester, but am happy to refer you to a colleague.]

Delaware County: Four to six months is needed between the date of filing and a hearing with a
Judge on the wheel.  The situation is still very precarious.  A successful 2022 Superior Court
opinion from a DelCo case returned practice to the county.  However, Judges are resistant to
these cases and there have been denials based on findings of a lack of credibility of litigants and
refusing to find that reunification is not viable.  A 2023 Superior Court case also from DelCo has
again called proceedings into question.

Montgomery County: Approximately three months is needed between the date of filing and
getting to a final hearing with Judge Wall.  Scheduling is sometimes accommodated when a
minor is close to the 18th birthday.  Note: Judge Wall is very serious about education.  Children
need to be in school and have good attendance.  Petitions will be denied or delayed if there are
excessive absences.  Judge Wall normally does not grant cases in which a 17 year old has
recently arrived in the U.S.. There are very few exceptions to this.

Philadelphia County: Most cases are scheduled about six to eight months out from filing with a
hearing before Judge Palmer.  Scheduling is normally accommodated when a minor is close to
the 18th birthday.  Affidavits of good faith attempts can be accepted in lieu of personal service if
service is not possible.  Judge Palmer is also serious about education.  Children should be in
school and attending regularly.  Proof of registration and attendance is required.

Gonzalez
Ferrandez
Law Firm

mailto:GfamilyLaw@aol.com












SPECIAL IMMIGRANT
JUVENILE CASE



474 284 ATLANTIC REPORTER, 3d SERIESPa.

question regarding what Victim was as-
saulted with was also aimed at assessing
the extent of Victim’s potential internal
injuries, as they worked to quickly under-
stand the extent of Victim’s injuries. Ac-
cordingly, we find that Victim’s statement
to the paramedic was also nontestimonial
and should not have been excluded on
Confrontation Clause grounds.

Order reversed. Case remanded for fur-
ther proceedings. Jurisdiction relin-
quished.

,
  

Juana Margarita Pablo OROZCO,
Appellant

v.

Noe Anibal Cuja TECU

No. 2474 EDA 2021

Superior Court of Pennsylvania.

Submitted May 4, 2022

Filed October 13, 2022

Background:  Mother brought proceeding
to obtain sole legal and physical custody of
her child, who had lived with relatives in
Guatemala before moving to United States
to live with mother. After issuance of order
that granted temporary custody to mother
but lacked findings of fact necessary to
petition the United States Citizenship Im-
migration Services (USCIS) for special im-
migrant juvenile (SIJ) status, mother filed
emergency petition for issuance of neces-
sary findings of fact. The Court of Com-
mon Pleas, Delaware County, Civil Divi-
sion, No. 2020-003046, Nusrat J. Love, J.,
denied petition. Mother appealed.

Holdings:  The Superior Court, No. 2474
EDA 2021, McLaughlin, J., held that:

(1) trial court’s order denying emergency
petition was appealable as of right as a
collateral order, and

(2) trial court was required to make find-
ings of fact necessary for mother to
petition for child’s SIJ status.

Vacated and remanded.

1. Child Custody O902

Trial court’s order denying mother’s
emergency petition seeking the issuance of
an order with special immigrant juvenile
(SIJ) status findings regarding child was
appealable as of right as a collateral order
in mother’s proceeding to establish sole
legal and physical custody of child, where
Superior Court could decide the propriety
of the denial without delving into the mer-
its of the underlying custody case, inter-
ests of child were significant enough to
outweigh the efficiency interests of the
court, and child’s ability to obtain appellate
relief would have been effectively foreclos-
ed if the Superior Court denied immediate
review.  Immigration and Nationality Act
§ 101, 8 U.S.C.A. § 1101(a)(27)(J); Pa. R.
App. P. 313(b); 8 C.F.R. § 204.11(a, c, d).

2. Child Custody O919

Issue of whether trial court’s order
denying mother’s emergency petition for
findings of fact necessary to petition Unit-
ed States Citizenship Immigration Ser-
vices (USCIS) for special immigrant juve-
nile (SIJ) status for child was appealable
as of right as collateral order in mother’s
proceeding to establish sole legal and
physical custody involved pure question of
law, and thus Superior Court’s standard of
review was de novo, and its scope of re-
view was plenary.  Immigration and Na-
tionality Act § 101, 8 U.S.C.A.
§ 1101(a)(27)(J); Pa. R. App. P. 313(b); 8
C.F.R. § 204.11(a, c, d).
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3. Appeal and Error O66

An appeal lies only from a final order,
unless an exception to this general rule
applies.

4. Appeal and Error O72, 358

An order is ‘‘separable’’ from the main
cause of action, as required for order to be
a collateral order that is immediately ap-
pealable as of right, if it is distinct from
the underlying issue in the case and if it
can be resolved without an analysis of the
merits of the underlying dispute.  Pa. R.
App. P. 313(b).

See publication Words and Phrases
for other judicial constructions and
definitions.

5. Appeal and Error O72

While courts will tolerate a degree of
interrelatedness between merit issues and
the question sought to be raised in the
interlocutory appeal when determining
whether an order is separable from the
main cause of action, as required for order
to be a collateral order, the claim must
nevertheless be conceptually distinct from
the merits of plaintiff’s claim.  Pa. R. App.
P. 313(b).

6. Appeal and Error O72

Prong of the collateral-order doctrine
addressing whether the right involved is
too important to be denied review is satis-
fied if the interests that would go unpro-
tected without immediate appeal are sig-
nificant relative to the efficiency interests
served by the final-order rule.  Pa. R.
App. P. 313(b).

7. Appeal and Error O72

‘‘Irreparable loss,’’ for purposes of
prong of the collateral-order doctrine ad-
dressing whether claim would be irrepara-
bly lost if appellate review was postponed
until final judgment on case, is a loss that

is not fully remediable after final judg-
ment.  Pa. R. App. P. 313(b).

See publication Words and Phrases
for other judicial constructions and
definitions.

8. Child Custody O911
Appeal of trial court’s order denying

mother’s emergency petition for findings
of fact necessary to petition United States
Citizenship Immigration Services (USCIS)
for special immigrant juvenile (SIJ) status
for child was not moot in mother’s pro-
ceeding to establish sole legal and physical
custody of child, even though child turned
18 years of age, since SIJ statute afforded
relief in proper case until youth reached 21
years of age.  Immigration and Nationali-
ty Act § 101, 8 U.S.C.A. § 1101(a)(27)(J).

9. Appeal and Error O3173
Superior Court reviews trial courts’

interpretations of statutes for error of law.

10. Appeal and Error O3151(1)
Superior Court may reverse a decision

in an equity matter only for an error of
law or abuse of discretion.

11. Appeal and Error O3510, 3511
The findings of fact made by the trial

court in an equity matter will not be dis-
turbed on appeal unless they are unsup-
ported by competent evidence or are de-
monstrably capricious.

12. Appeal and Error O3173
To the extent that an appeal impli-

cates statutory interpretation, Superior
Court’s standard of review is de novo, and
its scope of review is plenary.

13. Child Custody O511
Trial court was required to make

findings of fact necessary for mother to
petition United States Citizenship Immi-
gration Services (USCIS) for special immi-
grant juvenile (SIJ) status for child in
mother’s proceeding to establish sole legal



476 284 ATLANTIC REPORTER, 3d SERIESPa.

and physical custody; mother specifically
requested SIJ findings both orally during
hearing that resulted in temporary custo-
dy order and in her later emergency peti-
tion for SIJ findings, and federal statutory
scheme put factual determinations neces-
sary for SIJ status solely within purview
of state courts.  8 U.S.C.A.
§ 1101(a)(27)(J); 8 C.F.R. § 204.11(a, c, d).

Appeal from the Order Entered Novem-
ber 4, 2021, In the Court of Common Pleas
of Delaware County, Civil Division, at
No(s): 2020-003046, Nusrat J. Love, J.

Devin E. Grogan, Philadelphia, for ap-
pellant.

Michael S. Henry, Philadelphia, for ap-
pellant.

Noe Anibal Cuja Tecu, appellee, pro se.

BEFORE: BOWES, J., STABILE, J.,
and McLAUGHLIN, J.

OPINION BY McLAUGHLIN, J.:

Juana Margarita Pablo Orozco (‘‘Moth-
er’’) appeals from the order denying her
petition seeking the issuance of an order
containing specific factual findings regard-
ing her minor child (‘‘B.A.C.P.’’), necessary
to petition the United States Citizenship
Immigration Services (‘‘USCIS’’) for spe-
cial immigrant juvenile status (‘‘SIJ’’) for
B.A.C.P. We vacate and remand.

Mother currently resides in Delaware
County, Pennsylvania with B.A.C.P.
B.A.C.P.’s father, Noe Anibal Cuja Tecu,
resides in Guatemala, has never been in-
volved in B.A.C.P.’s life, and has not par-
ticipated in the instant matter. Before
moving to the United States to live with
Mother, B.A.C.P. lived with other rela-
tives. On April 30, 2020, Mother filed for
sole legal and physical custody of B.A.C.P.
Almost a year later, in March 2021, the
court held a hearing regarding Mother’s

custody petition. During the hearing,
Mother asked the court to issue findings of
fact sufficient to petition USCIS for SIJ
status.

The SIJ statute, 8 U.S.C.A.
§ 1101(a)(27)(J), provides that a juvenile
who qualifies as an SIJ may apply for
lawful permanent residency and thus relief
from deportation. Yeboah v. U.S. Dep’t of
Justice, 345 F.3d 216, 221 (3d Cir. 2003).
Section 1101(a)(27)(J) defines an SIJ as a
juvenile:

(i) who has been declared dependent on
a juvenile court located in the United
States or whom such a court has legally
committed to, or placed under the custo-
dy of, an agency or department of a
State, or an individual or entity appoint-
ed by a State or juvenile court located in
the United States, and whose reunifica-
tion with 1 or both of the immigrant’s
parents is not viable due to abuse, ne-
glect, abandonment, or a similar basis
found under State law[.]

(ii) for whom it has been determined in
administrative or judicial proceedings
that it would not be in the alien’s best
interest to be returned to the alien’s or
parent’s previous country of nationality
or country of last habitual residence[.]

8 U.S.C.A. § 1101(a)(27)(J).

In order to obtain SIJ status, a petition-
er must obtain determinations from both
the state and federal systems. First, the
juvenile, or someone acting on his or her
behalf, must obtain an order from a state
court making findings that the juvenile
meets certain criteria. The necessary find-
ings are:

(1) The juvenile is unmarried and under
the age of 21;

(2) The juvenile is dependent on the
court or has been placed under the cus-
tody of an individual appointed by the
court or under the custody of an agency;
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(3) The juvenile court has jurisdiction
under state law to make determinations
regarding the custody and care of juve-
niles;
(4) That reunification with one or both of
the juvenile’s parents is not possible un-
der state law due to abuse, neglect, or
abandonment or a similar basis; and
(5) It is not in the ‘‘best interest’’ of the
juvenile to be returned to his parents’
previous country of nationality or coun-
try of last habitual residence.

See 8 C.F.R. § 204.11(a), (c) & (d); 8
U.S.C.A. § 1101(a)(27)(J). Under the feder-
al SIJ scheme, the state court does not
render an immigration decision but rather
makes factual determinations predicate to
USCIS’s SIJ determination. Id.

Here, the court stated at the hearing
that it intended to consider only Mother’s
custody issue, as stated in her complaint.
N.T., 3/19/21, at 26-27. Accordingly, Moth-
er requested the opportunity to amend her
complaint to include the specific request
for SIJ findings. Id. The court stated that
it would take the request under advise-
ment and issue an order. Id. However, the
court never addressed Mother’s request
for leave to amend and instead, on March
25, 2021, issued only a temporary custody
order granting Mother sole legal and phys-
ical custody of B.A.C.P. The order did not
include the SIJ findings of fact.

Thus, on October 28, 2021, Mother filed
a petition entitled ‘‘Emergency Application
for Issuance of Order,’’ along with a pro-
posed order, requesting that the court is-
sue the findings of fact necessary to apply
for SIJ status. Once again, the court re-
fused, in an order docketed on November
4, 2021. Mother filed a motion for reconsid-
eration and a request for an emergency
hearing, both of which the trial court de-
nied. Mother filed the instant timely ap-
peal and both Mother and the court com-
plied with Pa.R.A.P. 1925.

Mother presents the following issues for
review:

1. Whether the trial court erred in de-
nying [Mother’s] request for an SIJ
eligibility order without opinion be-
cause it deprived [Mother] and
[B.A.C.P.] of a remedy for
[B.A.C.P.’s] right to seek SIJ status
and violated their right to due pro-
cess?

2. Whether this Court has jurisdiction
to review the trial court’s order as a
final order under 42 Pa.C.S. § 742
and Pa.R.A.P. 341(a) & (b)(1) be-
cause it disposes of all of [Mother’s]
claims relating to her request for
the issuance of an SIJ eligibility or-
der?

3. In the alternative, whether the Su-
perior Court has jurisdiction to re-
view the trial court’s order as a col-
lateral order under Pa. R.A.P.313
because the issue of SIJ eligibility is
separable from and collateral to the
custody proceeding, the right in-
volved is too important to be denied,
and the question presented is such
that if review is postponed until final
judgment in the case, the claim will
be irreparable lost?

Mother’s Br. at 7-8.

We address Mother’s second and third
issues first because they pertain to the
jurisdiction of this Court. The trial court
determined, in its Pa.R.A.P. 1925(a) opin-
ion, that the subject order is not ripe for
review because it is a temporary order and
thus interlocutory. To this end, the court
cites Kassam v. Kassam, 811 A.2d 1023,
1027 (Pa.Super. 2002) (‘‘a custody order
will be considered final and appealable
only if it is both: 1) entered after the court
has completed its hearings on the merits;
and 2) intended by the court to constitute
a complete resolution of the custody claims
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pending between the parties’’). Moreover,
the court found that the instant order,
which denied Mother’s request for an
emergency order or hearing, was not ap-
pealable as an interlocutory appeal as of
right pursuant to Pa.R.A.P. § 311(a), nor
had the court authorized an interlocutory
appeal by permission pursuant to Pa.
R.A.P. § 312.

This Court issued a Rule to Show Cause,
on January 6, 2022, regarding whether the
instant appeal should be quashed as inter-
locutory. Mother responded that the in-
stant order was appealable as of right as a
collateral order under Pa.R.A.P. 313(a).
Mother contends that the November 4,
2021 order is immediately appealable be-
cause her request for the issuance of an
SIJ order is separate from and collateral
to her custody cause of action, her request
is too important to delay review, and her
bid for relief, via an SIJ order, will be
irreparably lost if review is denied. This
Court issued a discharge order, which re-
ferred the matter to this panel.

[1, 2] We agree with Mother that the
subject order is appealable as of right as a
collateral order. As this issue involves a
pure question of law, our standard of re-
view is de novo, and our scope of review is
plenary. See Gilbert v. Synagro Central,
LLC, 634 Pa. 651, 131 A.3d 1, 10 (2015);
Harrell v. Pecynski, 11 A.3d 1000, 1003
(Pa.Super. 2011); In re Wilson, 879 A.2d
199, 214 (Pa.Super. 2005) (en banc) (cita-
tions omitted).

[3] An appeal lies only from a final
order, unless an exception to this general
rule applies. K.W. v. S.L., 157 A.3d 498,
502 (Pa.Super. 2017). One such exception is
the collateral order rule, which is found in
Pennsylvania Rule of Appellate Procedure
313. Rule 313 allows an immediate appeal
from an interlocutory order if the order
constitutes a collateral order. An order is
collateral if it is ‘‘separable from and col-

lateral to the main cause of action,’’ ‘‘the
right involved is too important to be de-
nied review,’’ and ‘‘the question presented
is such that if review is postponed until
final judgment in the case, the claim will
be irreparably lost.’’ Pa.R.A.P. 313(b).

[4, 5] An order is separable from the
main cause of action if it is distinct from
the underlying issue in the case and if it
‘‘can be resolved without an analysis of the
merits of the underlying dispute.’’ In the
Interest of J.M., 219 A.3d 645, 655 (Pa.Su-
per. 2019) (citation omitted). While courts
will ‘‘tolerate a degree of interrelatedness
between merit issues and the question
sought to be raised in the interlocutory
appeal, the claim must nevertheless be
conceptually distinct from the merits of
plaintiff’s claim.’’ Id. at 656.

[6, 7] The second prong of the doc-
trine – ‘‘the right involved is too important
to be denied review’’ – is satisfied if ‘‘the
interests that would go unprotected with-
out immediate appeal are significant rela-
tive to the efficiency interests served by
the final order rule.’’ Commonwealth v.
Williams, 624 Pa. 405, 86 A.3d 771, 782
(2014). Finally, ‘‘irreparable loss’’ for pur-
poses of the third prong is a loss that is
not ‘‘fully remediable after final judg-
ment.’’ Commonwealth v. Blystone, 632
Pa. 260, 119 A.3d 306, 313 (2015).

[8] Here, Mother’s emergency petition
for an SIJ order is separable from Moth-
er’s main custody action because we can
decide the propriety of the denial of the
SIJ motion without delving into the merits
of the underlying custody case. See J.M.,
219 A.3d at 655. Further, the interest at
issue – a predicate order for B.A.C.P. to
apply for SIJ status and seek adjustment
of his immigration status – is an ‘‘impor-
tant right’’ significant enough to outweigh
the efficiency interests of the court. See
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Williams, 86 A.3d at 782. Lastly,
B.A.C.P.’s ability to obtain appellate relief
will be effectively foreclosed if we deny
immediate review. Mother candidly in-
forms us that deportation proceedings are
pending against B.A.C.P. and she sought
the SIJ order so he could obtain relief
from deportation. Hence, we conclude that
the November 6, 2022 order was immedi-
ately appealable as a collateral order.1

[9] Next, we turn to Mother’s substan-
tive argument regarding the trial court’s
denial of her petition seeking an SIJ order.
Mother takes particular issue with the
court’s refusal to provide reasoning for its
refusal on the record in any capacity, in-
cluding in its Rule 1925(a) opinion. As
such, Mother maintains that she is fore-
closed from having any recourse.

[10–12] We may reverse a decision in
an equity matter only for an error of law
or abuse of discretion. Gurecka v. Carroll,
155 A.3d 1071, 1075 (Pa.Super. 2017) (en
banc). The findings of fact made by the
trial court ‘‘will not be disturbed unless
they are unsupported by competent evi-
dence or are demonstrably capricious.’’ Id.
(citation omitted). To the extent that this
appeal implicates statutory interpretation,
our standard of review is de novo, and our
scope of review is plenary. See Bowling v.
Office of Open Records, 621 Pa. 133, 75
A.3d 453, 466 (2013). We review trial
courts’ interpretations of statutes for error
of law. Commonwealth v. Lewis, 180 A.3d
786, 788 (Pa.Super. 2018).

[13] We conclude that the trial court
abused its discretion. Mother specifically
requested SIJ findings both orally during
the March 2019 hearing and in her Octo-
ber 2019 petition. The federal statutory

scheme puts the factual determinations
necessary for SIJ status solely within the
purview of state courts. Yet the court flatly
refused to issue the SIJ order. In this
posture, the refusal was an abuse of dis-
cretion. Accordingly, we vacate the trial
court’s order and remand for the trial
court to enter a new order that shall in-
clude factual findings with respect to
B.A.C.P. that are predicate to USCIS’s
SIJ determination under federal law.

Order vacated. Case remanded. Jurisdic-
tion relinquished.

,
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Background:  Father filed emergency pe-
tition for contempt and enforcement of
custody order. The Court of Common
Pleas, Montgomery County, Civil Division,
No. 2017-28078, Jeffrey S. Saltz, J., held
mother in contempt, ordered her to pay
father’s attorney fees, and prohibited her
from utilizing legal proceedings stemming
from incident without its prior approval.
Mother appealed.

Holdings:  The Superior Court, No. 959
EDA 2022, McCaffery, J., held that:

1. Although B.A.C.P. turned 18 years of age in
November 2021, this appeal is not moot. The
federal SIJ statute affords relief in a proper
case until a youth reaches the age of 21.

Accordingly, we conclude that issue is not
moot and the Delaware County Court of Com-
mon Pleas has jurisdiction.
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Synopsis
Background: Grandmother filed complaint, seeking sole
physical and legal custody of child, who was born in El
Salvador, and a petition for special relief, seeking order
containing specific findings of fact that would permit child to
apply for special immigrant juvenile status (SIJ), pursuant to
the Immigration and Nationality Act. The Court of Common
Pleas, Chester County, Civil Division, No. 2022-04171-CU,
Anthony T. Verwey, J., awarded grandmother sole legal and
physical custody of child, but denied grandmother's petition
for special relief. Grandmother appealed

Holdings: The Superior Court, No. 2517 EDA 2022,
McCaffery, J., held that:

[1] trial court's order denying grandmother's petition for
special relief qualified as a collateral order that was
immediately appealable;

[2] fact that trial court was not a juvenile or dependency court
did not bar it from considering grandmother's petition for
special relief;

[3] grandmother having filed her request as a petition for
special relief, which may not have been the most appropriate
practice, did not bar trial court from addressing her petition;
and

[4] trial court's determination that there was insufficient
credible evidence to support grandmother's requested relief
and specific findings was abuse of discretion.

Vacated and remanded.

Sullivan, J., filed concurring statement.

Procedural Posture(s): On Appeal; Other.

West Headnotes (18)

[1] Appeal and Error

The appealability of an order directly implicates
the jurisdiction of the court asked to review the
order.

[2] Appeal and Error

Because questions concerning the appealability
of an order go to jurisdiction, they may be raised
sua sponte by the Superior Court.

[3] Appeal and Error

Jurisdiction is purely a question of law; the
appellate standard of review is de novo, and the
scope of review plenary.

[4] Appeal and Error

Generally, for an order to be appealable, it
must be (1) a final order; (2) an interlocutory
order appealable by right or permission; or (3)
a collateral order. 42 Pa. Cons. Stat. Ann. §§
702(a), 702(b); Pa. R. App. P. 311, 312, 313, 341,
342.

[5] Appeal and Error

If an order satisfies the three-pronged test set
forth in the collateral-order rule, the Superior
Court may exercise appellate jurisdiction over
the order, even though it is not final. Pa. R. App.
P. 313(b).

[6] Appeal and Error

The collateral-order rule is a specialized,
practical application of the general rule that only
final orders are appealable as of right; as such,
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the Superior Court must stringently apply the
requirements of the collateral-order doctrine. Pa.
R. App. P. 313(b).

[7] Appeal and Error

If an order does not meet all three prongs of the
collateral-order test, the Superior Court has no
jurisdiction to consider an appeal from that order.
Pa. R. App. P. 313(b).

[8] Appeal and Error

Trial court's order denying grandmother's
petition for special relief, seeking order
containing specific findings of fact that would
permit child, who was born in El Salvador, to
apply for special immigrant juvenile status (SIJ),
pursuant to the Immigration and Nationality
Act, qualified as a collateral order that
was immediately appealable, where order was
separate from grandmother's custody action, it
involved a right that was too important to be
denied review since deportation proceedings
were pending against child, and grandmother's
right to pursue SIJ status for child would be lost
forever if the relief was not granted. Immigration

and Nationality Act § 101, 8 U.S.C.A. §

1101(a)(27)(J); Pa. R. App. P. 313(b); 8
C.F.R. § 204.11.

[9] Appeal and Error

Appellate courts apply the law in effect at the
time of the appellate decision; this means that
courts adhere to the principle that a party whose
case is pending on direct appeal is entitled to the
benefit of changes in law which occur before the
judgment becomes final.

[10] Courts

One three-judge panel of the Superior Court
cannot overrule another.

[11] Appeal and Error

Superior Court may reverse decision in equity
matter only for error of law or abuse of
discretion.

[12] Appeal and Error

Findings of fact made by trial court in equity
matter will not be disturbed unless they are
unsupported by competent evidence or are
demonstrably capricious.

[13] Appeal and Error

To extent that appeal implicates statutory
interpretation, Superior Court's standard of
review is de novo, and its scope of review is
plenary.

[14] Appeal and Error

Superior Court reviews trial courts’
interpretations of statutes for error of law.

[15] Aliens, Immigration, and Citizenship

Fact that Court of Common Pleas was not a
juvenile or dependency court did not bar it from
considering grandmother's petition for special
relief, seeking order containing specific findings
of fact that would permit child, who was born
in El Salvador, to apply for special immigrant
juvenile status (SIJ), pursuant to the Immigration
and Nationality Act; language of regulation
governing SIJ classification did not restrict the
SIJ classification to only a juvenile court having
administrative power, and in Pennsylvania, a
court of common pleas was the proper judicial
body to review allegations of child abuse.

Immigration and Nationality Act § 101, 8

U.S.C.A. § 1101(a)(27)(J); 8 C.F.R. § 204.11.

[16] Aliens, Immigration, and Citizenship
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The purpose of the federal law governing
special immigrant juvenile (SIJ) classification is
to address issues of abuse, abandonment, and

neglect. 8 C.F.R. § 204.11(c).

[17] Aliens, Immigration, and Citizenship

Grandmother having filed her request as a
petition for special relief, which may not have
been the most appropriate practice, did not
bar trial court from addressing her petition,
seeking order containing specific findings of
fact that would permit child, who was born
in El Salvador, to apply for special immigrant
juvenile status (SIJ), pursuant to the Immigration
and Nationality Act; the title of the document
should not have controlled where the substance
of the relief requested was clear — particularly
where a child was the subject of the underlying
matter, and where there were allegations of
abuse, neglect, or abandonment regarding child,
court should have excused the misnomer and
addressed the merits set forth in the filing.

Immigration and Nationality Act § 101, 8

U.S.C.A. § 1101(a)(27)(J); 8 C.F.R. § 204.11.

[18] Aliens, Immigration, and Citizenship

Trial court's determination that there was
insufficient credible evidence to support
grandmother's requested relief and specific
findings was abuse of discretion, in its opinion
supporting order denying grandmother's petition
for special relief, seeking order containing
specific findings of fact that would permit child,
who was born in El Salvador, to apply for special
immigrant juvenile status (SIJ), pursuant to the
Immigration and Nationality Act; court limited
testimony to custody issue and grandmother
was not provided with opportunity to make the
case concerning allegations of abuse, neglect,
and abandonment in the context of an SIJ
classification, but in its opinion, court tried to
apply a different lens to the same testimony and
address the SIJ status issue. Immigration and

Nationality Act § 101, 8 U.S.C.A. § 1101(a)

(27)(J); Pa. R. App. P. 1925(a); 8 C.F.R. §
204.11.

Appeal from the Order Entered September 7, 2022, In the
Court of Common Pleas of Chester County, Civil Division, at
No(s): 2022-04171-CU, Anthony T. Verwey, J.

Attorneys and Law Firms
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Juanna Dayel Villegas, appellee, pro se.

Marvin David Landaverde, appellee, pro se.

BEFORE: BOWES, J., McCAFFERY, J., and SULLIVAN, J.

Opinion

OPINION BY McCAFFERY, J.:

*1  Maria Estela Villegas Rivas (Grandmother) appeals from
the order denying her petition for special relief pursuant to

Pennsylvania Rule of Civil Procedure 1915.13 1  and its local
rule counterpart, Chester County Rule of Civil Procedure
1915.13.A. In the petition, Grandmother sought the issuance
of an order containing specific findings of fact regarding her
daughter's minor child (Child or the Child), which would
permit Child to apply for special immigrant juvenile status
(SIJ) under federal law. For the following reasons, we vacate
and remand.

I. Facts & Procedural History

Child was born in January 2007 and lived in El Salvador
with her mother, Juanna Dayel Villegas (Mother), until

November 2021. 2  See N.T., 8/19/22, at 16; Grandmother's
Complaint For Custody (Custody Complaint), 6/15/22, at 1-2
(unpaginated). It is unclear from the record whether Mother
and Child's father, Marvin David Landaverde (Father), were
ever married, but they are no longer in a relationship.
See N.T. at 10-11. Child also indicated she no longer has
communication with Father. Id. at 16.

In November 2021, Child moved to the United States to live
with Grandmother and her husband, who presently reside in
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Chester County, Pennsylvania. See Custody Complaint at 2
(unpaginated). Grandmother paid for Child's travel expenses.
See N.T. at 12.

A. Custody Complaint

On June 15, 2022, Grandmother filed a complaint, seeking
sole physical and legal custody of Child. See Custody

Complaint at 1. 3  That same day, Grandmother also filed
a petition for special relief, alleging: (1) Child was under
the age of 18 and unmarried; (2) Child had resided with
Grandmother for the past six months in the United States; (3)
Father is in El Salvador and no longer involved in Child's
life; (4) Child had lived with Mother in El Salvador for the
past 15 years, but Mother did not have the financial means
to support and provide for Child; (5) Grandmother is Child's
sole parental figure, and provides for all Child's needs and
wants; and (6) Child is eligible for SIJ status, as set forth in

the Immigration and Nationality Act (INA) at 8 U.S.C. §
1101(a)(27)(J). See Grandmother's Petition for Special Relief
Pursuant to Pa.R.C.P. 1915.13 and C.C.R.C.P. 1915.13.A
(Grandmother's Petition for Special Relief), 6/15/22, at 1-2
(unpaginated). Grandmother indicated she was “seeking
special relief in the form of a [c]ourt [o]rder that enumerates
the aforesaid additional findings of fact and grants her sole
legal and physical custody of ... Child.” Id. at 2.

B. Federal Law — SIJ Statute & Classification

*2  At this juncture, it is necessary to set forth the applicable

federal law at issue. “The SIJ statute, 8 U.S.C. § 1101(a)
(27)(J), provides that a juvenile who qualifies as an SIJ may
apply for lawful permanent residency and thus relief from

deportation.” Orozco v. Tecu, 284 A.3d 474, 476 (Pa.

Super. 2022) (citation omitted). Section 1101(a)(27)(J)
defines an SIJ as a juvenile:

(i) who has been declared dependent on a juvenile court
located in the United States or whom such a court has
legally committed to, or placed under the custody of, an
agency or department of a State, or an individual or entity
appointed by a State or juvenile court located in the United
States, and whose reunification with 1 or both of the
immigrant's parents is not viable due to abuse, neglect,
abandonment, or a similar basis found under State law[.]

(ii) for whom it has been determined in administrative
or judicial proceedings that it would not be in the alien's
best interest to be returned to the alien's or parent's
previous country of nationality or country of last habitual
residence[.]

8 U.S.C. § 1101(a)(27)(J). 4

“In order to obtain SIJ status, a petitioner must obtain
determinations from both the state and federal systems.”

Orozco, 284 A.3d at 476. Under 8 C.F.R. § 204.11, SIJ
classification requires the following, in pertinent part:

(b) Eligibility. A petitioner is eligible for classification as
a special immigrant juvenile under section 203(b)(4) of the
Act as described at section 1[1]01(a)(27)(J) of the Act, if
they meet all of the following requirements:

(1) Is under 21 years of age at the time of filing the
petition;

(2) Is unmarried at the time of filing and adjudication;

(3) Is physically present in the United States;

(4) Is the subject of a juvenile court order(s) that
meets the requirements under paragraph (c) of this
section; and

(5) Obtains consent from the Secretary of Homeland
Security to classification as a special immigrant juvenile.
For [United States Citizenship Immigration Services
(USCIS)] to consent, the request for SIJ classification
must be bona fide, which requires the petitioner to
establish that a primary reason the required juvenile
court determinations were sought was to obtain relief
from parental abuse, neglect, abandonment, or a similar
basis under State law....

(c) Juvenile court order(s).

(1) Court-ordered dependency or custody and
parental reunification determination. The juvenile
court must have made certain judicial determinations
related to the petitioner's custody or dependency and
determined that the petitioner cannot reunify with
their parent(s) due to abuse, neglect, abandonment,
or a similar basis under State law.
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*3  (i) The juvenile court must have made at
least one of the following judicial determinations
related to the petitioner's custodial placement or
dependency in accordance with State law governing
such determinations:

(A) Declared the petitioner dependent upon the
juvenile court; or

(B) Legally committed to or placed the petitioner
under the custody of an agency or department of a
State, or an individual or entity appointed by a State
or juvenile court.

(ii) The juvenile court must have made a judicial
determination that parental reunification with one or
both parents is not viable due to abuse, abandonment,
neglect, or a similar basis under State law. The court is
not required to terminate parental rights to determine
that parental reunification is not viable.

(2) Best interest determination.

(i) A determination must be made in judicial or
administrative proceedings by a court or agency
recognized by the juvenile court and authorized by
law to make such decisions that it would not be in
the petitioner's best interest to be returned to the
petitioner's or their parent's country of nationality
or last habitual residence.

(ii) Nothing in this part should be construed as altering
the standards for best interest determinations that
juvenile court judges routinely apply under relevant
State law.

(3) Qualifying juvenile court order(s).

(i) The juvenile court must have exercised its authority
over the petitioner as a juvenile and made the
requisite judicial determinations in this paragraph
under applicable State law to establish eligibility. ...

8 C.F.R. § 204.11(b)- (c) (emphases added). “Under
the federal SIJ scheme, the state court does not
render an immigration decision but rather makes factual
determinations predicate to [United States Citizenship

Immigration Services’] SIJ determination.” Orozco, 284
A.3d at 477 (citation omitted).

C. Custody Hearing

On August 19, 2022, the trial court held a hearing regarding
the custody issue. See N.T. at 3. Grandmother and Child were
both present. Id. at 9, 16. Mother and Father did not appear

in person or remotely. 5  Grandmother's counsel requested
the court consider both the custody and petition for special
relief issues. See id. at 3-4. The court expressed concern
that since the case was a custody matter, it did not qualify
as a juvenile or dependency proceeding, and therefore, the
court could not review the petition. Id. at 4-5. The court
then questioned counsel about whether it had the authority to
declare Child dependent and place her in the custody of the
Commonwealth, to which Grandmother's counsel answered
in the affirmative. Id. at 5-6. Counsel also stated that under the
INA, “all we would need is a juvenile court to make [several]
predicate findings” with regard to Child's eligibility for the
SIJ status. Id. at 6. The court questioned counsel's response,
stating: “[B]ecause I don't have jurisdiction over immigration
law, but in looking at federal law regarding an [SIJ status]
case, ... it requires that the applicant come before the federal
government after obtaining an order of dependency from a
state juvenile court.” Id. Counsel replied that “a custody order
would be sufficient” for SIJ status purposes. Id. at 7. The court
then stated, “I'm not sure I'm comfortable with doing that.” Id.

*4  Additionally, the trial court pointed out that because
Grandmother filed a petition for special relief, that was not
the “appropriate” application since Rule 1915.13 concerns
“limited temporary orders affecting custody.” N.T. at 7.
Counsel replied again that Grandmother was requesting the
temporary custody findings for the SIJ application, and
the court had “jurisdiction to make special findings in the
order[.]” Id. at 7-8. The court then stated: “[T]his is a custody
matter. Custody matters are decided based upon 16 factors

that are set forth by [ 23 Pa.C.S. § 5328(a)]. If you present
a custody case, I will address those 16 factors, but not I
am not inclined to grant special relief as I don't believe this
qualifies for special relief.” Id. at 8. The hearing proceeded to
addressing the custody issue. Id. Both Grandmother and Child
testified. See id. at 9-18. The court did not enter a decision
that day but took the matter under advisement. Id. at 18.

D. Trial Court Orders
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On September 7, 2022, the trial court entered two separate
orders. In the first order, the court awarded Grandmother
sole legal and physical custody of Child. The court attached
a memorandum in support of its custody order, which
included a complete analysis of the 16 custody factors set

forth in Section 5328(a). 6  See Memorandum in Support
of Custody Order, 9/7/22, at 1-5. The court opined that

after considering the Section 5328(a) factors, it gave
“significant weight to the stability of [Child]’s life provided
by Grandmother, as well as the educational opportunities
afforded to her by living with Grandmother.” Id. at 5. It further
relied on “the lack of opposition to the proposed custody, as
expressed by Mother,” to determine it was in the best interests
of [Child] to grant Grandmother” legal and physical custody.
Id.

As for the second order, the court denied Grandmother's
petition for special relief and her request for specific findings
of fact. The court provided no further analysis in the order.

E. Appeal & Trial Court Opinion

On October 6, 2022, Grandmother filed a notice of appeal
from the trial court's order denying her petition for special

relief, 7  and a Pa.R.A.P. 1925(b) concise statement of errors

complained of on appeal. 8  The trial court issued a Pa.R.A.P.
1925(a) opinion on October 31, 2022.

*5  In its Rule 1925(a) opinion, the trial court suggested
that this Court quash Grandmother's appeal “for want of
jurisdiction based on the failure to appeal the final [c]ustody
[o]rder in this matter.” Trial Ct. Op., 10/31/22, at 3. The court
first focused on the nature of the petition for special relief,
stating that the “objective of special relief is to allow for
temporary modification of custody or visition[.]” Id. (citation
omitted). The court pointed out that it “chose to forego a
temporary interim step and issued a final [c]ustody [o]rder
on the same day it denied [Grandmother]’s Petition[, and
that t]he [c]ustody [o]rder resolved more permanently the
question of with whom the Child should remain.” Id. at 3-4
(citations omitted). The court opined it was the custody order
that “decided all the issues of law and fact” and therefore,
“[i]t was the [c]ustody [o]rder [Grandmother] was required to

appeal, but she did not file a timely appeal.” Id. at 4. 9

Next, the trial court determined “there was no basis for the
grant of the special relief requested[.]” Trial Ct. Op. at 6. The
court stated the “custody factor analysis provided the trial
court with ample opportunity to address allegations of abuse,
neglect, or abandonment, provided there was enough credible
evidence, of sufficient weight to support such claims, but that
was not the case.” Id. The court then determined that SIJ
status was not the proper subject for special relief, stating it
“was unable to find a single statutory or procedural rule in the
Commonwealth related to obtaining [SIJ status] related relief
in this context[.]” Id. (footnote omitted). The court noted that

pursuant to 8 C.F.R. § 204.11(b)(5), a petitioner is required
to establish that the primary reason for the state juvenile
court determination is “to obtain relief from parental abuse,
neglect, abandonment, or a similar basis under State law.”
Id. at 7 (citation omitted). The court surmised that based on
her counsel's statements at the August 19, 2022, proceeding,
Grandmother's purpose for the petition “was not primarily for
the purpose of obtaining relief from parental abuse, neglect,
abandonment, but solely for purposes of obtaining” SIJ status.
Id. The court opined “it was and remains unwilling to engage
in such subterfuge.” Id.

The court further found Grandmother's request for special
relief was “defective” as there “was no emergency or other
circumstance present, which warranted special relief[.]” Trial
Ct. Op. at 7. Moreover, the court stated that “there was no
allegation by [Grandmother] that there was an emergency or
apparent urgent need for court action to preserve the well-
being of Child” and “no evidence of record that Child would
be put at risk or that there would be a change in circumstances
with regard to custody, in the absence of special relief.” Id. at
8. The court determined “status quo ... favors” Grandmother.
Id.

Third, the trial court determined there was insufficient
credible evidence to support Grandmother's petition for
special relief and specific findings of fact. See Trial Ct. Op.
at 9. The court stated it “observed the witnesses’ demeanor
during their testimony, considered their significant interest
in having Child qualify for [SIJ status], and found neither
witness sufficiently credible nor the evidence of sufficient
weight to support the requested findings.” Id. The court
further found: (1) no witnesses from El Salvador were called
to testify about direct knowledge of allegations made against
Mother and Father; (2) there was no evidence of abuse;
(3) while Child may have lived in poverty in El Salvador,
that was not a basis to find child abuse; (4) there was no
credible evidence Father had abandoned Child; (5) there was
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no evidence Child was denied the education available to her
in her home county; and (6) no credible evidence that it would
be dangerous for Child to return to El Salvador. Id.

*6  Lastly, the court addressed the issues identified in
Grandmother's concise statement. See Trial Ct. Op. at 10-17.

II. Statement of Questions Involved

Grandmother presents the following three issues on appeal:

1. Whether the trial court erred in denying [Grandmother]’s
request for an SIJ eligibility order because it deprived [her]
and [Child] of a remedy for [Child]’s right to seek SIJ status
and violated their right to due process?

2. Whether [the Superior] Court has jurisdiction to review
the trial court's order as a final order under 42 Pa.C.S. §
742 and Pa.R.A.P. 341(a) & (b)(1) because it disposes of
all of [Grandmother]’s claims relating to her request for the
issuance of an SIJ eligibility order?

3. In the alternative, whether the Superior Court has
jurisdiction to review the trial court's order as a collateral
order under Pa.R.A.P. 313 because the issue of SIJ
eligibility is separable from and collateral to the custody
proceeding, the right involved is too important to be
denied, and the question presented is such that if review is
postponed until final judgment in the case, the claim will
be irreparabl[y] lost?

Grandmother's Brief at 7-8.

Based on the nature of Grandmother's arguments, we will
address her second and third issues first because they pertain
to the jurisdiction of this Court.

I. Jurisdiction & Appealability

[1]  [2]  [3]  [4] “[T]he appealability of an order directly
implicates the jurisdiction of the court asked to review the
order.” Knopick v. Boyle, 189 A.3d 432, 436 (Pa. Super. 2018)
(citation omitted). We note because questions concerning the
appealability of an order go to jurisdiction, they may be raised

sua sponte by this Court. Capuano v. Capuano, 823 A.2d
995, 998 (Pa. Super. 2003). “Jurisdiction is purely a question
of law; the appellate standard of review is de novo, and

the scope of review plenary.” Kapcsos v. Benshoff, 194
A.3d 139, 141 (Pa. Super. 2018) (en banc) (citation omitted).
Generally, “[f]or an order to be appealable, it must be (1)
a final order, Pa.R.A.P. 341-342; (2) an interlocutory order
appealable by right or permission, 42 Pa.C.S. § 702(a)-(b);
Pa.R.A.P. 311-312; or (3) a collateral order, Pa.R.A.P. 313.”
Ashdale v. Guidi Homes, Inc., 248 A.3d 521, 525 (Pa. Super.
2021).

[5]  [6]  [7] Pursuant to the Pennsylvania Rules of
Appellate Procedure, “a final order is one that disposes of
all claims and of all parties or is entered as a final order
pursuant to Pa.R.A.P. 341(c).” Situs Props., Inc. v. Jenkins
Court Realty Co., LP, 259 A.3d 993, 997 (Pa. Super. 2021)
(citation & footnote omitted).

A collateral order is an order [(1)] separable from and
collateral to the main cause of action [(2)] where the right
involved is too important to be denied review and [(3)] the
question presented is such that if review is postponed until
final judgment in the case, the claim will be irreparably lost.
Pa.R.A.P. 313(b). If an order satisfies the three-pronged test
set forth in Rule 313(b), this Court may exercise appellate
jurisdiction over the order, even though it is not final.

The collateral-order rule is a specialized, practical
application of the general rule that only final orders are
appealable as of right. As such, this Court must stringently
apply the requirements of the collateral-order doctrine. If
an order does not meet all three prongs of the collateral-
order test, this Court has no jurisdiction to consider an
appeal from that order.

*7  Smith v. O'Brien, 2023 WL 309009, at *2 (Pa. Super.
Jan. 19, 2023) (quotation marks & some citations omitted).

[8] Here, Grandmother complains that in accordance with

this Court's recent decision in Orozco, supra, she “has a
right to seek an SIJ eligibility order in the context of a custody
proceeding.” Grandmother's Brief at 12. She further asserts
the trial court's September 7, 2022, order qualifies as either
a final order or a collateral order. See Grandmother's Brief at
17. She states: “[T]he order constitutes a final order ... because
it disposes of all of [her] claims relating to [her] request for
the issuance of an order to establish [Child]’s eligibility for

[SIJ] status pursuant to 8 U.S.C. § 1101(a)(27)(J) and 8
C.F.R. § 204.11.” Id. at 18.
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In the alternative, Grandmother argues this Court has
jurisdiction over the matter pursuant to Pa.R.A.P. 313 because
the September 7, 2022, order constitutes a collateral order.
See Grandmother's Brief at 19. She states: (1) the order
“relates to a claim that is conceptually distinct from the merits
of the main cause of action” because she is not seeking a
modification of the custody order but rather requesting relief
“in the form of issuance of the findings of fact required
under [Section] 5323(d), solely for the purpose of establishing
[Child]’s eligibility for SIJ status before USCIS[;]” (2) the
case involves a right that is too important to be denied
review because Child “is in removal proceedings in the
Philadelphia Immigration Court and is seeking relief in the
form of [an] adjustment of status based, prospectively, on an
approved [p]etition for SIJ status[;]” and (3) Grandmother's
right to pursue SIJ status for Child “will be lost forever if the
requested relief is not granted.” Id. at 21-24.

[9]  [10] With respect to this question, we are guided by

this Court's decision in Orozco, supra. 10  In Orozco,
the appellant filed a petition seeking the issuance of an order
containing specific factual findings regarding her minor child
that were necessary to petition the USCIS for SIJ status

as to the child. Orozco, 284 A.3d at 476. The appellant
resided in Delaware County while the child's father resided

in Guatemala. Id. The father was not involved in the
child's life and did not participate in the proceeding at issue.

Id. “Before moving to the United States to live with [the

appellant, the child] lived with other relatives.” Id. In
April 2020, the appellant filed a complaint for sole physical

and legal custody of the child. Id. In March 2021, the
trial court held a hearing on the matter, at which time, the
appellant “asked the court to issue findings of fact sufficient

to petition USCIS for SIJ status.” Id. The court stated
that it would only consider the appellant's custody issue.

Id. at 477. The appellant then requested the opportunity
to amend her complaint to include the SIJ findings request,
to which the court indicated that it would take the request
“under advisement and issue an order. However, the court
never addressed [the appellant]’s request for leave to amend
and instead ... issued only a temporary custody order granting
[her] sole legal and physical custody of [the child]. The order

did not include the SIJ findings of fact.” Id. The appellant
then filed an emergency application, “requesting that the court
issue the findings of fact necessary to apply for SIJ status.”

Id. The court again declined her request and an appeal

subsequently followed. Id.

*8  The trial court found the order at issue was “not ripe for
review because it is a temporary order and thus interlocutory.”

Orozco, 284 A.3d at 477. A panel of this Court disagreed,
determining “the subject order is appealable as of right as a

collateral order.” Id. at 478. This Court analyzed the three
prongs of the collateral order doctrine, and determined:

[The appellant]’s emergency petition
for an SIJ order is separable from
[her] main custody action because we
can decide the propriety of the denial
of the SIJ motion without delving
into the merits of the underlying
custody case. Further, the interest at
issue — a predicate order for [the
child] to apply for SIJ status and seek
adjustment of his immigration status
— is an “important right” significant
enough to outweigh the efficiency
interests of the court. Lastly, [the
child]’s ability to obtain appellate
relief will be effectively foreclosed
if we deny immediate review. [The
appellant] candidly informs us that
deportation proceedings are pending
against [the child] and she sought the
SIJ order so he could obtain relief
from deportation. Hence, we conclude
that the ... order was immediately
appealable as a collateral order.

Id. at 478-79 (citations & footnote omitted; emphasis
added). Additionally, this Court concluded that the trial
court “abused its discretion” when it declined to provide
reasoning for its refusal on the record in any capacity, stating:
“The federal statutory scheme puts the factual determinations
necessary for SIJ status solely within the purview of state
courts. Yet the court flatly refused to issue the SIJ order. In this

posture, the refusal was an abuse of discretion.” Id. at 479.
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Turning to the present matter, it is evident that Orozco
is factually and procedurally similar to this present matter
— both relatives filed a custody action while also seeking
the issuance of an order containing specific factual findings
regarding SIJ status for a minor child. Both trial courts held
a hearing on the custody issue, but refused to address the
merits of the SIJ status requests and denied relief. Moreover,

like the appellant in Orozco, Grandmother contends that
the court's September 7, 2022, order qualifies as a collateral
order because: (1) it is separate from the custody action; (2)
it involves a right that is too important to be denied review
since deportation proceedings are pending against Child; and
(3) her right to pursue SIJ status for Child will be lost forever
if the relief is not granted. See Grandmother's Brief at 19-24.
Accordingly, we disagree with the court's suggestion that this
appeal should be quashed for lack of jurisdiction. Rather, this

case is controlled by Orozco, and the court's September 7,
2022, order qualifies as a collateral order that is immediately

appealable. 11

[11]  [12]  [13]  [14] We now turn to Grandmother's
substantive argument regarding the court's denial of her
petition seeking an SIJ order. She contends “there was
nothing improper with [her] request for the issuance of an SIJ
eligibility order” because “such a request can only be made
within the context of a custody, guardianship or dependency
proceeding.” Grandmother's Brief at 14. Grandmother states

that “ 8 U.S.C. § 1101(a)(27)(J) and 8 C.F.R. § 204.11
grant state juvenile courts exclusive jurisdiction to make
certain findings relating to SIJ eligibility.” Grandmother's
Brief at 15. Moreover, she maintains the following:

*9  Federal law requires the
issuance of an SIJ eligibility order
by a state juvenile court as a
prerequisite to pursuing SIJ status
before USCIS. By necessity, SIJ
eligibility must be determined in
a state custody, guardianship, or
dependency proceeding, applying state
law. [Grandmother]’s request for an
SIJ eligibility order was proper and
appropriate in the context of the
custody proceeding and the denial of
such relief violated [Grandmother]’s
fundamental right to due process.

Further, the failure to deny the
application without a hearing and
without articulating any reasons for the
denial violates Appellant's right to due
process and deprives this Court of its
ability to review the decision for error.

Id. at 16.

We may reverse a decision in an
equity matter only for an error of law
or abuse of discretion. The findings
of fact made by the trial court will
not be disturbed unless they are
unsupported by competent evidence
or are demonstrably capricious. To
the extent that this appeal implicates
statutory interpretation, our standard
of review is de novo, and our scope
of review is plenary. We review trial
courts’ interpretations of statutes for
error of law.

Orozco, 284 A.3d at 479 (citations & quotation marks
omitted).

We note that at the outset of the hearing, the trial court
was disinclined to consider Grandmother's petition based on
several procedural nuances of the case, which it also relied
on in its Rule 1925(a) opinion — particularly, (1) the fact

that it was not a juvenile or dependency court, 12  and (2)
the fact that Grandmother filed a petition for special relief,
which it construed as not the proper vehicle for seeking this

specific relief. 13  We disagree with these conclusions for
several reasons.

[15]  [16] First, the trial court in Orozco was not a
juvenile or dependency court, and there is no indication
that the minor child was declared dependent upon the
court or legally committed to an agency/department of the
Commonwealth. Nevertheless, this Court still found that
the lower court erred by refusing to address the petition.

See Orozco, 284 A.3d at 478-79. It merits mention that

the language of 8 C.F.R. § 204.11(c) refers to all three
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terms — juvenile, dependency, and custody. We note the
federal statute's language is intended to be all-encompassing,
covering the 50 states as well as the District of Columbia. The
purpose of the law is to address issues of abuse, abandonment,
and neglect. See Yeboah, 345 F.3d at 221. Accordingly, we

cannot conclude Section 204.11 would restrict the SIJ
classification to only a juvenile court having administrative
power. We point out that in this Commonwealth, a court
of common pleas is the proper judicial body to review
allegations of child abuse, and specifically, an orphans’ court
has the most fitting jurisprudence. Accordingly, the rationale
of the trial court in the present matter is erroneous.

[17] Second, we note that while Grandmother may have
filed her request as a petition for special relief which may
not have been the most appropriate practice, the title of the
document should not control where the substance of the relief
requested is clear — particularly where a child is the subject
of the underlying matter. Where there are allegations of abuse,
neglect, or abandonment regarding a child, a reviewing court
should excuse the misnomer and address the merits set forth
in the filing.

[18] Next, we point out that in its Rule 1925(a) opinion, the

trial court opined that Orozco is distinguishable from the

case sub judice because, in Orozco, this Court “addressed
[SIJ status] findings in the context of the lower court's failure
to provide a rationale for its declining to make such findings[,
which is] not the case in the present matter.” Trial Ct. Op.
at 6 n.3; see also id. at 15. Then, contrary to its statements
at the hearing, the trial court decided to address the SIJ
status issue in its opinion, determining there was insufficient
credible evidence to support Grandmother's requested relief
and specific findings. See Trial Ct. Op. at 9-10. The court
analyzed the issue, relying on the testimony of Grandmother
and Child during the custody part of the August 19th hearing,
to find no evidence of abuse and abandonment. Id. The court
further stated:

*10  In the present matter, [it]
provided [Grandmother] with a
meaningful opportunity to present her
entire case, has now discussed the
reasons for its denial [o]rder, and is
addressing the alleged errors set forth
by [Grandmother] as permitted by
Rule 1925(a). Finally, the trial court

may make findings that would permit
a litigant primarily seeking relief from
abuse or neglect to apply for [SIJ
status], if the evidence supports such
findings. There is no legal requirement
that a trial court make such findings,
especially where, as here, the evidence

does not warrant it. Neither Orozco
nor federal law requires a court to turn
a blind eye to the evidence of record
in order to make findings that would
support an [SIJ status] application.

Id. at 16 (italics in original; citation omitted).

We find that the trial court's analysis is misplaced. As
mentioned above, at the August 19th hearing, because the
court opposed reviewing the SIJ status matter for several
reasons, it limited the testimony to the custody issue and the

Section 5328(a) factors. Grandmother was not provided
with the opportunity to make the case concerning allegations
of abuse, neglect, and abandonment in the context of an
SIJ classification. The court then looked at that testimony
through the lens of the custody complaint and entered the
order awarding Grandmother legal and physical custody of
Child. See Memorandum in Support of Custody Order at 1-5.
Now, in its Rule 1925(a) opinion, the court is trying to apply a
different lens to the same testimony and address the SIJ status
issue.

The court's actions amounted to an abuse of discretion. A
reasonable person would not agree that Grandmother was
given a full opportunity to present her case regarding Child's
SIJ status. Moreover, based on the refusal to review the matter
and the inadequate testimony, the court cannot retroactively

make specific findings as to the SIJ determination. 14  As
such, we disagree with the court's determination that there
was insufficient credible evidence to support Grandmother's
requested relief and specific findings. See Trial Ct. Op.
at 9-10. We conclude the court abused its discretion in
refusing to address Grandmother's petition for special relief.
Accordingly, we vacate the trial court's order and remand for
a new hearing to address factual findings with respect to Child
that are predicate to the SIJ status determination regarding

evidence of abuse, abandonment, or neglect. See Orozco,

284 A.3d at 479. 15
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*11  Order vacated. Case remanded for further proceedings
consistent with this opinion. Jurisdiction relinquished.

Judge Bowes joins the opinion.

Judge Sullivan files a concurring statement.

CONCURRING STATEMENT BY SULLIVAN, J.:
The learned majority thoroughly and persuasively explains its
holding that the trial court abused its discretion by refusing
to consider a request for findings related to the subject child's
status as a special immigrant juvenile (“SIJ”). This Court's
precedent compels me to agree that the trial court erred in
suggesting that it lacked jurisdiction to make such findings.

See Orozco v. Tecu, 284 A.3d 474, 479 (Pa. Super. 2022).
However, I write separately based on my view that the

SIJ statute, 8 U.S.C.A. § 1101(a)(27)(J), presents unique
problems, which, without further guidance from our Supreme
Court and General Assembly, will continue to challenge our
orphans’, juvenile, and family courts.

The SIJ statute and the implementing regulations are
remarkable insofar as they enlist state courts as part of the
immigration process and delegate to those courts’ findings
that, inter alia: reunification with one or both of the child's
parents is not viable due to abuse, neglect, or abandonment
and it would not be in the child's best interests to return to a

foreign country of origin or last habitual residence. See 8

U.S.C.A. § 1101(a)(27)(J); 8 C.F.R. § 204.11(b)- (c).
Although a state court does not make an ultimate immigration
decision, state courts are an integral part of the SIJ status

proceedings. See Orozco, 284 A.3d at 477. This hybrid
approach of engrafting federal immigration law unto state
law rests on a presumption that state courts have special
competence when addressing abandonment, neglect, and

abuse and determining a child's best interests. See In re
J.J.X.C., 318 Ga.App. 420, 734 S.E.2d 120, 124 (2012).

Pennsylvania courts have only recently addressed the SIJ

statute in published decisions in Orozco and Velasquez
v. Miranda, ––– A.3d ––––, 2023 PA Super 111, 2023

WL 4069151 (Pa. Super. 2023). 1  The SIJ statute is not
new, however, and other state courts’ interpretations and

applications of the statute have resulted in inconsistent

decisions. 2

*12  Initially, interpreting the SIJ statute as requiring a
state court to make certain findings is problematic. The SIJ
statute itself contains no language that mandates a state court

make SIJ findings, see Canales v. Torres Orellana, 67
Va.App. 759, 800 S.E.2d 208, 217 (2017), nor could the
federal SIJ statute and associated regulations so command
without implicating the principles of federalism and the Tenth
Amendment. Cf. MCI WorldCom, Inc. v. Pennsylvania Pub.
Util. Comm'n, 577 Pa. 294, 844 A.2d 1239, 1251 (2004)
(noting that “The Tenth Amendment prohibits Congress from
requiring states to administer federal programs against their
will[,]” but a “[f]ederal regulation does not commandeer a
state's legislative power or violate the Tenth Amendment as
long as the state is given a choice regarding whether or not

to enforce the regulation”); accord de Rubio v. Rubio
Herrera, 541 S.W.3d 564, 573 n.9 (Mo. Ct. App. 2017).

Next, no settled interpretation or application of the SIJ
statute has developed among the other states, and there
is no unified body of law for considering what evidence
will be sufficient to require SIJ findings. Pennsylvania has
only recently begun to take first steps into this area. See
Velasquez, 2023 WL 4069151, at *8 (holding that a child did
not meet the statutory definition of an SIJ when the child
resided with one parent in the United States; the child was
not adjudicated dependent or under the custody of a state
agency, entity, or individual appointed by a state court; the
trial court's grant of sole legal and physical custody of the
child to the mother was not an appointment of a custodian

for the child). 3  I acknowledge that our family, juvenile,
and orphans’ courts have unique competence to determine
the best interests of a child, particularly when a parent
and the child have a significant connection to Pennsylvania
and substantial evidence exists in Pennsylvania. Moreover,
findings of abuse, abandonment and neglect under our law
and SIJ findings may overlap. However, our courts will face
obvious practical limitations because substantial evidence
is or may not be readily available in Pennsylvania and, as
here, the court may have to determine whether past abuse,
neglect, or abandonment occurred in the foreign country and
whether it is not in a child's best interest to return to that
county. Furthermore, the trial court in this case will not
have the benefit of adversarial testing of the evidence or

legal theories. 4  Thus, without settled procedures for bringing
and considering a request for SIJ findings, it is likely that
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our courts will face similar confusion and produce similar
inconsistent results as experienced in other state courts.

Lastly, I would note that other states have enacted legislation

addressing SIJ findings. 5  While I concur with today's narrow

decision based on its application of Orozco, I believe that
the issues concerning the SIJ statute demand attention from
our General Assembly and the rulemaking authority of our
Supreme Court.

*13  Thus, I respectfully concur in the result.

Judge Bowes joins this concurring statement.

All Citations

--- A.3d ----, 2023 WL 4778496, 2023 PA Super 135

Footnotes

1 Rule 1915.13 provides:

At any time after commencement of the action, the court may on application or its own motion grant
appropriate interim or special relief. The relief may include, but is not limited to, the award of temporary
legal or physical custody; the issuance of appropriate process directing that a child or a party or person
having physical custody of a child be brought before the court; and a direction that a person post security
to appear with the child when directed by the court or to comply with any order of the court.

Pa.R.C.P. 1915.13.

2 Child also shared the home with her maternal great-grandmother and three siblings. See N.T. at 12, 15.

3 In the complaint, Grandmother alleged, in relevant part:

13. Reunification with Father is not viable because Father is not willing to support and provide for Child.
Father has abandoned and neglected the Child.

14. Reunification with Mother is not viable because Mother does not have the financial means to support
and provide for Child.

15. The best interest and permanent welfare of the Child will be served by granting the relief requested
because the Child will be in a safe and loving environment. [Grandmother] provides the Child safety,
protection and physical, mental and moral welfare. In addition, it is not the Child's best interest to return to
El Salvador because there is no appropriate relative who can provide adequate care or supervision.

Custody Complaint at 3 (unpaginated).

4 The statute was ratified for the following reasons:

The SIJ provisions of the INA were enacted in 1990 to protect abused, neglected, or abandoned children
who, with their families, illegally entered the United States. Congress provided an alternative to deportation
for these children. Rather than being deported along with abusive or neglectful parents, or deported to
parents who had abandoned them once in the United States, such children may seek special status to
remain in the United States.
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Yeboah v. United States DOJ, 345 F.3d 216, 221 (3d Cir. 2003). “Although not binding on us, we may cite
federal authority for its persuasive value.” Toppy v. Passage Bio, Inc., 285 A.3d 672, 690 n.7 (Pa. Super.
2022).

5 Counsel for Grandmother offered into evidence “the declaration and acceptance of service for [M]other and
the service on [F]ather, which was personally served by his brother.” N.T. at 4.

6 At the beginning of its analysis, the trial court stated it “was not sitting as a dependency or juvenile court, as
those terms are defined by Pennsylvania law.” See Order, 9/7/22, at 1 n.1 (unpaginated).

7 Grandmother did not file an appeal regarding the court's custody order.

8 In the concise statement, Grandmother raised the following claims:

1. The [trial c]ourt abused its discretion and violated due process of the law as guaranteed by the Fifth
Amendment by denying [Grandmother]’s request for special relief and specific findings of fact.

2. The [c]ourt erred in finding that it is not a “juvenile court” for the purposes of [SIJ status] classification.

3. The [c]ourt erred and abused its discretion in denying [Grandmother]’s special request for relief and
specific findings when it had proper jurisdiction to do so.

4. The [c]ourt egregiously misapplied and misinterpreted both Pennsylvania state law and [SIJ status]
federal law.

5. The [c]ourt violated [Grandmother]’s right to Due Process because it deprived [her] and [Child] of a
remedy for the minor's right to seek SIJ status.

6. The [c]ourt erred and violated [Grandmother]’s right to Due Process by failing to place on the record
a comprehensive discussion of the reasons for the final order denying special relief and specific findings
of fact.

7. [Grandmother] reserves the right to supplement and/or amend this [concise statement] pursuant to Rule
1925(b)(2) and Pa.R.A.P. 902, as the hearing transcript has not been received to date ....

Grandmother's Concise Statement of Errors Complaint of on Appeal, 10/6/22, a 1-2 (unpaginated; footnote
omitted).

9 Relatedly, the trial court found Grandmother lacked standing to appeal the custody order because she
received the relief she requested in her complaint, and therefore, was the prevailing party. See Trial Ct. Op.
at 4-5.

10 We note that Orozco was decided after the trial court entered its September 7, 2022, order, but before it
issued its Rule 1925(a) opinion. “[I]t is well settled that Pennsylvania appellate courts apply the law in effect
at the time of the appellate decision. This means that we adhere to the principle that a party whose case is
pending on direct appeal is entitled to the benefit of changes in law which occur before the judgment becomes
final.” In re Adoption of A.M.W., 289 A.3d 109, 115 n.6 (Pa. Super. 2023) (en banc) (citation and quotation
marks omitted). Moreover, we note that one three-judge panel of this Court cannot overrule another. See

Commonwealth v. Taggart, 997 A.2d 1189, 1201 n.16 (Pa. Super. 2010); see also Commonwealth v.
Taylor, 437 Pa.Super. 102, 649 A.2d 453, 455 (1994).
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As will be discussed infra, the trial court discussed Orozco in its Rule 1925(a) opinion but found that it
was distinguishable. See Trial Ct. Op. at 6 n.3, 15-16.

11 Consequently, we need not reach the question of whether the order at issue constitutes a final order.

12 See N.T. at 5-7; Trial Ct. Op. at 12.

13 See N.T. at 7-8; Trial Ct. Op. at 6-8.

14 We recognize there was testimony as to the lack of abuse regarding Mother, and limited information as to
Father's involvement. See N.T. at 11, 15. However, this testimony was asked in the context of the custody
issue, not an SIJ determination.

15 We take this moment to acknowledge that the law in this area has not been fully developed. While the statute
was enacted in 1990, its interpretation and application in this Commonwealth has been limited until very

recently. See Orozco; see also Velasquez v. Miranda, ––– A.3d ––––, 2023 WL 4069151 (Pa. Super.
June 20, 2023).

Moreover, the statute creates a unique procedural caveat where the ultimate determination is of the federal

immigration nature, but preliminary factual determinations are made by state courts. See Orozco, 284
A.3d at 477 (citation omitted). Since the statute's enactment, no settled interpretation or application of the
SIJ statute has been developed among the states, and there is no unified body of law for considering what
evidence will be sufficient to support SIJ findings. As such, the courts of this Commonwealth may face
confusion and produce inconsistent results in future proceedings as we see this type of case occurring often
in the future. Consequently, we note that further guidance from the Pennsylvania Supreme Court and General
Assembly may help to clarify those problems that will continue to challenge our orphans’, juvenile, and family
courts.

1 A petition for reargument in Velasquez is currently pending before this Court.

2 Congress enacted the first SIJ statute in 1990 and amended it in 1991, 1994, 1998, and 2005. The earlier
iterations of the statute appear to have been limited to cases where a child's parents brought a child to the
United States, but the child became eligible for long-term foster care. See Yeboah v. U.S. Dep't of Justice,
345 F.3d 216, 221-22 (3d Cir. 2003) (noting that the original SIJ statute provided an alternative to deporting a
child along with abusive parents or deporting a child to parents who abandoned the child once in the United
States). Congress amended the statute in 2008 to its current form.

Commentators have noted the striking variance among the state courts’ interpretations and applications
of the SIJ statute. See, e.g., Richard F. Storrow, Unaccompanied Minors at the U.S.-Mexico Border: The
Shifting Sands of Special Immigrant Juvenile Status, 33 Geo. Immigr. L.J. 1, 20-29 (2018) (discussing state
court decisions); Gregory E. Catangay, Abandoning the Status Quo: Towards Uniform Application of Special
Immigrant Juvenile Status, 20 U.C. Davis J. Juv. L. & Pol'y 39, 73-74 (2016) (arguing that the variances in state
law undermines the intent of the SIJ statute and that Congress should remove the state court requirements
from the SIJ and keep the program within the purview of the federal system).

3 Other state courts interpreting the SIJ statute have reached contrary conclusions. See, e.g., De Guardado
v. Guardado Menjivar, 901 N.W.2d 243, 248 (Minn. Ct. App. 2017).

4 Here, the moving party filed an unopposed petition for custody of child against the child's parents who resided
in a different country and did not participate at the hearing.
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5 See, e.g., Cal. Civ. Proc. Code § 155; Colo. Rev. Stat. Ann. § 14-10-123 (1.5); Conn. Gen. Stat. Ann. §
45a-608n(c); 705 Ill. Comp. Stat. Ann. 405/1-4.3(a); Me. Rev. Stat. tit. 22, § 4099-I 3.; Minn. Stat. Ann. §
257D.01 subd.4; Neb. Rev. Stat. Ann. § 43-3806; Nev. Rev. Stat. Ann. § 3.2203(1); Wash. Rev. Code Ann.
§ 13.90.901(1)-(2).
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Synopsis
Background: Mother filed custody complaint against father
seeking sole legal and physical custody of children, and
requesting that the court award children special immigrant
juvenile status (SIJS). The Court of Common Pleas, Delaware
County, Civil Division, No. CV-2021-02235, Atinuke B.
Moss, J., granted mother sole legal and physical custody of
the children, but declined to find children eligible for SIJS,
and denied mother's petition for reconsideration. Mother filed
children's fast track appeal.

Holdings: The Superior Court, No. 2688 EDA 2022, King,
J., held that:

[1] mother's failure to abide by rule requiring her to
submit concise statement of errors complained of on appeal
contemporaneously with her notice of appeal did not warrant
dismissal of appeal;

[2] mother properly preserved her issues for appeal in her
concise statement; and

[3] children were not eligible for special immigrant juvenile
status (SIJS).

Affirmed.

Procedural Posture(s): On Appeal; Motion for Physical
Custody; Motion for Legal Custody.

West Headnotes (10)

[1] Child Custody Assignment of errors and
briefs

Mother's failure to abide by rule requiring her to
submit concise statement of errors complained
of on appeal contemporaneously with her
notice of appeal did not warrant dismissal of
children's fast track appeal filed by mother in
proceeding on mother's complaint seeking sole
legal and physical custody of the children and
requesting that the children be awarded special
immigrant juvenile status (SIJS); following an
appellate order directing mother to submit her
concise statement, mother submitted her concise
statement prior to the date set forth in the
order, mother ultimately complied with the
appellate court's directive, and her asynchronous
filing of concise statement did not prejudice
father, who had no involvement in the case,
or impede the trial court's ability to draft an
opinion. Immigration and Nationality Act § 101,

8 U.S.C.A. § 1101(a)(27)(J); Pa. R. App. P.
1925(a)(2)(i).

[2] Appeal and Error Purpose and functions

A concise statement of errors complained of on
appeal must be specific enough for the trial court
to identify and address the issues the appellant
wishes to raise on appeal. Pa. R. App. P. 1925.

[3] Appeal and Error Purpose and functions

In essence, the purpose of rule requiring filing of
a concise statement of errors complained of on
appeal is to allow the trial court to easily discern
the issues an appellant intends to pursue on
appeal and to allow the court to file an intelligent
response to those issues in an opinion. Pa. R.
App. P. 1925(b).

[4] Appeal and Error Defects or errors in
making case or statement
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A concise statement of errors complained of
on appeal that is too vague to allow the court
to identify the issues raised on appeal is the
functional equivalent to no concise statement at
all. Pa. R. App. P. 1925(b).

[5] Child Custody Assignment of errors and
briefs

Mother's concise statement of errors complained
of on appeal essentially raised one issue,
specifically, whether the trial court's decision
regarding children's eligibility for special
immigrant juvenile status (SIJS) was erroneous
as against the facts of record, applicable law, and
at odds with the trial court's custody decision
in mother's favor, and thus mother's concise
statement properly preserved her issues for
appeal in mother's children's fast track appeal,
even though filing was anything but concise
and was not the typical formatting; if anything,
mother's statement was overly specific and more
detailed than necessary to preserve her claims,
and mother not only specified the issues but also
cited the record and legal authority to support her
claims. Immigration and Nationality Act § 101,

8 U.S.C.A. § 1101(a)(27)(J); Pa. R. App. P.
1925(a)(2)(i).

[6] Aliens, Immigration, and
Citizenship Special immigrants

Child Custody Operation and Effect

Children had not been adjudicated dependent or
placed in the legal custody of a state agency
or an individual or entity appointed by a state
or juvenile court at conclusion of action in
which mother filed complaint against father for
custody of children and asked trial court to award
children special immigrant juvenile status (SJIS),
and therefore children, who were citizens of
Guatemala, were not eligible for SJIS at that
time, even though trial court awarded mother
sole custody of children; children resided with
mother, mother's two sisters, and children of one
of mother's sisters, SJIS statute contemplated
scenario in which a court appointed an individual
or an entity to have custody of a child, and

trial court did not appoint mother to have
custody. Immigration and Nationality Act § 101,

8 U.S.C.A. § 1101(a)(27)(J); 8 C.F.R. §
204.11(b, c).

2 Cases that cite this headnote

[7] Courts Construction of federal
Constitution, statutes, and treaties

The construction of a federal statute is a matter
of federal law.

[8] Statutes Language and intent, will,
purpose, or policy

Statutes Design, structure, or scheme

Under federal rules of statutory construction, in
determining the meaning of a federal statute,
the courts look not only to particular statutory
language, but also to the design of the statute as
a whole and to its purposes.

[9] Statutes Policy behind or supporting
statute

When the courts confront circumstances not
plainly covered by the terms of a federal statute,
suggesting that Congress did not contemplate
the issue, they endeavor to give statutory
language the meaning that advances the policies
underlying the legislation.

[10] Aliens, Immigration, and
Citizenship Special immigrants

The purpose behind the statute governing
special immigrant juvenile status (SIJS) is to
assist a limited group of abused children who
are essentially wards of the United States.

Immigration and Nationality Act § 101, 8
U.S.C.A. § 1101(a)(27)(J).
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BEFORE: PANELLA, P.J., KING, J., and STEVENS, P.J.E. *

Opinion

OPINION BY KING, J.:

Appellant, Licely Juarez Velasquez (“Mother”), appeals from
the order entered in the Delaware County Court of Common
Pleas, which declined to find her minor children, S.M.J. (born
in 2007) and E.M.J. (born in 2010) (“Children”) eligible for

Special Immigrant Juvenile Status (“SIJS”). 1  We affirm.

The relevant facts and procedural history of this case are as
follows. Mother and Appellee, Lizardo Marroquin Miranda
(“Father”), are the biological parents of Children. On March
5, 2021, Mother filed a custody complaint seeking sole legal
and physical custody of Children. Mother also attached to
her custody complaint a proposed order asking the court
to award Children SIJS. The court scheduled a hearing for
June 22, 2022. At the June 22, 2022 hearing, the court
raised questions concerning its jurisdiction because neither
of the parties are citizens of the United States nor are

Children citizens of the United States. 2  Mother subsequently
briefed the jurisdictional issue and argued that under Section
5402 of the Uniform *840  Child Custody Jurisdiction and
Enforcement Act, the court had exclusive jurisdiction over
the custody matter because Pennsylvania is the home state

of Children. 3  On July 7, 2022, the court entered an order
asserting that it lacked jurisdiction over the custody matter.
The next day, Mother filed a petition for reconsideration and
an evidentiary hearing. The court granted relief and scheduled
a custody trial for August 15, 2022.

The court held a custody trial on August 15, 2022, at which

Mother testified. 4  On September 20, 2022, the court granted
Mother sole legal and physical custody of Children, but the
court declined to find Children eligible for SIJS. On October
11, 2022, Mother filed a petition for reconsideration. While
the petition remained pending, Mother filed a timely notice of

appeal on October 19, 2022. On October 27, 2022, the court
denied the petition for reconsideration. On November 14,
2022, this Court directed Mother to file a concise statement
of errors complained of on appeal no later than November 28,
2022. Mother filed her statement on November 21, 2022.

Mother raises three issues on appeal:

Whether...Mother properly preserved the issues raised in
her Rule 1925(b) Statement?

Whether the trial court erred in denying [M]other's request
to find that reunification of the minor children with
their father is not viable due to abandonment, abuse or
neglect, or a similar basis under state law because the trial
court construed both federal and state remedial statutes
narrowly and ignored or misapplied state definitions of
abandonment, abuse and neglect to reach its conclusions?

Whether the trial court's refusal to conclude that it is
not in the best interest of the minor children to return
to Guatemala is unreasonable, and therefore an abuse of
discretion, given [M]other's credible testimony and the
trial court's findings of fact in support of its custody
determination?

(Mother's Brief at 6).

[1] In her first issue, Mother acknowledges that she failed
to file her concise statement of errors complained of on
appeal contemporaneously with her notice of appeal. Mother
argues, however, that once this Court directed her to file a
concise statement, she complied with the timeframe set by this
Court's order. Thus, Mother asserts that she cured any defect
concerning her failure to file the statement.

Additionally, Mother asserts that her concise statement
clearly and concisely identified the issues she sought to
raise on appeal. Mother contends that her concise statement
discussed the trial court's narrow construction of relevant
federal and state statutes, and the court's misapplication of, or
failure to consider, the definitions *841  of “abandonment,”
“abuse,” and “neglect,” relevant to a determination of
SIJS. Mother claims these were the precise challenges she
planned to assert on appeal. Mother maintains her concise
statement further addressed the court's failure to conclude
that reunification of Children with Father and a return to
Guatemala would be against Children's best interests. Mother
avers that she also raised in her statement that the court's
failure to find Children eligible for SIJS contradicts its
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custody award in favor of Mother. Mother insists this was
another issue she intended to, and does, raise on appeal.
Mother concludes that she submitted her concise statement
in a timely fashion after receipt of this Court's directive, and
properly preserved her issues such that we may review her
issues on appeal. We agree.

Pennsylvania Rule of Appellate Procedure 1925(a)(2)(i)
provides that in a children's fast track appeal, “[t]he concise
statement of errors complained of on appeal shall be filed
and served with the notice of appeal.” Pa.R.A.P. 1925(a)(2)
(i). Nevertheless, this Court has held that “in all children's
fast track cases, the failure to file a concise statement of
errors complained on appeal with the notice of appeal will
result in a defective notice of appeal, to be disposed of on

a case by case basis.” In re K.T.E.L., 983 A.2d 745, 747
(Pa.Super. 2009). In deciding whether to quash or dismiss
an appeal for noncompliance with Rule 1925(a)(2)(i), the

K.T.E.L. Court directed us to the guidelines set forth in
Stout v. Universal Underwriters Ins. Co., 491 Pa. 601, 421

A.2d 1047 (1980). See id. In Stout, our Supreme Court
stated:

The extreme action of dismissal should be imposed
by an appellate court sparingly, and clearly would be
inappropriate when there has been substantial compliance
with the rules and when the moving party has suffered no
prejudice.

* * *

The Rules of Appellate Procedure were adopted to insure
the orderly and efficient administration of justice at the
appellate level. They were not intended, however, to
be so rigidly applied as to result in manifest injustice,
particularly when there has been substantial compliance
and no prejudice.

Stout, supra at 604-05, 421 A.2d at 1049.

[2] Additionally, we observe that:

A concise statement of errors complained of on appeal
must be specific enough for the trial court to identify and
address the issues the appellant wishes to raise on appeal.
Pennsylvania Rule of Appellate Procedure 1925 provides
that a Rule 1925(b) statement shall concisely identify each
ruling or error that the appellant intends to challenge with
sufficient detail to identify all pertinent issues for the judge.

Issues not included in the Statement and/or not raised in
accordance with the provisions of this paragraph (b)(4) are
waived.

This Court has considered the question of what constitutes
a sufficient Pa.R.A.P. 1925(b) statement on numerous
occasions and has established that an appellant's concise
statement must properly specify the error to be addressed
on appeal.

S.S. v. T.J., 212 A.3d 1026, 1030-31 (Pa.Super. 2019)
(internal citations, quotation marks, and brackets omitted).

[3]  [4] “In essence, the purpose of requiring a concise
statement of [errors] complained of on appeal under Pa.R.A.P.
1925(b) is to allow the trial court to easily discern the
issues an appellant intends to pursue on appeal and to
allow the court to file an intelligent response to those
issues in an opinion pursuant to Pa.R.A.P. 1925(a).” Id.

at 1032. See also  *842  Kanter v. Epstein, 866 A.2d
394, 401 (Pa.Super. 2004), cert. denied, 546 U.S. 1092,
126 S.Ct. 1048, 163 L.Ed.2d 858 (2006) (stating: “By
raising an outrageous number of issues, the Defendants have
deliberately circumvented the meaning and purpose of Rule
1925(b) and have thereby effectively precluded appellate
review of the issues they now seek to raise”). “[A] [c]oncise
[s]tatement which is too vague to allow the court to identify
the issues raised on appeal is the functional equivalent to no

[c]oncise [s]tatement at all.” Id. at 400.

Instantly, Mother did not file a concise statement of errors
complained of on appeal contemporaneously with her notice
of appeal, even though this case is designated as a children's
fast track case. See Pa.R.A.P. 1925(a)(2)(i). Consequently,
this Court entered an order on November 14, 2022, directing
Mother to file a concise statement of errors complained of
on appeal no later than November 28, 2022. Mother filed her
statement on November 21, 2022. Under these circumstances,
we see no reason to dismiss Mother's appeal for her technical
noncompliance with Rule 1925(a)(2)(i). Mother ultimately
complied with this Court's directive, and her belated filing
did not prejudice Father (who has had no involvement in this
case) or impede the trial court's ability to draft an opinion. See

K.T.E.L., supra. See also Stout, supra.

[5] Turning to whether Mother's Rule 1925 statement
properly preserved her appellate issues, the trial court
described Mother's statement as “overly verbose, generalized,
and vague necessitating the court to guess and search for the
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issues being raised and attempt to guess at [Mother's] intended
issues to be framed for appeal.” (Trial Court Opinion, filed
12/29/22, at 13). The trial court deemed all of Mother's issues
waived on appeal on this basis, relying on S.K. v. C.K., No.
1311 EDA 2022, 2022 WL 17098637 (Pa.Super. filed Nov.

22, 2022) (unpublished memorandum) 5  (holding father's
eight-page “concise” statement raising 41 issues failed to
comply with requirements of Rule 1925(b)(4), constituting
waiver of issues on appeal).

While we acknowledge that Mother's Rule 1925 filing is
anything but concise and does not appear in the typical
formatting of a concise statement of errors, we cannot agree
with the trial court that Mother failed to preserve her claims
for appeal. Specifically, upon our review of Mother's Rule
1925 statement, we cannot say that the statement is vague
or that it was insufficient to permit the trial court to identify

the issues Mother sought to raise on appeal. See Kanter,
supra. If anything, Mother's statement is overly specific
and more detailed than necessary to preserve her claims.
Mother not only specified the issues she sought to raise on
appeal, but she cited the record and legal authority to support
her claims. We further note that Mother did not purport to
raise an “outrageous” number of issues on appeal. Compare

id.; S.K., supra. Rather, Mother essentially raised one
issue: whether the trial court's decision regarding Children's
eligibility for SIJS was erroneous as against the facts of
record, applicable law, and at odds with the court's custody
decision in favor of Mother. Consequently, we decline to
deem Mother's appellate issues waived and will proceed to a
merits review of her claims.

[6] In her second and third issues combined, Mother argues
that the court's denial of SIJS eligibility for Children is
diametrically *843  opposed to the trial court's custody
decision in Mother's favor. Specifically, Mother contends that
the court needed to decide whether reunification with Father
was viable due to Father's abandonment, abuse, or neglect.
If the court found that reunification was not viable, Mother
maintains the court was required to find Children eligible for
SIJS. Mother complains that the court readily found evidence
of Father's abandonment, abuse and/or neglect such that the
court awarded Mother sole physical and legal custody of
Children. Nevertheless, Mother emphasizes that the court
failed to make the same findings relevant to SIJS eligibility
for Children. Mother insists that SIJS eligibility does not
require the initiation of formal proceedings against Father to
support a finding of abandonment, abuse, or neglect.

Further, Mother argues it is in Children's best interests
not to return to Guatemala. Mother stresses that there are
less educational opportunities for Children in Guatemala.
Mother asserts that neither Father nor Children's step-siblings
would have any relationship with Children if Children were
forced to return to Guatemala. Mother contends that Children
previously witnessed Father's physical abuse against Mother.
Mother concludes that the trial court abused its discretion
concerning its findings regarding Children's best interests,
and this Court must grant Mother relief. We disagree, albeit
on different grounds than the trial court.

[7]  [8]  [9] When interpreting a federal statute, we apply
the following principles:

The construction of a federal statute
is a matter of federal law. Under
federal rules of statutory construction,
in determining the meaning of a
federal statute, the courts look not
only to particular statutory language,
but also to the design of the statute
as a whole and to its purposes.
Furthermore, when the courts confront
circumstances not plainly covered by
the terms of a statute, suggesting
that Congress did not contemplate the
issue, they endeavor to give statutory
language the meaning that advances
the policies underlying the legislation.

Zaleppa v. Seiwell, 9 A.3d 632, 636 (Pa.Super. 2010)
(quoting Council 13, American Federation of State, County
and Mun. Employees, AFL-CIO ex-rel. Fillman v. Rendell,
604 Pa. 352, 379-80, 986 A.2d 63, 80 (2009)) (internal
citations omitted).

SIJS is an immigration status that may be awarded to:

(J) an immigrant who is present in the United States—

(i) who has been declared dependent on a juvenile court
located in the United States or whom such a court has
legally committed to, or placed under the custody of,
an agency or department of a State, or an individual
or entity appointed by a State or juvenile court located
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in the United States, and whose reunification with 1 or
both of the immigrant's parents is not viable due to
abuse, neglect, abandonment, or a similar basis found
under State law;

(ii) for whom it has been determined in administrative or
judicial proceedings that it would not be in the alien's best
interest to be returned to the alien's or parent's previous
country of nationality or country of last habitual residence;
and

(iii) in whose case the Secretary of Homeland Security
consents to the grant of special immigrant juvenile status,
except that—

(I) no juvenile court has jurisdiction to determine the
custody status or placement of an alien in the custody of
*844  the Secretary of Health and Human Services unless

the Secretary of Health and Human Services specifically
consents to such jurisdiction; and

(II) no natural parent or prior adoptive parent of any alien
provided special immigrant status under this subparagraph
shall thereafter, by virtue to such parentage, be accorded
any right, privilege, or status under this chapter[.]

8 U.S.C.A. § 1101(a)(27)(J) (emphasis added).

Additionally, the Code of Federal Regulations provides:

§ 204.11 Special immigrant juvenile classification.

* * *

(b) Eligibility. A petitioner is eligible for classification as
a special immigrant juvenile under section 203(b)(4) of the
Act as described at section 101(a)(27)(J) of the Act, if they
meet all of the following requirements:

(1) Is under 21 years of age at the time of filing the petition;

(2) Is unmarried at the time of filing and adjudication;

(3) Is physically present in the United States;

(4) Is the subject of a juvenile court order(s) that meets
the requirements under paragraph (c) of this section;
and

(5) Obtains consent from the Secretary of Homeland
Security to classification as a special immigrant juvenile.
For [United States Citizenship and Immigration Services

(“USCIS”)] to consent, the request for SIJ classification
must be bona fide, which requires the petitioner to
establish that a primary reason the required juvenile court
determinations were sought was to obtain relief from
parental abuse, neglect, abandonment, or a similar basis
under State law. USCIS may withhold consent if evidence
materially conflicts with the eligibility requirements in
paragraph (b) of this section such that the record reflects
that the request for SIJ classification was not bona fide.
USCIS approval of the petition constitutes the granting of
consent.

(c) Juvenile court order(s).

(1) Court-ordered dependency or custody and parental
reunification determination. The juvenile court must
have made certain judicial determinations related to
the petitioner's custody or dependency and determined
that the petitioner cannot reunify with their parent(s)
due to abuse, neglect, abandonment, or a similar basis
under State law.

(i) The juvenile court must have made at least one
of the following judicial determinations related to
the petitioner's custodial placement or dependency
in accordance with State law governing such
determinations:

(A) Declared the petitioner dependent upon the
juvenile court; or

(B) Legally committed to or placed the petitioner
under the custody of an agency or department of a
State, or an individual or entity appointed by a State
or juvenile court.

(ii) The juvenile court must have made a judicial
determination that parental reunification with one or
both parents is not viable due to abuse, abandonment,
neglect, or a similar basis under State law. The court is
not required to terminate parental rights to determine that
parental reunification is not viable.

(2) Best interest determination.

(i) A determination must be made in judicial or
administrative proceedings by a court or agency
recognized by *845  the juvenile court and authorized
by law to make such decisions that it would not be in the
petitioner's best interest to be returned to the petitioner's
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or their parent's country of nationality or last habitual
residence.

(ii) Nothing in this part should be construed as altering
the standards for best interest determinations that
juvenile court judges routinely apply under relevant
State law.

(3) Qualifying juvenile court order(s).

(i) The juvenile court must have exercised its authority
over the petitioner as a juvenile and made the
requisite judicial determinations in this paragraph under
applicable State law to establish eligibility.

(ii) The juvenile court order(s) must be in effect on
the date the petitioner files the petition and continue
through the time of adjudication of the petition, except
when the juvenile court's jurisdiction over the petitioner
terminated solely because:

(A) The petitioner was adopted, placed in a permanent
guardianship, or another child welfare permanency goal
was reached, other than reunification with a parent
or parents with whom the court previously found that
reunification was not viable; or

(B) The petitioner was the subject of a qualifying
juvenile court order that was terminated based on age,
provided the petitioner was under 21 years of age at the
time of filing the petition.

8 C.F.R. § 204.11(b), (c) (emphasis added).

To summarize, SIJS is a federal immigration status available
to foreign children in the United States who have been abused,

abandoned, or neglected. See 8 U.S.C.A. § 1101(a)(27)(J).
To obtain SIJS, a child must first apply to a state court for an
order finding that he or she meets the statutory and regulatory
requirements. See id. (SIJS statutory requirements). See also

8 C.F.R. § 204.11 (SIJS regulatory requirements). See

also Osorio-Martinez v. Attorney General United States
of America, 893 F.3d 153, 163 (3d. Cir. 2018) (stating:
“Alien children may receive SIJ[S] only after satisfying a
set of rigorous, congressionally defined eligibility criteria,
including that a juvenile court find it would not be in the
child's best interest to return to her country of last habitual
residence and that the child is dependent on the court or placed
in the custody of the state or someone appointed by the state”).

The Third Circuit Court of Appeals set forth the eligibility

criteria for SIJS in Osorio-Martinez as follows:

We begin with the requirements for SIJ[S] that show a
congressional intent to assist a limited group of abused
children to remain safely in the country with a means to
apply for [legal permanent resident] status, and that, in
effect, establish a successful applicant as a ward of the
United States with the approval of both state and federal
authorities[.]

This understanding of SIJ[S] is reflected in the very
definition of a Special Immigrant Juvenile, i.e., a child
“who has been declared dependent on a juvenile court
located in the United States or whom such a court has
legally committed to, or placed under the custody of,
an agency or department of a State, or an individual or
entity appointed by a State or juvenile court located in
the United States, and whose reunification with 1 or both
of the immigrant's parents is not viable due to abuse,
neglect, abandonment, or a similar basis found under

State law.” 8 U.S.C. § 1101(a)(27)(J)(i). It is also
compelled not only by the statute's purpose and history, ...
but also by [the Department of Homeland Security's] own
characterization *846  of SIJ[S] as a classification to
provide humanitarian protection for abused, neglected, or
abandoned child immigrants eligible for long-term foster
care[.] And the SIJ[S] statute's implementing regulations
indicate that, to remain eligible for adjustment of status
pending visa availability, SIJ[S] designees must remain in
the custody of the state court or state agency to which

they have been committed. See 8 C.F.R. § 204.11(c)
(5) (noting that to be eligible for SIJ[S], an alien must
“continue to be dependent upon the juvenile court and
eligible for long-term foster care” (emphasis added)); see
also Special Immigrant Juvenile Petitions, 76 Fed. Reg.
54978-01, 54980 (proposed Sept. 6, 2011) (to be codified
at 8 C.F.R pts. 204-05, 245) (noting that “dependency,”
for purposes of SIJ status, “encompasses dependency,
commitment, or custody”).

Importantly, that close, dependency relationship with the
United States is also borne out by the statutory criteria for
SIJ[S] eligibility. To qualify for SIJ[S], applicants not only
must be physically present in the United States, unmarried,
and under the age of twenty-one, but also, ... they must
obtain an order of dependency from a state juvenile court.
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8 U.S.C. § 1101(a)(27)(J)(i); 8 C.F.R. § 204.11(c).
That order requires the state court to find: (1) that the
applicant is “dependent on a juvenile court ... or placed
under the custody” of a state agency or someone appointed
by the state; (2) that “it would not be in the alien's best
interest to be returned to the alien's or parent's previous
country of nationality or ... habitual residence,”; and (3)
that “reunification with 1 or both of the immigrant's parents
is not viable due to abuse, neglect, abandonment, or a

similar basis found under State law.” 8 U.S.C. § 1101(a)

(27)(J)(i), (ii); see also 8 C.F.R. § 204.11(a), (c).
Moreover, these determinations must be “in accordance
with state law governing such declarations of dependency,”

8 C.F.R. § 204.11(c)(3), which, depending on the
state, may also entail specific residency requirements, e.g.,
[Pa.R.C.P.] 1915.2(a)(ii) (providing that the dependency
action must be brought in the child's home county or a
county “which had been the child's home county within six
months before commencement of the proceeding”). ...

With that order in hand, applicants must then file an
application with USCIS, along with “sufficient evidence to
establish ... eligibility” and the associated filing fee. The
Secretary of Homeland Security must also consent to the
grant of SIJ[S], which functions as an acknowledgement
that the request for SIJ classification is bona fide—that is,
that the benefit is sought primarily ... for the purpose of
obtaining relief from abuse or neglect or abandonment.

All of these requirements attest to SIJ[S] designees’
dependency and close ties with state and federal authorities,
the risk to their well-being in being removed to their
countries of origin, and a relationship to the United
States that far exceeds that of aliens on the threshold of
initial entry or apprehended within hours of surreptitiously
entering the United States.

Id. at 168-70 (some internal citations and quotation marks
omitted).

In Orozco, supra, on which Mother relies, this Court
considered an interlocutory appeal from a collateral order
denying the mother's petition seeking the issuance of an order
containing specific factual findings regarding her minor child
necessary to obtain SIJS. In that case, the mother had filed a
petition for sole custody along with a petition seeking specific
findings regarding SIJS for the child. The trial *847  court
stated that it intended to consider only the mother's custody

issue raised in her complaint, but not the issue of SIJS. On
appeal, this Court held:

We conclude that the trial court abused
its discretion. Mother specifically
requested SIJ[S] findings both orally
during the March 2019 hearing and in
her October 2019 petition. The federal
statutory scheme puts the factual
determinations necessary for SIJ[S]
solely within the purview of state
courts. Yet the court flatly refused to
issue the SIJ[S] order. In this posture,
the refusal was an abuse of discretion.
Accordingly, we vacate the trial court's
order and remand for the trial court
to enter a new order that shall include
factual findings with respect to [the
child]...

Orozco, supra at 479.

Instantly, we initially note that Mother's reliance on

Orozco does not afford her any relief. While the trial court
in that case refused to make any factual findings concerning
eligibility for SIJS despite the mother's requests to do so,
here, the trial court made factual findings concerning whether
Children were eligible for SIJS and simply did not find
facts necessary to demonstrate that Children were eligible
for SIJS. Specifically, the trial court found: (1) the record
does not demonstrate that Father abused Children; (2) based
on the evidence presented, the court was without sufficient
information to decide whether Mother informed Father of
her intent to relocate with Children to the United States or
whether Father consented to relocation, such that the court
was unable to determine that Father abandoned Children;
and (3) the record did not definitively support a conclusion
that it would be in Children's best interests to remain in the
United States. (See Trial Court Opinion, filed 12/1/22, at
unnumbered pp. 10-12). On appeal, Mother challenges these
findings as against the facts of record, applicable law, and
inconsistent with the court's decision to award Mother sole
legal and physical custody of Children.

Nevertheless, we need not decide whether the trial court's
factual findings set forth above were erroneous, because
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Children are not eligible for SIJS on other grounds. The
relevant federal law contemplates an award of SIJS only
where the child or children have been adjudicated dependent
or the child or children have been legally committed to the
custody of a state agency or an individual or entity appointed

by the state or juvenile court. See 8 U.S.C.A. § 1101(a)

(27)(J)(i); 8 C.F.R. § 204.11(b)(4), (c)(1)(i)(A-B). See

also Osorio-Martinez, supra.

[10] Significantly, Children have not been adjudicated
dependent or placed in the legal custody of a state agency
or an individual or entity appointed by a state or juvenile
court. Rather, the record makes clear that Children reside
with Mother and Mother's two sisters, and the two children
of one of Mother's sisters. (See N.T. Trial, 8/15/22, at 7-8;
R.R. at 116-17). Thus, Mother focuses on only part of the
relevant statutory and regulatory federal language at issue
(concerning whether reunification with one or both parents is
viable and whether it would be in the children's best interest
to remain in the United States), but she ignores the eligibility

requirement that Children must be adjudicated dependent or
under the custody of a state agency or individual or entity

appointed by the state or juvenile court. 6  On *848  this
record, Children are simply ineligible at this juncture for

SIJS. See 8 U.S.C.A. § 1101(a)(27)(J)(i); 8 C.F.R. §

204.11(b)(4), (c)(1)(i)(A-B); Osorio-Martinez, supra.

See also Zaleppa, supra. Accordingly, we affirm the order
declining to find Children eligible for SIJS, albeit on other
grounds. See Liberty Mut. Ins. Co. v. Domtar Paper Co.,

77 A.3d 1282 (Pa.Super. 2013), aff'd, 631 Pa. 463, 113
A.3d 1230 (2015) (explaining that this Court may affirm
trial court's decision on any grounds supported by record on
appeal).

Order affirmed.

All Citations
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Footnotes

* Former Justice specially assigned to the Superior Court.

1 “The SIJ[S] statute, 8 U.S.C.S. § 1101(a)(2)(J), provides that a juvenile who qualifies [for SIJS] may apply

for lawful permanent residency and thus relief from deportation.” Orozco v. Tecu, 284 A.3d 474, 476
(Pa.Super. 2022).

2 The parties and Children are citizens of Guatemala. Mother moved to Pennsylvania with Children in
December 2018. Father still resides in Guatemala.

3 See 23 Pa.C.S.A. § 5421(a) (explaining that court of this Commonwealth has jurisdiction to make initial
custody determination only if Commonwealth is home state of child on date of commencement of proceeding);
23 Pa.C.S.A. § 5402 (defining “home state” as state in which child lived with parent for at least six consecutive
months immediately before commencement of child custody proceeding). Mother further asserted that she
and Children were not unlawfully present in the United States because they have pending asylum claims.

See 8 U.S.C. § 1182(a)(9)(B)(iii)(II) (stating no period of time in which alien has bona fide application for
asylum pending shall be taken into account in determining period of unlawful presence in United States).

4 Although Father accepted service of the custody complaint and received notice of the hearing, he declined
to participate in the hearing or in any proceedings involving this matter. Father also has declined to file an
appellee's brief on appeal.
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5 See Pa.R.A.P. 126(b) (stating we may rely on unpublished decisions of this Court filed after May 1, 2019
for persuasive authority).

6 In response to a question concerning this point raised at oral argument, Mother responded that she satisfied
the relevant statutory language because the court awarded her sole custody of Children. Nevertheless, the

express statutory language and the purpose of the statute do not support Mother's claims. See Zaleppa,
supra. Notably, the statute contemplates a scenario where the court appoints an individual or entity to have
custody over the child at issue. This scenario is consistent with the purpose behind the statute to assist a

limited group of abused children who are essentially “ward[s] of the United States.” See Osorio-Martinez,
supra. Here, the court did not appoint Mother to have custody. Rather, Mother is the biological parent of
Children and she sought to exercise sole custody of Children over the rights of Father. Mother's interpretation
of the statutory language is unavailing.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OF LAW RELATED TO RECENT DECISION IN  
VELAZQUEA V. MIRANDA, JUNE 2023 OPINION OF THE  

SUPERIOR COURT OF PENNAYLVANIA (PANEL DECISION) 
 

I. QUESTION OF LAW PRESENTED 

 Whether trial courts are bound by the recently issued Superior Court decision Velasquez 

v. Miranda, 2688 EDA 2022, (Pa. Super. Ct. 2023) for the issuance of a custody order regarding 

undocumented immigrant children or a SIJS eligibility order as referenced in Velasquez? 

Suggested Answer: No 

II. LEGAL ARGUMENT 

A. A Pennsylvania Custody Court is a “Juvenile Court” that has jurisdiction to 
make the findings necessary for the Department of Homeland Security to 
decide upon a Special Immigrant Juvenile Status Application. 

 
 Velasquez upheld the trial court’s denial of the appellant mother’s request for an order 

determining Special Immigrant Juvenile Status (SIJS) eligibility and concluded based on the 

record at the custody hearing that the subject children were not eligible for SIJS.  Id. at 17.  The 

denial is based on the conclusion that such eligibility can only result from a dependency 

proceeding.  The present case is distinguishable since Plaintiff is requesting that this court 

appoint him/her/them as the child’s sole legal and physical custodian by awarding custody, a 

remedy available to him/her/them through Pennsylvania’s custody statute, and issue an order 

based on specific best interest findings of facts as permitted under 23 Pa. C.S.A. Sec. 5328.  

While the federal SIJS regulations reference the order of a state juvenile court, which includes a 

custody court, as part of the eligibility determination, such determination can only be made by 

the federal Department of Homeland Security (DHS).  The state trial court herein is asked to act 

within its sole jurisdiction to adjudicate a complaint for custody and make findings as to what is 

in the subject child’s best interest. 



 

i. Special Immigrant Juvenile Status 
 

 In 1990, Congress created a path to legal permanence for immigrant youth who were 

abused, neglected, or abandoned by their parents through Special Immigrant Juvenile Status.  

This status is determined by the United States Citizenship and Immigration Services, an agency 

within DHS.  Recognizing that vulnerable immigrant children were not limited to those in long 

term foster care, the law was amended in 2008 as part of the Trafficking Victims Protection 

Reauthorization Act to include children who are not able to reunify with at least one parent as a 

result of abuse, neglect or abandonment. See TVPRA Sec. 235(d) (1)-(6).  The amended 

language specifically permitted DHS to determine that a youth was eligible for SIJS 

classification when a juvenile court order found that one or both parents neglected, abused or 

abandoned the child so that reunification with that parent was not possible.  As the USCIS 

manual states clearly, “there is no longer a requirement that a child be found eligible for long-

term foster care.” 6 USCIS Policy Manual J.2(A). 

 For the purposes of SIJS classification, a “juvenile court” is defined as a U.S. court 

having jurisdiction under state law to make judicial determinations on the dependency and/or 

custody and care of juveniles. See C.F.R. Sec. 204.11(a). This means that the court must have the 

authority to make determinations about dependency and/or custody or care of the child as a 

juvenile under the laws of that state at the time that the order was issued.  6 USCIS Policy 

Manual J.2(C); see INA 101(a)(27)(J)(i); 8 CFP 204.11(a)(2022); 8 CFR 204.11(c)(3).  While 

SIJS was formerly reserved for children in dependency proceedings, the 2008 amendments to the 

federal law made clear that DHS could grant SIJS to children who were the subject of custody 

proceedings as both courts would be classified as a juvenile court with the ability pursuant to 

state law to make determinations about the best interest and custody of children.   



 

 Implementation guidelines from U.S. Citizenship and Immigration Services (USCIS) 

make clear that custody orders with specific factual findings are considered to be juvenile court 

orders for the purposes of USCIS’s eligibility determination noting that “[w]hen the court places 

the petitioner under the custody of a specific person, the court order should identify that person 

by name. A qualifying court-appointed custodial placement could be with one parent, if 

reunification with the other parent is found to be not viable due to that parent’s abuse, neglect, 

abandonment, or similar maltreatment of the petitioner.”  See USCIS Policy Manual, Vol. 6, Part 

J, Ch. 2 Section C(1).1 

ii. Orozco v. Tecu, 2022 Pa. Super 174 (2022) confirmed that 
Pennsylvania custody courts can and must make the factual 
determinations regarding custody for children who may later pursue 
SIJ status from DHS.   

 
 The recent decision of the Pennsylvania Superior Court in Orozco v. Tecu, 2022 Pa. 

Super. 174 (2022) confirmed that a Pennsylvania custody court is an eligible “juvenile court” for 

the purpose of making the required factual determinations necessary for DHS to later make a 

SIJS determination. Specifically, in an appeal from a Delaware County court’s refusal to issue an 

order including the specific factual findings required for a subsequent SIJS petition, the Superior 

Court reasoned that “[t]he federal statutory scheme puts the factual determinations necessary for 

SIJ classification solely within the purview of state courts.” Id. at 8. Velasquez did not overrule 

or limit this determination, specifically noting that the trial court did make factual findings as 

required by Orozco. 

B. While the trial court is bound to follow directives and precedent set by the 
appellate court, even ones which may be erroneous, Velasquez does not apply 
to this case nor prevent the trial court proceeding to make a custody 
determination with best interest findings, which findings may also serve as 
predicate findings for a future SIJS eligibility determination.  

 
1 Available at https://www.uscis.gov/policy-manual/volume-6-part-j-chapter-2. 

https://www.uscis.gov/policy-manual/volume-6-part-j-chapter-2


 

i. Velasquez does not prevent this Court from making a custody 
determination with a full review of the best interest factors and 
related findings. 

 
 What is significant about the Velasquez decision is what it does not do: 

• Velasquez does not address, suggest, state or direct that a party cannot generally file a 
complaint in custody – instead upholding the award of custody; 

 
• Velasquez does not address, suggest, state or direct that this court cannot hold a 

hearing in custody – rather only offering analysis regarding the effect of such a 
hearing on a federal program; 

 
• Velasquez does not address, suggest, state or direct that this court cannot make 

findings after having held a hearing - to do so would contradict Orozco; and 
 

• Velasquez does not address, suggest, state or direct any particular findings that this 
court should make – never reaching the merits of the findings appealed.   

 

 In contrast to Orozco, Velasquez contains no directive for any trial court to do or not to 

do anything. The opinion is at best commentary on the requirements of and eligibility for a 

federal immigration program and a prediction as to the outcome if the Plaintiff had the intention 

of using the custody order to apply for such program.  It contains no directive in this realm 

because a state court has no authority to do so regarding a federal program. Velasquez has no 

bearing on this case with regard to conducting a hearing and making findings. 

ii. Velasquez specifically states Orozco is a different scenario for 
situations in which a trial court refuses to make factual findings 
related to SIJS cases, indicating that its holding applies in a case in 
which findings were made but the facts did not demonstrate SIJS 
eligibility.  

 
 The Velasquez panel clearly indicates that it is distinguishable from Orozco and its 

mandate to make findings, because it is a case in which findings were made, just not in favor of 

their plaintiff.  By contrast with Orozco they note that “[w]hile the trial court in that case refused 

to make any factual findings concerning eligibility for SIJS despite the mother’s requests to do 



 

so, here the trial court made factual findings concerning whether Children were eligible for SIJS 

and simply did not find facts necessary to demonstrate that Children were eligible for SIJS.” 

Velasquez, supra at 16. The Velasquez panel clearly limits themselves to cases on appeal in 

which the lower court denied findings consistent with SIJ eligibility.  The real precedent of 

Velasquez, if any, is as an advisory to litigants should they appeal what they perceive to be 

negative findings related to SIJ status made by the trial court sitting in custody. Velasquez 

advises litigants that the merits of negative findings will not be reviewed as the panel considers 

the cases originating in custody court to be a futile effort in any event to achieve SIJ eligibility.2 

iii. Velasquez arises in a case in which a party specifically asked for 
“Special Immigrant Juvenile Status Order”, Plaintiff in this case 
requests an “Order of Custody”. 

 
 The plaintiff in Velasquez, who was the mother of the children in question, “filed a 

custody complaint seeking sole legal and physical custody of Children.  Mother also attached to 

her custody complaint a proposed order asking the court to award Children SIJS.” Velasquez at 

2.  As noted earlier, only DHS has the legal authority to determine and confer such status on a 

minor child.  Plaintiff herein requests a finding in custody, with its attendant review of the best 

interest factors and other matters addressed in a custody case, as well as any findings directed to 

be addressed in Orozco.  The determination of what is in a child’s best interest and a review of 

the custodial factors and any other relevant factors are clearly within the jurisdictional purview 

of this Court and none other.  Velasquez simply has no bearing on this case as the relief 

requested is clearly distinguishable. 

C. Even if this Court determines that the facts, law, or opinion discussed in 
Velasquez applies to the situation of the case at hand, this Court cannot 
follow the result of Velasquez, as a subsequent Superior Court panel decision 
cannot reverse or contradict a prior Superior Court panel decision.   

 
2 As indicated, supra, it is well established that thousands of children all over the country, including in 
Pennsylvania, have been granted SIJ eligibility by USCIS after reviewing orders issued by custody courts.   



 

 While Velasquez does not apply to the case at issue, Plaintiff recognizes that this Court 

could determine otherwise.  However, in such an event, this Court still cannot apply Velasquez to 

prevent the holding of a hearing or the issuance of timely findings regarding best interest and 

other custodial issues, which overlap with the special findings as enumerated under federal law 

for a grant of SIJS.   

 As discussed herein, the panel in Velasquez distinguishes itself from Orozco.  By so 

doing, Velasquez attempts to sidestep the suggestion of contradicting or overruling Orozco 

because it is well established precedent that a subsequent panel decision of the Superior Court 

cannot overrule a prior panel decision of the Superior Court.  This principle was recently 

reiterated in Commonwealth v. Harris, 269 A.2d 534, 539 (Pa. Super. Ct. 2022):  

“As we often recognize, a prior published opinion issued by a panel of this 
Court constitutes binding precedential authority. See Commonwealth v. 
Beck, 78 A.3d 656, 659 (Pa. Super. 2013). (“A panel [of this Court] is not 
empowered to overrule another panel of the Superior Court.”) (citation 
omitted).”  Id. at 539.  (See also, Commonwealth v. Taylor, 437 Pa.Super. 
102, 649 A.2d 453, 455 (1994) cited in Commonwealth v. Beck.) 

 
Accordingly, Velasquez cannot prohibit or direct this trial court sitting in custody to do anything 

contrary to Orozco’s directive to make findings which are related to SIJS predicate requirements. 

To the extent the panel in Velasquez may appear to be or may attempt to tie the hands of trial 

courts with its discussion of dependency proceeding exclusivity, this trial court must not take 

heed.  This trial court must proceed to act consistent with any other custody case before it, as 

well as Orozco, which was decided the year prior to Velasquez. 

III. CONCLUSION 

A state trial court sitting in custody is authorized to hear custody cases and make findings 

related to best interest.  Such trial court is also authorized, and pursuant to Orozco required, to 

make best interest findings which are consistent with the findings the DHS would review in 



 

connection with an application for SIJ status.  Nothing in the recent decision of Velazquez, which 

reviewed a different request for relief, was in a different procedural posture, and issued a holding 

as to federal jurisdictional matters, changes the state trial court’s duty going forward in custody 

cases involving undocumented immigrant children who may in the future apply for SIJS status 

from the federal DHS via the USCIS. 
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