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Honorable Norman St. George 
Deputy Chief Administrative Judge 

Courts Outside New York City 
 
Hon. Norman St. George was appointed as Deputy Chief Administrative Judge for Courts Outside New 
York City effective September 1, 2021. The appointment was made by Chief Administrative Judge 
Lawrence K. Marks, with the consultation and approval of Chief Judge Janet DiFiore and the Presiding 
Justices of the Appellate Divisions of the Second, Third and Fourth Judicial Departments. 

 
Judge St. George is responsible for managing the day-to-day operations of all trial-level courts in the 57 
counties outside of New York City, which includes over 640 Judges and over 6000 non-judicial 
employees. He works with local Administrative Judges in overseeing implementation of the court system’s 
programs and initiatives and in optimizing allocation of personnel and other court resources to meet the 
needs and goals of those courts. Additionally, he is responsible for oversight of New York’s local Town 
and Village Courts. 

 
Judge St. George is an elected Justice of the Supreme Court for the 10th Judicial District. Judge St. George 
served as the District Administrative Judge for all courts in Nassau County from 2019 through August of 
2021. In that capacity, Judge St. George oversaw the Supreme Court, County Court, Family Court, 
Surrogate Court, District Court, and all City and Village Courts. From 2013 through 2018, Judge St. George 
served as the Supervising Judge of the Nassau County District Court. He was appointed to that position by 
Chief Administrative Judge A. Gail Prudenti. The Nassau County District Court is comprised of both 
criminal and civil courts and it is one of the busiest courts in New York State, handling over one hundred 
thousand criminal and civil cases per year. 

 
Judge St. George served as an elected Nassau County Court Judge and an Acting Supreme Court Justice 
from 2008 to 2018. In 2018, Judge St. George established Nassau County’s Youth Part under New York 
State’s Raise the Age Law. While presiding over the Youth Part, Judge St. George published cases of first 
impression interpreting the Raise the Age Law, which have become models for other counties throughout 
the state. Judge St. George has presided over serious felony criminal cases, commercial cases, medical 
malpractice cases, and oversaw the Integrated Domestic Violence Court, the Domestic Violence Court and 
the Sex Offense Court. 

 
Prior to his election to the County Court in 2008, Judge St. George served as an elected District Court Judge 
from 2004 to 2008. In addition to presiding over criminal and civil cases, Judge St. George was charged 
with the responsibility of establishing Nassau County’s first misdemeanor Domestic Violence Court. Judge 
St. George also established and presided over a Driving While Intoxicated Court. Over thirty of Judge St. 
George’s written decisions have been published by the Official Court Reporter and the New York Law 
Journal. Judge St. George has presided over two hundred and fifty jury trials, including numerous high- 
profile press cases. He lectures at the Judicial Institute to other Judges and at various Bar Associations on 
criminal and civil trial practice. 

 
Prior to ascending to the bench, Judge St. George practiced law for sixteen years as a federal and state trial 
attorney. After graduating from law school, he worked as a Tax Attorney with Arthur Anderson and 
Company. He then began his litigation training at the Garden City law firm of Reisch, Simoni, Bythewood 
& Gleason. Judge St. George handled an extensive caseload of criminal and civil cases including major 
Federal Criminal and Civil RICO actions. 



After leaving Reisch, Simoni, Bythewood & Gleason, Judge St. George served as an Assistant District 
Attorney for the County of Nassau under District Attorney Denis Dillon. He served in the District Court 
Bureau, Felony Screening Bureau, Grand Jury Bureau and County Court Bureau. 

 
Judge St. George left the Nassau County District Attorney’s Office to become a partner in the Wall Street 
firm of Jackson, Brown, Powell and St. George, LLP. In addition to being responsible for all the firm’s 
civil and criminal litigation, Judge St. George served as the managing partner. Thereafter, Judge St. George 
set up his own law firm with offices in Mineola and Manhattan. Judge St. George successfully tried 
numerous federal and state criminal cases, federal copyright infringement cases, commercial litigation 
cases, and personal injury cases. Two of Judge St. George’s trial verdicts were reported by the Jury Verdict 
Reporter, which reports significant Jury trial verdicts. Judge St. George frequently appeared on Court 
Television as a trial commentator. 



                                         Hon. Andrea Phoenix 
 
Andrea Phoenix was elected to the Nassau County District Court in 2006 and was re-elected to 
a third term in 2018.  Previously, Judge Phoenix was an attorney concentrating in Family Law 
and was an active member of the New York State Law Guardian Panel now known as the 
Attorneys for Children Program. Judge Phoenix was appointed to preside over the Drug 
Treatment Court and the Mental Health Court. As an Acting County Court Judge, she 
adjudicates both misdemeanor and felony matters. Judge Phoenix serves on the Unified Court 
System Family Violence Task Force and the Nassau County Family Court Children’s Center 
Advisory Committee.  Presently, the Judge serves as Co-Chair of the Nassau County Committee 
on Equal Justice in the Courts along with the Administrative Judge of Nassau County, Honorable 
Vito M. DeStefano. 
 
Judge Phoenix received her undergraduate degree from Hampton University and her graduate 
degree from The Ohio State University. She earned her law degree from Hofstra University 
School of Law, where she was Editor-in-Chief of the Environmental Law Digest. She has 
remained involved in alumni activities and was inducted into the law school’s Hall of Fame last 
year. 
 
Judge Phoenix is the president of the Nassau Lawyers’ Association of Long Island. She is a recent 
past president of the Theodore Roosevelt American Inn of Court. She is also a past president of 
the Women’s Bar Association of the State of New York, the Nassau County Women’s Bar 
Association and the New York Chapter of the Association of Family and Conciliation Courts. 
Notably, the Judge was the first African American president of all three organizations. Judge 
Phoenix sits on the WE CARE Advisory Board of the Nassau County Bar Association. She holds 
membership in the Nassau County Women’s Bar Foundation, the Nassau County Criminal 
Courts Bar Association of Nassau County, Amistad Long Island Black Bar Association, the Jewish 
Lawyers Association of Nassau County and the Long Island Hispanic Bar Association.  Over the 
years, she has been active in many other community and public service organizations.  These 
include Antioch Baptist of Hempstead where she serves on the Board of Trustees,  the Nassau 
Alumnae Chapter of Delta Sigma Theta Sorority, Inc., the Empire City Moles, and the Long Island 
Chapter of the Links, Incorporated, where the judge is the chair of International Trends and 
Services Facet, and she is the immediate past chair of the National LIFE Committee. 
 
The Judge has received various awards and accolades stemming from her organizational 
involvement.  She is the recipient of both the Nassau County Women’s Bar Association’s Bessie 
Ray Geffner, Esq. Memorial Award and the Virginia C. Duncombe, Esq. Scholarship 
Award.  Judge Phoenix also received the organization’s distinguished Rona Seider Award.  She 
received the Stephen Gassman Award from the Nassau County Bar Association’s WE CARE 
Advisory Board. In 2020, Judge Phoenix received the Visionary Award from Operation Get 
Ahead, Inc. and she received the Hon. Alfred S. Robbins Memorial Award jointly from the 
Amistad Long Island Black Bar Association and the Nassau County Courts’ Black History 
Committee. In 2022, Judge Phoenix received a Lifetime Achievement Award at the International 
Human Rights Commission’s Annual Gala. Most recently, in 2023, Judge Phoenix was honored 



with the Judith S. Kaye Access to Justice Award from the Women’s Bar Association of the State 
of New York. She is listed in Who’s Who in Black New York City. 
 





RICHARD J. EISENBERG, ESQ. 

Richard Eisenberg is a long-time member of the Inn of Court and of its Executive 
Committee.   He also serves as the faculty liaison between the Inn and Touro Law 
School. 

Richard is Of Counsel to the Meyer Suozzi firm based in Garden City, NY.  He 
concentrates his practice on corporate transactions and commercial real estate matters.   
He also has extensive trial and appellate experience, including state and federal matters 
throughout downstate New York.    

His appellate work has included appearances before the Appellate Division, Second 
Department, the New York State Court of Appeals, the United States Court of Appeals 
for the Second Circuit and the United States Supreme Court.   

Richard has been affiliated with Touro Law School for more than a decade.  Since 2013, 
he has served as the Chair of the Advisory Board of Touro’s Institute for Land Use and 
Sustainable Development.  Since 2019, he has been a member of the law school’s 
Adjunct Faculty and has taught courses in transactional law as well as environmental 
law. 

At various times in his career, Richard has served as: 

 An Assistant District Attorney in New York City; 

 The president of his local school board; 

 A trustee of a major Long Island based performing arts non-profit; 

 General Counsel of a major Long Island based consumer products company; 

 The principal administrator of a large private foundation. 

Mr. Eisenberg received his undergraduate degree from the University of Rochester and 
his law degree from Boston University. 



GALE BERG, ESQ. 
 
Gale Berg is a distinguished practitioner with a wealth of experience in pro bono legal 
services.  Ms. Berg received her Bachelor of Science degree from American University in 1973 
and graduated from Vermont Law School with a Juris Doctor degree in 1977.  She has been 
honored for her outstanding commitment to public service and pro bono efforts in support of 
the disadvantaged on Long Island by the Nassau County Women's Bar Association and the 
National Association of Bar Executives.  Ms. Berg is an active member of the Theodore 
Roosevelt American Inn of Court. 
 



AMELIA CLEGG, ESQ. 
 

Amelia Clegg currently works at Blank Rome LLP as an associate in their General Litigation 
group. She has a wide-ranging practice which includes Title IX claims, mass torts cases and 
commercial litigation but she is increasingly focusing her practice on white collar criminal 
defense litigation and investigations. Amelia is also committed to pro bono work and last year, 
she was recognized as a “Blank Rome Pro Bono Hero” for her dedication to her firm’s pro bono 
program.  

Amelia is the first and only lawyer in her family. She studied Classics at St Hilda’s College, 
University of Oxford, before completing her English legal training at City Law School. During her 
legal training, Amelia was awarded Exhibitions towards her legal training by Honorable Society 
of the Inner Temple. Amelia was called to the Bar of England and Wales in 2017 at the 
Honorable Society of the Inner Temple. She completed her pupillage at 23 Essex Street, London 
before accepting tenancy there. As a criminal barrister, Amelia prosecuted and defended in 
criminal cases in bench and jury courts, acting as sole/first chair for both the across a broad 
range of criminal offenses. Before coming to the United States, Amelia also completed a 
lengthy secondment with Baker & Partners, a litigation boutique in Jersey, Channel Islands, 
where she gained experience in offshore litigation. During her secondment, Amelia gained 
experience in judicial review applications, cross-border litigation, and anti-money laundering 
law. 

Amelia came to the United States to complete her L.L.M at the University of Pennsylvania Law 
School as a Thouron Fellow. During her L.L.M., Amelia served as an associate editor of Penn 
Law’s Journal of International Law and was a student member of the New York City Bar 
International Law Committee. She was a member of the Penn Law Acapellants and a judge for 
the annual Quaker Mock Trial Competition. Amelia was admitted as a New York attorney in 
2021, having passed the New York Bar in October 2020.  

In addition to being a member of the Honorable Society of the Inner Temple, Amelia is a 
member of the New York American Inn of Court and is co-chairing a program for her Inn later 
this year. Amelia serves on the Editorial Board of the American Inn of Court’s publication, The 
Bencher, and has previously contributed to The Bencher as an author. She also serves on the 
American Inns of Court’s National Advocacy Training Program Alumni Advisory Council. 

Amelia is the 2022 winner of the prestigious American Inns of Court Warren E. Burger Prize for 
Writing, a competition designed to promote scholarship in the area of professionalism, ethics, 
civility, and excellence. The award recognized her essay, All Lawyers Are Equal, But Some Are 
More Equal Than Others: Incivility Towards Female Attorneys from within the Legal Profession. 
Her winning essay calls attention to the legal system’s sexism against women attorneys. 
Drawing on empirical data, case law, and anecdotal evidence, the paper argues that male 
attorneys and both male and female judges exhibit strong animosity toward women. Her essay 
argues that media depictions of female lawyers, whether in the news or Hollywood, create the 



“fertile soil in which sexism continues to thrive and grow”, and notes that the consequences of 
this include sexual harassment, a significant pay gap, and an exodus of women attorneys from 
the profession. In Amelia’s own words, “sexism against female attorneys should be viewed as 
professional misconduct and a breach of professional ethics.” 

Outside her legal interests, Amelia is a keen musician and currently sings with the Riverside 
Choral Society, with whom she recently performed at Carnegie Hall. She also enjoys playing 
judo at Kokushi Budo Institute and going to the opera and the theater – recent highlights 
include Tom Stoppard’s Leopoldstadt and Suzie Miller’s Prima Facie, the last of which combined 
Amelia’s love of the law and the arts.  

 



                             Jonathan Schaffer-Goddard, ESQ. 
 
Jonathan Schaffer-Goddard is dual-qualified English barrister and New York attorney. He is an 
experienced trial lawyer with a particular experience in international litigation and arbitration 
involving high-value infrastructure, shipping, insurance, technology and luxury assets disputes. 
Jonathan has conducted over 150 trials and hearings as first or second chair and has significant 
experience dealing with large quantities of expert evidence and complex factual 
disputes. Jonathan practices from 4 Pump Court Chambers in London and Holwell Shuster & 
Goldberg in New York. 

A Princess Royal and Major Scholar of the Inner Temple, Jonathan completed his LLM at New 
York University School of Law, graduating with the law school’s prize for international 
litigation and arbitration. He served as a graduate editor of the Journal of International Law and 
Politics, the Vis Moot chair of the NYU International Arbitration Association and as a research 
assistant to Professor Linda Silberman.  

Jonathan is regularly involved in teaching advocacy and mooting to law students. He judges 
domestic and international mooting competitions and is a member of the Advisory Committee 
for the English Speaking Union Moot. As a student in England he won several national mooting 
competitions, and represented the United Kingdom at the Commonwealth Mooting Competition 
in Australia. 
Jonathan is a member of the International Committee of the Inner Temple, and is committed to 
deepening ties between the US and English legal systems. 

Jonathan is admitted to practice in New York as well as England and Wales. 

 



















































 

Justice Joseph Story on Common Law and 
Constitutional Origins of the United States 

Constitution 

 

[EDITOR'S NOTE:  JUSTICE JOSEPH STORY ON 
COMMON LAW AND CONSTITUTIONAL ORIGINS OF 
THE UNITED STATES CONSTITUTION, including his 
Dedication and Preface to his Commentaries (1833).  The 
following is excerpted from:  Joseph Story, LL. D., Dane 
Professor of Law in Harvard University, Commentaries on 
the Constitution of the United States; with a Preliminary 
Review of the Constitutional History of the Colonies and 
States, before the Adoption of the Constitution.  Abridged by 
the Author, for the Use of Colleges and High Schools (Boston: 
Hilliard, Gray, and Company/Cambridge: Brown, Shattuck, 
and Co., 1833), pp. iii-viii, 62-75, 105-109, 581, 606, 608. 

    United States Supreme Court Justice Joseph Story (1779-
1845) was a famous jurist, and his Commentaries was a very 
influential treatise on United States constitutional 
law.  Story, first a Jeffersonian Republican and then 
(following his appointment to the Supreme Court of the 
United States by President James Madison), a Federalist, 
was one of the United States' most influential Supreme 
Court justices.  His tenure on the Supreme Court spanned 
three decades, from 1811 to 1845.   At the beginning of the 
twentieth century, Story was elected to the Hall of 



Fame.   His views on the Constitution of the United States 
are still widely respected. 

    Justice Joseph Story's first wife, Mary Lynde Fitch Oliver 
(1781-1805), whom he married on December 9, 1804, was a 
descendant of Governor Jonathan Belcher's sister Elizabeth 
Belcher Oliver (1678-1736). 

 

TO THE 

HONORABLE JOHN MARSHALL, LL. D., 

CHIEF JUSTICE OF THE UNITED STATES OF AMERICA. 

    SIR, 

    I ask the favour of dedicating this work to you.   I know not, 
to whom it could with so much propriety be dedicated, as to one, 
whose youth was engaged in the arduous enterprises of the 
Revolution; whose manhood assisted in framing and supporting 
the national Constitution; and whose maturer years have been 
devoted to the task of unfolding its powers, and illustrating its 
principles.  When, indeed, I look back upon your judicial 
labours during a period of thirty-two years, it is difficult to 
suppress astonishment at their extent and variety, and at the 
exact learning, the profound reasoning, and the solid principles, 
which they every where display.   Other Judges have attained an 
elevated reputation by similar labours in a single department of 
jurisprudence.  But in one department, (it need scarcely be said, 
that I allude to that of constitutional law,) the common consent 
of your countrymen has admitted you to stand without a 

https://www.belcherfoundation.org/about_jonathan_belcher.htm


rival.  Posterity will assuredly confirm by its deliberate award, 
what the present age has approved, as an act of undisputed 
justice.   Your expositions of constitutional law enjoy a rare and 
extraordinary authority.   They constitute a monument of fame 
far beyond the ordinary memorials of political and military 
glory.  They are destined to enlighten, instruct, and convince 
future generations; and can scarcely perish but with the memory 
of the constitution itself.   They are the victories of a mind 
accustomed to grapple with difficulties, capable of unfolding the 
most comprehensive truths with masculine simplicity, and 
severe logic, and prompt to dissipate the illusions of ingenious 
doubt, and subtle argument, and impassioned eloquence.  They 
remind us of some mighty river of our own country, which, 
gathering in its course the contributions of many tributary 
streams, pours at last its own current into the ocean, deep, clear, 
and irresistible. 

    But I confess, that I dwell with even more pleasure upon the 
entirety of a life adorned by consistent principles, and filled up 
in the discharge of virtuous duty; where there is nothing to 
regret, and nothing to conceal; no friendships broken; no 
confidence betrayed; no timid surrenders to popular clamour; no 
eager reaches for popular favour.  Who does not listen with 
conscious pride to the truth, that the disciple, the friend, the 
biographer of Washington, still lives, the uncompromising 
advocate of his principles? 

    I am but too sensible, that to some minds the time may not 
seem yet to have arrived, when language, like this, however true, 
should meet the eyes of the public.  May the period be yet far 



distant, when praise shall speak out with that fulness of 
utterance, which belongs to the sanctity of the grave. 

    But I know not, that in the course of providence the privilege 
will be allowed me hereafter, to declare, in any suitable form, 
my deep sense of the obligations, which the jurisprudence of my 
country owes to your labours, of which I have been for twenty-
one years a witness, and in some humble measure a 
companion.   And if any apology should be required for my 
present freedom, may I not say, that at your age all reserve may 
well be spared, since all your labours must soon belong 
exclusively to history? 

    Allow me to add, that I have a desire (will it be deemed 
presumptuous?) to record upon these pages the memory of a 
friendship, which has for so many years been to me a source of 
inexpressible satisfaction; and which, I indulge the hope, may 
continue to accompany and cheer me to the close of life. 

                        I am with the highest respect, 

                            affectionately your servant, 

                                    JOSEPH STORY. 

Cambridge, January, 1833. 

  

_______ 

PREFACE 

TO THE ORIGINAL WORK. 



________ 

    I now offer to the public another portion of the labours 
devolved on me in the execution of the duties of the Dane 
Professorship of Law in Harvard University.  The importance of 
the subject will hardly be doubted by any persons, who have 
been accustomed to deep reflection upon the nature and value of 
the Constitution of the United States.  I can only regret, that it 
has not fallen into abler hands, with more leisure to prepare, and 
more various knowledge to bring to such a task. 

    Imperfect, however, as these Commentaries may seem to 
those, who are accustomed to demand a perfect finish in all 
elementary works, they have been attended with a degree of 
uninviting labour, and dry research, of which it is scarcely 
possible for the general reader to form any adequate 
estimate.  Many of the materials lay loose and scattered; and 
were to be gathered up among pamphlets and discussions of a 
temporary character; among obscure private and public 
documents; and from collections, which required an exhausting 
diligence to master their contents, or to select from unimportant 
masses, a few facts, or a solitary argument.  Indeed, it required 
no small labour, even after these sources were explored, to bring 
together the irregular fragments, and to form them into groups, 
in which they might illustrate and support each other. 

    From two great sources, however, I have drawn by far the 
greatest part of my most valuable materials.  These are, The 
Federalist, an incomparable commentary of three of the greatest 
statesmen of their age; and the extraordinary Judgments of Mr. 
Chief Justice Marshall upon constitutional law.  The former 
have discussed the structure and organization of the national 



government, in all its departments, with admirable fulness and 
force.  The latter has expounded the application and limits of its 
powers and functions with unrivalled profoundness and 
felicity.  The Federalist could do little more, than state the 
objects and general bearing of these powers and functions.  The 
masterly reasoning of the Chief Justice has followed them out to 
their ultimate results and boundaries, with a precision and 
clearness, approaching, as near as may be, to mathematical 
demonstration.  The Federalist, being written to meet the most 
prevalent popular objections at the time of the adoption of the 
Constitution, has not attempted to pursue any very exact order in 
its reasoning; but has taken up subjects in such a manner, as was 
best adapted at the time to overcome prejudices, and win 
favour.  Topics, therefore, having a natural connexion, are 
sometimes separated; and illustrations appropriate to several 
important points, are sometimes presented in an incidental 
discussion.  I have transferred into my own pages all, which 
seemed to be of permanent importance in that great work; and 
have thereby endeavoured to make its merits more generally 
known. 

    The reader must not expect to find in these pages any novel 
views, and novel constructions of the Constitution.  I have not 
the ambition to be the author of any new plan of interpreting the 
theory of the Constitution, or of enlarging or narrowing its 
powers by ingenious subtleties and learned doubts.   My object 
will be sufficiently attained, if I shall have succeeded in bringing 
before the reader the true view of its powers maintained by its 
founders and friends, and confirmed and illustrated by the actual 
practice of the government.  The expositions to be found in the 
work are less to be regarded, as my own opinions, than as those 



of the great minds, which framed the Constitution, or which 
have been from time to time called upon to administer it.  Upon 
subjects of government it has always appeared to me, that 
metaphysical refinements are out of place.  A constitution of 
government is addressed to the common sense of the people; and 
never was designed for trials of logical skill, or visionary 
speculation. 

    The reader will sometimes find the same train of reasoning 
brought before him in different parts of these Commentaries.  It 
was indispensable to do so, unless the discussion was left 
imperfect, or the reader was referred back to other pages, to 
gather up and combine disjointed portions of reasoning.   In 
cases, which have undergone judicial investigation, or which 
concern the judicial department, I have felt myself restricted to 
more narrow discussions, than in the rest of the work; and have 
sometimes contented myself with a mere transcript from the 
judgments of the court.  It may readily be understood, that this 
course has been adopted from a solicitude, not to go incidentally 
beyond the line pointed out by the authorities. 

    In dismissing the work, I cannot but solicit the indulgence of 
the public for its omissions and deficiencies.  With more copious 
materials it might have been made more exact, as well as more 
satisfactory.  With more leisure and more learning it might have 
been wrought up more in the spirit of political philosophy.  Such 
as it is, it may not be wholly useless, as a means of stimulating 
abler minds to a more thorough review of the whole subject; and 
of impressing upon Americans a reverential attachment to the 
Constitution, as in the highest sense the palladium of American 
liberty. 



    January, 1833. 

_______________ 

ADVERTISEMENT TO THE ABRIDGMENT. 

    The present work is an abridgment, made by the author, of his 
original work, for the use of Colleges and High-schools.  It 
presents in a compressed form the leading doctrines of that 
work, so far as they are necessary to a just understanding of the 
actual provisions of the constitution.  Many illustrations and 
vindications of these provisions are necessarily omitted.  But 
sufficient are retained to enable every student to comprehend 
and apply the great principles of constitutional law, which were 
maintained by the founders of the constitution, and which have 
been since promulgated by those, who have, from time to time, 
administered it, or expounded its powers.  I indulge the hope, 
that even in this reduced form the reasoning in favour of every 
clause of the constitution will appear satisfactory and 
conclusive; and that the youth of my country will learn to 
venerate and admire it as the only solid foundation, on which to 
rest our national union, prosperity, and glory. 

    April, 1833. 

 

[* * * * *] 

CHAPTER XVI. 

GENERAL REVIEW OF THE COLONIES. 



    §  72.    We have now finished our brief survey of the origin 
and political history of the colonies; and here we may pause for 
a short time for the purpose of some general reflections upon the 
subject. 

    §  73.    Plantations or colonies in distant countries are either, 
such as are acquired by occupying and peopling desert and 
uncultivated regions by emigrations from the mother country; or 
such as, being already cultivated and organized, are acquired by 
conquest or cession under treaties.   There is, however, a 
difference between these two species of colonies in respect to 
the laws, by which they are governed, at least according to the 
jurisprudence of the common law.  If an uninhabited country is 
discovered and planted by British subjects, the English laws are 
said to be immediately in force there; for the law is the birthright 
of every subject.  So that wherever they go, they carry their laws 
with them; and the new found country is governed by them. 

    §  74.    This proposition, however, though laid down in such 
general terms by very high authority, requires many limitations, 
and is to be understood with many restrictions.  Such colonists 
do not carry with them the whole body of the English laws, as 
they then exist; for many of them must, from the nature of the 
case, be wholly inapplicable to their situation, and inconsistent 
with their comfort and prosperity.  There is, therefore, this 
necessary limitation implied, that they carry with them all the 
laws applicable to their situation, and not repugnant to the local 
and political circumstances, in which they are placed. 

    §  75.    Even as thus stated, the proposition is full of 
vagueness and perplexity; for it must still remain a question of 
intrinsic difficulty to say, what laws are, or are not applicable to 



their situation; and whether they are bound by the present state 
of things, or are at liberty to apply them in future by adoption, as 
the growth or interests of the colony may dictate.   The English 
rules of inheritance, and of protection from personal injuries, the 
rights secured by Magna Charta, and the remedial course in the 
administration of justice, are examples as clear perhaps as any, 
which can be stated, as presumptively adopted, or 
applicable.  And yet in the infancy of a colony some of these 
very rights, and privileges, and remedies, and rules, may be in 
fact inapplicable, or inconvenient, and impolitic.  It is not 
perhaps easy to settle, what parts of the English laws are, or are 
not in force in any such colony, until either by usage, or judicial 
determination, they have been recognized as of absolute force. 

    §  76.    In respect to conquered and ceded countries, which 
have already laws of their own, a different rule prevails.  In such 
cases the crown has a right to abrogate the former laws, and 
institute new ones.  But until such new laws are promulgated, 
the old laws and customs of the country remain in full force, 
unless so far as they are contrary to our religion, or enact any 
thing, that is malum in se; for in all such cases the laws of the 
conquering or acquiring country shall prevail.  This qualification 
of the rule arises from the presumption, that the crown could 
never intend to sanction laws contrary to religion or sound 
morals.  But although the king has thus the power to change the 
laws of ceded and conquered countries, the power is not 
unlimited.  His legislation is subordinate to the authority of 
parliament.  He cannot make any new change contrary to 
fundamental principles; he cannot exempt an inhabitant from 
that particular dominion, as for instance from the laws of trade, 



or from the power of parliament; and he cannot give him 
privileges exclusive of other subjects. 

    §  77.     Mr. Justice Blackstone, in his Commentaries, insists, 
that the American colonies are principally to be deemed 
conquered, or ceded countries.  His language is, "Our American 
Plantations are principally of this latter sort, [i.e. ceded or 
conquered countries,] being obtained in the last century either by 
right of conquest and driving out the natives, (with what natural 
justice I shall not at present inquire,) or by treaties.  And, 
therefore, the common law of England, as such, has no 
allowance or authority there; they being no part of the mother 
country, but distinct, though dependent dominions." 

    §  78.     The doctrine of Mr. Justice Blackstone, may well 
admit of serious doubt upon general principles.  But it is 
manifestly erroneous, so far as it is applied to the colonies and 
plantations composing our Union.  In the charters, under which 
all these colonies were settled, with a single exception, there is, 
an express declaration, that all subjects and their children 
inhabiting therein shall be deemed natural-born subjects, and 
shall enjoy all the privileges and immunities thereof; and that the 
laws of England, so far as they are applicable, shall be in force 
there; and no laws shall be made, which are repugnant to, but as 
near as may be conveniently, shall conform to the laws of 
England.  Now this declaration, even if the crown previously 
possessed a right to establish what laws it pleased over the 
territory, as a conquest from the natives, being a fundamental 
rule of the original settlement of the colonies, and before the 
emigrations thither, was conclusive, and could not afterwards be 
abrogated by the crown.  It was an irrevocable annexation of the 



colonies to the mother country, as dependencies governed by the 
same laws, and entitled to the same rights. 

    §  79.    And so has been the uniform doctrine in America ever 
since the settlement of the colonies.  The universal principle 
(and the practice has conformed to it) has been, that the common 
law is our birthright and inheritance, and that our ancestors 
brought hither with them upon their emigration all of it, which 
was applicable to their situation.  The whole structure of our 
present jurisprudence stands upon the original foundations of the 
common law. 

    §  80.    We thus see in a very clear light the mode, in which 
the common law was first introduced into the colonies; as well 
as the true reason of the exceptions to it to be found in our 
colonial usages and laws.  It was not introduced, as of original 
and universal obligation in its utmost latitude; but the limitations 
contained in the bosom of the common law itself, and indeed 
constituting a part of the law of nations, were affirmatively 
settled and recognized in the respective charters of 
settlement.  Thus limited and defined, it has become the 
guardian of our political and civil rights; it has protected our 
infant liberties; it has watched over our maturer growth; it has 
expanded with our wants; it has nurtured that spirit of 
independence, which checked the first approaches of arbitrary 
power; it has enabled us to triumph in the midst of difficulties 
and dangers threatening our political existence; and by the 
goodness of God, we are now enjoying, under its bold and 
manly principles, the blessings of a free, independent, and united 
government. 

 



CHAPTER XVII. 

GENERAL REVIEW OF THE COLONIES. 

    §  81.    In respect to their interior polity, the colonies have 
been very properly divided by Mr. Justice Blackstone into three 
sorts; viz. Provincial, Proprietary, and Charter 
Governments.  First, Provincial Establishments. The 
constitutions of these depended on the respective commissions 
issued by the crown to the governors, and the instructions, which 
usually accompanied those commissions.  These commissions 
were usually in one form, appointing a governor as the king's 
representative or deputy, who was to be governed by the royal 
instructions, and styling him Captain General and Governor-in-
Chief over the Province, and Chancellor, Vice-Admiral, and 
Ordinary of the same.  The crown also appointed a council, who, 
besides their legislative authority, were to assist the governor in 
the discharge of his official duties; and power was given him to 
suspend them from office, and, in case of vacancies, to appoint 
others, until the pleasure of the crown should be known.  The 
commissions also contained authority to convene a general 
assembly of representatives of the freeholders and planters; and 
under this authority provincial assemblies, composed of the 
governor, the council, and the representatives, were constituted; 
(the council being a separate branch or upper house, and the 
governor having a negative upon all their proceedings, and also 
the right of proroguing and dissolving them;) which assemblies 
had the power of making local laws and ordinances, not 
repugnant to the laws of England, but as near as may be 
agreeable thereto, subject to the ratification and disapproval of 
the crown.  The governors also had power, with advice of 



council, to establish courts, and to appoint judges and other 
magistrates, and officers for the province; to pardon offences, 
and to remit fines and forfeitures; to collate to churches and 
benefices; to levy military forces for defence; and to execute 
martial law in time of invasion, war, and rebellion.  Appeals lay 
to the king in council from the decisions of the highest courts of 
judicature of the province, as indeed they did from all others of 
the colonies.  Under this form of government the provinces of 
New-Hampshire, New-York, New-Jersey, Virginia, the 
Carolinas, and Georgia, were governed (as we have seen) for a 
long period, and some of them from an early period after their 
settlement. 

    §  82.    Secondly, Proprietary Governments.  These (as we 
have seen) were granted out by the crown to individuals, in the 
nature of feudatory principalities, with all the inferior royalties, 
and subordinate powers of legislation, which formerly belonged 
to the owners of counties palatine.  Yet still there were these 
express conditions, that the ends, for which the grant was made, 
should be substantially pursued; and that nothing should be done 
or attempted, which might derogate from the sovereignty of the 
mother country.  In the proprietary government the governors 
were appointed by the proprietaries, and legislative assemblies 
were assembled under their authority; and indeed all the usual 
prerogatives were exercised, which in provincial governments 
belonged to the crown.  Three only existed at the period of the 
American Revolution; viz. the proprietary governments of 
Maryland, Pennsylvania, and Delaware.  The former had this 
peculiarity in its charter, that its laws were not subject to the 
supervision and control of the crown; whereas in both the latter 



such a supervision and control were expressly or impliedly 
provided for. 

    §  83.    Thirdly, Charter Governments.  Mr. Justice 
Blackstone describes them, (1 Comm. 108,) as "in the nature of 
civil corporations with the power of making by-laws for their 
own internal regulation, not contrary to the laws of England; and 
with such rights and authorities as are especially given them in 
their several charters of incorporation.   They have a governor 
named by the king, (or, in some proprietary colonies, by the 
proprietor,) who is his representative or deputy.  They have 
courts of justice of their own, from whose decisions an appeal 
lies to the king and council here in England.   Their general 
assemblies, which are their house of commons, together with 
their council of state, being their upper house, with the 
concurrence of the king, or his representative the governor, 
make laws suited to their own emergencies."  This is by no 
means a just or accurate description of the charter 
governments.  They could not be justly considered, as mere civil 
corporations of the realm, empowered to pass by-laws; but 
rather as great political establishments or colonies, possessing 
the general powers of government, and rights of sovereignty, 
dependent, indeed, and subject to the realm of England; but still 
possessing within their own territorial limits the general powers 
of legislation and taxation.  The only charter governments 
existing at the period of the American Revolution were those of 
Massachusetts, Rhode-Island, and Connecticut.  The first charter 
of Massachusetts might be open to the objection, that it provided 
only for a civil corporation within the realm, and did not justify 
the assumption of the extensive executive, legislative, and 
judicial powers, which were afterwards exercised upon the 



removal of that charter to America.  And a similar objection 
might be urged against the charter of the Plymouth colony.  But 
the charter of William and Mary, in 1691, was obviously upon a 
broader foundation, and was in the strictest sense a charter for 
general political government, a constitution for a state, with 
sovereign powers and prerogatives, and not for a mere 
municipality.  By this last charter the organization of the 
different departments of the government was, in some respects, 
similar to that in the provincial governments; the governor was 
appointed by the crown; the council annually chosen by the 
General Assembly; and the House of Representatives by the 
people.  But in Connecticut and Rhode-Island the charter 
governments were organized altogether upon popular and 
democratical principles; the governor, council, and assembly 
being annually chosen by the freemen of the colony, and all 
other officers appointed by their authority.  By the statutes of 7 
& 8 William 3, (ch. 22, § 6,) it was indeed required, that all 
governors appointed in charter and proprietary governments 
should be approved of by the crown, before entering upon the 
duties of their office; but this statute was, if at all, ill observed, 
and seems to have produced no essential change in the colonial 
policy. 

    §  84.    The circumstances, in which the colonies were 
generally agreed, notwithstanding the diversities of their 
organization into provincial, proprietary, and charter 
governments, were the following. 

    §  85.    (1.)  They enjoyed the rights and privileges of British 
born subjects; and the benefit of the common laws of England; 
and all their laws were required to be not repugnant unto, but, as 



near as might be, agreeable to the laws and statutes of 
England.  This, as we have seen, was a limitation upon the 
legislative power contained in an express clause of all the 
charters; and could not be transcended without a clear breach of 
their fundamental conditions.  A very liberal exposition of this 
clause seems, however, always to have prevailed, and to have 
been acquiesced in, if not adopted by the crown.  Practically 
speaking, it seems to have been left to the judicial tribunals in 
the colonies to ascertain, what part of the common law was 
applicable to the situation of the colonies; and of course, from a 
difference of interpretation, the common law, as actually 
administered, was not in any two of the colonies exactly the 
same.  The general foundation of the local jurisprudence was 
confessedly composed of the same materials; but in the actual 
superstructure they were variously combined, and modified, so 
as to present neither a general symmetry of design, nor an unity 
of execution. 

    §  86.    In regard to the legislative power, there was a still 
greater latitude allowed; for notwithstanding the cautious 
reference in the charters to the laws of England, the assemblies 
actually exercised the authority to abrogate every part of the 
common law, except that, which united the colonies to the 
parent state by the general ties of allegiance and dependency; 
and every part of the statute law, except those acts of 
Parliament, which expressly prescribed rules for the colonies, 
and necessarily bound them, as integral parts of the empire, in a 
general system, formed for all, and for the interest of all.  To 
guard this superintending authority with more effect, it was 
enacted by Parliament in 7 & 8 William 3, (ch. 22,) "that all 
laws, by-laws, usages, and customs, which should be in practice 



in any of the plantations, repugnant to any law made, or to be 
made in this kingdom relative to the said plantations, shall be 
utterly void and of none effect." 

    §  87.    It was under the consciousness of the full possession 
of the rights, liberties, and immunities of British subjects, that 
the colonists in almost all the early legislation of their respective 
assemblies insisted upon a declaratory act, acknowledging and 
confirming them.  And for the most part they thus succeed in 
obtaining a real and effective magna charta of their 
liberties.  The trial by jury in all cases, civil and criminal, was as 
firmly, and as universally established in the colonies, as in the 
mother country. 

    §  88.    (2.)  In all the colonies local legislatures were 
established, one branch of which consisted of representatives of 
the people freely chosen, to represent and defend their interests, 
and possessing a negative upon all laws.  We have seen, that in 
the original structure of the charters of the early colonies, no 
provision was made for such a legislative body.   But 
accustomed as the colonists had been to possess the rights and 
privileges of Englishmen, and valuing as they did, above all 
others, the right of representation in Parliament, as the only real 
security for their political and civil liberties, it was easy to 
foresee, that they would not long endure the exercise of any 
arbitrary power; and that they would insist upon some share in 
framing the laws, by which they were to be governed.   We find 
accordingly, that at an early period [1619] a house of burgesses 
was forced upon the then proprietors of Virginia.  In 
Massachusetts, Connecticut, New-Hampshire, and Rhode-
Island, the same course was pursued.  And Mr. Hutchinson has 



correctly observed, that all the colonies before the reign of 
Charles the Second, (Maryland alone excepted, whose charter 
contained an express provision on the subject,) settled a model 
of government for themselves, in which the people had a voice, 
and representation in framing the laws, and in assenting to 
burthens to be imposed upon themselves.  After the restoration, 
there was no instance of a colony without a representation of the 
people, nor any attempt to deprive the colonies of this privilege, 
except during the brief and arbitrary reign of King James the 
Second. 

    §  89.    (5.)  All the colonies considered themselves, not as 
parcel of the realm of Great Britain, but as dependencies of the 
British crown, and owing allegiance thereto, the king being their 
supreme and sovereign lord.  In virtue of its general 
superintendency the crown constantly claimed, and exercised the 
right of entertaining appeals from the courts of the last resort in 
the colonies; and these appeals were heard and finally adjudged 
by the king in council.  This right of appeal was secured by 
express reservation in most of the colonial charters.  It was 
expressly provided for by an early provincial law in New-
Hampshire, when the matter in difference exceeded the true 
value or sum of £300 sterling.  So, a like colonial law of Rhode-
Island was enacted by its local legislature in 1719.  It was 
treated by the crown, as an inherent right of the subject, 
independent of any such reservation.  And so in divers cases it 
was held by the courts of England.  The reasons given for the 
opinion, that writs of error [and appeals] lie to all the dominions 
belonging to England upon the ultimate judgments given there, 
are, (1.) That, otherwise, the law appointed, or permitted to such 
inferior dominion might be considerably changed without the 



assent of the superior dominion; (2.) Judgments might be given 
to the disadvantage or lessening of the superiority, or to make 
the superiority of the king only, and not of the crown of 
England; and (3.) That the practice has been accordingly. 

    §  90.    (6.)  Though the colonies had a common origin, and 
owed a common allegiance, and the inhabitants of each were 
British subjects, they had no direct political connexion with each 
other.   Each was independent of all the others; each, in a limited 
sense, was sovereign within its own territory.  There was neither 
alliance, nor confederacy between them.   The assembly of one 
province could not make laws for another; nor confer privileges, 
which were to be enjoyed or exercised in another, farther than 
they could be in any independent foreign state.  As colonies, 
they were also excluded from all connexion with foreign 
states.  They were known only as dependencies; and they 
followed the fate of the parent country both in peace and war, 
without having assigned to them, in the intercourse or diplomacy 
of nations, any distinct or independent existence.   They did not 
possess the power of forming any league or treaty among 
themselves, which should acquire an obligatory force without 
the assent of the parent state.  And though their mutual wants 
and necessities often induced them to associate for common 
purposes of defence, these confederacies were of a casual and 
temporary nature, and were allowed as an indulgence, rather 
than as a right.  They made several efforts to procure the 
establishment of some general superintending government over 
them all; but their own differences of opinion, as well as the 
jealousy of the crown, made these efforts abortive.  These 
efforts, however, prepared their minds for the gradual 
reconciliation of their local interests, and for the gradual 



developement of the principles, upon which a union ought to 
rest, rather than brought on an immediate sense of the necessity, 
or the blessings of such a general government. 

    §  91.    But although the colonies were independent of each 
other in respect to their domestic concerns, they were not wholly 
alien to each other.  On the contrary, they were fellow subjects, 
and for many purposes one people.  Every colonist had a right to 
inhabit, if he pleased, in any other colony; and, as a British 
subject, he was capable of inheriting lands by descent in every 
other colony.  The commercial intercourse of the colonies, too, 
was regulated by the general laws of the British empire; and 
could not be restrained, or obstructed by colonial 
legislation.  The remarks of Mr. Chief Justice Jay on this subject 
are equally just and striking.  "All the people of this country 
were then subjects of the king of Great Britain, and owed 
allegiance to him; and all the civil authority then existing, or 
exercised here, flowed from the head of the British 
empire.   They were, in a strict sense, fellow subjects, and in a 
variety of respects one people.  When the Revolution 
commenced, the patriots did not assert, that only the same 
affinity and social connexion subsisted between the people of 
the colonies, which subsisted between the people of Gaul, 
Britain, and Spain, while Roman provinces, to wit, only that 
affinity and social connexion, which result from the mere 
circumstance of being governed by the same prince."  Different 
ideas prevailed, and gave occasion to the Congress of 1774 and 
1775. 

[* * * * *] 

  



 

BOOK III. 

THE CONSTITUTION OF THE UNITED STATES. 

__________ 

CHAPTER I. 

ORIGIN AND ADOPTION OF THE CONSTITUTION. 

    §  131.    In this state of things, commissioners were 
appointed by the legislatures of Virginia and Maryland early in 
1785, to form a compact relative to the navigation of the rivers 
Potomac and Pocomoke, and the Chesapeake Bay.  The 
commissioners having met in March, in that year, felt the want 
of more enlarged powers, and particularly of powers to provide 
for a local naval force, and a tariff of duties upon imports.  Upon 
receiving their recommendation, the legislature of Virginia 
passed a resolution for laying the subject of a tariff before all the 
states composing the Union.  Soon afterwards, in January, 1786, 
the legislature adopted another resolution, appointing 
commissioners, "who were to meet such, as might be appointed 
by the other states in the Union, at a time and place to be agreed 
on, to take into consideration the trade of the United States; to 
examine the relative situation and trade of the states; to consider 
how far a uniform system in their commercial relations may be 
necessary to their common interest, and their permanent 
harmony; and to report to the several states such an act, relative 
to this great object, as, when unanimously ratified by them, will 
enable the United States in congress assembled to provide for 
the same." 



    §  132.    These resolutions were communicated to the states, 
and a convention of commissioners from five states only, viz. 
New-York, New-Jersey, Pennsylvania, Delaware, and Virginia, 
met at Annapolis, in September, 1786.  After discussing the 
subject, they deemed more ample powers necessary, and as well 
from this consideration, as because a small number only of the 
states was represented, they agreed to come to no decision, but 
to frame a report to be laid before the several states, as well as 
before congress.  In this report they recommended the 
appointment of commissioners from all the states, "to meet at 
Philadelphia, on the second Monday of May, then next, to take 
into consideration the situation of the United States; to devise 
such further provisions, as shall appear to them necessary, to 
render the constitution of the federal government adequate to the 
exigencies of the Union; and to report such an act for that 
purpose to the United States in congress assembled, as when 
agreed to by them, and afterwards confirmed by the legislature 
of every state, will effectually provide for the same." 

    §  133.    On receiving this report, the legislature of Virginia 
passed an act for the appointment of delegates to meet such, as 
might be appointed by other states, at Philadelphia.  The report 
was also received in congress.  But no step was taken, until the 
legislature of New-York instructed its delegation in congress to 
move a resolution, recommending to the several states to appoint 
deputies to meet in convention for the purpose of revising and 
proposing amendments to the federal constitution.  On the 21st 
of February, 1787, a resolution was accordingly moved and 
carried in congress, recommending a convention to meet in 
Philadelphia, on the second Monday of May ensuing, "for the 
purpose of revising the articles of confederation, and reporting 



to congress, and the several legislatures, such alterations and 
provisions therein, as shall, when agreed to in congress, and 
confirmed by the states, render the federal constitution adequate 
to the exigencies of government, and the preservation of the 
Union."  The alarming insurrection then existing in 
Massachusetts, without doubt, had no small share in producing 
this result.  The report of congress, on that subject, at once 
demonstrates their fears, and their political weakness. 

    §  134.    At the time and place appointed, the representatives 
of twelve states assembled.  Rhode-Island alone declined to 
appoint any on this momentous occasion.  After very protracted 
deliberations, the convention finally adopted the plan of the 
present constitution, on the 17th of September, 1787; and by a 
contemporaneous resolution, directed it to be "laid before the 
United States in congress assembled," and declared their 
opinion, "that it should afterwards be submitted to a convention 
of delegates chosen in each state by the people thereof, under a 
recommendation of its legislature, for 
their assent and ratification;" and that each convention, 
assenting to and ratifying the same, should give notice thereof to 
congress.  The convention by a further resolution declared their 
opinion, that as soon as nine states had ratified the constitution, 
congress should fix a day, on which electors should be 
appointed by the states, which should have ratified the same, and 
a day, on which the electors should assemble and vote for the 
president, and the time and place of commencing proceedings 
under the constitution; and that after such publication, the 
electors should be appointed, and the senators and 
representatives elected.  The same resolution contained further 



recommendations for the purpose of carrying the constitution 
into effect. 

    §  135.    Congress, having received the report of the 
convention, on the 28th of September, 1787, unanimously 
resolved, "that the said report, with the resolutions and letter 
accompanying the same, be transmitted to the several 
legislatures in order to be submitted to a convention of delegates 
chosen in each state by the people thereof, in conformity to the 
resolves of the convention, made and provided in that case." 

    §  136.    Conventions in the various states, which had been 
represented in the general convention, were accordingly called 
by their respective legislatures; and the constitution having been 
ratified by eleven out of the twelve states, congress, on the 13th 
day of September, 1788, passed a resolution appointing the first 
Wednesday in January following, for the choice of electors of 
president; the first Wednesday of February following, for the 
assembling of the electors to vote for a president; and the first 
Wednesday of March following, at the then seat of congress 
[New-York] the time and place for commencing proceedings 
under the constitution.  Electors were accordingly appointed in 
the several states, who met and gave their votes for a president; 
and the other elections for senators and representatives having 
been duly made, on Wednesday, the 4th of March, 1789, 
congress assembled under the new constitution, and commenced 
proceedings under it.  A quorum of both houses, however, did 
not assemble until the 6th of April, when the votes for president 
being counted, it was found that George Washington was 
unanimously elected president, and John Adams was elected 
vice-president.  On the 30th of April, president Washington was 



sworn into office, and the government then went into full 
operation in all its departments. 

    §  137.    North-Carolina had not, as yet, ratified the 
constitution.  The first convention called in that state, in August, 
1788, refused to ratify it without some previous amendments, 
and a declaration of rights.  In a second convention, however, 
called in November, 1789, this state adopted the 
constitution.  The state of Rhode-Island had declined to call a 
convention; but finally, by a convention held in May, 1790, its 
assent was obtained; and thus all the thirteen original states 
became parties to the new government. 

    §  138.    Thus was achieved another, and still more glorious 
triumph in the cause of national liberty, than even that, which 
separated us from the mother country.  By it we fondly trust, that 
our republican institutions will grow up, and be nurtured into 
more mature strength and vigour; our independence be secured 
against foreign usurpation and aggression; our domestic 
blessings be widely diffused, and generally felt; and our union, 
as a people, be perpetuated, as our own truest glory and support, 
and as a proud example of a wise and beneficent government, 
entitled to the respect, if not to the admiration of mankind. 

[* * * * *] 

  

 

CHAPTER XXXVIII. 

JUDICIARY--ORGANIZATION AND POWERS. 



    §  817.    The order of the subject next conducts us to the 
consideration of the third article of the constitution, which 
embraces the organization and powers of the judicial 
department. 

[* * * * *] 

    §  850.    The second section of the third article contains an 
exposition of the jurisdiction appertaining to the judicial power 
of the national government.  The first clause is as follows: "The 
judicial power shall extend to all cases in law and equity arising 
under this constitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority; to all cases 
affecting ambassadors, other public ministers, and consuls; to all 
cases of admiralty and maritime jurisdiction; to controversies, to 
which the United States shall be a party; to controversies 
between two or more states; between a state and citizens of 
another state; between citizens of different states; between 
citizens of the same state, claiming lands under grants of 
different states; and between a state, or the citizens thereof, and 
foreign states, citizens, or subjects." 

    §  851.    And first, the judicial power extends to all cases in 
law and equity, arising under the constitution, the laws, and the 
treaties of the United States.  And by cases in this clause we are 
to understand criminal, as well as civil cases. 

[* * * * *] 

    § 855.    It is observable, that the language is, that "the judicial 
power shall extend to all cases in law and equity," arising under 
the constitution, laws, and treaties of the United States.  What is 



to be understood by "cases in law and equity," in this 
clause?  Plainly, cases at the common law, as 
contradistinguished from cases in equity, according to the 
known distinction in the jurisprudence of England, which our 
ancestors brought with them upon their emigration, and with 
which all the American states were familiarly acquainted.  Here, 
then, at least, the constitution of the United States appeals to, 
and adopts, the common law to the extent of making it a rule in 
the pursuit of remedial justice in the courts of the Union.  If the 
remedy must be in law, or in equity, according to the course of 
proceedings at the common law, in cases arising under the 
constitution, laws, and treaties, of the United States, it would 
seem irresistibly to follow, that the principles of decision, by 
which these remedies must be administered, must be derived 
from the same source.  Hitherto, such has been the uniform 
interpretation and mode of administering justice in the courts of 
the United States in this class of civil cases. 
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William Blackstone 
 
 

 
William Blackstone as illustrated in his Commentaries on the Laws of England. 

Sir William Blackstone (July 10, 1723 – February 14, 1780) was an English jurist and 
professor who produced the historical and analytic treatise on the Common 
law called Commentaries on the Laws of England, first published in four volumes during 
the years 1765–1769. This first attempt to reduce the English Common law to a single 
unified system was an extraordinary success, and Blackstone received a knighthood in 
honor of his great work. The concepts and theories in the Commentaries went on to play 
a major role in the foundation of the Declaration of Independence, and the United 
States Constitution. The Commentaries still remain an important source of classical views 
of the Common law and its principles, and have served as the basis of university legal 
education in both England and the United States since their publication. Blackstone did 
not analyze the law, or promote reform; he saw the law as designed to impose rules of 
conduct by the ruler, representing the ultimate authority of nature, or God. Thus, his 
purpose was to accurately describe the laws as they existed, and in this he succeeded, 
allowing others who had a need to reform the law to build on his work. Indeed, though, 
if the law were cosmic principles given to humankind by God, we would need no reform, 
only understanding, as Blackstone envisioned. 
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Life 

William Blackstone was born in Cheapside, London in July 1723, the son of a prosperous 
silk merchant. He became orphaned at an early age and was placed in the care of his 
uncle. He began his education at Charterhouse School, and at the age of fifteen was 
sent to continue his studies at Pembroke College, Oxford. In 1744 he was elected a 
fellow of All Souls' College, Oxford. 

Upon completing his studies in 1746, Blackstone was called to the Bar at the Middle 
Temple. As a reward for his services he was appointed steward of its manors in May 
1749. In addition, this opportunity was an effort to advance the interests of the college. 
Unsuccessful in law, he returned to Oxford in 1753 to deliver a course of lectures on 
English law. He became the first occupant of the newly founded Vinerian professorship 
of law in 1758. 

Blackstone married Sarah Clitherow in 1761, and together they had nine children. Later 
that year he was elected a Member of Parliament and was appointed king's counsel. 
Blackstone retired from his professorship and headship in 1766. In 1770, Blackstone was 
knighted. He was made a judge of the Court of Common Pleas in 1770, where he 
administered the law efficiently, but his record was no more distinguished than his time 
spent at the Bar. 

William Blackstone spent the last twenty years of his life with his family in Castle Priory 
House, which he built at Wallingford. On February 14, 1780, Blackstone died at the age 
of 57 and was buried at St. Peter's Church in the town. The Castle Priory House still 
stands, now as a hotel. His fine statue by Bacon in the Library of All Souls seems to 
dominate that magnificent room, to the enrichment of whose shelves he largely 
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contributed. If it is true that in his later life he became both irritable and heavy, it is 
certain that, during the eighteen years spent in his beloved college, he was the most 
genial and delightful of companions.[1] 

Work 

Blackstone lived and worked in the eighteenth century, contemporary with such 
as Adam Smith, David Hume, and Benjamin Franklin. The law was rooted in everyday life 
but removed by lawyers and courts from most people's lives. Blackstone's task, and in 
this he was successful, was to open the law to many for whom it had been closed.[2] 

Commentaries on the Laws of England 

Blackstone's lectures were designed as an introduction to the whole of the Common 
law, and they proved an immediate success with his students. It was the first time that 
English law had been made easily readable and comprehensible to the lay mind. Shortly 
thereafter, the lectures were published as Commentaries on the Laws of England. The 
series was comprised of four volumes, each representing a different theme, in order to 
present the whole of British law in a logical and comprehensive way. The publication was 
a great success, and said to have brought Blackstone £14,000, which was a very 
considerable sum of money at the time. 

The first volume, published in 1765, was entitled "Rights of Persons"; the majority of the 
book based on the "Absolute Rights of Individuals." It also covered topics such as 
inheritance of the throne, duties of magistrates, allegiance to one's nation, marriage, 
and guardianship. The second volume entitled "Rights of Things" encompassed the 
rights that people have over property. "Private Wrongs" (known today as "torts") was 
the discussion basis for the third book. The fourth and final volume was published in 
1769 and covered "Public Wrongs," meaning crimes and punishments, including 
offenses against God and religion. 

The Commentaries on the Laws of England were treated like an authority and dominated 
the legal system for more than a century. In addition, the Commentaries had extreme 
influential power over legal education in both England and America. 
The Commentaries were published all around the world, beginning in the U.S. in 1771. 
This first printing of 1,400 books sold out and soon after a second edition followed. 
They were translated into French, German, and Russian. Blackstone also published 
treatises on the Magna Carta and the Charter of the Forests. 

Blackstone and Property Jurisprudence 
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Blackstone's characterization of property rights as "sole and despotic dominion which 
one man claims and exercises over the external things of the world, in total exclusion of 
the right of any other individual in the universe," has often been quoted in judicial 
opinions and secondary legal literature as the dominant Western concept of property. In 
spite of the frequency with which this conception is quoted, however, it is now 
discredited or understood as a mere formalism, since in reality property rights are 
encumbered by numerous factors, including the will of the state. 

Legacy 

His work earned him belated success as a lawyer, politician, judge, and scholar. 
Blackstone, however, more than paid for his success; he and his book were the targets of 
some of the "most vitriolic attacks ever mounted upon a man or his ideas."[2] 

The Commentaries on the Laws of England were written shortly before the United States 
Constitution. The terms and phrases used by the framers often derived from 
Blackstone's works. The book is regarded not only as a legal classic, but also as a literary 
masterpiece. 

Blackstone's work was more often synthetic than original, but his writing was organized, 
clear, and dignified, which brings his great work within the category of general literature. 
He also had a turn for neat and polished verse, of which he gave proof in The Lawyer's 
Farewell to his Muse.[2] 

United States courts frequently quote Blackstone's Commentaries on the Laws of 
England as the definitive pre-Revolutionary War source of Common law; in particular, 
the United States Supreme Court has often quoted from Blackstone's work whenever 
they engaged in historical discussion, for example, when discussing the intent of the 
framers of the Constitution. 

United States and other Common law courts mention with strong approval "Blackstone's 
Formulation" (also known as Blackstone's ratio or the Blackstone ratio), popularly stated 
as "Better that ten guilty persons escape than that one innocent suffer." Named after 
Blackstone, the principle expressed in the formulation is much older, being closely tied 
to the presumption of innocence in criminal trials.[3] 

Blackstone and his work have appeared in literature and popular culture. Blackstone 
received mention in Herman Melville's Moby-Dick. A bust of Blackstone is a typical 
ornament of a lawyer's office in popular fiction. 
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Publications 

• Blackstone, William. 1862. Commentaries On The Laws Of England: In Four 
Books. London: John Murray. 

• Blackstone, William. 1959. Ehrlich's Blackstone (The Philosophy and History of the 
Law under which We Live). Nourse Pub. Co. 

• Blackstone, William. 1980. Blackstone and Oxford: An Exhibition Held at the Bodleian 
Library, Oxford on the Occasion of the Bicentenary of Sir William 
Blackstone. Bodleian Library. ISBN 0900177756 

• Blackstone, William. 1997 (original 1759). An Analysis of the Laws of England: To 
Which Is Prefixed an Introductory Discourse on the Study of the Law. William S. Hein 
& Company. ISBN 1575884135 

Biographies 

• Boorstin, Daniel J. 1996. The Mysterious Science of the Law: An Essay on Blackstone's 
Commentaries. University Of Chicago Press. ISBN 0226064980 

• Doolittle, Ian. 2001. William Blackstone: a Biography. Maney Publishing. ISBN 
1902653343 

• Doublas, D. 1971. The Biographical History of Sir William Blackstone. Fred B 
Rothman & Co. ISBN 0837720257 

Notes 

1. ↑ Sir William Blackstone Retrieved February 12, 2008. 
2. ↑ Jump up to:2.0 2.1 2.2 Greg Bailey, Blackstone In America: Lectures by an English Lawyer, 

The Bettman Archive. Retrieved February 12, 2008. 
3. ↑ Alexander Volokh, 1997, n Guilty Men University of Pennsylvania Law Review, 146-

173. Retrieved February 12, 2008. 
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_̂W�̀I_RW�aAKPMAP�@AHLB�̀KLB_IP?RLbIPQLB�cI_GROAPĜRd�eGUGPHMOAP�fIUGQ�YBLIBRLg�_̂W�]IOLBMAP�aAPId�fIgOAPY�EBIP[RGP�hKA_IM�\GiRGP�@AFOW�\ABBGM�jLAW�SRg_LB�hKAMW�EGOk̀G_APM�aIBLQ�lPHLBMARR�aI_LM�̂GRMAP�jATU�\ABBGM





















Amdt7.1.1 Historical Background of Jury Trials in 
Civil Cases 
Seventh Amendment: 

In Suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, 
shall be otherwise re-examined in any Court of the United States, than according 
to the rules of the common law. 

The Seventh Amendment guarantees a jury trial in civil cases at law in federal 
court.1 The Amendment traces its roots to English common law; some historians 
trace the origin of the English jury as far back as Ancient Greece.2 Sir William 
Blackstone, in his influential treatise on English common law, called the right “the 
glory of the English law” and necessary for “[t]he impartial administration of justice,” 
which, if “entirely entrusted to the magistracy, a select body of men,” would be 
subject “frequently [to] an involuntary bias towards those of their own rank and 
dignity.” 3 

From England, the colonists brought the right to a jury trial across the Atlantic. The 
civil jury played an important role during the colonial era.4 The colonies stoutly 
resisted the King of England’s efforts to diminish this right, and the Declaration of 
Independence identified the denial of “the benefits of trial by jury” as one of the 
grievances that led to the American Revolution.5 Despite this right’s prominence in 
Colonial America, however, a right to a civil jury trial was not included in the original 
draft of the Constitution.6 

Records of the Philadelphia Convention show that the delegates twice raised the 
issue of whether the Constitution should include a right to a jury trial. On 
September 12, 1787, toward the end of the Convention, Hugh Williamson of North 
Carolina “observed to the House that no provision was yet made for juries in Civil 
cases and suggested the necessity of it.” 7 Some delegates expressed support for 
such a provision but observed that the diversity of state courts’ practices in civil 
trials made it impossible to draft a suitable provision.8 This latter concern appears 
to have served as the basis for defeating a motion, brought by another delegate on 
September 15, 1787, to insert a clause in Article III, § 2, to guarantee that “a trial by 
jury shall be preserved as usual in civil cases.” 9 

After the Convention, many opponents of the Constitution’s ratification cited the 
omission of a right to a jury trial with such “urgency and zeal” that they almost 
prevented the states from ratifying the Constitution.10 Some opponents of the 
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Constitution claimed that the absence of a provision requiring civil jury trials in a 
Constitution that mandated jury trials in criminal cases11 implied that the use of a 
jury was abolished in civil cases.12 In the Federalist Papers, Alexander Hamilton 
refuted this assertion, expressing the view that the Constitution’s silence on civil 
jury trials merely meant “that the institution [would] remain precisely in the same 
situation in which it is placed by the State constitutions.” 13 

In ratifying the Constitution, several states urged Congress to provide a right to a 
jury in civil cases as one of the amendments.14 The right was included in the list of 
amendments James Madison proposed to the First Congress, which adopted the 
right as one of the Bill of Rights.15 It does not appear that the proposed 
amendment’s text or meaning was debated during its passage.16 The Seventh 
Amendment became effective as part of the Bill of Rights in 1791. 

Footnotes 

1 
U.S. Const. amend. VII. The Supreme Court has not held that the Seventh Amendment’s 
guarantee of the right to a civil trial by jury applies to the states through the Fourteenth 
Amendment. See Curtis v. Leother, 415 U.S. 189, 192 n.6 (1974); Minneapolis & St. Louis 
R. Co. v. Bombolis, 241 U.S. 211 (1916). Most state constitutions, however, include this 
right. See William J. Rich, 2 Modern Constitutional L. § 22:13 (3rd ed.).  

2 
See Richard S. Arnold, Trial by Jury: the Constitutional Right to a Jury of Twelve in Civil 
Trials, 22 Hofstra L. Rev. 1, 5–7 (1993).  

3 
Blackstone, Commentaries on the Laws of England 379 (1765–1769).  

4 
See Arnold, supra 2, at 13–14.  

5 
See id. at 14.  

6 
See id.  

7 
2 Records of the Federal Convention of 1787, at 587 (Max Farrand ed., 1937).  

8 
Id.  
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9 
Id. at 628.  

10 
3 Joseph Story, Commentaries on the Constitution of the United States § 1757 (1833). 
Justice Story observed: “[I]t is a most important and valuable amendment; and places 
upon the high ground of constitutional right the inestimable privilege of a trial by jury in 
civil cases, a privilege scarcely inferior to that in criminal cases, which is conceded by all 
to be essential to political and civil liberty.” Id. § 1762.  

11 
U.S. Const. art. III, § 2.  

12 
The Federalist No. 83 (Alexander Hamilton).  

13 
See id.  

14 
Jonathan Elliott, The Debates in the Several State Conventions on the Adoption of the 
Federal Constitution 326 (1836) (New Hampshire); 2 id. at 399–414 (New York); 3 id. at 
658 (Virginia).  

15 
1 Annals of Cong. 436 (1789). “In suits at common law, between man and man, the trial 
by jury, as one of the best securities to the rights of the people, ought to remain 
inviolate.” Id.  

16 
The Annals of Congress note that on August 18, 1787, the House “considered and 
adopted” the committee version: “In suits at common law, the right of trial by jury shall 
be preserved.” 1 Annals of Cong. 760 (1789). On September 7, the Senate Journal states 
that this provision was adopted after insertion of “where the consideration exceeds 
twenty dollars.” 2 Bernard Schwartz, The Bill of Rights: A Documentary History 1150 
(1971).  
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Defamation and Privacy Law in England & 
Wales 

Contributors: Claire Gill (Partner) and Mathilde Groppo (Senior Associate), Carter-Ruck 

Defamation 

The law of defamation protects harm to reputation caused by the 
publication of false defamatory statements. Defamation is the 
collective name for two separate torts: libel and slander. The 
distinction turns on the permanence of the defendant’s statement, 
but broadly speaking libel covers written publications (even if 
quickly removed) whereas slander is for more transient 
statements, such as spoken words. 

The law of defamation in England and Wales is now principally governed by the Defamation Act 
2013 and related statutes, and supplemented by the common law. 

I. Preliminary Issues 

Standing 

Any living person can sue in defamation. A business (whether incorporated or not) can also sue 
in defamation, albeit with a need to meet specific further conditions in order to be able to do so 
(see below). 

Governmental bodies, trade unions and charities are excluded from suing in their own capacities, 
but individuals connected to such groups can sue if the defamation extends to them. 

Who can be sued? 

Any person or entity involved in the publication or dissemination of the defamatory statement 
can be sued, most obviously the author, editor or publisher. A person or entity sued who is not 
the author, editor or publisher may have a statutory defence under s.1 Defamation Act 1996 
(previously the common law defence of innocent dissemination) where they can show they took 
reasonable care in relation to the publication and did not know and had no reason to believe that 
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what they did caused or contributed to the defamatory statement. Particular rules apply to the 
operators of websites under s.5 Defamation Act 2013. 

Limitation 

The claimant has one year from the date of publication to issue proceedings in defamation. 
Where a person subsequently publishes a statement which is substantially the same as the 
original publication, the limitation period runs from the date of the first publication. 

Nature of the tort 

Libel and slander are strict liability torts. The claimant does not need to prove intention or 
negligence on the defendant’s part, provided the below elements are established and the 
defendant does not raise a successful defence. In some instances, however, the defendant’s state 
of mind may be relevant to defeating some defences. 

II. Elements of the action: what the claimant must prove 

A.       Publication of a statement to a third party 

This can be to the public at large, or to a more limited number of publishees. 

B.       The statement identifies the claimant 

The statement does not need to name the claimant; it only needs to be understood to refer to the 
claimant. 

C.        The statement is defamatory and causes serious reputational harm 

There are a number of applicable tests at common law as to what is defamatory, but generally 
speaking a statement will be defamatory at common law if it is capable of lowering the 
reputation of the claimant in the eyes of society generally. 

Section 1 Defamation Act 2013 imposes a requirement to meet a “serious harm” test, where a 
“statement is not defamatory unless publication has caused or is likely to cause serious harm to 
the reputation of the claimant”. 

What constitutes evidence of serious harm has been the subject of several court decisions, 
culminating in the Supreme Court decision in Lachaux v Independent Print Ltd [2019] UKSC 
27, which found that “serious harm” refers to the consequences of the publication and depends 
on a combination of the inherent tendency of the words and their actual impact on those to whom 
they were communicated. 

The effect of s.1(2) Defamation Act 2013 is to make it harder for a company to sue for libel; 
“harm to the reputation of a body that trades for profit” is not “serious harm” unless it has caused 



or is likely to cause the body serious financial loss”. Serious financial loss is a high threshold and 
there are a very limited number of cases in which such loss was found to have been established. 

There are also other, specific conditions which apply to whether a slander will be actionable. 

Meaning 

At the heart of any defamation claim is the meaning of the words complained of; the more grave 
the defamatory statement, the harder it will usually be to defend. It is common in litigated cases 
for there to be a dispute between the parties about what the words of which complaint is made 
mean, whether they are defamatory and whether they are statements of fact or expressions of 
opinion. These issues are commonly determined at an early stage by the court, at a Trial of 
Preliminary Issues. 

III. Defences 

The main defences are set out below. The list is not exhaustive. 

A.       Truth (Defamation Act 2013, s.2) 

A claim in defamation will fail where the defendant can demonstrate that the imputation 
conveyed by the statement is substantially true. The burden of proof is on the defendant to prove 
the veracity of his or her statements, and the standard of proof is the balance of probabilities. 

B.       Honest opinion (Defamation Act 2013, s.3) 

Where the defendant published a statement of opinion (as opposed to a statement of fact), a 
defamation claim will fail if the defendant can show (1) that the statement indicated, in general 
or specific terms, the basis of the opinion, and (2) that the opinion could have been held by an 
honest person on the basis of facts which existed at the time the statement was published or on 
the basis of anything asserted to be a fact in a privileged statement published before the 
statement complained of. The defence is defeated if the claimant can show that the defendant did 
not hold the opinion. 

C.       Publication on a matter of public interest (Defamation Act 2013, s.4) 

This defence applies where the statement was on a matter of public interest, and the defendant 
reasonably believed that publishing the statement was in the public interest. The defendant’s 
conduct at the pre-publication stage is relevant to the question of the reasonableness of the 
defendant’s belief that publishing the statement was in the public interest, and the defendant will 
need to demonstrate the reasonableness of their belief by means of contemporaneous notes or 
records. The court must grant the defendant a certain amount of latitude for editorial judgement 
at the time of publication. 

This defence replaces the old common law defence known as the Reynolds defence. Under the 
Reynolds defence, protection was given to “responsible journalism” reporting on matters of 



public interest. The court, in assessing whether the journalism was responsible, applied 
illustrative factors identified by Lord Nicholls in Reynolds v Times Newspapers Ltd [2001] 2 
AC 127 including whether the claimant had been given a fair opportunity to respond to the 
allegations. In assessing whether the belief of the defendant in the public interest is reasonable 
under s. 4, consideration must be given to all the circumstances of the case. Whilst the statute 
does not refer to the Reynolds factors, they are recognized as relevant to assess whether a 
defendant’s belief that publication was in the public interest was reasonable. 

D.        Absolute privilege 

If a statement is protected by absolute privilege there is a complete defence to a claim for libel, 
regardless of whether the statement is false or whether it was made maliciously. This defence 
protects the legislature, the executive and the judiciary in the exercise of their public functions. It 
applies for example to: 

• parliamentary debates and proceedings 
• court proceedings 
• fair and accurate contemporaneous reports of court proceedings (s.14 Defamation Act 

1996) 
• certain international documents 
• complaints to the police 

E.       Qualified privilege 

At common law, qualified privilege protects a statement made by the defendant (D) to another 
party (X), in one of two circumstances: 
(1) D has a duty to communicate the information in the statement to X, and X has a 
corresponding interest to receive the information; or 
(2) D and X have a common interest in the information being communicated. 

There are a number of instances where qualified privilege applies by operation of statute under 
s.15 Defamation Act 1996 and Schedule 1 thereto. This Act splits the statements protected 
between those having qualified privilege without explanation or contradiction (for example a fair 
and accurate report of proceedings in public of a legislature anywhere in the world) and 
statements that are privileged subject to explanation or contradiction, that is to say that there is 
no defence if the claimant shows that the defendant was requested to publish a reasonable 
statement by way of contradiction but refused or neglected to do so. An example would be a fair 
and accurate report of proceedings at any public meeting in the UK of a local authority. 

The defence is defeated if it is shown to be made with malice, that is that the defendant made the 
statement with a dominant improper motive: evidence that the defendant did not believe the 
statement to be true or was indifferent as to its truth or falsity will be evidence of malice. 

F.        Offer of Amends 



The Offer of Amends regime (under Defamation Act 1996, ss.2-4) allows the defendant to accept 
liability and settle a defamation claim early on in the proceedings. Due to having accepted 
liability, the defendant then benefits from more favourable rules; the amount of compensation 
payable to the claimant will be subject to a discount, to reflect the mitigating factors of the case 
including the fact of the Offer itself, and other relevant elements including the early publication 
of a correction. 

The defendant’s offer must include: 
(1) a suitable correction and sufficient apology; 
(2) publication of the correction/apology in a manner that is reasonable and practicable; 
(3) the payment of such compensation and costs, as are agreed or determined by the court. 

The Offer must be made before or at the time the Defence is served. 

IV. Remedies 

A. Damages 

A successful claimant in defamation is awarded damages by the court. General damages will 
compensate the claimant for damage to reputation, vindicate their name and take account of the 
distress and humiliation caused. A number of factors can be considered by the court in 
determining the damages award, including the gravity of the allegations and the extent of the 
publication. Aggravated damages may be awarded if the defendant’s conduct has increased the 
hurt suffered by the claimant. Sections 34-36 Crime and Courts Act 2013 restrict the 
circumstances in which the court can award exemplary damages against the press where the 
publisher is a member of an approved regulator. “Special damages” can be awarded for actual 
monetary loss; such awards are rare as it is normally difficult to establish causation. 

There is a notional ceiling for damages awards, which cannot exceed the maximum level of 
damages awarded for pain and suffering and loss of amenity in personal injury cases; currently 
of the order of £350,000 (Lachaux v Independent Print Ltd & Anor [2021] EWHC 
1797), although in practice awards tend to be much lower. 

B.        Apologies 

The publication of an apology is not a type of relief that can be awarded by the court, although it 
is commonly included in a package of remedies agreed between parties by way of settlement. 
However, the court can order the defendant to publish the outcome of the case under s.12 
Defamation Act 2013. 

In cases that settle before trial, there is a possibility to read a Statement in Open Court (unilateral 
or joint), which sets out the background to the proceedings, announces the fact of the settlement 
and can sometimes include an apology/retraction by the defendant. This is another way of 
vindicating a claimant’s reputation. 

C.       Injunctions 



It is extremely difficult to obtain an interim injunction from the court which prohibits a 
threatened/imminent publication of a defamatory statement – the claimant must demonstrate that 
the defendant would not be able successfully to raise any defences at trial. Where, for example, 
the case requires examination of witness evidence, the case will need to go to trial, and an 
interim injunction restraining publication cannot be granted. 

It is usual for the claimant to seek a final injunction in their general defamation claim, i.e. for the 
court to restrain the defendant from repeating the same or similar allegations, but a final 
injunction cannot be granted until trial. 

Privacy 

An individual’s right to his or her privacy is protected by the tort of ‘misuse of private 
information’ (MPI). MPI found its roots in the equitable wrong of ‘breach of confidentiality’, 
and crystallised as a standalone, distinct tort in the early 21st century. This was in part linked to 
the enactment of the Human Rights Act 1998, which incorporated into domestic law the 
European Convention of Human Rights, whose Article 8 protects the right to respect for private 
and family life. There is a limitation period of 6 years running from the date of publication. 

I. Elements of the action 

There is a two-stage test: 

1.        Whether the claimant has a reasonable expectation of privacy 

To pass the first stage, the claimant must identify the existence of a ‘reasonable expectation of 
privacy’ (REP) in the relevant information. The court will consider such factors as including the 
nature of the activity that is the subject matter of the information and the place where it occurred. 
Typically matters relating to a person’s sex life, medical history, family and home life will be 
matters over which a claimant will have a REP. The context in which the information is revealed 
(e.g. whether a photograph was taken in public or in private) is also a factor to be taken into 
account when determining whether an REP arises. The information does not need to be in the 
form of written text; an REP can also arise in relation to photographs, videos and other materials. 

Where an individual shares private information with other people, without apparent concern for 
limiting its publication to select parties, it can be difficult for the individual to establish the 
existence of an REP in such information. It can also be more difficult to establish the existence 
of an REP where the relevant information is already in the public domain, although that is not an 
absolute bar. 

High-profile individuals and public figures are also entitled to privacy, but the approach taken to 
establish the existence of an REP in relation to them may be different from that of ordinary 
individuals. 

It does not matter whether the information is true or false. 



2.        Is the REP outweighed by the countervailing right to freedom of expression: the balancing 
test 

The second stage consists in balancing competing Convention rights and the justification for 
interfering with each right by way of a parallel analysis, applying the test of proportionality to 
each. This is referred to as a ‘parallel’ test because neither right (Article 8 or the competing 
Article 10 right to freedom of expression) takes precedence. 

In PJS v News Group Newspapers [2016] AC 1081, [20], Lord Mance summarised the relevant 
principles as follows: 

“(i) neither article has preference over the other, (ii) where their values are in conflict, what is 
necessary is an intense focus on the comparative importance of the rights being claimed in the 
individual case, (iii) the justifications for interfering with or restricting each right must be taken 
into account and (iv) the proportionality test must be applied: see eg In re S (A Child) 
(Identification: Restrictions on Publication) [2005] 1 AC 593 , para 17 . . . and Mosley v News 
Group Newspapers Ltd [2008] EWHC 687 (QB) at [28] per Eady J, describing this as a ‘very 
well established’ methodology. The exercise of balancing article 8 and article 10 rights has been 
described as ‘analogous to the exercise of a discretion’: AAA v Associated Newspapers Ltd 
[2013] EWCA Civ 554 at [8].” 

The balancing exercise is therefore a fact-sensitive analysis, which involves consideration of the 
extent to which revealing the information is in the public interest. 

II. Remedies 

A.        Injunction 

The primary remedy sought is an injunction, which is a prohibitive form of order intended to 
restrain the defendant from publishing the information (whether prior to, or following 
publication). The form of order can be tailored to the circumstances of the case. An injunction 
can therefore also require the defendant to take other steps, such as deleting or delivering up any 
infringing materials. 

An injunction can be sought either prior to publication, or after publication. If the injunction is 
sought prior to publication, it involves obtaining an ‘interim’ injunction, which is put in place 
pending a full hearing. In order to obtain the injunction, the claimant must demonstrate that he or 
she is more likely than not to succeed at trial. 

Once an interim injunction is granted, the normal litigation process occurs. The parties may 
reach terms of settlement (which typically involve the giving of undertakings by the defendant). 
If no settlement is reached, the parties will follow the litigation process and ultimately return to 
court for a trial at which the judge will determine whether to grant a final injunction. 

B.       Damages 



Damages play a small role in pre-emptory privacy actions, where the granting of an injunction is 
the primary remedy sought. 

Damages are more important in cases brought after the private information has been published. 
In that case, a claimant may seek the payment of damages to compensate the violation of his or 
her right to privacy. Where the defendant was on notice of the claimant’s legal rights, it may be 
possible to also obtain aggravated damages. Damages are typically lower than in libel cases, but 
can range in the tens of thousands of pounds. 

C.        Anonymity 

Privacy proceedings are typically anonymized, which means that one or more of the parties are 
identified only by an acronym and are not identified by the general public pursuant to an 
anonymity order. If the privacy claim ultimately fails, the court may discharge any previously 
applicable anonymity orders. The identities of the parties protected by the anonymity order 
would then enter the public domain. 

Data Protection 

The legal framework protecting data subjects in England and Wales consists chiefly of the UK 
General Data Protection Regulation (GDPR) and the Data Protection Act 2018 (DPA). Data 
protection is concerned with the fair and proper use of information about people. Although it 
shares a partial basis in the ECHR, Article 8 with the tort of misuse of private information, the 
two areas are distinct. 

The UK GDPR sets out various obligations on parties who process and/or control data. The 
obligations on some parties (such as law enforcement authorities or the intelligence services) are 
tailored for the particular circumstances. Data must be processed in accordance with the UK 
GDPR which includes seven overarching principles, such as the accuracy principle. 

The UK GDPR also contains various data protection rights for individuals. These include a data 
subject’s right to have his or her personal data erased, commonly known as the ‘Right to be 
Forgotten’. This is not an absolute right, and only applies in certain circumstances. Those rights 
are not absolute, and can be limited where an exemption applies, such as the journalistic 
exemption. Data subjects can contact parties processing their data to notify them of violations of 
their rights, and request compliance with data protection law. 

It is possible for data subjects to obtain compensation (including damages for distress) where 
their data protection rights have been violated. The Information Commissioner’s Office (ICO) 
can also fine data processers and controllers for breaches of data protection law. 
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https://www.npr.org/sections/parallels/2015/03/21/394273902/on-libel-and-the-law-
u-s-and-u-k-go-separate-ways 
 
This Sunday, HBO is airing the documentary Going Clear, about the Church of 
Scientology, to strong reviews. The nonfiction book on which the film is based was 
short-listed for the National Book Award. 
Yet there have been serious challenges to releasing the film and the book in the U.K. 
That's because Britain does not have the same free speech protections as the United 
States. 
As with many other works of investigative journalism, publishing Going Clear in the U.K. 
could expose the authors to a much more serious risk of lawsuits than they face in the 
U.S. 
Given how closely the U.S. and Britain align on many topics, the degree to which they 
differ on the issue of free speech is striking. 

Rachel Ehrenfeld never set out to become the face of this issue. 

"I just set out to write the truth, to expose those who funded terrorism," she says. 

Sponsor Message 

Related NPR Story 

 
MEDIA 
In Britain, Calls To Regulate A Freewheeling Press 
Ehrenfeld runs a think tank in New York called the American Center for Democracy. In 
2003, she wrote a book called Funding Evil: How Terrorism is Financed, and How to Stop It. 
The book accused a wealthy Saudi businessman of funding al-Qaida. The businessman, 
Khalid bin Mahfouz, sued Ehrenfeld in a British court. 

https://www.npr.org/sections/parallels/2015/03/21/394273902/on-libel-and-the-law-u-s-and-u-k-go-separate-ways
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http://www.theguardian.com/world/shortcuts/2013/jan/14/cant-read-scientology-book-uk
https://www.npr.org/sections/media/
https://www.npr.org/2012/01/17/145348645/in-britain-calls-to-regulate-a-freewheeling-press
https://www.npr.org/2012/01/17/145348645/in-britain-calls-to-regulate-a-freewheeling-press


"I did not live in England, I do not live in England, the book was not published there, so 
why not come and sue me in the United States?" she asks. 

The reason is simple. 

"English laws are much more favorable for someone looking to protect their reputation," 
says Jenny Afia, a lawyer in London who often represents people making libel and 
privacy claims. 

Ehrenfeld's case was an example of "libel tourism," where someone brings a libel claim 
in a country where he is most likely to win. Often, that country is Great Britain. 
"Crooks and brigands from around the world come here to launder their reputations, 
where they couldn't get exculpation in either their home country or indeed in the United 
States of America," says Mark Stephens, a London lawyer who often represents media 
companies in these cases. 

In American courts, the burden of proof rests with the person who brings a claim of 
libel. In British courts, the author or journalist has the burden of proof, and typically 
loses. 

Sponsor Message 
"So you've got the rich and powerful shutting down and chilling speech which is critical 
of them," says Stephens. 

Afia disagrees with that characterization. Journalists "are writing about the wealthy and 
the powerful, so those are the people who are going to be the victim to more false claims, 
and they're the people whose families will have their privacy invaded," she says. 

U.S. Fights Back With 'Rachel's Law' 
When author Rachel Ehrenfeld was sued in England, she didn't show up, and the court 
issued a default judgment against her, "that I would destroy the book, in addition to the 
fine" of about $250,000. 

Typically, a U.S. court would enforce that ruling. But in this case, something 
extraordinary happened. 

The New York Legislature took up Ehrenfeld's cause and passed a bill called the Libel 
Terrorism Protection Act. Many referred to it as "Rachel's Law." 

Then, the U.S. Congress acted on it. Rep. Steve Cohen, D-Tenn., spoke on the House 
floor about the bill, known at the federal level as the "Speech Act." 

"While we generally share a proud common law legal tradition with the United 
Kingdom," Cohen said, "it is also true that the United Kingdom has laws that disfavor 
speech critical of public officials, contrary to our own constitutional tradition." 

http://www.nytimes.com/2008/01/20/technology/20iht-libel21.1.9346664.html


The bill passed the House and the Senate unanimously, and President Obama signed it 
into law in 2010. It prevents U.S. courts from enforcing British libel rulings. 
"We were quite shocked," says Afia, "because it was sort of raised as a national threat to 
U.S. constitutional issues, which as an ally was quite shocking to hear." 

She thinks British laws strike the appropriate balance between privacy and freedom of 
speech. 

So while Congress has provided a shield to American writers in the U.S., the threat of 
lawsuits today remains real for many others. 

Sponsor Message 
"We help media outlets from places like Zambia or Nigeria, exiled media that have fled 
their own countries because of repressive regimes and circumstances," says Peter 
Noorlander of the Media Legal Defense Initiative, a global nonprofit organization based 
in London. "They come to the U.K. and other places in Europe, and then they get 
pursued here for libel cases." 

Revamped Rules Still Onerous For Defendant 
In 2013, the U.K. responded to this outcry by changing the laws, eliminating some of the 
worst potential for abuses. 

Under the new rules, libel tourism is less common. It is no longer as easy for people with 
little U.K. presence to bring these lawsuits in British courts. The law now says someone 
making a libel claim must demonstrate that a defamatory statement will cause "serious 
harm." 

But these changes are not enough to persuade many to plunge back into these waters. 

Cambridge University Press last year said it would not release a book about Russian 
President Vladimir Putin in the U.K. for fear of lawsuits. 
"Even if the Press was ultimately successful in defending such a lawsuit, the disruption 
and expense would be more than we could afford," the publisher wrote in a letter to the 
author, Karen Dawisha. 
And although the Church of Scientology is easy to spot in London, the book and 
documentary about the church, Going Clear, are far less so. 
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Zl\K]6à̀E-=b18̀ ,̂iB[gc
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