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4 Criminal Procedure in New York § 68:1 (2d)

Criminal Procedure in New York  | September 2021 Update
Hon. Robert G. Bogle

Part 2. Criminal Evidence

Chapter 68. Cross-Examination and Impeachment

§ 68:1. Cross-examination—Nature and purpose

References

West's Key Number Digest

 West's Key Number Digest, Criminal Law 446
 West's Key Number Digest, Criminal Law 489
 West's Key Number Digest, Criminal Law 627.9(4)
 West's Key Number Digest, Criminal Law 706(3)
 West's Key Number Digest, Criminal Law 1170.5(4)
 West's Key Number Digest, Criminal Law 1544
 West's Key Number Digest, Evidence 558(1) to 558(11)
 West's Key Number Digest, Witnesses 266

The United States Constitution and the Constitution of the State of New York both guarantee the basic right of confrontation

to a person accused of a crime.1 The confrontation clause of the United States Constitution applies to the criminal courts of the

states and the right of confrontation is denied if the right of cross-examination is denied.2

Just as the art of examining a witness is an acquired art, so is the art of cross-examination. That does not leave the inexperienced
practitioner at a loss to effectively cross-examine a witness, however. The purpose of cross-examination is not only to determine
whether the witness has been truthful but also to expand the witness' testimony so that the whole truth may be known to the trier

of fact.3 Thus it may be that a witness' testimony is completely truthful but that not all of the facts are known. An example of
this could be where a witness relates the events leading up to an assault that arises out of a fistfight between two persons. If that
witness should leave out significant information to the effect that the person who is now the complainant did in fact provoke
the fight then such information could be developed on cross-examination.

Even when the specific story of the witness is nonassailable on cross-examination, the credibility of that witness may be subject
to attack by one or more of the methods which will be discussed in the following sections.

It should be noted by the practitioner that very often only one or two key points are available to the cross-examiner. If the cross-
examiner attempts to go over each and every detail of the witness' story on direct examination, the practitioner runs the risk of
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bolstering the opponent's case by having the same story repeated. The practitioner should concentrate on those points which are
significant and which tend to show that the witness either had a failing memory, was untruthful or did not relate the full story.
Once those points are made, the wise practitioner will sit down.

The trial court's participation in cross-examination is not reversible error, where the questions asked clarified the issues and

expedited a lengthy cross-examination by the prosecution.4

The Appellate Division held that it would continue to express its disapproval of a trial judge's practice of improperly injecting
him/herself into proceedings. However, the Court's conduct in this particular case did not deprive the defendant of a fair trial as

there was sufficient direct and cross-examination on the part of the prosecutor and defense counsel to balance the testimony.5

Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes
1 US Const amend VI; NY Const art 1, § 6.

2 Douglas v. State of Ala., 380 U.S. 415, 85 S. Ct. 1074, 13 L. Ed. 2d 934 (1965); People v. Sepulveda, 105
A.D.2d 854, 481 N.Y.S.2d 870 (2d Dep't 1984) (court curtailing defendant's cross-examination of state's
principal witness); People v. Rivera, 106 Misc. 2d 110, 431 N.Y.S.2d 316 (N.Y. City Crim. Ct. 1980)
(disapproved of on other grounds by, People v. Chin, 67 N.Y.2d 22, 499 N.Y.S.2d 638, 490 N.E.2d 505
(1986)); People v. Conyers, 86 Misc. 2d 754, 382 N.Y.S.2d 437 (Sup 1976), judgment aff'd, 63 A.D.2d 634,
405 N.Y.S.2d 409 (1st Dep't 1978).

Although the defendant's right to confrontation was violated by the trial court allowing an unsworn seven-
year-old prosecution witness to sit at a table facing the jury and turned away from the defendant, this did not
warrant reversal since there was no possibility that the error might have contributed to defendant's conviction.
People v. Tuck, 75 N.Y.2d 778, 552 N.Y.S.2d 85, 551 N.E.2d 578 (1989).

The court erred in limiting the cross-examination of one of the prosecution's main witnesses by precluding
cross-examination regarding the underlying facts of a youthful offender adjudication. People v. Caines, 221
A.D.2d 278, 634 N.Y.S.2d 94 (1st Dep't 1995) (error was harmless).

3 The trial court acted properly in interrupting the prosecutor's cross-examination of the testifying defendant
and rephrasing the questions in order to obtain a more responsive answer. People v. Bennette, 56 N.Y.2d
142, 451 N.Y.S.2d 647, 436 N.E.2d 1249 (1982).

4 People v. Moses, 126 A.D.2d 755, 511 N.Y.S.2d 338 (2d Dep't 1987).

5 People v. Chavis, 59 A.D.3d 240, 873 N.Y.S.2d 566 (1st Dep't 2009).

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government
Works.
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Chapter 68. Cross-Examination and Impeachment

§ 68:2. Cross-examination—Nature and purpose—Satisfying right of cross-examination

References

West's Key Number Digest

 West's Key Number Digest, Criminal Law 446
 West's Key Number Digest, Criminal Law 489
 West's Key Number Digest, Criminal Law 627.9(4)
 West's Key Number Digest, Criminal Law 706(3)
 West's Key Number Digest, Criminal Law 1170.5(4)
 West's Key Number Digest, Criminal Law 1544
 West's Key Number Digest, Evidence 558(1) to 558(11)
 West's Key Number Digest, Witnesses 266

Cross-examination of an adverse witness is a matter of right in every trial of a disputed fact.1 Where a witness refused to answer
a question on cross-examination either the witness should be compelled to answer the question or the witness' direct evidence

should be stricken from the record.2 Additionally, if the cross-examination is rendered impossible or ineffective by the death or

illness of the witness after giving direct testimony, then the testimony on direct examination will also be rendered incompetent.3

Where the right to cross-examine has been significantly curtailed, reversal will be required even without a showing of specific

prejudice.4

Curtailment of cross-examination, occasioned by a witness' invocation of the Fifth Amendment, does not offend the

confrontation clause if the unanswered questions are completely collateral to the direct evidence.5 However, when the restriction
on cross-examination goes beyond the exclusion of purely collateral matters, the testimony of the witness must be stricken in

whole or in part.6 There can be no restriction which would deprive a defendant of an important means of combating inculpatory

testimony or at least the existence of a reasonable doubt as to guilt.7

The trial court has broad discretion in fashioning the appropriate corrective response, depending on the degree of prejudice

incurred by the party whose right of cross-examination was impaired by the witness's invocation of the Fifth Amendment.8 The
court has presented three graduated levels of remedial action: striking the witness's entire testimony where the witness refused
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to testify on matters closely related to the commission of the crime; a partial striking where the refusal to answer is connected
solely with one phase of the case; or where the refusal to answer involves collateral matters or cumulative testimony concerning
the credibility which would not require a direction to strike and which could be handled by the judge's charge if questions as to

the weight to be ascribed to such testimony arose.9 However, striking a witness's testimony is the most drastic relief available
in such a situation, which should only be invoked when there are no less drastic alternatives, and the court has an obligation

to weigh the options.10 Accordingly, where the court was faced with the recantation of the crux of a key witness's testimony,
and the witness indicated that she would assert her Fifth Amendment rights if she was again called to the stand, the court
should have at least explored whether the witness had essentially refused to testify on questions or matters so closely related

to the commission of the crime that the entire testimony of the witness should be stricken.11 By contrast, the refusal to strike
a prosecution witness's testimony, based on subsequently discovered evidence of a favorable disposition of drug possession
charges against the witness, and based on the witness's indication that she would assert her Fifth Amendment privilege as to
those dismissed charges was not an abuse of the court's discretion since this subsequently discovered evidence involved only

collateral matters relating to general credibility.12

If counsel has the opportunity to cross-examine the witness but chooses not to do so, then the right of cross-examination

and, therefore the right of confrontation, has been satisfied.13 However, the opportunity for cross-examination at a pretrial

suppression hearing does not satisfy a defendant's constitutional right of confrontation.14

Even where the right of cross-examination has been afforded in part, but cross-examination has not been completed and is

thereafter thwarted by the illness or death of that witness, the complete testimony of the witness will be struck.15

A well-recognized exception to the right of confrontation authorizes the use at a later proceeding of a then unavailable witness'
prior testimony, provided that the defendant at the prior proceeding was represented by counsel who was afforded the opportunity

to adequately cross-examine the witness.16

A defendant's right of confrontation was not violated when the codefendant's videotaped post arrest statement was played before
the jury, where the codefendant testified and was, therefore, subject to and in fact cross-examined by defense counsel in a way

favorable to the defendant.17

The court's conduct in precluding the defendant during cross-examination of the complainant from inquiring into the precise
amount of damages sought in the complainant's related civil action did not violate the defendant's right of confrontation where
the defendant was permitted to question the complainant about the existence of the civil action, whether he was aware that it
sought millions of dollars in damages, whether he had obtained legal representation and when the lawsuit was commenced,
whereby the defendant was able to sufficiently probe the intended area of inquiry and explore the veracity of the complainant's

direct testimony.18

The trial court deprived a defendant of the constitutional right to confront the witnesses against him, and committed reversible
error, by refusing to allow the defendant to cross-examine the complainant with respect to his motives to fabricate his testimony,
where the defendant was charged with the crimes of criminal impersonation, forgery, and possession of forged documents based
on an allegation that he had sold a house barge belonging to the complainant, since the court's ruling effectively deprived the

defendant of his defense that he had acted as the complainant's agent in the sale of the barge.19

At a rape trial, the court's erroneous redaction of complainant's e-mail messages to defendant and the limitation on cross-
examination of complainant violated defendant's Sixth Amendment right to confrontation, where defendant was effectively
precluded from offering any evidence to support the claim that complainant had indicated her involvement in a sadomasochistic
relationship and her interest in participating in sadomasochism with him, from challenging complainant's veracity with evidence
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that complainant's remarks were exaggerations or fabrications, or from offering any evidence of complainant's motive to

fabricate.20

A witness's use of a pseudonym and the preclusion of evidence regarding his address and occupation at the defendant's trial for
second-degree murder did not violate the defendant's right to confront the witness, where the court determined that the witness's
safety concerns outweighed the defendant's interest in obtaining information regarding the witness's true identity for purely

collateral impeachment purposes.21

A defendant was not deprived of his right to confrontation when the court interrupted a witness, who was the victim and the only
testifying eyewitness, and warned him that he may have been perjuring himself because his trial testimony was so different from
his grand jury testimony and assigned counsel for the witness, and after the witness consulted with counsel, the court permitted
the prosecution to continue direct examination, during which the witness provided testimony that was extremely damaging to

the defense and the defense was given an opportunity to cross-examine the witness without restriction.22

Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes
1 Friedel v. Board of Regents of University of New York, 296 N.Y. 347, 73 N.E.2d 545 (1947);People v.

Ayrhart, 101 A.D.2d 703, 475 N.Y.S.2d 687 (4th Dep't 1984) (denial of right to cross-examination deprived
defendant of fair trial).

2 People v. Corley, 77 A.D.2d 835, 431 N.Y.S.2d 21 (1st Dep't 1980); Gallagher v. Gallagher, 92 A.D. 138,
87 N.Y.S. 343 (3d Dep't 1904).

3 People v. Cole, 43 N.Y. 508, 1871 WL 9590 (1871).

4 People v. Pettaway, 153 A.D.2d 647, 545 N.Y.S.2d 163 (2d Dep't 1989) (trial court erroneously restricting
defense counsel's cross-examination); People v. Carter, 86 A.D.2d 451, 450 N.Y.S.2d 203 (2d Dep't 1982).

Restriction of defendant's cross-examination of a witness, which excluded questioning which might establish
that the witness was biased against the defendant, was harmless error where there was other evidence against
the defendant. People v. Robinson, 116 A.D.2d 748, 498 N.Y.S.2d 42 (2d Dep't 1986).

Police officers' unintentional destruction of a physical description form filled out by the witnesses did not
frustrate the defendant's right to cross-examine these witnesses. People v. Saylor, 113 A.D.2d 904, 493
N.Y.S.2d 621 (2d Dep't 1985).

Denial of the right to full cross-examination of the prosecution's witnesses may deprive the defendant of
the constitutional right to cross-examine defendant's accusers. People v. Brinkworth, 112 A.D.2d 799, 492
N.Y.S.2d 309 (4th Dep't 1985).

5 Fountain v. U.S., 384 F.2d 624 (5th Cir. 1967); People v. Gugino, 229 A.D.2d 968, 645 N.Y.S.2d 249 (4th
Dep't 1996); People v. Fominas, 111 A.D.2d 868, 490 N.Y.S.2d 268 (2d Dep't 1985); People v. Farruggia,
77 A.D.2d 447, 433 N.Y.S.2d 950 (4th Dep't 1980).

6 U.S. v. Cardillo, 316 F.2d 606 (2d Cir. 1963).

7 Davis v. Alaska, 415 U.S. 308, 94 S. Ct. 1105, 39 L. Ed. 2d 347 (1974).

The trial court committed reversible error where it prevented the defense counsel from using cross-
examination of a witness to explore or challenge highly damaging but unsupported assertions. People v.
Smith, 52 N.Y.2d 802, 436 N.Y.S.2d 867, 418 N.E.2d 382 (1980).
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Although not every error which improperly curtails a defendant's right to cross-examine a prosecution
witness is per se reversible error, such a limitation in a case where the issue of the credibility of the
prosecution witness is crucial constitutes reversible error. People v. Brinkworth, 112 A.D.2d 799, 492
N.Y.S.2d 309 (4th Dep't 1985).

The direct testimony of a witness was struck where the defense counsel sought to establish the witness'
motivation to fabricate his direct testimony and the witness repeatedly invoked his right against self-
incrimination. People v. Farruggia, 77 A.D.2d 447, 433 N.Y.S.2d 950 (4th Dep't 1980).

8 People v. Siegel, 87 N.Y.2d 536, 640 N.Y.S.2d 831, 663 N.E.2d 872 (1995).

9 People v. Siegel, 87 N.Y.2d 536, 640 N.Y.S.2d 831, 663 N.E.2d 872 (1995).

10 People v. Vargas, 88 N.Y.2d 363, 645 N.Y.S.2d 759, 668 N.E.2d 879 (1996).
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VI. Cross-Examination and Impeachment

A. Cross-Examination, Generally

1. Right to Cross-Examination

a. In General

§ 195:88. Right to cross-examination, generally

Summary  | Correlation Table  | References

West's Key Number Digest

 West's Key Number Digest, Constitutional Law 4678, 4679
 West's Key Number Digest, Criminal Law 662.1, 662.7
 West's Key Number Digest, Witnesses 266

Cross-examination of adverse witnesses is a matter of right in every trial of a disputed issue of fact.1 It is a fundamental right of

constitutional dimension.2 The Sixth Amendment3 right to be confronted with the witnesses against the accused, incorporated

in the Fourteenth Amendment4 and therefore available in state proceedings,5 includes the right to conduct reasonable cross-

examination.6 In effect, the confrontation clause guarantees an opportunity for cross-examination, not cross-examination that

is effective in whatever way, and to whatever extent the defense might wish.7

Observation:

The confrontation clause applies both to in-court testimony and to out-of-court testimonial statements introduced at trial, regardless
of the admissibility of the statements under the rules of evidence. Testimonial statements of a witness who does not appear at trial
are admissible only where the witness is unavailable to testify and the defendant has had a prior opportunity for cross-examination.
However, when a declarant appears for cross-examination at trial, the Confrontation Clause places no constraints at all on the use

of the declarant's prior out-of-court testimonial statements.8
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The state constitutional right of the accused to confront the witnesses against them also includes the right of cross-examination.9

Additionally, the Criminal Procedure Law guarantees each party the right to cross-examine every witness called by the other

party.10

Observation:

The right of confrontation does not impose an absolute right to cross-examine in camera where the witness would be available

for cross-examination at trial.11

CUMULATIVE SUPPLEMENT

Cases:

Trial court did not violate defendant's constitutional right to confront at trial for burglary and possession of stolen property
by limiting defendant's cross-examination of witness who he claimed also entered victim's apartment in order to secure the
premises while defendant removed victim's property; defendant's trial counsel pursued an irrelevant line of questioning with
witness that sought to elicit information about the client base of the charitable agency which provided housing assistance to
victim and was witness's employer, and about victim's relationship with that agency, among other irrelevant matters. U.S. Const.
Amend. 6; N.Y. Penal Law §§ 140.25(2), 165.40. People v. Porter, 184 A.D.3d 1014, 125 N.Y.S.3d 776 (3d Dep't 2020).

Trial court's limitation of defense counsel's cross-examination of complainants did not deprive defendant of his right to
confrontation in prosecution for robbery and assault, where defendant was afforded opportunity to challenge credibility and
accuracy of complainants' testimony. U.S. Const. Amend. 6; N.Y. Const. art. 1, § 6. People v. Wingate, 184 A.D.3d 738, 125
N.Y.S.3d 724 (2d Dep't 2020).

Trial court's decision to preclude defendant from cross-examining witness about an arrest that had resulted in a dismissal, absent
showing that the charges were not dismissed on the merits, did not violate defendant's constitutional right to cross-examine
witnesses. U.S. Const. Amend. 6. People v. Gamble, 179 A.D.3d 580, 117 N.Y.S.3d 43 (1st Dep't 2020).

Trial court's ruling limiting defendant's cross-examination of a state's witness did not violate defendant's right to confrontation
in prosecution for murder in the first degree and robbery in the first degree, where the trial court ruled that defendant could not
ask the witness about the underlying facts of pending charges for which witness secured some consideration in exchange for
his testimony, and, notwithstanding the ruling, defendant questioned witness about his history of drug crimes, his violation of
his parole, what the pending charges were and what offers or promises he had been given in exchange for his testimony. U.S.
Const. Amend. 6; N.Y. Const. art. 1, § 6. People v. Wakefield, 175 A.D.3d 158, 107 N.Y.S.3d 487 (3d Dep't 2019).
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Trial court's restricting rape defendant from cross-examining minor victim regarding her use of adult website through which
she made contact with defendant did not violate his rights under Confrontation Clause; defendant was allowed to cross-examine
victim as to fact that she met defendant through website, knew that purpose of site was for "finding people to have sex with,"
and lied about her age by affirming that she was over 18 to gain access to site, and any other information regarding victim's
use of website was irrelevant. U.S. Const. Amend. 6; N.Y. Penal Law §§ 130.30(1), 130.45(1), 263.16. People v. Pendell, 164
A.D.3d 1063, 82 N.Y.S.3d 257 (3d Dep't 2018).

[END OF SUPPLEMENT]
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Where the People established by clear and convincing evidence that misconduct by the defendant or by
someone acting at their behest caused the unavailability for trial of one of the witnesses to the crimes charged,
the defendant forfeited their right to confront this witness, and the court properly permitted the People to
introduce the witness's grand jury testimony. People v. Chandler, 30 A.D.3d 161, 815 N.Y.S.2d 567 (1st
Dep't 2006).

7 People v. Smith, 27 N.Y.3d 652, 36 N.Y.S.3d 861, 57 N.E.3d 53 (2016); People v. Alcarez, 141 A.D.3d 943,
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(2004) (holding that the admission of a wife's out-of-court statements to police officers, regarding an
incident in which the defendant, her husband, allegedly stabbed the victim, violated the Confrontation
Clause, regardless of whether the statements were deemed reliable by the court, where the statements were
testimonial and the defendant was not given the prior opportunity to cross-examine their wife).

9 People v. Ashner, 190 A.D.2d 238, 597 N.Y.S.2d 975 (2d Dep't 1993) (referring to N.Y. Const. Art. I, § 6).
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10 Tips on Conducting a Winning
Cross Examination
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Top 10 Tips on Cross Examination

In the words of famous law professor John Henry Wigmore (1863-1934), cross-

examination is “beyond any doubt the greatest legal engine ever invented for the

discovery of truth.” Unfortunately, what you learned in law school and most CLEs won't

help you much because much of what is taught about cross examination is long

outdated, ineffective and potentially dangerous for your case.  In this in-depth dive into

cross examination we address historical teachings on cross examination, why they are

no longer relevant, and  how new methods will help you succeed. This article is

intended to help everyone from law students to 40 year veteran trial lawyers. 

We’ve gathered expert advice from the authors of both historically important treatises

on cross exam as well as our best-selling books on cross examination to bring you our

Top 10 Tips to master the art of cross examination.

Experienced trial lawyers use the most effective cross examination methods of Trial

Guides’ authors as they try today's most challenging and groundbreaking cases. Our

cross examination methods are used in everything from small motor vehicle cases to

Top 10 verdicts each year. New lawyers willing to invest the effort, benefit by learning

what works and what doesn't from successful litigators. This post provides an efficient

study guide to prepare for and conduct winning cross examinations. 

If you’ve ever watched Perry Mason (based upon trial great Earl Rogers), you realize

that cross-examination is the most thrilling part of many trials. It carries the possibility

Free shipping on orders over $200!
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of the most compelling testimony and with the right approach can unveil key evidence

that destroys your opponent's case. But even with great preparation you seldom

achieve a "Perry Mason" moment.

But, what happens when you’re faced with a difficult witness? Or, what if you’ve never

deposed the opposing expert before, you don’t know what questions to ask on cross

examination, or you just aren’t good at asking leading questions? Or worse yet, you face

a highly biased insurance doctor engaged in moral turpitude, who has a 30 year career

claiming every injured person is malingering while making millions of dollars doing

nothing but defense medical examinations? Or a mentally unstable opponent eager to

perjure themselves just to hurt your client.

These Top 10 Books on Cross Examination will teach you how to effectively elicit facts

that are favorable to your case from every credible witness you examine, or

alternatively, demonstrate the witness is so biased they will not admit even the most

obvious facts that support your case. Whether you practice in the area of personal

injury, business litigation, domestic relations, employment law, toxic torts, intellectual

property litigation, criminal law, family law, or another area of law, knowing how to do a

great cross examination is very important.

Tip 1: Preparation is Key - Create Lists for Each

Witness 

Starting with the most basic principles of trial, former President of the Inner Circle of

Advocates, Rick Friedman reminds us in his book, The Elements of Trial, that “the key to

good cross-examination is preparation." The nation’s most influential trial consultant,

David Ball recommends The Elements of Trial as a must-read for new lawyers because

it provides a “clear concise checklist organized for every stage of trial.” Starting with

the basic lessons on cross in The Elements of Trial is a great place to start preparing for

cross examination in deposition, arbitration or trial.  

In the book, Friedman teaches that one of the main objectives in conducting a great

cross-examination is asking questions that raise doubts about an adversary’s

credibility. However, he also poses an important question: whether to attack or not to

attack the witness. (Attacking during cross is often referred to as "destructive cross.")

 While impeachment is sometimes a goal of cross-examination in some instances,

Friedman teaches “many of the best cross examinations do not attack the witness’s

HelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelp



Friedman teaches many of the best cross-examinations do not attack the witness s

credibility, but elicit—from the ‘hostile’ witness—facts favorable to your case.” (This is

often referred to as "constructive cross.")  

In order to determine whether to attack or not, you first must know what you must

prove in your case, and then determine whether the purpose of cross examination with

an opposing witness should be to "construct" or support your case through admissions,

rather than to "destruct" the witness through an attack. The knowledge that

"constructive" cross examination is more effective than "destructive" cross examination

is a sign of a more highly skilled advocate.  If you can master this early, it will help your

success in deposition, arbitration, and trial.

How do you elicit key facts from witnesses during cross-examination? In The Elements

of Trial, Friedman suggests the first step in preparing for cross examination is to collect

and organize information by topic. The best part about Friedman's book is that it’s

loaded with helpful templates and checklists for every stage of trial, as David Ball

points out in his review. Friedman's sample outlines for preparing for cross-

examination are some of the most helpful.

In Chapter 11, Rick Friedman shares an easy cross examination template featuring the

journalistic method: who, what, when, where, why and how. For example, under who,

outline that particular witness’ relation to the case / key evidence, potential bias, etc.

What will they say? What statements do you have from the witness? When did they make

the statements? When did they witness key events? Why would they testify this way?

How did the person become a witness for the other side?

Once you have this information listed for each witness, make an outline addressing

each topic or area you might want to question the witness about. Based on the

information collected for each witness, list the topic, and all evidence that you’ll want to

point out during your examination of the witness. Friedman also shares a sample topic

outline template to reference while preparing for your next deposition or trial. Here are

a few examples from the book, of how you might prepare the cross-examination of a

police officer in a police misconduct case:

Bias/Credibility

Incriminating Statements

Personnel file, p. 4 [Was the officer disciplined for making statements that raise

questions of bias or credibility?] HelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelp
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Favorable Facts

A simple topic outline such as the one from Friedman's book can be used to prepare for

any type of witness in deposition, arbitration or trial. Rick Friedman says for an expert

witness, the citations may include prior testimony from other cases, medical or

scientific articles or text, or even television interviews. When done correctly, all of the

source material for your citations will be in a trial notebook, in a tab behind the

witness’s name. Preparing a trial binder or notebook for court is crucial. While

preparing or conducting your cross examination, you should immediately be able to find

any document or transcript you need.

Friedman points out, "with all of your material organized, and comprehensive outlines

created, you have two big advantages over the witness you’re about to cross-examine;

you know the details of the entire case better than any single witness; and you decide

what subjects to address with the witness, and what subjects to avoid." These two

simple outlines are just a few of the templates Friedman shares in his top-selling

book, The Elements of Trial. This book is the first step in preparing and conducting a

winning cross-examination.

Tip 2: Lay the Foundation First When Impeaching a

Dishonest Witness

An important part of becoming great at cross examination is distinguishing an

important but outdated legal treatise on cross examination, from one that works most

effectively today. Law schools, and many of the advocacy texts still used in law school

based upon outdated methods, often do not help you distinguish between the two.

The Art of Cross Examination by Francis Wellman first published in 1903 is often

Police report—no mention of statements on the way to the police station.

Grand jury, p. 68—says on ride to police station, client refers to having a gun.

Police never saw client with drugs (grand jury testimony, p. 89)

The officer looked where he says client threw “gun” and found nothing (grand jury, p.

93)

Client never ran or resisted (grand jury, p. 58)

Not client’s house (police report, p. 17, grand jury, p. 63)       
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The Art of Cross Examination, by Francis Wellman first published in 1903, is often

considered by law school professors the definitive text on cross-examination and is

listed as required reading.  While the original form of The Art of Cross Examination (and

its reprints) does still have important lessons on cross examination (mixed with truly

awful advice for modern lawyers), we feel it is important to clearly distinguish the good

from the bad for law students and new lawyers. In order to minimize the risk to new

law school graduates, Trial Guides reprinted the second edition of Wellman’s landmark

text, annotated with important contemporary insights from America’s leading expert on

the practice of cross-examination, Roger J. Dodd.

Dodd, who co-authors the best selling modern text on the topic, Cross-Examination:

Science and Techniques, guides the reader through Wellman’s famous lessons, shares

advice on what still works, and makes important points about how things have changed

since Wellman wrote the book. The Art of Cross Examination is a short and entertaining

read. As Dodd points out, “Wellman is the first, and one of the only authors on cross-

examination to identify, let alone analyze, how to sequence portions of any cross-

examination.”

In Chapter 5, "The Sequence of Cross-Examination," Wellman teaches that when

conducting a destructive cross-examination of a dishonest witness, “you should never

hazard the important question until you have laid the foundation for it in such a way

that, when confronted with the fact, the witness can neither deny or explain it.” As

excited as you may be to prove the witness is not credible, Wellman explains the

importance of resisting the urge to discredit the witness too quickly.

Here is one example Wellman shares in the book: “if you have possession of a letter

written by the witness, in which he takes an opposite position on some part of the case

to the one he has just sworn to, avoid the common error of showing the witness the

letter for identification, and then reading it to him within your inquiry, 'what do you have

to say to that?' While you’re reading his letter, the witness will be collecting his

thoughts and preparing explanations in anticipation of the question that is to follow, and

the effect of the damaging letter will be lost."  

Instead, Francis Wellman teaches the correct method of using such a letter is to lead

the witness quietly, into repeating the statements he has made in his direct testimony,

and which his letter contradicts. For example, “I have you down as saying so and so;

will you please repeat it? I am apt to read my notes to the jury, and I want to be

accurate.” The witness will repeat his statement. Then, Wellman suggests you suddenly
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spring the letter upon the witness. “Do you recognize your own handwriting, sir?” Then

read him the letter. You will make your point in a way the jury will not easily forget it.

Your work isn’t done. While you might be eager to move on to the next topic before the

witness tries to wriggle his way out, Wellman says now is the time to use your

advantage. He states that when you have a witness under oath, who is orally

contradicting a statement he has previously made when not under oath, you have him

caught in a lie and there is less danger of him getting away without jeopardizing his

credibility even more. Put his self-contradictions to him in as many different forms as

you can invent before moving on:

           “Which statement is true?”

           “Had you forgotten this letter when you gave your testimony today?”

           “Did you tell your counsel about it?”

           “Were you intending to deceive him”

           “What was your object in trying to mislead the jury?”

Another form of sequencing is deciding when to attack the adverse witness. While

modern lawyers often say you shouldn’t play your best cards first, in The Art of Cross-

Examination, Wellman opines “sometimes it is advisable to deal the witness a stinging

blow with your first few questions; this, of course, assumes that you have the material

with which to do it. The advantage of putting your best point forward at the very start is

to two-fold:

First, "the jury has been listening to his direct testimony and have been forming their

own impressions of him, and when you rise to cross-examine, they are keen for your

first questions. If you land one in the first bout, it makes far more impression on the jury

than if it came later on when their attention has begun to lag, and when it might only

appear as a chance shot."

The second, and perhaps more important effect of scoring on the witness with the first

group of questions, is that it makes him more afraid of you and less hostile in his

subsequent answers, not knowing when you will trip him again and give him another

fall. This will often enable you to obtain from him truthful answers on subjects about

which you are not prepared to contradict him.

This method allows you to lead the witness back to his original story, giving him the
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opportunity to tone it down, or even change it to the point that he finds himself

supporting your side of the case. If, however, you don’t have the material at hand to

frighten the witness into correcting his perjured testimony, Wellman says “never waste

time by asking questions which will enable him to repeat his original testimony in the

sequence in which he first gave it.” Select the weakest points of his testimony and

circumstances he would be least likely to prepare for. Don’t ask your questions in a

logical order, but instead “dodge him about in his story and pin him down to precise

answers on all the accidental circumstances indirectly associated with his main

narrative.” 

Wellman goes on to instruct, when the witness begins to invent his answers, ask your

questions faster, asking several unimportant questions for every important question, all

in the same tone of voice. Wellman says “if you have the requisite skill to pursue this

method of questioning, you will be sure to land him in a maze of self-contradictions

from which he will never be able to extricate himself.” Get good enough at this method

and you’ll make your opponent’s witnesses seem like your own.

The Art of Cross Examination is the best selling, and arguably the most influential book

ever written on cross-examination. It continues to be recommended by law schools as

required reading. But we do not suggest reading a version of the book without a highly

qualified modern expert to interpret the lessons because some of the ideas are very

outdated and will damage your case if used with today's jurors. The methods

highlighted in Trial Guides’ edition of The Art of Cross Examination, with annotations

by Roger Dodd will help you learn important lessons of cross-examination; to elicit

evidence favorable to your case no matter the witness you’re up against. This book is a

staple in a trial lawyer’s library for those seeking to master cross examination.  

Tip 3: Eye Contact is Important

Many older lawyers are also familiar with Irving Younger’s “Ten Commandments of

Cross-Examination” as it is often considered standard (albeit again largely outdated)

advice on the topic. Roger Dodd opines in his commentary in Chapter 18 of The Art of

Cross Examination, “Golden Rules for the Examination of Witnesses,” that Frances

Wellman influenced Younger’s 10 Commandments of Cross as they apply to any type of

cross examination.

The first of Wellman's "Golden Rules for the Examination of Witnesses," is: “Except in
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indifferent matters, never take your eye from that of the witness; this is a channel of

communication from mind to mind, the loss which nothing can compensate.” At first,

this may seem outdated, but eye contact during cross is still discussed by some Trial

Guides authors, most notably Jim McComas in Dynamic Cross Examination. But, as

McComas points out, the best eye contact today isn't always with the witness.

Not only is eye-contact considered a sign of respect in today’s society—which jurors

expect a lawyer to show even the most hostile or despicable of witnesses—it also

allows you to remain connected to both your witness and the jury, as Jim McComas

points out in his cutting edge book on cross-examination, Dynamic Cross Examination.

McComas illustrates the value in questioning the witness while making eye contact with

the jury, so as to make them feel as if they're posing the questions themselves. This

method puts the lawyer in the role of questioning witnesses on behalf of the jury,

seeking the truth rather than acting as an advocate for one party. The witness must

now answer to 13 people, 12 of whom he or she must convince. Maintaining eye contact

also gives an otherwise distracted juror a reason to pay attention to what is occurring in

the trial. When done correctly, cross examining a witness as a representative of the jury

can also build rapport.

Dynamic Cross Examination largely discredits Irving Younger's 10 Commandments of

Cross Examination as does Patrick Malone, in Trial Guides' best selling cross

examination book, The Fearless Cross Examiner.  Both books discard Irving Younger's

commonly accepted rule to "never ask a question you don't already know the answer to"

by only asking leading questions. Keeping the witness and jury engaged with leading

questions can be difficult, especially when the cross examining attorney's instinct is to

look down at their notes. The more prepared you are with easy to reference outlines

and an organized trial binder, the easier it is to achieve success in cross. With trial

skills so rare on both the plaintiff and defense sides, the opposing party might interpret

your confidence and preparation as a threat and settle the case during trial when their

witnesses fall apart on the stand.

The importance of eye contact with the witness during cross does have clear benefits.

You must see the witness’s facial expressions and emotion in order to catch them in a

lie. In Cross Examination Handbook, by Ronald H. Clark, George R. (Bob) Deckle, Sr. and

William S. Bailey, legendary trial attorney F. Lee Bailey, who famously joined O.J.

Simpson’s “dream team” in The People of the State of California v. Orenthal James
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Simpson, illustrates a great example of masterful eye-contact during his impeachment

of Detective Mark Fuhrman during cross-examination.

F. Lee Bailey’s questioning of Detective Fuhrman concerning his racist remarks shows

how O.J. Simpson’s Dream Team won what is widely considered the most famous trial

of the 20th century by attacking the credibility of the police investigation. In the video of

the cross examination, you can see Bailey’s laser-beam focus on the adverse witness

as he first lays a foundation of trust with a gentle manner. He is exceptionally well

prepared and his questions are deliberate and swift—leading the witness to destroy his

own credibility. It is as if Mark Fuhrman didn't know the contradictory "Fuhrman tapes"

even existed, despite him knowing he had made 13 hours of recordings between 1985-

1994 using racist slurs and admitting that planting evidence was common at the Los

Angeles Police Department.

In one of his several books, Excellence in Cross Examination, F. Lee Bailey recommends

that in order to maintain eye contact, the cross-examiner must cross-examine without

notes. In order to do this effectively you must know your case intimately. If you need to

look at your notes, you should pause and go back to your table to do so. Continue to

question the witness while maintaining eye-contact once you are ready. The importance

of preparing for witness testimony cannot be stressed enough. When preparing for your

next deposition or trial, keep this advice in mind if you want to conduct an effective

cross examination.

With trial greats from the late Francis Wellman and Irving Younger, to more modern

masters Roger Dodd, Jim McComas, Patrick Malone, and F. Lee Bailey, it’s safe to say

this is one golden rule of cross-examination that remain timeless. Trial Guides' second

edition of The Art of Cross Examination, including Roger Dodd's practical commentary is

a must read for any law student or new lawyer who wants to connect with the jury and

conduct a great cross examination.

Tip 4: Learn to Ask Leading Questions

While leading questions are not allowed during direct examination, you are expected to

ask leading questions on cross-examination. Learning to lead is important in order to

best advocate for your client during cross-examination.

In Trying Cases to Win, by Herbert J. Stern and Stephen A. Saltzburg, the authors

instruct that instead of asking open ended questions, like you would on direct
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examination, you should make statements to the witness on cross. In Chapter 16, titled

“Cross-examination: Purpose, Methods and Techniques”, they suggest a simple training

exercise recommended for law students, new lawyers, and anyone trying to learn how

to effectively ask leading questions during cross examination.

It’s a simple practice: begin each question with “isn’t it a fact?”, or end a question with

“Isn’t that true?” This training method forces the trial lawyer to make statements rather

than ask questions. Once a lawyer understands this technique they will be more

comfortable simply stating the proposition. For example:

Q: It rained that day?

Q: For hours?

Q: Beginning at 10 a.m.?

Q: Continuing until 2 p.m.?

In their book, Judge Stern and Professor Saltzburg note this does not mean that all

questions on cross examination are questions, and remind their readers “there is a

time for questions, and even exploratory questions to which the answers are unknown.”

Jim McComas, in his book “Dynamic Cross Examination” similarly rejects the adage that

you must never ask a question to which you do not know the answer, and instead

illustrates the importance of being flexible and willing to take risks. 

Patrick Malone, in his book, The Fearless Cross Examiner, also agrees the outdated rule

of cross examination--that you must only ask questions you know the answer to--”is

one of those hoary maxims of trial law passed down through so many generations that

its paternity has been lost. Which is good, because it’s self-evidently wrong.”

Malone (co-author of Trial Guides' best selling book Rules of the Road) offers a helpful

explanation on this topic in Chapter 2 of his book, titled “Freeing Yourself from the Ten

Commandments of Cross.” He teaches us that “a leading question is not simply a yes-

or-no question. A leading question is one that suggests an answer.” Malone opines that

a plain statement, without “true,” “correct,” “right,” or “fair” added on is “probably the

best way to ask a leading question” Malone suggests “silence, coupled with a gesture or

a voice inflection that tells the witness this statement has a question mark at the end”

Pat Malone also points out another problem with asking only leading questions.

Depending on your jurisdiction and court rules, it’s routine for the judge to give
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preliminary instructions before the first witness testimony, one of which is that

questions from lawyers are not evidence; only the answers from the witness stand are

evidence. Jurors may believe your leading questions do not provide evidence under the

rules of the court. (For more on this issue see The Fearless Cross Examiner.)

In Chapter 11 of Trying Cases to Win, titled, “The Purpose of Direct Examination: to Argue

Your Case” Stern and Saltzburg point out that “we must recognize at the outset that

although both the definition of leading and the prohibition against it are universal, both

are illusory.” They note the universal definition of leading is asking a question that

suggests the answer. This seemingly objective definition is, in reality, entirely

subjective. What one person finds suggestive, another may not.

For example, the question “what happened next?” Is that question leading? Sure, it

suggests that something happened next, but it does not suggest what happened next.  In

their book, Stern and Saltzburg offer this valuable lesson on leading questions:

Lesson: In the subjective world of what is or is not a leading question, you can make

any question sound not leading by appearing to give a choice, and you can make any

question not leading by giving a choice. 

Tip 5: Establish Rules Your Opponent Can’t Argue

Who better to show us how to elicit favorable facts from a witness, than an award-

winning investigative journalist turned leading plaintiff attorney Patrick Malone. Malone,

alongside Rick Friedman, co-authored the book most civil lawyers have on their shelf

already, Rules of the Road: A Plaintiff Lawyer’s Guide to Proving Liability.

The tried and true Rules of the Road™ method has been hailed as a “road map to

success” by trial lawyers everywhere, as it can be applied to every case type. Malone's

discussing use of the Rules of the Road™ method, titled Winning Medical Malpractice

Cases with Rules of the Road provides important insights for cross examination.

Malone recommends that using the Rules of the Road™ approach can help you set up

beautiful cross-examination―but only if you establish Rules of the Road for the case

that the defense cannot argue with. 

For example, in a car accident case when the lawyer is cross-examining a defendant in

civil court, she might ask the defendant if he agrees that, by taking a driver’s test and

signing the back of his driver’s license, he understands it’s his duty to follow traffic
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laws such as stopping at red lights. Most defendants will agree that they accept such

duty.

Most jurors will connect to traffic laws that they know to be true.  Malone notes this

plants the seed for allowing the jurors to discount one side’s experts without having to

judge them liars, which many feel reluctant to do. Remember, the purpose of cross-

examination is not to call opposing party liars, but to elicit the truth from their

witnesses.

In Winning Medical Malpractice Cases with Rules of the Road, Malone states this can be

done even if the rule itself sounds somewhat technical. This advice is especially

important when cross-examining an expert witness. Malone offers an example from

Brian McKeen, another member of the Inner Circle of Advocates. McKeen devised the

following patient-safety rule in a case in which a baby suffered terrible brain damage

from too low blood sugar levels at home, after having been treated in the hospital for

low blood sugar:

“Keep the baby in the hospital until the baby has the proven ability to maintain safe blood-

sugar levels on oral feedings at home.”

This rule fits into the common sense idea that when treating any baby for a life-

threatening condition, the doctor must not let the baby leave the safety of the hospital

until it has been proven that it is safe. Once McKeen put this rule to defense lawyers,

the defense lost all steam.

This straightforward approach coincides with keeping your questions simple. This

book also offers wisdom from what Lawdragon called "the Dean of the plaintiffs' bar for

all the Northwest,” Trial Guides author Paul Luvera. Luvera offers this advice for

bringing the Occam’s Razor concept to preparing for the cross-examination of defense

experts:

 “I am unlikely to get into technical disputes or expert literature arguments. My cross-

examination of medical experts will focus on issues of bias or insufficient information

or inconsistency with common sense, rather than technical issues.”

Luvera and Malone are both highlighting the fact that even though the expert witness

testimony is focused on technical aspects of the case, your questions should remain

focused on easy to understand rules that the jury can connect with.

By applying Occam’s Razor to the Rules of the Road™ method, you’re allowing the jury
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to understand the simplicity of your case―the truth―even when the facts are complex.

The more the witness is in conflict with or disagrees with the simple truth of these

rules, the more credibility the witness will lose with the jury.

Like with many other Trial Guides publications, Pat Malone offers many helpful

examples and trial transcripts showing you how to conduct an effective cross-

examination of an expert witness using Rules of the Road.

Tip 6: Resist the Urge to Attack on Cross-examination

For those with less trial experience, this tip might seem very odd.  For most lawyers

cross examination is the "sexiest" part of the trial because you get to attack the other

side's case through their witnesses.  This is part of why CLEs on cross examination sell

out, while education on direct examination is seldom of interest.

If you want to fully understand why you should prioritize getting helpful testimony from

adverse witnesses rather than attacking them, you can get a career worth of excellent

advice from cross examination expert Roger Dodd's lecture about cross examination on

the Trial Tactics video. Dodd notes that it is always preferable to do constructive cross

than destructive cross if you have the choice.  But, let's discuss why a bit more here.

As Rick Friedman and Bill Cummings opine in their book, The Elements of Trial, far too

many lawyers think the purpose of cross-examination is always to attack the opposing

party witness’s credibility. In Trying Cases to Win, Stern & Salzburg agree that “many

lawyers relish the opportunity to attack the character of a witness.”

Friedman warns that attacking a witness’s credibility may, in fact, only hurt your own

case. Not to mention the cross examining attorney could miss out on testimony that

provides favorable facts for his/her case. Rick stresses the importance of eliciting

favorable facts from the adverse witness when asking cross examination questions.

Even if you have the cross examination skills necessary, and the material to attack the

witness’s credibility, your better course may be to leave credibility alone and bring out

favorable witness testimony instead. Rick teaches in his book that it’s during cross

examination that the jury decides if they like you or dislike you as a person. They’re

judging you as much as they’re judging the witness, and therefore how you treat the

witness during your trial examination matters.  This is why very experienced trial

lawyers from Gerry Spence to Bill Barton, to Nick Rowley strongly suggest treating
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even the worst defendants with respect - often more respect than they deserve. In

Barton's words, failing to do so will vanquish the juror's anger at the bad witness and

decrease your verdict.  Spence, Barton and Rowley all note that plaintiff lawyers can

compromise their verdict by attacking too stridently in cross.

When the witness answers your questions they’ll be much more likely to offer the truth

/ favorable facts if you’ve built trust and rapport. This doesn’t mean aggression is never

warranted. In his book, Dynamic Cross Examination, Jim McComas says the witness’s

behavior in front of the jury might earn our aggression.

Even then, McComas teaches we should always measure aggression, and not be

excessive. But, aggression does sometimes have a role to play in our cross-examination

of a hostile witness. McComas says we should treat badly motivated witnesses, whom

we need the jury to disbelieve, as if they are “wholly unworthy of belief.” 

If we anticipate the need for a destructive cross, we suggest reading David Ball on

Damages in terms of discussing the need for this with potential jurors in voir dire.

Ensure they give you permission to attack an adverse witness if necessary to get to the

truth.

Adversarial cross examination dates back to the 1700s common law trial. History

reflects many important developments in trial practice since then, including the birth of

ethics and professional etiquettes that, depending on your jurisdiction, might impact

how you handle an adverse witness today.

Juries’ perception of a lawyer attacking a witness during cross-examination has

changed over the years. While discrediting testimony might be an important goal to

keep in mind during the examination of a witness in your case, it should be done with

more careful thought than aggression. Leading questions can be formed so that the

type of cross-examination is less hostile sounding to the jury.

In Chapter 17 of Trying Cases to Win, titled "Three Tools of Cross-Examination" Sterns

and Saltzburg warn us there is reason to doubt that credibility attacks on non-party /

expert witnesses are likely to win the day for the cross-examiner. Most courts have

rules that regulate a lawyer’s ability to attack the general character and integrity of a

witness. Modern court rules limit the use of prior convictions, prior bad acts and other

prejudicial evidence. 

Furthermore, most of us believe that even dishonest people sometimes make honest
HelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelpHelp



statements, and most people lie about something. You might think you're discrediting

the entirety of the witness’s testimony by attacking his/her character, when in fact

you’re risking the jury members discrediting your side for trying to put the witness in a

false light.

In The Elements of Trial, Rick says to conduct an effective cross examination you must

“resist the temptation to place the witness in a false light.” Not all trials will provide

thrills like the famous cross examinations of Earl Rogers or Clarence Darrow (or the

fictional ones of Perry Mason), but each should be treated with great care and

preparation. Next time you’re preparing to cross examine a witness, don’t just think

about the content of your questions, but also remember your demeanor.

Lastly, we also live in a world where some may argue that truth and credibility may not

matter as much to some jurors as they once did.  Particularly for jurors who believe

that making a lot of money, no matter what that takes, deserves respect even when it

requires outright lying or hurting other people. Before attacking for bias because an

opposing witness has made millions of doctors per year for decades from the insurance

industry in exchange for opining that no plaintiff has ever been injured, ask yourself will

the jury even think that lying for money is bad.  But, if you are civil plaintiff counsel

don't even think about misrepresenting something, or hiring experts that have

credibility problems. Establishing and building credibility remains a requirement for

all parts of your case.

Tip 7: Reveal Bias & Prejudice

Next to Rules of the Road, you’ll find Rick Friedman’s, Polarizing the Case on the

bookshelves of most experienced trial lawyers in the United States. Cross examination

examples and techniques are some of the many valuable lessons found in the book.

One of the best examples of questions to ask on cross examination offered by Friedman

in the book, is with regards to the testimony of an insurance or "IME" doctor. Friedman

says to reveal bias whenever you can, especially when it comes to expert witness

testimony. In regards to a plaintiff’s auto injury case, for example, he says “the IME

doctor is the major spokesperson for the defense story.” 

In the book, Friedman uses a continuum outlining a horizontal line with the defense “D”

on the left side, and plaintiff, or “P” on the right, ranging from 1-10. He demonstrates

that “we don’t need admissions from the IME doctor to destroy his credibility.”
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that we don t need admissions from the IME doctor to destroy his credibility.

For example, if a doctor is vague about whether the plaintiff suffered a serious injury in

the accident一press her on this point. Do this with each critical issue. For each, we want

the doctor to either adopt our position (an 8) or move further away from us (move to 1).

Friedman says, if she agrees, we have important admissions. If she disagrees, she

looks more radical and less credible, because we have lay witness testimony that says

otherwise. This cross examination technique attacks the credibility of the expert

witness, and also forces her to take a stand.

The more in conflict the expert witness is with your lay witness testimony, the less

credible they will become to the jury. Friedman notes you should not be afraid of the

negative things he / she might say about your client, but rather embrace them. This is

all part of polarizing your case.

Cross examination training includes preparing cross examination questions, and doing

your homework in order to expose bias. You should always do thorough research on

opposing counsel’s expert witnesses to find out their education, website, fees,

publication history, association involvement, clientele; read prior reports, notable

testimony, etc.  This style of cross examination is discussed in Dynamic Cross

Examination.

The easiest bias to expose during your cross of an IME doctor, is the fact that they’re

generally hired by defense counsel on behalf of insurance companies to testify against

the plaintiff, and they get paid an exorbitant amount of money to do so. Always examine

all sources of information in order to find bias and prejudice. 

In Chapter 16 of Polarizing the Case, titled “Cross Examination of the IME Doctor”,

Friedman recommends reminding the jury that the witness [IME Doctor] is not a

treating physician, and therefore has no ethical interest in the well being of the patient.

There are many ways to reveal an adverse witness’ bias during trial.

In 1925, Clarence Darrow provided one of the clearest examples of exposing bias

during cross examination in the highly publicized (first-ever trial broadcast on radio),

State of Tennessee v. John Thomas Scopes (AKA the Scopes Monkey Trial), when he put

his opposing counsel, William Jennings Bryan, on the witness stand to question him

about the theory of evolution at issue in the case, and his views on the Bible. 

After the conservative judge (who began each courtroom presentation with a prayer,

and banned expert scientific witnesses) declared all the defense’s testimony on the
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and banned expert scientific witnesses) declared all the defense s testimony on the

Bible irrelevant, Darrow questioned Bryan―who was leading the prosecution

team―for roughly two hours, on his literal interpretation of the Bible.

Darrow proceeded to demonstrate Bryan's bias caused by his firmly held religious

beliefs as he questioned him on everything from whether Eve was actually created from

Adam’s rib, to where Cain got his wife, and how many people lived in Cairo, Egypt. Bryan

fell into every one of Darrow’s traps and further undermined his credibility by stating, “I

do not think about things I do not think about.” In demonstrating his refusal to deviate

from his firmly held beliefs, he discredited the prosecution's position by demonstrating

his bias to believe even when the literal translation made no sense.  This case also

demonstrates the difference between a paid adverse witness who is willing to say

anything for money, and one who simply isn't correct due to an honest belief system

that they accepted without considering that it cannot be accurate.

Some lawyers believe that bias attacks are the most powerful attacks. As Stern and

Saltzburg point out in Trying Cases to Win, “support for this is found in the United States

Supreme Court decisions that hold that a criminal defendant has a Sixth Amendment

confrontation right to explore the bias of a government witness. Attacks on a witness'

bias or interest are intended to demonstrate that a witness has a motive to shade

testimony for or against a party.”

More examples of ways to reveal bias from adverse witnesses during cross

examination can be found throughout Patrick Malone's The Fearless Cross Examiner,

Rick Friedman’s, Polarizing the Case, Trying Cases to Win, by Herbert J. Stern and

Stephen A. Salzburg, and Pozner and Dodd’s Cross Examination: Science and Techniques,

among others. 

Tip 8: Lay the Groundwork in Opening Statement

There may not be a special formula for winning trials, but many would argue that Rick

Friedman’s book, Polarizing the Case, outlines a tried and true technique that will

certainly help win civil plaintiff’s personal injury cases, and will set you up for a

beautiful cross-examination of a defense IME doctor. 

In the book, Rick offers some of his greatest advice for law students, new lawyers and

experienced lawyers alike―plainly stated: “evolve or die.” He emphasizes the

importance of taking risks in order to see results in today’s trials, and cautions against
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finding comfort in the way you practiced in the past despite being unsatisfied with the

results. The need to constantly evolve and to improve one's skills in today's

environment is why Trial Guides exists. 

The first step is laying the foundation for a productive cross-examination in your voir

dire, opening statement, and case in chief with effective direct examination of the

witness. Rick’s book offers many examples of questions to ask on direct and cross

examination of an expert witness at deposition or trial. 

First and foremost, Rick says you must always speak the truth to the jury. Also, as a

plaintiff lawyer you should remind yourself that defense counsel wants the jury to

believe your client is “a liar, a cheat, and a fraud.” While they might not come right out

and say it, the defense will ultimately try to convince the jury that you and your client

are not to be trusted. 

The malingering defense, as outlined in Polarizing the Case, is commonly used by

insurance companies to defend personal injury cases in the United States. Rick advises

to introduce your polarizing theme, such as the malingering issue, in your opening

statement. This is where he famously suggests that you task the jury with answering an

initial question: "Is my client a liar, a cheat and a fraud?"

Next, Rick suggests you pin down the defense by showing the jury how the opposing

party and their defense doctor has attacked your client. Instead of shying away from

bad things they have to say about your client, embrace them. Explain to the jury what

malingering means. “Characterize it as the attack on your client that you know it is.”

This is all part of polarizing the case, and laying the foundation for an effective cross

examination of their key witnesses, such as the IME doctor. By pinning down the

malingering defense in your opening statement, Rick points out, the defense lawyer is

left with an immediate choice: embrace your characterization of her defense, or start to

retreat from it.

The more she embraces it, the closer you are to impeachment. Whereas, the more she

retreats, the closer you are to proving defense counsel has no clear or convincing case

to allow the jury to believe that your client is a liar, cheater and a fraud.

The book goes on to instruct ways to compare and contrast the defense malingering

theme with the actual facts, and continue to refer to your client as “this person they are

calling a liar, a cheat and a fraud”, to help the jury connect with the plaintiff and your
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case in chief.

One of the key pieces of advice Rick shares in regards to Polarizing the Case in

preparation for cross-examination, is in Chapter 15 titled “Case in Chief | Direct

Examination.” Friedman says, “the more, the better” when it comes to good lay

witnesses who can advance your case. 

As noted previously in this article, the more the expert witness contradicts your lay

witnesses, the less credible they become in the eyes of the jury. So, the more lay

witnesses you present to support your case in chief and subsequently discredit the

malingering defense, the better.

Sample expert witness direct examination questions, cross examination questions, and

pertinent case law fill the pages of this easy-to-read manual on polarizing your case.

This book offers insights and methods that can be implemented immediately, and

applied to every subsequent plaintiff you represent. Whether you are just starting your

practice, or looking to sharpen existing tool sets, this book is a must read for every trial

lawyer learning the art of cross examination.

Tip 9: Restrict the Witness to One Subject

In his latest, cutting-edge book on the art of cross examination, Dynamic Cross

Examination, Jim McComas says we can (and should) use leading questions to identify

and limit the relevant area of questions and answers at the beginning of any section of

cross-examination, or at any other point during our questioning of a witness.

McComas says to rely on the leverage points obtained in your direct examination of the

expert witness. In Chapter 5 of his book, titled “The Dynamic Method of Cross-

Examination,” McComas teaches how the yes-no method of questioning can help us

apply leverage points established for our case, to cross examination.

In his book, McComas offers a “Leverage Points List” that outlines lies admitted by the

adverse witness, related statements, and contradictory stories that you can use in your

direct and cross examination of a witness. He says you should always have leverage

points easily accessible so that you can use them seamlessly during cross-examination.

“Delay and fumbling dissipate the impact of Dynamic Cross-Examination”, Jim says.

The book instructs that using the yes-no method to restrict witnesses to single-subject

matter spheres also allows us to move to a “safe zone” if we need to reduce tension for
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a few minutes to gather ourselves following unexpected witness testimony, or gear up

for particularly tense deliberations to come.  

When used by the cross-examining attorney, the yes-no method of questioning can also

help regain control over “runaway witnesses.” McComas suggests that the best way to

avoid runaway witnesses is to prevent it from happening in the first place, of course.

But, if you do encounter this problem, do not interrupt the witness, as it almost always

elicits objection from opposing counsel.

Instead, use your leverage points to regain control of the witness and conduct an

effective cross-examination, bringing them back to the topic of your questioning. Here

are a few ways to regain control of your witness using leverage points:

Assuming re-cross examination is permitted in your court, McComas offers tips on

using cross-examination leverage points on redirect examination and re-cross, too.

McComas even provides an outline for trial preparation in Dynamic Cross Examination,

along with helpful examples of questions to use when you prepare to examine your next

witness.

McComas often refers to trial transcripts and templates used to demonstrate the

purpose of cross examination, and other trial techniques that he has conveniently

organized for lawyers pursuing the art of cross, in his supplemental text, Case Analysis.

Trial greats such as Paul Luvera, focus on the main points of contention in your case

during cross examination, and staying out of the woods with unimportant details and

complex medical facts, allows you to focus the jury’s attention towards liability and

damages.

The type of cross examination you conduct depends on your case, opposing party, and

your witness. Regardless of your facts, however, there’s no doubt McComas’s Dynamic

Cross Examination and Case Analysis will help you conduct winning cross-examinations.

Repeat the exact question you asked, which led to the run on answer, and referring

to the leverage point;

Ask: “Sir, what was the question you were just asked?

Ask: “There’s a reason you don’t want to tell us [insert the subject of the prior

question], isn’t there?”
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Tip 10: Defend Your Witness’ Testimony During

Deposition

You must also prepare your clients and witnesses for deposition and cross examination.

 Resources for that purpose include Preparing for Deposition (for the client to view), The

Deposition Handbook (for your review prior to the client or witness meeting), and

Repile's Witness Preparation video featuring Don Keenan and David Ball.

There is also the issue of "cleaning up" testimony by one of your witnesses.  One of the

many helpful maxims offered by Judge Herbert Stern in his books, Trying Cases to Win,

is: never leave a record dirty if it can be cleansed. When it comes to defending a

deposition of your client, these are certainly words of wisdom to live by. In their book,

Stern and Saltzburg point out that, if damage has been done during your witness’s

testimony at deposition, for instance, it is your duty to offer an explanation for the

record.

The authors urge that “if an adversary has scored against a witness or party, and you

have something that could be used to ameliorate the harm, use it!” It is your only

defense against the admission at trial of the hurtful material. Under the doctrine of

completeness, you will have the right to read the other relevant portions of the

testimony during cross examination, and therefore you better make sure you’ve taken

the opportunity to explain the admission as it fits into the parameters of your case in

chief.   This is why it can be critical to ask your client questions at the end of their

deposition in order to ensure the record is complete, and the explanation is in the

record.

This concept applies to trial as well. While a trial lawyer’s instinct may be to get their

witness on and off the witness stand as quickly as possible, if the defense lawyer has

caused harm with their questioning of your witness, you must not leave the line of

questioning ‘dirty’ or unanswered, but rather, clean it up with clarifying questions that

elicit more favorable facts for your case during re-direct.

You have an obligation to see if you can limit the harm. The more you do to ‘cleanse the

record’ and defend your witness’s testimony at deposition, the easier it will be to elicit

favorable facts during trial.

In order to defend statements made by your witnesses, and conduct an effective cross-

examination, you must always listen intently during direct examination. If you don’t listen
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to the testimony of the witness during direct examination how will you be able to

effectively prepare your questions for re-direct?

Let’s say you’ve read The Fearless Cross Examiner, Dynamic Cross Examination, Pozner &

Dodd's Cross Examination: Science and Techniques, and Trying Cases to Win; you’ve

prepared every checklist recommended in Rick’s, The Elements of Trial and memorized

all the latest treaties on cross-examinationㄧthe fact is: you still cannot know exactly

what the witness will say on direct. Therefore, you must pay attention and take

thorough notes during the opposing witnesses direct examination.

In Chapter 26 of Trying Cases to Win, Stern and Saltzburg make the important point that

“the cross-examiner must win the vote [of the jury] as the battle takes place.” During

direct examination, the lawyer does all she can to reinforce testimony by calling for it to

be repeated. But, the opposite is true during cross-examination. 

An inexperienced lawyer shows his distress on cross-examination when he finds

himself simply repeating the answer the witness has just given him. That is why the

authors of Trying Cases to Win suggest the cross examiner should not make an

assertion he is not prepared to vindicate forcefully, and preferably immediately, using

the tools of cross examination.

The cross examining lawyer should take notes during the opposing counsel’s opening

statement, and direct examination, of topics they wish to address in a particular

opposing witnesses' cross-examination. Don’t be afraid to stray from your outline. Part

of mastering the art of cross examination is learning to conduct a Dynamic Cross

Examination, keeping all windows of opportunity open for your case.

To learn more about Cross Examination, please see Trial Guides Top 10 Books and

Videos for Cross Examination.
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*120  Effective cross-examinations share three hallmarks: they recognize and strive only for realistic goals,
they maintain witness control, and they cultivate and maintain rapport with the jurors. This Article posits nine
principles central to achieving these three overarching goals. Each goal is supported by empirical research, and
each principle is examined and illustrated.

“Though this be madness, yet there is method in't.”1

“[The Sixth Amendment] commands, not that evidence be reliable, but that reliability be assessed in a particular

manner: by testing in the crucible of cross-examination.”2

I. Introduction

The graveyard of adverse verdicts is littered with the remains of disastrous cross-examinations, led to their demise by inept or

overzealous advocates.3 Yet, the myth persists of a brilliant lawyer blessed with a keen intellect and a quick wit dismantling a

witness and winning her case with an exhaustive and withering cross examination.4 As enticing as the prospect of executing
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a winning and decisive cross-examination appears, the sobering reality is that trials are seldom won on cross-examination but

are rather frequently damaged, sometimes fatally, by inept cross-examinations.5

*121  Make no mistake, cross-examination is an essential component of trial, and when executed effectively, is a critical

weapon in an advocate's arsenal.6 Effective cross-examinations can probe vulnerabilities and flaws in the opponent's case,7 and

can be particularly effective in exposing credibility issues.8 Cross-examination can even occasionally be utilized to reinforce

positive aspects of an advocate's case.9 However, as suggested by the title and as will be developed throughout this Article,
advocates must temper their cross-examinations in order to meet their trial objectives without jeopardizing their case.

With rare exception, effective cross-examinations share three hallmarks: they recognize and strive only for realistic goals, they
maintain witness control, and they cultivate rapport with the jurors. This Article will posit nine principles central to achieving
these three overarching goals. Each principle will be examined and illustrated, and each overarching goal will be supported by
empirical research evidence. To that end, this Article seeks to illustrate not only the what and how of cross-examination, but
also why these principles go to the heart of effective examinations.

*122  A. Set Realistic Goals

Imagine a stealthy nighttime raid on an enemy camp housing superior troops. The raider's sole goal is to get behind enemy lines
in order to reconnoiter the enemy's fortifications and to safely return. There may be some targets of opportunity that present
themselves during the foray, but engaging the targets could lead to a direct confrontation, jeopardizing the entire mission. That
temptation to push beyond what is realistically and safely obtainable must be resisted. Cross-examination is about identifying
and obtaining realistic goals without risking trial success.

1. Principle #1--First, Do No Harm

Trials are seldom won on cross-examination, but can well be lost there.10 Cross-examinations should be conservative and only

undertaken with great care.11 Much like the oath taken by physicians to “first, do no harm,” trial lawyers should heed that same

admonition.12 Cross-examination is no time to jeopardize the case, or if you will, the patient. Rather, it requires a risk-averse

assessment of the overall trial strategy, combined with a careful execution of questioning.13

*123  Adverse witnesses are by their very nature hostile to the examiner's position. As such, examiners must strive to prevent

them from damaging their case beyond any damage already inflicted during the witness's direct examination.14 Furthermore,

cross-examiners must not allow the witness to simply reinforce their direct examination testimony15 or to venture into areas that

expose further vulnerabilities in the advocate's case.16 Cross-examination is no time to take risks--rather, it is about obtaining

favorable testimony without taking risks and probing fruitful points without jeopardizing the integrity of the examiner's case.17

Mistakes made during cross-examination may negate any positive gains achieved. Empirical research teaches that most people

tend to recall the negative more than the positive.18 Of course, a “negative” in the context of cross-examination is not necessarily
a “no” so much as an unexpected response elicited by a question that should never have been asked. Because of the unexpected

nature of the response, that negative response is more likely to stand out to the jurors.19 It is perhaps a sad commentary on
human nature, but the empirical research unflinchingly supports the fact that most people recall the negative more strongly, and

in more detail, than the positive.20 In a study conducted by Stanford, researchers found both physiological and psychological

explanations for this phenomenon.21 The study revealed that negative information is processed more deeply than positive

information because negative information involves more thinking.22 Specifically, the *124  prefrontal cortex processes positive
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and negative experiences in fundamentally different ways because the cells are built differently.23 Using a type of genetic
modification called “optogenetics,” researchers were able to determine which brain cells were the most active during positive

or negative experiences.24 The results indicated that people tend to remember unpleasant information more vividly and in

more detail than pleasant information.25 Because of how the prefrontal cortex processes positive and negative experiences, the
positive gets lost in the wreckage of an ineffective cross-examination, leaving only the negative fact, question, or answer to

be remembered by the jurors.26

B. Control the Witness

1. Principle #2--Never Ask a Question to Which You Don't Know the Answer

In implementing a conservative approach to cross-examinations, effective examiners recognize that every question must have

a known answer.27 In other words: Never ask a question to which you don't know the answer. Advocates must be “protected”
on every question, such that the question is one the witness has previously answered in a deposition, a statement to another, a

document they prepared, and so on.28 Indeed, the examiner may simply be *125  protected by common sense.29 And should the

witness's response vary from the protected or common sense response, the examiner should consider impeaching the witness.30

A notable example of asking an unprotected question occurred when former prosecutor Arthur Liman examined Colonel Oliver

North as part of the Iran-Contra investigation:31

Q: “Colonel North, was the day Iran[-]Contra unraveled the worst day of your life?”

A: “No, Mr. Liman, the worst day was in Viet Nam [sic] when I was in a foxhole with my best friend, and the
Viet Cong threw a grenade into the foxhole, and my friend threw himself on top of it and saved my life. My best

friend died. That was the worst day of my life.”32

Colonel North's answer devastated Liman's cross-examination and gained North the sympathy of the nation.33 Liman
overreached with an unprotected and unnecessary question, giving the witness the opportunity to give an answer that called
the examiner's motives into question and simultaneously boosted the witness's character. Venturing into the unknown can be
devastating for a cross-examination.

Effective cross-examiners strive to maintain absolute control of the witness.34 Ideally, the witness's response to every question

is a monosyllabic *126  agreement with the examiner's inquiry.35 That ideal situation is often not realized--hostile witnesses

are typically non-compliant.36 But even so, it should remain the goal.

Furthermore, controlling the witness is critical to ensure that the crossexaminer's story of the trial is told.37 Rarely is cross-
examination seen as a place in which an advocate can tell her client's story. However, it does present an opportunity for the
advocate to frame the story in a way that helps the jury accept and interpret the evidence presented by the cross-examiner in a

favorable light for her client.38 Drawing on linguistics principles, in cross-examination the advocate takes on the role of author
(selecting the phrasing and information expressed), animator (voicing the story), and principal (the person whose beliefs are
represented), despite the fact that the witness is the primary knower--the person from whom the facts are extracted to tell the
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story.39 Even though the information is elicited from the witness in the form of confirmation during a cross-examination, the

advocate embodies each of these roles, allowing her to carefully shape the story in a way that favors her client's position.40

Three types of stories can be told. First, the “challenge” narrative--in which the elements of the opponent's case are attacked

as “inconsistent, *127  unproven, or subject to a competing interpretation.”41 Second, the “redefinition” narrative--requiring

the cross-examiner's story to “re-interpret ambiguous elements” of their opponent's case to lead to differing conclusions.42 And
lastly, the “reconstruction” narrative provides an entirely new context in which the facts should be seen and which, of course,

yields an entirely different conclusion.43

2. Principle #3--Questions Should be in the Form of Assertions

At its baseline, witness control during cross-examination should consist of assertions seeking ratification by the witness.44

Some may frame this principle by admonishing examiners to only ask leading questions.45 While both iterations arrive at the
same point, emphasizing assertions rather than questions perhaps makes the point clearer. Following the admonition set forth
in Principle #2 to only ask questions that have a known or “protected” answer, this approach effectively controls the witness's
response. Should the witness's answer vary from where the examiner is protected, once again impeachment should immediately

follow.46 One rule of thumb is to begin the question-assertion with “Isn't it true ...” or ending with “... correct?” A question-
assertion in this form screams for a monosyllabic response. Conversely, questions should not begin with “who,” “what,” “when,”

“where,” or “how.” Framing questions in such a manner invites a more extensive, and, as a result, a less controlled response.47

*128  An example of this technique can be seen in the cross-examination of Richard Bruno Hauptmann, who was tried,

convicted, and executed for kidnapping Charles Lindbergh's infant son.48 From the start, the prosecutor made obvious use of
this principle, asking specific question-assertions to shape the narrative that Hauptmann had benefited upon immigrating to

America from Germany, and yet had the audacity to kill the son of an American icon.49 While this trial is widely regarded as a

miscarriage of justice,50 the point remains that when Hauptmann took the stand in his own defense, the prosecutor effectively
told a story that he was a villain who took advantage of an American opportunity:

Q: “And you have been in the United States of America since 1923, haven't you?”

A: “Yes.”

Q: “You have enjoyed the privilege and opportunity of earning a livelihood, haven't you?”

A: “Yes.”

....

Q: “You married in this country.”
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A: “Yes.”

Q: “You saved money.”

A: “Yes.”

Q: “You bought stocks.”

A: “Yes.”51

*129  3. Principle #4--One Fact - One Question

A simple yet often ignored method to maximize witness control is to limit each question to one fact.52 Methodical adherence to

one fact-one question “keeps tight control of the witness and keeps the jury in sync with the attorney's line of questioning.”53 A
question-assertion loaded with more than one fact can lead to ambiguities or confusion, which may allow the witness to open up

and qualify his answer.54 For example: “You went into the house and saw the gun, correct?” Such a seemingly straightforward
question can be confusing. If the witness went into the house but did not see the gun, she cannot respond with a single affirmation
and is now given license to respond beyond the scope of the question. Whereas simply breaking the compound question-assertion
into two questions maximizes control.

An excellent example of this is found in the cross-examination of Dr. Hawley Harvey Crippen.55 Dr. Crippen was tried in 1910

for the murder of his wife, whose remains were found buried in their London home months after he claimed she left him.56

Fearing he would be arrested, Dr. Crippen fled on a ship headed for Canada with his mistress, who was disguised as his son.57

Dr. Crippen testified in his own defense and claimed he was afraid that he would be arrested on the suspicion of his wife's

disappearance.58 During cross-examination, the prosecutor methodically used the one fact-one question approach, highlighting
the intricate steps Dr. Crippen and his mistress took in fleeing the authorities:

Q: “You thought you were in danger of arrest?”

A: “Yes.”

Q: “And so you fled the country?”
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*130  A: “Yes.”

Q: “Under a false name?”

A: “Yes.”

Q: “Shaved off your moustache?”

A: “Yes.”

Q: “Left off wearing your glasses in public?”

A: “Yes.”

Q: “Took [your mistress] Le Neve with you?”

A: “Yes.”

Q: “Under a false name?”

A: “Yes.”

Q: “Posing as your son?”

A: “Yes.”59

Note the complete control by the prosecutor.60 Methodically building the examination one fact at a time follows the rationale
of the scientific method which requires that “the experimenter has a controlled environment and adds one variable at that time
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to that environment to determine the effect of that variable.”61 Adding one new fact at a time keeps the cross-examination

focused and unambiguous, allowing the story to build one piece at a time.62 The prosecutor's cross-examination of Dr. Crippen
brilliantly illustrates this principle.

The one fact-one question principle is also significant in that it facilitates information “chunking.” Chunking refers to related
pieces of information. For instance, in the Crippen cross-examination, the “chunk” of information set *131  forth related solely

to Crippen's efforts at his flight. Most people can only process limited “chunks” of information at one time.63 This limited

ability to process and remember constrains “the amount of information that we are able to receive, process, and remember.”64

As the advocate adds each new fact during the cross-examination, each smaller piece of information can be integrated more

easily into the larger “chunk” of information.65 In the examination of Dr. Crippen, all the facts integrated together illustrate his
guilty conscience. Each new fact which the witness affirms can be integrated more fully by the jury into the larger chunk of
information if it is the only fact introduced in each question.

4. Principle #5--Use Characterizations Carefully

Cross-examiners, in their efforts to control witnesses, should be wary of characterizations.66 Characterizations may often be
subject to several interpretations which can allow the witness to offer her own interpretation or clarification that significantly

differs from what the cross-examiner intended.67

One example of how careless characterizations can make a cross-examination go awry is illustrated in the following domestic

violence case.68 During the cross-examination of the victim, defense counsel took issue with the witness's description of

her conduct as merely an attempt to “hit” the defendant.69 Counsel, attempting to intensify the witness's conduct, sought
to characterize her conduct as “smashing” the defendant in order to establish that the victim was also violent during the

altercation:70

*132  Q: “It was at that point in the proceedings that you picked up an object with the view of smashing the
defendant in the face with it?”

A: “No. I was not going to smash him in the face. I was just going to hit him and the way I was aiming it was
going to hit him in the face. Yes.”

....

Q: “Was it not your intention to hit him in the face?”

A: “No. It was not my intention. No. I was just going to hit him, but the way I was holding it it would have caught

him in the face. But I didn't hit him with it though.”71
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The cross-examiner's unartful characterization allowed the witness to reinforce her testimony that she was trying to make the
defendant back off. The cross-examiner could have reached the same conclusion without drawing such strong resistance. For
example, the cross-examination could have proceeded as follows:

Q: “During the fight, you picked up an object, correct?”

A: “Yes.”

Q: “And that object was made of metal, isn't that right?”

A: “I don't know what it was made of. It was like a silver bowl, an ashtray/bowl thing.”

Q: “So, you would agree with me that the object was silver, metallic?”

A: “Yes.”

Q: “And when you picked up the object, you did so to hit the defendant with it?”

A: “Yes, I was going to hit him.”

Q: “You intended to hit him?”

A: “That's what I told the police.”

Q: “And you would agree that when you hit him, it was in the face?”

*133  A: “Yes. I didn't mean to hit him in the face, I was going to hit him, but didn't mean for it to hit his face.”

Q: “But you would agree with me that you did hit him in the face?”
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A: “Yes.”

This version of the cross-examination reaches the same conclusion that the witness hit the defendant in the face with a metal
object, but without giving the witness the opportunity to be evasive. Also, note that the use of one fact-one question kept the
examination focused.

Another concern with the use of characterization during cross-examination is its potential to alienate jurors. Basic principles

of persuasion and reaction suggest that characterizations by cross-examiners can cause a negative reaction.72 Studies have
shown that attempts at persuasion can cause reactance when using “forceful and controlling language,” which is perceived “as

more threatening and as eliciting more reactance than noncontrolling language.”73 In a study designed to test the impact of
an opinion statement on the participants' rating of two different profiles, researchers found that a mild statement was more

effective in persuading participants than a strong statement.74 Researchers found that participants were more persuaded when
the “experimenter's expression of preference [for one profile over the other] was designed not to restrict the subjects' freedom

to hold an opposing point of view.”75 Conversely, the participants reacted negatively to the profile in which the experimenter

expressed a strong preference which limited the participants' ability to make an independent judgment.76 The admonition then
is to utilize characterizations carefully so as to prevent negative reactions. While the goal of cross-examination is not usually
to persuade the witness of the cross-examiner's case, advocates should strive to prevent the witness from reacting negatively

to the advocate's case.77 Of course, that is the whole point *134  of cross-examination--constraining the witness to the answer
the crossexaminer desires. Limited use of strategic characterizations can be effective while minimizing the risk of a negative
response.

5. Principle #6--Controlling the Runaway Witness Through Repetition

Some witnesses on cross-examination will embellish their responses substantially beyond the call of the question. A question-
assertion that clearly calls for a “yes” or “no” answer sparking a lengthy response presents a particular problem. Trial lawyers

differ on strategies to cope with these “runaway witnesses.”78 Let's consider the following exchange:

Q: “Isn't it true that you filed for bankruptcy on October 5, 2016?”

A: “Yes, I did, because your client refused to pay me what he owed me, which started a chain reaction of financial
problems, including the bank foreclosing on my building, which made it impossible to continue production.”

Such a response is not uncommon with a witness experiencing the stress of cross-examination and seeking to push back against

the cross-examiner.79

One school of thought to prevent the runaway witness from producing a response well beyond what was called for is to admonish

the witness at the outset of the cross-examination to confine himself to “yes” or “no” responses.80 Many judges will not allow
such an admonition, reasoning that it unduly restricts the witness from testifying since not all questions can be answered with a
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simple “yes” or “no.”81 Furthermore, despite the *135  admonishment, the runaway witness may well pay no heed and continue

to give lengthy non-responsive answers.82

Another school of thought is to immediately object as non-responsive once the witness continues past “yes.”83 Again, there are
downsides to such an approach. The judge may or may not sustain the objection. Even though everything following “yes” is

beyond the scope of the question, judges are often reticent to cut off a witness.84 The greater concern in employing this approach,

however, involved the jurors' perception of the cross-examiner.85 Cutting off the response so quickly may be perceived as rude
and disrespectful, and perhaps more importantly, may communicate to the jury that the advocate is overly concerned with the

answer the witness would give.86 In either scenario, the cross-examiner loses some objectivity as he descends into an overtly
partisan position, uninterested in a full development of the facts.

A third school of thought is for the advocate to let the witness “gush-out” his non-response, to which the advocate simply

repeats the question-assertion.87 There are two advantages to this approach. First, it is courteous and respectful, and thereby

does not run the risk of jury alienation.88 Second, and more importantly, it provides an opportunity for the advocate to follow-
up the non-answer and once again offer the same question-assertion, which will draw particular notice from the jury since the
repetition of the question- *136  assertion highlights the question as well as the evasive nature of the witness's response. The
exchange would go as follows:

Q: “Isn't it true that you filed for bankruptcy on October 5, 2016?”

A: “Yes, I did, because your client refused to pay me what he owed me, which started a chain reaction of financial
problems, including the bank foreclosing on my building, which made it impossible to continue production.”

Q: “Mr. Witness, let me return you to my question. Isn't it true that you filed for bankruptcy on October 5, 2016?”

A: “I did. But as I explained I had no choice.”

Q: “So the answer to my question is ‘yes,’ you filed for bankruptcy on October 5, 2016.”

Most witnesses will be hesitant to offer the same lengthy response a second or third time.89 Should they persist, however, a non-

responsive objection would be warranted, and at that point likely sustained by the judge.90 This repetition approach will only

be effective if the initial question is absolutely clear.91 It must be free of ambiguities, obvious characterizations, or compound
facts. The downside of the third approach is that the witness has once again repeated her position--the same response she offered
during her direct examination and will most likely offer again during her redirect examination. But this is of little concern, as
her explanation cannot be censored--it is there for all to hear. What is important during cross-examination is the repetition of
the question-assertion to drive home the examiner's point. Further, witnesses who do not cooperate and fail to directly answer

a question signal to the jury their evasiveness and even aggression, potentially impugning their own credibility.92
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*137  One particularly striking example comes from the cross-examination of Charles Guiteau, who was tried for the

assassination of President Garfield in 1881.93 Guiteau claimed he shot Garfield because God commanded him to--not

surprisingly, the defendant pleaded insanity.94 Guiteau testified at the trial, plainly squirming under the prosecutor's cross-

examination which attempted to make clear that the actions of Guiteau were his alone.95 Guiteau resisted the assertion that his
actions were wholly his own:

Q: “You thought you had killed President Garfield?”

A: “I supposed so at the time.”

Q: “You intended to kill him?”

A: “I thought the Deity and I had done it, sir.”

Q: “Who bought the pistol, the Deity or you?”

A: “I say the Deity inspired the act, and the Deity will take care of it.”

Q: “Who bought the pistol, the Deity or you?”

A: “The Deity furnished the money by which I bought it, as the agent of the Deity.”96

While the prosecutor did not get a clear affirmative answer from the witness, by repeating the question, he was able to get the
witness to accept some agency in purchasing the gun that was used to commit the assassination. By using repetition to rein in
the unruly witness, the jury is not only exposed to the same question-assertion two or three times, the jury will also be left to
infer that the witness is being evasive if the question-assertion is carefully worded so as to not justify the witness's rejection

of the advocate's phrasing.97 In fact, if the jurors become aware that the witness is avoiding answering a reasonably phrased
question, researchers have found that “jurors are more often persuaded when they, not the attorneys, draw the conclusion” that

a witness is being evasive.98

*138  Further, a potential benefit of having to repeat the question-assertion is found in the “illusion of truth” effect.99 The
“illusion of truth” effect suggests that “statements repeated even once are rated truer or more valid than statements heard for

the first time.”100 Researchers theorize that the reasons for this are varied, but such reasons can include that the hearer has been

activated to the general topic, even if the specific statement is not presented until later.101 Thus, if an advocate appropriately
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primed the jury during opening (constructs the framework of the story), the cross-examination can be used to enhance the
perceived truthfulness of the question-assertion.

C. Maintain Juror Rapport

It is, of course, axiomatic that advocates throughout trial must cultivate and maintain goodwill with their jurors.102 Jurors respect

professionalism and competence.103 Conversely, an advocate who appears unprepared, disorganized, or disrespectful will not

engender confidence or goodwill with his jurors.104 Professionalism and confidence beget trust and credibility.105 Throughout a
trial, jurors are taking measure of the advocates, and those *139  advocates who best instill that sense of professionalism hold an

advantage over their adversaries, even so far as to impact the verdict.106 The following principles help prevent juror alienation.

1. Principle #7--Strike the Proper Demeanor

An overly aggressive cross-examination runs the risk of losing the advocate any goodwill or likeability previously developed at

trial.107 That goodwill is more at risk during cross-examination than at any other phase of trial. Cross-examination, by its very

nature, is a hostile exercise often sparking conflict.108 Cross-examiners perceived as unnecessarily aggressive or disrespectful

will pay the cost with their jurors.109 Throughout this hostile phase of trial, it is particularly critical for advocates to be measured

and respectful, with few exceptions.110 The information to be obtained during cross-examination can be gotten without slipping

into an attack mode.111 It is better to use an ice pick than a broad axe. The point is still made, but there is a lot less blood
splashed about the courtroom.

That being said, there may arise occasions during cross-examination when the witness is overtly hostile or evasive, which

allows the examiner to become more assertive.112 There is a sense of proportionality at play, and the jurors may feel that the
witness's conduct merits a sterner approach. This is a very fine line that advocates should only cross when necessary and with
extreme caution.

*140  2. Principle #8--Respect the Jurors' Time and Patience

Jurors' attention spans are frequently challenged throughout trial.113 Advocates must realize that it is difficult, maybe even

impossible, to successfully advocate when the target audience is not focused.114 This maxim holds as true for cross-examination
as it does in every other component of a trial. A tedious cross-examination loaded with unnecessary repetition or focused on
peripheral points will cause jurors to question the advocate's competence and impact the advocate's ability to effectively make

her case.115 Further, such a cross-examination is disrespectful to the jurors in two ways. First, it is treating the jurors in a
condescending manner to be unnecessarily repetitive; and, second, it wastes the jurors' time by unduly lengthening the trial.
Any goodwill the advocate might have previously garnered is jeopardized as the jurors are left to wonder why this lawyer is
engaged in such a tedious and pointless exercise.

3. Principle #9--Anticipate and Prepare for Objections

In preparing for trial, any good advocate assesses the evidence for potential flaws and pitfalls, and the same can be said of

every aspect of the cross-examination.116 In deciding which points must be addressed on cross examination and the manner in
which those points will be addressed, the examiner must anticipate which question-assertions will be the most likely to draw
an objection and anticipate the appropriate response.
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On the front end, preparing for objections on cross-examination should start with crafting the question-assertions to avoid

objections.117 However, objections are inevitable and should be anticipated and dealt with expeditiously. An unartful response to

an objection reflects a lack of *141  preparation and professionalism which can impact the jurors' perception of the attorney.118

II. Conclusion

Cross-examinations should never be viewed as free-wheeling affairs striving to damage the witness and his view of the events
at issue. There is little--if any--room for spontaneity. Even in the rare event that an opening to explore a fruitful area has
unexpectedly appeared, cross-examination must still maintain a conservative, thoughtful approach and heed the principles set
forth above. Trials are not often won on cross-examination, but can well be lost there.
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3 Federal Evidence Practice Guide § 17.04

Federal Evidence Practice Guide  >  PART 3 EVIDENCE AT TRIAL  >  Chapter 17 The Use of Evidence in 
Summations

§ 17.04 Preparation of a Summation*

Because the summation is the part of the trial that ties the lawsuit together, it can be said that every 
part of the case prior to the summation is really preparation for the summation. Ideally, every step in 
the case should advance the theory of the case and develop evidence relevant to the major issues, and 
these things are the heart of the summation. Not only does the preparation of the case in general serve 
as preparation for the summation, but preparation of the summation well in advance of trial can prove 
invaluable in the preparation of the entire case.

[1] Preparation of a Summation Outline Prior to Trial

An attorney should begin to prepare an outline of a summation very early in the case. In some 
instances, this should be done as soon as the initial meeting with the client is concluded. Obviously, 
the summation in its final form may vary considerably from the initial outline prepared months or 
years earlier,1 but the preparation of a summation draft early in the case will assist in the preparation 
of the entire case.

This is so for several reasons. First, the preparation of a summation outline at the beginning of a case 
will help the attorney establish a theory of the case and determine the major issues about which 
evidence must be gathered. Once the outline is prepared, it provides a framework into which evidence 
can be fitted as it is discovered. The summation outline will also keep the attorney focused on the 
fundamentals of the case through the discovery process and prevent him from becoming lost in 
minutiae. Finally, a summation outline will give the attorney an idea of the ultimate jury appeal of a 
case so that its worth can be better evaluated and so that the attorney can be a better advocate in 
settlement negotiations.

For many of the same reasons, it is very important to prepare a more detailed outline of the summation 
immediately prior to trial. Again, this will provide a theory of the case on which the attorney can focus 
during the trial and provide a checklist of evidence that must be admitted during the trial. It will also 
assist in the preparation of the opening statement, so that opening and summation can be coordinated. 
This allows the attorney to demonstrate to the jury that the promises made in the opening statement 
have been kept.

[2] Preparation of the Summation During Trial

* Chapter revised in 1993 by Walter Barthold, member of the New York Bar, New York, New York.

1 Preparation of a draft outline early in the case should be subject to modification or even complete revision if, for example, the law changes 
or new evidence is uncovered which affects the theories of the case. The final outline will have to take into account how the evidence 
developed during trial.
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During the trial, the principal job of the attorney with regard to the summation is to collect the 
evidence and exhibits that will be used. This begins with the opening statements, especially that of the 
opposition. The attorney should procure verbatim quotes from the other side’s opening for use during 
summation. This can be done by ordering the transcript of opening statements from the court reporter 
or by taking meticulous notes oneself.

During the testimony, the attorney must keep track of and highlight those passages that may prove of 
use in the summation. If funds permit, it is an excellent idea to procure daily copy from the court 
reporter, so that verbatim quotes may be culled from the transcript as they occur. Quoting witness 
testimony verbatim in the summation has greater impact on jurors than a paraphrasing by the attorney.

Although it is easy to rely upon the transcript for verbatim quotes, this does not mean that the 
summation should be prepared by an examination of the transcript at the conclusion of the trial. The 
attorney should always highlight areas in his own trial notes that are valuable for the summation as 
they occur. This is so for two reasons. First, it will save time and prevent lengthy searches through the 
transcripts to find a particular passage of testimony that the attorney remembers but cannot pinpoint. 
Second, it lowers the likelihood that the attorney will miss important passages of testimony. The 
attorney’s mind is much more focused on the value and importance of testimony as it is spoken than 
while looking at a cold transcript at night in the office.

It is also important to keep track of exhibits and demonstrative evidence used during the trial so that 
these things can be procured easily in time for the summation and so that, when it comes time to 
prepare the summation, the attorney already knows which exhibits will be used. It is also important to 
procure the demonstrative exhibits that will be used in the summation, but which have not yet been 
admitted in the trial, well in advance of the summation.

[3] The Final Preparation

The too frequent practice of trial attorneys is to begin preparing the summation the night before it is to 
be delivered. Though common, this practice is hardly advisable. One reason is that the attorney may 
be caught unprepared if the time for summation arrives sooner than expected. The opposition may not 
put on a case or a rebuttal case, or, if it does so, much less evidence may be introduced than the 
attorney anticipated. A defendant may be caught by a plaintiff’s attorney who waives his right to give 
the first summation. If the summation has been at least partially prepared in advance, this problem is 
avoided, so that at any time during the trial the attorney will be able to step forward and deliver a 
credible summation.

Another advantage to having the summation at least partially prepared in advance is that it leaves the 
time immediately preceding the delivery of the summation for three important activities that 
frequently are overlooked. The first of these activities is fine tuning the summation with last-minute 
additions of evidence and exhibits. The second activity is rehearsal of the summation. No good oration 
can be given without practice that will make the words flow more easily and make the attorney feel 
comfortable. Rehearsal is only meaningful, however, if the attorney has the summation prepared and 
organized in advance. The final activity that early preparation allows for is sleep. In the ultimate 
moment of the trial, the attorney should not allow a short night of sleep caused by panic-stricken 
preparation of the summation to undermine his ability to be an energetic, confident, and forceful 
advocate.

At every stage of preparation of the summation, from the beginning of the case to the day before the 
summation is given, the summation should be prepared in outline form. The outline will change many 
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times during this period, and at times it will have considerably more detail than at others. But the 
outline form should always remain so that the summation is logical and organized for easy 
understanding. The outline from which the summation is actually delivered, assuming that notes are 
used at all, should be very bare—really nothing more than a list of a few lines long of the major topics 
that are to be covered. This will make for spontaneous delivery rather than slavish devotion to notes or 
a written text and will make the attorney appear more appealing and personable to the jury.

Federal Evidence Practice Guide
Copyright 2022,  Matthew Bender & Company, Inc., a member of the LexisNexis Group.
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When the presentation of evidence is concluded by both sides and all motions have been made and disposed of, the defendant

may deliver a summation to the jury, followed by the state's summation.1 Neither the state nor the defense is required to deliver a
summation to the jury, although the right is rarely waived by either side since the summation affords both parties the opportunity
for summing up its version of the evidence and of presenting cogent arguments in support of its position to the jury. This is
especially true where the trial has been a lengthy one and the evidence has been diffuse and contradictory. Counsel should be
alert to advise the jury that the state always has the burden to establish guilt on the part of the defendant beyond a reasonable
doubt and that if that burden has not been sustained, the defendant is entitled to a verdict of acquittal.

The time allowed each party for summation is in the court's discretion.2 The time allotted to summation by the court usually
depends on the seriousness of the charges, the length of the trial, the complexity of the issues presented and other factors.

Unreasonable limitation is deemed an abuse of discretion and may result in reversal.3

The trial court was justified in limiting the length of defense counsel's summation since most of the evidence adduced at trial
was uncontested, and defense counsel, despite being warned several times that he should focus on the issues presented, refused

to heed the court's warnings and budget his time efficiently.4

The limits beyond which the prosecution may not be permitted to go are determined by the simple principle of fairness. The
assertion by a prosecuting attorney of personal knowledge of matters which may influence the jury's verdict should have no

place in the record of a criminal trial.5 The district attorney is free to employ all of the traditional forensic arts and wiles of the

advocate so long as viewed as a whole, the defendant had a fair trial.6 The prosecutor may comment during summation on the

particularly brutal nature of the crime with which the defendant has been charged without depriving the defendant of a fair trial.7
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A reversal is not always mandated unless it appears that the prosecutor's conduct deprived the defendant of a fair trial.8 A
prosecutor's closing statement must be evaluated in light of the defense summation and with the recognition that the prosecution
is given latitude to advocate its cause and is free to concentrate on the proven facts and circumstances and the inferences to

be drawn therefrom to support the credibility of the witnesses.9 A conviction will be affirmed if the defendant's objections

to the remarks by the prosecutor on summation were sustained and if adequate curative instructions were given to the jury.10

Reversal of the conviction on the basis of improper summation is warranted if the conduct has caused substantial prejudice to
the defendant so that he has been denied due process of law, which determination turns on the severity and frequency of the
conduct, whether the court took appropriate action to dilute the effect of the conduct and whether, from a review of the evidence,

it can be said that the result would have been the same absent such conduct.11

The fact that an alibi witness did not come forward and contact the police or the district attorney may not be commented upon

by the prosecutor in summation.12 This is especially true where defense counsel has made repeated objections to this line of

summation.13 However, a prosecutor's comments during summation concerning the failure of defendant's alibi witness to come
forward prior to the first day of trial were proper, since defense counsel had initially elicited testimony concerning the witness's
failure to contact him prior to the first day of trial and had made extensive comments trying to explain this failure during his

summation, which “opened the door” for the comments made by the prosecutor.14

It is also improper for the district attorney to try to shift the burden of proof to the defendant15 or engage in any personal abuse or

vilification of the defendant or make remarks prejudicial to defendant.16 A prosecutor's comments during summation concerning
the defendant's failure to present an alibi witness did not shift the burden of proof to the defendant where the defendant had
elected to present an alibi defense, and where the comments were not made in bad faith and were merely efforts to persuade

the jury to draw inferences favorable to the prosecution.17

The prosecutor should not seek to lead the jury away from issues by drawing irrelevant and inflammatory conclusions which

have a decided tendency to prejudice the jury against the defendant.18 Although the prosecutor's discussion of the credibility of
the state's witnesses is appropriate where the defense places their veracity at issue, the prosecutor may not exceed the bounds of

fair comment by improperly vouching for the prosecution's witnesses.19 A prosecutor may not use racial similarity as a means

of identification evaluation by comparing the similar ethnic background of a witness and a defendant.20 Further, in a closely
contested case where the main issue concerns the identification testimony of the victim, improper comments by a prosecutor

may serve to deprive a defendant of a fair trial despite the legal sufficiency of the evidence.21 The court has also condemned

the use of verbal crudities and rantings.22

Where counsel for the defense oversteps the bounds of propriety in summation, the proper remedy is to punish defense counsel

for contempt rather than to permit retaliatory vituperation and abuse in the district attorney's summation.23

The U.S. Supreme Court has held that a prosecution's summary to the jury in which the prosecution calls the jury's attention
to the fact that the defendant has the opportunity to hear all other witnesses testify and to tailor his testimony accordingly does
not deny a defendant's constitutional rights since when a defendant takes the stand his or her credibility may be impeached and

the defendant's testimony assailed like that of any other witness.24 Further, the fact that the comments are made, not during
cross-examination, but at summation, leaving the defense no opportunity to reply does not change the result and does not

present a “constitutionally significant distinction.”25 In so holding, the Court rejected the argument that because New York law

required him to be present at his trial, the prosecution violated his right to due process by commenting on that presence.26 In the
Court's words, “There is, however, no authority whatever for the proposition that the impairment of credibility, if any, caused

by mandatory presence at trial violates due process.”27
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A prosecutor went beyond the permissible point of asking the jury to disbelieve the adulterous defendant, and turned the
defendant's admitted acts of adultery into the equivalence of guilt of violation of the Ten Commandments, moral offenses for
which the defendant was not on trial, thereby overstepping the boundary line of fair play and requiring reversal of the judgment

of conviction and a new trial.28 A new trial was necessary where the prosecutor made references to the accused and made

unnecessary attacks on defense counsel.29 Reversal was also warranted where the prosecutor indicated that the defendant was a
welfare recipient and told the jury “… that if they wanted to live in a community where crime runs rampant, they should acquit

the defendant.”30 Similarly, a prosecutor's suggestion during summation that if the jury were to acquit the defendant he would

be on the street again in 30 days, uncorrected by the court, constituted prejudicial error.31 In that case, the prosecutor stated that
the appellant hoped that by pleading insanity he would be committed to a hospital and out on the street again in 30 days. The

court failed to sustain a timely objection to this erroneous statement or to instruct the jury that it was erroneous.32

The prosecution's summation, stating that the sole eyewitness testified that the defendant fired three shots at the victim after
an initial round of shots, that the eyewitness was the sole witness whose testimony was consistent with ballistic evidence, and
that the eyewitness said that she was indirectly threatened was not a fair comment on the testimony, thereby requiring a new
trial in the interest of justice, where, apart from the four shots initially fired by an unapprehended gunman, the eyewitness did
not state that any particular number of shots were fired, the eyewitness's testimony was not consistent with ballistics evidence,

and the evidence contradicted the prosecution's numerous remarks that the case was one of witness intimidation.33 The court
reasoned that in a case which pitted the credibility of the prosecution's sole eyewitness against the several witnesses presented
by the defense, the prosecution's comments served to inflame the passions of the jurors such that the resulting prejudice was

not harmless.34

A prosecutor's statement that he had courteously remained silent during the defendant's summation and hoped that defendant's
counsel would maintain a similar silence during the state's summation was an improper attempt to silence defendant during the
state's summation and is calculated to make defendant's attorney appear destructive, and thus to turn the jury, or even one juror,

against the defendant, when defendant's counsel thereafter objects to the state's summation.35

A judgment of conviction was affirmed although the court stated that the defendant had the right to have his counsel make a
summation without undue criticism by the court or opposing counsel as long as he confined himself to the four corners of the

evidence, and it did not appear that he was deprived of a fair trial except for the prosecutor's alleged misconduct.36 Where a
defendant's guilt was overwhelmingly established, he made no motion for a mistrial and did not object to the summation, he

could not complain on appeal of the alleged misconduct in the prosecutor's summation to the jury.37

Reversal was mandated where the court permitted the summation of the prosecutor to degenerate into a character assassination.38

It was also improper for the prosecutor to continuously call the defendant a liar during the prosecutor's summation.39 Calling
the defendant a liar was also condemned where the prosecutor called the defendant a liar and asserted that the defense was a

legal one and a trick.40

The prosecutor's reference to the defendant as a “sophisticated drug dealer” was appropriately responsive to the defense

argument that the defendant must be innocent because he had neither drugs nor buy money in his possession.41

A defendant was deprived of a fair trial where the prosecutor repeatedly referred to the defendant as a convicted felon where
such were not fair comments on the evidence of the defendant's prior felony conviction, and where the comments served to urge

the jury to convict the defendant because he had a criminal propensity.42
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It was not proper for the prosecutor to state in summation that “if the defendant had not committed a crime he would not have

been arrested.”43 It was improper behavior on the part of the prosecutor to state in summation, “It is not an innocent man who

tries to pull the wool over your eyes with an alibi witness.”44 It was also not proper for the prosecution in summation to make

a highly improper inflammatory call for revenge.45

A summation was held to be inflammatory when the defendant was portrayed as undesirable and was depicted as maintaining
his power within the black community by intimidation and force. Further, the court specifically condemned the following
conclusion of the prosecutor: “… if Teddy Walker [defendant] isn't guilty, Lee Harvey Oswald didn't shoot President Kennedy,

Sirhan Sirhan didn't shoot the second Kennedy and Hoffman [sic] didn't kidnap the Lindberg [sic] baby.”46

The court has cautioned prosecutors against making inflammatory “fire and brimstone” speeches especially where the district

attorney aligned himself with the jury and the forces of good against the defendant and the forces of evil.47

The district attorney was improper when he described the defendant as an assaultive type and suggested that the defendant had

been treated too leniently in the past, which could be remedied by returning a verdict of guilty.48

Cumulatively, the prosecution's summation deprived the defendant of a fair trial where the prosecution urged the jury to accept
evidence elicited during cross-examination as direct evidence, improperly characterized the defendant as a “gun man” and

murderer, and invited the jury to convict based on that characterization.49

It was reversible error to limit defense counsel's summation comments upon a report which had been admitted into evidence,

without limitation, for the purpose of impeaching the testimony of a police officer.50

In recent years, courts seem to have overlooked questionable conduct on the part of prosecutors in delivering summations where

the proof of the defendant's guilt was overwhelming.51 Where a prosecutor's remarks were not such verbal crudities and rantings

as would inflame the jury they were not of the type to be condemned by reversal.52

Where there was no objection registered against improper remarks in summation, the alleged errors were not preserved for

review.53 However, a prosecutor's summation comments were subject to review in the interest of justice despite the fact that they
were not objected to, since the summation was inflammatory, was not related to the issues in the case, and was not considered

a fair response to the defense counsel's summation.54

A conviction was reversed and a new trial ordered where the prosecutor in summation vouched for the truthfulness of the
complaining witness, denigrated the defense and defense witnesses, referred to suppressed evidence, and misrepresented other

evidence before the court.55

Where the two crimes on which the defendant was tried involved a unique “over-all pattern” the prosecution could properly

argue that the distinct modus operandi established the defendant's identity as the perpetrator.56

The interest of justice required the reversal of defendant's manslaughter conviction and a new trial where, during summation,
the prosecution advanced a theory premised on a fact that it knew to be false in order to discredit defendant's justification when
it argued that if decedent had drawn a gun as defendant contended, defendant would not have had time to turn around, take a
few steps, receive a gun from someone in the crowd, turn back and fire several bullets before decedent was able to fire a single

shot, since the prosecution knew that the gun defendant contended decedent aimed at him was inoperable.57
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Reversal was required where this blatant misrepresentation of the facts known to the prosecution went to the heart of defendant's
justification defense, which defense the prosecution was obligated to disprove beyond a reasonable doubt, and where the
evidence against defendant was not overwhelming and the prosecution's misconduct was flagrant and closely related to a

credibility issue presented at trial.58

The prosecutor's improper summation comments, which included purposefully inflammatory remarks designed to appeal to
the jury's sympathy, gave the prosecutor's opinion regarding the truth and falsity of the testimony of the witnesses, improperly
shifting the burden of proof to the defendant, and advocated a position the prosecutor new to be false, exceeded the boundaries
of appropriate advocacy, and warranted a new trial for attempted murder, where the evidence was not overwhelming in the one-
witness case, and prejudice was compounded by the court's actions in improperly overruling defense objections, and berating

defense counsel for constantly interrupting the prosecutor.59 Specifically, the prosecutor's purposefully inflammatory remarks
during summation, which included statements that the victim was left “on the street to die, to die like a dog” and but for the
crime “was probably going to be a brilliant artist” and an invitation for the jurors to imagine the shock felt by the victim's wife,

who was eight months pregnant, were unnecessary and improper.60 Remarks describing the defendant's testimony as “continued
lies on top of lies, on top of lies,” and “tales and lies, back and forth, back and forth,” exceeded the boundaries of appropriate

advocacy.61 Further, the prosecutor's insinuation that a gun which had been recovered from the defendant two weeks after the
crime in an unrelated arrest may have been the gun which was used to shoot the victim, in which the prosecutor persisted despite
his knowledge that a ballistics test conclusively established that the gun had not been used in the crime, was improper and

constituted an abrogation of the prosecutor's responsibility.62

Although the prosecution's extended references to the victim and his family, continuing even after the court directed it to move
on, were blatantly improper emotional appeals to the jury, they did not require a new trial, where the court instructed the jury
that sympathy was not to play a role in their deliberations or verdict, and the jury engaged in lengthy deliberations and made

several, extensive requests for testimony and additional instructions.63

The prosecution misled the jury by pointing to the absence of evidence that the prosecution knew existed, requiring reversal of
the defendant's conviction, where, during summation and after the trial court excluded the exculpatory portion of the defendant's
statement indicating that the defendant had been with a certain person at the time of the crime, the prosecution argued that the

defendant had not told the police that he was with such person.64

A prosecutor exceeded the bounds of fair advocacy and engaged in prosecutorial misconduct requiring a reversal of a defendant's
conviction, where, among other things, he commented during summation that the defendant had no choice but to testify in his

defense and referred to news reports of alleged drug dealing by his parents.65

In a case where, after the testimony was completed, the parties stipulated that if certain chemists had come to court they would
have testified that glassine envelopes contained heroin, which stipulation was signed by the defendant and the lawyers, and the
prosecution, during summation, stated that by signing the stipulation he was saying that he knew that the packages contained
heroin, the conviction was reversed based on the prosecution's summation, which placed undue emphasis on the defendant's
signature and constituted a mischaracterization or overstatement of the import of the stipulations and improperly suggested

that defendant's signature acknowledges his knowing possession of heroin.66 It was clear, in this case, that the court's curative
instructions were insufficient to correct the situation when, during deliberations, the jury sent a note inquiring about the definition
of a stipulation and whether the defendant was required to sign it. The appellate court concluded that the prosecution's summation
created an unavoidable inference that defendant's signature meant something other than an agreement to allow testimonial

substitutes.67

Cumulatively, the prosecution's summation that included unqualified pronouncements of the defendant's guilt, injected the
prosecution's personal views, vouched for the witnesses' credibility, appealed to the jury's sympathy, made veiled references to



§ 46:9. Summation, 3 Criminal Procedure in New York § 46:9 (2d)

© 2022 Thomson Reuters. No claim to original U.S. Government Works. 6

the defendant's failure to testify by characterizing the evidence as uncontroverted, and repeatedly stated that a second person
at the scene was unable to testify because he could not speak but implied that if he had he would have fully corroborated the

complaining witness deprived the defendant of a fair trial and required a new trial.68

Cumulatively, the following remarks by the prosecution in summation deprived the defendant of a fair trial: (1) comments
impugning defense counsel's integrity, ridiculing the defense theory as “mumbo jumbo,” and warning the jurors several times
that defense counsel was manipulating them; (2) vouching for the credibility of the victim's identification of the defendant, and
appealing to the jury's sympathies and fears by suggesting that the victim's status as a veteran and his age warranted respect and
trying to make the jury feel guilty if it doubted the victim's identification of his assailant; (3) impermissibly shifting the burden
of proof to the defendant by posing certain rhetorical questions to the jury, referring to the defendant's failure to call witnesses on
his own behalf, and suggesting that the defendant failed to call a lineup expert because the expert's testimony would have been
unfavorable and (4) urging the jury to infer the defendant's bad character from his homelessness, suggesting that the defendant

chose to live on the streets so that he could fulfill his propensity to commit crime, and referring to him as a predator.69

In People v. Harris,70 at the end of the nonjury bench trial for a Class B Misdemeanor and related charges, the trial judge
announced that the Court would exercise its “prerogative” not to hear closing arguments, even though the day before the judge
granted the parties permission to deliver summations. Immediately thereafter, the judge delivered a guilty verdict and sentenced
the defendant to 90 days incarceration.

The Court of Appeals found the trial judge violated the Sixth Amendment United States Constitutional right to counsel when
that court denied the defense counsel the opportunity to present a summation. It was not constitutionally proper to allow the
trial judge the discretion of either granting or denying the opportunity to give a summation, particularly in light of the fact the
charge resulted in an imposition of a 90-day jail sentence.

Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes
1 McKinney's CPL § 260.30(8) and (9).

The bifurcation of the summations by both the prosecution and defense did not constitute an abuse of the
trial court's discretion, since both sides were directed to sum up prior to the testimony of a witness who
had yet to be produced from an out-of-state correctional facility despite numerous efforts to secure his
presence. The court then permitted both sides to reopen their summations following the witness's testimony
with instructions to limit their summations to such testimony. People v. Hernandez, 137 A.D.2d 560, 524
N.Y.S.2d 300 (2d Dep't 1988).

2 People v. Kelly, 94 N.Y. 526, 1884 WL 12248 (1884).

3 People v. Mayer, 132 A.D. 646, 117 N.Y.S. 520 (1st Dep't 1909).

4 People v. Brown, 136 A.D.2d 1, 525 N.Y.S.2d 618 (2d Dep't 1988).

5 People v. Tassiello, 300 N.Y. 425, 91 N.E.2d 872 (1950).

6 People v. Glover, 165 A.D.2d 761, 564 N.Y.S.2d 273 (1st Dep't 1990) (prosecutor's characterization of
defense as absurd and ridiculous permissible rhetoric); People v. Hathaway, 159 A.D.2d 748, 551 N.Y.S.2d
975 (3d Dep't 1990) (prosecutor's remarks during summation not exceeding bounds of propriety); People v.
Rodriguez, 147 A.D.2d 719, 538 N.Y.S.2d 67 (2d Dep't 1989) (in summation, prosecutor is permitted fair
response to defense counsel's summation); People v. Allen, 121 A.D.2d 453, 503 N.Y.S.2d 143 (2d Dep't
1986), order aff'd, 69 N.Y.2d 915, 516 N.Y.S.2d 199, 508 N.E.2d 934 (1987) (prosecution's characterization
of defenses offered at trial as diversions as not exceeding broad bounds of permissible rhetorical comment);
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People v. Jenkins, 104 A.D.2d 563, 479 N.Y.S.2d 270 (2d Dep't 1984) (prosecutor's characterization of
defense counsel as magician did not deprive defendant of fair trial).

7 People v. Robinson, 150 A.D.2d 812, 542 N.Y.S.2d 44 (2d Dep't 1989).

The prosecutor's description of the crime as brutal during summation was not inflammatory since the
evidence at trial showed that the victim had been choked into unconsciousness. People v. Green, 159 A.D.2d
325, 552 N.Y.S.2d 602 (1st Dep't 1990).

8 People v. DeJesus, 137 A.D.2d 761, 525 N.Y.S.2d 613 (2d Dep't 1988); People v. London, 124 A.D.2d
254, 508 N.Y.S.2d 262 (3d Dep't 1986) (prosecutor's summation remark that defendant failed to make
closing statement as not depriving defendant of fair trial given overwhelming evidence of guilt and lengthy
curative instruction given by court); People v. Chandler, 119 A.D.2d 764, 501 N.Y.S.2d 172 (2d Dep't 1986)
(immediate curative instruction following defense counsel's objection to remark in prosecutor's summation
sufficiently dispelled any prejudice); People v. Smalls, 94 A.D.2d 777, 462 N.Y.S.2d 728 (2d Dep't 1983)
(prosecutor's comments during summation concerning defendant and alibi witnesses as depriving defendant
of fair trial); People v. Fields, 27 A.D.2d 736, 277 N.Y.S.2d 21 (2d Dep't 1967).

Prosecutor's remarks did not warrant reversal of defendant's conviction, even though the prosecutor
improperly denigrated the defense and appealed to the jurors' emotions, given overwhelming evidence of
defendant's guilt. People v. Reed, 136 A.D.2d 577, 523 N.Y.S.2d 569 (2d Dep't 1988).

A prosecutor engaged in reversible misconduct where, during summation, she insinuated that more than
one witness had identified defendant, despite the fact that only one eyewitness actually testified at the trial,
stating that she could have brought in 15 witnesses, and where there was evidence that her comments may
have misled one or more of the jury, and where the evidence of guilt was less than overwhelming. People
v. Mendez, 22 A.D.3d 688, 804 N.Y.S.2d 337 (2d Dep't 2005).

Defendant was denied a fair trial based on the prosecutor's summation, where the prosecutor repeatedly
referred to robbery defendant's testimony as a “story” and a “load of garbage,” suggesting that defendant
“had all the time in the world to tailor his testimony” to conform to the prosecution's proof, and vouched
for the credibility of the prosecution witnesses, stating that they were “credible and accurate,” and telling
the jury that one witness “told you the truth,” while the other “told you exactly how it happened.” People
v. Brown, 26 A.D.3d 392, 812 N.Y.S.2d 561 (2d Dep't 2006).

9 People v. Dunbar, 213 A.D.2d 1000, 625 N.Y.S.2d 772 (4th Dep't 1995).

10 People v. Tardbania, 72 N.Y.2d 852, 532 N.Y.S.2d 354, 528 N.E.2d 507 (1988); People v. Cortes, 173
A.D.2d 319, 575 N.Y.S.2d 660 (1st Dep't 1991) (curative instructions alleviating any prejudice resulting
from prosecutor's improper summation).

Any prejudice resulting from the prosecution's improper comments suggesting that the voluntariness of the
defendant's videotaped confession introduced at trial had already been decided in a pretrial hearing was
eliminated by the court's sustaining the defendant's objection and its extensive charge on the subject of the
voluntariness of the defendant's confession. People v. Hurd, 223 A.D.2d 448, 637 N.Y.S.2d 44 (1st Dep't
1996).

11 People v. Russell, 307 A.D.2d 385, 761 N.Y.S.2d 400 (3d Dep't 2003).

12 People v. Rivera, 70 A.D.2d 625, 416 N.Y.S.2d 621 (2d Dep't 1979).

13 People v. Termini, 65 A.D.2d 825, 410 N.Y.S.2d 338 (2d Dep't 1978).

14 People v. Hardwick, 122 A.D.2d 165, 504 N.Y.S.2d 541 (2d Dep't 1986).
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15 People v. Lothin, 48 A.D.2d 932, 369 N.Y.S.2d 532 (2d Dep't 1975).

The prosecutor's comment during summation on the failure of the defense to offer certain evidence which
could have been interpreted as shifting the prosecution's burden did not deprive the defendant of a fair
trial since an immediate curative instruction was sufficient to dissipate any possible prejudice. People v.
Hathaway, 159 A.D.2d 748, 551 N.Y.S.2d 975 (3d Dep't 1990).

16 People v. Minor, 119 A.D.2d 836, 501 N.Y.S.2d 462 (2d Dep't 1986), order rev'd on other grounds, 69 N.Y.2d
779, 513 N.Y.S.2d 107, 505 N.E.2d 617 (1987) (prosecutor's remarks in summation not prejudicial since
they were made in response to defense summation); People v. Rivera, 116 A.D.2d 371, 501 N.Y.S.2d 817
(1st Dep't 1986) (comments on defendant's decision to go to trial and characterization of defendant's calling
his son as witness as exploitation were improper and prejudicial); People v. Fogel, 97 A.D.2d 445, 467
N.Y.S.2d 411 (2d Dep't 1983) (statement by prosecutor that defendant was trying to con jury was improper).

17 People v. Guillebeaux, 229 A.D.2d 399, 645 N.Y.S.2d 59 (2d Dep't 1996).

18 People v. Ashwal, 39 N.Y.2d 105, 383 N.Y.S.2d 204, 347 N.E.2d 564 (1976); People v. Hamilton, 121 A.D.2d
176, 502 N.Y.S.2d 747 (1st Dep't 1986) (prosecutor's urging of jury to evaluate testimony of complainant as
they would have wished testimony of close relative to be evaluated by another jury as improper summation);
People v. Libbett, 101 A.D.2d 705, 476 N.Y.S.2d 220 (4th Dep't 1984) (inflammatory and prejudicial for
prosecutor to state in summation that defendant's previous acquittal on rape and kidnapping charges was
miscarriage of justice because decision was rendered by “outsider” visiting judge from different county).

19 People v. Dunbar, 213 A.D.2d 1000, 625 N.Y.S.2d 772 (4th Dep't 1995); People v. Tolbert, 198 A.D.2d 132,
603 N.Y.S.2d 844 (1st Dep't 1993).

20 People v. Green, 89 A.D.2d 874, 453 N.Y.S.2d 228 (2d Dep't 1982) (reversible error for prosecutor to state
in summation that there was no motivation for specific witness to lie since both witness and defendant were
black); People v. Williams, 40 A.D.2d 812, 338 N.Y.S.2d 221 (1st Dep't 1972).

21 People v. Farmer, 122 A.D.2d 801, 505 N.Y.S.2d 683 (2d Dep't 1986).

22 People v. Brosnan, 32 N.Y.2d 254, 344 N.Y.S.2d 900, 298 N.E.2d 78 (1973).

23 People v. Gitlow, 195 A.D. 773, 187 N.Y.S. 783 (1st Dep't 1921), aff'd, 234 N.Y. 132, 136 N.E. 317 (1922),
aff'd, 268 U.S. 652, 45 S. Ct. 625, 69 L. Ed. 1138 (1925) and (overruled in part by, People v. Epton, 19
N.Y.2d 496, 281 N.Y.S.2d 9, 227 N.E.2d 829 (1967)) and (defendant summing up in own behalf was properly
admonished for stating matters not shown to be fact); People v. Wansker, 108 Misc. 84, 177 N.Y.S. 295
(Sup 1919).

24 Portuondo v. Agard, 529 U.S. 61, 120 S. Ct. 1119, 146 L. Ed. 2d 47, 53 Fed. R. Evid. Serv. 337 (2000).

25 Portuondo v. Agard, 529 U.S. 61, 120 S. Ct. 1119, 146 L. Ed. 2d 47, 53 Fed. R. Evid. Serv. 337 (2000).

26 Portuondo v. Agard, 529 U.S. 61, 120 S. Ct. 1119, 146 L. Ed. 2d 47, 53 Fed. R. Evid. Serv. 337 (2000).

27 Portuondo v. Agard, 529 U.S. 61, 120 S. Ct. 1119, 146 L. Ed. 2d 47, 53 Fed. R. Evid. Serv. 337 (2000).

28 People v. Canty, 31 A.D.2d 976, 299 N.Y.S.2d 524 (2d Dep't 1969).

29 People v. Damon, 24 N.Y.2d 256, 299 N.Y.S.2d 830, 247 N.E.2d 651 (1969).

30 People v. Moore, 26 A.D.2d 902, 274 N.Y.S.2d 518 (4th Dep't 1966).

31 People v. Slaughter, 28 A.D.2d 1082, 285 N.Y.S.2d 146 (4th Dep't 1967).
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32 People v. Slaughter, 28 A.D.2d 1082, 285 N.Y.S.2d 146 (4th Dep't 1967).

33 People v. Lantigua, 228 A.D.2d 213, 643 N.Y.S.2d 963 (1st Dep't 1996).

34 People v. Lantigua, 228 A.D.2d 213, 643 N.Y.S.2d 963 (1st Dep't 1996).

35 People v. Fields, 27 A.D.2d 736, 277 N.Y.S.2d 21 (2d Dep't 1967).

36 People v. Reina, 94 A.D.2d 727, 462 N.Y.S.2d 264 (2d Dep't 1983) (defendant's right to make effective
closing argument was substantially impaired by trial court's repeated interruptions which constituted
reversible error and deprived defendant of fair trial); People v. Marcelin, 23 A.D.2d 368, 260 N.Y.S.2d 560
(1st Dep't 1965).

37 People v. James, 24 A.D.2d 608, 262 N.Y.S.2d 197 (2d Dep't 1965), judgment aff'd, 17 N.Y.2d 552, 268
N.Y.S.2d 320, 215 N.E.2d 504 (1966).

Prosecutor's statements concerning the frequent and prolonged descriptions of the brutality of the murder,
references to another case, and a suggestion that the jury might have difficulty explaining its decision to
the community if they acquitted the defendant were not grounds for reversal since the defendant failed to
object to most of the statements and the trial court promptly attempted to cure their prejudicial affect. People
v. Sanchez, 92 A.D.2d 595, 459 N.Y.S.2d 488 (2d Dep't 1983), order aff'd, 61 N.Y.2d 1022, 475 N.Y.S.2d
376, 463 N.E.2d 1228 (1984).

38 People v. Mott, 94 A.D.2d 415, 465 N.Y.S.2d 307 (4th Dep't 1983); People v. Brown, 60 A.D.2d 917, 401
N.Y.S.2d 572 (2d Dep't 1978).

Prosecution's reference to defendant as a “rat” was proper when made in response to defense counsels
summation which referred to prosecution's witness as a rat. People v. Martino, 244 A.D.2d 875, 665 N.Y.S.2d
768 (4th Dep't 1997).

39 People v. Whalen, 59 N.Y.2d 273, 464 N.Y.S.2d 454, 451 N.E.2d 212 (1983) (characterization of defendant's
alibi as fabrication concocted during trial as reversible error); People v. Jones, 89 A.D.2d 875, 453 N.Y.S.2d
231 (2d Dep't 1982); People v. Goggins, 64 A.D.2d 717, 407 N.Y.S.2d 531 (2d Dep't 1978).

40 People v. Westfall, 95 A.D.2d 581, 469 N.Y.S.2d 162 (3d Dep't 1983) (prosecutor's remark in summation
indicating that defendants' account of events was implausible did not require reversal of convictions); People
v. Rogers, 59 A.D.2d 916, 399 N.Y.S.2d 151 (2d Dep't 1977).

See also People v. Etheridge, 71 A.D.2d 861, 419 N.Y.S.2d 188 (2d Dep't 1979).

41 People v. Ortiz, 217 A.D.2d 425, 629 N.Y.S.2d 235 (1st Dep't 1995) (prompt curative instruction given).

42 People v. Scott, 217 A.D.2d 564, 629 N.Y.S.2d 267 (2d Dep't 1995).

43 People v. Rodriguez, 62 A.D.2d 929, 403 N.Y.S.2d 275 (1st Dep't 1978).

44 People v. Davis, 53 A.D.2d 870, 385 N.Y.S.2d 345 (2d Dep't 1976).

45 People v. Mims, 59 A.D.2d 769, 398 N.Y.S.2d 721 (2d Dep't 1977).

46 People v. Walker, 66 A.D.2d 863, 411 N.Y.S.2d 377 (2d Dep't 1978).

47 People v. Johnston, 47 A.D.2d 897, 366 N.Y.S.2d 198 (2d Dep't 1975).

48 People v. Buffalino, 49 A.D.2d 950, 374 N.Y.S.2d 48 (2d Dep't 1975).

49 People v. Hawkins, 220 A.D.2d 365, 633 N.Y.S.2d 132 (1st Dep't 1995).
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50 People v. Riccardo, 77 A.D.2d 578, 429 N.Y.S.2d 737 (2d Dep't 1980).

51 People v. Reed, 120 A.D.2d 552, 502 N.Y.S.2d 48 (2d Dep't 1986) (improper statements regarding
defendant's postarrest silence harmless in light of prompt curative instruction and overwhelming evidence
of guilt); People v. Conethan, 120 A.D.2d 604, 502 N.Y.S.2d 79 (2d Dep't 1986) (remarks in summation not
reversible error where they were in response to defense counsel's summation and there was overwhelming
proof of guilt); People v. Harris, 51 A.D.2d 556, 378 N.Y.S.2d 446 (2d Dep't 1976) (prosecutor's conduct
in no way impaired development of issues).

52 People v. Owens, 58 A.D.2d 898, 396 N.Y.S.2d 893 (2d Dep't 1977).

53 People v. Dien, 77 N.Y.2d 885, 568 N.Y.S.2d 899, 571 N.E.2d 69 (1991) (defendant's general objection to
summation not preserving issue on appeal); People v. Kuss, 32 N.Y.2d 436, 345 N.Y.S.2d 1002, 299 N.E.2d
249 (1973); People v. Acosta, 180 A.D.2d 505, 580 N.Y.S.2d 927 (1st Dep't 1992); People v. Torres, 171
A.D.2d 425, 567 N.Y.S.2d 5 (1st Dep't 1991); People v. Reed, 136 A.D.2d 577, 523 N.Y.S.2d 569 (2d Dep't
1988); People v. Pickett, 48 A.D.2d 748, 368 N.Y.S.2d 324 (3d Dep't 1975).

Defendant did not preserve for appellate review the propriety of the prosecutor's statements during
summation that the defendant was running a drug factory, since the defense attorney did not object to the
statements or object to the adequacy of the curative instruction. People v. Seaberry, 138 A.D.2d 422, 525
N.Y.S.2d 704 (2d Dep't 1988).

54 People v. Stewart, 92 A.D.2d 226, 459 N.Y.S.2d 853 (2d Dep't 1983).

55 People v. Tolbert, 198 A.D.2d 132, 603 N.Y.S.2d 844 (1st Dep't 1993).

Prosecutor's summation denied defendant right to fair trial by improperly vouching for complainant's
truthfulness, appealing to jury's sympathies and fears by describing elderly, diabled complainant as a “classic
victim,” disparaging defense case as being “scripted,” and accusing defense of manufacturing evidence.
People v. Robinson, 260 A.D.2d 508, 689 N.Y.S.2d 163 (2d Dep't 1999).

56 People v. Odenthal, 217 A.D.2d 412, 629 N.Y.S.2d 414 (1st Dep't 1995).

57 People v. Cotton, 242 A.D.2d 638, 662 N.Y.S.2d 135 (2d Dep't 1997).

58 People v. Cotton, 242 A.D.2d 638, 662 N.Y.S.2d 135 (2d Dep't 1997).

59 People v. Walters, 251 A.D.2d 433, 674 N.Y.S.2d 114 (2d Dep't 1998).

60 People v. Walters, 251 A.D.2d 433, 674 N.Y.S.2d 114 (2d Dep't 1998).

61 People v. Walters, 251 A.D.2d 433, 674 N.Y.S.2d 114 (2d Dep't 1998).

62 People v. Walters, 251 A.D.2d 433, 674 N.Y.S.2d 114 (2d Dep't 1998).

63 People v. Williamson, 267 A.D.2d 487, 699 N.Y.S.2d 749 (3d Dep't 1999).

64 People v. Anderson, 256 A.D.2d 413, 682 N.Y.S.2d 231 (2d Dep't 1998).

65 People v. Calabria, 94 N.Y.2d 519, 706 N.Y.S.2d 691, 727 N.E.2d 1245 (2000).

66 People v. Olivero, 272 A.D.2d 174, 710 N.Y.S.2d 29 (1st Dep't 2000).

67 People v. Olivero, 272 A.D.2d 174, 710 N.Y.S.2d 29 (1st Dep't 2000).

68 People v. Smith, 288 A.D.2d 496, 733 N.Y.S.2d 237 (2d Dep't 2001).
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69 People v. LaPorte, 306 A.D.2d 93, 762 N.Y.S.2d 55 (1st Dep't 2003).

70 People v. Harris, 31 N.Y.3d 1183, 82 N.Y.S.3d 321, 107 N.E.3d 541 (2018).
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III. Strategic and Tactical Considerations for Jury Summations

B. Practical Guidance

§ 52:18. Preparing the summation

References

Preparation for the summation begins, in principle, with the formulation of the Trial Game Plan.1 Although many trial practice
books or articles note that a preliminary draft or outline of the summation should be prepared before the trial begins, in real
life commercial trials of any duration, this rarely (if ever) occurs, and for good reason. However well prepared counsel may
be before the trial begins, there are many other items of trial preparation that have more immediate priority, and a great deal
happens during the trial that will affect the actual shape and content of the summation.

In a commercial trial, hard on the heels of preparing, submitting, and arguing often complex jury instruction issues, the actual
preparation of the summation is probably the most pressured task that counsel faces during the trial. Although the basic
disciplines are the same for simple or more complicated trials, the difficulties of preparing the summation mount as the volume
of evidence and complexities of the case increase.

As trial proceeds, a daily trial journal is a very helpful aid in preparing the summation, by recording the significant occurrences
of the day: keeping track of the introduction of helpful or damaging evidence, identifying the reactions of the jury members to
particular evidence or witnesses, noting promises in the opening statement by adversary counsel that may go unfulfilled, and
any other trial events important enough to be considered for inclusion in the summation.

The significance and the context of certain evidence should be further developed in the summation, and the trial journal provides
a good source of those issues that need further elaboration. A great deal occurs in a usual trial day, and even the best of memories
are imprecise. The jury, however, in its collective memory, will surely remember helpful and damaging evidence and, therefore,
counsel must be prepared to address and argue it in summation. It is, therefore, unwise for counsel in a trial of any duration to
rely solely on memory or on lengthy trial transcripts that counsel may well not have time to review before summation. A trial
journal can be easily maintained during the trial proper, during the luncheon recess, or after the close of the trial day.

The first step in preparing the summation is to consider the general objectives—the themes and general theory of the case2

in light of the specific facts, issues and evidence of the case, other significant trial events that have occurred, and the jury
instructions, special verdicts or interrogatories that will be put to the jury. Essentially, the specific goals—the content and
structure of the summation—must be based on the elements of law and the critical facts and issues of the case. As a practical
matter, it should be possible in every case, no matter how difficult or complicated, no matter how large or small, to write down
on a single piece of paper in bullet or outline form: “to win we need to convince the jury of this …, this …, this … and this
….” Most often, the special verdict questions and jury interrogatories will help frame those specific goals. Once these goals are
established, decisions must be made concerning the projected amount of time for the summation and whether certain graphics

will be used during the summation.3
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If the summation will be entirely oral, it should be as brief as the substance of the case will allow. It is hard to imagine that
closing argument should ever exceed one hour, even if the court were to permit a greater amount of time. As Wellman observed
back in 1910, it can “be taken as a fixed rule, that the popular mind can never be vigorously addressed, deeply moved, and

stirred and fixed for more than one hour ….”4 This was said long before television programming and use of Internet features,
which generally have shortened viewers' attention span, and long before the public became accustomed to well-crafted and
often effective trial summations in the movies or on television that last a few minutes or less. This translates into the need to
adapt to the relatively short attention span that can reasonably be anticipated for jury members.

The use of graphics in the summation can extend the attention span to some extent. The use of blow-ups of documents, charts, the

blackboard, enlarged writing pads, or other of the many types of interactive graphics,5 offers the potential of theater, enhancing
the communication and forensics by simultaneously engaging jurors' auditory and visual senses and maintaining attention.
Considerations as to graphics, therefore, are vital in structuring the summation because their use may allow, where desirable, a
longer, more informative and more persuasive summation. There is a limit, however, and the longer the summation, the greater

the need for justifying the extended length.6

Like the opening statement,7 the summation is a speech to the jury that includes an introduction, a body, and a conclusion. The
themes of the case, expressed to the extent possible in lively and different forms, belong in each segment of the summation.
Unlike the opening statement, where the issues, facts, and evidence are being previewed or forecast, the summation comes after
the jury has heard a wealth of evidence, perhaps over a number of days or weeks, and has come to understand a great deal about
the case. Summations, therefore, must be careful not to revisit every aspect of the case in laborious or boring detail.

Accordingly, jury knowledge at the close of evidence is an important ingredient to be considered, and counsel must assess
how much the jury really knows, how much must be explained, focused, repeated or amplified, and how much should be the
subject of brief reference or summary. Similarly, counsel must decide how quickly or slowly counsel can “get to the point,” how
much and to what extent the key testimony of favorable or adverse witnesses should be revisited or recited, which important
documents should be discussed or quoted, and what graphics should be used to make specific points.

Structuring the summation requires organizing it, whether by the issues, the chronology of events, the subject matter, or some
appropriate combination of all of these. The first part of the summation often may highlight areas of agreement so as to better
focus and narrow the areas of factual dispute for jury deliberation. The emphasis, and manner of emphasis, given to documents
contemporaneous to the transactions at issue is a particular concern in complex commercial cases where numerous exhibits and
documents were presented at trial.

In structuring the summation, the many other objectives discussed above8 need to be considered. These include, for example, the
best way to discuss and handle the credibility or lack of credibility of particular witnesses, rebuttal of the adversary's arguments,
and displaying the strengths of the case.

The timing and manner in which the weaknesses of the case or the strengths of the adversary's case will be confronted is often a
difficult element of structure and preparation for the summation. If too early in the summation, will it divert the jury's attention
from the strengths of the case? If too late in the summation, will it linger too long and obscure the benefits of having the
opportunity to present the most forceful closing? Thus, it is generally best to lead with one's strengths, then address weaknesses
of the case and close by bringing the jury's attention back to the strengths of your client's case.

The conclusion of the summation, if it draws together with simplicity the themes and threads of the argument to a just and
rational conclusion, has the greatest potential for being remembered during the jury's deliberations. Although every element of
the summation must be thought out carefully before being delivered, the dynamics of the summation should build to an ultimate
and well-prepared climax near or at the end.
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Footnotes
a0 Editor-in-Chief

* Claire P. Gutekunst is the Executive Director of Judges and Lawyers Breast Cancer Alert and an independent
mediator. She served as President of the New York State Bar Association from 2016–2017. She previously
was a commercial litigator at Proskauer Rose LLP for nearly 30 years and then Special Master for the New
York City Asbestos Litigation. Stephen Rackow Kaye, Claire's close friend and mentor at Proskauer, was
the author of the versions of this chapter which appeared in the First and Second Editions of this work.
Steve died on October 30, 2006. To honor Steve's memory, to pay homage to his lifetime of selfless devotion
to teaching in the law, and in recognition of his enduring legacy, Claire thereafter undertook to prepare
the annual supplements for this chapter and to author the chapter, which retains in very substantial part
Steve's prior work, in subsequent editions of this work. In the Third Edition, Claire authored the chapter with
assistance from Randi-Lynn Smallheer and Michelle E. Arnold, while they all were attorneys at Proskauer.
Joelle Milov, who was a Proskauer attorney at the time, assisted Claire in preparing the Fourth Edition of this
chapter. Bassam Gergi, Aaron Quint and Andrew Hartman, summer associates at Proskauer in 2016, 2017
and 2018, respectively, assisted Claire in preparing the 2016, 2017 and 2018 updates to the chapter. Krisly
Zamor, a graduate of Fordham University School of Law, assisted Claire in preparing the 2019 update to the
chapter. Yena Hong, a Proskauer attorney, assisted Claire in preparing the Fifth Edition of this chapter.

The author gratefully acknowledges Steven H. Holinstat, Vice Chair of the Fiduciary Litigation Group
at Proskauer Rose LLP, for his invaluable assistance with the 2021-2022 update to the chapter. Reut N.
Samuels, a Proskauer attorney, assisted Steven Holinstat in preparing the 2021-2022 update.

1 As to the Trial Game Plan, see Chapter 44, “Trials” (§§ 44:1 et seq.).

2 As to themes, see § 52:10.

3 As to presenting the closing argument, see § 52:19; as to special verdicts and interrogatories, and samples of
verdict sheets, see Chapter 53, “Jury Conduct, Instructions and Verdicts” (§§ 53:1 et seq.); as to formulation
of the Trial Game Plan, see Chapter 44, “Trials” (§§ 44:1 et seq.); for a sample demonstrative, see § 52:25.

4 Wellman, Day In Court or The Subtle Art of Great Advocates 246 (1910).

5 As to interactive techniques, see Chapter 49, “Graphics and Other Demonstrative Evidence” (§§ 49:1 et seq.).

6 As to the many aspects of trial graphics, see Chapter 49, “Graphics and Other Demonstrative Evidence” (§§
49:1 et seq.).

7 As to the opening statement, see Chapter 45, “Trial Preliminaries and the Opening Statement” (§§ 45:1 et
seq.).

8 See §§ 52:9 to 52:17.
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