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WHAT IS A CUSTODY ORDER? 

A custody order is a written order signed by a judge.  
It defines the amount of time each party will spend 
with the child (physical custody) and how major 
decisions are made about the child (legal custody).   
 
 
 
 
 

Physical custody –There are five types: 
 Shared – More than one party is allowed to take 

physical custody of the child, and each of them 
has significant periods of time with the child. 

 Primary - A party spends the majority (more  
than half) of the time with the child.  The other 
party may get partial or supervised custody. 

 Partial – A party spends less than a majority of 
time with the child. 

 Supervised – Custodial time during which an 
agency or adult named by the court monitors 
interaction between a party and the child. 

 Sole - One party has physical custody all of the 
time.   

Legal custody - There are two types: 
 Shared – More than one party has the right to 

make major decisions for the child. 

 Sole – One party makes all major decisions for 
the child. 

WHO MAY FILE FOR CUSTODY IN 
PHILADELPHIA? 

Jurisdiction – Generally, a child must have lived in 
Philadelphia for at least 6 months before the court will 
hear your case.  Exceptions: if the child is under 6 
months old, or for certain emergencies such as 
abandonment or abuse of the child or the child’s 
parent or sibling. 

Standing – Who may file for custody? 
 A parent of the child may file for any form of 

physical or legal custody.   

 Someone who has acted in loco parentis to a 
child may file for any type of physical or legal 
custody.  You have acted in loco parentis if the 
child is not your legal child, but you have acted as 
a parent and taken on the responsibilities of 

 
 parenthood for a period of time with the 
 consent of a parent or other legal custodian or 
 under court order.   
 A grandparent of the child who is NOT in loco 

parentis to the child may file for any form of 
physical or legal custody, IF: 

o A parent of the child allowed the grandparent 
to form a relationship with the child OR the 
court ordered that the grandparent and child be 
permitted to form a relationship; AND 

o The grandparent is willing to take 
responsibility for the child; AND 

o When one of the following conditions is met: 

 The dependency court has determined that 
the child is “dependent” under PA’s child 
abuse and neglect law; OR 

 The court determines that the child is 
substantially at risk due to parental abuse, 
neglect, drug or alcohol abuse or 
incapacity; OR 

 The child has lived with the grandparent 
for at least 12 consecutive months (not 
counting brief absences) and is removed 
from the home by the parents.  In this 
case, the grandparent must file for custody 
within six months after the removal of the 
child from the home. 

 Grandparents and great-grandparents may also file 
for partial physical custody or supervised physical 
custody in the following situations: 

 The parent of the child has died OR 

 A relationship with the child began with a 
parent’s consent or under a court order AND 
the parents: 

 Have started a custody proceeding AND 

 Do not agree as to whether the 
grandparent or great-grandparent should 
have partial physical custody OR 

 The child has lived with the grandparent for at 
least 12 consecutive months (not counting 
brief absences) and is removed from the home 
by the parents. In this case, the grandparent 
must file for custody within six months after 
the removal of the child from the home.  

 

Note: People who file for custody and people they 
file against are called “parties.”  Each is a “party.” 
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 Anyone who establishes ALL of the 
following 

 Willingness to assume responsibility for 
the child. 

 Has a sustained, substantial and 
sincere interest in the welfare of 
the child, and 

 Neither parent has any form of 
care and control of the child. 

 The above provision does not apply 
where there is a dependency 
proceeding or the child has been 
found dependent. 

 
HOW TO FILE FOR CUSTODY 

Where do I go?   
If you prepare your own petition, file it with the Clerk 
of Family Court on the 11th floor of the courthouse at 
1501 Arch Street, Philadelphia, PA. All custody forms 
with instructions are on the Philadelphia Family Court’s 
website under Court of Common Pleas-Domestic 
Relations at https://www.courts.phila.gov/forms/ 
 
 If you need help preparing your custody petition, 

you may go to the Intake Unit of Philadelphia 
Family Court on the 8th floor of the courthouse at 
1501 Arch Street, Philadelphia, PA. Staff will help 
you prepare your petition.  Bring important papers 
and information such as birth certificates for 
children, previous custody orders, protection from 
abuse orders, the opposing party’s address, and 
social security numbers for all parties.  

 You may also go to the Court’s Help Center on 
the 11th Floor, which is open Monday-Friday, 
noon to 3 p.m. 

 You will need to file two copies with the Court. 
One of these copies must be “redacted.” This 
means that confidential information such as a 
child’s name and date of birth, must be blacked 
out. One copy must include the information and 
one copy must have it blacked out. 

What does it cost?   
 It costs $107.13 to file for custody.   

 It costs an extra $42.68 to file for emergency 
custody.   

 Fees are different (or none) for other filings. 

What if I cannot afford the filing fee?  You may 
ask to be excused from paying the fee by filing a 
petition to proceed In Forma Pauperis (IFP).  Ask for 
and fill out an IFP Petition.  If you are on public 
assistance, medical assistance or SSI, bring your 
public assistance photo ID or proof that you receive 
these benefits.  If you are not on public assistance, 
medical assistance or SSI, bring proof of income. 

What if I have an urgent situation?  There are 2 
ways to try to speed up your custody hearing: 

 Emergency Petition – This is used for cases that 
must be addressed the same day, such as those 
involving extreme danger to the child.  To file a 
Petition for Emergency Relief, you must have 
already filed one of the following petitions at an 
earlier time: Complaint for Custody, Petition to 
Modify, or a Petition for Contempt. On the day 
you file a master may give a preliminary 
assessment of whether your situation is an 
emergency. You may choose to proceed with the 
emergency petition or not proceed. If you proceed, 
the emergency petition is docketed, and the 
designated Emergency Judge will rule on your 
petition. If you get emergency custody, the court 
will schedule a hearing in the very near future to 
hear testimony and receive evidence from both 
parties. 

 Expedited Petition – If there is a matter that 
needs immediate court attention but is not an 
emergency, you may file a petition for an 
expedited hearing.  Time-sensitive situations for 
which you may obtain an expedited hearing 
include when you believe the other party has been 
charged with a crime and is a risk to the child’s 
safety, the child needs urgent medical or 
educational attention, you are being denied access 
to the child, or the other party has changed the 
terms of the custody arrangement without your 
agreement. You may only file expedited petitions 
on Monday, or if the court is closed on Monday, 
on Tuesday.  
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Unless you have already done so, you must also 
file one of the following petitions: Complaint for 
Custody, Petition to Modify, or Petition for 
Contempt.  

You will receive a Rule to Show Cause 
indicating the date and time of your hearing. 
The Rule and petition must be provided to the 
opposing party in person. This process is called 
“personal” service. You cannot do this yourself. It 
must be done by an adult who is not your relative 
or employee. The person who delivers it should 
fill out the affidavit of service and you should 
bring it to the hearing with you.  

 
What happens after I file?  You and the opposing 
party will receive a notice by mail with a hearing date 
and must appear in court on that date. If you have 
filed an emergency petition, you will be told that day 
how to proceed. Be sure to follow the instructions. 
 
HOW DOES THE COURT DECIDE 
CUSTODY? 
 
A judge or master, after holding a hearing, decides the 
custody arrangement based on what is in the best 
interest of the child. The court is required to consider 
all relevant factors. It must give more consideration 
to factors which affect the safety of the child. The 
law lists many factors to consider: 

1. Which party is more likely to encourage and 
permit frequent and continuing contact between 
the child and the other party. 

2. Abuse, past and present, by a party or member of 
a party’s household.  Is there a continued risk of 
harm to the child or an abused party?  Which party 
can better protect and supervise the child? 

3. What each party does to parent the child. 

4. The need for stability and continuity in the child's 
education, family life and community life. 

5. The availability of extended family. 

6. The child's relationships with sisters and brothers. 

7. The preference of the child.  The court must 
determine if the child carefully thought about 
his/her preference.  The court must also assess the 
child's maturity and judgment. 

8. Attempts of a parent to turn the child against the 
other parent, except in cases of domestic violence 

where reasonable safety measures are necessary to 
protect the child from harm. 

9. Which party is more likely to maintain a loving, 
stable, consistent and nurturing relationship with 
the child adequate for the child's emotional needs. 

10. Which party is more likely to attend to the daily 
physical, emotional, developmental, educational 
and special needs of the child. 

11. How close the parties’ homes are to one another. 

12. Each party's availability to care for the child or 
ability to arrange appropriate child-care. 

13. The level of conflict between the parties and the 
willingness and ability of the parties to cooperate 
with one another.  A party's effort to protect a 
child from abuse by another party is not evidence 
of unwillingness or inability to cooperate with that 
party. 

14. The history of drug or alcohol abuse of a party or 
member of a party's household. 

15. The mental and physical condition of a party or 
member of a party's household. 

16. Any other relevant factor. 

What about criminal convictions and abuse 
history?  The court must also consider certain 
criminal convictions and abuse and determine whether 
they pose a threat to the child. This includes 
convictions and no contest pleas for violent crimes, 
including domestic abuse, but also DUI and drug-
related offenses. You must file a Criminal 
Record/Abuse History Verification Form with your 
complaint and disclose whether you or any member of 
your household has a criminal or abuse record, and 
whether you are aware of any criminal record/abuse 
history of the other party or members of that party’s 
household.   

To find out if the other party or members of that 
party’s household has any criminal convictions or 
pleas in Pennsylvania, go to 
http://ujsportal.pacourts.us/docketsheets/cp.aspx        
and follow the instructions carefully.  

 

 

 

 

 

 

This brochure is meant to give 
you general information and not 

legal advice. 
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If you later learn about criminal charges and believe 
those charges pose a risk to the child, you may file a 
motion for temporary custody or, if there is an 
existing custody order, a motion to modify custody. 
 
Parenting Plans – When the parties do not agree on 
custody, the court may require each party to submit a 
parenting plan to help it make a decision.  The plan 
must include a detailed description of how the parties 
will be involved in making decisions about the child 
and a schedule of when the child will live with each 
party.  Your plan must be presented to the court in a 
special format.  There are limits to how plans may be 
used in court.  See Parenting Plan brochure for more 
detailed information.   
 
HOW DO I PREPARE FOR THE 
HEARING? 
 
Testimony – Each party may present their side and 
ask questions of the other side. You may prepare a list 
of your main points as well as questions that you want 
to ask the other party and bring that list to court with 
you. 

Evidence – You may bring school or medical records 
or other important papers or photographs, such as 
criminal records printed from 
http://ujsportal.pacourts.us/docketsheets/cp.aspx.   

Make two copies of whatever you plan on giving to 
the court — the judge or master gets the original, the 
other side gets a copy and you keep a copy.  

You have the right to see everything that the other 
side wants to show the court. 
 
Witnesses – You may want to bring witnesses to 
testify on your behalf. Witnesses must present a 
subpoena to be admitted into the court. Request a 
subpoena from the Office of the Clerk of Family 
Court on the 11th floor of 1501 Arch Street. Blue 
subpoenas are for “friendly” witnesses; Red 
subpoenas are for witnesses who may not want to 
testify and may be enforced by court order. Give your 
witnesses the subpoena before the hearing date and 
have them show it to the security guard upon entering 
the courthouse. Red subpoenas must be given to the 
other party a reasonable time in advance of the 
hearing. An adult can serve them on another adult, or 
they can be served by certified mail, return receipt 
requested.  

You may want to prepare and bring with you a list of 
questions to ask your witnesses and any witnesses the 
other party brings.  Remember: 

 Witnesses may only testify to events they have 
actually seen.   

 If your witness can’t come to court, you may ask 
the judge to permit your witness to testify by 
telephone.  You must ask by letter before the 
hearing date. Letters or affidavits from witnesses 
will not be accepted without the witness present. 

Tests and evaluations – If you have concerns about 
the other party’s substance abuse, mental health, or 
home safety you may ask the court to order the 
following services: 

 Drug test 
 Mental Health Evaluation 
 Home Investigation  

Be prepared to tell the court why it should issue 
any of these orders. You may also file a motion asking 
the court to order these services before your hearing.  
 
WHAT HAPPENS IN COURT? 
 
Custody cases are handled in several different ways, 
depending on many factors.  At different points in 
your case, you may:  

 meet with a Master to see if you 
can reach an agreement; 

 have a hearing before a master; or 

 have a hearing before a judge if there was no 
agreement before a Master. 

Before your case is complete, you will have done one 
or more of these things.   

Remember:  An agreement made at court cannot 
become a court order until both parties and a judge 
sign it. Make sure you understand and agree with any 
agreement that you are asked to sign. Do NOT sign 
until you understand it fully and agree with it. 
 
 
 
 
 
 
 
 

 
This brochure is meant to give you 

general information and not legal advice. 
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WHAT IF I DISAGREE WITH THE 
CUSTODY ORDER? 

If a master or judge makes a decision in your case 
after a hearing, you have the right to appeal that 
decision.  Read your order carefully to make sure that 
you do not miss any deadlines for appeal if you 
believe the decision is wrong. 

 If you disagree with a master's proposed order 
after a hearing, you may file exceptions within 20 
days after the proposed order is mailed to you. In 
your exceptions, you must explain in writing why 
you think the master’s proposal is wrong.  Make 
sure the court receives your exceptions within 20 
days. After you file, you will have a hearing 
before a judge. You must explain to the judge 
what the master did wrong. 

 If you disagree with a judge’s order, you may file 
a request for reconsideration. You may wish to 
talk to an attorney if you want to file such a 
request. You may also file an appeal with the 
Superior Court of Pennsylvania within 30 days of 
the date of the court order. Appeals are very 
complicated. If possible, you should talk to an 
attorney if you want to appeal to Superior Court.  
Remember, filing a request for reconsideration 
does not extend the 30-day time period for 
appealing to Superior Court. 

 
WHAT IF THE OTHER PARTY 
VIOLATES THE ORDER? 

If a party violates a custody order, you may file a 
petition for contempt and the court will schedule a 
hearing to decide whether the other party is in 
contempt and whether to issue sanctions, such as a 
fine or imprisonment, or to temporarily change the 
terms of the order until a full hearing is held on a 
petition to modify. A form and instructions are 
available on the Philadelphia Bar Association’s 
website. 
 

WHAT IF I WANT TO MOVE AWAY 
WITH MY CHILD? 

The custody law requires parents who want to relocate 
to take a number of steps. These steps begin with notice 
to the other party at least 60 days prior to the planned 
relocation. In limited circumstances, the party who plans 
to move may be permitted to give notice to the other 
party later than 60 days before the move, but at least 10 
days prior to the move. The steps follow a required 
order and must have a particular structure. There are 
strict timelines for the entire process.   
 
For help with relocation, you can visit the Family Court 
Help Center on the 11th Floor, which is open Monday-
Friday, noon to 3 p.m.  
 
You can also find the necessary forms on the 
Philadelphia Family Court’s website under Court of 
Common Pleas-Domestic Relations at 
https://www.courts.phila.gov/forms/ 
 

IS LEGAL HELP AVAILABLE?  
 
Philadelphia Legal Assistance  215-981-3800 

Philadelphia Bar Association Lawyer  
Referral & Information Service    215-238-6333 
 

 
You may download all custody forms from the 
Philadelphia Family Court’s website under Court 
of Common Pleas-Domestic Relations at 
https://www.courts.phila.gov/forms/ 
 



5329.  Consideration of criminal conviction. 
(a)  Offenses.--Where a party seeks any form of custody, the 

court shall consider whether that party or member of that 
party's household has been convicted of or has pleaded guilty or 
no contest to any of the offenses in this section or an offense 
in another jurisdiction substantially equivalent to any of the 
offenses in this section. The court shall consider such conduct 
and determine that the party does not pose a threat of harm to 
the child before making any order of custody to that party when 
considering the following offenses: 

18 Pa.C.S. Ch. 25 (relating to criminal homicide). 
18 Pa.C.S. § 2702 (relating to aggravated assault). 
18 Pa.C.S. § 2706 (relating to terroristic threats). 
18 Pa.C.S. § 2709.1 (relating to stalking). 
18 Pa.C.S. § 2718 (relating to strangulation). 
18 Pa.C.S. § 2901 (relating to kidnapping). 
18 Pa.C.S. § 2902 (relating to unlawful restraint). 
18 Pa.C.S. § 2903 (relating to false imprisonment). 
18 Pa.C.S. § 2910 (relating to luring a child into a motor 

vehicle or structure). 
18 Pa.C.S. Ch. 30 (relating to human trafficking). 
18 Pa.C.S. § 3121 (relating to rape). 
18 Pa.C.S. § 3122.1 (relating to statutory sexual assault). 
18 Pa.C.S. § 3123 (relating to involuntary deviate sexual 

intercourse). 
18 Pa.C.S. § 3124.1 (relating to sexual assault). 
18 Pa.C.S. § 3125 (relating to aggravated indecent assault). 
18 Pa.C.S. § 3126 (relating to indecent assault). 
18 Pa.C.S. § 3127 (relating to indecent exposure). 
18 Pa.C.S. § 3129 (relating to sexual intercourse with 

animal). 
18 Pa.C.S. § 3130 (relating to conduct relating to sex 

offenders). 
18 Pa.C.S. § 3301 (relating to arson and related offenses). 
18 Pa.C.S. § 4302 (relating to incest). 
18 Pa.C.S. § 4303 (relating to concealing death of child). 
18 Pa.C.S. § 4304 (relating to endangering welfare of 

children). 
18 Pa.C.S. § 4305 (relating to dealing in infant children). 
18 Pa.C.S. § 5902(b) or (b.1) (relating to prostitution and 

related offenses). 
18 Pa.C.S. § 5903(c) or (d) (relating to obscene and other 

sexual materials and performances). 
18 Pa.C.S. § 6301 (relating to corruption of minors). 
18 Pa.C.S. § 6312 (relating to sexual abuse of children). 
18 Pa.C.S. § 6318 (relating to unlawful contact with minor). 



18 Pa.C.S. § 6320 (relating to sexual exploitation of 
children). 

Section 6114 (relating to contempt for violation of order or 
agreement). 

The former 75 Pa.C.S. § 3731 (relating to driving under 
influence of alcohol or controlled substance). 

75 Pa.C.S. Ch. 38 (relating to driving after imbibing alcohol 
or utilizing drugs). 

Section 13(a)(1) of the act of April 14, 1972 (P.L.233, 
No.64), known as The Controlled Substance, Drug, Device and 
Cosmetic Act, to the extent that it prohibits the manufacture, 
sale or delivery, holding, offering for sale or possession of 
any controlled substance or other drug or device. 

(b)  Parent convicted of murder.--No court shall award 
custody, partial custody or supervised physical custody to a 
parent who has been convicted of murder under 18 Pa.C.S. § 
2502(a) (relating to murder) of the other parent of the child 
who is the subject of the order unless the child is of suitable 
age and consents to the order. 

(b.1)  Parent convicted of certain sexual offenses.-- 
(1)  Notwithstanding any provision of this chapter to the 

contrary and subject to paragraph (2), if a parent who is a 
victim of any of the offenses set forth in this paragraph 
objects, no court shall award any type of custody set forth in 
section 5323 (relating to award of custody) to the other parent 
of a child conceived as a result of any of the following 
offenses for which the other parent has been convicted: 

18 Pa.C.S. § 3121. 
18 Pa.C.S. § 3122.1. 
18 Pa.C.S. § 3124.1, where the offense involved sexual 

intercourse. 
18 Pa.C.S. § 3124.2 (relating to institutional sexual 

assault), where the offense involved sexual intercourse. 
18 Pa.C.S. § 4302. 
(2)  A court may award any type of custody set forth in 

section 5323 to a parent who has been convicted of an offense 
under paragraph (1) if: 

(i)  the parent who is a victim had an opportunity to 
address the court; 

(ii)  the child is of suitable age and consents to the 
custody order; and 

(iii)  the court determines the award is in the best 
interest of the child. 

(3)  Paternity of the child shall be established by 
voluntary acknowledgment of paternity or blood, genetic or other 
paternity testing acceptable to the court. The cost of the 



testing shall be borne by the parent who was convicted of the 
offense. 

(c)  Initial evaluation.--At the initial in-person contact 
with the court, the judge, conference officer or other appointed 
individual shall perform an initial evaluation to determine 
whether the party or household member who committed an offense 
under subsection (a) poses a threat to the child and whether 
counseling is necessary. The initial evaluation shall not be 
conducted by a mental health professional. After the initial 
evaluation, the court may order further evaluation or counseling 
by a mental health professional if the court determines it is 
necessary. 

(d)  Counseling.-- 
(1)  Where the court determines under subsection (c) that 

counseling is necessary, it shall appoint a qualified 
professional specializing in treatment relating to the 
particular offense to provide counseling to the offending 
individual. 

(2)  Counseling may include a program of treatment or 
individual therapy designed to rehabilitate the offending 
individual which addresses, but is not limited to, issues 
regarding physical and sexual abuse, the psychology of the 
offender and the effects of the offense on the victim. 

(e)  Subsequent evaluation.-- 
(1)  At any time during or subsequent to the counseling 

under subsection (d), the court may require another evaluation 
to determine whether further counseling is necessary. 

(2)  If the court awards custody to a party who committed an 
offense under subsection (a) or who shares a household with an 
individual who committed an offense under subsection (a), the 
court may require subsequent evaluations on the rehabilitation 
of the offending individual and the well-being of the child 
subsequent to the order. If, upon review of a subsequent 
evaluation, the court determines that the offending individual 
poses a threat of physical, emotional or psychological harm to 
the child, the court may schedule a hearing to modify the 
custody order. 

(f)  Costs.--The court may order a party to pay all or part 
of the costs of the counseling and evaluations under this 
section. 
(Apr. 12, 2012, P.L.241, No.32, eff. 60 days; Oct. 1, 2015, 
P.L.172, No.40, eff. 60 days; May 4, 2018, P.L.112, No.21, eff. 
60 days; June 5, 2020, P.L.246, No.32, eff. 60 days; June 30, 
2021, P.L.197, No.38, eff. 60 days) 
  

2021 Amendment.  Act 38 amended subsec. (a). 



2015 Amendment.  Act 40 added subsec. (b.1). Section 3 of Act 
40 provided that subsec. (b.1) shall apply to any action 
regarding custody of a child under Chapter 43 or 53 that is 
filed on or after the effective date of section 3. 

2012 Amendment.  Act 32 amended subsec. (c). 
Cross References.  Section 5329 is referred to in section 

5330 of this title; section 1904 of Title 42 (Judiciary and 
Judicial Procedure). 
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Synopsis
Background: Unwed father filed petition for modification
of child custody. The custody officer recommended that
the trial court terminate drug-testing conditions on father's
ability to exercise unsupervised custody and significantly
increase duration and nature of father's three-hour period
of supervised partial physical custody to nine hours of
unsupervised custody on alternating Saturdays. Maternal
grandparents filed exceptions to the custody officer's
report and recommendation. The Court of Common Pleas,
Schuylkill County, Civil Division, No. S-1868-2011, Charles
M. Miller, J., found that it was not in best interest of the child
to expand father's partial custody, and father appealed pro se.

Holdings: The Superior Court, No. 807 MDA 2019, Bowes,
J., held that:

rather than requiring court to ignore father's marijuana use,
Medical Marijuana Act obligated trial court to contemplate
father's physical condition, and

court did not deny father's motion to modify child custody
simply because father sought to utilize medical marijuana
card, and instead, court concluded that it was not in child’s
best interests to expand father's custody.

Affirmed.

*731  Appeal from the Order Entered April 5, 2019, In the
Court of Common Pleas of Schuylkill County, Civil Division
at No(s): S-1868-2011, Charles M. Miller, J.

Attorneys and Law Firms

C.P., appellant, pro se.

J.M., appellee, pro se.

Lori A. S. Guzick, Pottsville, for H.R. & C.A.R., appellees.

BEFORE: BOWES, J., LAZARUS, J., and DUBOW, J.

Opinion

OPINION BY BOWES, J.:

C.P. (“Father”) appeals from the April 5, 2019 custody
order that granted the exceptions filed by the maternal
grandparents, H.R. and C.A.R. (collectively “Grandparents”),
to the custody officer's report and recommendation, denied
Father's counter-exceptions, and awarded Father periods of
supervised physical custody of his ten-year-old son, L.P. We
affirm.

L.P. was born in May 2009, of Father's relationship with J.M.
(“Mother”), whom Father met while they were students at
Penn State University. Mother and Father both struggle with
substance abuse, and Father's recreational use of marijuana

has been a recurring issue throughout the custody litigation.1

The relationship remained intact for the first few years of
L.P.'s life. During this period, the family was transient,
*732  and it faced financial hardships. Following L.P.'s birth,

Mother and Father moved from Pennsylvania to Michigan,
in order for Father to obtain a medical marijuana license in
that state. Thereafter, they relocated to Georgia, briefly, before
settling in Maryland immediately before the relationship
dissolved during 2012, when L.P. was approximately three
years old.

Since July 2012, Grandparents have maintained primary
physical custody of L.P. pursuant to a stipulated order
that was entered after Mother alleged that Father fed L.P.
a “fire cracker,” which Mother described as a Graham
cracker topped with marijuana-laced peanut butter. All
four individuals shared legal custody. Mother, who resided
with Grandparents in Tamaqua, Pennsylvania, for most of
the ensuing period, now lives independently, in Ambler,
Pennsylvania and exercises periods of physical custody for

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0176878501&originatingDoc=Ie989765021c711ea9c50eae3965d52d0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0167595401&originatingDoc=Ie989765021c711ea9c50eae3965d52d0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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up to four hours on alternating weekends. Similarly, Father
exercises three hours of supervised visitation on alternating
Saturdays. His relationship with Grandparents is strained,
and Father contends that Grandparents intentionally relocated
with L.P. from Tamaqua to Denver, Pennsylvania, after Father
moved to Tamaqua to be closer to his son. He complains that
it takes approximately two hours to travel from Tamaqua to
Denver, which is about a fifty-five mile car trip. Grandparents
counter that the duration is closer to one and one-quarter hour.

During 2014, Father filed a motion to modify the 2012
custody stipulation. Following a procedural misstep, the
modification request culminated in a complete custody trial
and a determination of L.P.'s best interests pursuant to the

relevant factors outlined in § 23 Pa.C.S. § 5328(a).2 As *733
it relates to the issue presented on appeal, the trial court
awarded Grandparents physical custody pursuant to the terms
of the initial 2012 stipulation except that it added a provision
that conditionally extinguished the supervision requirement
“upon Father's willingness to demonstrate sobriety and
continued abstinence.” Trial Court Order, 7/2/15, at 1. In
pertinent part, the addendum provided,

1. The Order Of Court dated July 16, 2012 per Baldwin,
P.J., shall remain in full force and effect except that the
Order is hereby amended to include the following with
regard to Father's supervised partial physical custody as
follows:

3(d). Father shall be provided the opportunity for
unsupervised contact within his home setting on
alternating Saturdays for three (3) hours provided and
contingent upon Father's willingness to demonstrate
sobriety and continued abstinence through submission
to hair follicle tests to be conducted by Compliance
Drug and Testing Services, LLC., “NE Compliance”
at intervals of six (6) months for two (2) years from
the date of this Order. In the event the first test
administered within thirty (30) days - of the date
of this Order is negative, then Father may have the
aforementioned unsupervised visitation provided that he
continues to submit to the other hair follicle tests. It
is agreed by [Grandparents] that they shall pay and be
responsible for the hair follicle test fees submitted by
NE Compliance to them. Furthermore, Father shall sign
a release authorizing NE Compliance to release the test
result reports to [Grandparents'] counsel who shall be
authorized to provide copies of the same to Mother and
the [Grandparents].

3(e). In the event that any of the four (4) the hair
follicle tests are positive then supervised visitation shall
continue until Father tests negative.

Id. at 1-2.

The 2015 custody schedule continued unchanged until
Father filed his most recent petition for modification on
June 12, 2018. In addition to a general assertion that
the prevailing custody arrangement was contrary to L.P.'s
best interest, Father contended that, in light of his newly-
acquired license to use medical marijuana as a mechanism
to manage wrist pain, the trial court should not weigh the
fact of his marijuana use against him. In this vein, Father
argued, “Marijuana is now a state recognized medicine
and shouldn't be used to keep children from parents.”
Petition for Modification of Custody, 6/12/18, at 2. Following
two non-consecutive days of evidentiary hearings pursuant
to Pa.R.C.P. 1915.4-2(b) (regarding record hearings for
determinations of partial custody), the custody officer filed a
report noting its consideration of the best-interest factors and
a recommendation that the trial court (1) terminate the drug-
testing conditions on Father's ability to exercise unsupervised
custody, and (2) significantly increase the duration and nature
of Father's three-hour period of supervised partial physical
custody to nine hours of unsupervised custody *734  on
alternating Saturdays. It further recommended that Father's
custodial periods increase to overnights in May 2019.

Grandparents filed exceptions to the custody officer's
report and recommendation. In relevant part, Grandparents
challenged the hearing officer's findings regarding Father's
alleged medical condition and purported certification for
medical marijuana, and its reliance upon the certification
to discount Father's history of recreational drug use, and to
remove the requirement that he submit negative drug-screens
before exercising unsupervised physical custody. Subsumed
within these arguments is Grandparents' contention that the
custody officer erred in admitting into evidence Father's
documentation concerning both his medical condition and his
certification to use medical marijuana. They also complained
that the hearing officer neglected to consider the presence of
Father's housemates before awarding unsupervised overnight
custody, and that the record did not sustain Father's
supposition that Grandparents moved from Tamaqua out of
spite or that Father was the primary caretaker when the family
lived in Maryland.

While Father filed “counter exceptions,” he did not assert any
challenges relating to the hearing, report, or recommendation.
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Father simply responded to Grandparents' exceptions
by presenting countervailing statements in opposition to
Grandparents' contentions. Upon review of the record, the
trial court entered the above-referenced order that granted all
eight of Grandparents' exceptions and denied Father's counter
exceptions.

Specifically, the trial court concluded that, upon review of the
§ 5328(a) factors and the safety concerns raised by Mother
and Grandparents, it served L.P.'s best interests to continue
with the prior custody arrangement and to reinstate the hair-
follicle-testing condition to unsupervised physical custody.
Trial Court Opinion, 4/5/19, at 12. The court continued,

it is unknown from the record what effect Father's alleged
medical condition and use of marijuana, whether medically
prescribed or used recreationally, may have on his ability
to care for and parent the child. [Additional] ... admissible
evidence is necessary before an increase in Father's
custodial time would be warranted to insure the child's
safety and well-being.

Id. Significantly, the trial court determined that the custody
officer erred in relying upon Father's contention that he was
certified to use medical marijuana, as Father failed to present
medical evidence to establish either a wrist affliction that
necessitates its use or the effect that the use of medical
marijuana will have on Father's parenting ability. Id. at 12-13.
It concluded, “without benefit of testimony from the doctor
who Father alleges authorized the use of medical marijuana, it
is not in the best interest of the child to expand Father's partial
custody.” Id. at 13.

This timely pro se appeal followed. Father initially failed to
comply with Pa.R.A.P. 1925(a)(2)(i) by contemporaneously
filing a concise statement of errors complained of on appeal.
On June 5, 2019, this Court entered an order directing Father
to file and serve the Rule 1925(b) statement with the trial
court by June 12, 2019. He filed the required statement within
the designated period, and the trial court entered an order
directing our attention to its opinion entered on April 5, 2019.

Father presents two issues for our review:

1. Whether the court may ignore a properly [bona
fide] registered medical marijuana card & certificate as
substantiated evidence.

*735  2. [The trial court relied upon h]earsay or
[un]substantiated evidence to show [Father's] abuse of
[marijuana].

Father's brief at unnumbered 2.

Our standard of review is well-settled.

In reviewing a custody order, our scope is of the broadest
type and our standard is abuse of discretion. We must
accept findings of the trial court that are supported by
competent evidence of record, as our role does not include
making independent factual determinations. In addition,
with regard to issues of credibility and weight of the
evidence, we must defer to the presiding trial judge who
viewed and assessed the witnesses first-hand. However, we
are not bound by the trial court's deductions or inferences
from its factual findings. Ultimately, the test is whether
the trial court's conclusions are unreasonable as shown by
the evidence of record. We may reject the conclusions of
the trial court only if they involve an error of law, or are
unreasonable in light of the sustainable findings of the trial
court.

V.B. v. J.E.B., 55 A.3d 1193, 1197 (Pa.Super. 2012) (citations
omitted). As it relates to our deference to the trial court's
role in reviewing the factual findings of a custody officer, we
previously explained that

the trial court is required to make an independent review
of the record to determine whether the hearing officer's
findings and recommendations are appropriate. Although
advisory, the hearing officer's report and recommendations
are given the fullest consideration particularly on the issue
of credibility of witnesses, which the trial court is not
empowered to second-guess.

T.B. v. L.R.M., 753 A.2d 873, 881-82 (Pa.Super. 2000) (en
banc) (cleaned up).

The argument section of Father's brief is deficient.3 In its
entirety, the section provides:

Argument

My personal good track record and trying to be the most fit
– presenting father I can be and use a safe natural medicine
now approved by the PA state law should assumedly [sic]
be considered fit and allow... my natural rights as [F]ather
[to be] restored - as well as ... [M]other in my argument as
we both should be by default fit until proven unfit. There
[are] no grounds to assume otherwise and request natural
parents be given full rights back to raise our child as we
see fit and by default assume that is one to fulfill the 16
factors of best interest of the child since naturally we have
instinct to care for our own flesh and blood and successor
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to our genetics. [M]other and myself both love our child
very much and should be given in light of this a chance to

be free of control in the raising of our child.[4]

Conclusion

I am a [bona fide] medical marijuana participant with
[a Pennsylvania] ID *736  card[.] [Grandparents did not
present] substantiated evidence to show abuse or suggest
[that] I would be unsafe around my child (as protected by
medical marijuana act). [M]other is an excellent parent and
has shown to be responsible with finding work and being
there for my son as much as [G]randparents allow. ...

Father's brief at 4-5. No relief is due.

Father's claims invoke the Medical Marijuana Act, which
provides, in pertinent part,

(c) Custody determination.--The fact that an individual is
certified to use medical marijuana and acting in accordance
with this act shall not by itself be considered by a court in
a custody proceeding. In determining the best interest of a
child with respect to custody, the provisions of 23 Pa.C.S.
Ch. 53 (relating to child custody) shall apply.

35 P.S. § 10231.2103(c).

From the foregoing excerpt, the statements of questions
presented, and other declarative statements that Father asserts
in his brief, we can discern two facets to Father's argument.
Preliminarily, he contends that the trial court erred in
discounting as inadmissible the evidence that he produced
to establish his medical condition and his certification to
use medical marijuana in Pennsylvania. Father argues that
the medical marijuana identification card issued by the
Commonwealth was admissible evidence under the business
record exception to the prohibition against hearsay. As to the
evidence of his underlying wrist injury and medical diagnosis,
Father asserts that it would be impractical to require him to
present the testimony of his physician.

Unfortunately for Father, these arguments are predicated
upon the faulty legal position that, upon demonstrating
his certification to use medicinal marijuana, the Medical
Marijuana Act barred the court from considering any aspect
of its use in reaching the best interest determination. As our
review of this latter aspect of Father's claim is dispositive, we
need only address the merits of that component.

We reject Father's contention that the trial court flouted the
legislature's directive to forego consideration of marijuana

use in the determination of L.P.'s best interests. Chiefly,
this argument fails because the trial court did not weigh
the fact of Father's purported certification against him.
In reality, the court examined Father's well-documented
history of recreational drug use, including the allegations that
Father laced his toddler's food with marijuana, incorporated
those considerations into its best-interest determination, and
concluded that it served L.P.'s best interests to employ the
proven custody arrangement that had been in effect since
2012 and to reinstate the hair-follicle-testing conditions of
unsupervised custody. Trial Court Opinion, 4/5/19, at 12.

Plainly, the Medical Marijuana Act does not preclude the trial
court from making relevant findings concerning the effect of
marijuana use, whether medical or recreational, on a parent's
ability to care for his or her child. Indeed, contrary to Father's
assertion, the Medical Marijuana Act expressly reaffirms
§ 5328(a) as the controlling mechanism for determining
a child's best interest. See 35 P.S. § 10231.2103(c) (“In
determining the best interest of a child with respect to custody,
the provisions of 23 Pa.C.S. Ch. 53 (relating to child custody)
shall apply.”). That statutory framework explicitly requires
the fact-finder to consider not only a parent's history of drug
and alcohol use but also their mental health and physical
conditions. Thus, rather than requiring the court to ignore
Father's marijuana use, the *737  Medical Marijuana Act
obligated the trial court to contemplate Father's physical
condition, i.e. the nerve pain he complains of in his right
wrist, and his reliance upon medication to subdue that pain.
By way of comparison, OxyContin®, Vicodin®, codeine,
and morphine are legal substances when prescribed by a
physician; however, it is beyond cavil that, prior to making
a custody determination, § 5328(a)(14) and (15) mandates
that a trial court consider how a parent's legal use of any of
these substances impacts his or her child's best interest. That
is precisely the analysis that the trial court performed in the
case at bar.

Moreover, notwithstanding Father's protestations to the
contrary, the certified record establishes that Father
previously abused marijuana and was unsafe around his
child. In this vein, during the October 2018 evidentiary
hearing, Mother confirmed that she and Father engaged in
the illegal use of marijuana recreationally and recounted
Father's feeding to L.P. a marijuana-laced snack. N.T.,
10/17/18, at 47-48. While Father continues to challenge the
veracity of Mother's testimony, the trial court made credibility
determinations in Mother's favor on these precise points
during the 2015 litigation, and since the certified record
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supports those findings, we will not disturb them. See Trial
Court Opinion, 6/25/15, at 8-9.

Accordingly, for all of the foregoing reasons, Father's
argument that the trial court violated the Medical Marijuana
Act is baseless. While that act prohibits the fact-finder from
penalizing a parent simply for utilizing medical marijuana,
the trial court did not deny Father's motion to modify
custody simply because Father sought to utilize a medical
marijuana card. In actuality, following its consideration of
the enumerated best-interest factors in light of the testimony
presented during the two-day evidentiary hearing, the trial

court concluded that it was not in L.P.'s best interests
to expand Father's three-hour period of supervised partial
custody to unsupervised overnight custody without requiring
Father to continue to submit to the drug screening regimen.

Thus, no relief is due.5

Order affirmed.

All Citations

224 A.3d 729, 2019 PA Super 357

Footnotes
1 According to the custody report that the court-appointed custody evaluator prepared in 2012, Father acknowledged that

he “us[ed] marijuana for recreational and social purposes” since he was eighteen. N.T., 6/25/15, Exhibit 1, Custody
Evaluation, 5/30/12 at 10. Likewise, Mother reported that Father's fixation with marijuana use was “definitely an issue”
for the couple. Id. at 9. She explained, “[Father] was more interested in growing marijuana than anything else, and he
discussed this openly. After [Father's] mother found plants growing [in the home that Mother, Father, and L.P. were
staying as guests], she asked [Father] to leave.” Id. at 8.

2 Pursuant to 23 Pa.C.S. § 5328(a), the determination of a child's best interest requires the examination of the following
factors:

(1) Which party is more likely to encourage and permit frequent and continuing contact between the child and another
party.
(2) The present and past abuse committed by a party or member of the party's household, whether there is a continued
risk of harm to the child or an abused party and which party can better provide adequate physical safeguards and
supervision of the child.
(2.1) The information set forth in section 5329.1(a) (relating to consideration of child abuse and involvement with
protective services).
(3) The parental duties performed by each party on behalf of the child.
(4) The need for stability and continuity in the child's education, family life and community life.
(5) The availability of extended family.
(6) The child's sibling relationships.
(7) The well-reasoned preference of the child, based on the child's maturity and judgment.
(8) The attempts of a parent to turn the child against the other parent, except in cases of domestic violence where
reasonable safety measures are necessary to protect the child from harm.
(9) Which party is more likely to maintain a loving, stable, consistent and nurturing relationship with the child adequate
for the child's emotional needs.
(10) Which party is more likely to attend to the daily physical, emotional, developmental, educational and special needs
of the child.
(11) The proximity of the residences of the parties.
(12) Each party's availability to care for the child or ability to make appropriate child-care arrangements.
(13) The level of conflict between the parties and the willingness and ability of the parties to cooperate with one another.
A party's effort to protect a child from abuse by another party is not evidence of unwillingness or inability to cooperate
with that party.
(14) The history of drug or alcohol abuse of a party or member of a party's household.
(15) The mental and physical condition of a party or member of a party's household.
(16) Any other relevant factor.

23 Pa.C.S. § 5328. It is within the trial court's purview as the finder of fact to determine which enumerated best-interest
factors are most salient and critical in each particular child custody case. M.J.M. v. M.L.G., 63 A.3d 331 (Pa.Super. 2013).
The trial court weighed the applicable custody factors in awarding Grandparents primary physical custody. In this vein,
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it found that thirteen of the applicable factors militated to varying degrees in favor of Grandparents. Factors six, seven,
and eight were either neutral or inapplicable. None of the factors favored Father.

3 Father's legal argument is undeveloped and without citation to any legal authority. It is beyond cavil that, “where an
appellate brief fails to provide any discussion of a claim with citation to relevant authority or fails to develop the issue in
any other meaningful fashion capable of review, that claim is waived.” In re W.H., 25 A.3d 330, 339 n.3 (Pa.Super. 2011).
Instantly, however, we address the merits of Father's claim because the deficiency does not interfere with our review of
his central claim that the trial court ignored the Medical Marijuana Act.

4 Mother did not file a brief in this appeal. During the October 2018 custody hearing, she noted her support of Grandparents'
continuing exercise of primary custody, at least until she “can provide a nice home and a good school and everything
that comes along with that.” N.T., 10/17/18, at 52.

5 In addition to sustaining Grandparents' exceptions for the above-referenced reasons, the trial court accurately determined
that the custody officer neglected to address best interest factors two, fourteen, and fifteen in relation to the unidentified
members of Father's household. See Trial Court Opinion, 4/5/19, at 14 (“It is unknown whether Father's home is safe
and appropriate for the child at the present time. The Custody Conciliation Officer failed to establish the identity and the
background of the residents of Father's home in accordance with the [best interest] factors[.]”).

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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The Superior Court’s custody decision in Rishel v. Fuller  highlights the application of 23 Pa.C.S. 
§§5328 and 5329.  The Court affirmed the trial court's denial of Father’s Petition for Modification 
of a custody order in which Father requested monthly video visits or telephone calls with his son 
from jail.  No other relief was requested in Father’s Petition. 
 
This decision is remarkable because the Court examined extensively the custody factors in §5328, 
but failed to address, as required, the application of §5329 Consideration of Criminal Convictions.  
The Court’s failure to review the Consideration of Criminal Convictions in §5329 foreclosed its 
review of Father’s “threat of harm” in his request for remote contact, via video or telephone, with 
his child.  
 
The parties’ son was born in 2013.  On October 28, 2019, Mother was granted sole legal and 
physical custody of their son. On February 24, 2020, Father filed his Petition for Modification. His 
Petition was denied and Father filed Exceptions. 
 
Father was incarcerated for the manufacture, sale or delivery or possession of drugs.  After Father 
was released after serving his sentence for the drug conviction, he was charged with terroristic 
threats towards Mother and reincarcerated for a parole violation, where he remained as of the date 
of this decision. 
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