
Custody Pleadings and Third Parties 

Pa.R.C.P. No. 1915.3(e) and Pa.R.C.P. No. 1915.15(a) require pleadings 
by third parties to set forth the factual basis for standing:  

(e) Pleading Facts Establishing Standing. 

(1) An individual seeking physical or legal custody 
of a child, who is in loco parentis to the child, shall 
plead facts establishing standing under 23 Pa.C.S. 
§ 5324(2) in Paragraph 9(a) of the complaint in 
Pa.R.C.P. No. 1915.15(a). 

… 

(3) An individual seeking physical or legal custody 
of a child, who is not in loco parentis to the child, 
shall plead facts establishing standing under 23 
Pa.C.S. § 5324(4) and (5) in Paragraph 9(c) of the 
complaint in Pa.R.C.P. No. 1915.15(a). 

Raising the Question of Standing 

Standing is a threshold question and may be raised through Preliminary 
Objections or sua sponte by the Court. 

Preliminary Objections are raised in accordance with 
Pa.R.C.P. No. 1028. 

Sua Sponte: an issue of subject matter jurisdiction in child 
custody 

In general, the question of standing is distinguishable from that 
of subject matter jurisdiction. However, when a statute creates 
a cause of action and designates who may sue, the issue of 
standing becomes interwoven with that of subject matter 
jurisdiction. See Grom v. Burgoon, 672 A.2d 823, (Pa. Super. 
1996) citing, Hill v. Divecchio, 625 A.2d 642 (Pa. Super. 1993), 
alloc. denied, 645 A.2d 1316 (Pa. 1994).  

Standing as it relates to child custody, is purely designated by 
statute at 23 Pa. C.S. § 5324. Standing then becomes a 
jurisdictional prerequisite to any custody action. It is well-settled 
that the question of subject matter jurisdiction may be raised at 
any time, by any party, or by the court sua sponte.  



Presumptions and Third parties 

In cases between a third party and a parent, there is presumption in favor 
of the parent for primary physical custody, which may be rebutted by clear 
and convincing evidence. 23 Pa. C.S. § 5327.  

ILP Prongs analyzed case by case: 

1) Assumption of parental status; and 
2) Discharge of parental duties; and 
3) Consent and knowledge of the parent. 

What is “consent” of a parent for establishing in loco parentis? 

A party cannot place himself or herself in an in loco parentis status with 
respect to a child in defiance of a parent’s wishes. It must begin and be 
formed with the consent of a natural parent. K.W. v. S.L., 157 A.3d 498 
(Pa. Super. 2017). Often, this is in the context of a parent and a party 
residing together and co-parenting a family unit. See M.J.S. v. B.B., 172 
A.3d 651 (Pa. Super. 2017) and T.B. v. L.R.M., 786 A.2d 913 (Pa. 2001). 

Relevant time period is determining consent whether the relationship 
between child and third party BEGAN or was ESTABLISHED by the parent 
between the child and third party, not whether the parent consents as of the 
time of trial. 
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CUSTODY STANDING
PRELIMINARY OBJECTIONS

CHARLES C. SHAINBERG, ESQ.

I should begin this by saying Preliminary Objections (Hereinafter: “PO’s”) maybe an
effectively “neutered” process in Philadelphia County.

Under the prior Rule PO’s had to be raised within 20 days of service of the pleading and
further, filing should not delay the hearing. That language has been replaced by the more
extensive language in the amended Rule 1915.5:

Rule 1915.5 - Question of Jurisdiction, Venue, or Standing Counterclaim.
Discovery. No Responsive Pleading by Defendant Required
(a) Question of Jurisdiction, Venue, or Standing.
(1) A party shall raise jurisdiction of the person or venue by preliminary
objection.
(2) A party may raise standing by preliminary objection or at a custody
hearing or trial.
(3) The court may raise standing sua sponte.
(4) In a third-party plaintiff custody action in which standing has not been
resolved by preliminary objection, the court shall address the third-party
plaintiff's standing and include its standing decision in a written opinion or order.
 (Emphasis added)

PO’s are initially governed by Pa.R.C.P 1028:

Rule 1028 - Preliminary Objections
(a) Preliminary objections may be filed by any party to any pleading and are
limited to the following grounds:

Pa.R.C.P 1017 specifies:

Rule 1017 - Pleadings Allowed
(a) Except as provided by Rule 1041.1, the pleadings in an action are limited to
(1) a complaint and an answer thereto,
(2) a reply if the answer contains new matter a counterclaim or a cross-claim,
(3) a counter-reply if the reply to a counterclaim or cross-claim contains new

matter,
(4) a preliminary objection and a response thereto.
(b) Rescinded.
(c) No formal joinder of issues is required.
(Emphasis added).



Thus, the Rules provide that once may file PO’s to PO’s and the answer thereto.1

PO’s must go to a Judge for resolution. However, Philadelphia County has elected to
follow Pa.R.C.P 1915.4-2 for Partial Custody actions and full custody matters will initially
proceed to a Hearing Officer for review. Thus, the issue of standing will most likely come up
before the Hearing Officer before the Court ever lists the PO’s for a hearing.

Whatever, the Hearing Officer’s decision a finding in a finding in a Partial Custody
matter may only be challenged by exceptions from the record and decision of the Hearing
Officer. In a custody (non-partial) the Hearing Officer, if unable the resolve the matter, passes
the on for a de novo before a Judge. This includes a finding by the Hearing Officer of a lack of
standing by the party. In which case the issue of standing proceeds before a Judge on both the
PO’s and the Hearing Officer’s finding.2 

   
Which raises the question of why even file PO’s on standing. I would respectfully

suggest that if neither the Hearing Officer or the Judge willingly raises standing sua sponte what
is the attorney’s defense to a subsequent claim of malpractice for not raising standing?

1While the writer has filed such a pleading (but not in a Custody matter) one filing such a
pleading should expect a level of frustration from and negative response from the Court system.

2 Note the Court may raise the standing issue Sua Sponte even if no one has done so
previously. 



Who has Standing?
23 Pa. C.S.A §5324 

• (1) Parents (including Adoptive Parents)

• (2) Persons in loco parentis

• No statutory definition, case law defines as:

• Assumption of parental status

• Discharge of parental duties

• With the Consent of the Parent

• Implied Sufficient, See M.J.S. v. B.B., 172 A.3d 651 (Pa 
Super 2017)  



Grandparent Standing: §5324(3)
     (3-Prong Approach)

Grandparents have standing without ILP if (1) Relationship 
began with consent of a parent or court order; (2) Already have 
or willing to assume responsibility,  and  (3) one of the following: 

• The child has been adjudicated dependent (legal conclusion for 
dependency cases)

• The child is substantially at risk due to neglect, abuse, drug or 
alcohol abuse or incapacity;

• Child has, for a period of 12 consecutive months, resided with 
the grandparent . . .must be filed within six months after the 
removal of the child from the home  



 Third Party Standing Generally 
23 Pa. C.S.A §5324(4)

• Any third party can seek custody, where they can
demonstrate, by clear and convincing evidence that:

• The individual has assumed or is willing to assume
responsibility for the child, and

• The individual has a sustained, substantial, and sincere
interest in the welfare of  the child; and

• Neither parent has any form of  care and control of  the
child



Partial Custody Under the Grandparent 
Statute 23 Pa. C.S. §5325

• Grandparents have the right to seek partial custody
(*narrowly defined)

• Where the parent of the child is deceased, a parent or
grandparent of the deceased parent may file for partial
custody

• Where the relationship with the child began with consent of
a parent, or court order, and where the parents of the child:

• Have commenced a proceeding for custody, and



Partial Custody Under the 
Grandparent Statute 

23 Pa. C.S. §5325 (Cont.)

• Do not agree as to whether the grandparents or great-
grandparents should have custody under this section; or

• When the child has, for a period of at least 12 months,
resided with the grandparent or great-grandparent,
excluding brief temporary absences of the child from the
home, and is removed from the home by the parents, an
action must be filed within six months after the
removal of the child from the home.



Case Notes

Standing

Trial court did not err in dismissing the grandmother’s complaint for custody of her grandchildren for lack of 
standing pursuant to this section because, although the grandmother had standing when the petition was filed, 
the children were no longer dependent. M.W. v. S.T., 2018 PA Super 268, 196 A.3d 1065, 2018 Pa. Super. 
LEXIS 1068 (Pa. Super. Ct. 2018).

Notwithstanding a child’s custodial situation, the Child Custody Act, 23 Pa.C.S. §§ 5321-5340, grants 
standing to grandparents to file for any form of physical or legal custody when their grandchild is 
substantially at risk due to the parental behaviors stated in 23 Pa.C.S. § 5324(3)(iii)(B), and a decision 
sustaining the maternal great-grandparents’ preliminary objections, concluding that the paternal 
grandparents did not have standing to pursue custody of the child, was improper. G.A.P. v. J.M.W., 2018
PA Super 229, 194 A.3d 614, 2018 Pa. Super. LEXIS 900 (Pa. Super. Ct. 2018). 

In Loco Parentis

Grandmother had standing to seek child custody because the grandmother stood in loco 
parentis, as (1) thegrandmother did not have to be the child's sole parental figure, (2) the 
grandmother shared parental responsibilities with the child's mother, and (3) the child's father 
impliedly consented to that status. M.J.S.  v. B.B., 2017 PA Super 327, 172 A.3d 651, 2017 Pa. 
Super. LEXIS 804 (Pa. Super. Ct. 2017).

Trial court misapplied the law in finding that the grandmother stood in loco parentis to the child 
and therefore had standing to pursue the child custody action because the grandmother’s efforts 
to assist the mother and the child in leaving her home were strongly inconsistent with an 
assumption of full parental responsibility, and the periods of co-residence were more consistent 
with the grandmother assisting the mother and the child in a time of need than with the 
grandmother’s informal adoption of the child. D.G. v. D.B., 2014 PA Super 93, 91 A.3d 706, 
2014 Pa. Super. LEXIS 235 (Pa. Super. Ct. 2014).

Maternal grandparents (MG) were allowed to intervene in a child custody dispute between the 
parents since they had achieved in loco parentis status where: (1) they had been involved in the 
seven-month-old child’s life since his birth; (2) the child was born with serious health 
complications that required him to be hospitalized for an extended time, during which time the 
MG frequently visited; (3) the child and his mother lived with the MG when the child was 
released from the hospital; (4) the parents were both in high school and the MG typically cared 
for him while his parents attended school; and (5) to the extent possible due to the child’s age, 
the MG had established a bond with the child. Higbee v. Curea, 29 Pa. D. & C.5th 169, 2013 
Pa. Dist. & Cnty. Dec. LEXIS 265 (Pa. County Ct. Mar. 18, 2013).
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Grandmother had standing to seek child custody because the grandmother stood in loco parentis, as (1) the 
grandmother did not have to be the child's sole parental figure, (2) the grandmother shared 
parental responsibilities with the child's mother, and (3) the child's father impliedly consented to that 
status. M.J.S. v. B.B., 2017 PA Super 327, 172 A.3d 651, 2017 Pa. Super. LEXIS 804 (Pa. Super. Ct. 
2017).

Maternal grandmother lacking standing to petition for special relief from a child custody order, 
and therefore the trial court lacked jurisdiction over her appeal, because she acknowledged that she 
was not the child's parent and she did not currently stand in loco parentis to the child, she failed submit 
evidence of current risk to the child, and the child did not reside with her for 12 consecutive months. 
A.A.L. v. S.J.L., 2016 Pa. Dist. & Cnty. Dec. LEXIS 12278 (Pa. C.P. June 29, 2016), aff'd, 169 A.3d 1151, 
2017 Pa. Super. Unpub. LEXIS 1328 (Pa. Super. Ct. 2017).

Trial court erred in denying a motion by maternal grandparents (MGs) to schedule a custody trial 
with respect to the custody of their grandsons, who had been adjudicated as dependent, as the 
MGs had standing to seek custody under the plain statutory language, notwithstanding the 
permanency goals of reunification. In re C.L.P., 2015 PA Super 210, 126 A.3d 985, 2015 Pa. Super. 
LEXIS 568 (Pa. Super. Ct. 2015).

Standing: Burdens of Proof

Trial court properly denied a paternal grandmother’s petition to intervene in an underlying custody action 
involving her grandchild in order to seek custody due to lack of statutory standing. M.S. v. J.D., 2019 PA 
Super 215, 2019 Pa. Super. LEXIS 701 (Pa. Super. Ct. 2019).

In a paternal grandmother’s (PG) petition to intervene in order to seek custody of her grandchild, the PG did 
not establish that she had standing where the testimony did not prove that the mother lacked care and control 
over the child. M.S. v. J.D., 2019 PA Super 215, 2019 Pa. Super. LEXIS 701 (Pa. Super. Ct. 2019).

In support of an affirmance on appeal pursuant to Pa. R. App. P. 1925(a)(2)(h), grandparents had standing for 
purposes of a temporary custody order that awarded them partial custody of parents' minor child, as they 
were in loco parentis because they had assumed the obligations incident to the parental relationship, and 
alternatively the mother had allowed them to take care of the child. Sproul v. Gatley, 2015 Pa. Dist. & Cnty. 
Dec. LEXIS 497 (Pa. County Ct. Dec. 24, 2015).

Child Custody Awards: Non-parents

Trial court properly denied a paternal grandmother’s petition to intervene in an underlying custody action 
involving her grandchild in order to seek custody due to lack of statutory standing. M.S. v. J.D., 2019 PA 
Super 215, 2019 Pa. Super. LEXIS 701 (Pa. Super. Ct. 2019).

In a paternal grandmother’s (PG) petition to intervene in order to seek custody of her grandchild, the PG did 
not establish that she had standing where the testimony did not prove that the mother lacked care and control 
over the child. M.S. v. J.D., 2019 PA Super 215, 2019 Pa. Super. LEXIS 701 (Pa. Super. Ct. 2019).
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Trial court did not err in dismissing the grandmother’s complaint for custody of her grandchildren for lack of 
standing pursuant to this section because, although the grandmother had standing when the petition was filed, the 
children were no longer dependent. M.W. v. S.T., 2018 PA Super 268, 196 A.3d 1065, 2018 Pa. Super. LEXIS 
1068 (Pa. Super. Ct. 2018

Trial court erred in denying a motion by maternal grandparents (MGs) to schedule a custody trial with 
respect to the custody of their grandsons, who had been adjudicated as dependent, as the MGs had 
standing to seek custody under the plain statutory language, notwithstanding the permanency goals of 
reunification. In re C.L.P., 2015 PA Super 210, 126 A.3d 985, 2015 Pa. Super. LEXIS 568 (Pa. Super. Ct. 
2015).

Under 23 Pa.C.S. § 5324, although a grandfather cared for his granddaughter for a summer at the mother’s request 
and he assumed responsibility for the child in the past and demonstrated that he was capable of doing so in 
the future, there was no risk to the child from parental misconduct or deficiencies; accordingly, the 
grandfather was not entitled to legal or physical custody of her. Lehman v. Lehman, 24 Pa. D. & C.5th 1, 2011 
Pa. Dist. & Cnty. Dec. LEXIS 532 (Pa. C.P. Apr. 15, 2011). 

Trial court erred under Pa. R. Civ. P. 1028(a)(4) when it failed to grant a father’s preliminary objection to a 
grandmother’s assertion of standing and request for custody of the parties’ child, as the grandmother failed to 
sufficiently plead that she was entitled to fully custody pursuant to former 23 Pa.C.S. § 5313 (now at 23 
Pa.C.S. § 5324). R.M. v. J.S., 2011 PA Super 98, 20 A.3d 496, 2011 Pa. Super. LEXIS 601 (Pa. Super. Ct. 
2011).

§ 5325. Standing for partial physical custody and supervised physical custody.

Where maternal grandparents were awarded partial physical custody of their deceased daughter’s child, the 
grandparent visitation statute did not violate the father’s due process rights to raise his child without government 
interference because the statute met the compelling state interest in protecting the health and emotional welfare of 
children, and it was narrowly tailored to meet that interest since it allowed only grandparents whose child had died 
to seek visitation or partial custody. J. & S.O. v. C.H., 2019 PA Super 91, 206 A.3d 1171, 2019 Pa. Super. LEXIS 
280 (Pa. Super. Ct. 2019).

As the parents of a paternal grandmother’s (PG) grandchild agreed that the PG should not have custody, denial of 
the PG’s petition to intervene in a custody proceeding in order to seek custody was properly denied due to lack of 
standing based on the clear and unambiguous statutory language. M.S. v. J.D., 2019 PA Super 215, 215 A.3d 595, 
2019 Pa. Super. LEXIS 701 (Pa. Super. Ct. 2019).

This statute grants standing in custody proceedings to grandparents of children born out of wedlock, and thus, the 
trial court misinterpreted the statute by concluding that the grandparents of a child whose parents never married 
lack standing to seek partial custody. L.A.L. v. V.D., 2013 PA Super 212, 72 A.3d 690, 2013 Pa. Super. LEXIS 
1692 (Pa. Super. Ct. 2013

Trial court erred by awarding standing to the maternal grandmother, 23 Pa.C.S. § 5325(2), because the deceased 
father was no longer able to either assent or oppose the mother’s decisions regarding the maternal grandmother’s 
custody; while the maternal grandmother possibly had standing based upon the parents’ disagreement prior to the 
father’s death, the factual circumstances subsequently changed, and the trial court erred in failing to consider that 
change in circumstances. E.A. v. E.C., 2021 PA Super 144, 2021 Pa. Super. LEXIS 456 (Pa. Super. Ct. 2021).
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E.A., III v. E.C., 259 A.3d 497, 2021 PA Super 144 (Pa. Super. July 13, 2021). 
York County 
 
ISSUE(S)  

1. Did the court err when it did not give plain meaning to the language of 23 Pa.C.S. § 

5325(2)(ii) (“do not agree”) and characterized the wishes of a deceased parent as a 

relevant “disagreement” with the remaining presumed fit living parent when the statute is 

written in the present tense with no provision concerning past or future agreements? 

2. Did the court err by giving consideration to any standing Maternal Grandmother might 

have achieved in the event that she had filed an Intervenor action prior to the death of 

Father, and, once determining that she “had or would have had standing” had such filing 

been made, granting standing to her “by logic” in the instant Intervenor action? 

 

HOLDING(S)  
1. The court erred by not giving plain meaning to the language of 23 Pa.C.S. § 5325(2)(ii). 

2. The court erred by holding that grandmother could allege standing to intervene in a 

custody proceeding where the child’s parent, who approved of maternal grandmother’s 

exercise of partial physical custody was now deceased, as there was no longer a present 

disagreement between parents regarding maternal grandmother’s involvement in their 

child’s life. 
 

FACTS 
Father, now deceased, had filed a custody complaint seeking partial custody of the parties’ 

child.  The trial court granted the parents shared legal custody, with mother having primary 
physical custody and father partial physical custody.  Thereafter, mother moved to modify the 
custody arrangement and father filed a cross motion to modify custody and a motion for 
contempt.  Mother later moved to cancel the custody proceedings after father passed away, which 
the trial court granted. 

Maternal grandmother subsequently filed a petition to intervene in the custody litigation.  
Mother objected and argued that maternal grandmother lacked standing to intervene.  Maternal 
grandmother contended that she had standing pursuant to 23 Pa.C.S. §5325(2), which permitted 
grandparents to file for partial physical custody where: (1) the relationship with the child began 
with the consent of a parent; (2) the parents of the child commenced custody litigation; and (3) 
the parents disagreed as to whether the grandparent should exercise partial physical custody.  
Maternal grandmother argued that, since she presumably would have had standing had she 
sought to intervene pursuant to §5325(2) before father died, she should be able to exercise 
standing in accordance with that provision after his death.  In other words, maternal grandmother 
argued that father’s endorsement of her relationship with the child and the parties’ prior 
disagreement over her involvement in the child’s life survived father’s passing. 

Mother countered that §5325(2) only acted in a present sense, and therefore, because 
father had since passed away, there was no present disagreement between the parents over 
grandmother’s involvement in the child’s life. 

435
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The trial court rejected mother’s argument and accepted grandmother’s argument, 
granting her petition to intervene.  Mother appealed, arguing that the trial court erred when it did 
not give plain meaning to the clear and unambiguous language of 23 Pa.C.S. §5325(2)(ii) and 
characterized the wishes of a deceased parent as a relevant disagreement with the remaining 
living parent when the statute was written in the present tense with no provision concerning past 
or future agreements. 
 
ANALYSIS 

The court found that the words of the statute were clear and free from all ambiguity.  The 
court agreed with mother that the plain language of §5325(2) did not allow for inquiry into the 
past disagreements between parents and that granting grandmother retroactive standing would 
interfere with mother’s fundamental liberty interest to raise her child without interference from 
the state.  The court further agreed with mother that the plain language of that section relates to 
a current disagreement between the parents as of the time that standing is to be determined.  
Therefore, absent an applicable statutory exception, a third-party such as maternal grandmother 
could not seek custody of the child in derogation of mother’s wishes.  The court noted that 
standing in custody cases was a fluid concept, such that it would not be logically inconsistent to 
state that even if grandmother could have standing while father was alive, she did not have 
standing following his death. 

The court held that regardless of maternal grandmother’s putative standing to intervene 
prior to father’s death, the court must examine whether standing was present in light of the factual 
circumstances as they currently existed.  Accordingly, the court found that the trial court erred in 
ignoring this fundamental principle of child custody law in deeming maternal grandmother’s 
standing inevitable based upon her favor with father before he died.  Thus, while maternal 
grandmother may have had standing based upon the parents’ disagreement prior to father’s 
death, the factual circumstances subsequently changed.  Therefore, the trial court erred in failing 
to consider that change of circumstances when determining whether maternal grandmother had 
standing to pursue custody pursuant to §5325(2) at that junction. 

The court continued that the plain language of the statute confers standing to 
grandparents and great-grandparents to intercede in custody litigation when the parents “do not 
agree” as to the nature of the third-party’s interaction with their child.  Hence, regardless of any 
prior disagreements between parents about a grandparent’s ability to exercise partial custody, the 
court held that the Child Custody Law does not extend standing to grandparents to file for partial 
physical custody under this section when the predicate disagreement no longer exists.  Thus, the 
trial court erred as a matter of law in awarding standing to maternal grandmother based upon 
§5325(2) when father was no longer able to either assent or oppose mother’s decisions regarding 
maternal grandmother’s custody. 
 
CONCLUSION 

Reversed and remanded. 
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E.C. (“Mother”) appeals from the September 25, 2020 order that 

granted the petition filed by C.Q. (“Maternal Grandmother”) seeking to 

intervene in child custody litigation involving J.A., who was born to Mother 

and E.A., III (“Father”) in November 2012.  We reverse.   

The trial court succinctly summarized the relevant procedural history of 

the custody litigation:  

On November 13, 2017, Father, now deceased, filed a 

complaint for custody seeking partial custody rights of his 
daughter.  On February 5, 2018, a stipulated order for custody 

was entered by the court which granted the parents shared legal 
custody and Mother primary physical custody with Father having 

partial physical custody rights.  On April 26, 2019, Mother filed a 
petition to modify.  On June 12, 2019, Father filed a motion for 

contempt and cross[-]motion for modification.  An interim order 
____________________________________________ 

* Former Justice specially assigned to the Superior Court. 
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was entered on July 12, 2019, in which the Court granted make-
up dates to Father due to Mother’s acknowledgment of withholding 

custody.  [The court ordered a custody trial which, following 
several continuances, was scheduled for July 28, 2020.]  On April 

27, 2020, Mother filed a motion to withdraw custody complaint 
and cancel custody trial due to the death of Father in March 2020.  

The court granted this motion on April 29, 2020. 
 

Trial Court Opinion, 11/20/20, at 1-2 (unnecessary capitalization omitted).   

More than three months after Father’s death, and more than two months 

after the court granted Mother’s petition to withdraw Father’s custody 

complaint and cancel the custody trial, Maternal Grandmother filed a petition 

to intervene in the custody litigation.1  Mother filed a preliminary objection 

challenging Maternal Grandmother’s standing to intervene and Maternal 

Grandmother filed her response asserting standing based upon § 5325(2) of 

the Child Custody Law, which we reproduce infra.  That provision permits, 

inter alia, grandparents to file for partial physical custody where 1) the 

relationship with the child began with the consent of a parent; 2) the parents 

of the child commenced custody litigation; and 3) the parents disagree as to 

whether the grandparent should exercise partial physical custody.  See 23 

Pa.C.S. § 5325(2).  

____________________________________________ 

1 Maternal Grandmother initially filed a custody complaint in Cumberland 

County but withdrew it following Mother’s preliminary objection asserting 
jurisdiction in York County, where Father initiated the instant custody 

litigation.  In conjunction with the instant petition to intervene, Maternal 
Grandmother also sought to transfer venue from York County to Cumberland 

County, where Maternal Grandmother asserts the parties all reside.  The trial 
court held that motion in abeyance pending resolution of Maternal 

Grandmother’s standing.  
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At the ensuing oral argument, the trial court took judicial notice of the 

prior custody litigation between Mother and Father and that the parties 

stipulated Father previously endorsed Maternal Grandmother’s relationship 

with J.A. prior to his death.  N.T., 9/9/20, at 7-9.  The crux of Maternal 

Grandmother’s argument was that, since she ostensibly would have had 

standing had she sought to intervene pursuant to § 5325(2) before Father 

died, she should be able to exercise standing in accordance with that proviso 

after his death.  Stated plainly, she contended that Father’s endorsement and 

the parties’ prior disagreement over her involvement in J.A.’s life survived 

Father’s passing.   

Mother countered that the unambiguous language of the statute, which 

is to be narrowly construed, was drafted in the present tense, i.e., “parents 

. . . do not agree as to whether the grandparent . . . should have custody[,]” 

and there is no statutory authorization of standing based on past or future 

considerations.  See 23 Pa.C.S. § 5325(2)(ii).  She continued that, since 

Father had died more than three months before Maternal Grandmother sought 

to intervene, the requisite disagreement between the parents simply did not 

exist. 
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The trial court rejected Mother’s argument, accepted Maternal 

Grandmother’s position, and granted the petition to intervene.2  Specifically, 

the trial court reasoned,  

Looking at the statute of 5325(2), the court is going to adopt 
Maternal Grandmother’s [position] that she had or would have had 

standing while Father was alive because [the requirements] under 
subsection 2[(i) and (ii)] were both fulfilled.  The court believes 

that it is illogical to say that grandmother had standing while 
Father was alive but now would not have standing since Father 

has been deceased.   
 

Trial Court Order, 9/10/20, at 3 (cleaned up).  Mother filed a timely motion to 

certify the  interlocutory order for appeal, which the trial court granted on 

September 25, 2020, and entered an amended order certifying the matter for 

an immediate interlocutory appeal.   

This timely appeal followed, wherein Mother complied with Pa.R.A.P. 

1925(b) by filing a concise statement of errors complained of on appeal.3  The 

trial court’s ensuing opinion pursuant to Pa.R.C.P. 1925(a) explicitly adopted 

the rationale that the court outlined in its prior order and amended order 

entered during September 2020.  Mother presents two issues for our review: 

1. Did the court err when it did not give plain meaning to the clear 
and unambiguous language of 23 Pa.C.S. § 5325(2)(ii) (“do not 

____________________________________________ 

2 The trial court initially granted relief based entirely upon its preliminary 

review of the case and Maternal Grandmother’s argument.  See N.T. 9/9/20, 
at 10-11.  However, after Mother correctly highlighted that she had not been 

granted an opportunity to present her counterargument, the court delayed its 
decision until after hearing Mother’s legal positon.  Id.   

 
3 Mother filed in this Court a petition for permission to appeal interlocutory 

order, which we granted on November 17, 2020.   



J-A07006-21 

- 5 - 

agree”) and characterized the wishes of a deceased parent as a 
relevant “disagreement” with the remaining presumed fit living 

parent when the statute is written in the present tense with no 
provision concerning past or future agreements? 

 
2. Did the court err by giving consideration to any standing 

Maternal Grandmother might have achieved in the event that she 
had filed an Intervenor action prior to the death of Father, and, 

once determining that she “had or would have had standing” had 
such filing been made, granting standing to her “by logic” in the 

instant Intervenor action? 
 

Mother’s brief at 4. 

As both of Mother’s arguments implicate Maternal Grandmother’s 

standing to participate in the custody dispute following Father’s death, we 

address the contentions jointly.  Typically, we review a trial court’s custody 

order for an abuse of discretion, accepting the court’s credibility 

determinations and factual findings that the record supports.  V.B. v. J.E.B., 

55 A.3d 1193, 1197 (Pa.Super. 2012) (“Ultimately, the test is whether the 

trial court's conclusions are unreasonable as shown by the evidence of 

record.”).  However, “[g]randparent standing to seek an order directing 

custody or visitation is a creature of statute, as grandparents generally lacked 

substantive rights at common law in relation to their grandchildren.” D.P. v. 

G.J.P., 146 A.3d 204, 213 n.13 (Pa. 2016).  Thus, where, as here, the appeal 

involves a pure question of law, such as statutory interpretation, we employ 

a de novo standard of review and plenary scope of review.  G.A.P. v. J.M.W., 

194 A.3d 614, 616 (Pa.Super. 2018). 

As we previously explained,  
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When interpreting a statute, this [C]ourt is constrained by 
the rules of the Statutory Construction Act of 1972 (the “Act”).  

The Act makes clear that the goal in interpreting any statute is to 
ascertain and effectuate the intention of the General Assembly 

while construing the statute in a manner that gives effect to all its 
provisions. See 1 Pa.C.S. § 1921(a). The Act provides: “[w]hen 

the words of a statute are clear and free from all ambiguity, the 
letter of it is not to be disregarded under the pretext of pursuing 

its spirit.” 1 Pa.C.S. § 1921(b).  Moreover, it is well settled that 
“the best indication of the General Assembly’s intent may be found 

in a statute’s plain language.” Cagey v. Commonwealth, 179 
A.3d 458, 462 (Pa. 2018).  Additionally, we must presume that 

the General Assembly does not intend a result that is absurd, 
impossible of execution, or unreasonable and does intend to favor 

the public interest over any private interest.  

 
Id. (select citations and emphasis omitted). 

 

 Instantly, we need not engage in a lengthy statutory analysis because 

the words of the statute are clear and free from all ambiguity.  As noted, 

supra, this appeal turns on the application of § 5325(2), which provides 

grandparents and great-grandparents standing to pursue partial physical 

custody and supervised physical custody in the following specific situation: 

In addition to situations set forth in section 5324 (relating to 

standing for any form of physical custody or legal custody), 

grandparents and great-grandparents may file an action under 
this chapter for partial physical custody or supervised physical 

custody in the following situations: 
 

. . . . 
 

(2) where the relationship with the child began either with the 
consent of a parent of the child or under a court order and where 

the parents of the child: 
 

(i) have commenced a proceeding for custody; and 
 

(ii) do not agree as to whether the grandparents or great-
grandparents should have custody under this section[.] 
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23 Pa.C.S. § 5325(2).4   

 In child custody cases, the concept of standing is fluid and differs from 

the typical determination regarding whether a party has a direct interest in 

the outcome of litigation.  See M.W. v. S.T., 196 A.3d 1065, 1071 (Pa.Super. 

2018) (recognizing that standing in child custody cases may be subject to 

change and can be re-evaluated after factual changes in circumstances).  This 

Court further explained, 

In the area of child custody, principles of standing have been 
applied with particular scrupulousness because they serve a dual 

purpose: not only to protect the interest of the court system by 
assuring that actions are litigated by appropriate parties, but also 

to prevent intrusion into the protected domain of the family by 
those who are merely strangers, however well-meaning. 

 

D.G. v. D.B., 91 A.3d 706, 708 (Pa.Super. 2014) (quoting J.A.L. v. E.P.H., 

682 A.2d 1314, 1318 (Pa.Super. 1996)). 

 Instantly, the trial court took judicial notice of the earlier custody 

litigation and the joint stipulation that Mother and Father previously disagreed 

about Maternal Grandmother’s relationship with J.A. prior to Father’s death.  

Hence, the only question before the trial court was whether that disagreement 

survived Father’s death and currently constitutes a basis to revive the custody 

____________________________________________ 

4 Grandmother did not assert standing under any of the remaining 

subparagraphs, including the provision that extends standing to “a parent or 
grandparent of the deceased parent[.]” 23 Pa.C.S. § 5325(1).  See N.T. 

9/9/20, at 9 (Maternal Grandmother assenting to the court’s statement, “So, 
presumably under [§] 5325(1), grandmother doesn’t have standing . . . 

because she is not the parent of the deceased parent.”  
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litigation.  As previously noted, the trial court adopted Maternal Grandmother’s 

contention that her prior, perceived standing to intervene in the then-active 

custody litigation endured after Father’s death, and presumably the 

withdrawal of the pertinent custody complaint.  

On appeal, Maternal Grandmother contends that the statute is 

ambiguous because it does not “state that both parents must be living in order 

for a grandparent to establish standing under Section 5325(2).”  Maternal 

Grandmother’s brief at 4.  Conveniently disregarding ensconced principles 

regarding the fluidity of standing in matters involving child custody, she 

attempts to draw opacity from the statute’s alleged lack of clarity regarding 

1) when the predicate disagreement between parents must exist; and 2) how 

long the disagreement must endure.  Id at 4-5.  Treating the nature of 

standing in these circumstances as static, she opines that, in light of these 

“many issues surrounding the timing of this ‘disagreement’ that are not 

specifically addressed by the plain words of the statute . . .  , this Court should 

look to the Statutory Construction Act for guidance.”  Id.  at 5.   

Maternal Grandmother’s arguments fail.  As noted in the foregoing 

discussion and further elucidated infra, our case law establishes that standing 

in child custody is indefinite and determined based upon the facts when the 

issue is decided.  See M.W., supra at 1071.  Hence, any ambiguity that 

Maternal Grandmother could draw from her hypothetical questions concerning 

the timing of the disagreement between parents is ephemeral, and insofar as 
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the statute is clear and unambiguous in this regard, we may not interject new 

meanings to the plain words under the guise of construction.  See 1 Pa.C.S. 

§ 1921(b) (“When the words of a statute are clear and free from all ambiguity, 

the letter of it is not to be disregarded under the pretext of pursuing its 

spirit.”).  Thus, notwithstanding Maternal Grandmother’s protestations to the 

contrary, this appeal does not warrant a comprehensive application of 

statutory construction.  See Cagey, supra at 462 (“the best indication of the 

General Assembly’s intent may be found in a statute’s plain language.”).   

Turning to Mother’s argument, Mother stresses that parents have a 

fundamental liberty interest in raising children as they see fit and that the 

state will not interfere with child-rearing decisions of otherwise fit parents 

absent a showing of harm.  See Mother’s brief at 13-14 (citing D.P. supra 

and Hiller v. Fausey, 904 A.2d 875 (Pa. 2006)).  In addition, invoking the 

principle of statutory construction outlined in 1 Pa.C.S. § 1921(b), Mother 

accurately observes that, “Where the language of a statute is clear and 

unambiguous, a court may not, under the guise of construction, add matters 

the legislature saw fit not to include at the time."  Id. at 12 (quoting M.S. v. 

J.D., 215 A.3d 595, 602 (Pa.Super. 2019)).  Hence, she argues that the trial 

court’s sweeping interpretation of § 5325(2), in order to circumvent the effect 

of Father’s death and grant standing to Maternal Grandmother based upon 

past disagreements, impeded her right to raise J.A. without interference.  

Mother’s brief at 13.  She reasons that the plain language interpretation of the 
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statute’s reference to parents who “do not agree” relates to the present tense 

with no reference to past or future agreements.  Id.  Thus, Mother opines 

that, because “there is no longer the possibility for either agreement or 

disagreement” between Mother and late Father, the trial court erred in 

interpreting § 5325(2) in a manner that grants Maternal Grandmother 

“retroactive standing” based on the past parental disagreements regarding 

her involvement with J.A.  Id.   

Phrased differently, Mother contends, “had the General Assembly 

intended consideration of any past agreements between living parents or 

inquiry into the wishes of a deceased parent, [it] would have been free to 

include such in the statute rather than couch it strictly in terms of present 

tense.”  Id. at 15.  Bolstered by the fact that the General Assembly did not 

include these considerations in the statute or suggest that a retrospective 

analysis would be appropriate in any circumstances, she opines that the plain 

language of § 5325(2)(ii) relates to a current disagreement between the 

parents as of the time that standing is to be determined.  For the following 

reasons, we agree.  

The crux of the trial court’s decision, both as announced from the bench 

and as outlined in the operative order, was that it would be “illogical to say 

that grandmother had standing while Father was alive but now would not have 

standing since Father has been deceased.”  Trial Court Order, 9/10/20, at 3.  

This logic-based rationale, however, not only presumes that Maternal 
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Grandmother sought to intervene when Father was alive, which she did not, 

it ignores three settled principles regarding standing to participate in child 

custody litigation: (1) standing in child custody may be inconstant; (2) fit 

parents have a fundamental right to parent without governmental 

interference;5 and (3) where there is no dispute between parents whether to 

permit interactions with third parties, court-mandated associations with third 

parties intrudes upon the parents’ constitutional prerogatives.  See M.W., 

supra at 1071 (“[standing in] custody cases may be fluid under some 

circumstances”); D.P. v. G.J.P., 146 A.3d 204, 214 (Pa. 2016) (“absent 

factors such as abuse, neglect, or abandonment, the law presumes parents 

are fit and, as such, that their parenting decisions are made in their children’'s 

best interests.”); Id. at 593–94 (citing Hawk v. Hawk, 855 S.W.2d 573, 577 

(Tenn.1993) (“[T]he trial court’s interference with the united decision of 

admittedly good parents represents a virtually unprecedented intrusion into a 

protected sphere of family life.”).  Hence, absent an applicable statutory 

exception, a third party such as Maternal Grandmother cannot seek custody 

of J.A. in derogation of Mother’s wishes.  

The Child Custody Law enumerates the exceptions to the general rule 

restricting third-party interference and Maternal Grandmother invoked the 

exception outlined in § 5325(2).  Since the parties stipulated that Maternal 

____________________________________________ 

5 Grandmother abandoned her initial assertion that Mother was unfit and 

detrimental to J.A.’s wellbeing.    
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Grandmother’s relationship with J.A. began with Father’s consent and that the 

parents were embroiled in custody litigation when Father died, the court 

reasoned that any ostensible standing that Maternal Grandmother could have 

exercised prior to Father’s death continues and permits her to intervene after 

his passing.  The flaw in the trial court’s rationale is that standing in child 

custody cases is dynamic.    

In M.W., supra, this Court addressed the sometimes labile nature of 

standing in child custody cases pursuant to a related section of the Child 

Custody Law and held that the trial court did not err in considering a change 

of circumstances when determining third-party standing.  In that case, a 

grandmother sought standing to seek physical or legal custody of her 

grandchildren pursuant to 23 Pa.C.S. § 5324(3)(A), which applies, inter alia, 

when “the child has been determined to be dependent[.]”  The record revealed 

that her grandchildren were dependent when she filed her complaint for 

custody but the dependency case was closed three months later and the 

children were reunited with their parents.  Thereafter, the trial court granted 

the parents’ petition to dismiss the grandmother’s complaint for custody, 

reasoning that, although the grandmother had standing in accordance with 

§ 5324(3)(A) when she filed the custody complaint, she lost her standing 

when the juvenile court determined that the subject children were no longer 

dependent.  
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In affirming the order dismissing the grandmother’s complaint for lack 

of standing, this Court acknowledged that “custody cases may be fluid under 

some circumstances,” noted situations where we have “re-evaluated a party’s 

standing following a factual change in circumstances,” and observed that 

standing can be challenged beyond the 20-day period provided for preliminary 

objections.  Id. at 1071 (citations omitted).  We ultimately concluded, 

[the c]hildren’s change in status from dependent to not 
dependent, and reunification with [p]arents, are relevant changes 

in circumstances that permit the re-evaluation of standing upon 

motion by a party.  In fact, it would not make sense to permit 
a party to raise standing at any time, but then consider the 

factual circumstances as they existed at the time the 
complaint was filed for such fluid child custody cases. 

 

Id. (emphasis added). 

Although M.W. involved a different basis for standing than Maternal 

Grandmother invoked in the case at bar, the identical principle applies herein, 

i.e., regardless of Maternal Grandmother’s putative standing to intervene prior 

to Father’s death, we examine whether standing is present in light of the 

factual circumstances as they currently exist.  This principle is consistent with 

the present tense language of § 5325(2)(ii) requiring a grandparent or great-

grandparent to demonstrate that parents “do not agree as to whether the 

grandparents . . . should have custody under this section[.]”  Accordingly, the 

trial court erred in ignoring this fundamental principle of child custody law in 

deeming Maternal Grandmother’s standing inevitable based upon her favor 

with Father before he died.  Thus, while Maternal Grandmother may have had 
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standing based upon the parents’ disagreement prior to Father’s death, the 

factual circumstances subsequently changed.  The trial court erred in failing 

to consider that change of circumstances when determining whether Maternal 

Grandmother had standing to pursue custody pursuant to § 5325(2) at this 

junction. 

 In sum, § 5325(2)(ii) confers standing upon grandparents and great-

grandparents “where the parents of the child (i) have commenced a 

proceeding for custody; and (ii) do not agree as to whether the grandparents 

or great grandparents should have custody under this section[.]”  The words 

of this provision are clear and unambiguous, and they do not make an 

exception to consider past disagreements.  Consistent with our precedent 

discussing the fluid nature of standing in child custody cases, the plain 

language of the statute confers standing to grandparents and great-

grandparents to intercede in custody litigation when the parents “do not 

agree” as to the nature of the third-party’s interaction with their child.  Hence, 

regardless of any prior disagreements between parents about a grandparent’s 

ability to exercise partial custody, the Child Custody Law does not extend 

standing to grandparents to file for partial physical custody under this section 

when the predicate disagreement no longer exists.  Thus, the trial court erred 

as a matter of law in awarding standing to Maternal Grandmother based upon 

§ 5325(2) when Father is no longer able to either assent or oppose Mother’s 

decisions regarding Maternal Grandmother’s custody.   
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Accordingly, for all of the foregoing reasons, we reverse the order 

granting Maternal Grandmother’s petition to intervene and direct the trial 

court to dismiss the petition due to Maternal Grandmother’s lack of standing 

to pursue partial physical custody in accordance with the § 5325(2)(i) and (ii).   

 Order reversed.  Case remanded with instructions.  Jurisdiction 

relinquished.   

 

Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 

Prothonotary 

 

Date: 07/13/2021 
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WHO CAN BE IN LOCO PARENTIS 

 

STEPPARENTS 

 

Stepparent In Loco Parentis & Same Sex Couples 

A.J.B. v. A.G.B. 180 A.3d 1263 (PA. Super. 2018):  The Superior Court found that in a custody 

dispute between a mother, the mother's ex-wife, and a father, it was error not to grant the ex-wife 

in loco parentis based on the circumstances.  The court found that ex-wife stood in loco parentis 

to the child because she participated in the pregnancy and birth, was present at birth, was married 

to mother at the time of birth, intended to jointly raise the child, was named as a parent on the 

child's birth certificate, was involved in naming the child, was financially and otherwise involved 

with the child during and after the marriage, and she held herself out as the child's parent. 

 

Stepparent In Loco Parentis & Living with the Child 

M.L.S. v. T.H.-S. 195 A.3d 265 (PA Super. 2018): The Superior Court found that the trial court 

did not err by finding the child’s stepfather stood in loco parentis to the child under 23 Pa.C.S. § 

5324 because he served in place of the child’s deceased biological father and mother accepted 

benefits of stepfather’s child rearing efforts together with any risks. The court found that 

although living with the child is an important element, it is not dispositive in itself, as under 

these circumstances stepfather was stationed on a military base.  

 

Stepparent In Loco Parentis & Child Support 

A.S. v. I.S. 634 Pa. 629, 130 A.3d 763 (2015):  The PA Supreme Court looked to whether a 

stepparent may be liable for child support under certain circumstances. In this case the stepfather 

had aggressively litigating for shared legal and physical custody of the children, preventing 

mother from relocating, and the shared custody was granted for the parties.  Mother then filed for 

child support.  The court found that when a stepparent takes affirmative legal steps to assume the 

same parental rights as a biological parent, the stepparent likewise assumes parental obligations, 

such as the payment of child support.   
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Synopsis
Background: Mother's same-sex former partner brought
action seeking legal and partial physical custody of child
born during parties' relationship. The Court of Common
Pleas, Centre County, Civil Division, No. 2015–4710, Pamela
A. Ruest, J., sustained mother's preliminary objection to
standing. Former partner appealed. The Superior Court, 172
A.3d 43, affirmed. Former partner petitioned for allowance to
appeal, which petition was granted.

Holdings: The Supreme Court, No. 2 MAP 2018, Mundy, J.,
held that:

[1] former partner was not a “parent” who had standing to
seek custody of child, and

[2] trial court was not required to consider existence of bond
between child and former partner as decisive factor as to
whether former partner stood in loco parentis to child.

Affirmed.

Dougherty, J., filed concurring opinion.

Wecht, J., filed concurring opinion in which Donohue, J.,
joined.

West Headnotes (12)

[1] Action Persons entitled to sue

The fundamental concept of standing ensures
that a party seeking to litigate a matter has a
substantial, direct, and immediate interest in the
subject-matter of the litigation.

[2] Child Custody Parties;  intervention

Determining standing in child custody disputes
is a threshold issue that must be resolved before
proceeding to the merits of the underlying
custody action; it is a conceptually distinct legal
question that has no bearing on the central issue
within the custody action as to who is entitled to
physical and legal custody of a child in light of
his or her best interests. 23 Pa. Cons. Stat. Ann.
§ 5324.

9 Cases that cite this headnote

[3] Appeal and Error Standing

Issues of standing are questions of law; thus, the
standard of review is de novo and the scope of
review is plenary.

3 Cases that cite this headnote

[4] Child Custody Assisted reproduction; 
 surrogate parenting

Child Custody Parties;  intervention

Mother's same-sex unmarried former partner,
who had no biological relationship to child and
who had not adopted child, was not a “parent”
who had standing to seek custody of child who
was conceived, through assisted reproduction
with an anonymous sperm donor, and born
during partner's relationship with mother. 23 Pa.
Cons. Stat. Ann. § 5324(1).

2 Cases that cite this headnote

[5] Statutes Undefined terms
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Statutes Plain language;  plain, ordinary,
common, or literal meaning

Absent a definition in the statute, statutes are
presumed to employ words in their popular and
plain everyday sense, and the popular meaning
of such words must prevail.

[6] Child Custody In loco parentis;  de facto
parents

Child Custody Parties;  intervention

In loco parentis, as a basis for seeking custody
of a child, is a legal status and proof of essential
facts is required to support a conclusion that such
a relationship exists. 23 Pa. Cons. Stat. Ann. §
5324(2).

2 Cases that cite this headnote

[7] Child Custody In loco parentis;  de facto
parents

Child Custody Parties;  intervention

Trial court was not required to consider existence
of bond between child and mother's same-sex
unmarried former partner as decisive factor as to
whether former partner stood in loco parentis to
child, when determining whether former partner
had standing to seek custody of child, who
was born during parties' relationship through
assisted reproduction; relevant considerations
were whether former partner had assumed
parental status or had discharged parental duties.
23 Pa. Cons. Stat. Ann. § 5324(2).

4 Cases that cite this headnote

[8] Child Custody In loco parentis;  de facto
parents

Child Custody Parties;  intervention

Gaining in loco parentis status, as a basis
for seeking custody of a child, requires
the petitioning individual to demonstrate two
elements: the assumption of parental status and
the discharge of parental duties. 23 Pa. Cons.
Stat. Ann. § 5324(2).

4 Cases that cite this headnote

[9] Child Custody Welfare and best interest of
child

The paramount concern in child custody cases is
the best interests of the child.

15 Cases that cite this headnote

[10] Child Custody In loco parentis;  de facto
parents

Child Custody Parties;  intervention

The relevant time frame to determine whether a
party stands in loco parentis, such that the party
has standing to seek custody of a child, is when
the party developed the relationship with the
child with the acquiescence or encouragement
of the natural parent. 23 Pa. Cons. Stat. Ann. §
5324(2).

[11] Child Custody In loco parentis;  de facto
parents

In a child custody dispute, the rights and
liabilities arising out of in loco parentis are the
same as that between child and parent and its
status is conferred upon a person who puts him
or herself in the situation of a lawful parent.

4 Cases that cite this headnote

[12] Child Custody In loco parentis;  de facto
parents

Child Custody Parties;  intervention

While not determinative of the issue of standing,
post-separation conduct by either party can be
considered when determining whether a non-
parent third party asserting standing in a custody
dispute based on in loco parentis status was ever
viewed as a parent-like figure. 23 Pa. Cons. Stat.
Ann. § 5324(2).

**892  Appeal from the Order of the Superior Court at No.
1733 MDA 2016 dated October 11, 2017 Affirming the Order
of the Centre County Court of Common Pleas, Civil Division,
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OPINION

JUSTICE MUNDY

*422  In Pennsylvania, standing requirements limit who may
seek physical or legal custody **893  of a child to the
following individuals: (1) a parent; (2) a person who stands
in loco parentis to the child; or (3) under certain conditions, a
grandparent of the child who does not stand in loco parentis.
23 Pa.C.S. § 5324. We granted allowance of appeal to explore
whether a former same-sex, unmarried partner of a biological
parent may have standing to pursue custody either as a parent
or as a person who stood in loco parentis to the Child, and to
what extent post-separation conduct is relevant in an in loco
parentis analysis.

I.

Appellant C.G. and Appellee J.H. were a same-sex couple
living together in Florida. In October 2006, J.H. gave birth
to Child. Child was conceived via intrauterine insemination
using an anonymous sperm donor. J.H. is the biological
mother of Child. C.G. shares no genetic connection with

Child, and did not adopt Child.1 Following Child's birth,
the couple continued to live together for approximately five
years before separating. J.H. and Child moved to a separate

residence in Florida in February 2012, and they relocated to
Pennsylvania in July 2012.

On December 8, 2015, C.G. filed a custody complaint seeking
shared legal and partial physical custody of Child alleging
she “acted (and acts) as a mother to the minor child as
well, as the minor child was conceived by mutual consent
of the parties, with the intent that both parties would co-
parent and act as mothers to the minor child.” Custody
Compl., 12/8/15, at ¶ 3. She averred further that “[i]t is in
child's best interests *423  and permanent welfare to have
a relationship with both parents.” Id. at ¶ 7. C.G. continued
that she “mutually agree[d] to have a child with [J.H.], and
both participated in selecting a sperm donor in order for
[J.H.] to conceive their minor child.” Id. C.G. claimed she
served daily as Child's mother from the time of conception
and birth until 2011 by, for example, appearing at pre-natal
appointments, participating in the birth of Child, and cutting
his umbilical cord. See id. With respect to her relationship
with Child following the dissolution of her relationship
with J.H., C.G. claimed that J.H. began withholding Child

from C.G. in February 2012,2 allowing only once a week
contact, despite C.G.'s requests for more; J.H. moved Child
to Pennsylvania without notifying or consulting C.G.; C.G.
has had minimal and inconsistent contact with Child, via
telephone and one physical contact since J.H. and Child
relocated to Pennsylvania; J.H. represented to C.G. she could
have more regular contact with Child following the parties'
settling financial matters attendant to their separation, but
following the parties' resolution of those matters, J.H. did not
permit C.G. to see or have contact with Child. See id.

On January 6, 2016, J.H. filed preliminary objections to the
complaint asserting that C.G. lacked standing to bring an
action **894  for any form of custody under 23 Pa.C.S. §
5324 because C.G. is not a parent, does not and did not ever
stand in loco parentis to Child, and is not a grandparent.
See Prelim. Objections, 1/6/16, at ¶¶ 7-11. J.H. disputed that
Child was conceived by mutual consent with the intent to
co-parent. Rather, she contended that “the decision to have
a child was solely that of [J.H.] ... [C.G.] made it clear to
[J.H.] that [C.G.] did not want another child (having two
children of her own from a prior relationship) and that [J.H.]
would bear responsibility for the child she conceived[.]” Id.
at ¶ 12. J.H. continued that she bore all costs of Child with
the exception of *424  limited situations in which C.G.
contributed “minimally,” and “since the child's birth [J.H.] has
acted as the sole parent for the child. [C.G.'s] involvement
was solely that of [J.H.'s] girlfriend from the child's birth
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until November 2011[.]” Id. Additionally, she asserted that
pursuant to C.G.'s desire not to be a parent to Child, J.H.
“made all decisions regarding the child's education, medical
care, growth and development, and attended to all of his
daily, educational and medical needs with the exception of
limited times during which [C.G.] babysat for [J.H.]” Id. J.H.
claimed that, in December 2011, C.G. asked J.H. to move
out of the shared residence by February 2012 because C.G.
wanted to continue a romantic relationship with a woman
with whom she was having an affair. See id. J.H. agreed that
she and Child moved out of the house in February 2012,
and moved to Pennsylvania in July of that year. See id. She
additionally agreed that C.G. “has spoken with the child only
minimally and seen him only one time, which was in March
2014.” Id. She continued that since the move, C.G. has not
provided financial support to Child except for one week of
camp and one month of before and after school care, and has
occasionally sent nominal gifts. See id. She sought dismissal
of the complaint based on legal insufficiency and lack of
capacity to sue. See Pa.R.C.P. 1028(a)(4) and (5).

C.G. filed a response to the preliminary objections on January
25, 2016, in which she claimed standing as a parent under
Section 5324(1) or “at the very least” as a person in loco
parentis to Child under Section 5324(2). See Response
to Prelim. Objections, 1/25/16, at ¶¶ 7-11. She generally
disputed the factual representations in J.H.'s preliminary
objections in support of her own account of the decision to
conceive and parent Child. See id. at 12.

The trial court held hearings over three days at which a
number of witnesses testified and conflicting evidence was
presented. Consistent with the assertions in the complaint
and responses, the gravamen of the parties' respective
presentations was C.G.'s participation in the conception, birth,
and raising of Child, the intent of the parties with respect
thereto, and the perception others held of the household or
family *425  dynamic. For example, C.G. testified she and
J.H. “planned to have a child together[;]” that J.H. did not
begin the process of trying to become pregnant until C.G.
consented; the couple would look for donors together on a
donor site; and she considered Child her son from the time
he was born. N.T., 4/12/16, at 38-55. Following his birth,
C.G. described her relationship with Child as a parent/child
relationship. See id. at 103. J.H., by contrast, testified the
decision to have a child was hers alone, she did not consider
C.G. to be a parent to Child, or hold her out to others as such.
See N.T., 2/5/16, at 28-29 (“[C.G. did not want a child[,]”
but “tolerated the idea” of J.H. having one.); see also N.T.,

4/12/16, at 207-08 (“I wanted to have a child. [C.G.] did not
want that, and I let her know I made an appointment with a
fertility doctor, and I was moving forward with that **895
for myself.”); id. at 222 (“I am [Child's] mom, and [C.G.] is
not.”).

In all, the trial court heard from 16 witnesses, offering
differing testimony on issues bearing on the parties'
relationship between and among J.H., Child, C.G., and her
daughters (who were, at the relevant time, college age), the
intent of the parties prior to and after Child's conception
and birth, and parental duties performed for Child. C.G.
offered a number of witnesses supporting her position that she
acted as a mother to Child and that she and J.H. undertook
jointly to conceive and raise child. See, e.g., N.T., 2/5/16,
85-91 (C.G.'s daughter, Christine Comerford, testifying she
understood J.H. and C.G. were having a baby together, she
was told the Child was her brother, C.G. performed day-to-
day activities for Child including picking him up from school,
bathing him, and preparing meals); id. at 118-130 (C.G.'s
daughter, Lauren Comerford, testifying she understood her
mother and J.H. were having a baby together, her mother
tended to Child and attended his activities as he grew older,
and they took vacations together as a family); N.T., 6/20/16,
at 123-28 (Terri Michaels, friend and work colleague of C.G.,
former colleague of J.H., testifying she understood J.H. and
C.G. were having a baby together, C.G. would arrange for
Terri and her daughter to babysit Child, and she observed
C.G. perform parental duties such as preparing *426  Child's
meals, playing with him, or correcting him). J.H., by contrast,
offered a number of witnesses who testified that J.H. decided
unilaterally to have a child and was Child's primary caregiver.
See, e.g., N.T., 4/12/16, at 7-11 (Katina Gray, one of
Child's babysitters in Florida, testifying J.H. hired her and
would discuss Child's needs with her and perceiving C.G.'s
involvement with Child akin to “a babysitter”); N.T., 6/20/16,
at 17-22 (Dr. Alicia Chambers, J.H.'s friend, testifying to her
discussions with J.H. about her commitment to becoming a
mother despite the fact that C.G. “didn't want that,” “wanted
to be free[,] and had her own children” and her understanding
that C.G. did not want to have a child. She explained that
C.G. and J.H. had an arrangement “that this was [J.H.'s]
child, and therefore, [J.H.] was going to do the work that was
involved...”); N.T., 6/20/16, at 48 (J.H.'s brother testifying “it
was clear” C.G. did not desire to have a baby, J.H. performed
the parental caretaking of Child, and J.H. asked him and his
wife to be Child's godparents and “take care of [Child] if
anything would happen to [J.H.]”).
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A number of exhibits, including handwritten notes, e-mails,
Child's medical records, and Christmas cards were also
admitted into evidence by the parties attempting to evidence
or refute C.G.'s status as a parental figure to Child.

On September 22, 2016, the trial court issued an opinion
and order sustaining J.H.'s preliminary objection as to C.G.'s

standing to pursue custody.3 The trial court concluded that
C.G. was not a parent pursuant to Section 5324(1) because
both parties agreed that at the time and place of Child's
birth, same-sex marriage and second-parent adoptions were
not recognized. Thus, it proceeded to determine whether C.G.
stood in loco parentis to Child.

In its analysis, the trial court outlined certain undisputed
facts, i.e, that Child was conceived while the parties were in
a relationship, Child referred to C.G. as “Mama C[.],” the
parties *427  had a commitment ceremony, and C.G. was
present for **896  the birth and christening of Child. See
Trial Ct. Op. at 5. It then made a number of findings of
fact regarding the disputed evidence and testimony of the
parties which are supported by the record. First, the trial court
looked to whether any documentation existed evidencing the
parties' intent that C.G. be viewed as a co-parent to Child. The
court noted that C.G. is not listed on Child's birth certificate
nor does he bear her name, and notwithstanding the fact
that Florida did not allow second-parent adoption at the time
Child was born, neither party suggested adoption following
its legalization in 2010 nor executed or memorialized a co-
parenting agreement. See id. at 6. The trial court considered
a note written by J.H. to C.G. that referenced the hope of
“having a child together” and one expressing J.H.'s happiness
following her baby shower, as well as the fact that Child was a
beneficiary on C.G.'s life insurance policy and was carried on
her medical and dental insurance plans, prior to separation. Id.
at 6. However, in weighing the evidence, it concluded “[t]wo
letters and one policy” did not overcome J.H.'s testimony that
C.G. did not agree to have a child, but merely acquiesced
to J.H. having one. Id. Moreover, it credited J.H.'s testimony
that following the couple's separation, C.G. removed J.H. and
Child from her medical and dental policies and would not
continue to provide coverage for Child. The trial court found
other documentation similarly demonstrated that C.G. was
not a parent, and that J.H. did not hold her out to be a parent
to others. Specifically, on school and medical forms, C.G.
was listed as an emergency contact or as “partner” to J.H.,
rather than as a parent or mother, and on certain paperwork
for activities, she was omitted entirely. See id. at 7.

Focusing on the pre-separation period of time, the
court evaluated the various and conflicting testimony on
C.G.'s discharge of parental duties toward Child. The
trial court found it significant that J.H. did not consult
C.G. when choosing Child's doctor, preschool, and extra-
curricular activities, and J.H. was responsible for the
scheduling of Child's appointments, events, and made
the childcare arrangements. The *428  court found C.G.
occasionally attended activities, appointments, and provided
care; however, it further found that such contributions did
not amount to the discharge of parental duties, and that
J.H. did not encourage C.G. to assume the status of a
parent. See id. at 8. Turning to the couple's finances, the
trial court highlighted that J.H. testified that she solely
purchased the items necessary for Child's care, and the
couple split household expenses. The court found C.G.
financially contributed to the household overall which created
a tangential benefit to Child. Id.

With respect to C.G.'s family and testimony offered by her
daughters and father reflecting familial titles, such as, in
the case of C.G.'s parents, “Grandma A[.]” and “Grandpa
J[.],” the court found the interactions were incidental to
J.H. and C.G.'s relationships and titles were created for
convenience rather than demonstrating an actual familial
bond or connection. See id. at 8.

The court briefly touched on whether a parent/child bond
existed between C.G. and Child. It acknowledged that
because the hearings were pursuant to preliminary objections
and not a custody determination, evidence was not offered
directly on the subject of a bond. It found, nevertheless, that
testimony elicited at the hearing demonstrated that Child is
well-adjusted and does not request to see C.G. See id. at 9.

Finally, the court reviewed evidence regarding the post-
separation conduct of C.G. It noted that C.G. did not request to
be involved in the educational, medical, or **897  day-to-day
decisions concerning Child, C.G. sent nominal care packages,
but has only seen Child once since July 2012, in March 2014,
when he and J.H. visited Florida. See id. The court found
that the level of contact for a period of approximately four
years is not consistent with a person who has discharged
parental duties or assumed parental status. Id. at 10. It did
not credit C.G.'s assertion that J.H. withheld Child; rather
it found J.H. permitted occasional phone contact, provided
updates via text messages and email, and accepted gifts for
Child. See id. It noted J.H.'s account that such interactions
were consistent with C.G.'s overall involvement in Child's life
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and the same as *429  the type of involvement she permitted
other friends to have. Id. The court concluded that “the parties'
post-separation conduct is consistent with the finding that
[C.G.] was not a parent to the child.” Id.

C.G. filed a direct appeal arguing, inter alia, the trial court
erred in ruling she was not a parent under Section 5324(1)
because she and J.H. jointly conceived and raised Child. The
Superior Court concluded the trial court did not err because
Pennsylvania “case law has consistently treated same-sex
life partners who have not adopted a child as third parties
for purposes of custody matters” and C.G. has failed to cite
to a statute or case law establishing a non-biological, non-
adoptive former partner can be a parent. C.G. v. J.H., 172
A.3d 43, 51-52 (Pa. Super. 2017). C.G alternatively argued
the trial court erred in finding that she did not stand in loco
parentis to Child. The Superior Court concluded that the trial
court's holding was based “on the unique facts of this case”
and it's opinion “reflect[ed] a careful, thorough, and proper
consideration of the evidence presented by both parties, and
did not, as C.G. alleges, simply disregard the evidence in
her favor.” Id. at 58-59. Because the decision of the trial
court rested on credibility determinations made within the
trial court's discretion, the Superior Court affirmed the ruling
that C.G. did not stand in loco parentis to Child. See id. at 59.
Finally, the Superior Court addressed and dismissed C.G.'s
argument that the trial court erred by affording too much
weight to the post-separation conduct of the parties in its
analysis. It observed that the trial court did not find that C.G.
was denied standing based on her post-separation conduct;
rather, the trial court viewed all of the evidence, including pre-
and post-separation conduct, when it evaluated whether C.G.
ever stood in loco parentis to Child. Id. at 60.

In a concurring opinion, Judge Musmanno questioned
whether C.G. should be treated as a third-party for the purpose
of custody and suggested “it may be time to revisit the issue
of the appropriate standard and presumptions to be applied in
determining standing where a child is born during a same-sex
relationship.” Id. at 60 (Musmanno, J., concurring). *430
He further notes that same-sex marriage was not allowed in
Florida at the time, and suggests that if C.G. were a male,
she would have standing as a parent, seemingly assuming that
J.H. and C.G. would have formally married had it been legal
or had they been in a heterosexual relationship. See id. n. 1.

We granted C.G.'s petition for allowance of appeal to consider
the following question.

Whether the Superior Court erred in affirming the decision
of the trial court that a former same-sex partner lacked
standing both 1) as a parent and 2) as a party who stood
in loco parentis to seek custody of the child born during
her relationship with the birth mother where the child was
conceived via assisted reproduction with an anonymous
sperm donor and the parties lived together as a **898
family unit for the first five years of the child's life.

C.G. v. J.H., ––– Pa. ––––, 179 A.3d 440 (2018) (per curiam).

II.

[1]  [2]  [3] Before addressing the arguments of the
parties, we outline some general principles regarding standing
in custody matters. The fundamental concept of standing
ensures that a party seeking to litigate a matter has a
substantial, direct, and immediate interest in the subject-
matter of the litigation. Ken R. on Behalf of C.R. v. Arthur
Z., 546 Pa. 49, 682 A.2d 1267, 1270 (1996); see D.G v.
D.B., 91 A.3d 706, 708 (Pa. Super. 2014). “In the area
of child custody, principles of standing have been applied
with particular scrupulousness[.]” D.G., 91 A.3d at 708.
This stringent application of standing principles serves to
protect both the interest of the court system by ensuring that
actions are litigated by appropriate parties and the interest
in keeping a family unit free from intrusion “by those that
are merely strangers, however well-meaning.” Id. (citation
omitted). Indeed, in evaluating whether a Washington state
statute conferring standing to “any person” to seek visitation
of children, the United States Supreme Court has recognized
the significant interest at stake in the context of persons
seeking judicial intervention to gain visitation or custody of
children. “The liberty interest ... of parents in the *431  care,
custody and control of their children-is perhaps the oldest
fundamental liberty interest recognized by this Court.” Troxel
v. Granville, 530 U.S. 57, 65, 120 S.Ct. 2054, 147 L.Ed.2d
49 (2000). In Pennsylvania, Section 5324 of the Domestic
Relations Code limits the classes of persons deemed to have
a substantial, direct, and immediate interest in the custody
of children by conferring standing only upon “(1) a parent
of the child[;] (2) a person who stands in loco parentis to
the child[; and] (3) a grandparent of the child who is not
in loco parentis to the child[,]” under certain circumstances.
23 Pa.C.S. § 5324. Determining standing in custody disputes
is a threshold issue that must be resolved before proceeding
to the merits of the underlying custody action. K.C. v. L.A.,
633 Pa. 722, 128 A.3d 774, 779 (2015). It “is a conceptually
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distinct legal question which has no bearing on the central
issue within the custody action-who is entitled to physical and
legal custody” of a child in light of his or her best interests. Id.
Issues of standing are questions of law; thus, the standard of
review is de novo and the scope of review is plenary. K.W. v.
S.L., 157 A.3d 498, 504 (Pa. Super. 2017). With that in mind,
we turn to the question of C.G.'s standing in the instant case.

III.

A. Standing as a parent

[4] C.G. argues that she is a “parent” to Child under 23
Pa.C.S. § 5324(1) because Child was conceived via assistive
reproductive means using an anonymous sperm donor; Child
was born to C.G.'s partner, J.H., during their relationship;
C.G. participated in parenting Child; and C.G., J.H., and Child
lived together as a family unit for the first five years of
Child's life. C.G.'s Brief at 19, 24. She contends the Superior
Court erred when it held the term “parent” is limited to the
biological or adopted parents of a child. She urges this Court
to hold that legal parentage under Section 5324(1) should
include those who intend to bring a child into the world with
the use of assistive reproductive technology and then co-
parent the child subsequently born through that process, in
addition to the traditional concepts of parentage by biology
and adoption. *432  See id. at 21. She highlights that **899
medical options to conceive are varied and open to a variety of

intended parents.4 Moreover, same-sex couples, in particular,
necessarily feature non-biological parent/child relationships
because the couple “must turn to donor gametes to conceive.”
Id. at 25. C.G. reasons that reading this Court's decision in
Ferguson v. McKiernan, 596 Pa. 78, 940 A.2d 1236 (2007)
with the Superior Court's decisions in In re Baby S., 128
A.3d 296 (Pa. Super. 2015); J.F. v. D.B., 897 A.2d 1261 (Pa.
Super. 2006); and L.S.K. v. H.A.N., 813 A.2d 872 (Pa. Super.
2002), illustrates that a genetic connection to a child is not
determinative of legal parentage in cases involving assistive
reproductive technologies. See id. at 27-35.

Consequently, C.G. advocates for an intent-based approach
to determining legal parentage when a child is born through
the use of assistive reproductive technology. See id. at 27-35.
C.G. also posits that this intent-based approach is consistent
with how other jurisdictions and the Uniform Parentage Act

(2017) have addressed related issues.5 C.G.'s Brief at 35-38.6

*433  J.H. emphasizes the stringent test applied in
determining who has standing in child custody matters is
essential to preventing unnecessary intrusion into a family.
See J.H.'s Brief at 38-42. She continues that the cases C.G.
relies on for the proposition that parentage may be determined
by intent do not support that reading of the case law because
those cases do not relate to parentage by intent, but parentage
by mutual assent of the parties. Id. at 49. She continues that
“it would be wrong to allow [C.G] to be deemed a legal
parent **900  in the absence of [J.H.'s] assent, especially
when [C.G.] outwardly voiced objections to the pregnancy
and thereafter failed to discharge parental duties.” Id. J.H.
notes that although C.G. accuses the trial court of relying on
discriminatory laws in concluding she was not a parent, the
court undertook an examination of the evidence to evaluate
the intent of the parties in the conception of Child and C.G.'s
discharge of parental duties, in its in loco parentis analysis,
which is the same standard C.G. advocates for in determining
parentage when a child is born via assistive reproductive
technology. Id. at 50. She emphasizes the factual findings
made by the trial court regarding C.G.'s participation in
Child's life and asks this Court to disregard C.G.'s factual

assertions that were not credited by the trial court.7 See id. at
50-57. She maintains *434  that C.G. is not a parent based
on the credible evidence accepted as fact by the trial court.
See id. at 60.

[5] Section 5324 does not define the term parent. “Absent
a definition in the statute, statutes are presumed to employ
words in their popular and plain everyday sense, and the
popular meaning of such words must prevail.” Centolanza
v. Lehigh Valley Dairies, Inc., 540 Pa. 398, 658 A.2d 336,
340 (1995) (citing Harris-Walsh, Inc. v. Borough of Dickson
City, 420 Pa. 259, 216 A.2d 329 (1966) ). The popular and
everyday meaning of the term parent plainly encompasses
a biological mother and a biological father and persons
who attain custody through adoption, and our case law
supports those applications. See J.F., 897 A.2d at 1273 (“Well-
settled Pennsylvania law provides that persons other than
a child's biological or natural parents are ‘third parties' for
purposes of custody disputes.” (citation omitted) ); Faust v.
Messinger, 345 Pa.Super. 155, 497 A.2d 1351, 1353 (1985)
(Recognizing, “[t]he entire body of law pertaining to adoption
harmonizes in order to place an adopted child in the shoes of
a natural child in all legal respects[.]” However, the reality
of the evolving concept of what comprises a family cannot
be overlooked. See Troxel, 530 U.S. at 63, 120 S.Ct. 2054
(“The composition of families varies greatly from household
to household.”); J.A.L. v. E.P.H., 453 Pa.Super. 78, 682
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A.2d 1314, 1320 (1996) (Observing, “increased mobility,
changes in social mores and increased individual freedom
have created a wide spectrum of arrangements, filling the
role of the traditional nuclear family[.]”). Thus, C.G. directs
our attention to cases that specifically involve the use of
alternative means of conceiving and or reproducing through
assistive reproductive technologies, and asks this Court to
revisit and expand the definition of parent to include persons
involved in the process but bearing no biological connection

to the resulting child.8

**901  *435  J.F. v. D.B., involved the relative rights
of parties to a surrogacy agreement vis-à-vis the resulting
triplets. In that case, an unmarried couple used the services of
a surrogate, an egg donor, and the father's sperm to reproduce.
The gestational carrier, who bore no genetic relation to
the triplets she delivered, began misinforming Father and
his partner, the intended-mother of the children, about the
pregnancy and ultimately took them home and assumed them
as her own. The trial court voided the surrogacy contract,
and concluded the gestational carrier stood in loco parentis
and was the children's legal mother. On appeal, the Superior
Court held that the gestational carrier was a third party and
had not established in loco parentis as she “took custody of
the children in flagrant defiance of Father's wishes,” it further
held the trial court erred in voiding the surrogacy contract
and concluding the gestational carrier was the legal mother.
Id. at 1280. The surrogacy contract at issue identified Father
as “Biological Father or Adoptive Father” and his partner
as “Biological Mother or Adoptive Mother.” J.F., 897 A.2d
at 1265. Although Father's partner was not named in the
action, the Superior Court concluded the trial court erred in
voiding the surrogacy contract. The court declined to rule on
the propriety of surrogacy contracts in general, leaving that
task for the General Assembly to address. J.F., 897 A.2d at
1280. It is undisputed that C.G. was not a party to a contract
in connection *436  with Child's birth, and her reliance
on J.F. to support the intent-based approach to parentage is
misplaced.

This Court addressed a situation involving contracting
for release of parental rights in the context of assistive
reproductive conception in Ferguson v. McKiernan. Mother
in that case sought the assistance of a former paramour
(Donor) in conceiving a child. Although reluctant initially,
Donor agreed to provide his sperm for purposes of in vitro
fertilization after Mother agreed to release him from any
rights and or obligations attendant to paternity. See Ferguson,
940 A.2d at 1239. His identity was intended to remain

confidential, and following the birth of the twins, Mother
acted in accordance with the agreement for approximately
five years at which time she filed a support action against
Donor. The trial court specifically found that Mother and
Donor had formed a binding oral contract to release Donor
from parental obligations in exchange for his participation
in conception; however, it voided the contract reasoning
a parent cannot bargain away children's right to support,
as allowing such agreement would violate public policy.
See id. at 1241. This Court disagreed that enforcing such
an agreement violated public policy, particularly “in the
face of the evolving role played by alternative reproductive
technologies in contemporary American society.” Id. at 1245.
The focus of our analysis was the enforceability of what was
determined to be a binding oral contract. Our reasoning, in
part, follows.

**902  [W]e cannot agree with the lower courts that
the agreement here at issue is contrary to the sort of
manifest, widespread public policy that generally animates
the court's determination that a contract is unenforceable.
The absence of a legislative mandate coupled to the
constantly evolving science of reproductive technology
and the other considerations highlighted above illustrates
the very opposite of unanimity with regard to the
legal relationships arising from sperm donation, whether
anonymous or otherwise. This undermines any suggestion
that the agreement at issue violates a “dominant public
policy” or “obvious ethical standards” *437  sufficient
to warrant the invalidation of an otherwise binding
agreement.

Id. at 1248 (internal citations omitted). We found it
noteworthy that but for the agreement between Donor and
Mother, the children at the center of the issue would not have
come into being. Id. Thus, we concluded that the agreement
obviating Donor of his legal parental rights and obligations
was indeed enforceable. Id.

More recently, the Superior Court addressed establishing
parentage by contract in the context of a surrogacy
arrangement where the intended mother was not biologically
related to the resulting child in In re Baby S. In that
case, S.S. and her Husband decided to become parents,
and S.S. underwent fertility treatments to achieve that end.
Eventually, the couple entered into a service agreement with
a company that coordinates gestational carrier arrangements,
identifying S.S. and Husband as the intended parents. The
agreement provided that the intended parents could terminate
the agreement provided gestational carrier had not undergone
the necessary procedure to produce pregnancy; in the event
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she had, the intended parents could still terminate the
agreement, but only after confirmation the gestational carrier
was not pregnant. See In re Baby S., 128 A.3d at 298. S.S.
and Husband were matched with a gestational carrier in
Pennsylvania. They next entered into a service agreement
with an egg donation agency, and entered into an ovum
donation agreement with an anonymous egg donor providing,
in part, “that the Intended Mother shall enter her name as
the mother and the Intended Father shall enter his name as
the father on the birth certificate of any Child born from
such Donated Ova.... Donor understands that the Intended
Parents shall be conclusively presumed to be the legal parents
of any Child conceived pursuant to this Agreement.” Id. at
299-300 (citations omitted). Following the selection of the
egg donor, the couple entered into a gestational contract
with gestational carrier providing the intended parents were
to assume legal responsibility for any child born pursuant
to the agreement and that intended mother wished to be
the mother of a child who was biologically *438  related
to intended father. See id. The gestational carrier became
pregnant with an embryo created from Husband's sperm and
the anonymous egg donor's egg. S.S. expressed gratitude
and largely financed the procedure, and she and Husband
attended the twenty-week ultrasound. Id. However, prior to
the child's birth, S.S. refused to sign the necessary paperwork
to have her named on the child's birth certificate because
she and Husband were experiencing marital problems. While
pregnant, the gestational carrier sought a court order declaring
S.S. and Husband to be the legal parents of the child. In
the meantime, Baby S. was born, and gestational carrier
was named as the mother, and no name was listed for
the father. Husband took custody of Baby S. S.S. filed
a response and new matter arguing the gestational carrier
contract was unenforceable. Following hearings, the trial
**903  court entered an order declaring S.S. and Husband

as the legal parents, and resolving other ancillary matters.
Id. at 301. S.S. appealed to the Superior Court arguing inter
alia, the legislature has evidenced its reluctance to sanction
surrogacy contracts in the Commonwealth by declining to
enact laws recognizing their validity; Pennsylvania provides
only two mechanisms to parentage, biology and adoption, and
neither situation applies to surrogacy agreements; the Court
cannot authorize a new means by which legal parentage is
established, and the contract violates public policy by creating
a parent/child relationship without an adoption or judicial
oversight. See id. at 303. Drawing largely from our decision in
Ferguson, the court concluded that S.S. failed to demonstrate
the surrogacy contract was against public policy. See id. at
306. The court disagreed with the position of S.S. that the

lack of legislative direction regarding surrogacy agreements
implies disapproval. Rather, the court reasoned, “the absence
of a legislative mandate one way or the other ‘undermines
any suggestion that the agreement at issue violates a dominant
public policy...” Id. The court acknowledged, as this Court did
in Ferguson, that “case law from the past decade reflects a
growing acceptance of alternative reproductive arrangements
in the Commonwealth.” Id. Finally, the court expressly
disagreed with S.S.'s assertion that a biological relationship or
*439  formal adoption are the only ways to attain the status

of a legal parent in Pennsylvania:

Further, the Adoption Act is not the exclusive means
by which an individual with no genetic connection to a
child can become the legal parent; and nothing in the
Adoption Act evinces a “dominant public policy” against
the enforcement of gestational contracts. The legislature
has taken no action against surrogacy agreements despite
the increase in common use along with a [Department of
Health] policy to ensure the intended parents acquire the
status of legal parents in gestational carrier arrangements.
Absent an established public policy to void the gestational
carrier contract at issue, the contract remains binding and
enforceable against [S.S.].

Id. at 306 (citation omitted).

It is beyond cavil that parentage is established either through

a formal adoption pursuant to the Adoption Act9 or when
two persons contribute sperm and egg, respectively, either
through a sexual encounter or clinical setting, and an
embryo is formed that is carried to term and results in a
child. However, cognizant of the increased availability of
reproductive technologies to assist in the conception and
birth of children, the courts are recognizing that arrangements
in this latter context may differ and thus should be treated
differently than a situation where a child is the result of a
sexual encounter. Specifically, the willingness of persons to
act as sperm donors, egg donors, and gestational carriers, is
at least somewhat dependent on the extinguishment of the
donor or carrier's parental claim to any resulting child and
the intended parent's release of any obligation to support
the child. See, e.g., In re Baby S., 128 A.3d at 298-300
(Egg Donor and Gestational Carrier's respective contracts
outlining intended parents were to be deemed legal parents).
Given this, and especially in the absence of legislative
guidance surrounding this intimate and sensitive undertaking,
it seems obvious that contracts regarding the parental status
of the biological contributors-whether one is an anonymous
contributor or known *440  to the intended parent to the

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_298&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_298
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_299&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_299
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_299&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_299
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_301
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_303
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014512710&pubNum=0000162&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_306
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_306
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014512710&pubNum=0000162&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_306
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_298&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_298


C.G. v. J.H., 648 Pa. 418 (2018)
193 A.3d 891

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10

**904  child be honored in order to prohibit restricting a
person's reproductive options. See Ferguson, 940 A.2d at
1247-48 (opining, “where a would-be donor cannot trust
that he is safe from a future support action, he will be
considerably less likely to provide his sperm to a friend
or acquaintance who asks, significantly limiting a would-be
mother's reproductive prerogatives.” (footnote omitted) ).

Likewise, the Superior Court recognized that after a child is
conceived through the use of a surrogate and an egg donor,
both of whom contracted away any parental rights to the
child, the non-biologically related intended parent's contract
to assume the role of legal parent is enforceable. In re Baby S.,
128 A.3d at 298. Consequently, there appears to be little doubt
that the case law of this Commonwealth permits assumption
or relinquishment of legal parental status, under the narrow
circumstances of using assistive reproductive technology, and

forming a binding agreement with respect thereto.10 The
courts of this Commonwealth, when faced with the issue and
without legislative guidance, have expressly declined to void
such contracts as against public policy.

However, this narrow judicial recognition of legal parentage
by contract—where a child is born with the assistance of
a donor who relinquishes parental rights and/or a non-
biologically related person assumes legal parentage—does
not afford C.G. the relief she seeks. There was no dispute
that C.G. was not party to a contract or identified as an
intended-parent when J.H. undertook to become pregnant
through intrauterine insemination. Therefore, she is clearly
not a parent under any bases that have been recognized by our

jurisprudence.11

**905  *442  C.G. contends our case law stands for the
broad proposition that parentage can be established by intent
in situations where a child is born with the aid of assistive
reproductive technology. It does not. The jurisprudence in
this Commonwealth has declined to void contracts involving
surrogacy and/or the donation of sperm or ova recognizing
a separate mechanism by which legal parentage may be
obtained (or relinquished). The facts of C.G.'s case do not
place her into this narrow class of cases where legal parent
rights and responsibilities have been relinquished or assumed

via contract.12

C.G. also points to recent decisions in Vermont and
Massachusetts to support her intent-based approach. In
Sinnott v. Peck, ––– Vt. ––––, 180 A.3d 560 (2017), the
Vermont Supreme Court addressed whether a person who is

not biologically related to a child, has not adopted a child, and
is not married to the child's parent may be the legal parent
of the child. In that case, Mother had a one-year-old child,
whom she had adopted, when she began her relationship with
Partner. When Mother's child was two years old, Mother
and Partner jointly decided to adopt another child from
Guatemala, where Mother's first child was born. The couple
sought to adopt using the same agency Mother had used
to facilitate her first adoption; however the agency did not
permit same-sex parent adoption. Mother presented herself
as the adoptive parent, and ultimately, the **906  second
child, M.P., was brought home to Vermont *443  in February
2006 and lived as a family unit together with the couple until
2010. See Sinnott, 180 A.3d at 561-63. Following the couple's
separation, the family division dismissed Partner's petition to
establish parentage based on her assertion that she was the
intended mother of both children. Id. at 563. The Vermont
Supreme Court affirmed the decision with respect to the older
child, but concluded the family division erred with respect
to the child the parties mutually agreed to adopt. It reasoned
that its past case law has “created a legal framework in which
parental status is viewed in the absence of marriage, civil
union, or biological or adoptive relationship with the child in
a narrow class of cases in which the parents intended to bring
a child into their family and raise the child together, and did in
fact do.” Id. at 563 (footnote omitted). As we have expressed,
our case law has acknowledged a much narrower framework
for establishing parentage in the absence of adoption, biology,
or a presumption attendant to marriage, and the facts of C.G.'s

case do not fit into such a paradigm.13

Similarly, C.G.'s reliance on Massachusetts's case law is
inapposite to her claim. By statute, Massachusetts, unlike
Pennsylvania, provides a presumption that a man is the
father of a child born out of wedlock “if he jointly, with
the mother received the child into their home and openly
held out the child as their child.” Partanen v. Gallagher,
475 Mass. 632, 59 N.E.3d 1133, 1135 (2016). In Partanen,
the undisputed facts were that two women were in a
committed relationship and jointly undertook to conceive
and have children via in vitro fertilization. The couple
welcomed two children. Ultimately, the parties separated and
the non-biologically related party sought to be declared the
presumptive parent. The Supreme *444  Judicial Court of
Massachusetts concluded that the statute may be applied
in a gender-neutral manner despite the gendered terms it
employed and “may be construed to apply to children born
to same-sex couples, even though at least one member of the

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014512710&pubNum=0000162&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_162_1247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_162_1247
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014512710&pubNum=0000162&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_162_1247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_162_1247
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_298&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_298
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656965&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_298&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_298
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043294457&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043294457&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_563&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_563
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043294457&pubNum=0007691&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7691_563&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_563
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039906190&pubNum=0007902&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7902_1135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7902_1135
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039906190&pubNum=0007902&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&fi=co_pp_sp_7902_1135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7902_1135
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039906190&pubNum=0007902&originatingDoc=I0a037ac0bdc411e8ae6bb4b0ae8dca5a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)


C.G. v. J.H., 648 Pa. 418 (2018)
193 A.3d 891

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11

couple may well lack biological ties to the children.” Id. at
1138 (footnote omitted).

The instant case is not one where a statutory presumption
would be bestowed on a similarly-situated male based on
cohabitation in the absence of marriage, and as highlighted
throughout, the factual findings of the trial court determined
that C.G. did not jointly participate in Child's conception
and hold him out as her own. Accordingly, this case does
not provide this Court with a factual basis on which to
further expand the definition of the term parent under Section

5324(1).14

**907  III.

B. Standing as in loco parentis

[6] Before outlining the arguments of the parties, this Court
has explained in loco parentis as follows:

In loco parentis is a legal status and proof of essential facts
is required to support a conclusion that such a relationship
exists....

The phrase “in loco parentis ” refers to a person who puts
oneself in the situation of a lawful parent by assuming
the *445  obligations incident to the parental relationship
without going through the formality of a legal adoption.
The status of in loco parentis embodies two ideas; first, the
assumption of a parental status, and second, the discharge
of parental duties. The rights and liabilities arising out of
an in loco parentis relationship are, as the words imply,
exactly the same as between parent and child. The third
party in this type of relationship, however, can not place
himself in loco parentis in defiance of the parents' wishes
and the parent/child relationship.

T.B., 786 A.2d at 916-17 (citations omitted).

[7] C.G. argues the trial court erred in its in loco parentis
analysis in two respects. First, C.G. contends the Superior
Court failed to take into account the presence or absence
of a parent-like bond between C.G. and Child. C.G.'s Brief
at 50-52, 55. She continues that the primary determinant in
establishing in loco parentis standing is whether the third-
party lived with the child and the natural parent in a family-
setting and developed a bond with the child as a result of the
natural parent's participation and acquiescence. Id. at 52. She
highlights cases where in loco parentis has been conferred on

a former-partner based on the parties' decision to have a child
together and subsequently living together as a family unit and
cases where courts declined to confer in loco parentis status
where the petitioning party was more akin to a babysitter, or
the parties never lived as a family unit, or where the party
assumed a parental status in defiance of the parent's wishes.
Id. at 54-56. C.G. posits that the trial court failed to focus on
the existence of a bond and instead created a new test in its
analysis by its categorization of the evidence, i.e., it looked
to documents, the parties' finances, and who took primary
responsibility for Child. See id. at 57.

Next, C.G. contends the trial court erroneously held that
the post-separation conduct of the parties was determinative
of whether she stood in loco parentis. She continues that
concluding that the post-separation conduct of a party
disaffirms an in loco parentis relationship runs contrary
to appellate case law on the matter. See C.G.'s Brief at
61-63. Specifically, she *446  claims the trial court's analysis
regarding the post-separation period of time violated three
principles of the in loco parentis doctrine, that once attained,
the status cannot be lost; post-separation conduct cannot be
used to deny a person in loco parentis status; and post-
separation conduct may be used to support a finding that
a person stood in loco parentis. See id. at 63-74. She asks
this Court to “hold that the relevant time period in which
to examine bonding between the party and the child is the
time during which the natural **908  parent fostered or
acquiesced to the relationship between the child and the third

party.”15 Id. at 62.

J.H. counters that C.G.'s position emphasizing the existence
of a bond as the determinant factor is misplaced. Rather, to
gain in loco parentis status a person must first demonstrate
that he or she assumed parental status and discharged
parental duties, a fundamental requirement which C.G. failed
to establish. See J.H.'s Brief at 61-63. She continues that
notwithstanding C.G.'s claim, the trial court examined the
nature of C.G.'s relationship with Child. J.H. highlights that
C.G.'s current view is the trial court erred by failing to
conduct a bonding evaluation, appoint a guardian ad litem,
or interview Child, despite not making any of these requests
before the trial court. Id. at 65.

Responding to C.G.'s argument that the trial court placed
too much weight on her post-separation conduct, J.H. notes
that the trial court and Superior Court recognized that C.G.
did not lose her status based on post-separation conduct;
rather, her post-separation conduct was consistent with her
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pre-separation conduct, i.e., she did not act or hold herself
out as a parent to Child. See id. at 66-67. Finally, J.H. argues
that a rule preventing courts from evaluating post-separation
conduct would elevate the rights of former partners over the
rights of natural parents because under *447  23 Pa.C.S. §
2511(a)(1), parental rights are subject to termination when
a parent fails to perform parental duties for a period of at
least six months. See id. at 68-69. Thus, she maintains post-
separation conduct is a relevant factor in looking to whether
a party stands in loco parentis.

[8] Section 5324(2) permits a person who stands in loco
parentis to a child to petition the court for custody of a
child. As noted, gaining in loco parentis status requires
the petitioning individual to demonstrate two elements: the
assumption of parental status and the discharge of parental
duties. See T.B., 786 A.2d at 916-17.

In T.B., on which C.G. relies, a former same-sex partner
sought custody rights to a child born during her relationship
with the child's Mother. This Court agreed with the conferral
of in loco parentis standing on the former partner. Factually,
Partner and Mother agreed to have a child together with
Mother carrying the child and the Partner choosing the sperm
donor. They shared day-to-day parental duties such as taking
the child to appointments, the Partner was designated as
guardian of child in Mother's will, and she had exclusive
responsibility for child when Mother was not present. See id.
at 914-15. We concluded that the facts demonstrated Partner
assumed a parental status and discharged parental duties with
the consent of Mother. Id. at 920. We also rejected Mother's
argument at the time that the legal impossibility of Mother
and Partner marrying prohibited the court from conferring
on Partner standing based on in loco parentis. “The ability
to marry the biological parent and the ability to adopt the
subject child have never been and are not now factors in
determining whether the third party assumed a parental status
and discharged parental duties.” Id. at 918.

In J.A.L., the Superior Court reversed the trial court's denial
of in loco parentis standing to a former same-sex partner. In
that case, Mother and Partner agreed to **909  raise a child
together and together selected the sperm donor. Mother and
Partner executed a nomination of guardian document, which
included a statement reflecting the parties' intent to *448
raise the child together, and an authorization for consent to
medical treatment, allowing Partner to consent to treatment
for the child. Following the parties' separation, the trial

court concluded Partner lacked standing. The Superior Court
disagreed and noted the following.

The in loco parentis basis for standing recognizes that the
need to guard the family from intrusions by third parties
and to protect the rights of the natural parent must be
tempered by the paramount need to protect the child's
best interest. Thus, while it is presumed that a child's best
interest is served by maintaining the family's privacy and
autonomy, that presumption must give way where the child
has established strong psychological bonds with a person
who, although not a biological parent, has lived with the
child and provided care, nurture, and affection, assuming in
the child's eye a stature like that of a parent. Where such a
relationship is shown, our courts recognize that the child's
best interest requires that the third party be granted standing
so as to have the opportunity to litigate fully the issue of
whether that relationship should be maintained even over
a natural parent's objection.

Id. at 1319-20.

The court applied the principles of in loco parentis to the facts
and concluded that “[t]he inescapable conclusion to be drawn
from this evidence is that in both [Mother's and Partner's]
minds, the child was to be a member of their nontraditional
family, the child of both of them and not merely the offspring
of [Mother] as a single parent. The intention is born out by the
documents executed by the parties before the child's birth and
by [Mother] giving the child [Partner's] surname as a middle
name on the birth certificate.” Id. at 1321. The Superior
Court closely examined the record and concluded that the
parties' conduct after the child's birth and pre-separation,
established the Mother and Partner's intent to create a parent-
like relationship with the Partner. It then turned to post-
separation conduct, finding that the “contact was reinforced
after the parties' separation, visits which occurred with a
frequency and regularity similar to that of post-separation
*449  visits by many noncustodial natural parents and thus

must be considered adequate to maintain any bond previously
created.” Id. at 1322. Thus, the Superior Court concluded
Partner had standing to challenge custody.

[9] The paramount concern in child custody cases is the
best interests of the child. K.C. v. L.A., 128 A.3d at 775.
The important screening functions of standing requirements
protect the child and the family from unnecessary intrusion
by third parties. See D.G., 91 A.3d at 708; K.W., 157 A.3d
at 503-04. C.G. seeks to have this Court adopt a rule that
the decisive factor in this assessment is the existence of
a bond between the third party and the child. Our case
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law does not support such a loose application of standing
principles. The appellate courts of this Commonwealth have
consistently described the prerequisites to in loco parentis
standing as assumption of parental status and discharge of

parental duties.16 See **910  Peters v. Costello, 586 Pa.
102, 891 A.2d 705, 710 (2005); K.W., 157 A.3d at 505.
Here, the trial court found C.G.'s evidence lacking in these
important regards based on its credibility determinations,
faced with conflicting testimony. Of course, it is a concern to
the courts whether a child has developed strong psychological
bonds, however, such bonds must necessarily be based on the
assumption of parental status and discharge of parental duties
in order to achieve this legal status. See J.A.L., 682 A.2d at
1319-20. Indeed, if the determining factor were the child's
development of a bond with the person seeking standing, it
would be of no moment to the court if the bond was forged
contrary to the natural parent's wishes. Acceptance of such a
rule would undermine well-established principles of in loco
parentis analyses. See T.B., 786 A.2d at 917 (explaining that a
third party “can not place himself in loco parentis in defiance
of the parent's wishes and the parent/child relationship”).

*450  [10]  [11] Finally, we turn to the question of the
court's treatment of C.G.'s post-separation conduct and its
bearing on an in loco parentis analysis. As an initial point,
we do not disagree with C.G.'s position that the relevant
time frame to determine whether a party stands in loco
parentis is when the party developed the relationship with
the child with the acquiescence or encouragement of the
natural parent. Indeed, it is fundamental that a party must
have discharged parental duties and assumed parental status
in order to gain standing as a third party. The question is
of what relevance, if any, is the conduct of the party after
there has been some separation between the party and the
child. The Superior Court dismissed a mother's argument
that her former paramour lost his in loco parentis standing
after the parties separated and she remarried in Liebner v.
Simcox, 834 A.2d 606, 611 (Pa. Super. 2003) (explaining
mother had cited no case law to support the proposition
that once attained, in loco parentis status could be lost
due to change in circumstances). In J.A.L., the Superior
Court acknowledged the post-separation conduct of partners
to buttress its conclusion that the former-partner of the
mother stood in loco parentis. See J.A.L., 682 A.2d at
1322 (“This early contact was reinforced by visits after the
parties' separation, visits which occurred with a frequency
and regularity to that of post-separation visits by many
noncustodial natural parents and thus must be considered
adequate to maintain any bond previously created.”). We

reiterate, the rights and liabilities arising out of in loco
parentis are the same as that between child and parent and its
status is conferred upon a person who puts him or herself in
the situation of a lawful parent. See T.B., 786 A.2d at 916-17.
In J.A.L., the court found the post-separation conduct of both
parties supported the in loco parentis determination because it
was akin to post-separation conduct of many natural parents.

[12] In the instant matter, we agree with C.G. that the post-
separation conduct should not be determinative of the issue
of standing; however, the conduct by either parent or partner
may shed light on the analysis of whether the person seeking
standing was ever viewed as a parent-like figure. We *451
recognize that in some situations a natural parent may seek
to withhold a child from a person who has assumed parental
status (or another natural parent). See, e.g., Jones v. Jones, 884
A.2d 915, 919 (Pa. Super. 2005) (awarding primary physical
custody to former-partner of natural mother who gained in
loco parentis status and disapproving of mother's continued
attempts to exclude her former-partner following the couple's
separation). However, this potential for misconduct **911
does not render the actions of the person seeking in loco
parentis status immune from review following a separation.
We note in the instant case, despite characterizing the
court's analysis of the post-separation contact determinative
of whether or not C.G. stood in loco parentis to Child, it was
not. The trial court found, and the record supports, that prior to
the couple's separation, C.G. did not assume a parental status
or discharge parental duties. The trial court simply concluded
that the post-separation conduct of C.G. was consistent with
its initial determination, as the Superior Court did in J.A.L. In
loco parentis analyses are necessarily fact-intensive and case-
specific inquiries, and we decline to foreclose a trial court
from reviewing all relevant evidence in making this important

determination that so greatly will impact the family unit.17

IV.

In sum, we conclude that C.G. is not a parent under Section
5324(1) for the purpose of seeking custody of Child. We
further conclude that the trial court did not commit error by
failing to consider the existence of a bond between C.G. and
*452  Child as the decisive factor of whether C.G. stood in

loco parentis to Child. Indeed, the trial court undertook to
examine all of the evidence of record to determine whether
C.G. assumed parental status and discharged parental duties,
and we discern no legal error in its analysis. The order of the
Superior Court is affirmed.
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Chief Justice Saylor and Justices Baer and Todd join the
opinion.

Justice Dougherty files a concurring opinion.

Justice Wecht files a concurring opinion in which Justice
Donohue joins.

JUSTICE DOUGHERTY, Concurring
The trial court's credibility findings in this case compel the
conclusion C.G. lacks standing to seek custody of Child.
But in my respectful view, nothing warrants, much less
necessitates, the majority's cramped interpretation of “parent”
under 23 Pa.C.S. § 5324(1), the inevitable result of which will
be the continued infliction of disproportionate hardship on
the growing number of nontraditional families — particularly
those of same-sex couples — across the Commonwealth. I
therefore concur in the result only.

According to the majority, our precedent supports a
conclusion parentage for standing purposes may be proven in
only four ways: biology, adoption, a presumption attendant to
marriage, or “legal parentage by contract — where a child is
born with the assistance of a donor who relinquishes parental
rights and/or a non-biologically related person assumes legal
parentage[.]” Majority Opinion, at 904. Unfortunately, even
under this paradigm of parentage, it remains impossible
— absent marriage or adoption — for both partners of
a same-sex couple to have standing as a parent, as only
one can be biologically related to the **912  child or
contract to assume legal parentage. I see no good reason
why the Court should continue to impose such an overly-
restrictive formulation, which fails to take into account
equitable principles and may ultimately *453  frustrate the
paramount concern of protecting a child's best interests. See
Douglas NeJaime, The Nature of Parenthood, 126 Yale L.J.
2260, 2289 (2017) (“[E]ven as principles of gender and
sexual-orientation equality have animated shifts in parental
recognition, parentage law continues to draw distinctions that
carry forward legacies of inequality embedded in frameworks
forged in earlier eras.”).

The majority correctly observes the reality that what
comprises a family is an evolving concept. See Majority
Opinion, at 900–01, citing Troxel v. Granville, 530 U.S.
57, 63, 120 S.Ct. 2054, 147 L.Ed.2d 49 (2000) (“The
demographic changes of the past century make it difficult to
speak of an average American family. The composition of

families varies greatly from household to household.”); J.A.L.
v. E.P.H., 453 Pa.Super. 78, 682 A.2d 1314, 1320 (1996) (“In
today's society, where increased mobility, changes in social
mores and increased individual freedom have created a wide
spectrum of arrangements filling the role of the traditional
nuclear family, flexibility in the application of standing
principles is required in order to adapt those principles to the
interests of each particular child.”). Yet despite recognizing
the diverse range of parental configurations that now exist,
the majority interprets our case law in a manner that continues
to primarily tether parentage to traditional notions of biology
and adoption. There is a very real and grave risk to this
approach, to children and putative parents alike. See Brooke
S.B. v. Elizabeth A.C.C., 28 N.Y.3d 1, 39 N.Y.S.3d 89, 61
N.E.3d 488, 499 (2016) (“A growing body of social science
reveals the trauma children suffer as a result of separation
from a primary attachment figure — such as a de facto parent
— regardless of that figure's biological or adoptive ties to the
children[.]”) (collecting sources); NeJaime, 126 Yale L.J. at
2322 (“The harms of nonrecognition are not only practical but
expressive. Courts routinely term those who serve as parents
but lack biological ties “nonparents” — casting them as third

parties who are otherwise strangers to the family.”).1

*454  Cognizant of these potential harms, I would not
interpret our case law so narrowly. Instead, I believe there
is room in our precedent — particularly in the absence
of any guidance from the legislature — to conclude an
individual who lacks biological, adoptive, or marital ties may
nevertheless establish standing as a parent to seek custody
under 23 Pa.C.S. § 5324(1). See Sinnott v. Peck, ––– Vt.
––––, 180 A.3d 560, 573 (2017) (“[T]he Legislature's inaction
to date is not an impediment to our own obligation to
resolve the specific cases before us by developing a consistent
and coherent approach to defining parenthood within the
construct that the Legislature has given us and our prior case
law; in fact, it creates a more urgent need for us to act.”). Such
is certainly the trend in other states. See id. at 569-72 **913
(detailing cases that “reinforce the modern trend” of analyzing
non-biological, non-adoptive, and non-marital parenthood by
“focusing on the parties' agreement and intentions at the time
they brought a child into their home”); NeJaime, 126 Yale
L.J. at 2260 (explaining “the law increasingly ... recognizes
parents on not only biological but also social grounds” and
offering comprehensive analysis of legal trends).

In line with this trend in other jurisdictions, C.G. asks this
Court “to clarify that parentage may not only be determined
by biology or adoption, but also by the intent of parties who
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create a child together using assisted reproductive technology,
and then co-parent that child together.” C.G.'s Brief at 21. In
her view, parentage “turns on whether the party in question
had agreed to the conception of the child and whether that
party had intended to parent the child following the child's
birth.” Id. at 34. Justice Wecht would similarly “embrace
an intent-based test for parentage for persons pursuing
parentage *455  through” assisted reproductive technology.
Concurring Opinion, at 917 (Wecht, J.).

In my view, it is unnecessary at this juncture to endorse any
particular new test for establishing standing as a parent. As
noted, the nature of the family in the modern era continues
to evolve, and the various alternative tests proffered above,
as well as the tests adopted by other jurisdictions, strongly
suggest there may not be a one-size-fits-all approach to
adequately address each unique familial situation. See Brooke
S.B., 61 N.E.3d at 500-01 (rejecting premise it must “declare
that one test would be appropriate for all situations” and thus
declining to decide whether, in a case where a biological
or adoptive parent consented to the creation of a parent-
like-relationship between his or her partner and child after
conception, the partner would have standing).

In any event, I am constrained to agree with the majority that
“the trial court found as fact that the parties did not mutually
intend to conceive and raise a child, and the parties did not
jointly participate in the process.” Majority Opinion, at 904
n.11. Those findings — which this Court is bound to accept,
no matter how seemingly harsh their effect — preclude a
holding that C.G. has standing as a parent under any of the
proffered definitions of intent-based parentage. Accordingly,
I agree that C.G. is not entitled to the relief she seeks, and we
must await another case with different facts before we may
properly consider the invitation to expand the definition of

“parent” under 23 Pa.C.S. § 5324(1).2

JUSTICE WECHT, Concurring
*456  Governed by our well-settled standard of review, I

join in today's result. Along the way to this conclusion,
my analytical journey diverges twice from the path that the
learned Majority takes. First, for purposes of adjudicating
standing to sue as a parent in cases involving assisted

reproductive **914  technologies (“ART”),1 courts must
probe the intent of the parties. Reliance solely upon biology,
adoption and contracts is insufficient. Second, for purposes
of deciding in loco parentis standing, courts should consider
post-separation conduct only when they first are able to

determine that the custodial parent has not withheld the child
from the other party. Otherwise, custodial parents effectively
can preclude most in loco parentis claims by non-custodial
parties. My thinking on these two points follows.

Parentage and Intent

In affirming the Superior Court, the Majority correctly notes
that the appellate panel's cramped definition of parentage as
including only biological and adoptive parents overlooked the
recognition of parentage by contract expounded in Ferguson
v. McKiernan, 596 Pa. 78, 940 A.2d 1236 (2007) and In re

Baby S., 128 A.3d 296 (Pa. Super. 2015).2 This is fine as far
as it goes. But it does not go far enough. The Majority draws
too narrowly upon Ferguson and Baby S., validating *457
solely their contractual jurisprudence but declining to proceed

further.3 While a measured approach to standing is always

appropriate,4 the Majority's analysis, while reasonable in the
main, nonetheless fails to imagine and embrace the intent-
based paradigm that ART-related child custody disputes
require.

Consider Ferguson. There, the trial court found, and this
Court accepted, that the mother approached her former
intimate partner with a request for sperm donation so that
she could conceive a child via in vitro fertilization. Ferguson,
940 A.2d at 1239. Only after the mother convinced the
sperm donor that he would bear no legal or financial
responsibility for the prospective child did the donor agree to
the arrangement. Id. The donor did not pay for the in vitro
fertilization, did not complete most of the paperwork, and did
not attend prenatal appointments. Id. at 1240. After mother
went into premature labor, she requested the sperm donor to
**915  join her at the hospital, where she delivered twins.

Afterward, with the mother's agreement, the sperm donor
maintained anonymity, assumed no financial responsibility,
and was not listed on the birth certificates. Id. Indeed, the
donor had little contact with the mother or twins following the
birth, provided no financial support, and assumed no paternal
duties. Id. Rejecting the mother's public policy arguments,
this Court decided that the oral contract between the mother
and the sperm donor was enforceable and held that the mother
was foreclosed from seeking child support from the donor. Id.
at 1247-48.

*458  Viewing Ferguson from the perspective of the parties'
intent, the same adjudication would result. The sperm donor's
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actions bore all the hallmarks of a clinical donation of gametes
calculated and designed to result in no parental role for the
donor. The mother acted in accordance with that intention for
approximately the first five years following the twins' births.
She did not seek financial support, and she did not attempt to
involve the sperm donor in the lives of her children. Neither
the mother nor the sperm donor ever manifested any intent for
the latter to be a parent to the twins at any time before or after
the birth; in fact, both the mother and the donor expressed
and acted upon the opposite intention. And then, some five
years on, the mother sued the sperm donor for child support.
It was this volte-face that our Court declined to approve. By
intention, as well as by contract, the mother's case for support
was a non-starter.

Now, consider Baby S. There, in determining that the ex-
wife was the legal parent of the child born through ART, the
Superior Court focused upon the existence of a contract. But
the appellate panel just as easily could have ruled based upon
the parties' intent. The father and ex-wife signed a contract to
enter into a surrogacy with a gestational carrier and evidenced
their intent to be the legal parents of the resulting child. Baby
S., 128 A.3d at 298. The ex-wife's communications with the
gestational carrier demonstrated the ex-wife's intent to be a
parent to the child. Id. at 299. The father and the ex-wife
chose a gestational carrier in Pennsylvania because the ex-
wife could be listed on the birth certificate without having
to go through the adoption process. Id. at 298. When the
pregnancy was confirmed, the ex-wife and the father moved
to a new home in order to accommodate a larger family. They
attended the twentieth-week ultrasound and acted in a way
that suggested that they intended to parent the child. Id. at 300.
Only when the father and ex-wife began to experience marital
difficulties did the ex-wife begin to act in a manner contrary
to that joint intention. Id. at 301. Because the ex-wife gave
every indication that she was the parent of the child conceived
through ART, the Superior Court could have relied upon her
*459  expressed and manifest intentions in order to find that

she was the child's legal parent. That the Superior Court relied
instead upon the existence of a contract is no contradiction of
this principle.

Viewed through the lens of the parties' intentions, the
Ferguson and Baby S. cases arrive at the same destination
reached via a contract-based analysis. This is unsurprising,
inasmuch as the contract evidences the intent. But the point
of this exercise is that ART requires us to hypothesize
other scenarios, cases in which an intent analysis would
not foreclose a valid claim to parentage while a contract-

based approach would. Under the Majority's formulation of
parentage by contract, one becomes a parent through use
of ART and the formation of a binding contract regarding
ART. Maj. Op. at 904–05. Fair enough. But suppose that
the members of **916  a same-sex couple decide that one
partner will become pregnant via ART and sperm donation; it
is entirely foreseeable that only the partner being impregnated
would contract with the ART facility. The second partner, who
would have no biological connection to the child, would have
no contract establishing a claim to parentage. Suppose further
that no adoption is formalized, and that the couple separates
after years in which both parties diligently raise and lovingly
support the resulting child. Under the Majority's approach, the
second partner has no claim to parent status and no standing
to pursue any custody rights. Such a result is by no means
dictated by the terms or spirit of our custody standing statute,
which speaks in this regard only of “[a] parent of the child”,
thus begging the question now at hand. See 23 Pa C.S. § 5324
(1). As well, such a result supplants the best interests analysis,
eliminates the focus on the child's needs, and fails entirely to
comport with contemporary family realities and especially the
circumstances of Pennsylvanians who are parenting in same-
sex relationships.

But, wait, you say. The second partner in the scenario
imagined above almost certainly would enjoy standing in
custody under an in loco parentis theory. See 23 Pa C.S. §
5324(2). The problem is not so simple. First, if the couple
*460  separates shortly after (or before) the child's birth,

the second partner -- who fully intended to be a parent (and
this with the first partner's knowledge and consent) -- will
have no claim to in loco parentis standing, there having
been insufficient time for assumption of parental status and
discharge of parental duties. See T.B., 786 A.2d at 916-17.
Second, and more significantly, resort to an in loco parentis
approach concedes the parentage claim, which is the very
issue that is at bar here. The point is that the second partner in
these scenarios should be considered a parent for purposes of
standing in custody. In loco parentis generally is considered

a species of standing sought by third parties.5

In the past, Pennsylvania courts have found that same-sex
partners have standing under the in loco parentis rubric.
This paradigm has evolved with time and with the forward
march of humanity. As a matter of law, a same-sex partner
who participated in the decision to bring a child into
the world, to raise, to educate, to support and to nurture
that child, is no longer a third party. He or she is a
parent. See Douglas NeJaime, The Nature of Parenthood,
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126 Yale L.J. 2260, 2317-23 (June 2017) (discussing the
practical and expressive harms attending non-recognition of
parentage); Jillian Casey, Courtney Lee, & Sartaz Singh,
Assisted Reproductive Technologies, 17 Geo. J. Gender &
Law 83, 117 (2016) (identifying “judicial parentage tests
that consider factors beyond intent” as a primary source of
disparate treatment of same-sex couples seeking parentage).
At this late date, there is no defensible reason that partners
in scenarios like the one sketched above should not be
recognized as parents under the standing statute. It bears
emphasis that nothing in the custody statute promulgated by
our General Assembly bars such an intent-based approach.
Only the judiciary stands in the way.

*461  Observe that members of an opposite-sex couple
availing themselves of ART in a **917  situation identical
to the one described above would not be consigned to such
limbo. If the female partner contracts for ART with a sperm
donor and the male partner is not a party to that contract and
does not adopt the child, the male partner nonetheless can
find shelter (and, more importantly, standing) in the paternity

by estoppel doctrine in the event of a separation.6 The male
partner would need only to show that he held the child out
as his own. He would not have to attempt intervention as
a third party who seeks to stand in the shoes of a parent.
I perceive no need or reason for treating these hypothetical
parties differently when both intended fully to be parents and
when both acted in accordance with those intentions.

While I would embrace an intent-based test for parentage
for persons pursuing parentage through ART, I nonetheless
concur with the Majority's determination that C.G. was not
a parent under the facts of this case as found by the trial

court.7 As the Majority notes, the trial court found that J.H.
was credible when she testified that C.G. never intended to
be a parent to Child and that C.G. did not act as a parent.
Further, the trial court credited testimony that C.G. and J.H.
reached no mutual decision to become parents. Given that
there was no documentary evidence of C.G.'s intent to parent,
and given that the trial court found, consistent with the record,
that C.G.'s actions were not those of a parent, I join the
Majority's conclusion that C.G. did not have standing as a

parent pursuant to 23 Pa.C.S. § 5324.8

*462  In Loco Parentis

Turning to the issue of in loco parentis standing, I agree with
the Majority that the bond between a child and a third party
is not dispositive. Maj. Op. at 909–10. I further agree that
“post-separation conduct [of the third party] should not be
determinative of the issue of [in loco parentis ] standing.”
Id. at 910. Nonetheless, the Majority would (and in fact
does) permit the consideration of post-separation conduct as
“shed[ding] light on ... whether the person seeking standing
was ever viewed as a parent-like figure.” Id. I differ with
the Majority as to how post-separation conduct should be
considered and as to the manner in which such conduct plays
a role in this case.

The Majority recognizes that there is “potential for
misconduct” inasmuch as a parent can withhold the child from
the third party in an attempt to destroy an in loco parentis
relationship. Id. Though it acknowledges this concern, the
Majority deems it no bar to consideration of C.G.'s post-
separation conduct, and “decline[s] to foreclose a trial court
from reviewing all relevant evidence....” Id. The elasticity of
this standard gives me pause. If there is evidence that the third
party has assumed parental status and discharged parental
duties during the relationship, and if there is evidence that
the custodial parent purposefully **918  withheld the child,
then post-separation conduct should not be considered for
purposes of denying standing to the third party. This Court
should not countenance even the suggestion that a parent
unilaterally can erase from a child's life a third party who, in
all material respects, acted as a parent.

The Majority maintains that the trial court in this case did
not premise C.G.'s lack of standing upon her post-separation
conduct. Id. Instead, the Majority opines, the trial court
“simply concluded” that the post-separation conduct was
“consistent” with the trial court's conclusion that C.G. did not
act *463  as a parent. Id. In ruling that C.G. did not act in
loco parentis, the trial court considered that C.G. removed
J.H. and Child from C.G.'s health insurance after separation
and reasoned that doing so was consistent with C.G.'s post-
separation conduct of ending any financial support and
arranging for J.H. and Child to leave the shared residence.
Trial Court Opinion at 6-7. The trial court also emphasized
the fact that C.G.'s extended family did not maintain a
relationship with Child following separation. Id. at 8. Finally,
the trial court devoted one of the six categories it considered
in determining in loco parentis standing to post-separation
conduct. Id. at 9-10. In fact, the trial court began that portion
of its analysis with: “Perhaps most telling that [C.G.] did not
assume the role of a parent is her conduct post-separation.”
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Id. at 9. Given that this case hinged upon credibility findings
— in that the parties and their witnesses agreed upon very
few facts — it appears that C.G.'s post-separation conduct
weighed heavily in the trial court's finding that C.G. lacked
standing to pursue custody.

The standard that Pennsylvania courts should follow is to
foreswear consideration of any post-separation conduct until
after they determine whether the custodial parent withheld the
child from the third party. Only if the trial court decides that
the parent did not withhold the child should the court consider
post-separation conduct. This will prevent post-separation
conduct from being deployed as a thumb upon the scale unless
and until the trial court determines that it was the third party,
rather than the custodial parent, who decided to limit post-
separation contact. Unlike the Majority, I do not view the
trial court's consideration of post-separation conduct here as
merely confirming its decision on standing. Instead, it appears
that this consideration figured significantly as a distinct and
influential factor in the trial court's analysis.

That said, I recognize and respect the reality that the trial
court made a finding that J.H. did not withhold the child from
C.G. Id. at 10. Accordingly, even under the test that I advance

here, the trial court would have been free to consider the post-
separation conduct.

*464  * * * * * *

In sum, I think that today's case is a missed opportunity
for this Court to address the role of intent in analyzing
parental standing in ART cases. I differ as well with
the Majority's assessment of the manner in which post-
separation conduct can be considered in weighing in loco
parentis claims. These differences notwithstanding, we are
bound on appellate review by the trial court's fact-finding
and credibility determinations. Under that familiar standard,
regardless of my divergences from the Majority's rationale,
C.G. lacked standing to pursue custody here. Accordingly, I
concur in the result.

Justice Donohue joins the concurring opinion.

All Citations
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Footnotes
1 The parties agree that at the time of Child's birth in 2006, same-sex second-parent adoption was not legal in Florida, and

although it became legal in 2010, the parties did not discuss pursuing adoption. See N.T., 2/5/16, at 8 (C.G. testified the
parties did not talk about adoption following its legalization in Florida); id. at 57(J.H testified the issue of adoption “was
never raised.”); see also N.T., 4/12/16, at 310.

2 C.G. lists the dates of J.H. and Child's move from the shared residence and their move to Pennsylvania as occurring in
February and July of 2011, respectively. See Custody Compl., 12/8/15, at ¶ 12. However, the record indicates that the
relevant time of separation began in 2012. See, e.g. N.T., 2/5/16, at 5-6 (C.G. testified that she and J.H. separated in
February 2012 and that J.H. moved to Pennsylvania in July 2012, and acknowledged the error in the custody complaint.).

3 Because the trial court sustained the preliminary objection regarding standing, it did not rule on J.H.'s preliminary objection
in the nature of a demurrer.

4 C.G. notes that in 2014, for example, there were 60,000 live births that were the result of in vitro fertilization and the
number of children born as a result of donor gametes and gestational carriers has increased. See C.G.'s Brief at 25.

5 C.G. devotes a portion of her argument to the state of law in Florida at the time of her relationship with and separation
from J.H., in particular its restrictions on same-sex marriage and adoption around the time of Child's birth. See C.G.'s
Brief at 39-47. She argues the trial court's analysis and Superior Court's affirmance did not give due consideration to
these legal barriers and instead “the courts below considered the state of law in Florida as a legal conclusion that C.G. is
not a parent.” Id. at 46. She posits to allow these legal impediments to serve as evidence that she lacked intent is unfair
to C.G., and others similarly situated “as it allows the discriminatory treatment of LGBT parents-even where the treatment
has been held to be unconstitutional-to continue to injure litigants in perpetuity.” Id.
C.G. seems to suggest she is entitled to a presumption of parentage based on, inter alia, the uncontested fact that she
and J.H. participated in a commitment ceremony in Florida prior to Florida's recognition of same-sex marriage. See, e.g.
Brinkley v. King, 549 Pa. 241, 701 A.2d 176, 177 (1997) (OAJC) (“One of the strongest presumptions in Pennsylvania
law is that a child conceived or born in marriage is a child of the marriage.”). However, addressing whether a commitment
ceremony in another state should be considered a marriage for purposes of applying presumptions of parentage is beyond
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the scope of the legal issue presented and the facts of this case. The trial court explained in its Pa.R.A.P. 1925(a) opinion
that it wished to clarify that the focus of its analysis was on C.G.'s “actions and/or lack of actions. This finding in no way
unconstitutionally restricts persons in a same-sex relationship from being able to reproduce and share legal parentage.”
Trial Ct. Op., 10/31/16. Moreover, it is not disputed that the parties declined to register with their county as domestic
partners or pursue adoption once it became legal.

6 Academy of Adoption and Assisted Reproduction Attorneys has submitted an amicus curiae brief in support of C.G.
Amicus argues the trial court erred by concluding that biology and adoption are the only means to achieve legal parentage
in Pennsylvania, the word “parent” is not sufficiently defined, and Pennsylvania should broaden the concept of parentage
to determine who a parent is through the eyes of the child.

7 J.H. further contends that presumptions of parentage are not implicated in this case, despite Judge Musmanno's
suggestion in his concurring opinion. See J.H.'s Brief at 57-60. Specifically, she acknowledges the unavailability of
marriage, but highlights the parties did not formalize their union by registering as domestic partners in their county, an
option available to them, and further that Child was born because of the unilateral decision of J.H. Id. at 58-59.

8 C.G. argues L.S.K. stands for the proposition that Pennsylvania courts have recognized that “a person who intends to
create children through assistive reproductive technology ought to be held legally responsible” for the children on the
same basis as a parent. C.G.'s Brief at 29. In that case, Mother, L.S.K., and H.A.N. were in a same-sex relationship
and Mother eventually bore five children conceived through artificial insemination. L.S.K., 813 A.2d at 874. The couple
separated after approximately seven years of living as a family, and H.A.N. filed a complaint for custody. The trial court
granted H.A.N. shared legal and partial physical custody, ruling that she stood in loco parentis to the children, see 23
Pa.C.A. § 5324(2), not that she was a parent to the children under Section 5324(1). H.A.N. attempted to avoid paying
child support for the children, which the trial court denied. The Superior Court affirmed the trial court's determination
based on equitable principles: “equity mandates that H.A.N. cannot maintain the status of in loco parentis to pursue an
action as to the children, alleging she has acquired rights in relation to them, and at the same time deny any obligation
for support merely because there was no agreement to do so.” Id. at 878. However, it did not conclude that H.A.N. was a
parent for the purpose of standing requirements. Rather, she was a third party who stood in loco parentis to the children.

9 23 Pa.C.S. § 2101 et seq.

10 We do not wish to imply that a biological parent may bargain away his or her child's right to support. See Kesler v.
Weniger, 744 A.2d 794, 796 (Pa. Super. 2000) (rejecting Father's argument that he had a sexual relationship with Mother
in order to help her conceive, under the impression she would not hold him responsible for child support).

11 Notwithstanding the fact that Pennsylvania has not recognized a definition of parent that is based on the mere intentions of
two people to be viewed as parents, Justice Dougherty expresses his concern that the failure to now recognize a broader
definition results in “a cramped interpretation of ‘parent’ ” that will inevitably inflict continued hardship on non-traditional
families, particularly same-sex couples undertaking to start a family. See Concurring Opinion, Dougherty, J., op. at 913–
14. In that regard, Justice Dougherty contends under today's decision “it remains impossible” for both partners in a same-
sex couple to have standing as legal parents in the absence of marriage or adoption, “as only one can be biologically
related to the child or contract to assume legal parentage.” Id. at 911–12. Similarly, Justice Wecht acknowledges that
the case law in this area has focused on a contractual relationship among intended parents (or persons who wish to
renounce parental claims) but concludes the decision today “does not go far enough” and should draw from earlier
decisions an intent-based recognition of parentage. See Concurring Opinion, Wecht., J., op. at 914–16. Justice Wecht
further imagines a scenario wherein a same-sex partner may be foreclosed from seeking standing as a parent. See id.
at 915–16. Respectfully, we disagree, and clarify that nothing in today's decision is intended to absolutely foreclose the
possibility of attaining recognition as a legal parent through other means. However, under the facts before this Court,
this case does not present an opportunity for such recognition, as the trial court found as fact that the parties did not
mutually intend to conceive and raise a child, and the parties did not jointly participate in the process. Indeed, despite the
disapproval expressed by the concurring opinions over the development of case law thus far on the evolving definition
of the term parent for purposes of standing, Justice Dougherty views it “unnecessary at this juncture to endorse any
particular new test for establishing standing as a parent.” Concurring Opinion, Dougherty, J., op. at 913. We agree that
“we must await another case with different facts before we may properly consider the invitation to expand the definition
of ‘parent.’ ” See id. at 913–14.
Justice Dougherty hypothesizes that it is impossible for both partners in a same-sex marriage to attain legal parentage
absent marriage or adoption. With respect for this perspective, we must disagree. We do not view today's decision or
the case law as developed to compel such a result. For example, in J.F., Biological Father's unmarried partner was
the intended mother of the children they sought to have via use of a surrogate. Although the issue in that case was
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not Partner's standing, but rather the non-biologically related surrogate's standing to the children she bore, the Superior
Court expressly declined to void the surrogacy contract. J.F., 897 A.2d at 1280. Likewise, in In re Baby S., the Superior
Court concluded that S.S., identified as the Intended Mother, in the surrogacy agreement was to be deemed the legal
mother. In re Baby S., 128 A.3d at 298. Although S.S. was married to biological Father, the court grounded its reasoning
in the principles espoused in the case law involving surrogacy agreements, not the presumption of parentage married
persons enjoy. Id. There is nothing to suggest in our case law that two partners in a same-sex couple could not similarly
identify themselves each as intended parents, notwithstanding the fact that only one party would be biologically related
to the child. However, this issue is not before the Court, and we are not tasked with defining the precise parameters
of contracts regarding assistive reproductive technology. Likewise, the doctrine of parentage by estoppel, which Justice
Wecht contends heterosexual-sex couples may avail themselves of to seek standing but which same-sex couples may
not, is not implicated by the facts before this Court.

12 We recognize that C.G. was unable to adopt Child at the time of his birth under Florida law. However, her argument is
that adoption should not be the sole means by which a non-biologically related person may obtain legal parentage of a
child, and that the intent of the parties should be determinative of the issue of parentage. We note C.G. acknowledged
in her complaint for custody that Child was born out of wedlock. Custody Compl., 12/8/15, at ¶ 3. Although she now
suggests a presumption should apply, she does not focus her argument on why an informal commitment ceremony,
without registering her relationship in her municipality as domestic partners, should compel application of the presumption
of parentage that married persons enjoy. We decline to speculate on what actions the parties may have taken had Florida
law been different at the time of Child's birth; however, as we have noted, the parties declined to seek recognition of
their union by registering as domestic partners and likewise declined to pursue adoption when it became available, while
the relationship was still intact.

13 We recognize the view of the concurring Justices favoring a definition of parent that would focus on the intent of the
parties as the operative fact in determining who is a parent under Section 5324(1); however the concurrences likewise
recognize that this case does not fall into such a framework. See Concurring Opinion, Dougherty, J., op. at 912–13;
Concurring Opinion, Wecht, J., op. at 916–17. Accordingly, as expressed supra, we agree with Justice Dougherty that
it is unnecessary at this time to expand the definition of parent or endorse a new standard under the facts before this
Court. See Concurring Opinion, Dougherty, J., op. at 913–14.

14 We note other jurisdictions have legislatively addressed the issue of parentage where assistive reproductive technology
is employed. See, e.g., 13 Del.C. § 8-201 (Delaware statute explaining that a mother-child relationship is established
between a woman and a child under a number of circumstances, including, the “woman having consented to assisted
reproduction by another woman ... which resulted in the birth of a child” and also outlining the scenarios by which one
is deemed a de facto parent); DC Code § 16-407 (Washington, D.C. statute establishing parentage in “collaborative
reproduction” in different contexts including gestational surrogacy arrangements and defining parent as the intended
parent regardless of a genetic connection to the child). As we have observed, however, in this case C.G. was not a party
to an agreement to conceive Child and did not intend to be a parent. Thus, even if this Court or the General Assembly
expanded the definition of parent, she would not be entitled to the relief she seeks.

15 The American Academy of Matrimonial Lawyers (AAML), Pennsylvania Chapter has submitted an amicus curiae brief in
support of C.G. AAML argues that C.G. has standing as a person in loco parentis to the Child, and the consideration of
post-separation conduct is irrelevant and may encourage bad behavior on the part of the parent with custody to withhold
the child.

16 The in loco parentis test has been applied in the same fashion regardless of whether the person seeking in loco parentis
is a former step-parent or a former same-sex partner who had not married the child's biological parent. See, e.g. Bupp
v. Bupp, 718 A.2d 1278, 1281-82 (Pa. Super. 1998); J.A.L., 682 A.2d at 1318-19.

17 Indeed, we find persuasive J.H.'s position that it would be incongruous to ignore all post-separation conduct between
a third-party and a child for the purpose of assessing whether the party stood in loco parentis, when the Adoption Act
provides that a petition seeking involuntary termination of a natural or adoptive parent's rights may be filed if the parent has
“evidenced a settled purpose of relinquishing parental claim to a child and has refused or failed to perform parental duties”
for a period of at least six months preceding the filing of the petition. 23 Pa.C.S. § 2511. To render all post-separation
conduct irrelevant would be to afford a person seeking in loco parentis standing, at any time, a greater advantage to
a natural or adoptive parent even in the event the third party had demonstrated his or her relinquishment of parental
claims to a child.

1 I do not intend to minimize the significant and fundamental right of biological or adoptive parents to control the upbringing
of their children. As the majority properly appreciates, the interest of parents in the care, custody, and control of their
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children “is perhaps the oldest [of the] fundamental liberty interest[s.]” Majority Opinion, at 898, quoting Troxel, 530 U.S.
at 65, 120 S.Ct. 2054. This fundamental right necessarily militates caution in expanding the category of those who may
be identified as a “parent.” However, in my respectful view, the law need not deny the salience of biological or adoptive
bonds to recognize the validity of additional indicia of parenthood.

2 Parenthetically, I note my agreement with the majority that the bond between a third party and a child is not dispositive
of in loco parentis standing. Furthermore, with regard to the issue of post-separation conduct, I agree “the relevant time
frame to determine whether a party stands in loco parentis is when the party developed the relationship with the child with
the acquiescence or encouragement of the natural parent.” Majority Opinion, at 910. I depart from the majority, however,
to the extent it implies post-separation conduct can be used against a party seeking in loco parentis status. See, e.g.,
Liebner v. Simcox, 834 A.2d 606, 611 (Pa. Super. 2003) (rejecting argument “that once in loco parentis status has been
obtained, it can be lost” due to post-separation conduct); J.A.L., 682 A.2d at 1322 (considering post-separation conduct
only to “reinforce” finding third party stood in loco parentis ).

1 For purposes of the discussion at hand, I include within the ART rubric the full variety of medical interventions designed
to allow for reproduction through means other than sexual intercourse, including in vitro fertilization, sperm and egg
donation, gestational surrogacy, and artificial insemination. See generally, Jillian Casey, Courtney Lee, & Sartaz Singh,
Assisted Reproductive Technologies, 17 Geo. J. Gender & Law 83, 83-85 (2016).

2 See Maj. Op. at 904–05. To this list, I would add that one can be found to be a parent, regardless of biology or adoption,
through the presumption of paternity, see Brinkley v. King, 549 Pa. 241, 701 A.2d 176, 178-79 (1997) (stating that a child
conceived or born during a marriage is presumed to be the husband's child), and paternity by estoppel. See Freedman v.
McCandless, 539 Pa. 584, 654 A.2d 529, 532-33 (1995) (“Estoppel in paternity actions is merely the legal determination
that because of a person's conduct (e.g., holding out the child as his own, or supporting the child) that person, regardless
of his true biological status, will not be permitted to deny parentage.”).

3 See Maj. Op. at 904–05 & n.11.

4 At the time that C.G. filed for custody, the applicable statute provided standing to pursue custody to a parent, a person
who stands in loco parentis, or a grandparent in certain specified circumstances. 23 Pa.C.S. § 5324 (2011). In response to
J.H.'s preliminary objections, C.G. asserted standing as a parent or, alternatively, as someone who stood in loco parentis
to Child. As the Majority notes, standing in custody cases is governed by statute. See T.B. v. L.R.M., 567 Pa. 222, 786
A.2d 913, 916 (2001) (stating that standing exists in custody cases when authorized by statute). Standing for custody
purposes implicates the fundamental liberty issue of a parent's ability to direct the care and custody of his or her child.
See generally Troxel v. Granville, 530 U.S. 57, 66, 120 S.Ct. 2054, 147 L.Ed.2d 49 (2000).

5 See T.B., 786 A.2d at 916 (“A third party has been permitted to maintain an action for custody ... where that party stands
in loco parentis to the child’’); Morgan v. Weiser, 923 A.2d 1183, 1186 (Pa. Super. 2007) (“As a general rule, third parties,
other than grandparents, usually do not have standing to participate as parties in child custody actions. An exception to
this general rule exists when the third party stands in loco parentis to the child.”).

6 See supra n.2.

7 “We must accept findings of the trial court that are supported by competent evidence of record, as our role does not
include making independent factual determinations. In addition, with regard to issues of credibility and weight of the
evidence, we must defer to the presiding trial judge who viewed and assessed the witnesses first-hand.” D.K. v. S.P.K.,
102 A.3d 467, 478 (Pa. Super. 2014).

8 With respect both to this issue and to the in loco parentis analysis, as the trial court noted, the testimony of the parties
and the witnesses was “in direct conflict.” T.C.O. at 5. The record provides testimony that, if found credible, would support
C.G.'s claims that she intended to be a parent and that she assumed a parental role and discharged parental duties.
Similarly, there is testimony that supports J.H.'s claims to the opposite effect. Because we are bound as a reviewing court
by the trial court's credibility findings, we must accept the testimony of J.H. and her witnesses.
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Synopsis
Background: Former romantic partner of child's biological
mother brought action for custody of child against biological
mother. The Court of Common Pleas, Lehigh County, Civil
Division, No. 2018-FC-0597, Melissa T. Pavlack, J., awarded
biological mother and former partner shared custody of child.
Mother appealed.

Holdings: The Superior Court, No. 2740 EDA 2018, Dubow,
J., held that:

[1] record supported finding that former partner rebutted
presumption supporting custody in favor of biological
mother, and

[2] former partner had burden to tip evidentiary scale that
shared legal custody was in child's best interest to even, not
down to partner's side.

Affirmed.

West Headnotes (20)

[1] Child Custody Retroactive operation

The Child Custody Act governs all custody
proceedings commenced after act went into
effect. 23 Pa. Cons. Stat. Ann. § 5321 et seq.

[2] Child Custody Decision and findings by
court

A trial court must delineate the reasons for its
decision when making an award of custody either
on the record or in a written opinion. 23 Pa. Cons.
Stat. Ann. §§ 5323(a), 5323(d), 5328(a).

2 Cases that cite this headnote

[3] Child Custody Decision and findings by
court

There is no required amount of detail for the
trial court's explanation for its decision to make
an award of child custody; all that is required
is that the enumerated factors are considered
and that the custody decision is based on those
considerations. 23 Pa. Cons. Stat. Ann. §§
5323(a), 5323(d), 5328(a).

2 Cases that cite this headnote

[4] Child Custody Welfare and best interest of
child

The paramount concern in child custody cases is
the best interests of the child.

[5] Child Custody Welfare and best interest of
child

The best-interests standard in custody cases,
decided on a case-by-case basis, considers all
factors that legitimately have an effect upon the
child's physical, intellectual, moral, and spiritual
well-being. 23 Pa. Cons. Stat. Ann. § 5321 et seq.

1 Cases that cite this headnote

[6] Child Custody Discretion

Superior Court reviews a child custody
determination for an abuse of discretion.

3 Cases that cite this headnote

[7] Child Custody Discretion

When reviewing an award of child custody,
the Superior Court will not find an abuse of
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discretion merely because a reviewing court
would have reached a different conclusion. 23
Pa. Cons. Stat. Ann. § 5321 et seq.

4 Cases that cite this headnote

[8] Child Custody Discretion

When reviewing a child custody award, the
Superior Court will find a trial court abuses
its discretion if, in reaching a conclusion, it
overrides or misapplies the law or the record
shows that the trial court's judgment was
either manifestly unreasonable or the product of
partiality, prejudice, bias, or ill will. 23 Pa. Cons.
Stat. Ann. § 5321 et seq.

5 Cases that cite this headnote

[9] Child Custody Review

When the Superior Court reviews a trial court's
best interests analysis in child custody matters,
its scope of review is broad, but it is bound by
findings supported in the record and may reject
conclusions drawn by the trial court only if they
involve an error of law or are unreasonable in
light of the sustainable findings of the trial court.

[10] Child Custody Credibility of witnesses

When reviewing an award of child custody, on
issues of credibility and weight of the evidence,
the Superior Court defers to the findings of
the trial judge, who has had the opportunity to
observe the proceedings and demeanor of the
witnesses. 23 Pa. Cons. Stat. Ann. § 5321 et seq.

1 Cases that cite this headnote

[11] Child Custody Discretion

The Superior Court can only interfere with a trial
court's decision to award child custody where
the custody order is manifestly unreasonable as
shown by the evidence of record. 23 Pa. Cons.
Stat. Ann. § 5321 et seq.

[12] Child Custody Presumption in favor of
parent

The parent has a prima facie right to custody as
against a third party, which will be forfeited only
if convincing reasons appear that the child's best
interest will be served by an award to the third
party. 23 Pa. Cons. Stat. Ann. § 5327(b).

1 Cases that cite this headnote

[13] Child Custody Presumption in favor of
parent

Given the presumption in favor of a biological
parent in a custody dispute with a third party,
even before the proceedings start, the evidentiary
scale is tipped, and tipped hard, to the biological
parents' side.

2 Cases that cite this headnote

[14] Child Custody Scope of inquiry

Child Custody Decision and findings by
court

When making a decision to award primary
physical custody to a nonparent, the trial court
must hear all evidence relevant to the child's best
interest and then decide whether the evidence on
behalf of the third party is weighty enough to
bring the scale up to even and down on the third
party's side.

3 Cases that cite this headnote

[15] Child Custody Burden of proof

Child Custody Degree of proof

Principles that evidentiary scale is tipped hard
to biological parents' side and that a nonparent
must present evidence that tips the scale down to
the nonparent's side do not preclude an award of
custody to the nonparent but simply instruct the
trial court that the nonparent bears the burden of
production and the burden of persuasion and that
the nonparent's burden is heavy.
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[16] Child Custody Welfare and best interest of
child

When determining child custody, while
Commonwealth places great importance on
biological ties, it does not do so to the extent that
the biological parent's right to custody will trump
the best interests of the child.

1 Cases that cite this headnote

[17] Child Custody Welfare and best interest of
child

In all child custody matters, the Commonwealth's
primary concern is, and must continue to be, the
well-being of the most fragile human participant,
that of the minor child.

1 Cases that cite this headnote

[18] Child Custody In loco parentis;  de facto
parents

Child Custody Degree of proof

When determining child custody, once it is
established that someone who is not the
biological parent is in loco parentis, that person
does not need to establish that the biological
parent is unfit but instead must establish by
clear and convincing evidence that it is in the
best interests of the children to maintain that
relationship or be with that person.

1 Cases that cite this headnote

[19] Child Custody Presumption in favor of
parent

Record supported finding that former romantic
partner rebutted presumption supporting custody
in favor of biological mother by evidence that
was clear and convincing based upon undisputed
decisions regarding custody that parties had
made together both prior to and following their
separation, such that award of shared physical
and legal custody of child between biological
mother and former partner was warranted;
couple were in committed romantic relationship
when decision was made to conceive child
by artificial insemination using sperm from

partner's brother, couple ended their relationship
shortly after birth of child, and partners had
informal custody agreement to share physical
custody of child for over three years after end of
relationship. 23 Pa. Cons. Stat. Ann. § 5321 et
seq.

[20] Child Custody Joint custody

In action seeking shared legal custody of child,
former romantic partner of biological mother of
child had burden to tip evidentiary scale that
shared legal custody was in child's best interest
to even, not down to partner's side.

*393  Appeal from the Order Entered August 28, 2018, In
the Court of Common Pleas of Lehigh County Civil Division
at No(s): 2018-FC-0597, Melissa T. Pavlack, J.

Attorneys and Law Firms

Michael R. Shelton, Doylestown, for appellant

BEFORE: OLSON, J., DUBOW, J., and STEVENS,* P.J.E.

Opinion

OPINION BY DUBOW, J.:

Appellant, M.A., who is the biological mother of V.L.
(“Child”), appeals from the August 28, 2018 Order, which
awarded shared legal and physical custody of Child to
Appellant and R.L., Child's non-biological mother and
Appellant's former paramour. Upon careful review, we affirm.

The relevant factual and procedural history is as follows.
Appellant and R.L. were involved in a committed romantic
relationship in 2012 when they made a decision together
to conceive Child by impregnating Appellant via artificial
insemination using sperm from R.L.'s brother. The couple
planned and prepared for Child's birth together, including
decorating a nursery and shopping for baby supplies. R.L. was
present at Child's birth, R.L. chose Child's first name, and the
couple decided together to give Child R.L.'s surname. Soon
after Child's birth, the couple broke up.
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Under an informal agreement, Child lived with Appellant
and spent every other weekend with R.L. until June 2014,
when Appellant and R.L. agreed to share 50/50 custody of
Child. Child spent alternating weeks with Appellant and R.L.
until an incident in February 2018, when R.L. called the
daycare where Appellant worked and Child attended. R.L.
complained that Appellant was having too much contact with
Child, including taking Child off the premises during the day.
As a result of the phone call, Appellant stopped the weekly
custody rotation.

On May 10, 2018, R.L. filed a Complaint for Custody of
then-5-year-old Child. On June 29, 2018, after a hearing,
the trial court granted R.L. “in loco parentis ” status, and
therefore standing, to pursue any *394  form of physical or

legal custody of Child pursuant to 23 Pa.C.S. § 5324(2).1 On
August 23, 2018, after a pre-trial conference, the trial court
held a custody hearing.

On August 28, 2018, the trial court awarded Appellant
and R.L. shared legal and physical custody of Child, and,
inter alia, ordered Child to spend alternating weeks with
Appellant and R.L. On the same day, the trial court issued a
Memorandum of Factors, which reviewed and made findings
regarding the 23 Pa.C.S. § 5328 Custody Factors. This timely

appeal followed.2

*395  Appellant raises the following issues on appeal:

[1.] Has the [nonparent] litigant met her burden of proof
under [23 Pa.C.S. § 5327(b) ] by presenting clear and
convincing evidence that [nonparent] should have the
same amount of physical custodial time as a parent in a
case where the parent seeks primary physical custody of
the child?

[2.] Did the Court err as a matter of law when it awarded
equal physical custodial time to a parent and [nonparent]
after weighing all relevant factors evenly between the
parties in its Memorandum and Opinion?

Appellant's Brief at 3.

[1]  [2]  [3] The Child Custody Act, 23 Pa.C.S. §§
5321-5340, governs all custody proceedings commenced
after January 24, 2011. E.D. v. M.P., 33 A.3d 73, 77 (Pa.
Super. 2011). The Custody Act requires a trial court to
consider all of the Section 5328(a) best interests factors when
“ordering any form of custody.” 23 Pa.C.S. § 5328(a). A
trial court must “delineate the reasons for its decision when

making an award of custody either on the record or in a
written opinion.” S.W.D. v. S.A.R., 96 A.3d 396, 401 (Pa.
Super. 2014). See also 23 Pa.C.S. § 5323(a) and (d). However,
“there is no required amount of detail for the trial court's
explanation; all that is required is that the enumerated factors
are considered and that the custody decision is based on those
considerations.” M.J.M. v. M.L.G., 63 A.3d 331, 336 (Pa.
Super. 2013).

[4]  [5] “The paramount concern in child custody cases
is the best interests of the child.” C.G. v. J.H., –––
Pa. ––––, 193 A.3d 891, 909 (2018). “The best-interests
standard, decided on a case-by-case basis, considers all
factors which legitimately have an effect upon the child's
physical, intellectual, moral and spiritual well-being.” M.J.N.
v. J.K., 169 A.3d 108, 112 (Pa. Super. 2017).

[6]  [7]  [8] This Court reviews a custody determination for
an abuse of discretion. In re K.D., 144 A.3d 145, 151 (Pa.
Super. 2016). We will not find an abuse of discretion “merely
because a reviewing court would have reached a different
conclusion.” Id. (citation omitted). Rather, “[a]ppellate courts
will find a trial court abuses its discretion if, in reaching a
conclusion, it overrides or misapplies the law, or the record
shows that the trial court's judgment was either manifestly
unreasonable or the product of partiality, prejudice, bias or ill
will.” Id.

[9]  [10]  [11] Further, when this Court reviews a trial
court's “best interests” analysis in custody matters, our scope
of review is broad, but we are “bound by findings supported
in the record, and may reject conclusions drawn by the trial
court only if they involve an error of law, or are unreasonable
in light of the sustainable findings of the trial court.” Saintz
v. Rinker, 902 A.2d 509, 512 (Pa. Super. 2006) (quotation
and citation omitted). Importantly, “[o]n issues of credibility
and weight of the evidence, we defer to the findings of
the trial judge who has had the opportunity to observe the
proceedings and demeanor of the witnesses.” K.T. v. L.S.,
118 A.3d 1136, 1159 (Pa. Super. 2015) (citation omitted).
We can only interfere where the “custody order is manifestly
unreasonable as shown by the evidence of record.” Saintz,
902 A.2d at 512 (citation omitted).

*396  In her first issue, Appellant avers that R.L., the
non-biological mother, did not present clear and convincing
evidence that she should have equal custodial time as
Appellant, the biological mother. Appellant's Brief at 6-7.
Appellant argues that 23 Pa.C.S. § 5327 requires a trial court
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to apply a presumption in favor of a “biological parent”
as opposed to a “nonparent litigant” and that R.L. did not
meet her burden of proof to overcome the presumption
in favor of Appellant. Id. at 7. Appellant argues that the
“scale was already tipped hard” to Appellant before the
trial and that it was R.L.'s burden as a nonparent litigant to
“tip the scale in favor of [R.L.]” rather than “tip the scale
only to equal” in order to obtain shared physical custody
with equal custodial time. Id. Finally, Appellant asserts
that the trial court erred when it considered the previous
informal custody arrangement between Appellant and R.L
as dispositive evidence in determining whether R.L. met her
burden of proof. Id. For the following reasons, Appellant is
not entitled to relief.

[12] The parent has a prima facie right to custody, “which
will be forfeited only if convincing reasons appear that the
child's best interest will be served by an award to the third
party.” V.B. v. J.E.B., 55 A.3d 1193, 1199 (Pa. Super. 2012)
(quoting Charles v. Stehlik, 560 Pa. 334, 744 A.2d 1255,
1258 (2000) ). Section 5327 of the Custody Act pertains to
cases “concerning primary physical custody” and provides
that, “[i]n any action regarding the custody of the child
between a parent of the child and a nonparent, there shall be a
presumption that custody shall be awarded to the parent. The
presumption in favor of the parent may be rebutted by clear
and convincing evidence.” 23 Pa.C.S. § 5327(b). This Court
has defined clear and convincing evidence “as presenting
evidence that is so clear, direct, weighty, and convincing so
as to enable the trier of fact to come to a clear conviction,
without hesitation, of the truth of the precise facts in issue.”
M.J.S. v. B.B. v. B.B., 172 A.3d 651, 660 (Pa. Super. 2017)
(citations and internal quotation marks omitted).

[13]  [14] Accordingly, “even before the proceedings start,
the evidentiary scale is tipped, and tipped hard, to the
biological parents' side.” V.B., 55 A.3d at 1199 (quoting
Charles, 744 A.2d at 1258). When making a decision to award
primary physical custody to a nonparent, the trial court must
“hear all evidence relevant to the child's best interest, and
then, decide whether the evidence on behalf of the third party
is weighty enough to bring the scale up to even, and down
on the third party's side.” Id. (quoting McDonel v. Sohn, 762
A.2d 1101, 1107 (Pa. Super. 2000) ).

[15]  [16]  [17]  [18] These principles do not preclude an
award of custody to the nonparent but simply instruct the trial
court that the nonparent bears the burden of production and
the burden of persuasion and that the nonparent's burden is

heavy. Jones v. Jones, 884 A.2d 915, 918 (Pa. Super. 2005).
It is well settled, “[w]hile this Commonwealth places great
importance on biological ties, it does not do so to the extent
that the biological parent's right to custody will trump the
best interests of the child. In all custody matters, our primary
concern is, and must continue to be, the well-being of the most
fragile human participant—that of the minor child.” Charles,
744 A.2d at 1259. “Once it is established that someone who is
not the biological parent is in loco parentis, that person does
not need to establish that the biological parent is unfit,
but instead must establish by clear and convincing evidence
that it is in the best interests of the children to maintain that
relationship or be with that person.” Jones, 884 A.2d at 917
(emphasis in original).

*397  The crux of Appellant's first argument is that R.L.
failed to present clear and convincing evidence to rebut the
statutory presumption in favor of awarding primary physical
custody to Appellant as opposed to R.L. Appellant's Brief at
7-8.

[19] Instantly, R.L. filed a Custody Complaint seeking
shared physical and legal custody, to memorialize the
informal custody agreement that had been in place between
her and Appellant for several years. In response, Appellant
stated on the record that she was seeking primary physical
custody. N.T. Custody Hearing, 10/16/18, at 100-01. The
trial court recognized a statutory presumption in favor
of Appellant but made a finding that “R.L. rebutted that
presumption by evidence that was so clear and convincing
based upon the undisputed decisions regarding custody that
the parties had made together both prior to and following their
separation.” See Trial Court Opinion, filed 10/22/10, at 6. The
trial court found R.L.'s testimony to be credible that Appellant
and R.L. had an informal agreement to share physical custody
of Child on a weekly rotation from June 2014 until February
2018. Id. at 7. The trial court made a finding that Child had
been thriving in this 50-50 custody arrangement for 70% of
his life, and that the only reason Appellant discontinued the
week-to-week arrangement was because Appellant was upset
when R.L. contacted Appellant's place of employment. Id.
at 7-8. Accordingly, the trial court found that the “evidence
and testimony was clear, direct, weighty, and convincing” that
“the scale was tipped to even between R.L. and [Appellant]”
and Child's “best interest had been served for the majority of
his life by implementing the week-to-week physical custody.”
Id. at 7, 11. Based on these findings, which are supported in
the record, the trial court awarded shared physical and legal
custody of Child to R.L. and Appellant.
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Appellant argues that the court applied the incorrect burden
when it only required R.L. to present clear and convincing
evidence to “tip the scale only to equal” rather than “tip the
scale in favor of [R.L.]” prior to awarding shared physical
custody. Id. at 10. The trial court opined:

The parents have a prima facie right to custody, which
will be forfeited only if convincing reasons appear that
the child's best interest will be served by an award to
the third party. Thus, even before the proceedings start,
the evidentiary scale is tipped, and tipped hard, to the
biological parents' side. In a case of shared physical
custody, this [c]ourt views the scale analogy as placing
the burden on the non-biological parent to tip that scale to
equal. It is not believed that the burden was for the non-
biological parent to tip the scale down farther than equal,
as that may well result in an award of primary physical
custody to the non-biological parent[.]

Trial Court Opinion, filed 10/22/18, at 5-6. We agree.

[20] Indeed, this Court has long required a trial court to
“decide whether the evidence on behalf of the third party is
weighty enough to bring the scale up to even, and down on
the third party's side” prior to awarding primary physical
custody to a nonparent. See V.B., 55 A.3d at 1199. See
also Charles, 744 A.2d 1255 (upholding award of primary
physical custody to stepfather instead of father following
mother's death); McDonel, 762 A.2d at 1107 (upholding
award of primary physical custody to maternal aunt and uncle
instead of father following mother's death); Jones, 884 A.2d
at 918 (upholding award of primary physical custody to non-
biological mother of children born to same-sex partners by
artificial insemination). However, *398  Appellant has failed
to cite any legal authority that requires a third party to tip the
scale in their favor prior to awarding shared physical custody.
Our precedent merely requires the scale to tip to the third
party's side prior to awarding primary physical custody to
the third party and, thus, we find no error in the trial court's
finding that, in this case, when the scale was “tipped to even,”
an award of shared legal custody was in Child's best interest.

Finally, Appellant argues that the “previous informal
arrangement between the parties should not be dispositive in
determining whether [R.L.] met her burden” and challenges
the weight that the trial court placed on this evidence.
Appellant's Brief at 11. The trial court engaged in an analysis
of the Section 5328 custody factors and the record supports
the trial court's findings. As stated above, on issues of
credibility and weight of the evidence, we defer to the findings

of the trial judge. See K.T., 118 A.3d at 1159. Accordingly,
we find no error.

The trial court applied the statutory presumption in favor
of Appellant, found that clear and convincing evidence
rebutted that presumption, found that shared physical and
legal custody was in Child's best interest, and awarded shared
physical and legal custody to Appellant and R.L. The record
supports the trial court's findings. Accordingly, Appellant is
not entitled to relief on her first issue.

In her second issue, Appellant avers that the trial court erred
in awarding shared physical custody when the trial court
determined that all of the Section 5328 factors weighed
evenly between the parties because the court is required to
apply a presumption in favor of Appellant. Appellant's Brief
at 12-17. Appellant further argues that the record is devoid of
evidence that she is unable to care for Child. Id. at 16.

Appellant fails to cite any authority to support her bald
assertion that, because of the statutory presumption in favor
of a parent, if all of the Section 5328 factors are equal, then a
parent should automatically get primary physical custody of
a child instead of a third party. On the contrary, in a custody
dispute, the best-interests standard is decided on a case-by-
case basis and “considers all factors which legitimately have
an effect upon the child's physical, intellectual, moral and
spiritual well-being.” M.J.N., 169 A.3d at 112.

Once the trial court granted R.L. in loco parentis status,
R.L. did not need to establish that Appellant was “unfit” or
deficient in any of the Section 5328 custody factors; R.L.
merely needed to establish that it was in Child's best interest
to maintain a relationship with her. See Jones, 884 A.2d at
917. Accordingly, Appellant's second issue lacks merit.

The trial court engaged in an analysis of the Section 5328
custody factors, applied the statutory presumption in favor
of Appellant, found that clear and convincing evidence
rebutted that presumption, found that shared physical and
legal custody was in Child's best interest, and awarded shared
physical and legal custody to Appellant and R.L. The record
supports the trial court's findings. Accordingly, we find no
error.

Order affirmed.
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Footnotes
* Former Justice specially assigned to the Superior Court.

1 “The term in loco parentis literally means in the place of a parent.” M.L.S. v. T.H.-S., 195 A.3d 265, 267 (Pa. Super. 2018)
(citation and quotation omitted). Section 5324, inter alia, grants standing to file an action for any form of custody to “[a]
parent of the child” or “[a] person who stands in loco parentis to the child[.]” 23 Pa.C.S. §§ 5324(1), (2). We acknowledge
that the trial court's June 29, 2018 Order did not grant R.L. standing to pursue custody as a parent pursuant to Section
5324(1) despite the Custody Complaint averring: 1) R.L. and Appellant planned to conceive Child together and they were
involved in an intimate relationship prior to, during, and after Child's birth; 2) Child has been living with R.L. every other
week for most of his life; 3) Child calls R.L. Mother and they have a parent/child bond; and 4) R.L. has acted as a parent to
Child for Child's entire life. See Order, 6/29/18; Custody Complaint, 5/10/18, at ¶¶ 4, 5. Rather, the Order only granted R.L
standing to pursue custody in loco parentis pursuant to Section 5324(2). R.L. failed to challenge this Order. Accordingly,
we are constrained to review this case pursuant to R.L.'s in loco parentis, or third party, status.
We recognize that our Supreme Court has recently declined to expand the definition of the term “parent” under Section
5324(1) in a case where a biological mother's same-sex unmarried former partner sought standing as a “parent,” when
the former partner did not jointly participate in the child's conception and hold the child out as her own. See C.G. v. J.H.,
––– Pa. ––––, 193 A.3d 891, 906 (2018). The Court recognized that Section 5324 does not define the term parent and
acknowledged, “the reality of the evolving concept of what comprises a family cannot be overlooked.” Id. at 900. However,
bound by the trial court's findings that the former partner did not intend to conceive the Child, the Court concluded, “this
case does not provide this Court with a factual basis on which to further expand the definition of the term parent under
Section 5324(1).” Id. at 906.
Here, R.L. did intend to conceive Child and did hold Child out as her own. Nevertheless, even though this case might
provide a factual basis on which to expand the definition of the term “parent” under Section 5324(1), that issue is not
before us and, as stated above, we are constrained to review this case treating R.L. as a third party rather than a parent.
We, however, agree with the Supreme Court that the evolving nature of family relationships requires the appellate courts
to re-examine the definition of “parent” under Section 5324(1).

2 The instant appeal is a children's fast track case. When Appellant filed a Notice of Appeal, she failed to file a concise
statement of errors complained of on appeal pursuant to Pa.R.A.P. 1925(a)(2)(i) and Pa.R.A.P. 905(a)(2) or provide
notice of the appeal to the trial court judge pursuant to Pa.R.A.P. 906(a)(2). When the trial court learned of the appeal
on October 2, 2018, the court ordered Appellant to file a Concise Statement of Matters Complained of on Appeal within
seven days. On October 10, 2018, Appellant filed a Concise Statement of Matters Complained of on Appeal. On October
22, 2018, the trial court filed a Pa.R.A.P. 1925(a) Opinion. Because Appellant failed to comply with Pa.R.A.P 1925(a)(2)
(i) and Pa.R.A.P. 905(a)(2), Appellant's Notice of Appeal is defective. See In re K.T.E.L., 983 A.2d 745, 747 (Pa. Super.
2009) (holding that the failure of an appellant in a children's fast track case to file contemporaneously a concise statement
with the notice of appeal pursuant to rules 905(a)(2) and 1925(a)(2), will result in a defective notice of appeal and the
disposition of the defective notice of appeal will then be decided on a case by case basis). However, as Appellant's
procedural misstep has not prejudiced the other party and does not impede our review of the matter, we decline to quash
or dismiss this appeal for noncompliance. See id. See also Coffman v. Kline, 167 A.3d 772, 776 (Pa. Super. 2017),
appeal denied, 645 Pa. 698, 182 A.3d 433 (2018) (observing that when an appellant fails to serve the notice of appeal
on the trial court judge per Rule 906(a)(2), this Court has discretion to take any appropriate action).

End of Document © 2022 Thomson Reuters. No claim to original U.S.
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