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•

Califano v. Goldfarb (Argued Oct. 5, 1976; Decided Mar. 2, 1977)
Ginsburg argued for the appellee. Leon Goldfarb was a widower who applied for survivor's benefits under
the Social Security Act. Even though his wife Hannah had paid Social Security taxes for 25 years, his
application was denied. To be eligible for benefits under 42 U.S.C. Section 402, he must have been
receiving half his support from his wife at her time of death. Section 402 did not impose this requirement on
widows whose husbands had recently passed away. Goldfarb challenged this statute under the Due
Process Clause of the Fifth Amendment in the United States District Court for the Eastern District of New
York. The District Court ruled that the statute was unconstitutional. The Government appealed to the
Supreme Court

•

Weinberger v. Wiesenfeld (Argued Jan. 20, 1975; Decided Mar. 19, 1975)
Ginsburg argued for the appellee. Stephen Wiesenfeld and Paula Polatschek were married in 1970.
Polatschek had worked as a teacher for the five years prior to their marriage and continued teaching after
they were married. Her salary was the principle source of the couple’s income, and social security
contributions were regularly deducted from her salary. In 1972, Polatschek died in childbirth, which left
Wiesenfeld with the care of their newborn son. Wiesenfeld applied for social security benefits for himself and
his son, and was told that his son could receive them but that he could not. Social Security Act provides
benefits based on the earnings of a deceased husband and father that are available to both the children and
the widow. The benefits for a deceased wife and mother, however, are only available to the children. In
1973, Wiesenfeld sued on behalf of himself and similarly situated widowers. He claimed that the relevant
section of the Social Security Act unfairly discriminated on the basis of sex and sought summary judgment.
A three-judge panel of the district court granted Wiesenfeld’s motion for summary judgment.

•

Kahn v. Shevin (Argued Feb. 25-26, 1974; Decided Apr. 24, 1974)
Ginsburg argued for the appellant. Since 1941, Florida has granted a $500 property tax exemption for
widows but no similar exemption for widowers. Widower Mel Kahn applied to the Dade County Tax
Assessor’s Office for the property tax exemption, which was denied. He sued in circuit court and sought a
declaratory judgment. The circuit court held that the statute was gender-based and therefore violated the
Equal Protection Clause of the Fourteenth Amendment. The Florida Supreme Court reversed and held that
the gender classification had a “fair and substantial relation” to the purpose of the legislation.
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United States Supreme Court
CALIFANO v. GOLDFARB(1977)
No. 75-699
Argued: October 5, 1976
Decided: March 2, 1977
Under the Social Security Act survivors' benefits based on the earnings of a deceased husband
covered by the Act are payable to his widow regardless of dependency, but under 42 U.S.C. 402
(f) (1) (D) such benefits on the basis of the earnings of a deceased wife covered by the Act are
payable to her widower only if he was receiving at least half of his support from her. In a suit
challenging these provisions, a three-judge District Court held that the different treatment of men
and women mandated by 402 (f) (1) (D) constituted invidious discrimination against female
wage earners by affording them less protection for their surviving spouses than is provided to
male employees. Held: The judgment is affirmed. Pp. 204-217; 217-224.
396 F. Supp. 308, affirmed.
MR. JUSTICE BRENNAN, joined by MR. JUSTICE WHITE, MR. JUSTICE MARSHALL, and MR.
JUSTICE POWELL, concluded that the gender-based distinction created by 402 (f) (1) (D)
violates the Due Process Clause of the Fifth Amendment. Weinberger v. Wiesenfeld, 420 U.S.
636 ; Frontiero v. Richardson, 411 U.S. 677 . Pp. 204-217.
(a) Such distinction, which results in the efforts of female workers required to pay social
security taxes producing less protection for their spouses than is produced by the efforts of
male workers, is constitutionally forbidden at least when supported by no more substantial
justification than "archaic and overbroad" generalizations or "old notions," such as
"assumptions as to dependency," that are more consistent with "the role-typing society has
long imposed" than with contemporary reality. Pp. 204-207.
(b) Equal protection analysis here cannot center solely on the distinction drawn between
widowers and widows but must be focused as well on the gender-based discrimination
against covered female wage earners. Pp. 207-209.

(c) The fact that a covered employee's interest in future social security benefits is
"noncontractual" does not preclude any claim of [430 U.S. 199, 200] equal protection denial,
but benefits "directly related to years worked and amount earned by a covered employee, and
not to the needs of the beneficiaries directly . . . must be distributed according to
classifications which do not without sufficient justification differentiate among covered
employees solely on the basis of sex," Wiesenfeld, supra, at 647. Pp. 210-212.
(d) It appears from 402 (f) (1) (D)'s phrasing and legislative history as well as from the general
scheme of the Old-Age, Survivors, and Disability Insurance benefits program, that the
differential treatment of nondependent widows and widowers results, not from a deliberate
congressional intention to remedy the arguably greater needs of the former, but rather from an
intention to aid the dependent spouses of deceased wage earners, coupled with a
presumption that wives are usually dependent. The only justification for a classification based
on this latter presumption is the unverified assumption that it would save the Government
time, money, and effort simply to pay benefits to all widows rather than to require proof of
dependency of both sexes, and such an assumption does not suffice to justify a gender-based
discrimination in the distribution of employment-related benefits. Pp. 212-217.
MR. JUSTICE STEVENS concluded that the relevant discrimination is against surviving male
spouses, rather than against deceased female wage earners, that such discrimination is
merely the accidental byproduct of a traditional way of thinking about females, and that
something more than accident is necessary to justify under the Fifth Amendment the
disparate treatment of persons who have as strong a claim to equal treatment as do similarly
situated surviving spouses. Pp. 217-224.
BRENNAN, J., announced the Court's judgment and delivered an opinion, in which WHITE,
MARSHALL, and POWELL, JJ., joined. STEVENS, J., filed an opinion concurring in the judgment,
post, p. 217. REHNQUIST, J., filed a dissenting opinion, in which BURGER, C. J., and STEWART
and BLACKMUN, JJ., joined, post, p. 224.
Deputy Solicitor General Jones argued the cause for appellant. With him on the brief were
Solicitor General Bork, Assistant Attorney General Lee, Howard E. Shapiro, and William Kanter.
Ruth Bader Ginsburg argued the cause for appellee. With her on the brief were Melvin L. Wulf and
Nadine Taub. [430 U.S. 199, 201]
MR. JUSTICE BRENNAN announced the judgment of the Court and delivered an opinion in which
MR. JUSTICE WHITE, MR. JUSTICE MARSHALL, and MR. JUSTICE POWELL joined.
Under the Federal Old-Age, Survivors, and Disability Insurance Benefits (OASDI) program, 42
U.S.C. 401-431 (1970 ed. and Supp. V), survivors' benefits based on the earnings of a deceased
husband covered by the Act are payable to his widow. Such benefits on the basis of the earnings
of a deceased wife covered by the Act are payable to the widower, however, only if he "was
receiving at least one-half of his support" from his deceased wife. 1 The question in this case is
[430 U.S. 199, 202] whether this gender-based distinction violates the Due Process Clause of
the Fifth Amendment.
A three-judge District Court for the Eastern District of New York held that the different treatment
of men and women mandated by 402 (f) (1) (D) constituted invidious discrimination against
female wage earners by affording them less protection for their surviving spouses than is
provided to male employees, 396 F. Supp. 308 (1975). 2 We noted probable jurisdiction. 424 U.S.
906 (1976). We affirm.

I
Mrs. Hannah Goldfarb worked as a secretary in the New York City public school system for
almost 25 years until [430 U.S. 199, 203] her death in 1968. During that entire time she paid in
full all social security taxes required by the Federal Insurance Contributions Act, 26 U.S.C. 31013126. She was survived by her husband, Leon Goldfarb, now aged 72, a retired federal employee.
Leon duly applied for widower's benefits. The application was denied with the explanation:
"You do not qualify for a widower's benefit because you do not meet one of the requirements
for such entitlement. This requirement is that you must have been receiving at least one half
support from your wife when she died." 3
The District Court declared 402 (f) (1) (D) unconstitutional primarily on the authority of
Weinberger v. Wiesenfeld, 420 U.S. 636 (1975), stating:
"[Section 402 (f) (1) (D)] and its application to this plaintiff, `deprive women of protection for
their families which men receive as a result of their employment.' Weinberger v. Wiesenfeld,
420 U.S. 636, 645 . . . (1975). See also Frontiero v. Richardson, 411 U.S. 677 . . . (1973)
.....
"Whatever may have been the ratio of contribution to family expenses of the Goldfarbs while
they both [430 U.S. 199, 204] worked, Mrs. Goldfarb was entitled to the dignity of knowing
that her social security tax would contribute to their joint welfare when the couple or one of
them retired and to her husband's welfare should she predecease him. She paid taxes at the
same rate as men and there is not the slightest scintilla of support for the proposition that
working women are less concerned about their spouses' welfare in old age than are men." 396
F. Supp., at 308-309

II
The gender-based distinction drawn by 402 (f) (1) (D) - burdening a widower but not a widow with
the task of proving dependency upon the deceased spouse - presents an equal protection
question indistinguishable from that decided in Weinberger v. Wiesenfeld, supra. That decision
and the decision in Frontiero v. Richardson, 411 U.S. 677 (1973), plainly require affirmance of the
judgment of the District Court. 4
The statutes held unconstitutional in Frontiero provided increased quarters allowance and
medical and dental benefits to a married male member of the uniformed Armed Services
whether or not his wife in fact depended on him, while a married female service member could
only [430 U.S. 199, 205] receive the increased benefits if she in fact provided over one-half of
her husband's support. To justify the classification, the Secretary of Defense argued: "[A]s an
empirical matter, wives in our society frequently are dependent upon their husbands, while
husbands rarely are dependent upon their wives. Thus, . . . Congress might reasonably have
concluded that it would be both cheaper and easier simply conclusively to presume that wives of
male members are financially dependent upon their husbands, while burdening female members
with the task of establishing dependency in fact." 411 U.S., at 688 -689. But Frontiero concluded
that, by according such differential treatment to male and female members of the uniformed
services for the sole purpose of achieving administrative convenience, the challenged statute
violated the Fifth Amendment. See Reed v. Reed, 404 U.S. 71, 76 (1971); Stanley v. Illinois, 405
U.S. 645, 656 -657 (1972); cf. Schlesinger v. Ballard, 419 U.S. 498, 506 -507 (1975).

Weinberger v. Wiesenfeld, like the instant case, presented the question in the context of the
OASDI program. There the Court held unconstitutional a provision that denied father's insurance
benefits to surviving widowers with children in their care, while authorizing similar mother's
benefits to similarly situated widows. Paula Wiesenfeld, the principal source of her family's
support, and covered by the Act, died in childbirth, survived by the baby and her husband
Stephen. Stephen applied for survivors' benefits for himself and his infant son. Benefits were
allowed the baby under 42 U.S.C. 402 (d) (1970 ed., Supp. III), but denied the father on the ground
that "mother's benefits" under 402 (g) were available only to women. The Court reversed, holding
that the gender-based distinction made by 402 (g) was "indistinguishable from that invalidated in
Frontiero," 420 U.S., at 642 , and therefore:
"[While] the notion that men are more likely than women [430 U.S. 199, 206] to be the primary
supporters of their spouses and children is not entirely without empirical support, . . . such a
gender-based generalization cannot suffice to justify the denigration of the efforts of women
who do work and whose earnings contribute significantly to their families' support.
"Section 402 (g) clearly operates, as did the statutes invalidated by our judgment in Frontiero,
to deprive women of protection for their families which men receive as a result of their
employment. Indeed, the classification here is in some ways more pernicious. . . . [I]n this case
social security taxes were deducted from Paula's salary during the years in which she worked.
Thus, she not only failed to receive for her family the same protection which a similarly
situated male worker would have received, but she also was deprived of a portion of her own
earnings in order to contribute to the fund out of which benefits would be paid to others." Id.,
at 645.
Precisely the same reasoning condemns the gender-based distinction made by 402 (f) (1) (D) in
this case. For that distinction, too, operates "to deprive women of protection for their families
which men receive as a result of their employment": social security taxes were deducted from
Hannah Goldfarb's salary during the quarter century she worked as a secretary, yet, in
consequence of 402 (f) (1) (D), she also "not only failed to receive for her [spouse] the same
protection which a similarly situated male worker would have received [for his spouse] but she
also was deprived of a portion of her own earnings in order to contribute to the fund out of which
benefits would be paid to others." Wiesenfeld thus inescapably compels the conclusion reached
by the District Court that the gender-based differentiation created by 402 (f) (1) (D) - that results
in the efforts of female workers required to pay social security taxes producing less protection
[430 U.S. 199, 207] for their spouses than is produced by the efforts of men - is forbidden by the
Constitution, at least when supported by no more substantial justification than "archaic and
overbroad" generalizations, Schlesinger v. Ballard, supra, at 508, or "`old notions,'" Stanton v.
Stanton, 421 U.S. 7, 14 (1975), such as "assumptions as to dependency," Weinberger v.
Wiesenfeld, supra, at 645, that are more consistent with "the role-typing society has long
imposed," Stanton v. Stanton, supra, at 15, than with contemporary reality. Thus 402 (f) (1) (D)
"`[b]y providing dissimilar treatment for men and women who are . . . similarly situated . . .
violates the [Fifth Amendment].' Reed v. Reed, 404 U.S. 71, 77 . . . ." Weinberger v. Wiesenfeld,
supra, at 653.

III
Appellant, however, would focus equal protection analysis, not upon the discrimination against
the covered wage earning female, but rather upon whether her surviving widower was
unconstitutionally discriminated against by burdening him but not a surviving widow with proof
of dependency. The gist of the argument is that, analyzed from the perspective of the widower,

"the denial of benefits reflected the congressional judgment that aged widowers as a class were
sufficiently likely not to be dependent upon their wives that it was appropriate to deny them
benefits unless they were in fact dependent." Brief for Appellant 12.
But Weinberger v. Wiesenfeld rejected the virtually identical argument when appellant's
predecessor argued that the statutory classification there attacked should be regarded from the
perspective of the prospective beneficiary and not from that of the covered wage earner. The
Secretary in that case argued that the "pattern of legislation reflects the considered judgment of
Congress that the `probable need' for financial assistance is greater in the case of a widow, with
young children to maintain, than in the case of similarly situated [430 U.S. 199, 208] males."
Brief for Appellant in No. 73-1892, O. T. 1974, p. 14. The Court, however, analyzed the
classification from the perspective of the wage earner and concluded that the classification was
unconstitutional because "benefits must be distributed according to classifications which do not
without sufficient justification differentiate among covered employees solely on the basis of sex."
420 U.S., at 647 . Thus, contrary to appellant's insistence, Brief for Appellant 12, Wiesenfeld is
"dispositive here."
From its inception, the social security system has been a program of social insurance. Covered
employees and their employers pay taxes into a fund administered distinct from the general
federal revenues to purchase protection against the economic consequences of old age,
disability, and death. But under 402 (f) (1) (D) female insureds received less protection for their
spouses solely because of their sex. Mrs. Goldfarb worked and paid social security taxes for 25
years at the same rate as her male colleagues, but because of 402 (f) (1) (D) the insurance
protection received by the males was broader than hers. Plainly then 402 (f) (1) (D)
disadvantages women contributors to the social security system as compared to similarly
situated men. 5 The section then "impermissibly discriminates against a female wage earner
because it provides her family less protection than it provides that of a male wage earner, even
though the family needs may be identical." Wiesenfeld, supra, at 654-655 (POWELL, J.,
concurring). [430 U.S. 199, 209] In a sense, of course, both the female wage earner and her
surviving spouse are disadvantaged by operation of the statute, but this is because "Social
Security is designed . . . for the protection of the family," 420 U.S., at 654 (POWELL, J.,
concurring), 6 and the section discriminates against one particular category of family - that in
which the female spouse is a wage earner covered by social security. 7 Therefore decision of the
equal protection challenge in this case cannot focus solely on the distinction drawn between
widowers and widows but, as Wiesenfeld held, upon the gender-based discrimination against
covered female wage earners as well. 8 [430 U.S. 199, 210]

IV
Appellant's emphasis upon the sex-based distinction between widow and widower as recipients
of benefits rather than that between covered female and covered male employees also emerges
in his other arguments. These arguments have no merit.

A
We accept as settled the proposition argued by appellant that Congress has wide latitude to
create classifications that allocate noncontractual benefits under a social welfare program.
Weinberger v. Salfi, 422 U.S. 749, 776 -777 (1975); Flemming v. Nestor, 363 U.S. 603, 609 -610
(1960). It is generally the case, as said, id., at 611:

"Particularly when we deal with a withholding of a noncontractual benefit under a social
welfare program such as [Social Security], we must recognize that the Due Process Clause
can be thought to interpose a bar only if the statute manifests a patently arbitrary
classification, utterly lacking in rational justification."
See also Weinberger v. Salfi, supra, at 768-770; Richardson v. Belcher, 404 U.S. 78, 81 , 84 (1971);
Dandridge v. Williams, 397 U.S. 471, 485 -486 (1970).
But this "does not, of course, immunize [social welfare legislation] from scrutiny under the Fifth
Amendment." Richardson v. Belcher, supra, at 81. The Social Security Act is permeated with
provisions that draw lines in classifying those who are to receive benefits. Congressional
decisions in this regard are entitled to deference as those of the institution charged under our
scheme of government with the primary responsibility for making such judgments in light of
competing policies and interests. But "[t]o withstand constitutional challenge, . . . classifications
by gender must serve important governmental objectives and must be substantially related to
[430 U.S. 199, 211] the achievement of those objectives." Craig v. Boren, 429 U.S. 190, 197
(1976). 9 Such classifications, however, have frequently been revealed on analysis to rest only
upon "old notions" and "archaic and overbroad" generalizations, Stanton v. Stanton, 421 U.S., at
14 ; Schlesinger v. Ballard, 419 U.S., at 508 ; cf. Mathews v. Lucas, 427 U.S. 495, 512 -513 (1976),
and so have been found to offend the prohibitions against denial of equal protection of the law.
Reed v. Reed, 404 U.S. 71 (1971); Frontiero v. Richardson, 411 U.S. 677 (1973); Weinberger v.
Wiesenfeld, 420 U.S. 636 (1975); Stanton v. Stanton, supra; Craig v. Boren, supra. See also
Stanley v. Illinois, 405 U.S. 645 (1972); Taylor v. Louisiana, 419 U.S. 522 (1975).
Therefore, Wiesenfeld, supra, at 646-647, expressly rejected the argument of appellant's
predecessor, relying on Flemming v. Nestor, that the "noncontractual" interest of a covered
employee in future social security benefits precluded any claim of denial of equal protection.
Rather, Wiesenfeld held that the fact that the interest is "noncontractual" does not mean that "a
covered employee has [430 U.S. 199, 212] no right whatever to be treated equally with other
employees as regards the benefits which flow from his or her employment," nor does it "sanction
differential protection for covered employees which is solely gender based." 420 U.S., at 646 . On
the contrary, benefits "directly related to years worked and amount earned by a covered
employee, and not to the need of the beneficiaries directly," like the employment-related benefits
in Frontiero, "must be distributed according to classifications which do not without sufficient
justification differentiate among covered employees solely on the basis of sex." 420 U.S., at 647 .

B
Appellant next argues that Frontiero and Wiesenfeld should be distinguished as involving
statutes with different objectives from 402 (f) (1) (D). Rather than merely enacting presumptions
designed to save the expense and trouble of determining which spouses are really dependent,
providing benefits to all widows, but only to such widowers as prove dependency, 402 (f) (1) (D),
it is argued, rationally defines different standards of eligibility because of the differing social
welfare needs of widowers and widows. That is, the argument runs, Congress may reasonably
have presumed that nondependent widows, who receive benefits, are needier than nondependent
widowers, who do not, because of job discrimination against women (particularly older women),
see Kahn v. Shevin, 416 U.S. 351, 353 -354 (1974), and because they are more likely to have been
more dependent on their spouses. See Wiesenfeld, 420 U.S., at 645 ; Kahn v. Shevin, supra, at
354 n. 7. 10

But "inquiry into the actual purposes" of the discrimination, [430 U.S. 199, 213] Wiesenfeld,
supra, at 648, proves the contrary. First, 402 (f) (1) (D) itself is phrased in terms of dependency,
not need. Congress chose to award benefits, not to widowers who could prove that they are
needy, but to those who could prove that they had been dependent on their wives for more than
one-half of their support. On the face of the statute, dependency, not need, is the criterion for
inclusion.
Moreover, the general scheme of OASDI shows that dependence on the covered wage earner is
the critical factor in determining beneficiary categories. 11 OASDI is intended to insure covered
wage earners and their families against the economic and social impact on the family normally
entailed by loss of the wage earner's income due to retirement, disability, or death, by providing
benefits to replace the lost wages. Cf. Jimenez v. Weinberger, 417 U.S. 628, 633 -634 (1974).
Thus, benefits are not paid, as under other welfare programs, simply to categories of the
population at large who need economic assistance, but only to members of the family of the
insured wage earner. 12 Moreover, every family member other than a wife or widow is eligible for
benefits only if a dependent of the covered wage earner. 13 This accords [430 U.S. 199, 214]
with the system's general purpose; one who was not dependent to some degree on the covered
wage earner suffers no economic loss when the wage earner leaves the work force. Thus the
overall statutory scheme makes actual dependency the general basis of eligibility for OASDI
benefits, and the statute, in omitting that requirement for wives and widows, reflects only a
presumption that they are ordinarily dependent. At all events, nothing whatever suggests a
reasoned congressional judgment that nondependent widows should receive benefits because
they are more likely to be needy than nondependent widowers.
Finally, the legislative history of 402 (f) (1) (D) refutes appellant's contention. The old-age
provisions of the original Social Security Act, 49 Stat. 622, provided pension benefits only to the
wage earner himself, with a lump-sum payment to his estate under certain circumstances. 14
Wives' and widows' benefits were first provided when coverage was extended to other family
members in 1939. Social Security Act Amendments of 1939, 53 Stat. 1360, 1364-1366. The
general purpose of the amendments was "to afford more adequate protection to the family as a
unit." H. R. Rep. No. 728, 76th Cong., 1st Sess., 7 (1939). (Emphasis supplied.) The House Ways
and Means Committee criticized the old lump-sum payment because it "make[s] payments to the
estate of a deceased person regardless of whether or not he leaves dependents." Ibid. The Social
Security Board, which had initiated the amendments in a report transmitted by the President to
Congress, recommended the adoption [430 U.S. 199, 215] of survivors' benefits because "[t]he
payment of monthly benefits to widows and orphans, who are the two chief classes of
dependent survivors, would furnish more significant protection than does the payment of lumpsum benefits." H. R. Doc. No. 110, 76th Cong., 1st Sess., 7 (1939). 15 In addition to
recommending survivors' benefits, the Board suggested the extension of old-age pension
benefits "for the aged dependent wife of the retired worker." 16 Id., at 6. On the Senate floor,
Senator Harrison, the principal proponent of the amendments, criticized the then-existing system
of benefits because under it "no regard is had as to whether [the covered wage earner] has a
dependent wife, or whether he dies leaving a child, widow, or parents." 84 Cong. Rec. 8827
(1939). There is no indication whatever in any of the legislative history that Congress gave any
attention to the specific case of nondependent widows, and found that they were in need of
benefits despite their lack of dependency, in order to compensate them for disadvantages
caused by sex discrimination. There is every indication that, as Wiesenfeld recognized, 420 U.S.,
at 644 , "the framers of the Act legislated on the `then generally accepted presumption that a

man is responsible for the support of his wife and children.' D. Hoskins & L. Bixby, Women and
[430 U.S. 199, 216] Social Security: Law and Policy in Five Countries, Social Security
Administration Research Report No. 42, p. 77 (1973)." 17
Survivors' and old-age benefits were not extended to husbands and widowers until 1950. 64 Stat.
483, 485. The legislative history of this provision also demonstrates that Congress did not create
the disparity between nondependent widows and widowers with a compensatory purpose. The
impetus for change came from the Advisory Council on Social Security, which recommended
benefits for "the aged, dependent husband . . . [and] widower." The purpose of this
recommendation was "[t]o equalize the protection given to the dependents of women and men"
because "[u]nder the present program, insured women lack some of the rights which insured
men can acquire." Advisory Council on Social Security, Recommendations for Social Security
Legislation, S. Doc. No. 208, 80th Cong., 2d Sess., 38 (1949). (Emphasis supplied in part.) It is
clear from the report that the Advisory Council assumed that the provision of benefits to
dependent husbands and widowers was the equivalent of the provision of benefits to wives and
widows under the previous statute, and not a lesser protection deliberately made because of
lesser need. Although the original bill, H. R. 6000, that became the Social Security Act
Amendments of 1950 did not contain a provision for husbands' and widowers' benefits, the
Senate Finance Committee added it, because "the committee believes that protection given to
dependents of women and men should be made more comparable." S. Rep. No. 1669, 81st
Cong., 2d Sess., 28 (1950). In 1950, as in 1939, there was simply no indication of an intention to
create a differential treatment for the benefit of nondependent wives.
We conclude, therefore, that the differential treatment of nondependent widows and widowers
results not, as appellant [430 U.S. 199, 217] asserts, from a deliberate congressional intention
to remedy the arguably greater needs of the former, but rather from an intention to aid the
dependent spouses of deceased wage earners, coupled with a presumption that wives are
usually dependent. This presents precisely the situation faced in Frontiero and Wiesenfeld. The
only conceivable justification for writing the presumption of wives' dependency into the statute is
the assumption, not verified by the Government in Frontiero, 411 U.S., at 689 , or here, but based
simply on "archaic and overbroad" generalizations, Schlesinger v. Ballard, 419 U.S., at 508 , that it
would save the Government time, money, and effort simply to pay benefits to all widows, rather
than to require proof of dependency of both sexes. 18 We held in Frontiero, and again in
Wiesenfeld, and therefore hold again here, that such assumptions do not suffice to justify a
gender-based discrimination in the distribution of employment-related benefits.
Affirmed.

Footnotes
[ Footnote 1 ] Title 42 U.S.C. 402 (f) (1) (1970 ed. and Supp. V), in pertinent part, provides: "The
widower . . . of an individual who died a fully insured individual, if such widower - "(A) has not
remarried, . . . . . "(B) (i) has attained age 60, or (ii) has attained age 50 . . . and is under a
disability . . ., "(C) has filed application for widower's insurance benefits . . ., "(D) (i) was receiving
at least one-half of his support . . . from such individual at the time of her death, or if such
individual had a period of disability which did not end prior to the month in which she died, at the
time such period began or at the time of her death, and filed proof of such support within two
years after the date of such death . . ., or (ii) was receiving at least one-half of his support . . .
from such individual at the time she became entitled to old-age . . . insurance benefits . . ., and
filed proof of such support within two years after the month in which she became entitled to
such benefits . . . and, "(E) is not entitled to old-age insurance benefits or is entitled to old-age

insurance benefits each of which is less than the primary insurance amount of his deceased
wife, "shall be entitled to a widower's insurance benefit . . . ." Compare 42 U.S.C. 402 (e) (1) (1970
ed. and Supp. V), which provides, in pertinent part: "The widow . . . of an individual who died a
fully insured individual, if such widow . . . "(A) is not married, [430 U.S. 199, 202] "(B) (i) has
attained age 60, or (ii) has attained age 50 . . . and is under a disability . . ., "(C) (i) has filed
application for widow's insurance benefits . . . and "(D) is not entitled to old-age insurance
benefits or is entitled to old-age insurance benefits each of which is less than the primary
insurance amount of such deceased individual, "shall be entitled to a widow's insurance benefit .
. . ."
[ Footnote 2 ] The decision also applied to 402 (c) (1) (C), which imposes a dependency
requirement on husbands of covered female wage earners applying for old-age benefits; wives
applying for such benefits are not required to prove dependency, 402 (b). These gender-based
classifications have been uniformly held to be unconstitutional. See Abbott v. Weinberger, Civ.
No. C74-194 (ND Ohio, Feb. 12, 1976), appeal docketed sub nom. Califano v. Abbott, No. 75-1643
(husband's old-age benefits); Coffin v. Secretary of Health, Education and Welfare, 400 F. Supp.
953 (DC 1975) (three-judge court), appeal docketed sub nom. Califano v. Coffin, No. 75-791 (both
husband's and widower's benefits); Jablon v. Secretary of Health, Education and Welfare, 399 F.
Supp. 118 (Md. 1975) (three-judge court), appeal docketed sub nom. Califano v. Jablon, No. 75739 (husband's benefits); Silbowitz v. Secretary of Health, Education and Welfare, 397 F. Supp.
862 (SD Fla. 1975) (three-judge court), appeal docketed sub nom. Califano v. Silbowitz, No. 75712 (husband's benefits). See also Kalina v. Railroad Retirement Bd., 541 F.2d 1204 (CA6 1976)
(spouse's annuity under the Railroad Retirement Act of 1974, 45 U.S.C. 231a (c) (3) (ii) (1970 ed.,
Supp. V)).
[ Footnote 3 ] Although Mr. Goldfarb did not pursue an administrative appeal of the denial of his
application, appellant concedes that because the denial was based on his failure to meet a clear
statutory requirement, further administrative review would have been futile and the initial denial
was therefore "final" for purposes of the District Court's jurisdiction to review it under 42 U.S.C.
405 (g). See Weinberger v. Salfi, 422 U.S. 749, 764 -767 (1975). In order for Mr. Goldfarb to have
satisfied 402 (f) (1) (D), his wife would have to have been earning three times what he earned.
According to Brief for Appellant 25: "As a practical matter, only husbands whose wives contribute
75 percent of the family income meet [the dependency] test." That is because in order to meet
the test, the wife must have provided for all of her own half of the family budget, plus half of her
husband's share. For more elaborate descriptions of the dependency [430 U.S. 199, 204]
calculation, see 20 CFR 404.350 (1976); Social Security Claims Manual, 2625, 2628. See also
Brief for Appellant 25-26, and n. 14; Brief for Appellee 5 n. 7.
[ Footnote 4 ] The dissent maintains that this sentence "overstates [the] relevance" of Wiesenfeld
and Frontiero. It is sufficient to answer that the principal propositions argued by appellant and in
the dissent - namely, the focus on discrimination between surviving, rather than insured, spouses;
the reliance on Kahn v. Shevin, 416 U.S. 351 (1974); the argument that the presumption of female
dependence is empirically supportable; and the emphasis on the special deference due to
classifications in the Social Security Act - were all asserted and rejected in one or both of those
cases as justifications for statutes substantially similar in effect to 402 (f) (1) (D).
[ Footnote 5 ] The disadvantage to the woman wage earner is even more pronounced in the case
of old-age benefits, to which a similarly unequal dependency requirement applies. 42 U.S.C. 402
(b), (c) (1) (C) (1970 ed. and Supp. V). See n. 2, supra. In that situation, where the insured herself
is still living, she is denied not only "the dignity of knowing [during her working career] that her
social security tax would contribute to their joint welfare when the couple or one of them retired

and to her husband's welfare should she predecease him," 396 F. Supp. 308, 309 (EDNY 1975)
(opinion below), but also the more tangible benefit of an increase in the income of the family unit
of which she remains a part.
[ Footnote 6 ] See, e. g., H. R. Rep. No. 728, 76th Cong., 1st Sess., 7 (1939), accompanying the bill
that extended social security benefits for the first time beyond the covered wage earner himself.
The Report emphasizes that the purpose of the amendments was "to afford more adequate
protection to the family as a unit." (Emphasis supplied.)
[ Footnote 7 ] This is accepted by appellant and appellee. See, e. g., Brief for Appellant 13 n. 2;
Brief for Appellee 23; Tr. of Oral Arg. 7.
[ Footnote 8 ] In any event, gender-based discriminations against men have been invalidated
when they do not "serve important governmental objectives and [are not] substantially related to
the achievement of those objectives." Craig v. Boren, 429 U.S. 190, 197 (1976). Neither Kahn v.
Shevin, 416 U.S. 351 (1974), nor Schlesinger v. Ballard, 419 U.S. 498 (1975), relied on by
appellant, supports a contrary conclusion. The gender-based distinctions in the statutes involved
in Kahn and Ballard were justified because the only discernible purpose of each was the
permissible one of redressing our society's longstanding disparate treatment of women. Craig v.
Boren, supra, at 198 n. 6. But "the mere recitation of a benign, compensatory purpose is not an
automatic shield which protects against any inquiry into the actual purposes underlying a
statutory scheme." Weinberger v. Wiesenfeld, 420 U.S. 636, 648 (1975). That inquiry in this case
demonstrates that 402 (f) (1) (D) has no such remedial purpose. See Part IV-B, infra. Moreover,
the classifications challenged in Wiesenfeld and in this case rather than advantaging women to
compensate for past wrongs compounds those wrongs by penalizing women "who do work and
whose earnings contribute significantly to their families' support." Wiesenfeld, supra, at 645.
[ Footnote 9 ] Thus, justifications that suffice for non-gender-based classifications in the social
welfare area do not necessarily justify gender discriminations. For example, Weinberger v. Salfi,
422 U.S. 749 (1975), sustained a discrimination designed to weed out collusive marriages
without making case-by-case determinations between marriages of less than nine months'
duration and longer ones on the ground: "While such a limitation doubtless proves in particular
cases to be `under-inclusive' or `over-inclusive' in light of its presumed purpose, it is nonetheless
a widely accepted response to legitimate interests in administrative economy and certainty of
coverage for those who meet its terms." Id., at 776. Yet administrative convenience and certainty
of result have been found inadequate justifications for gender-based classifications. Reed v.
Reed, 404 U.S. 71, 76 (1971); Frontiero v. Richardson, 411 U.S. 677, 690 (1973); Stanley v. Illinois,
405 U.S. 645, 656 -657 (1972) Cf. Mathews v. Lucas, 427 U.S. 495, 509 -510 (1976).
[ Footnote 10 ] This argument is made for the first time in appellant's brief. The Jurisdictional
Statement, p. 11, argued only the rationality of "extending to women . . . the presumption of
dependency."
[ Footnote 11 ] Although presumed need has been a factor in determining the amounts of social
security benefits, in addition to the extent of contributions made to the system, the primary
determinants of the benefits received are the years worked and amount earned by the covered
worker. 42 U.S.C. 414, 415 (1970 ed. and Supp. V). See Weinberger v. Wiesenfeld, 420 U.S., at
647 , and nn. 14, 15. In any event, need is not a requirement for inclusion in any beneficiary
category, 42 U.S.C. 402 (1970 ed. and Supp. V), and from the beginning was intended to be
irrelevant to the right to receive benefits. See H. R. Rep. No. 615, 74th Cong., 1st Sess., 1 (1935).

[ Footnote 12 ] Old-age or survivors' benefits may be paid to the insured wage earner himself, 42
U.S.C. 402 (a) (1970 ed. and Supp. V); his spouse, while he is still alive, 402 (b), (c), or after his
death, 402 (e), (f), (g); his children, 402 (d); and his parents, 402 (h).
[ Footnote 13 ] Dependency is a prerequisite to qualification for parents' benefits, 402 (h) (1) (B);
children's benefits, 402 (d) (1) (C); husbands' benefits, [430 U.S. 199, 214] 402 (c) (1) (C); and
widowers' benefits, 402 (f) (1) (D). (Certain children are "deemed" dependent, 402 (d) (3). This
presumption was upheld as sufficiently accurate to pass scrutiny on grounds of "administrative
convenience," Mathews v. Lucas, 427 U.S. 495 (1976).)
[ Footnote 14 ] This payment essentially amounted to 3 1/2% of the wage earner's earnings while
covered, less the amount received as an old-age pension. Social Security Act 203, 49 Stat. 623.
[ Footnote 15 ] See also remarks of Senator Harrison, 84 Cong. Rec. 8827 (1939). To the extent
that this statement indicates that Congress found widows and orphans needier than other
dependents, it may support a discrimination between dependent widows and dependent
widowers, but it certainly demonstrates a congressional assumption that widows are dependent,
rather than an intention to aid nondependent widows because of a finding that they are needier
than nondependent widowers.
[ Footnote 16 ] See also Final Report of the Advisory Council on Social Security in Hearings on
the Social Security Act Amendments of 1939 before the House Committee on Ways and Means,
76th Cong., 1st Sess., 30 (1939): "The inadequacy of the benefits payable during the early years
of the old-age insurance program is more marked where the benefits must support not only the
annuitant himself but also his wife."
[ Footnote 17 ] See also the further excerpts from and discussion of the legislative history in
Wiesenfeld, 420 U.S., at 644 n. 13.
[ Footnote 18 ] In fact, the legislative history suggests that Congress proceeded casually on a
"then generally accepted" stereotype and did not focus on the possible expense of determining
dependence in every case.
MR. JUSTICE STEVENS, concurring in the judgment.
Although my conclusion is the same, my appraisal of the relevant discrimination and my reasons
for concluding that it is unjustified, are somewhat different from those expressed by MR.
JUSTICE BRENNAN.
First, I agree with MR. JUSTICE REHNQUIST that the constitutional question raised by this
plaintiff requires us to focus on his claim for benefits rather than his deceased wife's tax
obligation. She had no contractual right to receive benefits or to control their payment; moreover,
the payments are not a form of compensation for her services. 1 At the same salary [430 U.S.
199, 218] level, all workers must pay the same tax, whether they are male or female, married or
single, old or young, the head of a large family or a small one. The benefits which may ultimately
become payable to them or to a wide variety of beneficiaries - including their families, their
spouses, future spouses, and even their ex-wives - vary enormously, but such variations do not
convert a uniform tax obligation into an unequal one. The discrimination against this plaintiff
would be the same if the benefits were funded from general revenues. In short, I am persuaded
that the relevant discrimination in this case is against surviving male spouses, rather than
against deceased female wage earners. 2

Second, I also agree with MR. JUSTICE REHNQUIST that a classification which treats certain
aged widows 3 more favorably than their male counterparts is not "invidious." Such a
classification does not imply that males are inferior to females, cf. Mathews v. Lucas, 427 U.S.
495, 516 (STEVENS, J., dissenting); does not condemn a large class on the basis of the
misconduct of an unrepresentative few, cf. Craig v. Boren, 429 U.S. 190, 211 (STEVENS, J.,
concurring); and does not add to the burdens of an already disadvantaged discrete minority. [430
U.S. 199, 219] Cf. Hampton v. Mow Sun Wong, 426 U.S. 88, 102 . It does, however, treat similarly
situated persons differently solely because they are not of the same sex.
Third, MR. JUSTICE REHNQUIST correctly identifies two hypothetical justifications for this
discrimination that are comparable to those the Court found acceptable in Mathews v. Lucas,
supra, and Kahn v. Shevin, 416 U.S. 351 . Neither the "administrative convenience" rationale of
Lucas, nor the "policy of cushioning the financial impact of spousal loss upon the sex for which
that loss imposes a disproportionately heavy burden," Kahn v. Shevin, supra, at 355, can be
described as wholly irrational. Nevertheless, I find both justifications unacceptable in this case.
The administrative-convenience rationale rests on the assumption that the cost of providing
benefits to nondependent widows is justified by eliminating the burden of requiring those who
are dependent to establish that fact. MR. JUSTICE REHNQUIST'S careful analysis of the relevant
data, see post, at 238-239, n. 7, demonstrates that at present only about 10% of the married
women in the relevant age bracket are nondependent. Omitting any requirement that widows
establish dependency therefore expedites the processing of about 90% of the applications. This
convenience must be regarded as significant even though procedures could certainly be
developed to minimize the burden. 4
But what is the offsetting cost that Congress imposed on the Nation in order to achieve this
administrative convenience? Assuming that Congress intended only to benefit dependent
spouses, and that it has authorized payments to [430 U.S. 199, 220] nondependent widows to
save the cost of administering a dependency requirement for widows, it has paid a truly
staggering price for a relatively modest administrative gain: The cost of payments to the
hundreds of thousands of widows who are not within the described purpose of the statute is
perhaps $750 million a year. 5 The figures for earlier years were presumably smaller, but must
still have been large in relation to the possible administrative savings. It is inconceivable that
Congress would have authorized such large expenditures for an administrative purpose without
the benefit of any cost analysis, or indeed, without even discussing the problem. I am therefore
convinced that administrative convenience was not the actual reason for the discrimination. 6
[430 U.S. 199, 221]
It is also clear that the disparate treatment of widows and widowers is not the product of a
conscious purpose to redress the "legacy of economic discrimination" against females. Kahn v.
Shevin, supra, at 359 (BRENNAN, J., dissenting). The widows who benefit from the disparate
treatment are those who were sufficiently successful in the job market to become nondependent
on their husbands. Such a widow is the least likely to need special benefits. The widow most in
need is the one who is "suddenly forced into a job market with which she is unfamiliar, and in
which, because of her former economic dependency, she will have fewer skills to offer." 416 U.S.,
at 354 . To accept the Kahn justification we must presume that Congress deliberately gave a
special benefit to those females least likely to have been victims of the historic discrimination
discussed in Kahn. Respect for the legislative process precludes the assumption that the
statutory discrimination is the product of such irrational lawmaking.

The step-by-step evolution of this statutory scheme included a legislative decision to provide
benefits for all widows and a separate decision to provide benefits for dependent widowers.
Admittedly, each of these separate judgments has [430 U.S. 199, 222] a rational and benign
purpose. But I consider it clear that Congress never focused its attention on the question
whether to divide nondependent surviving spouses into two classes on the basis of sex. 7 The
history of the statute is entirely consistent with the view that Congress simply assumed that all
widows should be regarded as "dependents" in some general sense, even though they could not
satisfy the statutory support test later imposed on men. 8 It is fair to infer that habit, rather than
analysis or actual reflection, made it seem acceptable to equate the terms "widow" and
"dependent surviving spouse." That kind of automatic reflex is far different from either a
legislative decision to favor females in order to compensate for past wrongs, or a legislative
decision that the administrative savings exceed the cost of extending benefits to nondependent
widows. [430 U.S. 199, 223]
I am therefore persuaded that this discrimination against a group of males is merely the
accidental byproduct of a traditional way of thinking about females. I am also persuaded that a
rule which effects an unequal distribution of economic benefits solely on the basis of sex is
sufficiently questionable that "due process requires that there be a legitimate basis for
presuming that the rule was actually intended to serve [the] interest" put forward by the
Government as its justification. See Hampton v. Mow Sun Wong, 426 U.S., at 103 . 9 In my
judgment, something more than accident is necessary to justify the disparate treatment of
persons who have as strong a claim to equal treatment as do similarly situated surviving
spouses.
But if my judgment is correct, what is to be said about Kahn v. Shevin? For that case involved a
discrimination between surviving spouses which originated in 1885; a discrimination of that
vintage cannot reasonably be supposed to have been motivated by a decision to repudiate the
19th century presumption that females are inferior to males. 10 It [430 U.S. 199, 224] seems
clear, therefore, that the Court upheld the Florida statute on the basis of a hypothetical
justification for the discrimination which had nothing to do with the legislature's actual
motivation. On this premise, I would be required to regard Kahn as controlling in this case, were it
not for the fact that I believe precisely the same analysis applies to Weinberger v. Wiesenfeld,
420 U.S. 636 .
In Wiesenfeld, the Court rejected an attempt to use "mere recitation of a benign, compensatory
purpose" as "an automatic shield," id., at 648, for a statute which was actually based on "`archaic
and overbroad' generalization[s]," id., at 643. In Wiesenfeld, as in this case, the victims of the
statutory discrimination were widowers. They were totally excluded from eligibility for benefits
available to similarly situated widows, just as in this case nondependent widowers are totally
excluded from eligibility for benefits payable to nondependent widows. The exclusion in
Wiesenfeld was apparently the accidental byproduct of the same kind of legislative process that
gave rise to Kahn and to this case. If there is inconsistency between Kahn and Wiesenfeld, as I
believe there is, it is appropriate to follow the later unanimous holding rather than the earlier,
sharply divided decision. And if the cases are distinguishable, Wiesenfeld is closer on its facts to
this case than is Kahn.
For these reasons, and on the authority of the holding in Wiesenfeld, I concur in the Court's
judgment.
[ Footnote 1 ] For this reason this case is not controlled by Frontiero v. Richardson, 411 U.S. 677 .

[ Footnote 2 ] The contrary analysis in Weinberger v. Wiesenfeld, 420 U.S. 636, 646 -647, was not
necessary to the decision of that case. See id., at 655 (REHNQUIST, J., concurring in result).
[ Footnote 3 ] In most cases the statutory scheme for the distribution of benefits to the surviving
spouses of deceased persons who paid FICA taxes on their earnings does not involve any
discrimination on account of sex. Dependent spouses of both sexes are eligible; also,
nondependent surviving spouses of both sexes are ineligible if their own social security
retirement benefits are as large as those of their deceased spouses. There is, however, a narrow
area in which the eligibility of nondependent spouses depends solely on their sex: Those who
received between 50% and 75% of their support from their deceased spouses are eligible for
benefits if they are female, but not if they are male. Similarly, if their earnings were not covered by
the Social Security Act, as was true of the plaintiff in this case, and their earnings were less than
75% of the decedent's, they are eligible if they are female, but not if they are male. See ante, at
201-202, n. 1.
[ Footnote 4 ] Dependency in the statutory sense is a clearly defined criterion for eligibility which
would have to be applied only once for each applicant. It is a requirement which several other
classes of potential beneficiaries are required to meet. Moreover, the requirement would be
especially easy to apply since 77% of the women over 55 do not work. (See post, at 238 n. 7.)
[ Footnote 5 ] As of 1974, 3,546,000 women received widows' benefits. (This figure does not
include "dually entitled" women who also received benefits on their own social security
accounts.) Task Force on Women and Social Security, Women and Social Security: Adapting to a
New Era, prepared for the Senate Special Committee on Aging, 94th Cong., 1st Sess., 84 (Comm.
Print 1975). Using MR. JUSTICE REHNQUIST'S estimate, 10% of these women, or 354,600, are
actually nondependent. The Secretary informs us that the average yearly widower's benefit is
$2,213. Brief for Appellant 5A. Assuming that this figure also applies to widows, a total of
$784,729,800 is now being paid to widows who are not actually dependent. Under similar Social
Security provisions, 42 U.S.C. 402 (b), (c) (1) (C) (1970 ed. and Supp. V), men but not women
whose spouses have retired must prove dependency to qualify for benefits. Calculations based
on the same sources and assumptions indicate that each of 270,100 nondependent wives
receives $1,168, a total of $315,476,800. Thus, the cost of this administrative convenience
amounts to approximately $1 billion each year.
[ Footnote 6 ] The Secretary appears to concede that this was not the justification. Brief for
Appellant 22. Moreover, a 1957 amendment to the statute is inconsistent with this justification.
Widow's benefits were originally not payable to a widow who had lived apart from her husband
unless she had been "receiving regular contributions from him toward her support" or unless a
court had ordered him to pay support. 209 (n), 53 Stat. 1378. This provision was retained for
widows in 1950 when benefits were extended to dependent widowers. 216 (h) (2), 64 Stat. 511.
The requirement that a widow who had lived separately from her husband receive at least some
[430 U.S. 199, 221] support from him, makes sense if Congress was concerned with the
statutory 50% test for dependency; such widows are obviously far less likely to meet that test
than widows who had lived with their husbands. But Congress deleted the provision in 1957 and
extended benefits to all widows, including those who lived apart from their husbands, with no
requirement of support, 216 (h), 71 Stat. 518. The 1957 amendment is affirmative evidence that
Congress intended to provide benefits for all widows regardless of whether they could satisfy the
statutory dependency test. It is also noteworthy that elsewhere in the statute Congress indicated
its intention to create a presumption of dependency by stating that certain family members are
"deemed dependent" under certain circumstances. See 202 (d) (3), 42 U.S.C. 402 (d) (3). For the

reasons stated in Part IV-B of MR. JUSTICE BRENNAN'S opinion, the Secretary's alternative
explanation of the statute as being a welfare measure intended to alleviate the poverty of elderly
widows is plainly unacceptable.
[ Footnote 7 ] One indication that the 1939 Act was not the result of a focused decision
concerning the needs of nondependent widows vis-a-vis widowers is the breadth of the statutory
classification. Under the 1939 Act: "[C]hildren of covered female workers were eligible for
survivors' benefits only in limited circumstances . . . and no benefits whatever were made
available to husbands or widowers on the basis of their wives' covered employment." Weinberger
v. Wiesenfeld, 420 U.S., at 643 -644. The disqualification of a woman's surviving children if they
had received any support from their father, 202 (c) (4), 53 Stat. 1365, is particularly difficult to
reconcile with the theory that the legislative motive was a conscious desire to remedy sex
discrimination. Similarly, in extending benefits to dependent widowers, Congress made no
mention of any determination that nondependent widowers were less needy than nondependent
widows, or that nondependent widows deserved greater benefits as a remedy for sex
discrimination. See ante, at 216.
[ Footnote 8 ] The discriminatory feature of the statute can be said to be the fact that women are
given the benefit of a broad, vague definition of "dependent" while men are held to a harsh
arithmetic standard. This serves to answer the argument that appellee will receive a windfall by a
judgment in his favor. Although appellee is not a dependent in the definition applied to widowers,
it cannot be said with assurance that he is not a dependent in whatever broad sense Congress
had in mind when it classified all widows as dependents.
[ Footnote 9 ] In the absence of evidence to the contrary, we might presume that Congress had
such an interest in mind, see Hampton v. Mow Sun Wong, 426 U.S., at 103 , but here that
presumption is untenable. Perhaps an actual, considered legislative choice would be sufficient to
allow this statute to be upheld, but that is a question I would reserve until such a choice has been
made.
[ Footnote 10 ] This presumption was expressly recognized in the literature of the 19th century. It
was this presumption that Mr. Bumble ridiculed when he disclaimed responsibility for his wife's
misconduct. Because a part of his disclaimer is so well known, it may not be inappropriate to
quote the entire passage: "`It was all Mrs. Bumble. She would do it,' urged Mr. Bumble; first
looking round to ascertain that his partner had left the room. "`That is no excuse,' replied Mr.
Brownlow. `You were present on the occasion of the destruction of these trinkets, and, indeed,
are the more guilty of the two, in the eye of the law; for the law supposes that your wife acts
under your direction. "`If the law supposes that,' said Mr. Bumble, squeezing his hat emphatically
in both hands, `the law is a ass - a idiot. If that's the eye of the [430 U.S. 199, 224] law, the law's
a bachelor; and the worst I wish the law is, that his eye may be opened by experience - by
experience.'" C. Dickens, The Adventures of Oliver Twist, c. LI (emphasis added).
MR. JUSTICE REHNQUIST, with whom THE CHIEF JUSTICE, MR. JUSTICE STEWART, and MR.
JUSTICE BLACKMUN join, dissenting.
In light of this Court's recent decisions beginning with Reed v. Reed, 404 U.S. 71 (1971), one
cannot say that [430 U.S. 199, 225] there is no support in our cases for the result reached by the
Court. One can, however, believe as I do that careful consideration of these cases affords more
support for the opposite result than it does for that reached by the Court. Indeed, it seems to me
that there are two largely separate principles which may be deduced from these cases which
indicate that the Court has reached the wrong result.

The first of these principles is that cases requiring heightened levels of scrutiny for particular
classifications under the Equal Protection Clause, which have originated in areas of the law
outside of the field of social insurance legislation, will not be uncritically carried over into that
field. This does not mean that the phrase "social insurance" is some sort of magic phrase which
automatically mutes the requirements of the equal protection component of the Fifth
Amendment. But it does suggest that in a legislative system which distributes benefit payments
among literally millions of people there are at least two characteristics which are not found in
many other types of statutes. The first is that the statutory scheme will typically have been
expanded by amendment over a period of years so that it is virtually impossible to say that a
particular amendment fits with mathematical nicety into a carefully conceived overall plan for
payment of benefits. The second is that what in many other areas of the law will be relatively lowlevel considerations of "administrative convenience" will in this area of the law bear a much more
vital relation to the overall legislative plan because of congressional concern for certainty in
determination of entitlement and promptness in payment of benefits.
The second principle upon which I believe this legislative classification should be sustained is
that set forth in our opinion in Kahn v. Shevin, 416 U.S. 351 (1974). The effect of the statutory
scheme is to make it easier for widows to obtain benefits than it is for widowers, since the
former [430 U.S. 199, 226] qualify automatically while the latter must show proof of need. Such
a requirement in no way perpetuates or exacerbates the economic disadvantage which has led
the Court to conclude that gender-based discrimination must meet a different test from other
types of classifications. It is, like the property tax exemption to widows in Kahn, a differing
treatment which "`rest[s] upon some ground of difference having a fair and substantial relation to
the object of the legislation.'" Id., at 355.

I
Both Weinberger v. Wiesenfeld, 420 U.S. 636 (1975), and Frontiero v. Richardson, 411 U.S. 677
(1973), are undoubtedly relevant to the decision of this case, but the plurality overstates that
relevance when it says that these two cases "plainly require affirmance of the judgment of the
District Court." Ante, at 204. The disparate treatment of widows and widowers by this Act is
undoubtedly a gender-based classification, but this is the beginning and not the end of the
inquiry. In the case of classifications based on legitimacy, and in the case of irrebuttable
presumptions, constitutional doctrine which would have invalidated the same distinctions in
other contexts has been held not to require that result when they were used within
comprehensive schemes for social insurance. The same result should obtain in the case of
constitutional principles dealing with gender-based distinctions.
In Levy v. Louisiana, 391 U.S. 68 (1968), the Court held that a Louisiana statute which allowed
legitimate but not illegitimate children to recover for the wrongful death of their mother violated
the Equal Protection Clause of the Fourteenth Amendment. Another Louisiana statute was
challenged on similar grounds in Weber v. Aetna Cas. & Surety Co., 406 U.S. 164 (1972). The
statute in Weber was defended on the ground that it did not preclude entirely [430 U.S. 199, 227]
the recovery of workmen's compensation by illegitimate children, since acknowledged
illegitimates were permitted to recover on the same basis as legitimate children. The Court
rejected that distinction, however, and held that this statute also violated the Equal Protection
Clause.
Two Terms later we held invalid under the Fifth Amendment a portion of the child's benefits
provisions of the Social Security Act. The challenged provision flatly excluded one class of
illegitimate children notwithstanding their actual dependence upon a disabled parent, while

granting benefits to other classes of illegitimates and to legitimates on the basis of
demonstrated or presumed dependence upon such a parent. Jimenez v. Weinberger, 417 U.S.
628 (1974). We relied on our earlier decision in Weber, supra, to reach this result.
Last Term, however, in Mathews v. Lucas, 427 U.S. 495 (1976), we upheld the portion of these
same child's benefits provisions which conclusively presume dependency for all but a specified
group of illegitimate children. This use of illegitimacy to define a group required to present proof
of dependency was held not to deny equal protection to those singled out.
In Stanley v. Illinois, 405 U.S. 645 (1972), we held that Illinois might not under the equal
protection guarantee of the Fourteenth Amendment deny a hearing on parental fitness to an
unwed father when such a hearing was granted to all other parents whose custody of their
children was challenged. In Cleveland Board of Education v. LaFleur, 414 U.S. 632 (1974), we
likewise held invalid school board regulations requiring pregnant school teachers to take unpaid
maternity leave commencing four or five months before their expected birth.
Yet, the Term following LaFleur, we decided Weinberger v. Salfi, 422 U.S. 749 (1975), in which a
three-judge District Court had held invalid a duration-of-relationship requirement [430 U.S. 199,
228] for surviving wives in order that they might receive benefits under the Social Security Act.
The District Court relied on Stanley and LaFleur, but we declined to extend those cases into the
area of a complex social insurance scheme such as this Act, saying:
"We think that the District Court's extension of the holdings of Stanley, Vlandis, and LaFleur to
the eligibility requirement in issue here would turn the doctrine of those cases into a virtual
engine of destruction for countless legislative judgments which have heretofore been thought
wholly consistent with the Fifth and Fourteenth Amendments to the Constitution." 422 U.S., at
772 .
The Court's recent treatment of gender-based discrimination begins with Reed v. Reed, 404 U.S.
71 (1971), in which the Court invalidated a provision of the Idaho probate code which contained
an across-the-board flat preference for men over women as putative administrators of the estate
of a decedent. The following Term we relied on the equal protection component of the Fifth
Amendment to hold invalid an Act of Congress relating to military pay which allowed a male
member of the uniformed services to claim his wife as a dependent without any showing of such
a fact, but which required a female member to show that her husband was in fact dependent on
her before she could make such a claim. The consequences of spousal dependency were
increased fringe benefits which had been provided in an effort to make the uniformed services
competitive with business and industry. Frontiero v. Richardson, supra, at 679.
The next Term, however, we refused to invalidate at the behest of a male property taxpayer a
provision of Florida law which allowed widows, but not widowers, an exemption from property
taxation in the amount of $500. Kahn v. Shevin, 416 U.S. 351 (1974). Weinberger v. Wiesenfeld,
decided one year later, relied on Frontiero, supra, in holding invalid a section of the Social
Security Act which allowed [430 U.S. 199, 229] benefits to a surviving widow but flatly denied
them to a surviving widower. The Court said:
"Since the gender-based classification of 402 (g) cannot be explained as an attempt to
provide for the special problems of women, it is indistinguishable from the classification held
invalid in Frontiero. Like the statutes there, `[b]y providing dissimilar treatment for men and
women who are . . . similarly situated, the challenged section violates the [Due Process]
Clause.' Reed v. Reed, 404 U.S. 71, 77 (1971)." 420 U.S., at 653 .

Two observations about Wiesenfeld are pertinent. First, the provision of the Social Security Act
held unconstitutional there flatly denied surviving widowers the possibility of obtaining benefits
no matter what showing of need might be made. The section under attack in the instant case
does not totally foreclose widowers, but simply requires from them a proof of dependency which
is not required from similarly situated widows. Second, Wiesenfeld was decided before either
Weinberger v. Salfi, supra, or Mathews v. Lucas, supra. Each of those decisions refused
uncritically to extend into the field of social security law constitutional proscriptions against
distinctions based on illegitimacy and irrebuttable presumptions which had originated in other
areas of the law. While the holding of Wiesenfeld is not inconsistent with Salfi or Lucas, its
reasoning is not in complete harmony with the recognition in those cases of the special
characteristics of social insurance plans.

II
Those special characteristics arise from the nature of the legislative problem which numerous
sessions of Congress have had to face in defining the coverage of the Social Security Act. The
program has been participatory from the outset, in the sense that benefits have not been
extended to persons [430 U.S. 199, 230] without at least a close relationship to a person paying
into the system during his working life. But Congress did not legislate with the idea that it was
fulfilling any narrow contractual obligation owed to the program participant. On the contrary,
Congress has continually increased the amounts of benefits paid, and expanded the pool of
eligible recipients by singling out additional, identifiable groups having both the requisite
relationship to the contributing worker and a degree of probable need which in the legislative
judgment, justifies assistance. It is not difficult to predict some traits of the system emerging
from this sort of step-by-step legislative expansion.
One is that the resulting statute, like the process which produced it, extends benefits in a
piecemeal fashion. There will be some individuals with needs demonstrably as great as those
within a class of qualifying beneficiaries who will nonetheless be treated less favorably than that
class. This is because these classes, formulated and reformulated over a period of decades,
could not perfectly mirror the abstract definition of equality of need unless Congress were to
burden the system with numerous individualized determinations which might frustrate the
primary purposes of the Act.
Another characteristic of the Social Security statute which is predictable from the manner of its
enactment, is the balance between a desire that payments correlate with degree of need and a
recognition that precise correlation is unattainable given the administrative realities of the
situation. No one would contend, for example, that all wives of program participants, who are
over 62 and entitled to old-age or disability-insurance benefits in their own right equal to no more
than one-half of their husband's primary amount, are needy. Nonetheless the administrative
problems of determining actual need have led Congress to employ these and factors like them
as the determinants of eligibility. 42 U.S.C. 402 (b) (1) (1970 ed. and Supp. V). The
overinclusiveness [430 U.S. 199, 231] of such categorizations is, in many cases, not only
tolerable but Solomonic. For had Congress attempted to distribute program funds in precise
accordance with a purpose to alleviate need, it could very well have created a procedural
leviathan consuming substantial amounts of those funds in case-by-case determinations of
eligibility.
The provisions at issue in this case, relating to widows' and widowers' benefits, display all the
earmarks of their origins in the oft-repeated process of legislative reconsideration and expansion
of beneficiary groups. As originally enacted in 1935, the Social Security Act provided for old-age

benefits only to the wage earner. 49 Stat. 623. In 1939, additional provisions were made for
benefits to the wage earner's family, including wives and widows, but not including husbands and
widowers. The widow's benefit was in an amount larger by one-half than that for the wife, and
was available notwithstanding the widow's primary entitlement to benefits in an amount greater
than permissible in the case of a wife. 1 All things considered, the 1939 amendments [430 U.S.
199, 232] reflect a legislative judgment that elderly wives and widows of Social Security
recipients were needy groups, and that of the two, the plight of widows was especially severe. 2 I
agree with the plurality's statement that "[t]here is no indication whatever in any of the legislative
history that Congress [430 U.S. 199, 233] gave any attention to the specific case of
nondependent widows, and found that they were in need of benefits despite their lack of
dependency . . . ." Ante, at 215. But neither is there any reason to doubt that it singled out the
group of aged widows for especially favorable treatment, see n. 1, supra, because it saw
prevalent throughout that group a characteristically high level of need.
In 1950, Congress created two new categories of old-age and survivors' insurance benefits - for
husbands and widowers. With one exception, these provisions were identical to the sections
dealing with wives' and widows' benefits. A husband or widower was required additionally to
prove that he had been dependent upon his wife for half of his support at the time she became
eligible for benefits, or, in the case of the widower, at the time of her death. 64 Stat. 483, 485.
This enactment obviously reflected a congressional judgment that there were needy persons in
those groups who should properly be able to receive benefits, but that their numbers were not so
great as to justify automatic qualification on the basis of age and marriage to a wage-earning
wife. Proof of dependence upon the wife for one-half of a husband's support was adopted as a
suitable means of eliminating large numbers of men with independent incomes, while preserving
an entitlement to benefits in the cases of those shown to lack substantial means of support
apart from funds actually brought in by the wife.
Subsequent amendments have altered the statute somewhat - predictably in the direction of
expanded coverage 3 - [430 U.S. 199, 234] but as relevant to this case the basic scheme has
remained unchanged. The present statutory treatment of widows and widowers would seem to
reflect a pair of legislative judgments about the needs of those two groups. The first is that the
persons qualifying for spousal benefits are likely to have even more substantial needs after the
passing of their spouse. This is indicated both by the increase in benefits to qualifying widows
and widowers which now stand at 100% of the primary amount compared with the 50% paid to
spouses, 4 and by the increase in the amount of primary benefits that a person may separately
receive without losing entitlement to benefits under the spouse's account. While the spouse of a
living wage earner loses such entitlement upon receipt of his or her own primary benefits equal
to 50% of the wage earner's primary amount, a surviving spouse does not lose such entitlement
until receiving separate benefits equal to 100%. 5
The second legislative judgment implicit in the widow's and widower's provisions is that widows,
as a practical matter, are much more likely to be without adequate means of support than are
widowers. The plurality opinion makes much of establishing this point, ante, at 212-217, that the
absence of any dependency prerequisite to the award of widow's benefits reflects a judgment,
resting on "administrative convenience," that dependence among aged widows is frequent
enough to justify waiving the requirement entirely. I differ not with the recognition of this
administrative convenience [430 U.S. 199, 235] purpose but with the conclusion that such a
purpose necessarily invalidates the resulting classification. Our decisions dealing with social
welfare legislation indicate that our inquiry must go further. For rational classifications aimed at
distributing funds to beneficiaries under social insurance legislation weigh a good deal more

heavily on the governmental interest side of the equal protection balance than they may in other
legislative contexts. The "administrative convenience" which is afforded by such classifications
in choosing the administrator of a decedent's estate, see Reed v. Reed, 404 U.S. 71 (1971), is
significantly less important to the effectiveness of the legislative scheme than is the
"convenience" afforded by classifications in administering an Act designed to provide benefits to
millions upon millions of beneficiaries with promptness and certainty. For this reason, the
plurality errs in merely dispatching this statute with an incantation of "administrative
convenience." It should go further and consider the governmental interest advanced by the
statutory classification in a social insurance statute such as this, in light of the claimed injury to
appellee.

III
Whatever his actual needs, Goldfarb would, of course, have no complaint if Congress had chosen
to require proof of dependency by widows as well as widowers, or if it had simply refrained from
making any provision whatever for benefits to surviving spouses. "A legislature may address a
problem `one step at a time,' or even `select one phase of one field and apply a remedy there,
neglecting the others.' Williamson v. Lee Optical Co., 348 U.S. 483, 489 (1955)." Jefferson v.
Hackney, 406 U.S. 535, 546 (1972); Dandridge v. Williams, 397 U.S. 471, 487 (1970). See
Geduldig v. Aiello, 417 U.S. 484, 495 (1974); Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61
(1911). Any claim which he has must therefore turn upon the alleged impropriety of giving
benefits to widows [430 U.S. 199, 236] without requiring them to make the same proof of
dependency required of widowers. Yet, in the context of the legislative purpose, this amounts not
to exclusion but to overinclusiveness for reasons of administrative convenience which, if
reasonably supported by the underlying facts, is not offensive to the Equal Protection Clause in
social welfare cases.
A close analogue to this case is presented by our decision last Term in Mathews v. Lucas, 427
U.S. 495 (1976). The plaintiffs there challenged the OASDI provisions for children's benefits,
which require no proof of dependency by legitimate children or certain categories of
illegitimates, 6 but which demand that other illegitimates show dependency by proof that their
father lived with them or contributed to their support prior to his death. After first stating that this
classification based on legitimacy does not demand "our most exacting scrutiny," id., at 506, the
Court concluded that a general requirement of dependency "at the time of death is not
impermissibly discriminatory in providing only for those children for whom the loss of the parent
is an immediate source of the need." Id., at 507. It then upheld the waiver of the dependency
proof requirement for legitimates and certain others, by the following reasoning:
"The basis for appellees' argument is the obvious fact that each of the presumptions of
dependency renders the class of benefit-recipients incrementally overinclusive, in the sense
that some children within each class of [430 U.S. 199, 237] presumptive dependents are
automatically entitled to benefits under the statute although they could not in fact prove their
economic dependence upon insured wage earners at the time of death. We conclude that the
statutory classifications are permissible, however, because they are reasonably related to the
likelihood of dependency at death.
"Congress' purpose in adopting the statutory presumptions of dependency was obviously to
serve administrative convenience. While Congress was unwilling to assume that every child of
a deceased insured was dependent at the time of death, by presuming dependency on the
basis of relatively readily documented facts, such as legitimate birth, or existence of a support
order or paternity decree, which could be relied upon to indicate the likelihood of continued

actual dependency, Congress was able to avoid the burden and expense of specific case-bycase determination in the large number of cases where dependency is objectively probable.
Such presumptions in aid of administrative functions, though they may approximate, rather
than precisely mirror, the results that case-by-case adjudication would show, are permissible
under the Fifth Amendment, so long as that lack of precise equivalence does not exceed the
bounds of substantiality tolerated by the applicable level of scrutiny. See Weinberger v. Salfi,
422 U.S., 749, 772 (1975).
.....
"Applying these principles, we think that the statutory classifications challenged here are
justified as reasonable empirical judgments that are consistent with a design to quality
entitlement to benefits upon a child's dependency at the time of the parent's death." 427 U.S.,
at 508-509, 510.
The same reasoning should control in the case before us. [430 U.S. 199, 238] As in Lucas,
Congress has here adopted a test of dependency as a reasonable surrogate for proof of actual
need. In Lucas, legitimates and certain others were not required to satisfy that test because, in
the legislative view, there was a sufficiently high rate of dependency among those groups to
make the requirement of actual proof administratively counter-productive. Here the dependency
test was not imposed upon widows, apparently on a similar belief that the actual rate of
dependency was sufficiently high that a requirement of proof would create more administrative
expense than it would save in the award of benefits. 7 [430 U.S. 199, 239]

IV
Perhaps because the reasons asserted for "heightened scrutiny" of gender-based distinctions
are rooted in the fact that women have in the past been victims of unfair treatment, see Frontiero
v. Richardson, 411 U.S., at 684 -688, the plurality says that the difference in treatment here is not
only between a widow and a widower, but between the respective deceased spouses of the two.
It concludes that wage-earning wives are deprived "`of protection for their families which men
receive as a result of their employment.'" Ante, at 206.
But this is a questionable tool of analysis which can be used to prove virtually anything. It might
just as well have been urged in Kahn v. Shevin, 416 U.S. 351 (1974), where we upheld a Florida
property tax exemption redounding to the benefit of widows but not widowers, that the real
discrimination was between the deceased spouses of the respective widow and widower, who
had doubtless by their contributions to the family or marital community helped make possible
the acquisition of the property which was now being disparately taxed. [430 U.S. 199, 240]
Since the claim to social security benefits is noncontractual in nature, see Flemming v. Nestor,
363 U.S. 603 (1960), the contributions of the deceased spouse cannot be regarded as creating
any sort of contractual entitlement on the part of either the deceased wife or the surviving
husband. Here the female wage earner has gotten the degree of protection for her family which
Congress was concerned to extend to all. Neither she nor her surviving husband has any
constitutional claim to more, simply because Congress has chosen, for administrative reasons,
to give benefits to widows without requiring proof of dependency.
Viewed from the perspective of the recipient of benefits, the sections involved here are entirely
distinguishable from those which this Court has previously struck down. In Jimenez v.
Weinberger, 417 U.S. 628 (1974), the Court invalidated one aspect of the provisions for surviving
children's benefits which were considered in Mathews v. Lucas, 427 U.S. 495 (1976). Those

provisions allow legitimate and certain categories of illegitimate children 8 to receive benefits,
whether born before or after the onset of the wage earner's disability. Other illegitimates were
entitled to benefits only upon a showing of dependency prior to the disability, and were therefore
conclusively denied benefits if born after the wage earner was disabled. Finding a legislative
purpose to aid children with needs demonstrated by a dependency relationship to a disabled
worker, the Court found equal protection offended by the statute's denial to some children of any
opportunity to prove that they were within that class.
In Weinberger v. Wiesenfeld, 420 U.S. 636 (1975), the Court again invalidated OASDI provisions
which denied one group any opportunity to show themselves proper beneficiaries given the
apparent statutory purpose. A widow not qualifying for widow's benefits was entitled to a
mother's benefit if she had in her care a minor child qualifying for a child's [430 U.S. 199, 241]
benefit, and if she did not receive more than a certain amount of primary benefits in her own
right. No such provision was made, however, for a widower in a parallel position. The Court found
a purpose in the statute to allow a single parent to stay home and care for the minor child, id., at
648-649, and struck down the denial of benefits to fathers similarly situated. The defect of that
statute was its conclusive exception of widowers from the benefited class, solely on the basis of
their sex, and in contravention of the legislative purpose to allow parents with deceased spouses
to provide personal parental care. There is no plausible claim to be made here that a statutory
objective is being thwarted by under-inclusiveness of the classes of beneficiaries.
This case is also distinguishable from Frontiero v. Richardson, supra, in the sense that social
insurance differs from compensation for work done. While there is no basis for assessing the
propriety of a given allocation of funds within a social insurance program apart from an
identifiable legislative purpose, a compensatory scheme may be evaluated under the principle of
equal pay for equal work done. This case is therefore unlike Frontiero, where the Court
invalidated sex discrimination among military personnel in their entitlement to increased
quarters allowances on account of marriage, and in the eligibility of their spouses for dental and
medical care. These compensatory fringe benefits were available to male employees as a matter
of course, but were unavailable to females except on proof that their husbands depended on
them for over one-half of their support. Since males got such compensatory benefits even
though their wives were not so dependent, females with nondependent husbands were
effectively denied equal compensation for equal effort. The same is not true here, where the
benefit payments to survivors are neither contractual nor compensatory for work done, and
where there is thus no comparative basis for evaluating the propriety of a given benefit apart
from the legislative purpose. [430 U.S. 199, 242]

V
The very most that can be squeezed out of the facts of this case in the way of cognizable
"discrimination" is a classification which favors aged widows. Quite apart from any
considerations of legislative purpose and "administrative convenience" which may be advanced
to support the classification, this is scarcely an invidious discrimination. Two of our recent cases
have rejected efforts by men to challenge similar classifications. We have held that it is not
improper for the military to formulate "up-or-out" rules taking into account sex-based differences
in employment opportunities in a way working to the benefit of women, Schlesinger v. Ballard,
419 U.S. 498 (1975), or to grant solely to widows a property tax exemption in recognition of their
depressed plight. Kahn v. Shevin, 416 U.S. 351 (1974). A waiver of the dependency prerequisite

for benefits, in the case of this same class of aged widows, under a program explicitly aimed at
the assistance of needy groups, appears to be well within the holding of the Kahn case, which
upheld a flat $500 exemption to widows, without any consideration of need.

VI
The classification challenged here is "overinclusive" only in the sense that widows over 62 may
obtain benefits without a showing of need, whereas widowers must demonstrate need. Because
this overinclusion is rationally justifiable, given available empirical data, on the basis of
"administrative convenience," Mathews v. Lucas, supra, is authority for upholding it. The
differentiation in no way perpetuates the economic discrimination which has been the basis for
heightened scrutiny of gender-based classifications, and is, in fact, explainable as a measure to
ameliorate the characteristically depressed condition of aged widows. Kahn v. Shevin, supra, is
therefore also authority for upholding it. For both of these reasons, I would reverse the judgment
of the District Court.
[ Footnote 1 ] It is noteworthy that Congress did not simply state generally that immediate family
members were entitled to benefits in a certain amount, but set forth several categories of
benefits for family members, with unique conditions and benefit amounts attaching to each.
"Wife's Insurance Benefits" in the amount of one-half the husband's primary benefit, were to be
given to a program participant's wife if she was over 65, lived with her husband (or received
support from him, see 53 Stat. 1378) at the time of filing her application, and was not entitled to
primary benefits of her own in an amount equal to or greater than one-half of her husband's
primary amount. "Widow's Insurance Benefits" equal to three-fourths the deceased husband's
primary benefit, were made available to an unmarried widow over 65, who lived with the wage
earner (or received support from him) at the time of his death, and was not entitled to primary
benefits on her own equal to or greater than three-fourths of the husband's primary amount. In
addition, "Widow's Current Insurance Benefits" were made available to one failing to qualify for
the widow's benefit solely on account of age, who had in her care a child qualifying for "Child's
Insurance Benefits" [430 U.S. 199, 232] under still another section of the amended statute. The
amendments also provided for "Parent's Insurance Benefit" and "Lump-Sum Death Payments." 53
Stat. 1364-1367. The manner in which these provisions were drafted makes clear that each
involved a separate congressional judgment about the most appropriate definition and actual
needs of each group.
[ Footnote 2 ] The Final Report of the Advisory Council on Social Security explained the provision
as follows: "The day of large families and of the farm economy, when aged parents were thereby
assured comfort in their declining years, has passed for a large proportion of our population.
This change has had particularly devastating effect on the sense of security of the aged women
of our country. "Women as a rule live longer than men. Wives are often younger than their
husbands. Consequently, the probabilities are that a woman will outlive her husband. Old-age
insurance benefits for the husband, supplemented during his life by an allowance payable on
behalf of his wife, fall considerably short, therefore, of providing adequate old-age security."
Hearings on Social Security Act Amendments of 1939 before the House Committee on Ways and
Means, 76th Cong., 1st Sess., 31-32 (1939). Likewise, the House Committee Report described
widows over 65, widows with children, orphans, and dependent parents over 65 (to whom the
1939 amendments extended benefits) as the "groups of survivors whose probable need is
greatest." H. R. Rep. No. 728, 76th Cong., 1st Sess., 11 (1939). Thus, there is good reason to
suppose that the 1939 enactment of a provision for widow's benefits was in response to
congressional perception of substantial poverty among the large group of aged widows. The

problem persists today in proportions far greater than among the parallel group of aged
widowers. In 1974, two out of three poor persons over 65 were women. Four out of five men over
65 were married, but 52% of aged women were widows. Of older women living alone, 33.4% were
below the poverty line. Task Force on Women and Social Security, Women and Social Security:
Adapting to a New Era, prepared for the Senate Special Committee on Aging, 94th Cong., 1st
Sess., 37, 42, 68-69 (Comm. Print 1975).
[ Footnote 3 ] Among these changes are the lowering of the age of eligibility, the elimination,
concerning spouse's and surviving spouse's benefits, of any requirement of cohabitation, and the
increase in widow's and widower's benefits and in permissible primary benefits received in the
beneficiary's own right from 75% to 100% of the wage earner's primary benefit. Also, additional
provision has been made, under each spousal category of benefits, for a divorced spouse who
was married to the wage earner for at least 20 years. This Court has recently upheld
unanimously the wife's [430 U.S. 199, 234] benefits section's imposition of the minimum-age
requirement upon divorced wives with qualifying minor children, while waiving it in the case of
undivorced wives caring for such children. Mathews v. De Castro, 429 U.S. 181 (1976).
[ Footnote 4 ] 42 U.S.C. 402 (b) (2), (c) (3), (e) (2) (A), (f) (3) (A) (1970 ed. and Supp. V).
[ Footnote 5 ] 42 U.S.C. 402 (b) (1) (D), (c) (1) (D), (e) (1) (D), (f) (1) (E) (1970 ed. and Supp. V).
[ Footnote 6 ] Notwithstanding their illegitimacy, children need not demonstrate dependency if
entitled to inherit from the insured parent under the state intestacy laws; if the decedent went
through a marriage ceremony with the other parent which would have been valid but for a
nonobvious legal defect; if the decedent had acknowledged the child in writing; or if he had been
decreed to be the child's father or ordered by a court to support the child because the child was
his. 42 U.S.C. 402 (d), 416 (h) (1970 ed. and Supp. V).
[ Footnote 7 ] There is substantial statistical evidence indicating that the differential treatment of
widows and widowers is economically justifiable on the basis of administrative convenience.
There is good reason to suppose that few enough aged widows are not, in fact, dependent at the
time of their husband's death that the costs of administering the test would exceed the savings
resulting from its application. Among married couples throughout our population, 43% of the
wives as of 1974 are in the labor force. Bureau of the Census, A Statistical Portrait of Women in
the United States 52 (Table 10-9) (Apr. 1976). Among those 43%, wives with husbands over 25
years of age contribute a median of 26.1% of the family income. Ibid. (Table 10-10). This is
approximately equal to the 25% maximum contribution one can make and still be statutorily
dependent. It thus follows that among the married population as a whole the number of
dependent wives is roughly equal to the sum of those who do not work, plus one-half of those
who do (since by definition, one-half contribute more and one-half contribute less than the
median of 26.1%). That calculation here leads to a conclusion that about 78.5% (57% + 21.5%) of
all married women are dependent. With regard to the group of women otherwise qualifying for
widow's benefits, this figure is significantly higher. Whereas the employment rate among women
between 20 and 54 is about 56%, the rate for women 55 and over is only 23%. (These figures are
derived from data appearing id., at 27-28 (Tables 7-1, 7-2).) Because it is dependency at the time
of the working spouse's death which is relevant under the statute, the work habits of those over
55 are most relevant for determining the actual number of widows who would be excluded by a
dependency test. Even if married women over 55 work as often as unmarried women in that
group [430 U.S. 199, 239] (an unlikelihood, given the greater probability that unmarried women
will have no alternative means of support), this 23% figure indicates that they work just over onehalf as often as the population of all married women (43% of whom work - id., at 52 (Table 10-9)).

This suggests that the number of married women over 55 who would satisfy the dependency
test is something like 88.5% - the 77% who do not work, plus half of the remaining 23% who do.
This nine-tenths correlation appears sufficiently high to justify extension of benefits to the other
one-tenth for reasons of administrative convenience. On the side of widower's benefits, the
incidence of dependent husbands is certainly low enough to justify any administrative expense
incurred in screening out those who are not dependent. In 1970, only 2.5% of working wives
contributed more than the 75% of the family income which renders the husband dependent. F.
Linden, Women: A Demographic, Social and Economic Presentation 34 (1973). Since only 43% of
all wives work, the incidence of dependent husbands among all married couples is approximately
1% (.025 X .43=.0108).
[ Footnote 8 ] See n. 6, supra. [430 U.S. 199, 243]
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The gender-based distinction mandated by the provisions of the Social Security Act, 42 U.S.C.
402 (g), that grant survivors' benefits based on the earnings of a deceased husband and father
covered by the Act both to his widow and to the couple's minor children in her care, but that grant
benefits based on the earnings of a covered deceased wife and mother only to the minor children
and not to the widower, violates the right to equal protection secured by the Due Process Clause
of the Fifth Amendment, since it unjustifiably discriminates against female wage earners
required to pay social security taxes by affording them less protection for their survivors than is
provided for male wage earners. Pp. 642-653.
(a) The distinction is based on an "archaic and overbroad" generalization not tolerated under
the Constitution, namely, that male workers' earnings are vital to their families' support, while
female workers' earnings do not significantly contribute to families' support. Frontiero v.
Richardson, 411 U.S. 677 . Pp. 642-643.
(b) That social security benefits are "noncontractual" and do not compensate for work
performed or necessarily correlate with contributions to the program, cannot sanction the
solely gender-based differential protection for covered employees. Since the benefits depend
significantly upon a covered employee's participation in the work force, and since only covered
employees and not others are required to pay taxes toward the system, benefits must be
distributed according to classifications that do not differentiate among covered employees
solely on the basis of sex. Pp. 646-647.
(c) Since, as is apparent from the statutory scheme itself and from 402 (g)'s legislative history,
402 (g)'s purpose in providing benefits to young widows with children was not, as the
Government contends, to provide an income to women who, because of economic
discrimination, were unable to provide for themselves, but to permit women to elect not to
work and to devote themselves to care of children (and thus was not premised upon [420 U.S.

636, 637] any special disadvantage of women), it cannot serve to justify a gender-based
distinction diminishing the protection afforded women who do work. Pp. 648-652.
367 F. Supp. 981, affirmed.
BRENNAN, J., delivered the opinion of the Court, in which BURGER, C. J., and STEWART, WHITE,
MARSHALL, BLACKMUN, and POWELL, JJ., joined. POWELL, J., filed a concurring opinion in
which BURGER, C. J., joined, post, p. 654. REHNQUIST, J., filed an opinion concurring in the result,
post, p. 655. DOUGLAS, J., took no part in the consideration or decision of the case.
Keith A. Jones argued the cause for appellant. On the brief were Solicitor General Bork, Assistant
Attorney General Hills, and Danny J. Boggs.
Ruth Bader Ginsburg argued the cause for appellee. With her on the brief was Melvin L. Wulf. *
[ Footnote * ] Nancy Stearns filed a brief for the Center for Constitutional Rights as amicus curiae
urging affirmance.
MR. JUSTICE BRENNAN delivered the opinion of the Court.
Social Security Act benefits based on the earnings of a deceased husband and father covered by
the Act are payable, with some limitations, both to the widow and to the couple's minor children
in her care. 202 (g) of the Social Security Act, as amended, 42 U.S.C. 402 (g). 1 Such benefits are
payable on the basis of the [420 U.S. 636, 638] earnings of a deceased wife and mother covered
by the Act, however, only to the minor children and not to the widower. The question in this case
is whether this gender-based distinction violates the Due Process Clause of the Fifth
Amendment. 2
A three-judge District Court for the District of New Jersey held that the different treatment of
men and women mandated by 402 (g) unjustifiably discriminated against female wage earners
by affording them less protection for their survivors than is provided to male employees. [420
U.S. 636, 639] 367 F. Supp. 981, 991 (1973). We noted probable jurisdiction, 419 U.S. 822
(1974). We affirm.

I
Appellee Stephen C. Wiesenfeld and Paula Polatschek were married on November 15, 1970.
Paula, who worked as a teacher for five years before her marriage, continued teaching after her
marriage. Each year she worked, maximum social security contributions were deducted from her
salary. 3 Paula's earnings were the couple's principal source of support during the marriage,
being substantially larger than those of appellee. 4
On June 5, 1972, Paula died in childbirth. Appellee was left with the sole responsibility for the
care of their infant son, Jason Paul. Shortly after his wife's death, Stephen Wiesenfeld applied at
the Social Security office in New Brunswick, N. J., for social security survivors' benefits for
himself and his son. He did obtain benefits for his son under 42 U.S.C. 402 (d) (1970 ed. and
Supp. III), 5 and received for Jason $206.90 per month [420 U.S. 636, 640] until September
1972, and $248.30 per month thereafter. However, appellee was told that he was not eligible for
benefits for himself, because 402 (g) benefits were available only to women. 6 If he had been a
woman, he would [420 U.S. 636, 641] have received the same amount as his son as long as he
was not working, see 42 U.S.C. 402 (d) (2) and (g) (2), and, if working, that amount reduced by $1
for every $2 earned annually above $2,400. 42 U.S.C. 403 (b) and (f). 7

Appellee filed this suit in February 1973, 8 claiming jurisdiction under 28 U.S.C. 1331, on behalf
of himself and of all widowers similarly situated. 9 He sought a declaration that 402 (g) is
unconstitutional to the extent that men and women are treated differently, an injunction [420 U.S.
636, 642] restraining appellant from denying benefits under 402 (g) solely on the basis of sex,
and payment of past benefits commencing with June 1972, the month of the original application.
Cross motions for summary judgment were filed. After the three-judge court determined that it
had jurisdiction, 10 it granted summary judgment in favor of appellee, and issued an order giving
appellee the relief he sought.

II
The gender-based distinction made by 402 (g) is indistinguishable from that invalidated in
Frontiero v. [420 U.S. 636, 643] Richardson, 411 U.S. 677 (1973). Frontiero involved statutes
which provided the wife of a male serviceman with dependents' benefits but not the husband of
a servicewoman unless she proved that she supplied more than one-half of her husband's
support. The Court held that the statutory scheme violated the right to equal protection secured
by the Fifth Amendment. Schlesinger v. Ballard, 419 U.S. 498 (1975), explained: "In . . . Frontiero
the challenged [classification] based on sex [was] premised on overbroad generalizations that
could not be tolerated under the Constitution. . . . [T]he assumption . . . was that female spouses
of servicemen would normally be dependent upon their husbands, while male spouses of
servicewomen would not." Id., at 507. A virtually identical "archaic and overbroad" generalization,
id., at 508, "not . . . tolerated under the Constitution" underlies the distinction drawn by 402 (g),
namely, that male workers' earnings are vital to the support of their families, while the earnings
of female wage earners do not significantly contribute to their families' support. 11
Section 402 (g) was added to the Social Security Act in 1939 as one of a large number of
amendments designed to "afford more adequate protection to the family as a unit." H. R. Rep.
No. 728, 76th Cong., 1st Sess., 7 (1939). Monthly benefits were provided to wives, children,
widows, orphans, and surviving dependent parents of covered workers. Ibid. However, children of
covered female workers were eligible for survivors' benefits only in limited circumstances, see n.
5, supra, and no benefits [420 U.S. 636, 644] whatever were made available to husbands or
widowers on the basis of their wives' covered employment. 12
Underlying the 1939 scheme was the principle that "[u]nder a social-insurance plan the primary
purpose is to pay benefits in accordance with the probable needs of the beneficiaries rather than
to make payments to the estate of a deceased person regardless of whether or not he leaves
dependents." H. R. Rep. No. 728, supra, at 7. (Emphasis supplied.) It was felt that "[t]he payment
of these survivorship benefits and supplements for the wife of an annuitant are . . . in keeping
with the principle of social insurance . . . ." Ibid. Thus, the framers of the Act legislated on the
"then generally accepted presumption that a man is responsible for the support of his wife and
children." D. Hoskins & L. Bixby, Women and Social Security: Law and Policy in Five Countries,
Social Security Administration Research Report No. 42, p. 77 (1973). 13 [420 U.S. 636, 645]
Obviously, the notion that men are more likely than women to be the primary supporters of their
spouses and children is not entirely without empirical support. See Kahn v. Shevin, 416 U.S. 351,
354 n. 7 (1974). But such a gender-based generalization cannot suffice to justify the denigration
of the efforts of women who do work and whose earnings contribute significantly to their
families' support.

Section 402 (g) clearly operates, as did the statutes invalidated by our judgment in Frontiero, to
deprive women of protection for their families which men receive as a result of their
employment. Indeed, the classification here is in some ways more pernicious. First, it was open
to the servicewoman under the statutes invalidated in Frontiero to prove that her husband was in
fact dependent upon her. Here, Stephen Wiesenfeld was not given the opportunity to show, as
may well have been the case, that he was dependent upon his wife for his support, or that, had
his wife lived, she would have remained at work while he took over care of the child. Second, in
this case social security taxes were deducted from Paula's salary during the years in which she
worked. Thus, she not only failed to receive for her family the same protection which a similarly
situated male worker would have received, but she also was deprived of a portion of her own
earnings in order to contribute to the fund out of which benefits would be paid to others. Since
the Constitution forbids the gender-based differentiation premised upon assumptions as to
dependency made in the statutes before us in Frontiero, the Constitution also forbids the genderbased differentiation that results in the efforts of female workers required to pay social security
taxes producing less protection for their families than is produced by the efforts of men. [420
U.S. 636, 646]

III
Appellant seeks to avoid this conclusion with two related arguments. First, he claims that
because social security benefits are not compensation for work done, Congress is not obliged to
provide a covered female employee with the same benefits as it provides to a male. Second, he
contends that 402 (g) was "reasonably designed to offset the adverse economic situation of
women by providing a widow with financial assistance to supplement or substitute for her own
efforts in the marketplace," Brief for Appellant 14, and therefore does not contravene the equal
protection guarantee.

A
Appellant relies for the first proposition primarily on Flemming v. Nestor, 363 U.S. 603 (1960). We
held in Flemming that the interest of a covered employee in future social security benefits is
"noncontractual," because "each worker's benefits, though flowing from the contributions he
made to the national economy while actively employed, are not dependent on the degree to
which he was called upon to support the system by taxation." Id., at 609-610. Appellant
apparently contends that since benefits derived from the social security program do not correlate
necessarily with contributions made to the program, a covered employee has no right whatever
to be treated equally with other employees as regards the benefits which flow from his or her
employment.
We do not see how the fact that social security benefits are "noncontractual" can sanction
differential protection for covered employees which is solely gender based. From the outset,
social security old age, survivors', and disability (OASDI) benefits have been "afforded as a matter
of right, related to past participation in the productive [420 U.S. 636, 647] processes of the
country." Final Report of the Advisory Council on Social Security 17 (1938). It is true that social
security benefits are not necessarily related directly to tax contributions, since the OASDI system
is structured to provide benefits in part according to presumed need. 14 For this reason,
Flemming held that the position of a covered employee "cannot be soundly analogized to that of
the holder of an annuity, whose right to benefits is bottomed on his contractual premium
payments." 363 U.S., at 610 . But the fact remains that the statutory right to benefits is directly
related to years worked and amount earned by a covered employee, 15 and not to the need of the

beneficiaries directly. Since OASDI benefits do depend significantly upon the participation in the
work force of a covered employee, and since only covered employees and not others are required
to pay taxes toward the system, benefits must be distributed according to classifications which
do not without sufficient justification differentiate among covered employees solely on the basis
of sex. [420 U.S. 636, 648]

B
Appellant seeks to characterize the classification here as one reasonably designed to
compensate women beneficiaries as a group for the economic difficulties which still confront
women who seek to support themselves and their families. The Court held in Kahn v. Shevin, 416
U.S., at 355 , that a statute "reasonably designed to further the state policy of cushioning the
financial impact of spousal loss upon the sex for which that loss imposes a disproportionately
heavy burden" can survive an equal protection attack. See also Schlesinger v. Ballard, 419 U.S.
498 (1975). But the mere recitation of a benign, compensatory purpose is not an automatic
shield which protects against any inquiry into the actual purposes underlying a statutory scheme.
16 Here, it is apparent both from the statutory scheme itself and from the legislative history of
402 (g) that Congress' purpose in providing benefits to young widows with children was not to
provide an income to women who were, because of economic discrimination, unable to provide
for themselves. Rather, 402 (g), linked as it is directly to responsibility for minor children, was
intended to permit women to elect not to work and to devote themselves to the care of children.
Since this purpose in no way is premised upon any special disadvantages of women, it cannot
serve to justify a gender-based distinction which diminishes the protection afforded to women
who do work.
That the purpose behind 402 (g) is to provide children [420 U.S. 636, 649] deprived of one
parent with the opportunity for the personal attention of the other could not be more clear in the
legislative history. The Advisory Council on Social Security, which developed the 1939
amendments, said explicitly that "[s]uch payments [under 402 (g)] are intended as supplements
to the orphans' benefits with the purpose of enabling the widow to remain at home and care for
the children." Final Report of the Advisory Council on Social Security 31 (1938). (Emphasis
supplied.) In 1971, a new Advisory Council, considering amendments to eliminate the various
gender-based distinctions in the OASDI structure, reiterated this understanding: "Present law
provides benefits for the mother of young . . . children . . . if she chooses to stay home and care
for the children instead of working. In the Council's judgment, it is desirable to allow a woman
who is left with the care of the children the choice of whether to stay at home to care for the
children or to work." 1971 Advisory Council on Social Security, Reports on the Old-Age, Survivors,
and Disability Insurance and Medicare Programs 30 (hereinafter 1971 Reports). (Emphasis
supplied.)
Indeed, consideration was given in 1939 to extending benefits to all widows regardless of
whether or not there were minor children. The proposal was rejected, apparently because it was
felt that young widows without children can be expected to work, while middle-aged widows "are
likely to have more savings than younger widows and many of them have children who are grown
and able to help them." Report of the Social Security Board, H. R. Doc. No. 110, 76th Cong., 1st
Sess., 7-8 (1939). See also Final Report of the Advisory Council on Social Security 31 (1938);
Hearings on the Social Security Act Amendments of 1939 before the House Committee on Ways
and Means, 76th Cong., 1st Sess., 61, 1217, 2169-2170; H. R. Rep. No. 728, 76th Cong., 1st Sess.,
36-37 [420 U.S. 636, 650] (1939). Thus, Congress decided not to provide benefits to all widows

even though it was recognized that some of them would have serious problems in the job
market. Instead, it provided benefits only to those women who had responsibility for minor
children, because it believed that they should not be required to work.
The whole structure of survivors' benefits conforms to this articulated purpose. Widows without
minor children obtain no benefits on the basis of their husband's earnings until they reach age 60
or, in certain instances of disability, age 50. 42 U.S.C. 402 (e) (1) and (5). Further, benefits under
402 (g) cease when all children of a beneficiary are no longer eligible for children's benefits. 17 If
Congress were concerned with providing women with benefits because of economic
discrimination, it would be entirely irrational to except those women who had spent many years
at home rearing children, since those women are most likely to be without the skills required to
succeed in the job market. See Walker, Sex Discrimination in Government Benefit Programs, 23
Hastings L. J. 277, 278-279 (1971); Hearings, supra, at 61 (remarks of Dr. Altemeyer, Chairman,
Social Security Board); Report of the Committee on Social Insurance and Taxes, The President's
Commission on the Status of Women 31-32 (1963). Similarly, the Act now provides benefits to a
surviving [420 U.S. 636, 651] divorced wife who is the parent of a covered employee's child,
regardless of how long she was married to the deceased or of whether she or the child was
dependent upon the employee for support. 402 (g), 416 (d) (3). Yet, a divorced wife who is not
the mother of a child entitled to children's benefits is eligible for benefits only if she meets other
eligibility requirements and was married to the covered employee for 20 years. 402 (b) and (e),
416 (d). 18 Once again, this distinction among women is explicable only because Congress was
not concerned in 402 (g) with the employment problems of women generally but with the
principle that children of covered employees are entitled to the personal attention of the
surviving parent if that parent chooses not to work.
Given the purpose of enabling the surviving parent to remain at home to care for a child, the
gender-based distinction of 402 (g) is entirely irrational. The classification discriminates among
surviving children solely on the basis of the sex of the surviving parent. Even in the typical family
hypothesized by the Act, in which the husband is supporting the family and the mother is caring
for the children, this result makes no sense. The fact [420 U.S. 636, 652] that a man is working
while there is a wife at home does not mean that he would, or should be required to, continue to
work if his wife dies. It is no less important for a child to be cared for by its sole surviving parent
when that parent is male rather than female. And a father, no less than a mother, has a
constitutionally protected right to the "companionship, care, custody, and management" of "the
children he has sired and raised, [which] undeniably warrants deference and, absent a powerful
countervailing interest, protection." Stanley v. Illinois, 405 U.S. 645, 651 (1972). Further, to the
extent that women who work when they have sole responsibility for children encounter special
problems, it would seem that men with sole responsibility for children will encounter the same
child-care related problems. 19 Stephen Wiesenfeld, for example, found that providing adequate
care for his infant son impeded his ability to work, see n. 7, supra.
Finally, to the extent that Congress legislated on the presumption that women as a group would
choose to forgo work to care for children while men would not, 20 [420 U.S. 636, 653] the
statutory structure, independent of the gender-based classification, would deny or reduce
benefits to those men who conform to the presumed norm and are not hampered by their childcare responsibilities. Benefits under 402 (g) decrease with increased earnings, see, supra, at 641.
According to appellant, "the bulk of male workers would receive no benefits in any event," Brief
for Appellant 17 n. 11, because they earn too much. Thus, the gender-based distinction is
gratuitous; without it, the statutory scheme would only provide benefits to those men who are in
fact similarly situated to the women the statute aids.

Since the gender-based classification of 402 (g) cannot be explained as an attempt to provide for
the special problems of women, it is indistinguishable from the classification held invalid in
Frontiero. Like the statutes there, "[b]y providing dissimilar treatment for men and women who
are . . . similarly situated, the challenged section violates the [Due Process] Clause." Reed v. Reed,
404 U.S. 71, 77 (1971).
Affirmed.
MR. JUSTICE DOUGLAS took no part in the consideration or decision of this case.

Footnotes
[ Footnote 1 ] Section 402 (g) is headed "Mother's insurance benefits." It provides in pertinent
part:
"(1) The widow and every surviving divorced mother (as defined in section 416 (d) of this title)
of an individual who died a fully or currently insured individual, if such widow or surviving
divorced mother "(A) is not married,
"(B) is not entitled to a widow's insurance benefit,
"(C) is not entitled to old-age insurance benefits, or is entitled [420 U.S. 636, 638] to old-age
insurance benefits each of which is less than three-fourths of the primary insurance amount
of such individual,
"(D) has filed application for mother's insurance benefits, or was entitled to wife's insurance
benefits on the basis of the wages and self-employment income of such individual for the
month preceding the month in which he died,
"(E) at the time of filing such application has in her care a child of such individual entitled to a
child's insurance benefit . . .
.....
shall . . . be entitled to a mother's insurance benefit for each month, beginning with the first
month after August 1950 in which she becomes so entitled to such insurance benefits and
ending with the month preceding the first month in which any of the following occurs: no child of
such deceased individual is entitled to a child's insurance benefit, such widow or surviving
divorced mother becomes entitled to an old-age insurance benefit equal to or exceeding threefourths of the primary insurance amount of such deceased individual, she becomes entitled to a
widow's insurance benefit, she remarries, or she dies. . . ."
The terms "fully" and "currently" insured are defined in 42 U.S.C. 414. See n. 3, infra.
[ Footnote 2 ] "[W]hile the Fifth Amendment contains no equal protection clause, it does forbid
discrimination that is `so unjustifiable as to be violative of due process.'" Schneider v. Rusk, 377
U.S. 163, 168 (1964); see also Bolling v. Sharpe, 347 U.S. 497, 499 (1954). This Court's approach
to Fifth Amendment equal protection claims has always been precisely the same as to equal
protection claims under the Fourteenth Amendment. See, e. g., Schlesinger v. Ballard, 419 U.S.
498 (1975); Jimenez v. Weinberger, 417 U.S. 628, 637 (1974); Frontiero v. Richardson, 411 U.S.
677 (1973).

[ Footnote 3 ] Thus, Paula Wiesenfeld was "currently insured" when she died, see n. 1, supra,
because she had "not less than six quarters of coverage during the thirteen-quarter period
ending with (1) the quarter in which [she] died." 42 U.S.C. 414 (b).
[ Footnote 4 ] In 1970, Paula earned $9,808, and Stephen earned $3,100 as a self-employed
consultant; in 1971, Paula earned $10,686 and Stephen $2,188; in 1972, Paula earned $6,836.35
before she died, and Stephen $2,475 for the entire year. Stephen completed his education before
the marriage.
[ Footnote 5 ] Section 402 (d) is headed "Child's insurance benefits" and provides in pertinent part
as follows:
"Every child . . . of an individual who dies a fully or currently insured individual, if such child "(A) has filed application for child's insurance benefits,
"(B) at the time such application was filed was unmarried and (i) either had not attained the
age of 18 or was a full-time student and had not attained the age of 22, or (ii) is under a
disability (as [420 U.S. 636, 640] defined in section 423 (d) of this title) which began before
he attained the age of 22, and
"(C) was dependent upon such individual .....
"(ii) if such individual has died, at the time of such death . . .
.....
shall be entitled to a child's insurance benefit for each month, beginning with the first month after
August 1950 in which such child becomes so entitled to such insurance benefits and ending with
the month preceding whichever of the following first occurs "(D) the month in which such child dies or marries,
"(E) the month in which such child attains the age of 18, but only if he (i) is not under a
disability (as so defined) at the time he attains such age, and (ii) is not a full-time student
during any part of such month."
Thus, child's insurance benefits are now available without regard to whether the worker upon
whose earnings benefits are based is the mother or father. This was not always the case.
Originally, a child could receive benefits based on his mother's earnings only if he had not been
living with his father and was being supported solely by his mother. Social Security Amendments
of Aug. 10, 1939, 202 (c), 53 Stat. 1364. This provision was amended in 1950 to provide
automatic entitlement to otherwise eligible children of women workers who were currently
insured, see nn. 1 and 3, supra, when they died, but retaining dependency qualifications if the
mother's covered employment was not recent. Social Security Amendments of Aug. 28, 1950,
101 (a), amending 202 (d), 64 Stat. 483. In 1967, children of women workers were made eligible
for children's benefits on exactly the same criteria applied to children of male workers. Social
Security Amendments of 1967, Pub. L. 90-248, 151, 81 Stat. 860.
[ Footnote 6 ] Appellee said in an affidavit that he was told orally at the Social Security office that
he could not file an application for benefits on his own behalf. The appellant Secretary does not
dispute that the request for benefits was orally made and orally denied. Tr. of Oral Arg. before
District Court, June 20, 1973, p. 45; 367 F. Supp. 981, 985 n. 5.

[ Footnote 7 ] Stephen Wiesenfeld was employed until October 1972. However, since he earned
$2,475 for the entire year 1972, n. 4, supra, he apparently would have been eligible for benefits,
were he a woman, from June 1972 until he obtained employment again on February 5, 1973, at a
salary of $1,500 per month. This lawsuit was filed on February 24, 1973. On September 14, 1973,
appellee was dismissed from his position, so that he was unemployed and again eligible for
benefits, but for the gender-based distinction, when the lower court opinion issued on December
11, 1973. Appellee, in an affidavit filed in September 1973, ascribed his employment difficulties in
large part to the difficulties of childcare. In particular, he noted that he had "encountered severe
difficulty in obtaining the services of a suitable housekeeper, to whom I could conscientiously
entrust Jason's care. I have employed four housekeepers in the past year . . . ."
[ Footnote 8 ] Appellee did not seek administrative review of the denial under 42 U.S.C. 405 (b).
However, appellant stipulated that any administrative appeal would have been futile, since 402
(g) on its face precludes granting benefits to men. Tr. of Oral Arg. before District Court, June 20,
1973, pp. 16-17. Nor does appellant now claim that 405 (h), which provides that "[n]o findings of
fact or decision of the Secretary shall be reviewed . . . except as herein provided" (see 405 (g)), is
a bar to this action. See Public Utilities Comm'n of California v. United States, 355 U.S. 534, 539
-540 (1958); Richardson v. Morris, 409 U.S. 464 (1973) (per curiam); Griffin v. Richardson, 346 F.
Supp. 1226 (Md.), aff'd, 409 U.S. 1069 (1972).
[ Footnote 9 ] The three-judge court declined to permit the action to proceed as a class action.
367 F. Supp., at 986-987. No appeal has been taken from this ruling.
[ Footnote 10 ] The court recognized that the jurisdictional amount of $10,000 under 28 U.S.C.
1331 is established as long as it does not "appear to a legal certainty" that the matter in
controversy does not total $10,000, St. Paul Mercury Indemnity Co. v. Red Cab Co., 303 U.S. 283,
289 (1938), and therefore that where an injunction commanding future payments is sought, there
is no need to await accrual of $10,000 in back benefits to bring suit. However, it was troubled by
the fact that appellee was employed on the day suit was filed, see n. 7, supra, and thus would not
have been entitled to benefits on that day. It held that there was nonetheless jurisdiction because
of the futility of dismissing the suit when the plaintiff could refile immediately and establish
jurisdiction, since he was unemployed by the time of decision. We believe that there was
jurisdiction in any event on the day the suit was filed. Benefits under 402 (g) could be available to
appellee, if he prevailed, until his infant child became 18, see 402 (d), (g), and (s) (1). At the thenprevailing benefit rates, appellee would reach $10,000 in benefits if he collected full benefits for a
little more than three years, see supra, at 640-641. Social security benefits are to some degree in
the nature of insurance, providing present security and peace of mind from fear of future lack of
earnings. Also, unlike disability benefits, see 42 U.S.C. 423, these survivors' benefits do not
depend upon ability to earn, but only upon actual earnings. Thus, they give a potential recipient a
choice between staying home to care for the child and working. This opportunity for choice, and
the potential right to as much as $53,640 worth of benefits ($2,980 per year times 18 years),
certainly has a present value of $10,000, whether or not the claimant was eligible for benefits on
the day he filed suit.
[ Footnote 11 ] See the observations in Frontiero, 411 U.S., at 689 n. 23, that in view of the large
percentage of married women working (41.5% in 1971), the presumption of complete
dependency of wives upon husbands has little relationship to present reality. In the same vein,
Taylor v. Louisiana, 419 U.S. 522 (1975), observed that current statistics belie "the presumed role
in the home" of contemporary women. Id., at 535 n. 17.

[ Footnote 12 ] Changes have been made in these provisions. For example, benefits are now
available to husbands and aged widowers of covered workers if they can show that more than
one-half of their support has been provided by their wives. 42 U.S.C. 402 (c), (f). See also n. 5,
supra. See generally Note, Sex Classifications in the Social Security Benefit Structure, 49 Ind. L. J.
181 (1973).
[ Footnote 13 ] See, e. g., H. R. Rep. No. 728, 76th Cong., 1st Sess., 36 (1939): "[A] child is not
usually financially dependent upon his mother"; 84 Cong. Rec. 6896 (1939) (remarks of Rep.
Cooper): "[W]e now have under the provisions of this bill a program on a family basis, and we will
take care of these people who will need this assistance because of the loss of the father or the
husband and the loss of the pay and wages that he has been bringing into the family." (Emphasis
supplied.) See also Report of the Committee on Social Insurance and Taxes, The President's
Commission on the Status of Women 29 (1963): "It was decided at that time that if the
determination of dependency were based on generally valid presumptions, there would be no
need in most situations for detailed investigations of family financial relationships. Since the
husband traditionally was the wage earner in the family and the wife was the homemaker, [420
U.S. 636, 645] benefits were provided for wives, widows, and children on the basis of presumed
dependency on the husband . . . ."
[ Footnote 14 ] See supra, at 644. There has been a continuing tension in the OASDI system
between two goals: individual equity, which accords benefits commensurate with the
contributions made to the system, and social adequacy, which assures to all contributors and
their families a tolerable standard of living. See J. Pechman, H. Aaron & M. Taussig, Social
Security: Perspectives for Reform 33-34 (1968); Report of the Social Security Board, H. R. Doc.
No. 110, 76th Cong., 1st Sess., 5 (1939). Rather than abandoning either goal, Congress has tried
to meet both, by assuring that the protection afforded each contributor is at least that which his
contributions could purchase on the private market. See H. R. Rep. No. 728, 76th Cong., 1st
Sess., 13-14 (1939); H. R. Rep. No. 1300, 81st Cong., 1st Sess., 2 (1949).
[ Footnote 15 ] See 42 U.S.C. 414, 415 for the correlation between years worked, amount earned,
and the "primary insurance amount," which is the amount received by fully insured employees
upon reaching retirement age. Benefits under 402 (g) are 75% of the primary insurance amount
of the covered employee.
[ Footnote 16 ] This Court need not in equal protection cases accept at face value assertions of
legislative purposes, when an examination of the legislative scheme and its history
demonstrates that the asserted purpose could not have been a goal of the legislation. See
Eisenstadt v. Baird, 405 U.S. 438 (1972); Jimenez v. Weinberger, 417 U.S., at 634 ; U.S. Dept. of
Agriculture v. Moreno, 413 U.S. 528, 536 -537 (1973).
[ Footnote 17 ] In certain cases, mother's benefits under 402 (g) cease although some children
are still eligible for children's benefits under 402 (d). In particular, children continue to be eligible
for benefits while fulltime students until age 22 and, in some instances, for a few months
thereafter. 402 (d) (1) (F) and (d) (7). Yet, benefits to the mother under 402 (g) cease if all
children have reached 18 and are not disabled. 402 (s) (1). This distinction also sustains our
conclusion that 402 (g) was intended only to provide an opportunity for children to receive the
personal attention of one parent, since mother's benefits are linked to children's benefits only so
long as it is realistic to think that the children might need their parent at home.

[ Footnote 18 ] Originally, no divorced wives were entitled to benefits on the basis of their former
husbands' earnings. The provision for surviving divorced wives who are the mothers of children
entitled to survivors' benefits was added in 1950. Social Security Amendments of 1950, 101 (a),
64 Stat. 483. It was not until 1965 that benefits were provided for aged divorced wives and
widows, premised upon a 20-year marriage. Social Security Amendments of 1965, Pub. L. 89-97,
308, 79 Stat. 375. Both these groups of women were required to prove dependency upon the
former husband. The proof-of-dependency requirements were eliminated in 1972. Social Security
Amendments of 1972, Pub. L. 92-603, 114, 86 Stat. 1348. This separate development of benefits
for divorced women with children and those without reinforces the conclusion that the presence
of children is the raison d'etre of 402 (g).
[ Footnote 19 ] The Commission on Railroad Retirement, commenting upon a similar provision of
the railroad retirement system, significantly stated: "Statistically speaking, there are, of course,
significant differences by sex in the roles played in our society. For example, far more women
than men are primarily involved in raising minor children. But if the society's aim is to further a
socially desirable purpose, e. g., better care for growing children, it should tailor any subsidy
directly to the end desired, not indirectly and unequally by helping widows with dependent
children and ignoring widowers in the same plight. In this example, it is the economic and
functional capability of the surviving breadwinner to care for children which counts; the sex of
the surviving parent is incidental." Report of the Commission on Railroad Retirement, Railroad
Retirement System - Its Coming Crisis, H. R. Doc. No. 92-350, p. 378 (1972). (Emphasis
supplied.)
[ Footnote 20 ] Precisely this view was expressed by the 1971 Advisory Council on Social
Security, whose recommendations upon which gender-based [420 U.S. 636, 653] distinctions in
the OASDI system to retain and which to discard were followed in the 1972 Social Security
Amendments: "The Council believes that it is unnecessary to offer the same choice [whether to
work or care for surviving children] to a man. Even though many more married women work
today than in the past, so that they are both workers and homemakers, very few men adopt such
a dual role; the customary and predominant role of the father is not that of a homemaker but
rather that of the family breadwinner. A man generally continues to work to support himself and
his children after the death or disability of his wife. The Council therefore does not recommend
that benefits be provided for a young father who has children in his care." 1971 Reports 30. [420
U.S. 636, 654]
MR. JUSTICE POWELL, with whom THE CHIEF JUSTICE joins, concurring.
I concur in the judgment and generally in the opinion of the Court. But I would identify the
impermissible discrimination effected by 402 (g) somewhat more narrowly than the Court does.
Social Security is designed, certainly in this context, for the protection of the family. Although it
lacks the contractual attributes of insurance or an annuity, Flemming v. Nestor, 363 U.S. 603
(1960), it is a contributory system and millions of wage earners depend on it to provide basic
protection for their families in the event of death or disability.
Many women are the principal wage earners for their families, and they participate in the Social
Security system on exactly the same basis as men. When the mother is a principal wage earner,
the family may suffer as great an economic deprivation upon her death as would occur upon the
death of a father wage earner. It is immaterial whether the surviving parent elects to assume
primary child care responsibility rather than work, or whether other arrangements are made for
child care. The statutory scheme provides benefits both to a surviving mother who remains at
home and to one who works at low wages. A surviving father may have the same need for

benefits as a surviving mother. * The statutory scheme therefore impermissibly discriminates
against a female wage earner because it provides her family less protection than it [420 U.S. 636,
655] provides that of a male wage earner, even though the family needs may be identical. I find
no legitimate governmental interest that supports this gender classification.
[ Footnote * ] I attach less significance to the view emphasized by the Court that a purpose of the
statute is to enable the surviving parent to remain at home to care for a child. In light of the long
experience to the contrary, one may doubt that fathers generally will forgo work and remain at
home to care for children to the same extent that mothers may make this choice. Under the
current statutory program, however, the payment of benefits is not conditioned on the surviving
parent's decision to remain at home.
MR. JUSTICE REHNQUIST, concurring in the result.
Part III-B of the Court's opinion contains a thorough examination of the legislative history and
statutory context which define the role and purpose of 402 (g). I believe the Court's examination
convincingly demonstrates that the only purpose of 402 (g) is to make it possible for children of
deceased contributing workers to have the personal care and attention of a surviving parent,
should that parent desire to remain in the home with the child. Moreover, the Court's opinion
establishes that the Government's proffered legislative purpose is so totally at odds with the
context and history of 402 (g) that it cannot serve as a basis for judging whether the statutory
distinction between men and women rationally serves a valid legislative objective.
This being the case, I see no necessity for reaching the issue of whether the statute's purported
discrimination against female workers violates the Fifth Amendment as applied in Frontiero v.
Richardson, 411 U.S. 677 (1973). I would simply conclude, as does the Court in Part III-B of its
opinion, that the restriction of 402 (g) benefits to surviving mothers does not rationally serve any
valid legislative purpose, including that for which 402 (g) was obviously designed. This is so
because it is irrational to distinguish between mothers and fathers when the sole question is
whether a child of a deceased contributing worker should have the opportunity to receive the
fulltime attention of the only parent remaining to it. To my mind, that should be the end of the
matter. I therefore concur in the result. [420 U.S. 636, 656]
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A Florida statute grants widows an annual $500 property tax exemption. Appellant, a widower,
was denied an exemption because the statute offers no analogous benefit for widowers. He then
sought a declaratory judgment in country Circuit Court, which held the statute violative of the
Equal Protection Clause of the Fourteenth Amendment. The Florida Supreme Court reversed,
finding the classification "widow" valid because it has a "fair and substantial relation to the object
of the legislation" of reducing "the disparity between the economic capabilities of a man and a
woman." Held:
1. The challenged tax law is reasonably designed to further the state policy of cushioning the
financial impact of spousal loss upon the sex for whom that loss imposes a
disproportionately heavy burden. Frontiero v. Richardson, 411 U.S. 677 , distinguished. P. 355.
2. A state tax law is not arbitrary although it "discriminate[s] in favor of a certain class . . . if
the discrimination is founded upon a reasonable distinction, or difference in state policy," and
the statute here is well within those limits. Pp. 355-356.
273 So.2d 72, affirmed.
DOUGLAS, J., delivered the opinion of the Court, in which BURGER, C. J., and STEWART,
BLACKMUN, POWELL, and REHNQUIST, JJ., joined. BRENNAN, J., filed a dissenting opinion, in
which MARSHALL, J., joined, post, p. 357. WHITE, J., filed a dissenting opinion, post, p. 360.
Ruth Bader Ginsburg argued the cause for appellant. With her on the briefs was Melvin L. Wulf.
Sydney H. McKenzie III, Assistant Attorney General of Florida, argued the cause for appellees.
With him on the brief was Robert L. Shevin, Attorney General, pro se. [416 U.S. 351, 352]
MR. JUSTICE DOUGLAS delivered the opinion of the Court.

Since at least 1885, Florida has provided for some form of property tax exemption for widows. 1
The current law granting all widows an annual $500 exemption, Fla. Stat. 196.202 (Supp. 19741975), has been essentially unchanged since 1941. 2 Appellant Kahn is a widower who lives in
Florida and applied for the exemption to the Dade County Tax Assessor's Office. It was denied
because the statute offers no analogous benefit for widowers. Kahn then sought a declaratory
judgment in the Circuit Court for Dade County, Florida, and that court held the statute violative of
the Equal Protection Clause of the Fourteenth Amendment because the classification "widow"
was based upon gender. The Florida Supreme Court reversed, finding the classification valid
because it has a "`fair and substantial relation to the object of the legislation,'" 3 that object being
the reduction of "the disparity between the economic capabilities of a man and a woman." Kahn
appealed here, 28 U.S.C. 1257 (2), and we noted probable jurisdiction, 414 U.S. 973 . We affirm.
[416 U.S. 351, 353]
There can be no dispute that the financial difficulties confronting the lone woman in Florida or in
any other State exceed those facing the man. Whether from overt discrimination or from the
socialization process of a male-dominated culture, the job market is inhospitable to the woman
seeking any but the lowest paid jobs. 4 There are, of course, efforts under way to remedy this
situation. On the federal level, Title VII of the Civil Rights Act of 1964 prohibits covered employers
and labor unions from discrimination on the basis of sex, 78 Stat. 253, 42 U.S.C. 2000e-2 (a), (c),
as does the Equal Pay Act of 1963, 77 Stat. 56, 29 U.S.C. 206 (d). But firmly entrenched practices
are resistant to such pressures, and, indeed, data compiled by the Women's Bureau of the United
States Department of Labor show that in 1972 a woman working full time had a median income
which was only 57.9% of the median for males - a figure actually six points lower than had been
achieved in 1955. 5 Other data point in the same direction. 6 [416 U.S. 351, 354] The disparity
is likely to be exacerbated for the widow. While the widower can usually continue in the
occupation which preceded his spouse's death, in many cases the widow will find herself
suddenly forced into a job market with which she is unfamiliar, and in which, because of her
former economic dependency, she will have fewer skills to offer. 7 [416 U.S. 351, 355]
There can be no doubt, therefore, that Florida's differing treatment of widows and widowers
"`rest[s] upon some ground of difference having a fair and substantial relation to the object of the
legislation.'" Reed v. Reed, 404 U.S. 71, 76 , quoting Royster Guano Co. v. Virginia, 253 U.S. 412,
415 .
This is not a case like Frontiero v. Richardson, 411 U.S. 677 , where the Government denied its
female employees both substantive and procedural benefits granted males "solely . . . for
administrative convenience." Id., at 690 (emphasis in original). 8 We deal here with a state tax
law reasonably designed to further the state policy of cushioning the financial impact of spousal
loss upon the sex for which that loss imposes a disproportionately heavy burden. We have long
held that "[w]here taxation is concerned and no specific federal right, apart from equal protection,
is imperiled, the States have large leeway in making classifications and drawing lines which in
their judgment produce reasonable systems of taxation." Lehnhausen v. Lake Shore Auto Parts
Co., 410 U.S. 356, 359 . A state tax law is not arbitrary although it "discriminate[s] in favor of a
certain class . . . if the discrimination is founded upon a reasonable distinction, or difference in
state policy," not in conflict with the Federal Constitution. Allied Stores v. Bowers, 358 U.S. 522,
528 . This principle has weathered nearly a century of Supreme Court adjudication, 9 [416 U.S.
351, 356] and it applies here as well. The statute before us is well within those limits. 10
Affirmed.

Footnotes

[ Footnote 1 ] Article IX, 9, of the 1885 Florida Constitution provided that: "There shall be exempt
from taxation property to the value of two hundred dollars to every widow that has a family
dependent on her for support, and to every person that has lost a limb or been disabled in war or
by misfortune."
[ Footnote 2 ] In 1941 Fla. Stat. 192.06 (7) exempted "[p]roperty to the value of five hundred
dollars to every widow . . . ." That provision has survived a variety of minor changes and
renumbering in substantially the same form, including Fla. Stat. 196.191 (7) (1971) under which
appellant was denied the exemption. Currently Fla. Stat. 196.202 provides: "Property to the value
of five hundred dollars ($500) of every widow, blind person, or totally and permanently disabled
person who is a bona fide resident of this state shall be exempt from taxation."
[ Footnote 3 ] Quoting Reed v. Reed, 404 U.S. 71, 76 .
[ Footnote 4 ] In 1970 while 40% of males in the work force earned over $10,000, and 70% over
$7,000, 45% of women working full time earned less than $5,000, and 73.9% earned less than
$7,000. U.S. Bureau of the Census: Current Population Reports, Series P-60, No. 80.
[ Footnote 5 ] The Women's Bureau provides the following data: Women's median Median
earnings earnings ----------------- as percent Year Women Men of men's ------------------------------------------------------------ 1972 ......................$5,903 $10,202 57.9 1971 ...................... 5,593 9,399 59.5 1970
...................... 5,323 8,966 59.4 1969 ...................... 4,977 8,227 60.5 1968 ...................... 4,457
7,664 58.2 1967 ...................... 4,150 7,182 57.8 1966 ...................... 3,973 6,848 58.0 1965
...................... 3,823 6,375 60.0 [416 U.S. 351, 354] 1964 ...................... 3,690 6,195 59.6 1963
...................... 3,561 5,978 59.6 1962 ...................... 3,446 5,794 59.5 1961 ...................... 3,351
5,644 59.4 1960 ...................... 3,293 5,417 60.8 1959 ...................... 3,193 5,209 61.3 1958
...................... 3,102 4,927 63.0 1957 ...................... 3,008 4,713 63.8 1956 ...................... 2,827
4,466 63.3 1955 ...................... 2,719 4,252 63.9 ------------------------------------------------------------- Note. Data for 1962-72 are not strictly comparable with those for prior years, which are for wage and
salary income only and do not include earnings of self-employed persons. Source: Table
prepared by Women's Bureau, Employment Standards Administration, U.S. Department of Labor,
from data published by Bureau of the Census, U.S. Department of Commerce.
[ Footnote 6 ] For example, in 1972 the median income of women with four years of college was
$8,736 - exactly $100 more than the median income of men who had never even completed one
year of high school. Of those employed as managers or administrators, the women's median
income was only 53.2% of the men's, and in the professional and technical occupations the
figure was 67.5%. Thus the disparity extends even to women occupying jobs usually thought of
as well paid. Tables prepared by the Women's Bureau, Employment Standards Administration,
U.S. Department of Labor.
[ Footnote 7 ] It is still the case that in the majority of families where both spouses are present,
the woman is not employed. A Ferriss, Indicators of Trends in the Status of American Women 95
(1971).
[ Footnote 8 ] And in Frontiero the plurality opinion also noted that the statutes there were "not in
any sense designed to rectify the effects of past discrimination against women. On the contrary,
these statutes seize upon a group - women - who have historically suffered discrimination in
employment, and rely on the effects of this past discrimination as a justification for heaping on
additional economic disadvantages." 411 U.S., at 689 n. 22 (citations omitted).

[ Footnote 9 ] See Bell's Gap R. Co. v. Pennsylvania, 134 U.S. 232, 237 ; Madden v. Kentucky, 309
U.S. 83, 87 -88; Lawrence v. State Tax Comm'n, 286 U.S. 276 ; Royster Guano Co. v. Virginia, 253
U.S. 412 .
[ Footnote 10 ] The dissents argue that the Florida Legislature could have drafted the statute
differently, so that its purpose would have been accomplished more precisely. But the issue, of
course, is not whether the statute could have been drafted more wisely, but whether the lines
chosen by the Florida Legislature are within constitutional limitations. The dissents would use
the Equal Protection Clause as a vehicle for reinstating notions of substantive due process that
have been repudiated. "We have returned to the original constitutional proposition that courts do
not substitute their social and economic beliefs for the judgment of legislative bodies, [which]
are elected to pass laws." Ferguson v. Skrupa, 372 U.S. 726, 730 . Gender has never been rejected
as an impermissible classification in all instances. Congress has not so far drafted women into
the Armed Services, 50 U.S.C. App. 454. The famous Brandeis Brief in Muller v. Oregon, 208 U.S.
412 , on which the Court specifically relied, id., at 419-420, emphasized that the special physical
structure of women has a bearing on the "conditions under which she should be permitted to
toil." Id., at 420. These instances are pertinent to the problem in the tax field which is presented
by this present case. Mr. Chief Justice Hughes in speaking for the Court said: "The States, in the
exercise of their taxing power, as with respect to the exertion of other powers, are subject to the
requirements of the due process and the equal protection clauses of the Fourteenth Amendment,
but that Amendment imposes no iron rule of equality, prohibiting the flexibility and variety that
are appropriate to schemes of taxation. . . . In levying such taxes, the State is not required to
resort to close distinctions or to maintain a precise, scientific uniformity with reference to
composition, use or value. To hold otherwise would be to subject the essential taxing power of
the State to an intolerable supervision, hostile to the basic principles of our Government and
wholly beyond the protection which the general clause of the Fourteenth Amendment was
intended to assure." Ohio Oil Co. v. Conway, 281 U.S. 146, 159 . [416 U.S. 351, 357]
MR. JUSTICE BRENNAN, with whom MR. JUSTICE MARSHALL joins, dissenting.
The Court rejects widower Kahn's claim of denial of equal protection on the ground that the
limitation in Fla. Stat. 196.191 (7) (1971), which provides an annual $500 property tax exemption
to widows, is a legislative classification that bears a fair and substantial relation to "the state
policy of cushioning the financial impact of spousal loss upon the sex for which that loss
imposes a disproportionately heavy burden." Ante, at 355. In my view, however, a legislative
classification that distinguishes potential beneficiaries solely by reference to their gender-based
status as widows or widowers, like classifications based upon race, 1 alienage, 2 and national
origin, 3 must be subjected to close judicial scrutiny, because it focuses upon generally
immutable characteristics over which individuals have little or no control, and also because
gender-based classifications too often have been inexcusably utilized to stereotype and
stigmatize politically powerless segments of society. See Frontiero v. Richardson, 411 U.S. 677
(1973). The Court is not, therefore, free to sustain the statute on the ground that it rationally
promotes legitimate governmental interests; rather, such suspect classifications can be
sustained only when the State bears the burden of demonstrating that the challenged legislation
serves overriding or compelling interests that cannot be achieved either by a more carefully
tailored legislative classification or by the use of feasible, [416 U.S. 351, 358] less drastic
means. While, in my view, the statute serves a compelling governmental interest by "cushioning
the financial impact of spousal loss upon the sex for which that loss imposes a
disproportionately heavy burden," I think that the statute is invalid because the State's interest
can be served equally well by a more narrowly drafted statute.

Gender-based classifications cannot be sustained merely because they promote legitimate
governmental interests, such as efficacious administration of government. Frontiero v.
Richardson, supra; Reed v. Reed, 404 U.S. 71 (1971). For "when we enter the realm of `strict
judicial scrutiny,' there can be no doubt that `administrative convenience' is not a shibboleth, the
mere recitation of which dictates constitutionality. See Shapiro v. Thompson, 394 U.S. 618
(1969); Carrington v. Rash, 380 U.S. 89 (1965). On the contrary, any statutory scheme which
draws a sharp line between the sexes, solely for the purpose of achieving administrative
convenience, necessarily commands `dissimilar treatment for men and women who are . . .
similarly situated,' and therefore involves the `very kind of arbitrary legislative choice forbidden by
the [Constitution] . . . .' Reed v. Reed, 404 U.S., at 77 , 76." Frontiero v. Richardson, supra, at 690.
But Florida's justification of 196.191 (7) is not that it serves administrative convenience or helps
to preserve the public fisc. Rather, the asserted justification is that 196.191 (7) is an affirmative
step toward alleviating the effects of past economic discrimination against women. 4
I agree that, in providing special benefits for a needy segment of society long the victim of
purposeful discrimination [416 U.S. 351, 359] and neglect, the statute serves the compelling
state interest of achieving equality for such groups. 5 No one familiar with this country's history
of pervasive sex discrimination against women 6 can doubt the need for remedial measures to
correct the resulting economic imbalances. Indeed, the extent of the economic disparity between
men and women is dramatized by the data cited by the Court, ante, at 353-354. By providing a
property tax exemption for widows, 196.191 (7) assists in reducing that economic disparity for a
class of women particularly disadvantaged by the legacy of economic discrimination. 7 In that
circumstance, the purpose and effect of the suspect classification are ameliorative; the statute
neither stigmatizes nor denigrates widowers not also benefited by the legislation. Moreover,
inclusion of needy widowers within the class of beneficiaries would [416 U.S. 351, 360] not
further the State's overriding interest in remedying the economic effects of past sex
discrimination for needy victims of that discrimination. While doubtless some widowers are in
financial need, no one suggests that such need results from sex discrimination as in the case of
widows.
The statute nevertheless fails to satisfy the requirements of equal protection, since the State has
not borne its burden of proving that its compelling interest could not be achieved by a more
precisely tailored statute or by use of feasible, less drastic means. Section 196.191 (7) is plainly
overinclusive, for the $500 property tax exemption may be obtained by a financially independent
heiress as well as by an unemployed widow with dependent children. The State has offered
nothing to explain why inclusion of widows of substantial economic means was necessary to
advance the State's interest in ameliorating the effects of past economic discrimination against
women.
Moreover, alternative means of classification, narrowing the class of widow beneficiaries, appear
readily available. The exemption is granted only to widows who complete and file with the tax
assessor a form application establishing their status as widows. By merely redrafting that form
to exclude widows who earn annual incomes, or possess assets, in excess of specified amounts,
the State could readily narrow the class of beneficiaries to those widows for whom the effects of
past economic discrimination against women have been a practical reality.
[ Footnote 1 ] See Loving v. Virginia, 388 U.S. 1, 11 (1967); McLaughlin v. Florida, 379 U.S. 184,
191 -192 (1964); Bolling v. Sharpe, 347 U.S. 497, 499 (1954).
[ Footnote 2 ] See Graham v. Richardson, 403 U.S. 365, 372 (1971).

[ Footnote 3 ] See Oyama v. California, 332 U.S. 633, 644 -646 (1948); Korematsu v. United States,
323 U.S. 214, 216 (1944); Hirabayashi v. United States, 320 U.S. 81, 100 (1943).
[ Footnote 4 ] Brief for Appellees 24-25; Tr. of Oral Arg. 29-31. The State's argument is supported
by the Florida Supreme Court which held that the object of 196.191 (7) was to help "`reduce the
disparity between the economic . . . capabilities of a man and a woman . . . .'" 273 So.2d 72, 73
(1973).
[ Footnote 5 ] Significantly, the Florida statute does not compel the beneficiaries to accept the
State's aid. The taxpayer must file for the tax exemption. This case, therefore, does not require
resolution of the more difficult questions raised by remedial legislation which makes special
treatment mandatory. See Note, Developments in the Law - Equal Protection, 82 Harv. L. Rev.
1065, 1113-1117 (1969).
[ Footnote 6 ] See Frontiero v. Richardson, 411 U.S. 677 (1973); Sail'er Inn, Inc. v. Kirby, 5 Cal. 3d
1, 485 P.2d 529 (1971). See generally The President's Task Force on Women's Rights and
Responsibilities, A Matter of Simple Justice (1970); L. Kanowitz, Women and the Law: The
Unfinished Revolution (1969).
[ Footnote 7 ] As noted by the Court, ante, at 353-354: "[D]ata compiled by the Women's Bureau of
the United States Department of Labor show that in 1972 a woman working full time had a
median income which was only 57.9% of the median for males - a figure actually six points lower
than had been achieved in 1955 . . . . The disparity is likely to be exacerbated for the widow.
While the widower can usually continue in the occupation which preceded his spouse's death, in
many cases the widow will find herself suddenly forced into a job market with which she is
unfamiliar, and in which, because of her former economic dependency, she will have fewer skills
to offer." (Footnotes omitted.)
MR. JUSTICE WHITE, dissenting.
The Florida tax exemption at issue here is available to all widows but not to widowers. The
presumption is that all widows are financially more needy and less trained [416 U.S. 351, 361] or
less ready for the job market than men. It may be that most widows have been occupied as
housewife, mother, and homemaker and are not immediately prepared for employment. But there
are many rich widows who need no largess from the State; many others are highly trained and
have held lucrative positions long before the death of their husbands. At the same time, there are
many widowers who are needy and who are in more desperate financial straits and have less
access to the job market than many widows. Yet none of them qualifies for the exemption.
I find the discrimination invidious and violative of the Equal Protection Clause. There is merit in
giving poor widows a tax break, but gender-based classifications are suspect and require more
justification than the State has offered.
I perceive no purpose served by the exemption other than to alleviate current economic
necessity, but the State extends the exemption to widows who do not need the help and denies it
to widowers who do. It may be administratively inconvenient to make individual determinations
of entitlement and to extend the exemption to needy men as well as needy women, but
administrative efficiency is not an adequate justification for discriminations based purely on sex.
Frontiero v. Richardson, 411 U.S. 677 (1973); Reed v. Reed, 404 U.S. 71 (1971).

It may be suggested that the State is entitled to prefer widows over widowers because their
assumed need is rooted in past and present economic discrimination against women. But this is
not a credible explanation of Florida's tax exemption; for if the State's purpose was to
compensate for past discrimination against females, surely it would not have limited the
exemption to women who are widows. Moreover, even if past discrimination is considered to be
the criterion for current tax exemption, [416 U.S. 351, 362] the State nevertheless ignores all
those widowers who have felt the effects of economic discrimination, whether as a member of a
racial group or as one of the many who cannot escape the cycle of poverty. It seems to me that
the State in this case is merely conferring an economic benefit in the form of a tax exemption
and has not adequately explained why women should be treated differently from men.
I dissent. [416 U.S. 351, 363]
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