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What are Demonstrative Exhibits?



Let’s Get Cracking! Defining 
Demonstratives

Demonstrative exhibits are defined by the purpose for 
which they are offered at trial; demonstrative 
exhibits aid or assist the jury in understanding the 
evidence or issues in a case. 
State v. Ramirez, 287 Neb. 356, 842 N.W.2d 694 (2014). See, also, 2 McCormick on 
Evidence § 214 (Kenneth S. Broun et al. eds., 7th ed.2013).



Distinguishing Demonstratives: No Humbug!

Demonstrative Exhibits

● Not necessarily admissible
● Explains or illustrates 

substantive evidence; must 
relate to admissible evidence

● Must fairly/accurately reflect 
substantive evidence

● Must aid trier of fact in 
understanding evidence

“Real”/Substantive Exhibits

● Must be admissible
● Must make a fact of 

consequence more or less 
probable than it would be 
without evidence

● Rules of Evidence



Timelines
Calendars

Simulated Videos
Models

Computer Reconstruction
Scientific Tests

Diagrams
Charts
Graphs

Photographs





“Unwrapping” Demonstrative Exhibits 
with Case Studies



Case Study 1

The Context of the Case:
❖ Defendant: Robert Durst
❖ Victim: Susan Berman
❖ Crime: First-degree murder

The Prosecutor’s Problem:
❖ Dates, Dates, Dates

The Demonstrative Solution:
❖ a Calendar







http://www.youtube.com/watch?v=zymqOEDLYnU


Case Study 2

http://www.youtube.com/watch?v=wsG1_wahKVc


Case Study 3



Case Study 4

http://www.youtube.com/watch?v=16KaoVmVTPE


Why Would You Use 
Demonstrative Exhibits?



The Case for Using Demonstrative Exhibits

1) Relaxes Witnesses
2) Fact Finder Can Follow Along
3) Easier to Remember and Understand
4) Focuses the Issue for the Fact Finder
5) Aids Witnesses in Answering Questions
6) Shortens Testimony
7) More Persuasive



The Case for Using Demonstrative Exhibits

Q: And where was the 
location of the accident?

A: On South Street.
Q: Where on South Street?
A: In front of Southview 

Christian Church?
Q: Where is that?
A: Between 22nd and 24th.
Q: How many lanes of traffic 

are there?
A: Two going one way; two 

going the other way.

OR



“Seeing is Believing”
1) A picture is worth a thousand words. 
2) Visual testimony is more memorable than verbal 

testimony.
3) Grabs attention and keeps jury involved.



Presentations using visual 
aids were found to be 
43% MORE PERSUASIVE 
than unaided presentations.
Vogel, et al., Persuasion and the Role of Visual Presentation Support: 
The UM/EM Study (1986).



The Case for Using Demonstrative Exhibits



The Case for Using Demonstrative Exhibits

OR



The Case for Using Demonstrative Exhibits
Another benefit of demonstrative exhibits is they provide 
unofficial accommodations for individuals with certain learning 
disabilities.

★ Dyslexia affects 20% of the population, including left-right 
confusion with directional dyslexia

★ ADHD appears in 4.4% of adults and 12.5% of lawyers; affects 
attention regulation

★ 3-5% of the population has some form of auditory processing 
disorder



How Do You Work with
Demonstrative Exhibits?



Presenting Demonstrative Exhibits at Trial

1) Determine whether the exhibit will 
be offered as evidence or merely used 
as a visual aid.

2) Consider preemptively disclosing the 
exhibit. If an expert is relying on it, 
you must disclose! (Rule 703)

3) Coordinate with the court if you will 
require technology or any set up. Miracle on 34th Street (1994)

Reenactment Demonstrative



Presenting Demonstrative Exhibits at Trial

1) Clearly explain why you are offering or using the exhibit. 
a) Will it assist in the ascertainment of truth? (Rule 611)
b) Will it avoid needless consumption of time? (Rule 611)

2) Structure your argument around Rule 401 and 403:
a) Is it relevant?
b) Is it accurate and reliable?
c) Is it fair and complete?
d) Does its probative value outweigh any unfair prejudice?



Presenting Demonstrative Exhibits at Trial

1) If dealing with voluminous records, present a chart, 
summary, or calculation. (Rule 1006)

2) Don’t include inadmissible hearsay statements or 
summaries of hearsay statements in your exhibit. (Rule 802)

3) Don’t forget about the record!



Making the Record and Preserving Error

1) Be prepared to make a proffer if exhibit is excluded or not 
allowed to be used.

2) Be thoughtful in how the exhibit is marked.
3) If you’re objecting to the use of an exhibit, note for the 

record any strong emotional reactions.



“It came without ribbons. It came without tags.” - The Grinch



Making Your Exhibit...
and Checking it Twice



JORDAN FISCHER V. DUNCAN AVIATION, INC.
CASE NO. 4:17-CV-03110

Opening Statement of Duncan Aviation

By: Erin Ebeler Rolf
Woods & Aitken LLP
Lincoln, Nebraska



TIMELINE OF EVENTS:  JULY 2015
Sunday Monday Tuesday Wednesday Thursday Friday Saturday

1 2 3 4
     JF Scheduled

(10 am-10:30 pm)

JF notifies Duncan he 
will miss 7-3 & 7-5

 

5 6 7 8 9 10 11
JF Scheduled
(10 am-10:30 pm)

    JF Scheduled
(10 am-10:30 pm)

JF Scheduled
(10 am-10:30 pm)

12 13 14 15 16 17 18
JF Scheduled
(10 am-10:30 pm)

    JF Scheduled
(10 am-10:30 pm)

JF Scheduled
(10 am-10:30 pm)

19 20 21 22 23 24 25
JF Scheduled
(10 am-10:30 pm)

Meeting to Discuss 
Absences

Termination of 
Employment

    

26 27 28 29 30 31

Source:  Stipulated Facts 5, 6, 7, 8, 9, and 10



JORDAN FISCHER V. DUNCAN AVIATION, INC.
CASE NO. 4:17-CV-03110

Closing Statement of Duncan Aviation

By: Erin Ebeler Rolf
Woods & Aitken LLP
Lincoln, Nebraska



TIMELINE OF EVENTS:  JULY 2015
Sunday Monday Tuesday Wednesday Thursday Friday Saturday

1 2 3 4
     JF Scheduled

(10 am-10:30 pm)

JF notifies Duncan he 
will miss 7-3 & 7-5

 

5 6 7 8 9 10 11
JF Scheduled
(10 am-10:30 pm)

    JF Scheduled
(10 am-10:30 pm)

JF Scheduled
(10 am-10:30 pm)

12 13 14 15 16 17 18
JF Scheduled
(10 am-10:30 pm)

    JF Scheduled
(10 am-10:30 pm)

JF Scheduled
(10 am-10:30 pm)

19 20 21 22 23 24 25
JF Scheduled
(10 am-10:30 pm)

Meeting to Discuss 
Absences

Termination of 
Employment

    

26 27 28 29 30 31

Source:  Stipulated Facts 5, 6, 7, 8, 9, and 10

Def. Ex. 116



EVIDENCE TO WATCH FOR

◼ Timeline of Events
◼ Ex 6 – Text Message Transcript
◼ Ex. 19 – Sveeggen’s Notes
◼ Ex. 23 – Lewandowski Summary of Events
◼ Ex. 20 – Key Incident Log
◼ Ex. 7 – Notice of Dismissal
◼ Ex. 116 – Calendar (with cited stipulations)



When you should have objected to the demonstrative....



Challenging a Demonstrative Exhibit

1) If you know about it before trial, file a Motion in Limine.
2) Review Pretrial Order to determine need to object before trial: 

“All exhibits, depositions, and interrogatory and request to 
admit responses shall be admitted at trial when offered 
unless the opposing party indicates an objection to it in the 
Pretrial Order.” (example language requiring disclosure)



Challenging a Demonstrative Exhibit

Objections:

1) Relevance
2) Unfair Prejudice

a) Cumulative
b) Unnecessary

3) Misleading/Incorrect 
Representation



Challenging a Demonstrative Exhibit

1) Ask for offering party to disclose the source or basic 
foundation of the exhibit. 

2) Ask for a limiting instruction. Clearly define the limited 
purpose for the evidence. State v. Pangborn, 286 Neb. 363, 836 
N.W.2d 790 (2013).




