TOPIC OUTLINE FOR APRIL PRESENTATION:
"REFLECTIONS FROM THE BENCH-OBSERVATIONS FROM OUR JUDGES"

Below are the topics that will be discussed during the presentation for the Inns of Court
Presentation on Thursday, April 15, 2021.

INTRODUCTORY REMARKS
e R. Kent Hornbrook
I. CONTRAST BETWEEN PRIVATE PRACTICE AND SERVING AS A JUDGE
e Judge Hardy and Judge Stickman
II. STRESS OF THE PRACTICE
e Judge Hardy
III. BEHAVIOR OF ATTORNEYS IN YOUR COURTROOM
e Judge Barry Fisher/Judge Nauhaus
IV. STATE COURT VS. FEDERAL COURT
e Judge Nauhaus and Judge Stickman

V. PRESERVING ISSUES FOR APPEAL; FRAMING ISSUES FOR APPEAL WHILE THE
CASE IS STILL IN THE TRIAL COURT PHASE

e Judge Hardiman and Judge Barry Fisher
VI. APPELLATE ARGUMENTS AND BRIEFS
¢ Judge Hardiman and Judge Stickman
VII. EMERGENCY RELIEF

e Judge Hardy and Judge Stickman
VIII.INTERLOCTURY APPEALS

e Judge Nauhaus and Judge Hardiman
CLOSING REMARKS

¢ R. Kent Hornbrook



The Honorable Nora Barry Fischer
Senior District Judge, U.S. District Court, Western
District of Pennsylvania

The Honorable Nora Barry Fischer was born in 1951 in Homestead Hospital near
Pittsburgh, PA. She was raised in the Pittsburgh area by her parents, Michael T. and Olga
G.Barry, both first generation United States citizens. She is the oldest of eight (8), seven (7)
girls and one boy.

She received a BA magna cum laude from Saint Mary’s College, Notre Dame, Indiana
where she majored in both history and humanistic studies. During her undergraduate years,
she studied at the L’'Universite Catholique located in Angers, France for one academic year.
She achieved her undergraduate education on scholarships and work study. She remains
involved with her undergraduate school as a member of the Saint Mary’s College Alumnae
Board of Directors; as a previous Shannon Scholar and as a member of the local Saint
Mary’s College Club.

Judge Fischer went on to Notre Dame Law School where she graduated in January 1976,
completing her studies in two and a half years. She has assisted the Notre Dame law
faculty as a visiting National Institute of Trial Advocacy instructor from time to time.

Following law school graduation, she worked as a legal editor at Callaghan & Company, in
part working on revisions to McQuillin on Municipal Corporations and to Fletchers
Cyclopedia on Corporations. Returning to Pittsburgh in 1977, she became the first woman
associate at Meyer Darragh Buckler Bebenek & Eck, an insurance defense litigation firm. In
1980, she was named its first woman junior partner and in 1982, its first woman senior
partner. She also served on various committees including the Management Committee at
the firm.

In 1992, she joined the firm of Pietragallo Bosick & Gordon as a equity partner. She served
the firm as administrative partner and as a practice group leader. Her practice at both Meyer
Darragh and PB&G was litigation based, as she handled product liability, toxic tort,
insurance coverage and bad faith as well as municipal liability and civil rights litigation.

In addition, Judge Fischer’s private practice included ADR. She is a trained mediator and
arbitrator. Prior to assuming the bench, Judge Fischer also served as a Dalkon Shield
Referee, a Special Master in the Court of Common Pleas of Allegheny County and as an
Adjunct Settlement Judge and Arbitrator for the United States District Court for the Western
District of Pennsylvania. As a member of the West Virginia Bar, she also handled
mediations on referral in addition to handling mediations by private appointments in both
Pennsylvania and West irginia.

Judge Fischer is a member of the Bars of lllinois, Pennsylvania and West Virginia and
corresponding federal district courts as well as the Court of Appeals of the Third Circuit and
the Unites States Supreme Court.



Judge Fischer was named the recipient of the 2006 Professionalism Award by the Civil
Litigation Section of the Allegheny County Bar Association for her “faithful adherence to the
highest standards of legal professionalism”. In 2004, the Pennsylvania Bar Association
honored her for her work as a co-chair of the Task Force on Health Care Delivery in the
Commonwealth of Pennsylvania. She was also honored by the PBA as the recipient of the
2001 Anne X. Alpern Award, given by its Commission on Women in the Profession.
Additionally, she has been recognized as a women business leader by the Athena
Foundation.

Judge Fischer is a Fellow of the American College of Trial Lawyers. She is a past President
of the Academy of Trial Lawyers of Allegheny County. She is an active member of the Inns
of Court, Pittsburgh Chapter; Allegheny County Bar Association as well as the Pennsylvania
Bar Association Commission on Women in the Profession. She has served in the past as a
co-chair of the commission. She is a frequent lecturer and panelist for seminars sponsored
by Bar Associations and professional organizations.

Judge Fischer is a designated patent judge under the Patent Pilot Program, which is a ten-
year program designed by Congress to enhance expertise in patent cases among federal
judges at the district court level. She has been asked to speak on intellectual property and
patent litigation issues at local seminars sponsored by the Pittsburgh Intellectual Property
Law Association and an upcoming seminar by the Academy of Trial Lawyers of Allegheny
County. She has also attended numerous seminars on patent and intellectual property
litigation. Representative patent cases include Civil Action No. 09-290, Carnegie Mellon
Univ. v. Marvell Technology Group, LTD and Civil Action No. 11-269, Matthews
International Corporation v. Biosafe Engineering, LLC, et al.

In addition, Judge Fischer sat as the Chair of the Court subcommittee which planned and
developed the Court’s E-Discovery Special Master Program. This program has been touted
as the first of its kind nationally and will assist the Court’'s management of ESl issues in
complex cases, including patent litigation.

Judge Fischer is married to Dr. Donald R. Fischer, MD, MBA. They are the proud parents of
three (3) grown children, all Notre Dame graduates.



The Honorable Thomas Michael Hardiman
Judge, U.S. Court of Appeals for the Third Circuit

Born 1965 in Winchester, MA

Federal Judicial Service:

Judge, U.S. District Court for the Western District of Pennsylvania

Nominated by George W. Bush on April 9, 2003, to a seat vacated by William L. Standish.
Confirmed by the Senate on October 22, 2003, and received commission on October 27,
2003. Service terminated on April 5, 2007, due to appointment to another judicial position.

Judge, U.S. Court of Appeals for the Third Circuit

Nominated by George W. Bush on January 9, 2007, to a seat vacated by Richard L.
Nygaard. Confirmed by the Senate on March 15, 2007, and received commission on April 2,
2007.

Education:
University of Notre Dame, B.A., 1987
Georgetown University Law Center, J.D., 1990

Professional Career:

Private practice, Washington, D.C., 1990-1992
Private practice, Pittsburgh, Pennsylvania, 1992-2003

Other Nominations/Recess Appointments:

Nominated to U.S. Court of Appeals for the Third Circuit, September 13, 2006; no Senate
vote



The Honorable W. Scott Hardy
District Judge, U.S. District Court, Western District of
Pennsylvania

The Honorable W. Scott Hardy was born in Pittsburgh, Pennsylvania in 1971 and grew up in
the West End and Brighton Heights neighborhoods of the city. Judge Hardy graduated from
North Catholic High School in 1989, Allegheny College in 1993, and Notre Dame Law
School in 1996.

During law school, Judge Hardy served as a judicial intern to the Hon. Gustave Diamond of
the Western District of Pennsylvania and to the Hon. Timothy K. Lewis of the U.S. Court of
Appeals for the Third Circuit. After graduating from law school, Judge Hardy began his legal
career at Meyer, Unkovic & Scott, LLP before joining Cohen & Grigsby, P.C. as an
associate and then as a director (partner) where he served as Deputy Group Head of its
Labor & Employment Practice Group. In 2010, Judge Hardy joined the Pittsburgh Office of
Ogletree, Deakins, Nash, Smoak & Stewart, P.C., where he served as the Pittsburgh Office
Managing Shareholder and then as a member of its firmwide Board of Directors. While in
private practice, Judge Hardy was peer recognized as a “Best Lawyer in America” and a
Pennsylvania “Super Lawyer.”

Judge Hardy has been active in many bar association and related professional
organizations, including the American Health Lawyers Association (AHLA) and the
Allegheny County Bar Association (ACBA), where he served on its Judiciary Committee and
on its Federal Court Section Council. Judge Hardy has been active with the American Inns
of Court, having served on the Executive Board of the W. Edward Sell Inn of Court (now
known as the Hay-Sell Pittsburgh Inn of Court) where he served as President from 2006 to
2008.

Judge Hardy has also been active in many civic and charitable endeavors, including service
on the boards of the Good Samaritan Hospice of Pittsburgh, the Laurel Highlands Council of
the Boy Scouts of America, and Aquinas Academy of Pittsburgh.

Judge Hardy was nominated to serve as a United States District Judge by President Donald
J. Trump on January 6, 2020. He was confirmed by the Senate on July 27, 2020 and
received his commission on July 31, 2020.

Judge Hardy took his oath of office and entered duty on August 18, 2020. Judge Hardy is
married to Kathleen Hardy and has two children.



The Honorable Lester G. Nauhaus

Senior Judge, Court of Common Pleas, Allegheny
County, Pennsylvania

BA University of Colorado- 1965
JD Duquesne University -1968

Admitted to all Pennsylvania and Federal Courts (Including U.S. Supreme Court)
First four years of practice in a small personal injury firm.

Hired by the Allegheny County Public Defender where | started as a line defender, appointed to try
homicides, then appointed as chief of the appellate division, appointed deputy director to Justice
Ralph Cappy and then appointed Director of the office when he was elected to the Common Pleas
bench.

Was the Director of the Public Defender Office for 19 years. During that time:
e Board member of NLS, Program for Female Offenders, NLADA, founding director PACDL,
Pennsylvania Public Defender Association
e Editor and publisher of the Public Defender Newsletter distributed state wide
e Plenary Speaker PBI Criminal Law Symposium for about ten years
e Adjunct professor Duguesne University

Inns of Court:

e In 1992 Participated at a dinner to explore creation of an American Inns of Court Chapter in
Pittsburgh along with Judge and Mrs. L. Johnson, Karen Crawford and husband, Amy R. Hay
and Husband. Chapter created in 1993 became Master member which | have been
since. Served a term as Counselor.

Elected to the Allegheny County Common Pleas Bench 1998. Since then, assigned to the Criminal
Court except for a 5-year term in Orphans Court. Also, for the full term up until today | have been

the Administrative Judge for Allegheny County Drug Treatment Court.

Member of the Pennsylvania Supreme Court Criminal Rules Committee



The Honorable William Shaw Stickman IV,
District Judge, U.S. District Court, Western District of
Pennsylvania

William Shaw Stickman IV was born in Pittsburgh, Pennsylvania in 1979 and grew up in the
Mount Washington neighborhood of the city. Judge Stickman graduated as valedictorian
from Our Lady of the Sacred Heart High School. He attended Duquesne University where
he majored in the classics/ancient languages. Judge Stickman received his Bachelor of the
Arts degree in 2002, summa cum laude, and was awarded the McAnulty College of Liberal
Arts’ General Excellence Award (valedictorian).

Judge Stickman attended Duquesne University School of Law where he was a member of
the Law Review. He graduated in 2005.

Judge Stickman began his legal career as a litigation associate in the Pittsburgh offices of
Reed Smith LLP. He next served as a judicial law clerk to Chief Justice Ralph J. Cappy, of
the Pennsylvania Supreme Court. Judge Stickman returned to the practice of law as an
associate, and later a partner, of the Pittsburgh litigation boutique firm of Del Sole
Cavanaugh Stroyd LLC. In practice, Judge Stickman represented a diverse array of clients
in state and federal trial and appellate courts throughout the United States.

In 2011 Judge Stickman was appointed by the Pennsylvania Supreme Court to serve on the
Pennsylvania Civil Procedural Rules Committee—a panel of lawyers and judges charged
with aiding the Court in reviewing and revising Pennsylvania’s unique Rules of Civil
Procedure. The Court appointed Judge Stickman to be Chair of the Committee in 2015.

Judge Stickman is active in legal scholarship. He is the author of a peer-reviewed
publication on the ancient King’'s Bench Jurisdiction of the Pennsylvania Supreme Court. He
has served as a frequent guest lecturer on topics relating to legal procedure and history.

Judge Stickman was nominated to serve as a Judge of the Western District of Pennsylvania
on May 13, 2019. He was confirmed by the Senate on July 31, 2019, and received his
commission on August 5, 2019.

Judge Stickman is married to Leanne Stickman, Pharm.D. and has four children.



PART II. CONDUCT STANDARDS
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(Editor’s Note: Part II of this title was originally Part III of Title 204, Judicial System General
Provisions.)

CHAPTER 33. CODE OF JUDICIAL CONDUCT

Subch.

A. CANONS ittt ittt titeeteeeeeeasasensesensensnsannans Canon 1
B. FORMAL OPINIONS ... .iiiiiiiiiitinteeennsnsessnssscesannans 99-1
Subchapter A. CANONS

Canon

1. A judge shall uphold and promote the independence, integrity, and impartiality of the
judiciary, and shall avoid impropriety and the appearance of impropriety.

2. A judge shall perform the duties of judicial office impartially, compentently, and
diligently.

3. A judge shall conduct the judge’s personal and extrajudicial activities to minimize
the risk of conflict with the obligations of judicial office.

4. A judge or candidate for judicial office shall not engage in political or campaign
activity that is inconsistent with the independence, integrity, or impartiality of the
judiciary.

Source

The provisions of this Chapter 33, Subchapter A adopted November 21, 1973, effective January 1,
1974, 3 Pa.B. 2914; amended November 21, 2005, effective immediately, 35 Pa.B. 6647; amended
January 8, 2014, effective July 1, 2014, persons to whom the Code of Judicial Conduct applies shall
comply with Rules 3.4, 3.7, 3.8 and 3.11 as soon as reasonably possible and shall do so in any event
by July 1, 2015, 44 Pa.B. 455, unless otherwise noted. Immediately preceding text appears at serial
pages (334829), (334830), (358463) to (358466), (319845) to (319848), (333491), (360121) and
(360122).

Preamble

(1) This Code shall constitute the “‘canon of . . . judicial ethics” referenced
in Article V, Section 17(b) of the Pennsylvania Constitution, which states, in
pertinent part: “Justices and judges shall not engage in any activity prohibited
by law and shall not violate any canon of legal or judicial ethics prescribed by
the (Pennsylvania) Supreme Court.”

(2) An independent, fair, honorable and impartial judiciary is indispensable
to our system of justice. The Pennsylvania legal system is founded upon the
principle that an independent, fair, impartial, and competent judiciary, com-
posed of persons of integrity, will interpret and apply the law that governs our
society. The judiciary consequently plays a fundamental role in ensuring the
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207 Canon 1 CONDUCT STANDARDS

principles of justice and the rule of law. The rules contained in this Code nec-
essarily require judges, individually and collectively, to treat and honor the
judicial office as a public trust, striving to preserve and enhance legitimacy and
confidence in the legal system.

(3) Judges should uphold the dignity of judicial office at all times, avoid-
ing both impropriety and the appearance of impropriety in their professional
and personal lives. They should at all times conduct themselves in a manner
that garners the highest level of public confidence in their independence, fair-
ness, impartiality, integrity, and competence.

(4) The Pennsylvania Code of Judicial Conduct denotes standards for the
ethical behavior of judges and judicial candidates. It is not an all-encompassing
model of appropriate conduct for judges and judicial candidates, but rather a
complement to general ethical standards and other rules, statutes and laws gov-
erning such persons’ judicial and personal conduct. The Code is designed to
assist judges in practicing the highest standards of judicial and personal con-
duct and to establish a basis for disciplinary agencies to regulate judges’ con-
duct.

(5) The Rules of this Code of Conduct are rules of reason that should be
applied consistently with constitutional requirements, statutes, other court rules,
and decisional law, and with due regard for all relevant circumstances. The
Code is to be construed so as not to impinge on the essential independence of
judges in making judicial decisions.

(6) Where a Rule contains a permissive term, such as “may” or ‘“should,”
the conduct being addressed is committed to the personal and professional dis-
cretion of the judge or candidate in question, and no disciplinary action should
be taken for action or inaction within the bounds of such discretion. Moreover,
it is not intended that disciplinary action would be appropriate for every viola-
tion of the Code’s provisions. Whether disciplinary action is appropriate, and
the degree of discipline to be imposed, should be determined through a reason-
able application of the text and should depend on such factors as the serious-
ness of the violation, the intent of the judge, whether there is a pattern of
improper activity, and the effect of the improper activity on others or on the
judicial system.

(7) This Code is not designed or intended as a basis for civil or criminal
liability. Neither is it intended to be the basis for litigants to seek collateral
remedies against each other or to obtain tactical advantages in proceedings
before a court.

(8) The Ethics Committee of the Pennsylvania Conference of State Trial
Judges is designated as the approved body to render advisory opinions regard-
ing ethical concerns involving judges, other judicial officers and judicial can-
didates subject to the Code of Judicial Conduct. Although such opinions are
not, per se, binding upon the Judicial Conduct Board, the Court of Judicial
Discipline or the Supreme Court of Pennsylvania, action taken in reliance
thereon and pursuant thereto shall be taken into account in determining whether
discipline should be recommended or imposed.
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CODE OF JUDICIAL CONDUCT 207 Canon 1

(9) In 2014, this Code was reformatted and revised in material respects,
upon guidance taken from the 2011 edition of the American Bar Association’s
Model Code of Judicial Conduct, other states’ codes, and experience.

Terminology

Aggregate—In relation to contributions for a candidate, includes contribu-
tions in cash or kind made directly to a candidate’s campaign committee or
indirectly with the understanding that they will be used to support the election
of a candidate or to oppose the election of the candidate’s opponent.

Appropriate authority—The authority having responsibility for initiation of
disciplinary process in connection with the violation to be reported.

Contribution—Both financial and in-kind contributions, such as professional
or volunteer services, advertising, and other assistance, which if otherwise
obtained, would require a financial expenditure.

Domestic partner—A person with whom another person maintains a house-
hold and an intimate relationship, other than a person to whom he or she is
legally married.

Economic interest—More than a de minimis legal or equitable ownership
interest. Except for situations in which the judge participates in the manage-
ment of such a legal or equitable interest, or the interest could be substantially
affected by the outcome of a proceeding before a judge, it does not include:

(1)  an interest in the individual holdings within a mutual or common
investment fund;

(2)  an interest in securities held by an educational, religious, charitable,
fraternal, or civic organization in which the judge or the judge’s spouse,
domestic partner, parent, or child serves as a director, an officer, an advisor,
or other participant;

(3)  adeposit in a financial institution or deposits or proprietary interests
the judge may maintain as a member of a mutual savings association or
credit union, or similar proprietary interests; or

(4)  an interest in the issuer of government securities held by the judge.

Fiduciary—Includes relationships such as executor, administrator, trustee, or
guardian.

Impartial, impartiality, impartially—Absence of bias or prejudice in favor of,
or against, particular parties or classes of parties, as well as maintenance of an
open mind in considering issues that may come before a judge.

Impending matter—A matter that is imminent or expected to occur in the
near future.

Impropriety—Includes conduct that violates the law, court rules, or provi-
sions of this Code, and conduct that undermines a judge’s independence, integ-
rity, or impartiality.

Independence—A judge’s freedom from influence or controls other than
those established by law or Rule.

Integrity—Probity, fairness, honesty, uprightness, and soundness of character.
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207 Canon 1 CONDUCT STANDARDS

Judicial candidate—Any person, including a sitting judge, who is seeking
appointment, election or retention to judicial office. A person becomes a can-
didate for judicial office as soon as he or she makes a public announcement of
candidacy, declares or files as a candidate with the appointment or election
authority, or where permitted, engages in solicitation or acceptance of contri-
butions or support, or is nominated for appointment or election to office.

Knowingly, knowledge, known, and knows—Actual knowledge of the fact in
question. A person’s knowledge may be inferred from the circumstances.

Law—Refers to constitutional provisions, statutes, decisional law, Supreme
Court Rules and directives, including this Code of Judicial Conduct and the
Unified Judicial System Policy of Non-Discrimination and Equal Opportunity,
and the like which may have an effect upon judicial conduct.

Member of the candidate’s family—The spouse, domestic partner, child,
grandchild, parent, grandparent, or other relative or person with whom the can-
didate maintains a close familial relationship.

Member of the judge’s family—The spouse, domestic partner, child, grand-
child, parent, grandparent, or other relative or person with whom the judge
maintains a close familial relationship.

Member of the judge’s family residing in the judge’s household—Any rela-
tive of a judge by blood or marriage, or a person treated by a judge as a mem-
ber of the judge’s family, who resides in the judge’s household.

Nonpublic information—Information that is not available to the public. Non-
public information may include, but is not limited to, information that is sealed
by statute or court order or impounded or communicated in camera, and infor-
mation offered in grand jury proceedings, presentence reports, dependency
cases, or psychiatric reports.

Party—A person or entity who has a legal interest in a court proceeding.

Pending matter—A matter that has commenced and continuing on until final
disposition.

Personally solicit—A direct request made by a judge or a judicial candidate
for financial support or in-kind services, whether made by letter, telephone, or
any other means of communication.

Political organization—A political party or group sponsored by or affiliated
with a political party or candidate, the principal purpose of which is to further
the election or appointment of candidates for political office, excluding a judi-
cial candidate’s campaign committee created as authorized by this Code.

Public election—Includes primary, municipal, and general elections, partisan
elections, nonpartisan elections, and retention elections.

Third degree of relationship—Includes the following persons: great-
grandparent, grandparent, parent, uncle, aunt, brother, sister, child, grandchild,
great-grandchild, nephew, and niece.
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CODE OF JUDICIAL CONDUCT 207 Canon 1

Application

(1)  The provisions of this Code shall apply to all judges as defined in
paragraph (2) infra.

(2) A judge within the meaning of this Code is any one of the follow-
ing judicial officers who perform judicial functions, whether or not a lawyer:
all Supreme Court Justices; all Superior Court Judges; all Commonwealth
Court Judges; all Common Pleas Court Judges; all judges of the Philadelphia
Municipal Court, except for Traffic Division; and all senior judges as set
forth in (3) infra.!

(3)  All senior judges, active or eligible for recall to judicial service,
shall comply with the provisions of this Code; provided however, a senior
judge may accept extra-judicial appointments which are otherwise prohibited
by Rule 3.4 (Appointments to Governmental Positions and Other Organiza-
tions); and incident to such appointments a senior judge is not required to
comply with Rule 3.2 (Appearances Before Governmental Bodies and Con-
sultation with Government Officials). However, during the period of such
extrajudicial appointment the senior judge shall refrain from judicial service.

(4)  Canon 4 (governing political and campaign activities) applies to all
judicial candidates.

(5)  This Code shall not apply to magisterial district judges and judges
of the Philadelphia Municipal Court, Traffic Division.>

! Though not covered by this Code, there is a Code of Conduct for Employees of the Unified Judicial System (“Employee Code™). It
applies to “‘employees” defined as, “Employees of the Unified Judicial System” and includes 1) all state-level court employees, and
2) all county-level court employees who are under the supervision and authority of the President Judge of a Judicial District of Penn-
sylvania, unless otherwise indicated by Supreme Court order or rule. This Code and the Employee Code do not apply to nonemployee
special masters, commissioners, and judges pro tem.

2 Specific rules governing standards of conduct of magisterial district judges, and judges of the Philadelphia Municipal Court, Traffic
Division, are set forth in the Supreme Court Rules Governing Standards of Conduct of Magisterial District Judges.

Canon 1. A judge shall uphold and promote the independence, integrity,
and impartiality of the judiciary, and shall avoid impropriety
and the appearance of impropriety.

Rule

1.1 Compliance with the Law.

1.2 Promoting Confidence in the Judiciary.

1.3 Avoiding Abuse of the Prestige of Judicial Office.

Rule 1.1. Compliance with the Law.
A judge shall comply with the law, including the Code of Judicial Conduct.

Comment:

This Rule concerns a judge’s duty to comply with the law. For a judge’s duty to uphold and apply
the law in judicial decision-making, see Rule 2.2 and Comment (3) to Rule 2.2.

Rule 1.2. Promoting Confidence in the Judiciary.

A judge shall act at all times in a manner that promotes public confidence in
the independence, integrity, and impartiality of the judiciary, and shall avoid
impropriety and the appearance of impropriety.

33-5
(370671) No. 473 Apr. 14



207 Rule 1.3 CONDUCT STANDARDS

Comment:

(1) Public confidence in the judiciary is eroded by improper conduct and conduct that creates the
appearance of impropriety. This principle applies to both the professional and personal conduct of a
judge.

(2) A judge should expect to be the subject of public scrutiny that might be viewed as burden-
some if applied to other citizens, and must accept the restrictions imposed by the Code.

(3) conduct that compromises or appears to compromise the independence, integrity, and impar-
tiality of a judge undermines public confidence in the judiciary. Because it is not practicable to list all
such conduct, the Rule is necessarily cast in general terms.

(4) Judges should participate in activities that promote ethical conduct among judges and lawyers,
support professionalism within the judiciary and the legal profession, and promote access to justice
for all.

(5) “Impropriety” is a defined term in the Terminology Section of the Code. Actual improprieties
include violations of law, court rules or provisions of this Code. The test for appearance of impropri-
ety is whether the conduct would create in reasonable minds a perception that the judge violated this
Code or engaged in other conduct that reflects adversely on the judge’s honesty, impartiality, tempera-
ment, or fitness to serve as a judge. This test differs from the formerly applied common law test of
whether ““a significant minority of the lay community could reasonably question the court’s impar-
tiality.”

(6) Judges are encouraged to initiate and participate in community outreach activities for the pur-
pose of promoting public understanding of and confidence in the administration of justice. In con-
ducting such activities, the judge must act in a manner consistent with this Code.

Rule 1.3. Avoiding Abuse of the Prestige of Judicial Office.

A judge shall not abuse the prestige of judicial office to advance the personal
or economic interests of the judge or others, or allow others to do so.

Comment:

(1) It is improper for a judge to use or attempt to use his or her position to gain personal advan-
tage or preferential treatment of any kind. For example, it would be improper for a judge to allude to
his or her judicial status to gain favorable treatment in encounters with traffic officials. Similarly, a
judge must not use judicial letterhead to gain an advantage in conducting his or her personal busi-
ness. A judge should also not lend the prestige of his or her office to advance the private interests of
others, nor convey or knowingly permit others to convey the impression that they are in a special
position to influence the judge.

(2) A judge may provide a reference or recommendation for an individual based upon the judge’s
personal knowledge. The judge may use official letterhead if the judge indicates that the reference is
personal and if there is no likelihood that the use of the letterhead would reasonably be perceived as
an attempt to exert pressure by reason of the judicial office.

(3) Judges may participate in the process of judicial selection by cooperating with appointing
authorities and screening committees, and by responding to inquiries from such entities concerning
the professional qualifications of a person being considered for judicial office.

(4) Special considerations arise when judges write or contribute to publications of for-profit enti-
ties, whether related or unrelated to the law. A judge should not permit anyone associated with the
publication of such materials to exploit the judge’s office in a manner that violates this Rule or other
applicable law. In contracts for publication of a judge’s writing, the judge should retain sufficient
control over the advertising and promotion of such writing to avoid such exploitation.
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CODE OF JUDICIAL CONDUCT 207 Canon 2

Canon 2. A judge shall perform the duties of judicial office impartially,
competently, and diligently.

Rule

2.1. Giving Precedence to the Duties of Judicial Office.
2.2. Impartiality and Fairness.

2.3. Bias, Prejudice, and Harassment.

2.4. External Influences on Judicial Conduct.

2.5. Competence, Diligence and Cooperation.

2.6. Ensuring the Right to Be Heard.

2.7. Responsibility to Decide.

2.8. Decorum, Demeanor, and Communication with Jurors.
2.9. Ex parte Communications.

2.10. Judicial Statements on Pending and Impending Cases.
2.11. Disqualification.

2.12. Supervisory Duties.

2.13. Administrative Appointments.

2.14. Disability and Impairment.

2.15. Responding to Judicial and Lawyer Misconduct.

2.16. Cooperation with Disciplinary Authorities.

Rule 2.1. Giving Precedence to the Duties of Judicial Office.
The duties of judicial office, as prescribed by law, shall ordinarily take prece-
dence over a judge’s personal and extrajudicial activities.

Comment:
(1) A judge’s personal and extrajudicial activities should be arranged so as not to interfere
unreasonably with the diligent discharge of the Judge’s duties of office.

(2) To ensure that judges are available to fulfill their judicial duties, judges must conduct their
personal and extrajudicial activities to minimize the risk of conflicts that would result in frequent dis-
qualification. See Canon 3.

(3) Although it is not a duty of judicial office unless prescribed by law, judges are encouraged to
participate in activities that promote public understanding of and confidence in the administration of
justice.

Rule 2.2. Impartiality and Fairness.
A judge shall uphold and apply the law, and shall perform all duties of judicial
office fairly and impartially.

Comment:
(1) To ensure impartiality and fairness to all parties, a judge must be objective and open-minded.

(2) Although each judge comes to the bench with a unique background and personal philosophy,
a judge must interpret and apply the law without regard to whether the judge approves or disapproves
of the law in question. This comment is not intended to restrict the appropriate functions of the courts
in statutory or common law review.

(3) When applying and interpreting the law, a judge sometimes may make good-faith errors of
fact or law. Errors of this kind do not violate this Rule.

(4) It is not a violation of this Rule for a judge to make reasonable accommodations to ensure
pro se litigants the opportunity to have their matters heard fairly and impartially.

Rule 2.3. Bias, Prejudice, and Harassment.

(A) A judge shall perform the duties of judicial office, including administra-
tive duties, without bias or prejudice.

(B) A judge shall not, in the performance of judicial duties, by words or con-
duct manifest bias or prejudice, or engage in harassment, including but not lim-
ited to bias, prejudice, or harassment based upon race, sex, gender identity or
expression, religion, national origin, ethnicity, disability, age, sexual orientation,
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marital status, socioeconomic status, or political affiliation, and shall not permit
court staff, court officials, or others subject to the judge’s direction and control to
do so.

(C) A judge shall require lawyers in proceedings before the court to refrain
from manifesting bias or prejudice, or engaging in harassment, based upon attri-
butes including but not limited to race, sex, gender identity or expression, reli-
gion, national origin, ethnicity, disability, age, sexual orientation, marital status,
socioeconomic status, or political affiliation, against parties, witnesses, lawyers,
or others.

(D) The restrictions of paragraphs (B) and (C) do not preclude judges or law-
yers from making legitimate reference to the listed factors, or similar factors,
when they are relevant to an issue in a proceeding.

Comment:
(1) A judge who manifests bias or prejudice in a proceeding impairs the fairness of the proceed-
ing and brings the judiciary into disrepute.

(2) Examples of manifestations of bias or prejudice include but are not limited to epithets; slurs;
demeaning nicknames; negative stereotyping; attempted humor based upon stereotypes; threatening,
intimidating, or hostile acts; suggestions of connections between race, ethnicity, or nationality and
crime; and irrelevant references to personal characteristics. Even facial expressions and body language
can convey to parties and lawyers in the proceeding, jurors, the media, and others an appearance of
bias or prejudice. A judge must avoid conduct that may reasonably be perceived as prejudiced or
biased.

(3) Harassment, as referred to in paragraphs (B) and (C), is verbal or physical conduct that deni-
grates or shows hostility or aversion toward a person on bases such as race, sex, gender, religion,
national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or
political affiliation.

(4) Sexual harassment includes but is not limited to sexual advances, requests for sexual favors,
and other verbal or physical conduct of a sexual nature that is unwelcome.

(5) The Supreme Court’s Rules and Policies, e.g., the Rules of Judicial Administration and the
Unified Judicial System Policy on Non-Discrimination and Equal Employment Opportunity, have
continued force and effect.

Source

The provisions of this Rule 2.3 amended March 28, 2017, effective immediately, 47 Pa.B. 2181.
Immediately preceding text appears at serial pages (370673) to (370674).

Rule 2.4. External Influences on Judicial Conduct.

(A) A judge shall not be swayed by public clamor or fear of criticism.

(B) A judge shall not permit family, social, political, financial, or other inter-
ests or relationships to influence the judge’s judicial conduct or judgment.

(C) A judge shall not convey or permit others to convey the impression that
any person or organization is in a position to influence the judge.

Comment:

An independent judiciary requires that judges decide cases according to the law and facts, without
regard to whether particular laws or litigants are popular or unpopular with the public, the media,
government officials, or the judge’s friends or family. Confidence in the judiciary is eroded if judicial
decision making is perceived to be subject to inappropriate outside influences.

Rule 2.5. Competence, Diligence and Cooperation.
(A) A judge shall perform judicial and administrative duties competently and
diligently.
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(B) A judge shall cooperate with other judges and court officials in the admin-
istration of court business.

Comment:

(1) Competence in the performance of judicial duties requires the legal knowledge, skill, thor-
oughness, and preparation reasonably necessary to perform a judge’s responsibilities of judicial office.

(2) A judge should seek the necessary docket time, court staff, expertise, and resources to dis-
charge all adjudicative and administrative responsibilities.

(3) Prompt disposition of the court’s business requires a judge to devote adequate time to judicial
duties, to be punctual in attending court and expeditious in determining matters under submission, and
to take reasonable measures to ensure that court officials, litigants, and their lawyers cooperate with
the judge to that end. The obligation of this Rule includes, for example, the accurate, timely and com-
plete compliance with the requirements of Pa.R.J.A. No. 703 (Reports of Judges) where applicable.

(4) In disposing of matters promptly and efficiently, a judge must demonstrate due regard for the
rights of parties to be heard and to have issues resolved without unnecessary cost or delay. A judge
should monitor and supervise cases in ways that reduce or eliminate dilatory practices, avoidable
delays, and unnecessary costs.

Rule 2.6. Ensuring the Right to Be Heard.

(A) A judge shall accord to every person or entity who has a legal interest in
a proceeding, or that person or entity’s lawyer, the right to be heard according to
law.

(B) A judge may encourage parties to a proceeding and their lawyers to settle
matters in dispute but shall not act in a manner that coerces any party into settle-
ment.

Comment:

(1) The right to be heard is an essential component of a fair and impartial system of justice. Sub-
stantive rights of litigants can be protected only if procedures protecting the right to be heard are
observed.

(2) The judge plays an important role in overseeing the settlement of disputes, but should be
careful that efforts to further settlement do not undermine any party’s right to be heard according to
law. The judge should keep in mind the effect that the judge’s participation in settlement discussions
may have, not only on the judge’s own views of the case, but also on the perceptions of the lawyers
and the parties if the case remains with the judge after settlement efforts are unsuccessful. Among the
factors that a judge should consider when deciding upon an appropriate settlement procedure for a
case are (1) whether the parties have requested or voluntarily consented to a certain level of partici-
pation by the judge in settlement discussions, (2) whether the parties and their counsel are relatively
sophisticated in legal matters, (3) whether the case will be tried by the judge or a jury, (4) whether
the parties participate with their counsel in settlement discussions, (5) whether any parties are unrep-
resented by counsel, and (6) whether the matter is civil or criminal.

(3) Judges must be mindful of the effect settlement discussions can have, not only on their objec-
tivity and impartiality, but also on the appearance of their objectivity and impartiality. Despite a
judge’s best efforts, there may be instances when information obtained during settlement discussions
could influence a judge’s decision making during trial, and, in such instances, the judge should con-
sider whether recusal may be appropriate. See Rule 2.11(A)(1).

Rule 2.7. Responsibility to Decide.

A judge shall hear and decide matters assigned to the judge, except where the
judge has recused himself or herself or when disqualification is required by Rule
2.11 or other law.
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Comment:

(1) Judges shall be available to decide the matters that come before the court. Although there are
times when disqualification or recusal is necessary to protect the rights of litigants and preserve pub-
lic confidence in the independence, integrity, and impartiality of the judiciary, judges must be avail-
able to decide matters that come before the courts. Unwarranted disqualification or recusal may bring
public disfavor to the court and to the judge personally. The dignity of the court, the judge’s respect
for fulfillment of judicial duties, and a proper concern for the burdens that may be imposed upon the
judge’s colleagues require that a judge should not use disqualification or recusal to avoid cases that
present difficult, controversial, or unpopular issues.

(2) This Rule describes the duty of a judge to decide matters assigned to the judge. However,
there may be instances where a judge is disqualified from presiding over a particular matter or shall
recuse himself or herself from doing so. A judge is disqualified from presiding over a matter when a
specified disqualifying fact or circumstance is present. See Rule 2.11. The concept of recusal envi-
sioned in this Rule overlaps with disqualification. In addition, however, a judge may recuse himself
or herself from presiding over a matter even in the absence of a disqualifying fact or circumstance
where—in the exercise of discretion, in good faith, and with due consideration for the general duty
to hear and decide matters—the judge concludes that prevailing facts and circumstances could engen-
der a substantial question in reasonable minds as to whether disqualification nonetheless should be
required. This test differs from the formerly applied common law test of whether “a significant
minority of the lay community could reasonably question the court’s impartiality.”

(3) A judge should disclose on the record information that the judge believes the parties or their
lawyers might reasonably consider relevant to a possible motion for disqualification or recusal, even
if the judge believes there is no proper basis for disqualification or recusal.

Rule 2.8. Decorum, Demeanor, and Communication with Jurors.

(A) A judge shall require order and decorum in proceedings before the court.

(B) A judge shall be patient, dignified, and courteous to litigants, jurors, wit-
nesses, lawyers, court staff, court officials, and others with whom the judge deals
in an official capacity, and shall require similar conduct of lawyers, court staff,
court officials, and others subject to the judge’s direction and control.

(C) A judge shall not commend or criticize the verdict of the jury other than
in a court order or opinion in a proceeding. This Rule does not prohibit a judge
from expressing appreciation to the jurors for their service to the judicial system
and to the community. Judges are expected to maintain their supervisory role over
a deliberating jury.

Comment:

(1) The duty to hear all proceedings with patience and courtesy is not inconsistent with the duty
imposed in Rule 2.5 to dispose promptly of the business of the court. Judges can be efficient and
businesslike while being patient and deliberate.

(2) Commending or criticizing jurors for their verdict may imply a judicial expectation in future
cases and may impair a juror’s ability to be fair and impartial in a subsequent case.

(3) A judge who is not otherwise prohibited by law from doing so may meet with jurors who
choose to remain after trial but should be careful not to discuss the merits of the case.

Rule 2.9. Ex parte Communications.

(A) A judge shall not initiate, permit, or consider ex parte communications, or
consider other communications made to the judge outside the presence of the
parties or their lawyers, concerning a pending or impending matter, except as fol-
lows:
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(1)  When circumstances require it, ex parte communication for scheduling,
administrative, or emergency purposes, which does not address substantive
matters, is permitted, provided:

(a)  the judge reasonably believes that no party will gain a procedural,
substantive, or tactical advantage as a result of the ex parte communication;
and

(b)  the judge makes provision promptly to notify all other parties of the
substance of the ex parte communication, and gives the parties an opportu-
nity to respond.

(2) A judge may obtain the written advice of a disinterested expert on the
law applicable to a proceeding before the judge, if the judge gives advance
notice to the parties of the person to be consulted and the subject matter of the
advice to be solicited, and affords the parties a reasonable opportunity to object
and respond to the notice and to the advice received.

(3) A judge may consult with court staff and court officials whose func-
tions are to aid the judge in carrying out the judge’s adjudicative responsibili-
ties, or with other judges, provided the judge makes reasonable efforts to avoid
receiving factual information that is not part of the record, and does not abro-
gate the responsibility to decide the matter personally.

(4) A judge may, with the consent of the parties, confer separately with the
parties and their lawyers in an effort to settle matters pending before the judge.

(5) A judge may initiate, permit, or consider any ex parte communication
when expressly authorized by law to do so.

(B) If a judge inadvertently receives an unauthorized ex parte communication
bearing upon the substance of a matter, the judge shall promptly notify the par-
ties of the substance of the communication and provide the parties with an
opportunity to respond.

(C) A judge shall not investigate facts in a matter independently, and shall
consider only the evidence presented and any facts that may properly be judi-
cially noticed.

(D) A judge shall make reasonable efforts, including providing appropriate
supervision, to ensure that this Rule is not violated by court staff, court officials,
and others subject to the judge’s direction and control.

(E) TItis not a violation of this Rule for a judge to initiate, permit, or consider
ex parte communications expressly authorized by law, such as when serving on
therapeutic or problem-solving courts, mental health courts, or drug courts. In this
capacity, a judge may assume a more interactive role with the parties, treatment
providers, probation officers, social workers, and others.

Comment:

(1) To the extent reasonably possible, all parties or their lawyers shall be included in communi-
cations with a judge.

(2) Whenever the presence of a party or notice to a party is required by this Rule, it is the party’s
lawyer, or if the party is unrepresented, the party, who is to be present or to whom notice is to be
given.

(3) The proscription against communications concerning a proceeding includes communications
with lawyers, law teachers, and other persons who are not participants in the proceeding, except to
the limited extent permitted by this Rule.
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(4) A judge shall avoid comments and interactions that may be interpreted as ex parte communi-
cations concerning pending matters or matters that may appear before the court, including a judge
who participates in electronic social media.

(5) A judge may consult with other judges on pending matters, but must avoid ex parte discus-
sions of a case with judges who have previously been disqualified from hearing the matter, and with
judges who have appellate jurisdiction over the matter.

(6) The prohibition against a judge investigating the facts in a matter extends to information
available in all mediums, including electronic.

(7) A judge may consult ethics advisory committees, outside counsel, or legal experts concerning
the judge’s compliance with this Code. Such consultations are not subject to the restrictions of para-
graph (A)(2).

(8) In order to obtain the protection afforded to ex parte communication under paragraph (E) of
this Rule, a judge should take special care to make sure that the participants in such voluntary special
court programs are made aware of and consent to the possibility of ex parte communications under
paragraph (E).

Rule 2.10. Judicial Statements on Pending and Impending Cases.

(A) A judge shall not make any public statement that might reasonably be
expected to affect the outcome or impair the fairness of a matter pending or
impending in any court, or make any nonpublic statement that might substantially
interfere with a fair trial or hearing.

(B) A judge shall not, in connection with cases, controversies, or issues that
are likely to come before the court, make pledges, promises, or commitments that
are inconsistent with the impartial performance of the adjudicative duties of judi-
cial office.

(C) A judge shall require court staff, court officials, and others subject to the
judge’s direction and control to refrain from making statements that the judge
would be prohibited from making by paragraphs (A) and (B).

(D) Notwithstanding the restrictions in paragraph (A), a judge may make
public statements in the course of official duties, may explain court procedures,
and may comment on any proceeding in which the judge is a litigant in a per-
sonal capacity.

(E) Subject to the requirements of paragraph (A), a judge may respond
directly or through a third party to allegations in the media or elsewhere concern-
ing the judge’s conduct in a matter.

Comment:

(1) This Rule’s restrictions on judicial speech are essential to the maintenance of the indepen-
dence, integrity, and impartiality of the judiciary. A judge should be mindful that comments of a judge
regarding matters that are pending or impending in any court can sometimes affect the outcome or
impair the fairness of proceedings in a matter. See Rule 1.2.

(2) This Rule does not prohibit a judge from commenting on proceedings in which the judge is
a litigant in a personal capacity, or represents a client as permitted by these Rules. In cases in which
the judge is a litigant in an official capacity, such as a writ of mandamus, the judge must not com-
ment publicly.

(3) Depending upon the circumstances, the judge should consider whether it may be preferable
for a third party, rather than the judge, to respond or issue statements in connection with allegations
concerning the judge’s conduct in a matter.

(4) This Rule is not intended to impede a judge from commenting upon legal issues or matters
for pedagogical purposes.
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Rule 2.11. Disqualification.

(A) A judge shall disqualify himself or herself in any proceeding in which the
judge’s impartiality might reasonably be questioned, including but not limited to
the following circumstances:

(1) The judge has a personal bias or prejudice concerning a party or a par-
ty’s lawyer, or personal knowledge of facts that are in dispute in the proceed-
ing.

(2) The judge knows that the judge, the judge’s spouse or domestic part-
ner, or a person within the third degree of relationship to either of them, or the
spouse or domestic partner of such a person is:

(a)  a party to the proceeding, or an officer, director, general partner,
managing member, or trustee of a party;

(b)  acting as a lawyer in the proceeding;

(c) a person who has more than a de minimis interest that could be
substantially affected by the proceeding; or

(d)  likely to be a material witness in the proceeding.

(3) The judge knows that he or she, individually or as a fiduciary, or the
judge’s spouse, domestic partner, parent, or child, or any other member of the
judge’s family residing in the judge’s household, has an economic interest in
the subject matter in controversy or is a party to the proceeding.

(4) The judge knows or learns that a party, a party’s lawyer, or the law firm
of a party’s lawyer has made a direct or indirect contribution(s) to the judge’s
campaign in an amount that would raise a reasonable concern about the fair-
ness or impartiality of the judge’s consideration of a case involving the party,
the party’s lawyer, or the law firm of the party’s lawyer. In doing so, the judge
should consider the public perception regarding such contributions and their
effect on the judge’s ability to be fair and impartial. There shall be a rebuttable
presumption that recusal or disqualification is not warranted when a contribu-
tion or reimbursement for transportation, lodging, hospitality or other expenses
is equal to or less than the amount required to be reported as a gift on a judge’s
Statement of Financial Interest.

(5) The judge, while a judge or a judicial candidate, has made a public
statement, other than in a court proceeding, judicial decision, or opinion, that
commits the judge to reach a particular result or rule in a particular way in the
proceeding or controversy.

(6) The judge:

(a) served as a lawyer in the matter in controversy, or was associated
with a lawyer who participated substantially as a lawyer in the matter during
such association;

(b)  served in governmental employment, and in such capacity partici-
pated personally and substantially as a lawyer or public official concerning
the proceeding, or has publicly expressed in such capacity an opinion con-
cerning the merits of the particular matter in controversy; or

(c)  was a material witness concerning the matter.

(B) A judge shall keep informed about the judge’s personal and fiduciary
economic interests, and make a reasonable effort to keep informed about the per-
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sonal economic interests of the judge’s spouse or domestic partner and minor
children residing in the judge’s household.

(C) A judge subject to disqualification under this Rule, other than for bias or
prejudice under paragraph (A)(1), may disclose on the record the basis of the
judge’s disqualification and may ask the parties and their lawyers to consider,
outside the presence of the judge and court personnel, whether to waive disquali-
fication. If, following the disclosure, the parties and lawyers agree, without par-
ticipation by the judge or court personnel, that the judge should not be disquali-
fied, the judge may participate in the proceeding. The agreement shall be
incorporated into the record of the proceeding.

Comment:

(1) Under this Rule, a judge is disqualified whenever the judge’s impartiality might reasonably
be questioned, regardless of whether any of the specific provisions of paragraphs (A)(1) through (6)
apply.

(2) A judge’s obligation not to hear or decide matters in which disqualification is required applies
regardless of whether a motion to disqualify is filed.

(3) The rule of necessity may override the rule of disqualification. For example, a judge might be
required to participate in judicial review of a judicial salary statute, or might be the only judge avail-
able in a matter requiring immediate judicial action, such as a hearing on probable cause or a tempo-
rary restraining order. In matters that require immediate action, the judge must disclose on the record
the basis for possible disqualification and make reasonable efforts to transfer the matter to another
judge as soon as practicable.

(4) The fact that a lawyer in a proceeding is affiliated with a law firm with which a relative of
the judge is affiliated does not itself disqualify the judge. If, however, the judge’s impartiality might
reasonably be questioned under paragraph (A), or the relative is known by the judge to have an inter-
est in the law firm that could be substantially affected by the proceeding under paragraph (A)(2)(c),
the judge’s disqualification is required.

(5) A judge should disclose on the record information that the judge believes the parties or their
lawyers might reasonably consider relevant to a possible motion for disqualification, even if the judge
believes there is no basis for disqualification.

(6) Rule 2.11(A)(4) represents a first inroad into complex issues associated with the financing of
judicial campaigns in the scheme prescribed by the Pennsylvania Constitution, per which judicial
officers are elected by the citizenry. See Pa. Const. art. V, § 13. For example, the rule presently does
not address a number of circumstances which have arisen in the context of public judicial elections,
including the involvement of political action committees (“PACs”). Under the direction of an inde-
pendent board of directors, such entities may aggregate then distribute individual contributions among
judicial campaigns, political campaigns, their own operating expenses, and other expenditures. There
is no attempt, under the present rule, to require disqualification on account of individual contributions
made to a PAC, so long as the organization does not serve as the alter-ego of a specific donor or
donors. Rulemaking, in this regard, would require further study and deliberation in order to appropri-
ately balance all respective interests involved. Thus, the Court has reserved any treatment to a later
time.

Source

The provisions of this Rule 2.11 amended June 23, 2014, effective July 1, 2014, 44 Pa.B. 4338.
Immediately preceding text appears at serial pages (370679) to (370680).

Rule 2.12. Supervisory Duties.

(A) A judge shall require court staff, court officials, and others subject to the
judge’s direction and control to act in a manner consistent with the judge’s obli-
gations under this Code.
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(B) A judge with supervisory authority for the performance of other judges
shall take reasonable measures to ensure that those judges properly discharge
their judicial responsibilities, including the prompt disposition of matters before
them.

Comment:

(1) A judge is responsible for his or her own conduct and for the conduct of others, such as staff,
when those persons are acting at the judge’s direction or control. A judge may not direct court per-
sonnel to engage in conduct on the judge’s behalf or as the judge’s representative when such conduct
would violate the Code if undertaken by the judge.

(2) Public confidence in the judicial system depends upon timely justice. To promote the efficient
administration of justice, a judge with supervisory authority must take the steps needed to ensure that
judges under his or her supervision administer their workloads promptly. Determinations of the local
board of judges in each county, and/or the Supreme Court, will determine whether the President Judge
of the county has the supervisory authority contemplated herein.

33-14.1
(373011) No. 479 Oct. 14



33-14.2
(373012) No. 479 Oct. 14 Copyright © 2014 Commonwealth of Pennsylvania



CODE OF JUDICIAL CONDUCT 207 Rule 2.13

Rule 2.13. Administrative Appointments.

(A) In making administrative appointments and hiring decisions, a judge:

(1) shall exercise the power of appointment impartially and on the basis of
merit; and

(2) shall avoid nepotism, favoritism, and unnecessary appointments.

(B) A judge shall not appoint a lawyer to a position if the judge either knows
that the lawyer, or the lawyer’s spouse or domestic partner, has contributed as a
major donor within the prior two years to the judge’s election campaign, or learns
of such a contribution by means of a timely motion by a party or other person
properly interested in the matter, unless:

(1) the position is substantially uncompensated;

(2) the lawyer has been selected in rotation from a list of qualified and
available lawyers compiled without regard to their having made political con-
tributions; or

(3) the judge or another presiding or administrative judge affirmatively
finds that no other lawyer is willing, competent, and able to accept the posi-
tion.

(C) A judge shall not approve compensation of appointees beyond the fair
value of services rendered.

Comment:

(1) The concept of “appointment” includes hiring decisions. Appointees of a judge include
assigned counsel, officials such as referees, commissioners, special masters, receivers, and guardians,
and personnel such as clerks, secretaries, and bailiffs. Consent by the parties to an appointment or an
award of compensation does not relieve the judge of the obligation prescribed by paragraph (A).

(2) Nepotism is the appointment of a judge’s spouse or domestic partner, or any relative within
the third degree of relationship of either the judge or the judge’s spouse or domestic partner, or the
spouse or domestic partner of such relative.

(3) The rule against making administrative appointments of lawyers who have contributed as a
major donor to a judge’s campaign includes an exception for positions that are substantially uncom-
pensated, such as those for which the lawyer’s compensation is limited to reimbursement for out-of-
pocket expenses.

Rule 2.14. Disability and Impairment.

A judge having a reasonable belief that the performance of a lawyer or another
judge is impaired by drugs or alcohol, or by a mental, emotional, or physical
condition, shall take appropriate action, which may include a confidential referral
to a lawyer or judicial assistance program.

Comment:

(1) ““Appropriate action” means action intended and reasonably likely to help the judge or law-
yer in question address the problem and prevent harm to the justice system. Depending upon the cir-
cumstances, appropriate action may include but is not limited to speaking directly to the impaired
person, notifying an individual with supervisory responsibility over the impaired person, or making a
referral to an assistance program.

(2) Taking or initiating corrective action by way of referral to an assistance program may satisfy
a judge’s responsibility under this Rule. Assistance programs have many approaches for offering help
to impaired judges and lawyers, such as intervention, counseling, or referral to appropriate health care
professionals. Depending upon the gravity of the conduct that has come to the judge’s attention, how-
ever, the judge may be required to take other action, such as reporting the impaired judge or lawyer
to the appropriate authority, agency, or body. See Rule 2.15.
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Rule 2.15. Responding to Judicial and Lawyer Misconduct.

(A) A judge having knowledge that another judge has committed a violation
of this Code that raises a substantial question regarding the judge’s honesty,
trustworthiness, or fitness as a judge shall inform the appropriate authority.

(B) A judge having knowledge that a lawyer has committed a violation of the
Pennsylvania Rules of Professional Conduct that raises a substantial question
regarding the lawyer’s honesty, trustworthiness, or fitness as a lawyer shall
inform the appropriate authority.

(C) A judge who receives information indicating a substantial likelihood that
another judge has committed a violation of this Code shall take appropriate
action.

(D) A judge who receives information indicating a substantial likelihood that
a lawyer has committed a violation of the Pennsylvania Rules of Professional
Conduct shall take appropriate action.

Comment:

(1) Taking action to address known misconduct is a judge’s obligation. Paragraphs (A) and (B)
impose an obligation on the judge to report to the appropriate authority or other agency or body the
known misconduct of another judge or a lawyer that raises a substantial question regarding the hon-
esty, trustworthiness, or fitness of that judge or lawyer. Ignoring or denying known misconduct among
one’s judicial colleagues or members of the legal profession undermines a judge’s responsibility to
participate in efforts to ensure public respect for the justice system. This Rule limits the reporting
obligation to those offenses that an independent judiciary must vigorously endeavor to prevent.

(2) A judge who does not have actual knowledge that another judge or a lawyer may have com-
mitted misconduct, but receives information indicating a substantial likelihood of such misconduct, is
required to take appropriate action under paragraphs (C) and (D). Appropriate action may include, but
is not limited to, communicating directly with the judge who may have violated this Code, commu-
nicating with a supervising judge, or reporting the suspected violation to the appropriate authority or
other agency or body. Similarly, actions to be taken in response to information indicating that a law-
yer has committed a violation of the Rules of Professional Conduct may include but are not limited
to communicating directly with the lawyer who may have committed the violation, or reporting the
suspected violation to the appropriate authority or other agency or body.

Rule 2.16. Cooperation with Disciplinary Authorities.

(A) A judge shall cooperate and be candid and honest with judicial and law-
yer disciplinary agencies.

(B) A judge shall not retaliate, directly or indirectly, against a person known

or suspected to have assisted or cooperated with an investigation of a judge or a
lawyer.

Comment:
Cooperation with investigations and proceedings of judicial and lawyer discipline agencies, as

required in paragraph (A), instills confidence in judges’ commitment to the integrity of the judicial
system and the protection of the public.
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Canon 3. A judge shall conduct the judge’s personal and extrajudicial
activities to minimize the risk of conflict with the obligations of
judicial office.

Rule

3.1. Extrajudicial Activities in General.

3.2. Appearances Before Governmental Bodies and Consultation with Government
Officials.

3.3. Testifying as a Character Witness.

34. Appointments to Governmental Positions and Other Organizations.

3.5. Use of Nonpublic Information.
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Rule 3.1. Extrajudicial Activities in General.

Judges shall regulate their extrajudicial activities to minimize the risk of con-
flict with their judicial duties and to comply with all provisions of this Canon.
However, a judge shall not:

(A) participate in activities that will interfere with the proper performance of
the judge’s judicial duties;

(B) participate in activities that will lead to frequent disqualification of the
judge;

(C) participate in activities that would reasonably appear to undermine the
judge’s independence, integrity, or impartiality;

(D) engage in conduct that would reasonably appear to be coercive; or

(E) make use of court premises, staff, stationery, equipment, or other
resources, except for incidental use for activities that concern the law, the legal
system, or the administration of justice, or unless such additional use is permitted
by law.

Comment:

(1) To the extent that time permits, and judicial independence and impartiality are not compro-
mised, judges are encouraged to engage in appropriate extrajudicial activities. Judges are uniquely
qualified to engage in extrajudicial activities that concern the law, the legal system, and the adminis-
tration of justice, such as by speaking, writing, teaching, or participating in scholarly research proj-
ects. In addition, judges are permitted and encouraged to engage in educational, religious, charitable,
fraternal or civic extrajudicial activities not conducted for profit, even when the activities do not
involve the law. See Rule 3.7.

(2) Participation in both law-related and other extrajudicial activities helps integrate judges into
their communities, and furthers public understanding of and respect for courts and the judicial sys-
tem.

(3) Discriminatory actions and expressions of bias or prejudice by a judge, even outside the
judge’s official or judicial actions, are likely to appear to a reasonable person to call into question the
judge’s integrity and impartiality.
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207 Rule 3.2 CONDUCT STANDARDS

Examples include jokes or other remarks that demean individuals based upon their race, sex, gen-
der identity or expression, religion, national origin, ethnicity, disability, age, sexual orientation, or
socioeconomic status. For the same reason, a judge’s extrajudicial activities must not be conducted in
connection or affiliation with an organization that practices invidious discrimination. See Rule 3.6.

(4) While engaged in permitted extrajudicial activities, judges must not coerce others or take
action that would reasonably be perceived as coercive.

(5) Paragraph (E) of this Rule is not intended to prohibit a judge’s occasional use of office
resources, such as a telephone, for personal purposes.
Source

The provisions of this Rule 3.1 amended April 25, 2018, effective July 1, 2018, 48 Pa.B. 2757.
Immediately preceding text appears at serial pages (370683) to (370684).

Rule 3.2. Appearances Before Governmental Bodies and Consultation
with Government Officials.

A judge shall not make a presentation to a public hearing before, or otherwise
consult with, an executive or legislative body or official, except:

(A) in connection with matters concerning the law, the legal system, or the
administration of justice;

(B) in connection with matters about which the judge acquired knowledge or
expertise in the course of the judge’s judicial duties; or

(C) when the judge is acting pro se in a matter involving the judge’s legal or
economic interests, or when the judge is acting in a fiduciary capacity.

(D) a judge may consult with and make recommendations to public and pri-
vate fund-granting agencies on projects and programs concerning the law, the
legal system, or the administration of justice.

Comment:

(1) Judges possess special expertise in matters of law, the legal system, and the administration of
justice, and may properly share that expertise with governmental bodies and executive or legislative
branch officials.

(2) In appearing before governmental bodies or consulting with government officials, judges must
be mindful that they remain subject to other provisions of this Code, such as Rule 1.3, prohibiting
judges from using the prestige of office to advance their own or others’ interests, Rule 2.10, govern-
ing public comment on pending and impending matters, and Rule 3.1(C), prohibiting judges from
engaging in extrajudicial activities that would appear to a reasonable person to undermine the judge’s
independence, integrity, or impartiality.

(3) In general, it would be an unnecessary and unfair burden to prohibit judges from appearing
before governmental bodies or consulting with government officials on matters that are likely to affect
them as private citizens, such as zoning proposals affecting their real property. In engaging in such
activities, however, judges must not refer to their judicial positions, and must otherwise exercise cau-
tion to avoid using the prestige of judicial office.

Rule 3.3. Testifying as a Character Witness.
Reserved.

Comment:
In Pennsylvania, this subject matter is addressed in Rule of Judicial Administration 1701(e).

Rule 3.4. Appointments to Governmental Positions and Other Organiza-
tions.
(A) A judge shall not accept appointment to a governmental committee,
board, commission, or other governmental position, unless it is one that concerns
the law, the legal system, or the administration of justice.
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(B) A judge may serve as a member, officer, or director of an organization or
governmental agency devoted to the improvement of the law, the legal system, or
the administration of justice. A judge shall not personally solicit funds but may
attend fundraising events for such organizations.

(C) Senior judges eligible for recall to judicial service may accept extrajudi-
cial appointments not permitted by Rule 3.4(B) but during the term of such
appointment shall refrain from judicial service.

Comment:

(1) Rule 3.4 implicitly acknowledges the value of judges accepting appointments to entities that
concern the law, the legal system, or the administration of justice. Even in such instances, however,
a judge should assess the appropriateness of accepting an appointment, paying particular attention to
the subject matter of the appointment and the availability and allocation of judicial resources, includ-
ing the judge’s time commitments, and giving due regard to the requirements of the independence and
impartiality of the judiciary.

(2) A judge may represent his or her country, state, or locality on ceremonial occasions or in con-
nection with historical, educational, or cultural activities. Such representation does not constitute
acceptance of a governmental position.

Rule 3.5. Use of Nonpublic Information.

Nonpublic information acquired by judges in their judicial capacity shall not be
used or disclosed by them in financial dealings or for any other purpose not
related to their judicial duties.

Comment:

(1) In the course of performing judicial duties, a judge may acquire information of commercial
or other value that is unavailable to the public. The judge must not reveal or use such information for
personal gain or for any purpose unrelated to his or her judicial duties.

(2) This Rule is not intended, however, to affect a judge’s ability to act on information as neces-
sary to protect the health or safety of the judge or a member of the judge’s family, court personnel,
other judicial officers or other persons if consistent with other provisions of this Code.

Rule 3.6. Affiliation with Discriminatory Organizations.

(A) A judge shall not hold membership in any organization that practices
invidious discrimination on the basis of race, sex, gender identity or expression,
religion, national origin, ethnicity, disability or sexual orientation.

(B) A judge shall not use the benefits or facilities of an organization if the
judge knows or should know that the organization practices invidious discrimina-
tion on one or more of the bases identified in paragraph (A). A judge’s attendance
at an event in a facility of an organization that the judge is not permitted to join
is not a violation of this Rule when the judge’s attendance is an isolated event
that could not reasonably be perceived as an endorsement of the organization’s
practices.

Comment:

(1) A judge’s public manifestation of approval of invidious discrimination on any basis gives rise
to the appearance of impropriety and diminishes public confidence in the integrity and impartiality of
the judiciary. A judge’s membership in an organization that practices invidious discrimination creates
the perception that the judge’s impartiality is impaired.

(2) An organization is generally said to discriminate invidiously if it arbitrarily excludes from
membership on the basis of race, sex, gender identity or expression, religion, national origin, ethnic-
ity, disability or sexual orientation persons who would otherwise be eligible for admission. Whether
an organization practices invidious discrimination is a complex question to which judges should be
attentive. The answer cannot be determined from a mere examination of an organization’s current
membership rolls, but rather, depends upon how the organization selects members, as well as other
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relevant factors, such as whether the organization is dedicated to the preservation of religious, ethnic,
or cultural values of legitimate common interest to its members, or whether it is an intimate, purely
private organization whose membership limitations could not constitutionally be prohibited.

(3) When a judge learns that an organization to which the judge belongs engages in invidious
discrimination, the judge must resign immediately from the organization.

(4) A judge’s membership in a religious organization as a lawful exercise of the freedom of reli-
gion is not a violation of this Rule.

(5) This Rule does not apply to national or state military service.

Source

The provisions of this Rule 3.6 amended April 25, 2018, effective July 1, 2018, 48 Pa.B. 2757.
Immediately preceding text appears at serial pages (370685) to (370686).

Rule 3.7. Participation in Educational, Religious, Charitable, Fraternal or
Civic Organizations and Activities.

(A) Avocational activities. Judges may write, lecture, teach, and speak on
non-legal subjects and engage in the arts, sports, and other social and recreational
activities, if such avocational activities do not detract from the dignity of their
office or interfere with the performance of their judicial duties.

(B) Civic and Charitable Activities. Judges may participate in civic and chari-
table activities that do not reflect adversely upon their impartiality or interfere
with the performance of their judicial duties. Judges may serve as an officer,
director, trustee, or nonlegal advisor of an educational, religious, charitable, fra-
ternal, or civic organization not conducted for the economic or political advan-
tage of its members, subject to the following limitations:

(1) A judge shall not serve if it is likely that the organization will be
engaged in proceedings that would ordinarily come before the judge or will be
regularly engaged in adversary proceedings in any court.

(2) A judge shall not personally solicit funds for any educational, religious,
charitable, fraternal, or civic organization, or use or permit the use of the pres-
tige of the judicial office for that purpose, but may be listed as an officer,
director, or trustee of such an organization. A judge shall not be a speaker or
the guest of honor at an organization’s fundraising events that are not for the
advancement of the legal system, but may attend such events.

(3) A judge shall not give investment advice to such an organization.

(C) Notwithstanding any of the above, a judge may encourage lawyers to
provide pro bono publico legal services.

Comment:

(1) The nature of many outside organizations is constantly changing and what may have been
innocuous at one point in time may no longer be so. Cases in point are boards of hospitals and banks.
Judges must constantly be vigilant to ensure that they are not involved with boards of organizations
that are often before the court.

(2) Judges are also cautioned with regard to organizations of which they were members while in
practice, and/or in which they remain members, such as the District Attorney’s organization, the Pub-
lic Defender’s organization, and MADD, as examples only. Review should be made to make sure that
a reasonable litigant appearing before the judge would not think that membership in such an organi-
zation would create an air of partiality on the part of the tribunal.
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Rule 3.8. Fiduciary Activities.

A judge shall not serve as the executor, administrator, trustee, guardian, attor-
ney in fact, or other personal representative or other fiduciary, except for the
estate, trust, or person of a member of the judge’s family, and then only if such
service will not interfere with the proper performance of judicial duties. As fam-
ily fiduciaries judges are subject to the following restrictions:

(A) They shall not serve if it is likely that as fiduciaries they will be engaged
in proceedings that would ordinarily come before them, or if the estate, trust, or
ward becomes involved in adversary proceedings in the court on which they serve
or one under its appellate jurisdiction.

(B) While acting as fiduciaries judges are subject to the same restrictions on
financial activities that apply to them in their personal capacity.

(C) If a person who is serving in a fiduciary position becomes a judge, he or
she must comply with this Rule as soon as reasonably practicable, but in no event
later than one year after becoming a judge.

Comment:

(1) Judges’ obligations under this Canon and their obligations as fiduciaries may come into con-
flict. For example, a judge should resign as trustee if divesting the trust of holdings that place the
judge in violation of Rule 3.1 of this Code would result in detriment to the trust.

(2) The Effective Date of Compliance provision of this Code, found at No. 419 Judicial Admin-
istration Docket, qualifies this subsection with regard to a judge who is an executor, administrator,
trustee, or other fiduciary at the time this Code becomes effective.

Rule 3.9. Service as Arbitrator or Mediator.

A judge shall not act as an arbitrator or a mediator or perform other judicial
functions apart from the judge’s official duties unless expressly authorized by
law.

Comment:

This Rule does not prohibit a judge from participating in arbitration, mediation, or settlement con-
ferences performed as part of assigned judicial duties. Rendering dispute resolution services apart
from those duties, whether or not for economic gain, is prohibited unless it is expressly authorized by
law.

Rule 3.10. Practice of Law.

A judge shall not practice law. A judge may act pro se in a legal action in which
he or she is personally involved, and may, without compensation, give legal
advice to and draft or review documents for a member of the judge’s family, but
is prohibited from serving as the family member’s lawyer in any forum. Such
limited practice is also subject to the disclosure of employment within the Uni-
fied Judicial System to the parties and the court in which the judge represents
himself or herself. A judge is not prohibited from practicing law pursuant to mili-
tary service, if the judge is otherwise permitted by law to do so.

Comment:

A judge may act pro se in all legal matters, including matters involving litigation and matters
involving appearances before and dealings with governmental bodies. A judge must not use the pres-
tige of office to advance the judge’s personal or family interests. See Rule 1.3.
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Rule 3.11. Financial Activities.

(A) A judge may hold and manage investments of the judge and members of
the judge’s family.

(B) A judge shall not serve as an officer, director, manager, general partner,
advisor, or employee of any business entity except that a judge may manage or
participate in:

(1) a business closely held by the judge or members of the judge’s family;
or

(2) a business entity primarily engaged in investment of the financial
resources of the judge or members of the judge’s family.

(C) A judge shall not engage in financial activities permitted under paragraphs
(A) and (B) if they will:

(1) interfere with the proper performance of judicial duties;

(2) lead to frequent disqualification of the judge;

(3) involve the judge in frequent transactions or continuing business rela-
tionships with lawyers or other persons likely to come before the court on
which the judge serves; or

(4) result in violation of other provisions of this Code.

Comment:

(1) Judges are generally permitted to engage in financial activities, including managing real estate
and other investments for themselves or for members of their families. Participation in these activi-
ties, like participation in other extrajudicial activities, is subject to the requirements of this Code. For
example, it would be improper for a judge to spend so much time on business activities that it inter-
feres with the performance of judicial duties. See Rule 2.1. Similarly, it would be improper for a judge
to use his or her official title or appear in judicial robes in business advertising, or to conduct his or
her business or financial affairs in such a way that disqualification is frequently required. See Rules
1.3 and 2.11.

(2) As soon as practicable without serious financial detriment, the judge must divest himself or
herself of investments and other financial interests that might require frequent disqualification or oth-
erwise violate this Rule. Alternatively, a jurist may place such investments or other financial interests
in a blind trust or similarly protective financial vehicle. So long as continuation will not interfere with
the proper performance of judicial duties, a judge serving as an officer or director otherwise precluded
by Rule 3.11(B), may complete the term of service if such may be accomplished in twelve months or
less.

(3) Pursuant to the authority granted by Article V, Section 10 of the Pennsylvania Constitution,
the Supreme Court adopted the Code of Judicial Conduct as the exclusive means of regulating con-
duct of judges under the supervision of the Supreme Court. Disqualification from proceedings as nec-
essary is the most appropriate means of ensuring judicial integrity and impartiality in proceedings,
including, but not limited to, those arising from the Pennsylvania Race Horse Development and Gam-
ing Act (4 Pa.C.S. § 1101 et seq.) and the Medical Marijuana Act (35 P.S. § 10231.101 et seq.).

Additionally, the Supreme Court on June 1, 2006, issued Order No. 231, Magisterial Docket
No. 1, which provides that no judge shall have a financial interest, as defined by Section 1512(b) of
the Pennsylvania Race Horse Development and Gaming Act (4 Pa.C.S. § 1512(b)), in or be
employed, directly or indirectly, by any licensed racing entity or licensed gaming entity, or any hold-
ing, affiliate, intermediary or subsidiary company thereof or by any such applicant, or engage in the
active ownership or participate in the management of any such entities and related companies.

Also, on February 11, 2020, the Supreme Court issued an Order, at No. 530 Judicial Administra-
tion Docket, providing that no judge shall have a financial interest, as defined by Section 2101.1(e)
of the Medical Marijuana Act (35 P.S. § 10231.2101.1(e)), in or be employed, directly or indirectly,
by a medical marijuana organization, or by any holding, affiliate, intermediary or subsidiary company
thereof.
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Both Orders define the term “‘judge” to include justices, judges of the Superior Court, judges of
the Commonwealth Court, judges of the Courts of Common Pleas and judges of the Philadelphia
Municipal Court, but not to include lawyers and non-lawyers performing judicial functions, including
but not limited to masters and arbitrators, for the Unified Judicial System.

Rule 2.11 of the Code of Judicial Conduct continues to govern the disqualification of judges where
the interest in or relationship with a licensed racing, a licensed gaming entity, a related company
thereto, or an applicant therefor, of the judge or a family member is at issue. Similarly, Rule 2.11
continues to govern the disqualification of judges where the interest in or relationship to a medical
marijuana organization, or any holding company, affiliate, intermediary or subsidiary thereof, of the
judge or a family member is at issue.

Source

The provisions of this Rule 3.11 amended February 11, 2020, effective September 1, 2020, 50
Pa.B. 1239. Immediately preceding text appears at serial page (370688).

Rule 3.12. Compensation for Extrajudicial Activities.
A judge may accept reasonable compensation for extrajudicial activities permit-

ted by this Code or other law unless such acceptance would appear to a reason-
able person to undermine the judge’s independence, integrity, or impartiality.
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Comment:

(1) A judge is permitted to accept honoraria, stipends, fees, wages, salaries, royalties, or other
compensation for speaking, teaching, writing, and other extrajudicial activities, provided the compen-
sation is reasonable and commensurate with the task performed. The judge should be mindful, how-
ever, that judicial duties must take precedence over other activities. See Rule 2.1.

(2) Compensation derived from extrajudicial activities shall be subject to public reporting. See
Rule 3.15.

Rule 3.13. Acceptance of Gifts, Loans, Bequests, Benefits, or Other
Things of Value.

(A) A judge shall not accept any gifts, loans, bequests, benefits, or other
things of value, if acceptance is prohibited by law or would appear to a reason-
able person to undermine the judge’s independence, integrity, or impartiality.

(B) Unless otherwise prohibited by law, or by paragraph (A), a judge may
accept the following without publicly reporting such acceptance:

(1) items with little intrinsic value, such as plaques, certificates, trophies,
and greeting cards;

(2) gifts, loans, bequests, benefits, or other things of value from friends,
relatives, or other persons, including lawyers, whose appearance or interest in
a proceeding pending or impending before the judge would in any event require
disqualification of the judge under Rule 2.11;

(3) ordinary social hospitality;

(4) commercial or financial opportunities and benefits, including special
pricing and discounts, and loans from lending institutions in their regular
course of business, if the same opportunities and benefits or loans are made
available on the same terms to similarly situated persons who are not judges;

(5) rewards and prizes given to competitors or participants in random
drawings, contests, or other events that are open to persons who are not judges;

(6) scholarships, fellowships, and similar benefits or awards, if they are
available to similarly situated persons who are not judges, based upon the same
terms and criteria;

(7) books, magazines, journals, audiovisual materials, and other resource
materials supplied by publishers on a complimentary basis for official use; or

(8) gifts, awards, or benefits associated with the business, profession, or
other separate activity of a spouse, a domestic partner, or other family member
of a judge residing in the judge’s household, but that incidentally benefit the
judge.

(C) Unless otherwise prohibited by law or by paragraph (A), a judge may
accept the following items, and must report such acceptance to the extent
required by Rule 3.15:

(1) gifts incident to a public testimonial,

(2) invitations to the judge and the judge’s spouse, domestic partner, or
guest to attend without charge:

(a) an event associated with a bar-related function or other activity
relating to the law, the legal system, or the administration of justice; or

(b)  an event associated with any of the judge’s educational, religious,
charitable, fraternal or civic activities permitted by this Code, if the same
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invitation is offered to nonjudges who are engaged in similar ways in the
activity as is the judge; and
(3) gifts, loans, bequests, benefits, or other things of value, if the source is

a party or other person, including a lawyer, who has come or is likely to come

before the judge, or whose interests have come or are likely to come before the

judge.

(D) A judge must report, to the extent required by Rule 3.15, gifts, loans,
bequests, benefits, or other things of value received by the business, profession,
or other separate activity of a spouse, a domestic partner, or other family member
of a judge residing in the judge’s household, if the source is a party or other per-
son, including a lawyer, who has come or is likely to come before the judge, or
whose interests have come or are likely to come before the judge.

Comment:

(1) Whenever a judge accepts a gift or other thing of value without paying fair market value,
there is a risk that the benefit might be viewed as a means to influence the judge’s decision in a case.
Rule 3.13 restricts the acceptance of such benefits, according to the magnitude of the risk. Paragraph
(B) identifies circumstances in which the risk that the acceptance would appear to undermine the
judge’s independence, integrity, or impartiality is low, and explicitly provides that such items need not
be publicly reported. As the value of the benefit or the likelihood that the source of the benefit will
appear before the judge increases, the judge is prohibited under paragraph (A) from accepting the gift,
or required under paragraph (C) and (D) to publicly report it.

(2) Gift-giving between friends and relatives is a common occurrence, and ordinarily does not
create an appearance of impropriety or cause reasonable persons to believe that the judge’s indepen-
dence, integrity, or impartiality has been compromised. In addition, when the appearance of friends or
relatives in a case would require the judge’s disqualification under Rule 2.11, there would be no
opportunity for a gift to influence the judge’s decision making. Paragraph (B)(2) places no restrictions
upon the ability of a judge to accept gifts or other things of value from friends or relatives under these
circumstances, and does not require public reporting.

(3) Businesses and financial institutions frequently offer special pricing, discounts, and other
benefits, either in connection with a temporary promotion or for preferred customers, based upon lon-
gevity of the relationship, volume of business transacted, and other factors. A judge may freely accept
such benefits if they are available to the general public, or if the judge qualifies for the special price
or discount according to the same criteria as are applied to persons who are not judges. As an
example, loans provided at generally prevailing interest rates are not gifts, but a judge could not
accept a loan from a financial institution at below-market interest rates unless the same rate was
offered to the general public for a certain period of time or only to borrowers with specified qualifi-
cations that the judge also possesses.

(4) Rule 3.13 applies only to acceptance of gifts or other things of value by a judge. Nonetheless,
if a gift or other benefit is given to the judge’s spouse, domestic partner, or member of the judge’s
family residing in the judge’s household, it may be viewed as an attempt to evade Rule 3.13 and
influence the judge indirectly. This concern is reduced if the judge merely incidentally benefits from
a gift or benefit given to such other persons. A judge should, however, inform family and household
members of the restrictions imposed upon judges, and urge them to consider these restrictions when
deciding whether to accept such gifts or benefits.

(5) Rule 3.13 does not apply to contributions to a judge’s campaign for judicial office. Such con-
tributions are governed by other Rules of this Code, including Rules 4.3 and 4.4.

Rule 3.14. Reimbursement of Expenses and Waivers of Fees or Charges.

(A) Unless otherwise prohibited by Rules 3.1 and 3.13(A) or other law, a
judge may accept reimbursement of necessary and reasonable expenses for travel,
food, lodging, or other incidental expenses, or a waiver or partial waiver of fees
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or charges for registration, tuition, and similar items, from sources other than the
judge’s employing entity, if the expenses or charges are associated with the
judge’s participation in extrajudicial activities permitted by this Code.

(B) Reimbursement of expenses for necessary travel, food, lodging, or other
incidental expenses shall be limited to the actual costs reasonably incurred by the
judge and, when appropriate to the occasion, by the judge’s spouse, domestic
partner, or guest.

(C) A judge who accepts reimbursement of expenses, waivers, partial waivers
of fees or charges on behalf of the judge or the judge’s spouse, domestic partner,
or guest shall publicly report such acceptance as required by Rule 3.15.

Comment:

(1) Educational, civic, religious, fraternal, and charitable organizations often sponsor meetings,
seminars, symposia, dinners, awards ceremonies, and similar events. Judges are encouraged to attend
educational programs, as both teachers and participants, in law-related and academic disciplines, in
furtherance of their duty to maintain competence in the law. This Code also permits and supports par-
ticipation in a variety of other extrajudicial activity.

(2) Often, sponsoring organizations invite certain judges to attend seminars or other events on a
fee-waived or partial-fee-waived basis, sometimes including reimbursement for necessary travel, food,
lodging, or other incidental expenses. A judge’s decision whether to accept reimbursement of
expenses or waiver or partial waiver of fees or charges in connection with these or other extrajudicial
activities must be based upon an assessment of all the circumstances. The judge must reasonably
obtain and consider information necessary to make an informed judgment about whether acceptance
would be consistent with the requirements of this Code.

(3) A judge must be confident that acceptance of reimbursement or fee waivers would not rea-
sonably undermine the judge’s independence, integrity, or impartiality. The factors that a judge should
consider when deciding whether to accept reimbursement or a fee waiver for attendance at a particu-
lar activity include:

(a) whether the sponsor is an accredited educational institution or a bar association rather than
a trade association or a for-profit entity;

(b) whether the funding comes largely from numerous contributors rather than from a single
entity and is restricted to programs with specific content;

(c) whether the content is related or unrelated to the subject matter of litigation pending before
the judge, or to matters that are likely to come before the judge;

(d) whether the activity is primarily educational, rather than recreational, and whether the costs
of the event are reasonable and comparable to those associated with similar events sponsored by the
judiciary, bar associations, or similar groups;

(e) whether information concerning the activity and its funding sources is available upon
inquiry;

(f) whether the sponsor or source of funding is generally associated with particular parties or
interests currently appearing or likely to appear in the judge’s court, thus possibly requiring disquali-
fication of the judge under Rule 2.11;

(g) whether differing viewpoints are presented; and

(h) whether a broad range of judicial and nonjudicial participants are invited, whether a large
number of participants are invited, and whether the program is designed exclusively for judges.

Rule 3.15. Reporting Requirements.
(A) A judge shall publicly report the amount or value of:

(1) compensation received for extrajudicial activities as permitted by Rule
3.12;
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(2) gifts and other things of value as permitted by Rule 3.13(C), unless the
value of such items, alone or in the aggregate with other items received from
the same source in the same calendar year, does not exceed $250; and

(3) reimbursement of expenses and waiver of fees or charges permitted by
Rule 3.14(A), unless the amount of reimbursement or waiver, alone or in the
aggregate with other reimbursements or waivers received from the same source
in the same calendar year, does not exceed $650.

(B) When public reporting is required by paragraph (A), a judge shall report:

(1) the date, place, and nature of the activity for which the judge received
any compensation;

(2) the date and description of any gift, loan, bequest, benefit, or other
thing of value accepted;

(3) the date and source of any reimbursement of expenses or waiver or
partial waiver of fees or charges; and

(4) the date and source of any gifts, loans, bequests, benefits, or other
things of value received by the business, profession, or other separate activity
of a spouse, a domestic partner, or other family member of a judge residing in
the judge’s household if the source is a party or other person, including a law-
yer, who has come or is likely to come before the judge, or whose interests
have come or are likely to come before the judge.

(C) The public report required by paragraph (A) shall be made at the filing
due date for the Pennsylvania Supreme Court Statement of Financial Interest.

(D) Reports made in compliance with this Rule shall be filed as public docu-
ments on the Pennsylvania Supreme Court Statement of Financial Interest form.

Comment:

Pursuant to the Supreme Court’s Order of February 6, 2015, No. 442 Judicial Administration
Docket, all judicial officers, as defined therein, shall file a statement of financial interest on a form
prescribed by the Administrative Office of Pennsylvania Courts and approved by this Court or such
amended form as may be issued in the future. The Order provides, inter alia, for filing deadlines,
electronic submission, and consequences for failure to file and falsification of information on the
form.

Source

The provisions of this Rule 3.15 amended January 15, 2016, effective immediately, 46 Pa.B. 553.
Immediately preceding text appears at serial pages (370691) to (370692).

Canon 4. A judge or candidate for judicial office shall not engage in politi-
cal or campaign activity that is inconsistent with the indepen-
dence, integrity, or impartiality of the judiciary.

Rule

4.1. Political and Campaign Activities of Judges and Judicial Candidates in General.
4.2. Political and Campaign Activities of Judicial Candidates in Public Elections.
4.3. Activities of Candidates for Appointive Judicial Office.

4.4. Campaign Committees.

4.5. Activities of Judges Who Become Candidates for Nonjudicial Office.
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Rule 4.1. Political and Campaign Activities of Judges and Judicial Candi-
dates in General.
(A) Except as permitted by Rules 4.2, 4.3, and 4.4, a judge or a judicial can-
didate shall not:

(1) act as a leader in, or hold an office in, a political organization;

(2) make speeches on behalf of a political organization or a candidate for
any public office;

(3) publicly endorse or publicly oppose a candidate for any public office;

(4) solicit funds for, pay an assessment to, or make a contribution to a
political organization or a candidate for public office;

(5) attend or purchase tickets for dinners or other events sponsored by a
political organization or a candidate for public office;

(6) wuse or permit the use of campaign contributions for the private benefit
of the judge or others;

(7) personally solicit or accept campaign contributions other than through
a campaign committee authorized by Rule 4.4;

(8) wuse court staff, facilities, or other court resources in a campaign for
judicial office;

(9) knowingly or with reckless disregard for the truth make any false or
misleading statement;

(10) make any statement that would reasonably be expected to affect the
outcome or impair the fairness of a matter pending in any court;

(11) engage in any political activity on behalf of a political organization or
candidate for public office except on behalf of measures to improve the law,
the legal system, or the administration of justice; or

(12) in connection with cases, controversies or issues that are likely to come
before the court, make pledges, promises, or commitments that are inconsistent
with the impartial performance of the adjudicative duties of judicial office.
(B) A judge or judicial candidate shall take reasonable measures to ensure that

other persons do not undertake, on behalf of the judge or judicial candidate, any
activities prohibited under paragraph (A).

Comment:

General Considerations

(1) Even when subject to public election, a judge plays a role different from that of a legislator
or executive branch official. Rather than making decisions based upon the expressed views or prefer-
ences of the electorate, a judge makes decisions based upon the law and the facts of every case.
Therefore, in furtherance of this interest, judges and judicial candidates must, to the extent reasonably
possible, be free and appear to be free from political influence and political pressure. This Canon
imposes narrowly tailored restrictions upon the political and campaign activities of all judges and
judicial candidates, taking into account the various methods of selecting judges.

(2) When a person becomes a judicial candidate, this Canon becomes applicable to his or her
conduct. These Rules do not prohibit candidates from campaigning on their own behalf, from endors-
ing or opposing candidates for the same judicial office for which they are a candidate, or from
endorsing candidates for another elective judicial office appearing on the same ballot. See Rules
4.2(B)(2) and 4.2(B)(3). Candidates do not publicly endorse another candidate for public office by
having their name on the same ticket.
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Participation in Political Activities

(3) Public confidence in the independence and impartiality of the judiciary is eroded if judges or
judicial candidates are perceived to be subject to political influence. Although judges and judicial
candidates may register to vote as members of a political party, they are prohibited by paragraph
(A)(1) from assuming leadership roles in political organizations.

(4) Paragraphs (A)(2) and (A)(3) prohibit judges from making speeches on behalf of political
organizations or publicly endorsing or opposing candidates for public office, respectively, to prevent
them from abusing the prestige of judicial office to advance the interests of others. See Rule 1.3.

(5) Although members of the families of judges and judicial candidates are free to engage in their
own political activity, including becoming a candidate for public office, there is no “family excep-
tion” to the prohibition in Rule 4.1(A)(3) against a judge or candidate publicly endorsing candidates
for public office. A judge or judicial candidate must not become involved in, or publicly associated
with, a family member’s political activity or campaign for public office. To avoid public misunder-
standing, judges and judicial candidates should take, and should urge members of their families to
take, reasonable steps to avoid any implication that they endorse any family member’s candidacy or
other political activity.

(6) Judges and judicial candidates retain the right to participate in the political process as voters
in both primary and general elections.

Pledges, Promises, or Commitments Inconsistent with Impartial Performance of the Adjudicative
Duties of Judicial Office

(7) The role of a judge is different from that of a legislator or executive branch official, even
when the judge is subject to public election. Campaigns for judicial office must be conducted differ-
ently from campaigns for other offices. The narrowly drafted restrictions upon political and campaign
activities of judicial candidates provided in Canon 4 allow candidates to conduct campaigns that pro-
vide voters with sufficient information to permit them to distinguish between candidates and make
informed electoral choices.

(8) Rule 4.1(A)(12) makes applicable to both judges and judicial candidates the prohibition that
applies to judges in Rule 2.10(B), relating to pledges, promises, or commitments that are inconsistent
with the impartial performance of the adjudicative duties of judicial office.

(9) The making of a pledge, promise, or commitment is not dependent upon, or limited to, the
use of any specific words or phrases; instead, the totality of the statement must be examined to deter-
mine whether the candidate for judicial office has specifically undertaken to reach a particular result.
Pledges, promises, or commitments must be contrasted with statements or announcements of personal
views on legal, political, or other issues, which are not prohibited. When making such statements, a
judge should acknowledge the overarching judicial obligation to apply and uphold the law, without
regard to his or her personal views.

(10) A judicial candidate may make campaign promises related to judicial organization, adminis-
tration, and court management, such as a promise to dispose of a backlog of cases, start court ses-
sions on time, or avoid favoritism in appointments and hiring. A candidate may also pledge to take
action outside the courtroom, such as working toward an improved jury selection system, or advocat-
ing for more funds to improve the physical plant and amenities of the courthouse.

(11)  Judicial candidates may receive questionnaires or requests for interviews from the media and
from issue advocacy or other community organizations that seek to learn their views on disputed or
controversial legal or political issues. Paragraph (A)(12) does not specifically address judicial
responses to such inquiries. Depending upon the wording and format of such questionnaires, candi-
dates’ responses might be viewed as pledges, promises, or commitments to perform the adjudicative
duties of office other than in an impartial way. To avoid violating paragraph (A)(12), therefore, can-
didates who respond to media and other inquiries should also give assurances that they will keep an
open mind and will carry out their adjudicative duties faithfully and impartially if elected. Candidates
who do not respond may state their reasons for not responding, such as the danger that answering
might be perceived by a reasonable person as undermining a successful candidate’s independence or
impartiality, or that it might lead to frequent disqualification. See Rule 2.11.
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Source

The provisions of this Rule 4.1 amended October 31, 2014, effective immediately, 44 Pa.B. 7168.
Immediately preceding text appears at serial pages (370692) and (373683) to (373684).

Rule 4.2. Political and Campaign Activities of Judicial Candidates in Pub-
lic Elections.

(A) A judicial candidate in a public election shall:

(1) act at all times in a manner consistent with the independence, integrity,
and impartiality of the judiciary;

(2) comply with all applicable election, election campaign, and election
campaign fundraising laws and regulations of this jurisdiction;

(3) review and approve the content of all campaign statements and materi-
als produced by the candidate or his or her campaign committee, as authorized
by Rule 4.4, before their dissemination; and

(4) take reasonable measures to ensure that other persons do not undertake
on behalf of the candidate activities, other than those described in Rule 4.4, that
the candidate is prohibited from doing by this Rule.

(B) A candidate for elective judicial office may, unless prohibited by law, and
not earlier than immediately after the General Election in the year prior to the
calendar year in which a person may become a candidate for such office:

(1) establish a campaign committee pursuant to the provisions of Rule 4.4;

(2) speak on behalf of his or her candidacy through any medium, includ-
ing but not limited to advertisements, websites, or other campaign literature;

(3) publicly endorse or speak on behalf of, or publicly oppose or speak in
opposition to, candidates for the same judicial office for which he or she is a
judicial candidate, or publicly endorse or speak on behalf of candidates for any
other elective judicial office appearing on the same ballot;

(4) attend or purchase tickets for dinners or other events sponsored by a
political organization or a candidate for public office;

(5) seek, accept, or use endorsements from any person or organization;

(6) contribute to a political organization or candidate for public office;

(7) identify himself or herself as a member or candidate of a political
organization; and

(8) use court facilities for the purpose of taking photographs, videos, or
other visuals for campaign purposes to the extent such facilities are available
on an equal basis to other candidates for such office.

(C) A judge who is a candidate for elective judicial office shall not:

(1) use or permit the use of campaign contributions for the private benefit
of the candidate or others;

(2) wuse court staff, facilities, or other court resources in a campaign for
judicial office except that a judge may use court facilities for the purpose of
taking photographs, videos, or other visuals for campaign purposes to the
extent such facilities are available on an equal basis for other candidates for
such office;

(3) knowingly or with reckless disregard for the truth, make, or permit or
encourage his or her campaign committee to make, any false or misleading
statement; or
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(4) make any statement that would reasonably be expected to affect the
outcome or impair the fairness of a matter pending or impending in any court.

Comment:

General Considerations

(1) Paragraphs (B) and (C) permit judicial candidates in public elections to engage in some
political and campaign activities otherwise prohibited by Rule 4.1. Candidates may not engage in
these activities earlier than immediately after the General Election in the year prior to the calendar
year in which a person may become a candidate for such office.

(2) Despite paragraph (B) and (C), judicial candidates for public election remain subject to many
of the provisions of Rule 4.1. For example, a candidate continues to be prohibited from soliciting
funds for a political organization, knowingly making false or misleading statements during a cam-
paign, or making certain promises, pledges, or commitments related to future adjudicative duties. See
Rule 4.1(A), paragraphs (4) and (12), and Rule 4.2(C), paragraph (3).

(3) In public elections for judicial office, a candidate may be nominated by, affiliated with, or
otherwise publicly identified or associated with a political organization, including a political party.
This relationship may be maintained throughout the period of the public campaign, and may include
use of political party or similar designations on campaign literature and on the ballot.

(4) Judicial candidates are permitted to attend or purchase tickets for dinners and other events
sponsored by political organizations.

(5) For purposes of paragraph (B)(3), candidates are considered to be a candidate for the same
judicial office if they are competing for a single judgeship or for one of several judgeships on the
same court to be filled as a result of the election. Additionally, the phrase ‘““candidates for any other
elective judicial office appearing on the same ballot” means candidates who appear together on the
paper ballot or, in the case of electronic voting terminals, appear together on the electronic ballot. In
endorsing or opposing another candidate for a position on the same court, a judicial candidate must
abide by the same rules governing campaign conduct and speech as apply to the candidate’s own
campaign.

Statements and Comments Made During a Campaign for Judicial Office

(6) Judicial candidates must be scrupulously fair and accurate in all statements made by them and
by their campaign committees. Paragraph (C)(3) obligates candidates and their committees to refrain
from making statements that are false or misleading, or that omit facts necessary to make the com-
munication considered as a whole not materially misleading.

(7) Judicial candidates are sometimes the subject of false, misleading, or unfair allegations made
by opposing candidates, third parties, or the media. For example, false or misleading statements might
be made regarding the identity, present position, experience, qualifications, or judicial rulings of a
candidate. In other situations, false or misleading allegations may be made that bear upon a candi-
date’s integrity or fitness for judicial office. As long as the candidate does not violate paragraphs
(C)(3) or (C)(4), or Rule 4.1, paragraph (A)(12), the candidate may make a factually accurate public
response. In addition, when an independent third party has made unwarranted attacks on a candidate’s
opponent, the candidate may disavow the attacks, and request the third party to cease and desist.

(8) Subject to paragraph (C)(4), a judicial candidate is permitted to respond directly to false, mis-
leading, or unfair allegations made against him or her during a campaign, although it is preferable for
someone else to respond if the allegations relate to a pending case.

(9) Paragraph (C)(4) prohibits judicial candidates from making comments that might impair the
fairness of pending or impending judicial proceedings. This provision does not restrict arguments or
statements to the court or jury by a lawyer who is a judicial candidate, or rulings, statements, or
instructions by a judge that may appropriately affect the outcome of a matter.

Source

The provisions of this Rule 4.2 amended September 18, 2014, effective immediately, 44 Pa.B.
6204; amended October 31, 2014, effective immediately, 44 Pa.B. 7168; amended December 20,
2019, effective January 20, 2020, 50 Pa.B. 197. Immediately preceding text appears at serial pages
(379915) to (379916).
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Rule 4.3. Activities of Candidates for Appointive Judicial Office.

A candidate for appointment to judicial office may:

(A) communicate with the appointing or confirming authority, including any
selection, screening, or nominating commission or similar agency; and

(B) seek endorsements for the appointment from any person or organization.

Comment:

When seeking support or endorsement, or when communicating directly with an appointing or
confirming authority, a candidate for appointive judicial office must not make any pledges, promises,
or commitments that are inconsistent with the impartial performance of the adjudicative duties of the
office. See Rule 4.1(A)(12).

Source

The provisions of this Rule 4.3 amended October 31, 2014, effective immediately, 44 Pa.B. 7168.
Immediately preceding text appears at serial page (373686).

Rule 4.4. Campaign Committees.

(A) A judicial candidate subject to public election may establish a campaign
committee to manage and conduct a campaign for the candidate, including seek-
ing, accepting, and using endorsements from any person or organization, subject
to the provisions of this Code. The candidate shall take reasonable steps to cause
his or her campaign committee to comply with applicable provisions of this Code
and other applicable law.

(B) A judicial candidate subject to public election shall take reasonable steps
to cause the judge’s campaign committee:

(1) to solicit and accept only such campaign contributions as are permitted
by law or Rule;

(2) not to solicit or accept contributions earlier than immediately after the
General Election in the year prior to the calendar year in which a person may
become a candidate for such office, and all fundraising activities in connection
with such judicial campaign shall terminate no later than the last calendar day
of the year in which the judicial election is held; and

(3) to comply with all applicable statutory requirements for disclosure and
divestiture of campaign contributions, and to file with the Secretary of the
Commonwealth a report stating the name, address, occupation, and employer
of each person who has made campaign contributions to the committee in an
aggregate value exceeding $250 and the name and address of each person who
has made campaign contributions to the committee in an aggregate value
exceeding $50. The report must be filed not later than thirty days following an
election, or within such other period as is provided by law.

Comment:

(1) Judicial candidates are prohibited from personally soliciting campaign contributions or per-
sonally accepting campaign contributions. See Rule 4.1(A)(7). This Rule recognizes that in Pennsyl-
vania, judicial campaigns must raise campaign funds to support their candidates, and permits candi-
dates, other than candidates for appointive judicial office, to establish campaign committees to solicit
and accept reasonable financial contributions or in-kind contributions.

(2) Campaign committees may solicit, accept, and use campaign contributions and endorsements,
and may generally conduct campaigns. Candidates are responsible for compliance with the require-
ments of election law and other applicable law, and for the activities of their campaign committees.

(3) At the start of a campaign, the candidate should instruct the campaign committee to solicit or
accept only such contributions as are in conformity with applicable law. Although lawyers and others
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who might appear before a successful candidate for judicial office are permitted to make campaign
contributions, the candidate should instruct his or her campaign committee to be especially cautious
in connection with such contributions, so they do not create grounds for disqualification or recusal if
the candidate is elected to judicial office. See Rule 2.11.

Source

The provisions of this Rule 4.4 amended September 18, 2014, effective immediately, 44 Pa.B.
6204; amended October 31, 2014, effective immediately, 44 Pa.B. 7168. Immediately preceding text
appears at serial pages (373686) to (373687).

Rule 4.5. Activities of Judges Who Become Candidates for Nonjudicial
Office.

(A) Upon becoming a candidate for a nonjudicial elective office, a judge shall
resign from judicial office, unless permitted by law to continue to hold judicial
office.

(B) Upon becoming a candidate for a nonjudicial appointive office, a judge is
not required to resign from judicial office, provided that the judge complies with
the other provisions of this Code.

(C) Notwithstanding Rule 4.5(A) and (B) a judge may continue to hold a
judicial office while being a candidate for election to serve or while serving as a
delegate to a state constitutional convention if the judge is otherwise permitted by
law to do so.

Comment:

(1) In campaigns for nonjudicial elective public office, candidates may make pledges, promises,
or commitments related to positions they would take and ways they would act if elected to office.
Although appropriate in nonjudicial campaigns, this manner of campaigning is inconsistent with the
role of a judge, who must remain fair and impartial to all who come before him or her. The potential
for misuse of the judicial office, and the political promises that the judge would be compelled to make
in the course of campaigning for nonjudicial elective office, together dictate that a judge who wishes
to run for such an office must resign upon becoming a candidate.

(2) The “resign to run” rule set forth in paragraph (A) is required by Article V, Section 18(d)(4)
of the Pennsylvania Constitution, which states: ““A justice, judge or justice of the peace who files for
nomination for or election to any public office other than a judicial office shall forfeit automatically
his judicial office.” It ensures that a judge cannot use the judicial office to promote his or her candi-
dacy, and prevents post-campaign retaliation from the judge in the event the judge is defeated in the
election. When a judge is seeking appointive nonjudicial office, however, the dangers are not suffi-
cient to warrant imposing the “resign to run” rule.

Subchapter B. FORMAL OPINIONS

99-1. Campaign Advertising.
99-2. Reporting Suspected Tax Evasion.
99-3. Judges and the Media.

00-1. Signing Nominating Petitions.

02-1. Time Withdrawn Judicial Candidates Must End Fund Raising.

11-1. (Reserved).

14-1. Social Activities.

15-1. Letters of Reference.

15-2. Affiliation with Discriminatory Organizations.

15-3. Certain Fundraising Activities.

15-4. Disqualification and Recusal.

19.1. Ethical Considerations Regarding Court-Appointed Masters, Hearing Officers

and Other Quasi-Judicial Officers.
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(Editor’s Note: This subchapter contains formal opinions issued by the Ethics Committee of the
Pennsylvania Conference of State Trial Judges. Under section (8) of the preamble to the Code of
Judicial Conduct, the Ethics Committee has been designated by the Supreme Court “as the approved
body to render advisory opinions regarding ethical concerns involving judges, other judicial officers
and judicial candidates subject to the Code of Judicial Conduct.” Section (8) further explains:
“Although such opinions are not, per se, binding upon the Judicial Conduct Board, the Court of Judi-
cial Discipline or the Supreme Court of Pennsylvania, action taken in reliance thereon and pursuant
thereto shall be taken into account in determining whether discipline should be recommended or
imposed.”)

§ 99-1. Campaign Advertising.

The Code of Judicial Conduct provides that a candidate for judicial office,
including an incumbent judge, should maintain the dignity appropriate to judicial
office (Canon 7). Campaign advertising must, therefore, be dignified and appro-
priate to judicial office. The electorate is best served by advertising which accu-
rately showcases the candidate’s credentials. The ads should not pander to the
electorate. The candidate must take particular care that the ad does not in any way
suggest that he or she will favor any particular group of litigants or make deci-
sions on any basis other than the facts and the law.

A campaign ad may compare a candidate’s credentials to those of other candi-
dates for the same office. However, Canon 7 provides that a candidate should not
misrepresent his qualifications or any other fact. A candidate must be scrupu-
lously careful that what the ads say about the candidate’s opponents is accurate.
Once again, the ads must be dignified. Vituperative personal attacks against one’s
opponents are per se undignified.

The Ethics Committee will not approve or disapprove any particular campaign
ad. Moreover, if a candidate seeks and obtains advice from the Committee regard-
ing campaign advertising, the candidate may not claim that the Committee’s
advice constitutes an endorsement or approval of a particular campaign ad.
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A candidate is responsible for any ads published by his or her campaign com-
mittee. A candidate should not permit others nor suggest to others that they pub-
lish ads which contravene the constraints of the Canons.

e Canon 7 does not specifically proscribe ‘“‘negative advertising.” While in
some limited circumstances negative advertising may be appropriate, given the
nature of political ads, the Committee strongly discourages negative ads. Given
the time limits of television and radio ads (10 and 30 second spots), it is very dif-
ficult to say something negative about one’s opponent which is not misleading.
One could, for instance, say of a sitting judge, “Judge X freed three accused
murderers.” Though such a statement might be accurate, it might also be misrep-
resentation by innuendo. If, for instance, Judge X freed the accused murderers
because either the judge or the jury acquitted the accused, then the effect of the
ad would be to vilify someone for doing what was totally proper. The clear
implication of the ad is that the judge treated murderers leniently, which is mis-
leading.

e An ad should not paint an attorney with the reputation of his or her clients.

e An ad which either directly or by innuendo refers to the ethnic background
of one’s opponent is improper.

e To suggest that one’s opponent favors one gender over another simply
because he or she is of the opposite gender of the candidate being promoted by
an ad would be a totally baseless falsification. If, on the other hand, a candidate
acted in a manner which truly indicated gender bias, that fact would be fair com-
ment.

e An ad can be accurate, but it can also be misleading. An ad which is factu-
ally accurate, but is intended to mislead the electorate by giving a false impres-
sion about one’s opponent violates Canon 7. Once again, the electorate is best
served by ads which showcase a candidate’s credentials and seek the support of
the electorate on the basis of those credentials.

In summary, Canon 7 provides that:

A candidate . . . should maintain the dignity appropriate to judicial office . . .
[and] should not make pledges or promises of conduct in office other than
the faithful and impartial performance of the duties of the office; announce
his views on disputed legal or political issues; or misrepresent his identity,
qualifications, present position, or other fact . . .

The principal parameters of campaign advertising are accuracy and dignity.

At the end of the Code of Judicial Conduct is a section entitled ““Reliance on
Advisory Opinions” which provides that although the advisory opinions of the
Judicial Ethics Committee are not binding upon the [Judicial Conduct Board and
the Court of Judicial Discipline] and the Supreme Court of Pennsylvania, the
opinions shall be taken into account in determining whether discipline should be
recommended or imposed. The “rule of reliance” applies to this Formal Opinion.
However, before engaging in contemplated conduct, any judge who, out of an
abundance of caution, desires a Committee opinion which will provide advice
about the judge’s particular set of facts and to which the “rule of reliance” will
also apply, may submit an inquiry to a member of the Committee, ordinarily, a
member serving in the judge’s Conference zone.
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Source

The provisions of this Formal Opinion 99-1 adopted December 10, 1999, effective December 11,
1999, 29 Pa.B. 6236.

§ 99-2. Reporting Suspected Tax Evasion.

What, if any, is the responsibility of a trial judge to report suspected tax eva-
sion to the appropriate tax authority?

This question was asked of the Committee by the administrative judge of a
large metropolitan family court on behalf of the judges of that court. Recogniz-
ing the statewide implications of the inquiry, the Committee has decided to issue
a formal opinion in this matter.

The Code of Judicial Conduct does not mandate reports of suspected tax eva-
sion to tax authorities. The only mandatory reporting provision in the Code pro-
vides that:

A judge should take or initiate appropriate disciplinary measures against a
judge or lawyer for unprofessional conduct of which the judge may become
aware.

Clearly, this provision of the Canons does not apply to suspected tax evasion
or fraud. The court is not an agent of the tax authorities.

In cases of obvious and egregious fraud, a judge should consider the possibil-
ity that his or her failure to report the fraud may undermine confidence in the
integrity of the judiciary.

Canon 2 provides that:

A judge should respect ... the law and should conduct himself at all times

in a manner that promotes public confidence in the integrity . . . of the judi-

ciary.

The decision as to whether and when a case rises to such a level must be made
by the judge on a case-by-case basis.

If a judge makes a decision to report such facts to the appropriate tax authority,
it is the recommendation of the Committee that the judge do simply that—report
the facts without judgment.

At the end of the Code of Judicial Conduct is a section entitled “Reliance on
Advisory Opinions” which provides that although the advisory opinions of the
Judicial Ethics Committee are not binding upon the [Judicial Conduct Board and
the Court of Judicial Discipline] and the Supreme Court of Pennsylvania, the
opinions shall be taken into account in determining whether discipline should be
recommended or imposed. The “‘rule of reliance” applies to this Formal Opinion.
However, before engaging in contemplated conduct, any judge who, out of an
abundance of caution, desires a Committee opinion which will provide advice
about the judge’s particular set of facts and to which the ‘“rule of reliance” will
also apply, may submit an inquiry to a member of the Committee, ordinarily, a
member serving in the judge’s Conference zone.

Source

The provisions of this Formal Opinion 99-2 adopted December 10, 1999, effective December 11,
1999, 29 Pa.B. 6236.
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§ 99-3. Judges and the Media.

A judge should not comment publicly about a proceeding pending before any
court. Canon 3 provides, in pertinent part:

A judge should abstain from public comment about a pending proceeding in

any court, and should require similar abstention on the part of court person-

nel subject to his direction and control. This subsection does not prohibit
judges from making public statements in the course of their official duties or
from explaining for public information the procedures of the court.

Commentary. “Court personnel” does not include the lawyers in a proceed-

ing before a judge. The conduct of lawyers is governed by DR 7-107 of the

Code of Professional Responsibility.

The Committee notes that Pennsylvania’s prohibition against public comment
about pending proceedings is more restrictive than the Model Code of Judicial
Conduct adopted by the American Bar Association in 1990. The Model Code
provides as follows:

A judge shall not, while a proceeding is pending or impending in any court,

make any public comment that might reasonably be expected to affect its

outcome or impair its fairness or make any nonpublic comment that might
substantially interfere with a fair trial or hearing (emphasis added).

The Committee suggests that the impact/fairness test of the Model Code is a
good guide for deciding when a judge may make public statements in the course
of his or her duties or explain the procedures of the court as permitted by Penn-
sylvania’s Code. If there is a danger that the statement may affect the outcome of
a proceeding, the judge must refrain from public comment.

Canon 3 also provides very extensive and detailed regulations with regard to
the relationship between the court and the electronic media.

A judge should prohibit broadcasting, televising, recording or taking photo-

graphs in the courtroom and areas immediately adjacent thereto during ses-

sions of court or recesses between sessions . . .

The Canon then goes on to outline certain circumstances in which electronic
broadcasting is permitted in ““trial court non-jury civil proceedings.”” The Canon
specifically excludes support, custody and divorce proceedings from his section.

A judge must be particularly circumspect with regard to criminal matters. Rule
326 of the Rules of Criminal Procedure provides specific guidelines to be fol-
lowed in widely publicized or sensational cases. Rule 327 places specific limita-
tions on court personnel. Finally, Rule 328 places very specific limitations on
photography and broadcasting in the courtroom and its environs:

The taking of photographs in the courtroom or its environs or radio or tele-

vision broadcasting from the courtroom or its environs during the progress

of or in connection with any judicial proceedings, whether or not the court is
actually in session, is prohibited. The environs of the courtroom is defined
as the area immediately surrounding the entrances and exits to the courtroom.

This rule is not intended to prohibit the taking of photographs or radio or

television broadcasting of proceedings such as naturalization ceremonies or

the swearing in of public officials which may be conducted in the courtroom.
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Once again, while the rules carefully circumscribe the coverage of matters
pending before the court, they do not completely prohibit contact with the
medica. Canon 3 specifically permits public discussion of the work of the court.
If, for instance, the court is establishing a new program, a judge may, in the
course of his or her responsibilities, properly discuss the new program with the
media, as long as the judge is careful to refrain from comment on any pending
matter.

At the end of the Code of Judicial Conduct is a section entitled “Reliance on
Advisory Opinions” which provides that although the advisory opinions of the
Judicial Ethics Committee are not binding upon the [Judicial Conduct Board and
the Court of Judicial Discipline] and the Supreme Court of Pennsylvania, the
opinions shall be taken into account in determining whether discipline should be
recommended or imposed. The “‘rule of reliance™ applies to this Formal Opinion.
However, before engaging in contemplated conduct, any judge who, out of an
abundance of caution, desires a Committee opinion which will provide advice
about the judge’s particular set of facts and to which the ‘“‘rule of reliance” will
also apply, may submit an inquiry to a member of the Committee, ordinarily, a
member serving in the judge’s Conference zone.

Source

The provisions of this Formal Opinion 99-3 adopted December 10, 1999, effective December 11,
1999, 29 Pa.B. 6236.

§ 00-1. Signing Nominating Petitions.

(a) Majority Opinion.

The Committee has received several requests for advice asking whether it is
permissible for a judge to sign a candidate’s nomination petition. Because of the
importance of this issue throughout the Commonwealth, the Committee issues
this Formal Opinion. A bare majority of the Committee is of the opinion that
signing a nomination petition is prohibited; a minority of the Committee is of the
opinion that signing a nomination petition is permitted.

Candidates for elective office who wish to have their names placed on the bal-
lot for the primary election of a major political party must obtain a certain num-
ber of signatures of the voters of the party on a nomination petition. See gener-
ally 25 P. S. sections 2862, 2869.

Code of Judicial Conduct 7A (1)(b) prohibits a judge or candidate for judicial
office from publicly endorsing a candidate for public office except as authorized
by section 7A (2). Code of Judicial Conduct 7A (2) permits a judge holding an
office filled by public election between competing candidates, or a candidate for
such office, among other things, “‘to speak on behalf of any other judicial candi-
date for the same office.”

Code of Judicial Conduct 7A (4) prohibits a judge from engaging ‘“in other
political activity except on behalf of measures to improve the law, the legal sys-
tem, or the administration of justice.”

A majority of the Committee joins the Florida Committee and concludes that a
judge may not sign a candidate’s nomination petition. Florida Committee on
Standards of Conduct for Judges Opinion 92-32. A majority of the Committee
declines to follow other committees which have permitted signing.
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Note: Arizona (Judicial Ethics Advisory Opinion 96-7) permits signing under certain cir-
cumstances. New York (Advisory Committee on Judicial Ethics Opinion 89-89), which permits
signing, prohibits participation in any political campaign, but unlike Pennsylvania, does not
expressly prohibit publicly endorsing a candidate. Tennessee (Opinion 90-4), which permits
signing, prohibits publicly endorsing a candidate and taking a public petition on political issues.
New Mexico (Judicial Advisory Opinion 96-01), which permits signing, has a less restrictive
prohibition on endorsing than Pennsylvania. New Mexico prohibits publicly endorsing a candi-
date through the news media or in campaign literature. Michigan (Judicial Tenure Commission
Advisory Opinion 25 (July 23, 1981)), which permits signing, unlike Pennsylvania does not
have an express general prohibition against political activity.

Signing a nomination petition is the legal equivalent of a public endorsement
and public endorsements are prohibited by Code of Judicial Conduct 7A (1)(b).
Signing a nomination petition is not similar to exercising the right to vote. For
example, voting is private. In contrast, a nomination petition is public; it is filed
with the Department of State and is available for public inspection.

Note: Although the majority is aware that other committees have concluded otherwise, e.g.,
New York (Advisory Committee on Judicial Ethics Opinion 89-89); New Mexico (Judicial
Advisory Opinion 96-01); Arizona (Judicial Ethics Advisory Opinion 96-7), the majority of the
Committee rejects that view.

Moreover, the demographics of Pennsylvania suggest that signing nomination
petitions would in most, if not all, judicial districts of small population be more
likely to produce more harm than good and it is not appropriate for the conduct
in question to have two entirely opposite results depend solely upon the size of
the population of a judicial district.

The election process routinely causes or leads candidates to seize upon what-
ever tactical advantages exist without regard for undesirable collateral effects.
When a judge signs a nomination petition often, especially in judicial districts
with small populations, the candidate may publicize it as an endorsement regard-
less of the signer’s intent. Because the judge in exercising the right to sign a
nomination petition may prove to be one of the many casualties of an election
war despite the judge’s best efforts to stay off the field of battle, a uniform pro-
hibition on signing nomination petitions is required.

Further, signing a nomination petition is prohibited as other political activity
under Code of Judicial Conduct 7A (4).

Therefore, a majority of the Committee concludes that a judge is prohibited
from signing a nomination petition.

(b) Dissenting Opinion.

A substantial minority of the Committee is of the opinion that a judge may sign
a nomination petition of a candidate. This opinion agrees with the clear majority
of other ethics committees which have addressed the issue. New York (Advisory
Committee on Judicial Ethics Opinion 89-89), Tennessee (Opinion 90-4), New
Mexico (Judicial Advisory Opinion 96-01), Michigan (Judicial Tenure Commis-
sion Advisory Opinion 25 (July 23, 1981)), and Arizona (Judicial Ethics Advisory
Opinion 96-7) all permit signing a nomination petition.

Note: We do not agree with the single committee, Florida’s committee, which has expressed
a contrary view. Florida Committee on Standards of Conduct for Judges Opinion 92-32.
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Signing a nomination petition is not the legal equivalent of a public endorse-
ment. It is merely an act to permit a candidate to stand for election in a primary.
It is similar to exercising the right to vote. New York (Advisory Committee on
Judicial Ethics Opinion 89-89); New Mexico (Judicial Advisory Opinion 96-01);
Arizona (Judicial Ethics Advisory Opinion 96-7).

The Arizona Judicial Ethics Advisory Opinion 96-7 states:

A nominating petition does not contain a promise to vote for the nominee
or any endorsement of the nominee. The restriction on the number of peti-
tions that any given elector may sign appears to be a device to ensure the
earnestness of signatories and does not imply an endorsement. Accordingly,
we find nothing inappropriate in the signing of a petition. Such activity is
normal participation in the political process by a voter that Canon 5A intends
to permit.

Moreover, the right to vote is a fundamental right. A Code of Judicial of Con-
duct provision which infringes upon a judge’s fundamental right may be uncon-
stitutional. E.g., Matter of Sanders, 955 P.2d 369 (Wash. 1998) (First Amendment
right outweighs Canons of Judicial Conduct).

The possibility that candidates may publicize the judge’s signing as evidence
of the judge’s support is not sufficient to restrict judges from exercising their
rights. A judge should not be stripped of the right to sign a nomination petition
merely because candidates may improperly exploit the situation; the judge’s right
should not be lost because of the conduct of others.

Not all political activity is prohibited by Canon 7. Canon 7A (4) is a “catch-
all” provision which prohibits a judge from engaging in political activity other
than the activities specifically prohibited or permitted in Canon 7A (1) through
7A (3), and other than measures to improve the law, the legal system, or the
administration of justice. The title to the Canon itself says that “a Judge should
refrain from political activity inappropriate to his judicial office.” Furthermore,
Canon 7A (1)(b) and (c) specifically except from the prohibitions contained
therein the activities authorized by Canon 7A (2). Canon 7A (2) authorizes the
activities therein described for “‘[a] judge holding an office filled by public elec-
tion between competing candidates ...” This is every judge in Pennsylvania,
because all judicial offices in Pennsylvania are filled by such public election. In
addition, voting is part of the political process, yet obviously, it also is not pro-
hibited by the “other political activity”” mentioned in Canon 7A (4).

The political activity forbidden by Canon 7A (4) is activity, other than that
specifically prohibited or authorized by Canon 7, which is designed to persuade
others to achieve a political result. Simply signing a nomination petition is not
activity designed to persuade others to achieve a political result. It is a simply an
act of one individual which when combined with the similar and independent acts
of a sufficient number of other individuals permits a candidate’s name to be
placed on the ballot. By signing, a judge is acting as an individual, not as a judge,
and he or she is not attempting to persuade others to sign the candidate’s nomi-
nation petition any more than the act of voting is an attempt to persuade others
to vote for a particular candidate.
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In contrast, a judge may not solicit others to sign a nomination petition and
may not circulate a nomination petition. Accord New York (Advisory Committee
on Judicial Ethics Opinion 89-89); contra New Mexico (Judicial Advisory Opin-
ion 96-01). Those activities are attempts to influence others which are political
activities forbidden by Canon 7A (4).

Source
The provisions of this § 00-1 adopted April 28, 2000, 30 Pa.B. 2125.

§ 02-1. Time Withdrawn Judicial Candidates Must End Fund Raising.

The Committee has received several requests for advice asking when judicial
candidates who have withdrawn their candidacy must end fund raising. Because
of the importance of this issue throughout the Commonwealth, the Committee
issues this Formal Opinion.

History of Pennsylvania law

Effective January 1, 1999 the Supreme Court amended Canon 7B (2) of the
Code of Judicial Conduct to expressly provide that fund raising of a judicial
campaign must end “no later than the last calendar day of the year in which the
judicial election is held.” Before the amendment the Code did not expressly pro-
vide when fund raising must end. However, before the amendment this Commit-
tee had decided that after an election, a judge could have only one fund raiser,
the judge could not attend, and the fund raiser was required to be held within 6
months after the judge was sworn in.

The Pennsylvania Code of Judicial Conduct does not expressly address the
time when a withdrawn judicial candidate must end fund raising.

Other Jurisdictions

In contrast to Pennsylvania, the Ohio Code of Judicial Conduct expressly pro-
vides the time when defeated or withdrawn judicial candidates must end fund
raising. That time is the earlier of the time the campaign debt is paid off or 120
days after the defeat or withdrawal. Ohio Code of Judicial Conduct
7(C)(4)(b),(c). Candidates who participate in the general election may raise funds
until 120 days after the general election. Ohio Code of Judicial Conduct
7(C)()(@).

In New York judicial candidates who do not run in the general election can
raise funds for six months after the primary, convention, caucus, or meeting. New
York Codes, Rules and Regulations sections 100.0 (Q), 100.5 (A)(5). Candidates
who run in the general election may raise funds for six months after the general
election. Id.

Some other jurisdictions measure the ending time for fund raising from the
number days after the last election in which the candidate participates during the
election year and do not expressly address withdrawn candidates. E.g., Nebraska
Code of Judicial Conduct 5C (2) (30 days); Washington Code of Judicial Con-
duct 7B (2) (60 days); North Dakota Code of Judicial Conduct 5C (2) (90 days);
Alabama Canons of Judicial Ethics 7B (4)(b) (120 days). The 1972 American Bar
Association Model Code of Judicial Conduct and the 1990 American Bar Asso-
ciation Model Code of Judicial Conduct provide for 90 days.
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The Kentucky Code of Judicial Conduct prohibits any fund raising after the
general election. Kentucky Rules of the Supreme Court 4.300, Code of Judicial
Conduct 5B (2).

Louisiana permits post election fund raising only for the purpose of extinguish-
ing campaign debt resulting from that election. Louisiana Code of Judicial Con-
duct 7D (3).

Rationale for the Committee’s Opinion

Pennsylvania Code of Judicial Conduct 7B (2) provides in pertinent part:

A candidate’s committees may solicit funds for his campaign no earlier than
thirty (30) days prior to the first day for filing nominating petitions or the last day
for filing a declaration of intention to seek reelection on a retention basis, and all
fundraising activities in connection with such judicial campaign shall terminate
no later than the last calendar day of the year in which the judicial election is
held.

(Emphasis added).

The Committee observes that the Code limits candidates who participate in the
general election to a post election fund raising period of less than sixty days, i.e.
from the date after the general election (which is held in November) to Decem-
ber 31. The Committee considered whether candidates who withdraw should be
limited to fund raising after their withdrawal by the same number of days as can-
didates who participate in the general election have after the general election, a
period of less than sixty days. However, because the language of the Code pro-
vides the date by which fund raising must end rather than the number of days
after the general election and does not refer to the general election in selecting
the ending date, the Committee rejected the view that fund raising must end by
a period of less than sixty days after the candidate withdraws, i.e. the number of
days a candidate in the general election would have to fund raise after the gen-
eral election.

However, as indicated by the above underlined portions of the Code, in addi-
tion to the December 31 cut off date, the Code limits fund raising ‘““for his cam-
paign” and “in connection with such judicial campaign.” These limits require
that a withdrawn judicial candidate end fund raising when the campaign debt has
been extinguished. The reason is that for a withdrawn candidate, because such
judicial campaign has ended, any fund raising after the debt has been extin-
guished could not be for “such judicial campaign.” To give effect to all the pro-
visions of Code of Judicial Conduct 7B (2), a withdrawn judicial candidate must
end fund raising when the campaign debt has been extinguished or by December
31 of the election year, whichever occurs first.

Source
The provisions of this section 02-1 adopted March 16, 2002, 32 Pa.B. 1386.

§ 11-1. [Reserved].

Source

The provisions of this § 11-1 adopted December 24, 2011, 41 Pa.B. 6876; reserved July 31, 2015,
45 Pa.B. 4156. Immediately preceding text appears at serial pages (370706) to (370708) and
(373689).

33-40
(377804) No. 491 Oct. 15 Copyright © 2015 Commonwealth of Pennsylvania



CODE OF JUDICIAL CONDUCT 207 § 14-1

§ 14-1. Social Activities.

The Ethics Committee of the Pennsylvania Conference of State Trial Judges
(the “Committee”) regularly receives inquiries regarding the propriety of judges
attending social activities.' By order of the Supreme Court of Pennsylvania, a new
Code of Judicial Conduct (the “new Code”) became effective on July 1, 2014.
Although the new Code is more expansive than, and in some respects signifi-
cantly different from, the prior Code of Judicial Conduct (‘“‘the old Code’’), many
of the relevant provisions of the old Code have been incorporated into the new
Code. The Committee has issued a body of informal opinions under the old Code.
It now issues this Formal Opinion to provide broad guidance to those subject to
the new Code as they transition to its provisions."

As is always the case, if a judge has a specific question concerning the appli-
cation of these general guidelines to his or her prospective behavior, and wishes
to enjoy the rule of reliance on the Committee’s advice," the judge should make
a written request for advice from the Committee.

Social Activities"™

In general, inquiries to the Committee concerning social activities have
involved (A) attorneys, law firms and attorney associations; (B) charitable orga-
nizations; and (C) other types of events.

A.  Social Activities Involving Attorneys, Law Firms and Attorney Associa-
tions

The Committee has approved attendance at the following social activities spon-
sored by attorneys, law firms and attorney organizations under the old Code; and,
as a general matter, the result would be the same under the new Code:"

e A ceremonial and social function held by a plaintiffs’ bar association. (2/21/
01)

e A bar association event held at a private law firm. (4/16/01)

e A summer associate reception at a law firm where the judge’s spouse is a
partner. No clients will be in attendance; and all spouses/significant others are
invited. (5/27/07)

e A plaintiffs’ bar association awards dinner which is a fund raising event.
(10/1/09)

e A CLE program conducted by a criminal defense organization where the
program has been approved for CLE credit, is open to the general bar, is held in
a public forum, and is free to judges. (4/28/10)

e A charity concert at a public venue when the tickets were purchased for the
judge and the judge’s spouse by the spouse’s firm. The judge will not be sitting
with the firm’s clients. (5/7/10)

e The wedding of a former law clerk, who is now a local lawyer not currently
involved in litigation before the judge. (9/19/12)

e A public event in a law firm’s sky box suite where the firm has not appeared
before the judge in any civil/criminal matter. (2/28/13)

The Committee has advised attendance at the following events could be viola-
tive of the old Code; and, as a general matter, the result would be the same under
the new Code:
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e Judge may not serve as a keynote speaker before an insurance industry
group. (9/8/03)

e A legal seminar conducted solely for the members of the sponsoring firm.
(978/04)

e A seminar given only for members of a certain law firm at the firm’s office.
(6/20/05)

e A spouse’s firm retreat (including dinners and social events), even where the
judge pays for his/her own airfare, lodging, and food.

e The retreat includes a dinner where the spouse would entertain clients and
the judge would attend as the spouse’s guest. (4/5/06)

e A private firm event featuring a well-known political commentator. The
event is not held at the firm, but clients and prospective clients of the firm will
be present. (9/15/08)

[Next page is 33-45.]
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e A private party following a charity concert where the party is held by a
spouse’s firm for the purpose of entertaining clients. (5/7/10)

e An event open to the general bar, sponsored by a nonprofit, and held at a
private law firm. The title of the event indicates that judges will be featured
attendees. (8/26/10)

e An award breakfast honoring a retired U. S. Supreme Court Justice where
clients of the firm will attend. (5/28/13)

In deciding whether to attend social functions sponsored by attorneys, law
firms, and attorney associations, a judge should review the following non-
exhaustive list of considerations implicated by the Code:

1. Is the event intended to improve the law, the legal system, or the adminis-
tration of justice, or is it purely a social function?

2. Are the sponsoring attorneys currently involved or likely to be involved in
litigation before the judge?

3. Is the event held at a law firm or off site?

4. Is attendance limited to attorneys in the sponsoring firm or is it open to
other attorneys and/or the general public?

5. Will the firm’s clients or potential clients attend the event?

6. Will an appearance at the social event convey the impression that the spon-
sors are in a special position to influence the judge?

7. Will the judge’s presence be advertised in advance of the event or will the
judge be recognized during the event?

8. In the case of an event sponsored by an attorney association, is the function
limited to one sector of the bar, such as the plaintiffs’ bar, defense counsel, pros-
ecutors, etc.?

9. Will attendance at the function call into question the judge’s impartiality?

10. Will attendance interfere with the performance of the judge’s judicial
duties?

B.  Social Activities Sponsored by Charitable Organizations

The old Code stated judges were not permitted to ... solicit funds for any
educational, religious, charitable, fraternal, or civic organization, or use or permit
the use of the prestige of their office for that purpose . . . [or] ... be a speaker or
the guest of honor at an organization’s fundraising events, but they may attend
such events.”"" Accordingly, under the old Code the Committee approved atten-
dance at the following social events sponsored by charitable organizations while,
in some cases, noting particular concerns about the event:™

e A nonprofit organization’s fundraising event; however, where the judge
would be given a free ticket to the event, there was concern that the organization
intended to showcase the judge, which would be prohibited. (2/5/99)

e A charitable event if the judge is not being showcased as a means to encour-
age others to contribute. (4/11/05)

e A charitable event including a free ticket, if doing so would not reflect
adversely on impartiality, interfere with the judge’s ability to perform, or give the
appearance of impropriety. (4/11/05)

e A Citizens’ Crime Commission (a 501(c)(3) nonprofit) cocktail party as long
as the judge is neither listed in the program nor an honoree. (2/28/06)
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e A “Dancing with the Stars” event, when the judge’s name is not used in
advance publicity; the judge is identified at the dance by name, not title; the judge
will be identified in the program as “guest dancer;”’ the judge will purchase his
own ticket; and attendees will not bid on the judge’s dance or pay extra because
the judge is participating. (1/21b/2009)

Under the new Code, Rule 3.7(B)(2) permits judges to be a guest speaker or
guest of honor at fundraising dinners or events that are for the advancement of
the legal system, and have their name listed in the program; but, otherwise, the
new Code continues to prohibit judges from being the guest speaker or guest of
honor at fundraising dinners or events for other causes.

With respect to a judge receiving a free ticket to an event, or receiving other
things of value, Rule 3.13(A) of the new Code prohibits such acceptance if
*“. .. prohibited by law or would appear to a reasonable person to undermine the
judge’s independence, integrity, or impartiality.”” However, subject to Rule
3.13(A) and the reporting requirements of Rule 3.15, Rule 3.13(C) permits judges
to accept ““. .. invitations to the judge and the judge’s spouse, domestic partner,
or guest to attend without charge: (a) an event associated with a bar-related func-
tion or other activity relating to the law, the legal system, or the administration of
justice; or (b) an event associated with any of the judge’s educational, religious,
charitable, fraternal or civic activities permitted by this Code, if the same invita-
tion is offered to nonjudges who are engaged in similar ways in the activity as is
the judge. ...”

Faced with reduced budgets and shrinking charitable contributions, organiza-
tions have turned to novel and creative fundraising efforts to swell the crowd or
otherwise raise money by involving judges. Examples of using a judge as an
attraction or celebrity participant include “Dancing with the Stars” events, com-
peting with judges in sporting events, and the judge as a celebrity auctioneer.
While celebrities and other government officials may lend their personal or pro-
fessional status to an organization’s fundraising efforts, a judge is prohibited from
doing so. A judge may not permit an organization to capitalize on or exploit his
or her attendance at or participation in such an event by advertising that fact on
invitations or other promotional materials in advance of an event that is not for
the advancement of the legal system. A judge who allows himself or herself to be
used in this manner is engaged in the solicitation of funds in direct violation of
the Code. These prohibitions apply regardless of the worthiness of the charity.
See Formal Opinion 2011-1 (Certain Fundraising Activities).

Most importantly, the judge must determine whether he/she is the “draw’ for
the charitable activity and, if so, decline the invitation. If the judge will be
“showcased,” thus allowing the prestige of the office to be used for the benefit
of a charity that is not for the advancement of the legal system, the judge is pro-
hibited from attending.

C.  Other Types of Social Activities

Many social events fall outside the basic categories outlined in this Formal
Opinion and can only be addressed on a case-by-case basis. Attendance at the
following events was permitted by the Committee under the old Code based upon
the specific facts represented in the inquiry:
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e The inauguration of a university president and related social events. (9/6b/
00)

e An elected official’s inaugural ball. (12/17/01)

e A judicial symposium held by a nonpartisan group including lodging, meals,
and money to defray transportation costs. (12/14b/04)

e A privately funded seminar with a partisan agenda, if the identity of the
sponsors is publicized. (12/14b/04)

However, the Committee advised against accepting dinner at a private club as
the guest of a senior judge whom the inquiring judge recently appointed in sev-
eral cases. (12/12/13)

Conclusion

Judges must expect to be the subject of constant public scrutiny. They must
freely and willingly accept restrictions on their conduct that might be viewed as
burdensome by the ordinary citizen. This does not mean, however, that judges
must isolate themselves from society or decline all social invitations. Indeed, the
new Code continues to encourage judges to be involved in the communities in
which they serve. However, the need to maintain an impartial and independent
judiciary gives rise to special concerns. Accordingly, judges must carefully con-
sider the ramifications of all social activities, both personal and judicial, to ensure
that they uphold the independence, integrity, and impartiality of the judiciary,
avoid impropriety and the appearance of impropriety, and do not lend the pres-
tige of their office to advance the private interests of others. To that end, there-
fore, judges must be attentive to strictures that continue to be imposed by the new
Code in relation to social activities. These include factors to be considered in
deciding whether to attend social functions sponsored by attorneys, law firms,
and attorney associations as well as social events sponsored by charitable organi-
zations.

This Formal Opinion is intended to provide judges with broad guidance regard-
ing one of the Ethics Committee’s most frequent areas of inquiry. And judges are
reminded that to enjoy the rule of reliance on the Committee’s advice, they
should make a written request for advice from the Committee tailored to the par-
ticular situation confronted. If a judge has a question concerning the application
of these guidelines, the judge should make a written request for advice from a
member of the Committee. The new Code provides that, although such opinions
are not per se binding on the Judicial Conduct Board, the Court of Judicial Dis-
cipline, or the Supreme Court of Pennsylvania, action taken in reliance thereon
shall be considered in determining whether discipline should be recommended or
imposed.

I This Formal Opinion does not purport to address political events.
" While the entire new Code is relevant, the following are the particularly relevant provisions of the new Code:

Canon 3: A judge shall conduct the judge’s personal and extrajudicial
activities to minimize the risk of conflict with the obligations of
Jjudicial office.

Rule 3.1. Extrajudicial Activities in General.

Judges shall regulate their extrajudicial activities to minimize the risk of conflict with their judicial duties and to comply with
all provisions of this Canon. However, a judge shall not:

(A) Participate in activities that will interfere with the proper performance of the judge’s judicial duties;
(B) Participate in activities that will lead to frequent disqualification of the judge;
(C) Participate in activities that would reasonably appear to undermine the judge’s independence, integrity, or impartiality;

(D) Engage in conduct that would reasonably appear to be coercive; or
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(E) Make use of court premises, staff, stationery, equipment, or other resources, except for incidental use for activities that
concern the law, the legal system, or the administration of justice, or unless such additional use is permitted by law.

Comment [1]: To the extent that time permits, and judicial independence and impartiality are not compromised, judges are
encouraged to engage in appropriate extrajudicial activities that concern the law, the legal system, and the administration of
justice, such as by speaking, writing, teaching, or participating in scholarly research projects. In addition, judges are permit-
ted and encouraged to engage in educational, religious, charitable, fraternal or civic extrajudicial activities not conducted for
profit, even when the activities do not involve the law. See Rule 3.7.

Comment [2]: Participation in both law-related and other extra-judicial activities helps integrate judges into their communi-
ties, and furthers public understanding of and respect for courts and the judicial system.

Comment [3]: ...a judge’s extrajudicial activities must not be conducted in connection or affiliation with an organization
that practices invidious discrimination. See Rule 3.6.

Comment [4]: While engaged in permitted extrajudicial activities, judges must not coerce others or take action that would
reasonably be perceived as coercive.
Rule 3.4. Appointments to Governmental Positions and Other Organizations.

(A)  judge shall not accept appointment to a governmental committee, board, commission, or other governmental position,
unless it is one that concerns the law, the legal system, or the administration of justice.

(B) A judge may serve as a member, officer, or director of an organization or governmental agency devoted to the improve-
ment of the law, the legal system, or the administration of justice. A judge shall not personally solicit funds but may attend
fundraising events for such organizations.

(C) Senior judges eligible for recall to judicial service may accept extrajudicial appointments not permitted by Rule 3.4(B)
but during the term of such appointment shall refrain from judicial service.

Comment [1]: Rule 3.4 implicitly acknowledges the value of judges accepting appointments to entities that concern the law,
the legal system, or the administration of justice. Even in such instances, however, a judge should assess the appropriateness
of accepting an appointment, paying particular attention to the subject matter of the appointment and the availability and allo-
cation of judicial resources, including the judge’s time commitments, and giving due regard to the requirements of the inde-
pendence and impartiality of the judiciary.

Comment [2]: A judge may represent his or her country, state, or locality on ceremonial occasions or in connection with his-
torical, educational, or cultural activities. Such representation does not constitute acceptance of a governmental position.

Rule 3.6. Affiliation with Discrimi y Or

(A) A judge shall not hold membershlp in any organization that practices invidious discrimination on the basis of race, sex,
gender, religion, national origin, ethnicity, disability or sexual orientation.

(B) A judge shall not use the benefits or facilities of an organization if the judge knows or should know that the organiza-
tion practices invidious discrimination on one or more of the bases identified in paragraph (A). A judge’s attendance at an
event in a facility of an organization that the judge is not permitted to join is not a violation of this Rule when the judge’s
attendance is an isolated event that could not reasonably be perceived as an endorsement of the organization’s practices.

Comment [1]: A judge’s public manifestation of approval of invidious discrimination on any basis gives rise to the appear-
ance of impropriety and diminishes public confidence in the integrity and impartiality of the judiciary. A judge’s membership
in an organization that practices invidious discrimination creates the perception that the judge’s impartiality is impaired.

Comment [2]: An organization is generally said to discriminate invidiously if it arbitrarily excludes from membership on the
basis of race, sex, gender, religion, national origin, ethnicity, disability or sexual orientation persons who would otherwise be
eligible for admission. Whether an organization practices invidious discrimination is a complex question to which judges
should be attentive. The answer cannot be determined from a mere examination of an organization’s current membership rolls,
but rather, depends upon how the organization selects members, as well as other relevant factors, such as whether the orga-
nization is dedicated to the preservation of religious, ethnic, or cultural values of legitimate common interest to its members,
or whether it is an intimate, purely private organization whose membership limitations could not constitutionally be prohib-
ited.

Comment [3]: When a judge learns that an organization to which the judge belongs engages in invidious discrimination, the
judge must resign immediately from the organization.

Comment [4]: A judge’s membership in a religious organization as a lawful exercise of the freedom of religion is not a vio-
lation of this Rule.

Comment [5]: The Rule does not apply to national or state military service.

Rule 3.7. Participation in Ed ional, Religi: Charitable, Fraternal or Civic Organizations and Activities.

(A) Avocational activities. Judges may write, lecture, teach, and speak on non-legal subjects and engage in the arts, sports,
and other social and recreational activities, if such avocational activities do not detract from the dignity of their office or
interfere with the performance of their judicial duties.

(B) Civic and Charitable Activities. Judges may participate in civic and charitable activities that do not reflect adversely
upon their impartiality or interfere with the performance of their judicial duties. Judges may serve as an officer, director,
trustee, or nonlegal advisor of an educational, religious, charitable, fraternal, or civic organization not conducted for the eco-
nomic or political advantage of its members, subject to the following limitations:

(1) A judge shall not serve if it is likely that the organization will be engaged in proceedings that would ordinarily come
before the judge or will be regularly engaged in adversary proceedings in any court.

(2) A judge shall not personally solicit funds for any educational, religious, charitable, fraternal, or civic organization, or
use or permit the use of the prestige of the judicial office for that purpose, but may be listed as an officer, director, or trustee
of such an organization. A judge shall not be a speaker or the guest of honor at an organization’s fundraising events that are
not for the advancement of the legal system, but may attend such events.

(3) A judge shall not give investment advice to such an organization.
(C) Notwithstanding any of the above, a judge may encourage lawyers to provide pro bono publico legal services.

Comment [1]: The nature of many outside organizations is constantly changing and what may have been innocuous at one
point in time may no longer be so. Cases in point are boards of hospitals and banks. Judges must constantly be vigilant to
ensure that they are not involved with boards of organizations that are often before the court.
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Comment [2]: Judges are also cautioned with regard to organizations of which they were members while in practice, and/or
in which they remain members, such as the District Attorney’s organization, the Public Defender’s organization, and MADD,
as examples only. Review should be made to make sure that a reasonable litigant appearing before the judge would not think
that membership in such an organization would create an air of partiality on the part of the tribunal.

* * * * *

Rule 3.13. Acceptance of Gifts, Loans, Bequests, Benefits, or Other Things of Value.

(A) A judge shall not accept any gifts, loans, bequests, benefits, or other things of value, if acceptance is prohibited by law
or would appear to a reasonable person to undermine the judge’s independence, integrity, or impartiality.

(B) Unless otherwise prohibited by law, or by paragraph (A), a judge may accept the following without publicly reporting
such acceptance:

* * * * *
(3) ordinary social hospitality

* * * * *
(8) gifts, awards, or benefits associated with the business, profession, or other separate activity of a spouse, a domestic part-
ner, or other family member of a judge residing in the judge’s household, but that incidentally benefit the judge.

(C) Unless otherwise prohibited by law or by paragraph (A), a judge may accept the following items, and must report such
acceptance to the extent required by Rule 3.15:

(1) gifts incident to a public testimonial;
(2) invitations to the judge and the judge’s spouse, domestic partner, or guest to attend without charge:

(a) an event associated with a bar-related function or other activity relating to the law, the legal system, or the administra-
tion of justice; or

(b) an event associated with any of the judge’s educational, religious, charitable, fraternal or civic activities permitted by
this Code, if the same invitation is offered to nonjudges who are engaged in similar ways in the activity as is the judge; and

(3) gifts, loans, bequests, benefits, or other things of value, if the source is a party or other person, including a lawyer, who
has come or is likely to come before the judge, or whose interests have come or are likely to come before the judge.

(D) A judge must report, to the extent required by Rule 3.15, gifts, loans, bequests, benefits, or other things of value received
by the business, profession, or other separate activity of a spouse, a domestic partner, or other family member of a judge
residing in the judge’s household, if the source is a party or other person, including a lawyer, who has come or is likely to
come before the judge, or whose interests have come or are likely to come before the judge.

Comment [1]: Whenever a judge accepts a gift or other thing of value without paying fair market value, there is a risk that
the benefit might be viewed as a means to influence the judge’s decision in a case. Rule 3.13 restricts the acceptance of such
benefits, according to the magnitude of the risk. Paragraph (B) identifies circumstances in which the risk that the acceptance
would appear to undermine the judge’s independence, integrity, or impartiality is low, and explicitly provides that such items
need not be publicly reported. As the value of the benefit or the likelihood that the source of the benefit will appear before
the judge increases, the judge is prohibited under para

Comment [4]: Rule 3.13 applies only to acceptance of gifts or other things of value by a judge. Nonetheless, if a gift or other
benefit is given to the judge’s spouse, domestic partner, or member of the judge’s family residing in the judge’s household,
it may be viewed as an attempt to evade Rule 3.13 and influence the judge indirectly. This concern is reduced if the judge
merely incidentally benefits from a gift or benefit given to such other persons. A judge should, however, inform family and
household members of the restrictions imposed upon judges, and urge them to consider these restrictions when deciding
whether to accept such gifts or benefits.

* * * * *

In addition, the following are over-arching principles implicated generally in determining whether a judge may attend or otherwise
participate in social functions: Canon 1 (““[a] judge shall uphold and promote the independence, integrity, and impartiality of the judi-
ciary, and shall avoid impropriety and the appearance of impropriety”); Rules 1.1 (judge to comply with the law) and 1.2 (judge to
promote public confidence in the judiciary); and Comments 1 (principles apply to both the professional and personal conduct of a
Jjudge), 2 (judge to accept restrictions that might be viewed as burdensome if applied to other citizens), 3 (rule necessarily cast in gen-
eral terms), 4 (judge to promote ethical conduct and support professionalism within the judiciary and legal profession), 5 (test for
appearance of impropriety is whether conduct “would create in reasonable minds a perception” that the judge violated Code or engaged
in “other conduct that reflects adversely on the judge’s honesty, impartiality, temperament, or fitness to serve as judge,” and 6 (judge
to act in manner consistent with Code while participating in outreach activities), Rule 1.3 (judge not to abuse the prestige of judicial
office to advance personal or economic interests of the judge or others, or allow others to do so), and Comment 1; and Canon 2 (“A
judge shall perform the duties of judicial office impartially, competently, and diligently”); Rule 2.1 (duties of judicial office ordinarily
take precedence over judge’s personal and extrajudicial activities), and Comments 1 (judge to arrange personal and extrajudicial activi-
ties to minimize interference with judge’s duties) and 2 (judge to minimize risk of conflicts that would result in frequent disqualifica-
tion), Rule 2.4 (B) (judge not to permit social interests or relationships to influence judicial conduct or judgment), and Rule 2.4 (C)
(judge not to convey or permit others to convey impression judge can be influenced) and Comment (confidence in judiciary eroded if
judicial decision-making is perceived to be subject to inappropriate outside influences).

The Terminology section of the new Code provides the following definitions:

Impartial, impartiality, impartially—Absence of bias or prejudice in favor of, or against, particular parties or classes of par-
ties, as well as maintenance of an open mind in considering issues that may come before a judge.

* s * * s

Impropriety—includes conduct that violates the law, court rules, or provisions of this Code, and conduct that undermines a
judge’s independence, integrity, or impartiality.

Independence—A judge’s freedom from influence or controls other than those established by law or Rule.
Integrity—Probity, fairness, honesty, uprightness, and soundness of character.

"'Under both the old Code and the new Code, the Committee is designated by the Supreme Court “as the approved body to render
advisory opinions regarding ethical concerns involving judges . . . subject to the Code of Judicial Conduct.”” As both Codes further pro-
vide, ““Although such opinions are not, per se, binding upon the Judicial Conduct Board, the Court of Judicial Discipline or the Supreme
Court of Pennsylvania,” action taken in reliance thereon and pursuant thereto “shall be taken into account in determining whether dis-
cipline should be recommended or imposed.”

¥ For purposes of this Opinion, the words “activities,” “events,” and “functions” are used interchangeably.
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Y Each Ethics Committee Opinion is based on a specific set of facts outlined by the inquiring judge. These facts may not be fully
set forth in the Digest version of the Opinion (for example, to maintain the confidentiality of the inquirer). Readers are cautioned that
the Judicial Conduct Board, the Court of Judicial Discipline, and/or the Supreme Court will only consider a judge’s reliance on an
advisory opinion rendered in response to that judge’s personal inquiry (not an Opinion rendered to another judge) in determining
whether discipline should be recommended or imposed.

Vi Canon 5B(2) of the old Code.

Vi See Footnote 2. graph (A) from accepting the gift, or required under paragraph (C) and (D) to publicly report it.
Source

The provisions of this § 14-1 adopted September 26, 2014, 44 Pa.B. 6083.

§ 15-1. Letters of Reference.

The Ethics Committee of the Pennsylvania Conference of State Trial Judges
(““the Committee’”) regularly receives inquiries regarding the propriety of send-
ing letters of reference and other similar communications. Because of the fre-
quency of such inquiries, the Committee issued Formal Opinions 93-1 and 98-1
to provide guidance to judicial officers subject to the Code of Judicial Conduct
with respect to such matters. By Order of the Supreme Court of Pennsylvania a
new code of Judicial Conduct became effective July 1, 2014 (“New Code”). The
Committee issues this Formal Opinion to bring its advice in conformity with the
New Code, and it supersedes Formal Opinions 93-1 and 98-1.

Under the New Code the overarching principle embodied in Canon 1 is now
mandatory. Therefore, as with any inquiry, a judge’s analysis of what conduct is
or is not prohibited commences with the application of Canon 1 to the conduct.

Canon 1 of the Code of Judicial Conduct provides that:

A judge shall uphold and promote the independence, integrity, and
impartiality of the judiciary, and shall avoid impropriety and the
appearance of impropriety.

The Committee has recognized, as have other advisory bodies on judicial con-
duct throughout the country, that judges are sometimes requested to write letters
of reference or similar communications on behalf of persons with whom the
judge is familiar. New Rule 1.3 and Comment 2 thereto specifically address let-
ters of reference and provide:

Rule 1.3

Avoiding Abuse of the Prestige of Judicial Office

A judge shall not abuse the prestige of judicial office to advance the
personal or economic interests of the judge or others, or allow others
to do so.

Comment 2

A judge may provide a reference or recommendation for an individual
based upon the judge’s personal knowledge. The judge may use offi-
cial letterhead if the judge indicates that the reference is personal and
if there is no likelihood that the use of the letterhead would reason-
ably be perceived as an attempt to exert pressure by reasons of the
judicial office.

In order to bring consistency to our decisions in this regard and provide guid-
ance to judicial officers subject to the New Code, the Committee has adopted the
following guidelines with regard to writing letters of reference:

(1) A judge should never write a letter of reference for a person he or she
does not personally know.
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(2) A judge may write a letter of reference if it is the type of letter that
would be written in the ordinary course of business (e.g., a court employee
seeking a reference with regard to the employee’s work history) or a judge’s
personal relationship. The letter should include a statement of the source and
extent of the judge’s personal knowledge.

(3) The letter should ordinarily be addressed and mailed directly to the
person or entity for whose information it is being written. On the other hand,
if the judge is concerned that a letter addressed to a particular person or entity
might be construed as the judge attempting to exert pressure by reason of the
judicial office, e.g., in the case of a personal employee of the judge, such as a
law clerk, who is seeking other employment, particularly with a lawyer or law
firm before the court, the more general address and salutation of “To Whom It
May Concern” may be used. Otherwise, the “blank check” letter “To Whom
It May Concern” should be avoided as it can be abused more easily by being
shopped around indiscriminately and beyond the judge’s knowledge or control
more so than a letter addressed to a particular person. If the law clerk is still
employed by the Court, the law clerk must comply with Rules 1.11(d) and
1.12(b) of the Rules of Professional Conduct and advise the judge if the clerk
is seeking employment with any lawyer or firm appearing in front of the judge.
The judge will have to determine whether it is advisable to make a recommen-
dation under those circumstances, but the better course would be to wait until
the pending matter has concluded.

(4) Letters of reference may be written by a judge for someone whom the
judge knows personally and not professionally, such as a relative or close
friend, if they are the type that the judge would normally be requested to write
as a result of the judge’s personal relationship. The relationship should be such
that the judge ordinarily would be disqualified from hearing that person’s case.

(5) Any letter that may be written by a judge may be written on official
stationery as permitted by Rule 1.3, Comment (2).

(6) The letter of reference may not be written if the judge has reason to
believe the letter may be used for purposes of litigation.

(7) These guidelines are not intended to contravene Rule 1701(e) of the
Rules of Judicial Administration, which remains in effect and provides: “No
judge or magisterial district judge shall testify voluntarily as a character wit-
ness.”

To summarize, letters of reference may be written by a judge if they are of the
type that would be written in the ordinary course of business or personal relation-
ships. A judge must take care, however, to be sure that a person with an insub-
stantial relationship to him or her is not attempting to use the judge’s office to
advance personal interests.

This Formal Opinion is intended to provide judicial officers subject to the New
Code with broad guidance regarding one of the Committee’s most frequent areas
of inquiry. Judicial officers are reminded that to enjoy the rule of reliance on the
Committee’s advice, they should make a written request for advice from the
Committee tailored to the particular situation confronted. If a judicial officer sub-
ject to the Code has a question concerning the application of these guidelines, he
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or she should make a specific, written request for advice from a member of the
Committee. The New Code provides that, although such opinions are not per se
binding on the Judicial Conduct Board, the Court of Judicial Discipline, or the
Supreme Court of Pennsylvania, action taken in reliance thereon shall be consid-
ered in determining whether discipline should be recommended or imposed.

Source
The provisions of this § 15-1 adopted April 10, 2015, 45 Pa.B. 1841.

§ 15-2. Affiliation with Discriminatory Organizations.

A function of the Ethics Committee of the Pennsylvania Conference of State
Trial Judges (““the Committee”) is to provide guidance regarding ethical concerns
to judicial officers subject to the Code of Judicial Conduct. The Code of Judicial
Conduct that became effective on July 1, 2014, addressed, specifically, a judge’s
affiliation with organizations that discriminate invidiously on the basis of race,
sex, gender, religion, national origin, ethnicity, disability or sexual orientation.
The Committee issues this Formal Advisory Opinion to assist judges on a matter
of general importance to judicial officers subject to the Code. This Formal Advi-
sory Opinion is general in nature. It does not address a particular entity or group
of persons, and is not in response to a specific request for an advisory opinion
from a judicial officer. Therefore, the “rule of reliance” set forth in Preamble (8)
of the new Code does not apply to this Formal Advisory Opinion.'

L.

Prior to July 1, 2014, the Code of Judicial Conduct then in effect simply
encouraged judges to promote ‘‘public confidence in the integrity and impartial-
ity of the judiciary” and permitted judges to ‘“‘participate in civic and charitable
activities that do not reflect adversely upon their impartiality. . ..”* It did not
specifically address membership in any organization or the use of its facilities.

However, the new Code, which became effective on July 1, 2014, addresses,
specifically, a judge’s affiliation with organizations that discriminate invidiously
on the basis of race, sex, gender, religion, national origin, ethnicity, disability or
sexual orientation. Rule 3.6 of the Code provides:

Affiliation with Discriminatory Organizations.

(A) A judge shall not hold membership in any organization that practices

invidious discrimination on the basis of race, sex, gender, religion, national

origin, ethnicity, disability or sexual orientation.

(B) A judge shall not use the benefits or facilities of an organization if

the judge knows or should know that the organization practices invidious

discrimination on one or more of the bases identified in paragraph (A). A

Judge’s attendance at an event in a facility of an organization that the judge

is not permitted to join is not a violation of this Rule when the judge’s

attendance is an isolated event that could not reasonably be perceived as

an endorsement of the organization’s practices.

! Preamble (8) states:
The Ethics Committee of the Pennsylvania Conference of State Trial Judges is designated as the approved body to render advi-
sory opinions regarding ethical concerns involving judges, other judicial officers and judicial candidates subject to the Code of
Judicial Conduct. Although such opinions are not, per se, binding upon the Judicial Conduct Board, the Court of Judicial Disci-
pline or the Supreme Court of Pennsylvania, action taken in reliance thereon and pursuant thereto shall be taken into account in
determining whether discipline should be recommended or imposed.

2 Canons 2 A and 5 B of the pre-July 1, 2014, Code of Judicial Conduct.
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And Comment (3) to the Rule states:

When a judge learns that an organization to which the judge belongs

engages in invidious discrimination, the judge must resign immediately

from the organization.

IL.

A. The “Organization”

The Rule does not purport to reach informal, social groups. It is directed to an
affiliation with a discriminatory ‘‘organization.” Nor does the Code define “‘orga-
nization.” Whether a particular group of persons or entity is an ‘“‘organization”
under the Rule may depend upon its formal level of structure. For example,
whether it has by-laws, officers, or a mission statement; whether it is part of a
hierarchy; and whether its membership is consistent and how they are added or
replaced may be relevant factors in determining whether the group or entity is an
“organization.”

B. Discrimination

Use of the word ‘““discrimination” often generates some confusion. As Robert
K. Fullinwider wrote in The Reverse Discrimination Controversy (1980), at pp.
11-12:

The dictionary sense of ‘discrimination’ is neutral while the current politi-

cal use of the term is frequently non-neutral, pejorative. With both a neu-

tral and a non-neutral use of the word having currency, the opportunity for

confusion in arguments about racial discrimination is enormously multi-

plied. For some, it may be enough that a practice is called discriminatory

for them to judge it wrong. Others may be mystified that the first group

condemns the practice without further argument or inquiry. Many may be

led to the false sense that they have actually made a moral argument by

showing that the practice discriminates (distinguishes in favor or against).

The temptation is to move from ‘X discriminates’ to ‘X distinguishes in

favor of or against’ to ‘X is wrong’ without being aware of the equivoca-

tion involved.

“Discrimination” simply means differentiation. Rule 3.6 requires a determina-
tion of whether any differentiation, i.e. separate treatment, is based on any of the
following classifications: race, sex, gender, religion, national origin, ethnicity,
disability or sexual orientation. Those classifications are referred to here as the
“protected classifications.”

The Rule pertains to any practice of the organization that discriminates, or
treats one differently, on the basis of any of the protected classifications. Sepa-
rate treatment can take many forms, e.g. whether one can become or becomes a
member of the organization, whether one is afforded a different class of member-
ship within the organization, whether one is afforded access to the same facilities
or other privileges of the organization, whether one can become an officer or
director of the organization, etc. Any treatment that is different is discrimination,
and the Rule addresses those practices that differentiate on the basis of any one
of the protected classifications. It does not mean individuals who are members of
a protected classification are entitled to preferential treatment; it means they are
not to be treated differently because of their race, sex, gender, religion, national
origin, ethnicity, disability or sexual orientation.
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C. Invidious

Not all discrimination is unlawful, unethical or actionable under the Code. The
Rule addresses discrimination that is ‘““invidious.”” The term ‘“‘invidious” is not
defined in the Code. Black’s Law Dictionary (7th ed.) defines “invidious dis-
crimination” as ““[d]iscrimination that is offensive or objectionable, esp. because
it involves prejudice or stereotyping.”” Definitions in other dictionaries include
treating a class of persons unequally in a manner that is malicious, hostile or
damaging; stigmatizing persons as inferior, odious or otherwise socially unac-
ceptable; or in a way that is likely to arouse or incur resentment or anger. The
court in Farber v. City of Paterson, 440 F.3d 131 (3d Cir. 2006), found discrimi-
nation invidious when the distinction is motivated by immutable characteristics
which have no relationship to ability to perform or contribute to society.

Whether discrimination is “invidious” is a complex question that depends upon
a variety of factors. Comment (2) to the Rule states:

[a]n organization is generally said to discriminate invidiously if it arbi-

trarily excludes from membership on the basis of . . . [any of the protected

classifications] persons who would otherwise be eligible for admission.

Whether an organization practices invidious discrimination is a complex

question to which judges should be attentive. The answer cannot be deter-

mined from a mere examination of an organization’s current membership
rolls, but rather, depends upon how the organization selects its members,

as well as other relevant factors, such as whether the organization is dedi-

cated to the preservation of religious, ethnic, or cultural values of legiti-

mate common interest to its members, or whether it is an intimate, purely
private organization whose membership limitations could not constitution-
ally be prohibited.

Other factors may include the history or purpose of the organization, whether
the practices of the organization have a rational basis toward a legitimate purpose,
and whether such practices are narrowly tailored to further that legitimate pur-
pose. In short, the focus should be on the legitimacy of the distinguishing criteria
employed to accomplish the organization’s stated goals and interests, as opposed
to stigmatizing or denigrating those who may be affected.

111

The Committee recognizes the existence of competing interests at play. There
is the ‘“‘expressive associational right” of an organization to exclude persons
whose views may impair the ability of the group to express its views. There is
the freedom of individuals to associate, which presupposes the freedom not to
associate. There is the state’s interest in eliminating discrimination in education,
employment, housing, public accommodations, etc. And there is the Supreme
Court’s interest in having a ““fair, honorable and impartial judiciary” as “indis-
pensable to our system of justice,” by requiring judges to “‘avoid [ ] both impro-
priety and the appearance of impropriety in their professional and personal lives”
by conducting themselves “in a manner that garners the highest level of public
conﬁdeglce in their independence, fairness, impartiality, integrity, and compe-
tence.”

3 Code of Judicial Conduct, Preamble (2) and (3).
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The overarching purpose, or rationale, for Rule 3.6 is stated in Comment (1) to
the Rule:

A judge’s public manifestation of approval of invidious discrimination on

any basis gives rise to the appearance of impropriety and diminishes pub-

lic confidence in the integrity and impartiality of the judiciary. A judge’s

membership in an organization that practices invidious discrimination cre-

ates the perception that the judge’s impartiality is impaired.

This reference to the appearance of impropriety and the public’s confidence in
the integrity and impartiality of the judiciary relates back to Canon 1 and Rule
1.2 of the Code.

Canon 1 provides:

A judge shall uphold and promote the independence, integrity, and impar-

tiality of the judiciary, and shall avoid impropriety and the appearance of

impropriety.
Rule 1.2 provides:

A judge shall act at all times in a manner that promotes public confidence

in the independence, integrity, and impartiality of the judiciary, and shall

avoid impropriety and appearance of impropriety.

In conducting any analysis, a judge must always be mindful of Canon 1 and
Rule 1.2.*

In going through this analysis and applying these various factors, a judge must
thoroughly investigate the history and purposes of the organization and fully
understand the current policies and practices which are discriminatory. Also for a
judge’s consideration are the role the local chapter, council, branch, lodge,
agency, etc., plays in developing and implementing or enforcing those policies
and practices, and the nature of the organization’s activities locally and in the
broader geographic area where it operates.

Therefore, a judge must assess how the members of the public and the com-
munity which the judge serves perceive the organization and its policies and
practices. A judge must determine whether membership would create in reason-
able minds a perception that the judge violated the code or engaged in other con-
duct that reflects adversely on the judge’s honesty, impartiality, temperament, or
fitness to serve as a judge. A judge should consider whether the perception of
“reasonable minds” in the geographic area served by the judge might vary from
that of “‘reasonable minds” in other areas of Pennsylvania, and whether or not
that could, or should, make a difference.

In addition to these comments, appellate courts may provide a source of infor-
mation on whether membership limitations are constitutionally permitted or pro-
hibited. See, e.g., Boy Scouts of America v. Dale, 530 U.S. 640 (2000) (organiza-
tion engaging in qualified right of “‘expressive association” not required to accept
members who may impair organization’s ability to advocate for its viewpoint).
However, a judge must be aware that consideration of a constitutional challenge
alone does not end the analysis under the Code. The mere fact the organization
may have the constitutional right to discriminate does not necessarily mean a
judge may be a member of it. In promulgating Rule 3.6, the Supreme Court is
advancing its interests in trying to ensure a fair and impartial judiciary in which
all citizens can have confidence. As the United States Supreme Court said in
Dale:

4 Note, Comment (4) to the Rule provides that “[a] judge’s membership in a religious organization as a lawful exercise of the freedom
of religion is not a violation of this Rule.”
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... the freedom of expressive association, like many freedoms, is not abso-
lute. We have held that the freedom could be overridden by regulations
adopted to serve compelling state interests, unrelated to the suppression of
ideas, that cannot be achieved through means significantly less restrictive

of associational freedoms.”

Id., 530 U.S. at 648. The advisory opinions of ethics committees of other states
on the particular subject may also assist the judge, but they, of course, are not
binding on our Supreme Court or the Committee.

Ultimately, a judge must be guided by the underlying purposes of Rule 3.6 that
membership in an organization by a judge must not give rise to the appearance of
impropriety thus diminishing public confidence in the integrity and impartiality
of the judiciary, nor must it create a perception that the judge’s impartiality is
impaired. And, a judge should be mindful of the admonition of Rule 3.1(C) that
a judge shall not “participate in activities that would reasonably appear to under-
mine the judge’s independence, integrity or impartiality.”

While the Committee acknowledges judges would like definitive answers to
their questions as to whether they may or may not belong to particular organiza-
tions, the Committee is unable to do so. The Committee does not possess the
resources to perform the kind of investigation that would be required to decide
that issue properly among the myriad of organizations and almost infinite sub-
chapters to which our judges belong or to engage in the type of balancing
between the competing interests at play. Each judge must decide this issue on the
relevant facts being mindful of the various interests at play.

This Formal Advisory Opinion is intended to provide judicial officers subject
to the Code of Judicial Conduct with broad guidance regarding one of the Com-
mittee’s most difficult areas of inquiry. Judicial officers are reminded that to
enjoy the rule of reliance on the Committee’s advice, or if they have a question
concerning the application of these guidelines, they should make a written request
for advice from a member of the Committee tailored to the particular situation
confronted. The Code provides that although such opinions are not per se bind-
ing on the Judicial Conduct Board, the Court of Judicial Discipline, or the
Supreme Court of Pennsylvania, action taken in reliance thereon shall be consid-
ered in determining whether discipline should be recommended or imposed.

Source

The provisions of this § 15-2 adopted July 31, 2015, 45 Pa.B. 4154.

§ 15-3. Certain Fundraising Activities.

The Ethics Committee of the Pennsylvania Conference of State Trial Judges
(““Ethics Committee”) regularly receives inquiries regarding the propriety of par-
ticipating in fundraising events on behalf of civic and charitable activities in
which judges are involved. Because of the frequency of such inquiries, the Ethics
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Committee has decided to issue this Formal Advisory Opinion in order to provide
guidance to judicial officers subject to the Code of Judicial Conduct (“Code’).

Canon 3 of the Code addresses a judge’s involvement in personal and extraju-
dicial activities. It provides: “A judge shall conduct the judge’s personal and
extrajudicial activities to minimize the risk of conflict with the obligations of
judicial office.”

Comment (1) under Rule 3.1 states:

...judges are permitted and encouraged to engage in educational, reli-

gious, charitable, fraternal or civic extrajudicial activities not conducted for

profit, even when the activities do not involve the law][.]

and Comment (2) states:

[plarticipation in both law-related and other extrajudicial activities helps

integrate judges into their communities, and furthers public understanding

of and respect for courts and the judicial system.

Rules 3.1, 3.6 and 3.7 address the broad limitations and concerns regarding the
circumstances in which judges may properly participate in such activities. For
example, judges may not participate in extrajudicial activities that ““will interfere
with the proper performance” of their judicial duties; “lead to frequent disquali-
fication;” “reasonably appear to undermine the judge’s independence, integrity,
or impartiality;” ‘“‘engage in conduct that would reasonably appear to be coer-
cive;” “hold membership in,”” or “use the benefits or facilities” of, an organiza-
tion ‘“‘that practices invidious discrimination on the basis of race, sex, gender,
religion, national origin, ethnicity, disability or sexual orientation;” or be ‘“‘an
officer, director, trustee, or nonlegal advisor” of an organization that ‘‘is
likely . . . to be engaged in proceedings that would ordinarily come before the
judge or will be regularly engaged in adversary proceedings in any court.”

This Formal Advisory Opinion addresses the nature and extent of fundraising
activities held on behalf of civic and charitable organizations in which a judge’s
participation is permissible.

In pertinent part, Rule 3.7(B) of the Code provides:

& * * * *

(2) A judge shall not personally solicit funds for any educational, reli-

gious, charitable, fraternal or civic organization, or use or permit the use of

the prestige of the judicial office for that purpose, but may be listed as an

officer, director or trustee of such an organization. A judge shall not be a

speaker or the guest of honor at an organization’s fundraising events that

are not for the advancement of the legal system, but may attend such

events.

(3) A judge shall not give investment advice to such an organization.
* & * * *

The prohibition against judges personally soliciting funds for any educational,
religious, charitable, fraternal or civic organization, or using or permitting the use
of the prestige of their office for that purpose, is a change from the Code of Judi-
cial Conduct that was in effect prior to July 1, 2014. With respect to those types
of organizations, the prior code stated ““Judges should not solicit funds . . .””' The

! Canon 5B(2) of the “old”” Code of Judicial Conduct.
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current Code, effective July 1, 2014, added the word “personally.” The prohibi-
tion applies regardless of how worthwhile the organization or its activities may
be, and it prohibits judges from being the guest speaker or guest of honor at
fundraising dinners or events that are not for the advancement of the legal sys-
tem. Judges, however, may attend such events and contribute to them subject to
the broader limitations of the Rules.

Faced with reduced budgets and shrinking charitable contributions, organiza-
tions have turned to novel and creative fundraising efforts to swell the crowd or
otherwise raise money by involving judges. The Ethics Committee has been pre-
sented with a wide variety of such efforts. Without attempting to offer an all
inclusive list of all the potential activities that fall within the ambit of Rule
3.7(B), they have included using a judge as an attraction or celebrity participant
such as Dancing with the Stars, Competing with the Stars in Sporting Events,
Celebrity Auctioneer and Celebrity Contributor. While celebrities and other gov-
ernment officials may lend their personal, professional or other forms of celebrity
status to the fundraising efforts of an organization, such activity by a judge is
prohibited. In sum, a judge may not permit an organization to capitalize on,
exploit or showcase a judge’s attendance at or participation in such events by
advertising that fact or issuing invitations citing the judge’s attendance or partici-
pation in advance of the event. A judge who allows himself or herself to be used
in this manner is engaged in a solicitation of funds in violation of Rule 3.7(B)(2).

This does not mean that a judge is precluded from receiving a well-earned
award from an organization or even being recognized at an event. It means the
judge cannot allow his or her presence at the event or the fact that he/she will
receive an award at it be used to promote a fundraising event unless the excep-
tion for the advancement of the legal system applies. The critical harm to be
avoided is the exploitation of the judicial office.

Therefore, while judges may attend fundraising events that do not violate the
broader prohibition of reflecting adversely upon the judge’s impartiality or inter-
fere with the performance of the judge’s judicial duties, a judge should not be
featured as a highlight of any such event. Accordingly, advertising the judge’s
presence, placing the judge in a strategic position to influence potential custom-
ers or contributors, having a judge endorse a fundraising event or product, or
having a judge sell tickets, may each lead to effects the Code is designed to pre-
vent. These include making people feel obligated to contribute or otherwise par-
ticipate in the event; enabling them, or others, to believe they are currying favor
with the judge; diminishing the office of judge by turning it into a marketing tool;
and pressuring other judges into participating in similar causes. A judge who
allows himself or herself to be used in this manner is engaged in the solicitation
of funds in direct violation of Rule 3.7(B)(2). Because of the overall prophylactic
purpose of this Rule, the worthiness of the cause for which the funds are being
raised is irrelevant.

If, after considering the foregoing principles, a judge decides to attend or par-
ticipate in a fundraising event, additional consideration must be given to the

33-58
(3778 14) No. 491 Oct. 15 Copyright © 2015 Commonwealth of Pennsylvania



CODE OF JUDICIAL CONDUCT 207 § 154

mandate of Rule 3.7(A) that a judge’s “avocational activities do not detract from
the dignity of their office”. Accordingly, the indicia of the office of judge, includ-
ing the judicial robe, gavel and courtroom, should never be utilized or depicted
in any manner which would compromise respect for the judiciary or the judicial
process. Attendance at, or participation in events that do so, would also be pro-
hibited by Rule 3.7.

This Opinion is obviously not intended as an exhaustive discussion of all of the
potential activities permitted or prohibited under the Code. Instead, its primary
focus is to address how judges may participate in the fundraising aspects of civic
and charitable activities without running afoul of Rule 3.7°s prohibition against
using or permitting the use of the prestige of the judicial office for the solicita-
tion of funds on behalf of those organizations in which they are involved. By
remaining sensitive to the potential exploitation of the judicial office—or more
specifically, the “judge as judge”—the salutary purposes animating the Code will
be better served and the preservation of an independent judiciary can continue to
be assured.

Commonly referred to as ‘“‘the rule of reliance,” Preamble (8) of the Code of
Judicial Conduct provides:

The Ethics Committee of the Pennsylvania Conference of State Trial

Judges is designated as the approved body to render advisory opinions

regarding ethical concerns involving judges, other judicial officers and

judicial candidates subject to the Code of Judicial Conduct. Although such
opinions are not binding per se upon the Judicial Conduct Board, the Court

of Judicial Discipline or the Supreme Court of Pennsylvania, action taken

in reliance thereon and pursuant thereto shall be taken into account in

determining whether discipline should be recommended or imposed.

To obtain the “rule of reliance,”” an individual subject to the Code of Judicial
Conduct shall present to a member of the Ethics Committee a particular factual
scenario, in writing, to which the inquirer seeks advice regarding his/her prospec-
tive conduct.

To reiterate, the purpose of this Formal Advisory Opinion is to provide guid-
ance on a matter of general importance to the Conference. It is not a substitute
for an advisory opinion by the Ethics Committee to an individual judicial officer
on specific facts.

Source
The provisions of this § 15-3 adopted July 31, 2015, 45 Pa.B. 4156.

§ 15-4. Disqualification and Recusal.

A function of The Ethics Committee of the Pennsylvania Conference of State
Trial Judges (the “Committee”) is to provide guidance regarding ethical concerns
to judicial officers subject to the Code of Judicial Conduct (the “Code’). Inqui-
ries regarding disqualification and recusal are among the more numerous ques-
tions addressed to the Committee. Because of the frequency of these inquiries, the
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Committee issues this Formal Advisory Opinion to assist judges on a matter of
general importance to judicial officers subject to the Code.

This Formal Advisory Opinion is general in nature, does not address a particu-
lar situation, and is not in response to a specific request for an advisory opinion
from a judicial officer. Therefore, the “rule of reliance” set forth in Preamble (8)
of the Code does not apply to this Formal Advisory Opinion.'

“Disqualification” and “Recusal”

The terms ‘“‘disqualification” and ‘“‘recusal” have generated some confusion.
According to the American Bar Association’s Joint Commission to Evaluate the
Model Code of Judicial Conduct, the terms are used interchangeably in many
jurisdictions.2 In fact, Rules 2.7 and 2.11 of the ABA Model Code, which are the
bases of Rules 2.7 and 2.11 of the Pennsylvania Code, refer only to *“‘disqualifi-
cation.” The Model Code does not refer to “‘recusal.”

Rules 2.7 and 2.11 of the Pennsylvania Code and their respective Comments
use both terms and seem to recognize a distinction between them. Rule 2.7 of the
Code provides:

A judge shall hear and decide matters assigned to the judge, except where

the judge has recused himself or herself or when disqualification is required

by Rule 2.11 or other law.

Comment (1) to Rule 2.7 states, in pertinent part:

... Although there are times when disqualification or recusal is neces-
sary . . . [ulnwarranted disqualification or recusal may bring public disfavor

to the court, and to the judge personally . . . [and] . . . a judge should not use

disqualification or recusal to avoid cases that present difficult, controver-

sial, or unpopular issues.

Comment (2) to Rule 2.7 provides:

This Rule [2.7] describes the duty of a judge to decide matters assigned to

the judge. However, there may be instances where a judge is disqualified

from presiding over a particular matter or shall recuse himself or herself

from doing so. A judge is disqualified from presiding over a matter when a

specified disqualifying fact or circumstance is present. See Rule 2.11. The

concept of recusal envisioned in this Rule overlaps with disqualification. In
addition, however, a judge may recuse himself or herself from presiding
over a matter even in the absence of a disqualifying fact or circumstance
where—in the exercise of discretion, in good faith, and with due consider-
ation for the general duty to hear and decide matters—the judge concludes
that prevailing facts and circumstances could engender a substantial ques-
tion in reasonable minds as to whether disqualification nonetheless should
be required. . . .

! Preamble (8) states:
“The Ethics Committee of the Pennsylvania Conference of State Trial Judges is designated as the approved body to render
advisory opinions regarding ethical concerns involving judges, other judicial officers and judicial candidates subject to the
Code of Judicial Conduct. Although such opinions are not, per se, binding upon the Judicial Conduct Board, the Court of
Judicial Discipline or the Supreme Court of Pennsylvania, action taken in reliance thereon and pursuant thereto shall be taken
 into account in determining whether discipline should be recommended or imposed.”
~ American Bar Association’s Joint Commission to Evaluate the Model Code of Judicial Conduct, The Revised Model Code of Judicial
Conduct, Rule 2.11, Comment (1).
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Comment (3) to Rule 2.7 states:

A judge should disclose on the record information that the judge believes
the parties or their lawyers might reasonably consider relevant to a possible
motion for disqualification or recusal, even if the judge believes there is no
proper basis for disqualification or recusal.

Rule 2.11(A)(4) states:

... There shall be a rebuttable presumption that recusal or disqualification
is not warranted when a contribution or reimbursement. . . .

And Comment (3) to Rule 2.6 states:

Judges must be mindful of the effect settlement discussions can have, not
only on their objectivity and impartiality, but also on the appearance of
their objectivity and impartiality. Despite a judge’s best efforts, there may
be instances when information obtained during settlement discussions could
influence a judge’s decision making during trial, and, in such instances, the
judge should consider whether recusal may be appropriate. See Rule
2.11(A)(1).

In general, “disqualification” is a specified fact, circumstance or condition that
makes one ineligible or unfit to serve, or otherwise deprives the judge of the
power to preside. ‘““Recusal” is the act of removing or absenting oneself in a par-
ticular case because the judge concludes that the prevailing facts or circumstances
could engender a substantial question in reasonable minds whether the judge can
be impartial.®> Again,

... ajudge may recuse himself or herself from presiding over a matter even
in the absence of a disqualifying fact or circumstance where—in the exer-
cise of discretion, in good faith, and with due consideration for the general
duty to hear and decide matters—the judge concludes that prevailing facts
and circumstances could engender a substantial question in reasonable
minds as to whether disqualification nonetheless should be required.

Rule 2.7 Comment (2).*
Historical Perspective
The current Code became effective on July 1, 2014. Prior to that time, Canon
3 C of the then-existing code, titled ““Disqualification,” stated:
Judges should disqualify themselves in a proceeding in which their impar-
tiality might reasonably be questioned. . . .

Code of Judicial Conduct (Pre-July 1, 2014), Canon 3 C. (Emphasis added.)
Some have argued use of the word “should” made the command aspirational or
permissive instead of mandatory, leaving the decision to recuse largely to the dis-
cretion of the judge.

3 Black’s Law Dictionary, Tth Ed.

“But see Pennsylvania Rule 2.11(A): “A judge shall disqualify himself or herself in any proceeding in which the judge’s impartiality
might reasonably be questioned, . ..”
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The Committee rarely gave inquiring judges firm advice about the course of
conduct to be taken in a particular situation; it simply issued a memorandum set-
ting forth what it considered to be the relevant case law the judge should consider
when exercising his/her discretion. A majority of the Committee felt only the
Supreme Court or the Court of Judicial Discipline had the authority to relieve a
judge of his/her duty to decide assigned matters; and, as a practical matter, if the
Committee advised a judge to recuse in a particular situation, the judge would be
almost obliged to follow that advice to avoid having to defend a potential charge
of unethical conduct if the judge decided to reject the Committee’s advice and
proceed to hear the matter. Furthermore, many of the operative facts bearing on
recusal are best ascertained and weighed by the inquiring judge rather than by the
Committee.

The current Code clarifies the use of the word ‘“‘should.” Preamble (6) pro-
vides:

Where a Rule contains a permissive term, such as “may” or ‘“‘should,” the

conduct being addressed is committed to the personal and professional dis-

cretion of the judge or candidate in question, and no disciplinary action
should be taken for action or inaction within the bounds of such discre-
tion. . ..

The implication is the use of the word “shall”” connotes an obligation.” It also
clarified that a judge acting within the bounds of discretion should suffer no dis-
ciplinary action.

Canon 1

Canon 1 and the Rules under it reflect the broad, general, overarching prin-
ciples of the Code. Canon 1 states:

A judge shall uphold and promote the independence, integrity, and impar-

tiality of the judiciary, and shall avoid impropriety and the appearance of

impropriety.

And Rule 1.2 states:

A judge shall act at all times in a manner that promotes public confidence

in the independence, integrity, and impartiality of the judiciary, and shall

avoid impropriety and the appearance of impropriety.°®

Although the Rules under Canon 1, including Rule 1.2, standing alone, can be
the basis for discipline, the succeeding Canons and their associated Rules more
specifically address situations concerning the judge performing the duties of judi-
cial office (Canon 2), engaging in personal and extrajudicial activities (Canon 3),
and participating in political or campaign activities (Canon 4).

5 Garwin, et al., Annotated Model Code of Judicial Conduct, 2nd Ed., 2011, p.7.
© The Code defines “impartiality”:

Absence of bias or prejudice in favor of, or against, particular parties or classes of parties, as well as maintenance of an open
mind in considering issues that may come before a judge.

Terminology, “‘Impartial, impartiality, impartially.”

The Code defines “impropriety” as:

... conduct that undermines a judge’s independence, integrity, or impartiality.
Terminology, “Impropriety.”
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Rules 2.7 (Responsibility to Decide) and 2.11 (Disqualification)

As noted above, Rule 2.7 requires (‘“‘shall”’) a judge to hear and decide
assigned matters unless the judge recuses himself or herself, or is disqualified by
Rule 2.11 or other law. Rule 2.11(A) provides:

A judge shall disqualify himself or herself in any proceeding in which the

judge’s impartiality might reasonably be questioned, including but not lim-

ited to the following circumstances:

(1) The judge has a personal bias or prejudice concerning a party or a
party’s lawyer, or personal knowledge of facts that are in dispute in the
proceeding.

(2) The judge knows that the judge, the judge’s spouse or domestic part-
ner, or a person within the third degree of relationship to either of them, or
the spouse or domestic partner of such a person is:

a. a party to the proceeding, or an officer, director, general partner, manag-
ing member, or trustee of a party;

b. acting as a lawyer in the proceeding;

c. a person who has more than a de minimis interest that could be substan-
tially affected by the proceeding;

or

d. likely to be a material witness in the proceeding.

(3) The judge knows that he or she, individually or as a fiduciary, or the
judge’s spouse, domestic partner, parent, or child, or any other member of
the judge’s family residing in the judge’s household, has an economic
interest in the subject matter in controversy or is a party to the proceeding.
(4) The judge knows or learns that a party, a party’s lawyer, or the law
firm of a party’s lawyer has made a direct or indirect contribution(s) to the
judge’s campaign in an amount that would raise a reasonable concern about
the fairness or impartiality of the judge’s consideration of a case involving
the party, the party’s lawyer, or the law firm of the party’s lawyer. In doing
so0, the judge should consider the public perception regarding such contri-
butions and their effect on the judge’s ability to be fair and impartial. There
shall be a rebuttable presumption that recusal or disqualification is not war-
ranted when a contribution or reimbursement for transportation, lodging,
hospitality or other expenses is equal to or less than the amount required to
be reported as a gift on a judge’s Statement of Financial Interest.

(5) The judge, while a judge or a judicial candidate, has made a public
statement, other than in a court proceeding, judicial decision, or opinion,
that commits the judge to reach a particular result or rule in a particular
way in the proceeding or controversy.

(6) The judge:

a. served as a lawyer in the matter in controversy, or was associated with
a lawyer who participated substantially as a lawyer in the matter during
such association;
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b. served in governmental employment, and in such capacity participated
personally and substantially as a lawyer or public official concerning the
proceeding, or has publicly expressed in such capacity an opinion concern-
ing the merits of the particular matter in controversy; or

c. was a material witness concerning the matter.

1d.

The enumerated circumstances are not exhaustive. Under the Rule, the judge
must disqualify himself/herself in any proceeding in which ““the judge’s impar-
tiality might reasonably be questioned.” Id.

Some of the circumstances outlined in the Rule are straightforward. E.g., there
is little room for discretion where the judge or the judge’s spouse or domestic
partner is a party or acting as a lawyer or is likely to be a material witness in the
proceeding, or if the judge served as a lawyer in the matter in controversy. See
Rule 2.11(A)(2)(a), (b) and (d), and Rule 2.11(A)(6)(a), respectively. In those
situations, the judge is disqualified. However, other circumstances require the
exercise of judgment and discretion, e.g., whether the interest of the judge or the
judge’s spouse or domestic partner is ‘“de minimis.”” Rule 2.11(A)(2)(c).

Rule 2.11(A)(4) introduces, for the first time, the role of campaign contribu-
tions as a basis for mandatory disqualification.” However, this is not the first time
judges have been cautioned that actions taken during a campaign can lead to
recusal or disqualification. In Caperton v. A. T. Massey Coal Co., Inc., 556 U.S.
868 (2009), the United States Supreme Court considered whether a state Supreme
Court Justice’s denial of a recusal motion based upon campaign contributions
violated the Due Process Clause of the Fourteenth Amendment to the United
States Constitution. The majority stated:

[Ulnder our precedents there are objective standards that require recusal
when ‘“‘the probability of actual bias on the part of the judge . . . is too high

to be constitutionally tolerable.”

Id. at 872 (citation omitted). The Court found:

[T]here is a serious risk of actual bias—based on objective and reasonable
perceptions—when a person with a personal stake in a particular case had

a significant and disproportionate influence in placing the judge on the case

by raising funds or directing the judge’s election campaign when the case

is pending or imminent. The inquiry centers on the contribution’s relative

size in comparison to the total amount of money contributed to the cam-

paign, the total amount spent in the election, and the apparent effect such
contribution had on the outcome of the election.

Id. at 884. The Caperton Court concluded the campaign efforts of the litigant’s
chairman, chief executive officer and president had “a significant and dispropor-
tionate influence” in placing the state Supreme Court Justice on the case, id., and
this influence,

7 Rule 2.1 1(A)(4) is a “first inroad into complex issues associated with the financing of judicial campaigns. ...”). Id. at Rule 2.11(A),
Comment (6).
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coupled with the temporal relationship between the election and the pend-
ing case[,] ‘“‘offer[s] a possible temptation to the average ... judge
to ... lead him not to hold the balance nice, clear and true.”

Id. at 886 (citation omitted). The Court held that, under the circumstances, due
process required recusal. Id. at 889-890.%

In all situations where the judge’s ‘“‘impartiality might reasonably be ques-
tioned,” the ethical standards for disqualification and recusal are an objective test.
See, Pepsico v. McMillen, 764 F.2d 458, 460 (7th Cir. 1985) (whether an objec-
tive, disinterested observer fully informed of the facts underlying the grounds on
which recusal was sought would entertain a significant doubt that justice would
be done in the case).

Exceptions to Mandatory Disqualification

Unless the judge is disqualified for bias or prejudice under Rule 2.11(A)(1),
Rule 2.11(C) permits a judge to disclose the basis for disqualification on the
record and affords the parties and their lawyers the opportunity to consider, out-
side the presence of the judge and court personnel, whether they wish to waive
the disqualification. If, following the disclosure, the parties and their lawyers
agree, without participation by the judge or court personnel, that the judge should
not be disqualified, the judge may participate in the proceeding. The agreement
must be incorporated into the record of the proceeding.

In addition, the “‘rule of necessity”’ may override the requirement of disquali-
fication. This rule permits a judge to decide a matter even though the judge would
ordinarily be required to recuse, where the matter could not otherwise be heard
by any other court, or the matter requires immediate judicial action and only that
judge is available. Although Comment (3) to Rule 2.11 specifically recognizes
that the “‘rule of necessity’”” may override the rule of disqualification, the effect
of the Comments in the Code is unclear.” However, regardless of the effect of the
Comments, the “rule of necessity” is based on common law and is an accepted

8 For example, the Tennessee Code of Judicial Conduct provides:
The fact that a lawyer in a proceeding, or a litigant, contributed to the judge’s campaign, or supported the judge in his or her
election does not of itself disqualify the judge. Absent other facts, campaign contributions within the limits of the “Campaign
Contributions Limits Act of 1995, Tennessee Code Annotated Title 2, Chapter 10, Part 3, or similar law should not result in
disqualification. However, campaign contributions or support a judicial candidate receives may give rise to disqualification if
the judge’s impartiality might reasonably be questioned. In determining whether a judge’s impartiality might reasonably be
questioned for this reason, a judge should consider the following factors among others:
(1) The level of support or contributions given, directly or indirectly, by a litigant in relation both to aggregate support
(direct and indirect) for the individual judge’s campaign and to the total amount spent by all candidates for that judgeship;
(2) If the support is monetary, whether any distinction between direct contributions or independent expenditures bears on
the disqualification question;
(3) The timing of the support or contributions in relation to the case for which disqualification is sought; and
(4) If the supporter or contributor is not a litigant, the relationship, if any, between the supporter or contributor and (i) any
of the litigants, (ii) the issue before the court, (iii) the judicial candidate or opponent, and (iv) the total support received by
the judicial candidate or opponent and the total support received by all candidates for that judgeship
Tennessee Code of Judicial Conduct, Rule 2.11, Comment 7.
% The ABA Revised Model Code of Judicial Conduct 2007 includes Comments as well as Canons and Rules. The Model Code states:
The Comments that accompany the Rules serve two functions. First, they provide guidance regarding the purpose, meaning
and proper application of the Rules. They contain explanatory material and, in some instances, provide examples of permitted
or prohibited conduct. . . . .
Second, the Comments identify aspirational goals for judges. . . .
ABA Revised Model Code of Judicial Conduct 2007, Scope (3) and (4).
In contrast, the Pennsylvania Supreme Court’s order of January 8, 2014, adopting the Pennsylvania Code, does not mention the Com-
ments. The Order states, in part, that “new Canons 1 through 4 of the Code of Judicial Conduct of 2014 and the corresponding Rules
are adopted in the attached form.”
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part of Pennsylvania’s jurisprudence. See, e.g., Stilp v. Commonwealth, 905 A.2d
918, 929 (Pa. 2006) (justices with pecuniary interest in outcome of case may
decide challenge to law affecting judicial compensation where all other judges
have similar interest and no other provision or procedure exists to consider mat-
ter)

When and What Should a Judge Disclose?

Comment (3) to Rule 2.7, addresses the issue of what information a judge
should disclose:

A judge should disclose on the record information that the judge believes
the parties or their lawyers might reasonably consider relevant to a possible
motion for disqualification or recusal, even if the judge believes there is no
proper basis for disqualification or recusal.

Id. at Rule 2.7, Comment (3); see also Rule 2.11, Comment (5).

In deciding whether to disclose information and what information to disclose,
a judge should first review the record to gain an understanding of the claims and
defenses of the parties. A judge also should determine, to the extent possible, the
identity of witnesses and the subject matter of their testimony. In obtaining infor-
mation, a judge should avoid ex parte communications. Examples of appropriate
disclosures include, but are not limited to, the following:

e A judge should disclose facts regarding the judge’s current or former asso-
ciation or relationship with a party, a lawyer, or a witness.

e A judge should disclose that he or she provided legal services to a party or
witness prior to taking the bench.

e A judge should disclose that a lawyer in the case represents or previously
represented the judge.

e A judge should disclose that he or she holds an opinion about the merits of
a claim or defense or the credibility of a witness. Even though the judge believes
he or she can set aside the opinion and base decisions solely on the evidence and
the law, the judge should disclose the opinion.

The Comments explain how a judge should make a disclosure. The disclosure
should be on the record. In most instances, the judge will simply state the rel-
evant facts on the record in the presence of the parties and the attorneys. The
judge may also make a disclosure in a writing that is made part of the record. A
judge may present documents or refer to records in other cases for the parties and
lawyers to consider. In any case, after completing the disclosure, the judge should
notify the parties that they may move orally or in writing for disqualification or
recusal.

Disqualification and Recusal Decision Worksheet

Judges concerned about whether disqualification or recusal is appropriate may
consider utilizing the following worksheet:

1.) Does the judge subjectively believe he/she can decide the case fairly
and impartially? If so, proceed with the following steps of the worksheet.
If not, the judge must recuse unless Question 7 (rule of necessity) is
answered affirmatively.
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x2.) Is the fact pattern one of the enumerated examples in Rule 2.11(A)
(1)—(6)? If so, disqualification is required unless either Question 6
(waiver) or Question 7 (rule of necessity) is answered affirmatively.

3.) Does the fact pattern suggest that the judge’s impartiality might rea-

sonably be questioned, that is, do the prevailing facts and circumstances

engender a substantial question in reasonable minds that the judge would

not be fair or impartial? If so, disqualification or recusal is required under

Rule 2.11(A) or Rule 2.7 Comment (2) unless either Question 6 (waiver) or

Question 7 (rule of necessity) is answered affirmatively.

4.) Even though the judge has concluded that disqualification or recusal

is not required, are there facts or information the judge believes the parties

or lawyers might reasonably consider relevant to a motion to disqualify or

remove the judge? If so, the judge should disclose that information to the

parties or lawyers.

5.) [If a party moves for disqualification or recusal, the court should hold

a hearing. “A party seeking recusal bears the burden of producing evidence

to establish bias, prejudice, or unfairness which raises a substantial doubt

as to the jurist’s ability to preside impartially.”” Com. v. Watkins, 108 A.3d

692, 734 (Pa. 2014) (citation omitted).

6.) Except in instances of a judge’s personal bias or prejudice as outlined

in Rule 2.11(A)(1), do the parties waive disqualification pursuant to Rule

2.11(C)? If so, the judge may participate in the case after using the follow-

ing procedure:

a. the judge discloses the basis for the disqualification on the record;

b. the judge asks the parties and their lawyers to consider, outside the pres-

ence of the judge and court personnel, whether to waive disqualification;

and

c. the judge incorporates any agreement to waive disqualification into the

record of the proceeding.

7.) Does the rule of necessity override the rule of disqualification? See

Comment 3 to Rule 2.11. If so, the judge may be able to participate.

a. If the judge is the only judge available to hear a matter requiring imme-

diate judicial action, the judge must disclose on the record the basis for dis-

qualification and make reasonable efforts to transfer the matter to another

judge as soon as practicable.

b. Other issues of necessity must be addressed on a case-by-case basis.
Conclusion

Ultimately, the issue of disqualification or recusal requires the judge to deter-
mine whether his or her impartiality might reasonably be questioned. If the judge
has a doubt as to disclosure, it is, of course, more prudent to err on the side of
disclosure. A judge should consider the following principle stated by the Supreme
Court of Pennsylvania:

Due consideration should be given by [the judge] to the fact that the admin-

istration of justice should be beyond the appearance of unfairness. But,
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while the mediation of courts is based upon the principle of judicial impar-
tiality, disinterestedness, and fairness pervading the whole system of judi-
cature, so that courts may as near as possible be above suspicion, there is,
on the other side, an important issue at stake: that is, that causes may not
be unfairly prejudiced, unduly delayed, or discontent created through
unfounded charges of prejudice or unfairness made against the judge in the

trial of a cause. . . .

Reilly by Reilly v. Southeastern Pennsylvania Transportation Authority, 489
A.2d 1291, 1299 (Pa. 1985). The Court further stated that judges should not per-
mit “unfounded and ofttimes malicious charges . . . to discredit the judicial sys-
tem.” Id. While frivolous claims will no doubt come before the courts, it is
imperative that, first and foremost, judges remain mindful of their duty to fair-
ness, impartiality and judicial independence.

The “Rule of Reliance”

This Formal Advisory Opinion is intended to provide judges with broad guid-
ance regarding one of the Ethics Committee’s most frequent areas of inquiry.
Because this Formal Advisory Opinion does not address the specific facts of a
particular case, a judge does not receive the benefit of the “rule of reliance” by
reviewing the Committee’s general advice. If a judge has questions concerning
the application of these guidelines, the judge should make a written request for
advice from a member of the Committee, ordinarily from the representative for
the zone in which the judge sits. The Code of Judicial Conduct provides that,
although such opinions are not per se binding on the Judicial Conduct Board, the
Court of Judicial Discipline, or the Supreme Court of Pennsylvania, action taken
in reliance thereon shall be considered in determining whether discipline should
be recommended or imposed. CODE, PREAMBLE (8).

Source
The provisions of this § 15-4 adopted September 26, 2015, 45 Pa.B. 5781.

§ 19-1. Ethical Considerations Regarding Court-Appointed Masters,
Hearing Officers and Other Quasi-Judicial Officers.

The Ethics Committee of the Pennsylvania Conference of State Trial Judges
(““the Ethics Committee”) provides guidance regarding ethical concerns to judi-
cial officers subject to the Code of Judicial Conduct (‘“‘the Code”). Judges often
inquire whether court-appointed masters, hearing officers, and other quasi-
judicial officers are subject to the Code, as well as the ethical obligations judges
have in supervising them. The Ethics Committee issues this Formal Advisory
Opinion because these questions and concerns implicate the Code and are mat-
ters of general importance to the judiciary, particularly to those judges who have
supervisory authority over court-appointed masters, hearing officers and other
quasi-judicial officers.

Courts use masters, hearing officers, and other quasi-judicial officers in vari-
ous ways. Some are full-time employees of a county; others are contracted by the
county or the court to preside over certain cases or portions of cases. In some
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cases, they make findings of fact, conclusions of law, and a recommended dispo-
sition to which only exceptions are permitted;' in other cases, their decision is
merely advisory.”

Masters, hearing officers, and other quasi-judicial officers are not subject to the
Code. The Application section of the Code provides:

(1) The provisions of this Code shall apply to all judges as defined in
paragraph (2) infra.

(2) A judge within the meaning of this Code is any one of the following
judicial officers who perform judicial functions, whether or not a lawyer: all
Supreme Court Justices; all Superior Court Judges; all Commonwealth Court
Judges; all Common Pleas Court Judges; all judges of the Philadelphia Munici-
pal Court, except for Traffic Division; and all senior judges as set forth in (3)
infra.

Masters, hearing officers, and other quasi-judicial officers who are “county-
level court employees who are under the supervision and authority of the Presi-
dent Judge” are subject to the Code of Conduct for Employees of the Unified
Judicial System (“Employee Code”). A footnote to (2), supra, notes:

.. .there is a Code of Conduct for Employees of the Unified Judicial Sys-
tem (““Employee Code”). It applies to “employees” defined as, ‘“Employ-
ees of the Unified Judicial System” and includes 1) all state-level court
employees, and 2) all county-level court employees who are under the
supervision and authority of the President Judge of a Judicial District of
Pennsylvania, unless otherwise indicated by Supreme Court order or
rule. . ..

The footnote further provides that:

.. .This Code and the Employee Code do not apply to nonemployee special
masters, commissioners, and judges pro tem.

Thus, masters, hearing officers and other quasi-judicial officers used on a con-
tract basis are not employees and are not subject to the Code or to the Employee
Code.

Nonetheless, a judge who has supervisory ‘“direction and control” over a mas-
ter, hearing officer, or other quasi-judicial officer, whether that person is a court
employee or a non-employee, has responsibility to ensure that the master, hear-
ing officer, or other quasi-judicial employee acts in a manner that is consistent
with the judge’s obligations under the Code.

Rule 2.12 of the Code provides:
Supervisory Duties.

(A) A judge shall require court staff, court officials, and others subject to
the judge’s direction and control to act in a manner consistent with the
judge’s obligations under this code.

!'See, e.g., PaR.C.P. 1920-55-2.
2 See, e.g., Pa.R.C.P. 1920-55-3.
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A non-exclusive list of these obligations includes: complying with the law,
Rule 1.1; promoting confidence in the judiciary, Rule 1.2; avoiding abuse of the
prestige of one’s position, Rule 1.3; being impartial and fair, Rule 2.2; perform-
ing one’s duties without bias or prejudice, Rule 2.3; avoiding external influences
on one’s conduct or decisions, Rule 2.4; performing one’s work competently and
diligently, Rule 2.5; ensuring the right to be heard, Rule 2.6; requiring order and
decorum in proceedings, Rule 2.8; avoiding ex parte communications, Rule 2.9;
and disqualifying oneself when appropriate, Rule 2.11.

In short, while masters, hearing officers, and other quasi-judicial officers are
not subject to the Code, some of them are subject to the Employee Code. In any
event, judges who have supervisory ‘“direction and control” over masters, hear-
ing officers, and other quasi-judicial officers are subject to Rule 2.12 of the Code,
which requires those judges to ensure that those masters, hearing officers and
other quasi-judicial employees act in a manner that is consistent with the appli-
cable obligations of the judge.

Although the Supreme Court designated the Ethics Committee as ‘“‘the
approved body to render advisory opinions regarding ethical concerns involving
judges, other judicial officers, and judicial candidates subject to the Code of
Judicial Conduct,” Code, Preamble (8), the Employee Code provides for state-
level court employees having questions regarding the Employee Code to contact
their employing judge, their employing court’s Executive Administrator, or AOPC
Human Resources, and for county-level court employees to contact their Presi-
dent Judge or District Court Administrator.

The “Rule of Reliance”

This Formal Advisory Opinion is intended to provide judges with broad guid-
ance regarding an issue of general concern among Pennsylvania’s judges.
Because this Formal Advisory Opinion does not address the specific facts of a
particular case, a judge does not receive the benefit of the “‘rule of reliance” by
reviewing the Committee’s general advice. If a judge has questions concerning
the application of these guidelines, the judge should make a written request for
advice from a member of the Committee, ordinarily from the representative for
the zone in which the judge sits. The Code provides that, although such opinions
are not per se binding on the Judicial Conduct Board, the Court of Judicial Dis-
cipline, or the Supreme Court of Pennsylvania, action taken in reliance thereon
shall be considered in determining whether discipline should be recommended or
imposed. CODE, PREAMBLE (8).

Source
The provisions of this § 19-1 adopted January 4, 2020, 50 Pa.B. 7.

[Next page is 39-1.]
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