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INN OF COURT COMMITTEE 
IMMIGRATION IN A COVID19 WORLD - BIO’S

Hon. Randall T. Eng

Of Counsel at Meyer, Suozzi, English & Klein, P.C. and former Presiding Justiee, Appellate 
Division, Seeond Department; Assoeiate Justiee, AD2; Justice of the Supreme Court, Queens 
County; Judge, New York City Criminal Court; Inspector General, New York City Department 
of Correction; Assistant District Attorney, Queens County; Adjunct Professor of Law at St. 
John’s University.

Hon. Randall T. Eng
Meyer Suozzi English & Klein, P.C.
990 Stewart Avenue - Suite 300 
Garden City, New York 11530 
(516) 741-6565

Robert Zausmer

1 was admitted to practice in 1974. I started my career with the Nassau County District Attorney 
in September 1973 (before I was formally admitted to the Bar) and worked there in the Appeals, 
County Court Trial Bureau and Major Offense Bureau until I left to enter private practice in 
January 1979. Since then, I have been a commercial litigator handling virtually any type of 
commercial litigation. I also have litigated cases involving Trusts and Estates in Surrogate Court 
and represented attorneys in Disciplinary proceedings before the Grievance Committee. I was a 
Partner at MSEK for over 30 years until I departed that firm in March 2019. I now work at 
Falcon, Rappaport & Berkman, a firm in Rockville Centre, where almost every lawyer is in his 
or her early 30’s. My role there is litigator, mentor and provider of advice as to how to raise 
young children.

Taniesha Allen

Taniesha Allen is an associate attorney with the Hofstra Law Center for Children, Families, and 
the Law. She primarily assists low income families with SCPA 17-A guardianships. She also 
serves as attorney for AIP and court evaluator in Article 81 guardianships. In addition, Taniesha 
regularly serves as a volunteer attorney for the Nassau Suffolk Law Services Committee 
Volunteer Lawyers Project where she helps low income clients facing evictions. She received a 
Bachelor’s degree in Business Administration and Economics from Stony Brook University in 
2012 and her Juris Doctorate from Hofstra University in 2016.



Harry H. Kutner, Jr.

Admitted for 47 years and still putting in long hours, Mr. Kutner followed a now by gone route 
of praetieing both civil and criminal law, in both federal and state courts, on the trial and 
appellate level. Extensive notable trial results have been achieved in civil rights, medical 
malpractice, personal injury and construction accidents, contract and collection, and criminal, all 
with a keen eye of recognition of legal issues mated with an unrelenting client representation.

Honored to be an early member of the Iim upon the personal invitation of the late inestimable 
Hon. Arthur D. Spatt, he enjoys training law students and young attorneys, evidenced by his 
frequently being a Program participant and the impetus for the Inn-Sight Series.

HARRY H. KUTNER, JR.
1325 Franklin Avenue - Suite 225 
Garden City, New York 11530 
(516) 741-1400

Matthew Vani is a second-year student at St. John's University School of Law. He graduated 
from the Cornell University School of Industrial and Labor Relations in 2019. At St. John's, he is 
the Director of Student Outreach for the Labor Relations & Employment Law Society and a staff 
member on the New York International Law Review. This past summer, he interned for the Hon. 
Leonard Livote in Queens Supreme Court Commercial Division.

Matthew Vani
St. John's University School of Law 
Candidate for J.D., 2022 
516-592-7406
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PROGRAM OUTLINE;
TIMED PROGRAM AGENDA

IMMIGRATION IN A COVID-I9 WORLD

7 minutes

7 minutes 

15 minutes

7 minutes

Opening remarks by Justice Randall Eng (ret.) as to the use of 
immigration policies in furtherance of political agendas in the midst of a 
global pandemic. A word about 8 USC Ch 7 Exclusion of Chinese, first 
enacted May 6, 1882 and repealed December 17, 1943.

Remarks by JAMES DRUKER on diversity trends in the US population.

An overview of ASYLUM by ROBERT ZAUSMER including 
historical, legal and political issues.

Presentation by TANIESHA ALLEN on FAMILY SEPARATIONS in 
the former and current administrations.

12 minutes

12 minutes

SKIT illustrating challenges faced by Central American family seeking 
asylum in the United States.

Overview of DACA (Deferred Action for Childhood Arrivals) by 
HARRY KUTNER.

7 minutes

12 minutes 

5 minutes

Review of significant court decisions concerning DACA by MOLLIE 
CARNEY.

SKIT illustrating challenges faced by DACA applicant.

JUSTICE ENG concluding remarks, including the rescission of the 
Trump travel ban orders.



DACA Timeline
• June 2012

o Janet Napolitano, the secretary of Homeland Security under President Obama, 
issued a three-page memo announcing a policy of “exercising prosecutorial 
discretion with respect to individuals who came to the United States as children.” 
In most instances, “these individuals lacked the intent to violate the law” when 
they entered the country illegally, she said.
Under the new propam, Homeland Security said it would “defer” deportation 
action against qualified individuals “for a period of two years, subject to 
renewal.” During that time, individuals would be permitted to work legally.
The memo specified that to qualify applicants must:

■ Have come to the United States under age 16;
■ Not be above the age of 30;
■ Have “continuously resided” in the U.S. for at least five years;
■ Be in school or had graduated, or had served in military; and,
■ Have not been convicted of a “felony offense or significant 

misdemeanor.”

o

o

November 2014
o Jeh Johnson, President Obama’s secretary of Homeland Security in his second 

term, announced a significant expansion of “deferred action” that would extend 
relief to as many as 4 million parents of U.S. citizens or permanent residents. 
(DAPA)

February 2015 (U.S. v. Texas)
o U.S. District Judge Andrew Hanen in Brownsville, Texas, issued a nationwide 

injunction to prevent the DAPA policy from taking effect. He was acting on a 
lawsuit brought by lawyers for Texas and 25 other states, all of which had 
Republican governors. They had alleged the DAPA policy was illegal because 
Congress had not granted such broad relief.
Affirmed by 5th cir. (5-4), and SCOTUS (4-4)o

• September 2017
o Elaine Duke, the acting secretary of Homeland Security for President Trump, 

issued a memo announcing the “rescission of Deferred Action for Childhood 
Arrivals.”
The Trump administration rescinds DACA; the then-acting Homeland Security 
Secretary Elaine Duke announced on September 15, 2017 that DACA would be 
phased out for current recipients and that no new requests for temporary 
protection from deportation under DACA would be granted.

o

o
January 2018 (Dep ‘t of Homeland Security v. Regents of the University of California) 

U.S. District Judge William Alsup in San Francisco issued a nationwide order 
blocking the Trump administration’s repeal of DACA. He said it was “based on a 
flawed legal premise” that the Obama-era policy was illegal. The judge acted on 
lawsuits brought by California and several other Democratic-led states. Judges in



New York and Washington, D.C., later handed down similar orders, and the 9th 
Circuit Court in San Francisco affirmed Alsup’s order in November.

o Due to the January 9, 2018 federal court order for preliminary injunction, USCIS 
announced on January 13, 2018 that the agency, “has resumed accepting requests 
to renew a grant of deferred action under DACA. Until further notice, and unless 
otherwise provided in this guidance, the DACA policy will be operated on the 
tei-ms in place before it was rescinded on Sept. 5,2017.

• June 2019
o The Supreme Court announced it will hear the Trump administration’s appeal in 

three consolidated cases, led by the California case known as Department of 
Homeland Security vs. Regents of the University of California. The court agreed 
to decide “whether DHS’s decision to wind dovra DACA is lawful.”

• June 2020 {Dep’t of Homeland Security v. Regents of the University of California)
o Supreme Court ruled (5-4) that DHS ’ s rescission of DACA violated the 

Administrative Proeedure Act (APA) because the agency did not provide a 
reasoned explanation for its action.

■ Rescission arbitrary and capricious
■ Did not address whether DACA was legal or sound policy, explicitly 

states “the dispute is instead primarily about the procedure the agency 
followed in [rescinding DACA]”

o This decision “restores DACA to its pre-September 5, 2017 status”

• July 17, 2020 {Casa de Maryland v. U.S. Dep’t of Homeland Security)
o Judge Grimm in the U.S. District Court in Maryland ordered that the Trump 

administration begin accepting new applicants (prior to this decision USCIS was 
renewing DACA status but not accepting new applications)

• July 28, 2020- Wolf Memorandum
o Acting Secretary of Homeland Security Chad F. Wolf announced that in response 

to the Supreme Court’s decision, the Department of Homeland Security will take 
action to thoughtfully consider the future of the DACA policy, including whether 
to fully rescind the program.
In the interim, the Department of Homeland Security would make the following 
changes to DACA immediately:

■ Reject all initial requests for DACA and associated applications for 
Employment Authorization Documents;

■ Reject new and pending requests for advanced parole absent 
exceptional circumstances; and,

■ Limit the period of renewed deferred action granted pursuant to the 
DACA poliey after the issuance of this memorandum to one year.

o

• November 14, 2020 (Batalla Vidal v. Wolf)
o Judge Garaufis in the E.D.N.Y. held Wolf was not lawfully serving as the 

Acting Secretary of Homeland Security when the Wolf Memorandum was



issued, because the Department of Homeland Security failed to follow its order 
of succession, as lawfully designated under the Homeland Security Act.

• December 4, 2020 (Batalla Vidal v. Wolf)
o Judge Garafms in the E.D.N. Y. held that because Wolf was not lawfully 

serving as the Acting Secretary of Homeland Security when the Wolf 
Memorandum was issued (per November 14 decision), the Wolf Memorandum 
is vacated, and DACA is currently governed by its terms “as they existed prior 
to the attempted rescission of September 2017.” 

o The court also ordered DHS post a public notice, within three days of the 
order, to be displayed prominently on its website and on the websites of all 
other relevant agencies, that it is accepting first-time requests for consideration 
of deferred action under DACA, renewal requests, and advance parole 
requests, based on the terms of the DACA program prior to September 5,
2017, and in accordance with this court's Memorandum & Order of November 
14, 2020. The notice must also make clear that deferred action and 
employment authorization documents (“EADs”) granted for only one year are 
extended to two years, in line with the pre-Wolf Memorandum policy.

• January 2021 - Biden issues “Preserving and Fortifying Deferred Action for Children 
Anivals”

o The Secretary of Homeland Security, in consultation with the Attorney General, 
shall take all actions he deems appropriate, consistent with applicable law, to 
preserve and fortify DACA.



United States Asylum Policy Research 
Matt Vani and Elizabeth Sheehan

I. Background of the United States Asylum System

According to the Universal Declaration of Human Rights, the right to seek asylum is a 

fundamental human right. G.A. Res. 217 (III) A, Universal Declaration of Human Rights, art. 14 

(Dec. 10, 1948). In order to qualify for asylum in the United States, an individual must meet the 

definition of a “refugee.” 8 U.S. Code § 1101 (42). A refugee is a person who is unable or 

unwilling to return to his or her home country because of a “well-founded fear of persecution” 

due to race, membership in a particular social group, political opinion, religion or national origin. 

Id. Further, an asylum-seeker must be present in the United States or seeking entry and asylum at 

the border. 8 U.S.C. § 1158(a)(1).

Under 8 U.S.C.S. § 1157 the President sets the cap for the number of refugees that can be 

admitted to the United States in a fiscal year based on humanitarian concerns or in the national 

interest. However, there is no cap on asylum-seekers.

II. Asylum Laws

A. Statutes

Refugee - a person who is unable or unwilling to return to his or her home country because of a 
“well-founded fear of persecution” due to race, membership in a particular social group, political 
opinion, religion, or national origin

• This definition comes from United Nations 1951 Convention and 1967 Protocols relating 
to the Status of Refugees of which the US is a party

• This definition is also in the Immigration and Nationality Act of 1952 (8 U.S.C. 1101 
Section 42)

8 U.S.C. - Refugee Act
• Filed as an amendment to the Immigration and Nationality Act
• Incorporated the definition of refugee into US law and provided the legal basis for 

today’s U.S. Refugee Admissions Program (USRAP)



• § 1522 Establishes a refugee resettle program including a permanent procedure for 
admitting refugees to the United States for humanitarian reasons.

SU.S.C.A. § 1158 Asylum
• The Immigration and Nationality Act (INA) sets forth the procedures for the application 

of asylum
• § 1158 (b)( 1 )(A) The Secretary of Homeland Security or the Attorney General may grant 

asylum to an alien who has applied for asylum in accordance with the requirements and 
procedures established by the Secretary of Homeland Security or the Attorney General 
under this section if the Secretary of Homeland Security or the Attorney General 
determines that such alien is a refugee within the meaning of section 101(a)(42)(A)

Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA) - established 
the expedited removal process

• The Act mandates that immigrants who are unlawfully present in the U.S. for 180 days 
but under 365 days must remain outside the United States for three years unless pardoned

• The act allows for the deportation of undocumented immigrants who commit a 
misdemeanor or felony

• Individuals arriving in this country without valid entry documents may be summarily 
returned to their countries of origin “without further hearing or review.”

• Persons with credible fear were screened out of expedited removal. Credible fear is a 
lower threshold than well-founded fear,

• 8U.S.C. §1225

B. Department of Homeland Security (DHS) Regulations 

Credible Fear of Persecution and Torture Determinations “Lesson Plan”

• The Lesson Plan” directs Asylum Officers on how to make credible fear determinations.
• History of recent revisions: April 14, 2006; March 7, 2013; February 28, 2014- February 

13, 2017; April 30, 2019; September 30, 2019
• See. Kiakombua v. Wolf, 19-CV-1872 KBJ, 2020 WL 6392824 (D.D.C. Oct. 31, 2020).

Asylum Cooperative Agreements - “Safe third country agreements”
• Pursuant to the Immigration and Nationality Act § 208(a)(2)(A) the Attorney General 

may bar asylum seekers from applying for asyium within the United States, and remove 
them to a country pursuant to a bilateral or multilateral agreement.

III. Evolution of Asylum under the Trump Administration



A. Timeline

January 25, 2017: Executive Order 13767 Border Security and Immigration Enforcement 
Improvements

• Called for a wall on the Southern border of the United States and additional detention 
centers to be built near the border

• “The Secretary shall take all appropriate action and allocate all legally available resources 
to immediately construct, operate, control, or establish contracts to construct, operate, or 
control facilities to detain aliens at or near the land border with Mexico.” *8794

• It is the policy of the executive branch to end the abuse of parole and asylum provisions 
currently used to prevent the lawful removal of removable aliens.” *8796

• Section 5 (Detention Facilities) directs the Secretary to assign asylum officers to 
detention facilities to conduct credible fear determinations, which is an essential 
component of the asylum process (8 U.S.C. § 1225(b)(1))

• Section 11 (parole, asylum, and removal) directs the Secretary to take action to ensure 
asylum referrals and credible fear determinations “are conducted in a manner consistent 
with the plain language of those provisions”

• Citation; 82 FR 8793

January 25, 2017: Executive Order 13768 Enhancing Public Safety in the Interior of the United
States

• Penalizes sanctuary cities who refused to comply with immigration enforcement by 
declaring them ineligible for Federal grants from the Department of Homeland Security 
and other parts of the Federal government

• Citation: 82 FR 8799

February 2017: USCIS raises the threshold for demonstrating credible fear in asylum interviews
• These interviews are required before an asylum seeker is able to present a claim to an 

immigrationjudge
• Eliminates exemption for Cubans from Expedited Removal
• Removes the guidance that "[wjhen there is reasonable doubt regarding the outcome of a 

credible fear determination, the applicant likely merits a positive credible fear 
determination," (Section II, Background; pp 6-12)

• Removes the "significant possibility" language from the discussion of the applicant 
establishing identity and credibility. (Section VI, Credibility; pp. 18-23, 47)

• lMh2Sl/Aymyjiihu).rg/infonet/iiscis-exeaitrveisumjnaj;yj:pjj:,c^^^^^^^^

July 2017; ICE ends the Family Case Management Program



• Family Case Management Program was launched in 2016 with the goal of keeping 
asylum seeking families together

• Under the program, families who passed a credible fear interview and were determined (o 
be good candidates for a less-secure form of release — typically vulnerable populations 
like pregnant women, mothers who are nursing or moms with young children — were 
given a caseworker who helped educate them on their rights and responsibilities

• The program was ended by the Trump administration
• .hUTSl''/wyw,.n_bcncws,c:oin/storvlino/iminigi-ation-border-crisis/obama-era-piloi-progi-niiy- 

ke]2!r:iSgylum-seeldne-miarant-families-toaether-n88.5.S96

March 2018: Attorney General Jeff Sessions vacates decision in Matter of E-F-H-L
• This decision eliminated the rights of asylum seekers to testify on their behalf
• 27 I&N Dec. 226 (A.G. 2018)

April 2018; Attorney General Jeff Sessions announces a “zero-tolerance” policy regarding
arriving migrants under 8 U.S.C. 1325(a)

• a new “zero-tolerance policy” for offenses under 8 U.S.C. § 1325(a), which prohibits 
both attempted illegal entry and illegal entry into the United States by an alien.

• This policy leads to mass family separations as parents are prosecuted and children are 
taken into custody

• Department of Justice issued this policy via press release 18-417

June 2018: Attorney General Jeff Sessions overrules the decision in Matter of A-B-
• An applicant seeking to establish persecution based on violent conduct of a private actor 

must show more than the government’s difficulty controlling private behavior. The 
applicant must show that the government condoned the private actions or demonstrated 
an inability to protect the victims.

• This decision limited the availability of asylum for survivors of domestic violence and 
gang violence.

• 27 I&N Dec. 316 (A.G. 2018)

September 2018: Special Review - Initial Observations Regarding Family Separation Issues
Under the Zero Tolerance Policy is released

• This report explains the policy of metering which is turning back asylum seekers at points 
of entry and forcing them to wait on lines for weeks

• The report explains how metering leads to less asylum seekers and may have led to more 
illegal border crossings

• OIG-18-84

November 2018: Asylum Ban 1.0



Interim Final Rule published by the DOJ and DHS proclaiming “aliens subject to such a 
proclamation concerning the southern border, but who contravene such a proclamation by 
entering the United States after the effective date of such a proclamation, are ineligible 
for asylum”
83 FR 55934
DC Federal Court declared the rule illegal 
O.A. V. Trump. 404 F. Supp. 3d 109 (D.D.C. 2019)

January 24, 2019: Migrant Protection Protocols
• I'he Migrant Protection Protocols (MPP) are a U.S. Government action whereby certain 

foreign individuals entering or seeking admission to the U.S. from Mexico - illegally or 
without proper documentation - may be returned to Mexico and wait outside of the U.S. 
for the duration of their immigration proceedings, where Mexico will provide them with 
all appropriate humanitarian protections for the duration of their stay.

• DHS Memo https://www.dhs.gov/news/2019/01/24/migrant-Drotection-Drotocols

April 30, 2019: USCIS revised the Credible Fear “Lesson Plan”
• Kiakombua v. Wolf, 19-CV-1872 KBJ, 2020 WL 6392824 (D.D.C. Oct. 31, 

2020)(vacating “The Lesson Plan” because some provisions conflate the requirements set 
forth in the INA and cannot be severed from the document).

May 2019: USCIS memo on Updated Procedures for Asylum Applications Filed by
Unaccompanied Alien Children released

• This memo makes it more difficult on unaccompanied children seeking seeking asylum
• “As the party invoking USCIS jurisdiction, the individual filing for asylum bears the 

burden to establish that he or she met the UAC definition”
• HQRAIO 120/12a
• In 2019 a Federal District court issued an Temporary Restraining Order regarding the 

implementation of the memo

July 16, 2019: Asylum Eligibility and Procedural Modifications
• Departments of Justice and Homeland Security published an interim final rule altering 

asylum eligibility under 8 C.F.R. 208.13(c) and 8 C.F.R. 1208.13(c) for asylum-seekers 
entering the United States via the southern border. The rule bars an individual from 
applying for asylum unless he or she applied for asylum in a third country passed through 
en route to the United States.

• Citation: 84 FR 33829
• Capital Area Immigrants' Rights Coal. v. Trump (' 'CAIRII"), — F. Supp. 3d —, 2020 

WL 3542481 (D.D.C. June 30, 2020)(holding the interim final rule is a violation of the 
Administrative Procedure Act and Due Process under the Fifth Amendment).

https://w


• East Bay Sanctuary Covenant v. Ban\ 588 U.S. _ (Sept. 11, 2019)(reinstating the interim 
ruie).

September 26, 2019; Enhancing State and Local Involvement in Refugee Resettlement (EO 
13888)

• Established an “opt-in” system where states and localities must give affirmative consent 
for refugees to be resettled in that jurisdiction.

• HIAS, Inc. V. Trump (Jan. 8 2021) WL 69994 - Affirmed the District Court’s grant of a 
preliminary injunction enjoining EO 13,888 as a violation of the Refugee Act (8 U.S.C.S. 
§ 1522) because it effectively supplanted the Act’s established process for asylum,

November 14, 2019: U.S. Citizenship and Immigration Services Fee Schedule and Changes to 
Certain Other Immigration Benefit Request Requirements

• DHS proposed to establish a $50 fee for asylum applications (Form 1-589) filed with 
USCIS. The regulation would also increase other fees charged by USCIS by an average 
of20%.

• Citation: 84 FR 62280

November 19, 2019: Implementing Bilateral and Multilateral Asylum Cooperative Agreements 
Under the Immigration and Nationality Act

• Modified existing regulations to provide for the implementation of Asylum Cooperative 
Agreements (ACAs) with Guatemala, Honduras, and El Salvador. Under the rule, DHS 
asylum officers have authority to make thresholds determinations as to whether 
individuals are eligible for asylum pursuant to those agreements.

• Citation: 84 FR 63994

June 2020: pepartment of Homeland Security v. Thuraissigiani
• Facts: The defendant was a member of the Tamil population in Sri Lanka, and 

apprehended within 25 feet of the U.S. southern border. An asylum officer determined 
Thuraissigiam had not established a credible fear of persecution.

• Issue; Whether an asylum seeker can file in federal district court a petition for habeas 
corpus to review the asylum officer’s decision.

• Holding § 1252(e)(2) does not violate the suspension clause and due process clause. The 
decision confirmed limited and narrow judicial review over expedited removal.

August 3, 2020: U.S. Citizenship and Immigration Services Fee Schedule and Changes to 
Certain Other Immigration Benefit Request Requirements

• DHS published a final rule in the Federal Register effective October 2, 2020, 
significantly altering the USCIS fee schedule establishing a $50 fee for Form 1-589.

• Citation: 85 FR 46788

i Commented [IjiThls decision holds increased weight 
: given the stringent immigration policies implemented 
; during the Trump administration.



• Immigrant Leg. Resource Clr. v. Wolf, 20-CV-05883-JSW, 2020 WL 5798269 (N.D. Cal, 
Sept. 29, 2020)(granting a motion for a preliminary injunction).

December 17, 2020: Asylum Eligibility and Procedural Modifications
• Published a final rule modifying the interim final rule published on July 16, 2019.
• Citation: 85 FR 82260

B. Implications of the COVID-19 Global Pandemic.

Under the IIRIRA, an individual seeking asylum must apply within one year of his or her 

arrival into the United States. 8 U.S.C. § 1158(a)(2)(B). With the onset of the global COVID-19 

pandemic, in-person hearings and interviews with USCIS were temporarily suspended. Further, 

public health efforts to contain the virus have reduced access to transportation, legal services, 

and technology impairing an asylum seeker’s ability to file an application in accordance with the 

IIRIRA.

• Impact of COVID-19 on the Immigration System (ABA summaries): 
.hlIpsf/Anyw,iimajauibar.,org/g!:oyp_s/pu_b]ic_jmg;est/mjniigrgloii/lnimigr 
tlBdates/impiict-of-covid-19-on-the-immieralion-svsiem/

• Impact of COVID-19 on the I-Year Asylum Ban: 
https://plus.lcxis.coin/ani/permalink/663Sr)e6e-586d-46d4-be08-
61 a6537442a7/'?coiite,xt=i 530671

http.s:/Aywvv.americaiiimmiai'ationcouiicil.org/i-c.search/overview-u.s-rcfiigcc-law-and-nolicv

https://plus.lcxis.coin/ani/permalink/663Sr)e6e-586d-46d4-be08-


DACA (Dreamers) 800,000

JAIRO

Bom January 2002

Arrived undocumented from Mexico in February 2007 with father and mother.

Has lived continuously in New York City (Brooklyn and the Bronx)

Has two younger sisters both born in New York. Father has worked off the books doing 

construction and janitorial work. Mother has done off the books domestic work and child care. 

Jairo has been arrested twice. Received YO treatment for Marijuana possession at age 17 and 

pleaded guilty to petit larceny (reduced from robbery 3) at age 19.

Application in March 2018 for DACA status. Is he qualified?

Assuming he gets DACA. Comes up for two year renewal in 2020.

Rules say you need to apply 150 days before expiration of status.

Sept. 5, 2017 AG Sessions announced that DACA was ending and implementation to be in 

6 months. No more renewal applications.

Later in 2018 federal courts ordered feds to renew DACA.

Nov. 12, 2019 US Supreme Court blocked cancellation of DACA calling procedure arbitrary and 

capricious.

January 20, 2021, President Biden signs executive order reinstating DACA.



ASYLUM SKIT

Juan, Maria, and son Javier (age 10) and daughter Anna (age 8) have arrived in Juarez,

Mexico fiom Nicaragua and seek asylum in the US at the El Paso, Texas Port of Entry.

Maria has been extorted at home and threatened with kidnapping and assault by gang members 

who are aware that she has relatives in the US who could send money. Juan is employed 

in odd jobs and has not been personally threatened by gangs but is aware of their overtures 

to Maria.

Upon being medically screened, all four family members tested positive for Covid-19. Juan 

and Maria have mild symptoms while the children are both asymptomatic.



2/9/2021 Proclamation on Ending Discriminatory Bans on Entry to The United States | The White House

BRIEFING ROOM

Proclamation on Ending Discriminatory Bans on Entry to
The United States

JANUARY 20, 2021 » PRESIDENTIAL ACTIONS

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA

A PROCLAMATION

The United States was built on a foundation of religious freedom and tolerance, a principle 

enshrined in the United States Constitution. Nevertheless, the previous administration 

enacted a number of Executive Orders and Presidential Proclamations that prevented certain 

individuals from entering the United States — first from primarily Muslim countries, and later, 
from largely African countries. Those actions are a stain on our national conscience and are 

inconsistent with our long history of welcoming people of all faiths and no faith at all.

Beyond contravening our values, these Executive Orders and Proclamations have undermined 

our national security. They have jeopardized our global network of alliances and partnerships 

and are a moral blight that has dulled the power of our example the world over. And they have 

separated loved ones, inflicting pain that will ripple for years to come. They are just plain 

wrong.

Make no mistake, where there are threats to our Nation, we will address them. Where there 

are opportunities to strengthen information-sharing with partners, we will pursue them. And 

when visa applicants request entry to the United States, we will apply a rigorous, 
individualized vetting system. But we will not turn our backs on our values with 

discriminatory bans on entry into the United States.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States, by the authority 

vested in me by the Constitution and the laws of the United States of America, including 

sections 212(f) and 215(a) of the Immigration and Nationality Act, 8 U.S.C. 1182(f) and 1185(a), 
hereby find that it is in the interests of the United States to revoke Executive Order 13780 of 

March 6, 2017 (Protecting the Nation From Foreign Terrorist Entry Into the United States), 
Proclamation 9645 of September 24, 2017 (Enhancing Vetting Capabilities and Processes for
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Detecting Attempted Entry Into the United States by Terrorists or Other Public-Safety 

Threats), Proclamation 9723 of April 10, 2018 (Maintaining Enhanced Vetting Capabilities and 

Processes for Detecting Attempted Entry Into the United States by Terrorists or Other Public- 

Safety Threats), and Proclamation 9983 of January 31, 2020 (Improving Enhanced Vetting 

Capabilities and Processes for Detecting Attempted Entry Into the United States by Terrorists 

or Other Public-Safety Threats). Our national security will be enhanced by revoking the 

Executive Order and Proclamations.

Accordingly, I hereby proclaim:

Section 1. Revocations. Executive Order 13780, and Proclamations 9645, 9723, and 9983 are 

hereby revoked.

Sec. 2. Resumption of Visa Processing and Clearing the Backlog of Cases in Waiver 

Processing, (a) The Secretary of State shall direct all Embassies and Consulates, consistent 
with applicable law and visa processing procedures, including any related to coronavirus 

disease 2019 (COVID-19), to resume visa processing in a manner consistent with the revocation 

of the Executive Order and Proclamations specified in section 1 of this proclamation.

(b) Within 45 days of the date of this proclamation, the Secretary of State shall provide to the 

President a report that includes the following elements:

(i) The number of visa applicants who were being considered for a waiver of restrictions 

under Proclamation 9645 or 9983 on the date of this proclamation and a plan for expeditiously 

adjudicating their pending visa applications.

(ii) A proposal to ensure that individuals whose immigrant visa applications were denied on 

the basis of the suspension and restriction on entry imposed by Proclamation 9645 or 9983 may 

have their applications reconsidered. This proposal shall consider whether to reopen 

immigrant visa applications that were denied due to the suspension and restriction on entry 

imposed by Proclamation 9645 or 9983, whether it is necessary to charge an additional fee to 

process those visa applications, and development of a plan for the Department of State to 

expedite consideration of those visa applications.

(iii) A plan to ensure that visa applicants are not prejudiced as a result of a previous visa denial 
due to the suspension and restriction on entry imposed by Proclamation 9645 or 9983 if they 

choose to re-apply for a visa.

Sec. 3. Review of Information-Sharing Relationships and a Plan to Strengthen 

Partnerships. Within 120 days of the date of this proclamation, the Secretary of State and the
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Secretary of Homeland Security in consultation with the Director of National Intelligence, 
shall provide to the President a report consisting of the following elements:

(a) A description of the current screening and vetting procedures for those seeking immigrant 
and nonimmigrant entry to the United States. This should include information about any 

procedures put in place as a result of any of the Executive Order and Proclamations revoked in 

section 1 of this proclamation and should also include an evaluation of the usefulness of form 

DS-5535.

(b) A review of foreign government information-sharing practices vis-a-vis the United States 

in order to evaluate the efficacy of those practices, their contribution to processes for 

screening and vetting those individuals seeking entry to the United States as immigrants and 

nonimmigrants, and how the United States ensures the accuracy and reliability of the 

information provided by foreign governments.

(c) Recommendations to improve screening and vetting activities, including diplomatic efforts 

to improve international information-sharing, use of foreign assistance funds, where 

appropriate, to support capacity building for information-sharing and identity-management 
practices, and ways to further integrate relevant executive department and agency data into 

the vetting system.

(d) A review of the current use of social media identifiers in the screening and vetting process, 
including an assessment of whether this use has meaningfully improved screening and vetting, 
and recommendations in light of this assessment.

Sec. 4. General Provisions, (a) Nothing in this proclamation shall be construed to impair or 

otherwise affect:

(i) the authority granted by law to an executive department or agency, or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget relating to 

budgetary, administrative, or legislative proposals.

(b) This proclamation shall be implemented in a manner consistent with applicable law and 

subject to the availability of appropriations.

(c) This proclamation is not intended to, and does not, create any right or benefit, substantive 

or procedural, enforceable at law or in equity by any party against the United States, its 

departments, agencies, or entities, its officers, employees, or agents, or any other person.
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IN WITNESS WHEREOF, I have hereunto set my hand this twentieth day of January, in the 

year of our Lord two thousand twenty-one, and of the Independence of the United States 

of America the two hundred and forty-fifth.

JOSEPH R. BIDEN JR.

https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/proclamation-ending-discriminatory-bans-on-entry-to-the-united-states/ 4/4

https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/proclamation-ending-discriminatory-bans-on-entry-to-the-united-states/


^ RSS

JUNE 28. 2018 3:20PIV;

Defenses of Separating Children from Parents—And Why Theyfe

BY David J. Bier

President Trump ordered the end of his child separation policy, and a court has ordered the reunification of parents who were 
separated from their children. The Department of Homeland Security (DHS) has said it wffl stop referring parents, but many 
conservatives felt that the family separation was a positive development in the fight against iUegal immigration and even 
required by law, so here is a review of nine of their most common defenses of the policy.

1. "It’s the law, and that’s what the law states.” -White House Press Secretary Sarah Huckabee Sanders

® No, it doesn’t, and in many cases, the law prohibits criminal prosecutions.

No law requires Immigrant children to be separated from their parents. Under the Trump administration’s "zero tolerance" 
policy, DHS chose to refer to the Department of Justice (DOJ) twice as many border crossers—and far more parents—for 
prosecution for "improper entry” under 8 U.S.C. 132S. This law provides that "any alien who... attempts to enter the United 
States at any time or place other than as designated by immigration officers... shaU... be fined... or imprisoned not more than 
6 months.” Those who claim that this statute requires separation must defend the view that it 1) requires referring all offenders 
for prosecution, 2) requires separating children during that referral, 3) requires prosecutors to seek jail time, and 4) allows no 
exceptions.

None of these four claims are true. 1) The "shall” in this statute doesn’t require prosecution of every single offender, but rather 
limits the penalties to be imposed ("shall be... not more than”). As DOJ’s own manual affirms, "tlie prosecutor has wide latitude 
in determining when, whom, how, and even whether to prosecute... [asl has been recognized on numerous occasions by the 
courts” (citing a half a dozen cases). The statute, however, specifies the maximum or minimum penalties should the prosecutor 
decide to prosecute. 2) In any case, nothing in this statute requires that—in the process of DHS’s referral for prosecution—a 
parent be separated from their child, and 3) the statute explicitly allows prosecutors not to seek jail time. In response to an ACLU 
lawsuit. DOJ even aimttled to the court that the detention and prosecution decisions are entirely "discretionary."

4) As importantly, 8 U.S.C. 11S8 provides that "Any alien who... arrives in the United States (whether or not at a designated port 
of arrival...), irrespective of such alien’s status, may apply for asylum..." In otlier words, it is completely legal for illegal 
immigrants to apply for asylum not at a designated port of entry. Congress enacted the statute permitting asylum in 1980 after it 
criminalized Improper entry in 1SS2, Indicating that it did not envision asylees being prosecuted. Moreover, the United States is 
a party to the United Nations 1951 Refugee Convention. Article 31 prohibits, with some exceptions, "penalties, on account of 
Olegal entry or presence” on refugees because "the seeking of asylum can require refugees to breach immigration rules,” The 
DHS Office of Inspector General has found prosecuting asylum seekers at the border “may violate U.S. treaty obligations” under 
the Convention.

Congress has certainly never made it mandatory to separate families. In fact, the House Committee on Appropriations in 200S 
under Republican control stipulated in its report attached to the annual appropriations bill that it “expects DHS to release 
families or use alternative to detention such as the Intensive Supervised Appearance Program whenever possible,” and that if 
detention is temporarUy necessary or otherwise unavoidable, it “directs DHS to use appropriate detention space to house them 
together.”

2. “If you are seeWng asytam for your family, there is no reason to break the law and illegally cross between ports of 
entry.” -DHS Secretary Kirstjen Nielsen

False. Secretary Nielsen has admitted DHS is turning back many a^lum seekers at ports of entry and that it is still separating 
many families who are admitted at ports.

In January 2017, the American Immigration Council (AIC) filed a complaint about the DHS’s practice of turning away asylum 
seekers at ports of entry. Human Rights First documented numerous other cases in May 2017, concluding that the policy “is 
pushing some asylum seekers to dangerously cross the border between formal entry points.” In July, AIC filed a class action 
lawsuit challenging the policy. In December 2017, NPR reported that DHS officials at a port in San Diego were teUing asylees
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from Central America “they can't come in." In June 2018, the Atlantic published video of asylum seekers being turned back at 
ports of entry—one man was turned back 20 times in four days. This forced them to sleep homeless under a bridge in Mexico. 
The same month, the Intercept reported on the officials in Texas rejecting asylum seekers from Central America, producing 
video of the illegal actions, and the Washington Post reported on a father with a 15-year-old son whom CBP officials had 
rejected nine times over the course of nine days. Here are many other cases.

In April 2018, Secretary Nielsen herself admitted this was happening and said. “We are metering, which means that if we don’t 
have the resources to let them in on a particular day, they are going to have to come back.” It is illegal under 8 U.S.C. 1138 to 
refuse to allow a person to submit an asylum application. It takes minimal resources to process an asylum claim, so the idea that 
they need to stop processing now is baseless. Moreover, because the practice has forced homeless, hungry, and desperate people 
to cross between the ports, DHS still has to process the claims, while at the same time, it has chosen to expend resources to arrest 
them, refer them for criminal prosecution, and house the children in detention facilities—all of which is more expensive than 
processing the original claim.

Finally, DHS is still separating some families who presented themselves at ports of entry for asylum. Secretary Nielsen has stated 
that "for those seeking asylum at ports of entry... we only separate if the child is in danger, there is no custodial relationship 
between ‘famUy’ members, or if the adult has broken the law." The ACLU filed a lawsuit on behalf of a woman who DHS 
separated from her 7-year-oM daughter after she turned herself in at a port of entry. DHS eventually returned the child five 
months later without an apology. In December 2017, DHS separated four fathers from their children, claiming that it couldn’t 
verify their relationships. Many other cases have been documented by Erika Pinheiro, policy and litigation director at A1 Otro 
Lado. The separation policy is far broader than DHS maintains.

3. “If yon as a parent break Into a house, yon will be incarcerated by police and thereby separated from your family. 
We’re doing the same thing at the border.” -DHS Secretary Kirstjen Nielsen

® No, it's not the same. Burglary is a serious crime and generally a felony. Illegal entry is not.

Ignoring the illegality of prosecuting asylum seekers and setting aside the fact that there is no requirement to prosecute, illegal 
entry is a misdemeanor offense. Illegal entry is most similar to technical violations of motor vehicle law, such as driving without 
a license, not breaking and entering, because it amounts to nothing more than movement without a proper permit. Many 
misdemeanors do not even require police to take a person into custody at all. A variety of traffic offenses—including driving 
without a license, operating an unregistered vehicle, speeding, and other offenses—are misdemeanors In dozens of states. In 
general, police simply issue a summons to appear in court (for an example, see the Virginia code here). If a child is in the 
vehicle, tiiey are not separated from the parent pending the final dispensation of the case.

In the unusual cases in which a parent is brought into custody for such a violation, the children either wait in the police station 
while the parent is processed or are handed off to a relative. For example, in the case of Gai! Atwater v. City ofLago Vista, 
a local police officer arrested Atwater for a seatbelt violation with children in the car. The officer initially said that the children 
could come to the police station, but allowed a friend of Atwater to pick them up. In other words, there is a massive difference 
between the treatment of minor offenses committed by Americans and these parents coming to the border. Moreover, if U.S. 
parents and chOdren are separated for these types of offenses—as in the Atwater case—it is an outrage, not a justification for 
further separations.

4. “The separation of parents and their cMMren is because of a court ruling." -Speaker Paul Eyan

® No, it only requires the government to treat children humanely.

No court case requires the separation of parents and children. Defenders of the Trump policy point to the Flores settlement 
agreement and the Ninth Circuit’s 2016 interpretation of it, but neither requires family separation.

In 1985, Border Patrol arrested a IS-year-old Salvadoran girl named Jenny Lisette Flores attempting to cross the border illegaOy. 
She was attempting to reunite with her mother who had come to the United States during El Salvador’s long and Moody civil 
war. She—and all other minors in government custody—were subject to abuse, detained alongside adults, and forced to 
undergo daily strip searches, which a judge found violated the Constitution in 1988. After more than a decade of litigation over 
her case, the Clinton administration settled, entering into an agreement that specified standards for facilities for minors and 
required the government to quickly place minors in "the least restrictive setting appropriate to the minor’s age and special 
needs.” The Ninth Circuit in 2016 found that it "unambiguously applies both to minors who are accompanied and 
unaccompanied by their parents.’’

Nothing in the Flores settlement or the Ninth Circuit decision mandates that children be separated from their parents—just the 
opposite: Flores requires that they be reunited with them if they happen into government custody alone. Minors are only to be 
separated from “unrelated adults.” The Trump administration argues that because Flores mandates the release of children 
within 20 days, it requires them to separate chEdren from their parents who are still in custody. This is false. Flores does not 
prohibit the release of parents, which would keep the famEy unit together as long as their case is pending (argument 45 below 
shows how this can be workable).
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In any case, Flores was not the origin of the family separation policy because it only governs DHS custody determinations. The 
separation of children and parents started up in earnest tliis year because DHS decided to transfer to DOJ—and DOJ decided to 
prosecute—parents who had crossed the border with children.

5. “Adults and children were simply being released in the country [when] we refused to prosecute these adults for illegal 
entry,” -Attorney General Jeff Sessions

• Prosecution doesn’t prevent eventual release, and alternatives to detention work and save money.

Prosecutions for iUegal entry do not prevent release into the United States. After the 9® Circuit clarified that Flores applied to all 
minors, the Obama administration did decide to release both parents and children pending determinations on their asylum 
claims, rather than separate the children from the parents. But prosecutions for illegal entry only delay deportation for those 
without a credible asylum claim and do not prevent release of asylum seekers by the DHS after DOJ is finished prosecuting them. 
In fact, the criminal prosecutions often only take a few days to process because defendants are prosecuted in mass, and most 
plead guilty as quickly as possible (particularly when they are separated from their children). After the prosecution, the parents 
are sent back to DHS custody—-jBSt mot with their Mis.

While families were released in 2015 and 2016, the Obama administration created alternatives to detention that included bonds, 
electronic monitoring, and community management. These programs resulted in high levels of compliance among asylum 
seekers pursuing their claims in immigration court. In 2016,83 percent of those released on bonds showed up in court. The 
Intensive Supervision Appearance Program (ISAP) resulted In appearance rates of 99.6 percent. The Family Case Management 
Program (FCMP) uses caseworkers to help immigrants comply, and 100 percent of the immigrants in the program showed up for 
their court hearings. Nonetheless, the Tramp administration terminated this program in June 2017. The FamOy Placement 
Alternatives program which relies on community monitoring achieved a 97 percent appearance rate, at a cost of just $50 per 
day per family, compared to the estimated detention cost of $798 per family. In other words, there are cheaper alternatives to 
detention.

6. “It would be a tough deterrent." -White House Chief of Staff John Kelly

® Famify separation has failed to deter people from coming, and it is cruel and illegal to deter asylum seekers from seeking 
safety in the United States.

No evidence has emerged that famOy separation has done much to deter illegal immigration. DHS experimented with famOy 
separation In a single border sector around El Paso from July to November 2017. As Data Lind at Vox first reported, the number 
of families coming through that sector actually increased 64 percent during the experiment from 231 to 379. May was the first 
month that saw the policy applied across the entire border, and the number of families stayed virtually th® same from April 
through the end of May. In general, the number of families has increased from a monthly average of 6,301 in 2017 to 7,389 in 
2018, despite increasingly harsh enforcement.

In any case, it is entirely legal to seek asylum at or between ports of entry, and prosecuting asylum seekers in order to deter 
them from fleeing violence is illegal and cruel. Kelly has said that he wants to deter them because the journey is so dangerous. 
But the migrants are aware of the risks. A UNICEF report from 2016 highlights stories of Central Americans who are planning to 
travel or have attempted to travel to the United States, including a boy who lost his leg falling from a train on the way. Still, he 
predicts that his siblings will eventually make their own attempts to get to the United States. As UNICEF concludes, “Anyone who 
fled from a gang or other criminal organizations is at high risk of being attacked, raped or killed upon returning home.” Dozens 
of deported Central Americans, including some children, have already been murdered. The repeated attempts of people who 
were deported further highlights that they consider the dangerous journey a risk worth taking.

7. “The Mds are being used as pawns by the smugglers and the traffickers.” -DHS Sec. Kirstjen Nielsen

® False. DHS statistics show that 99.8 percent of all families were not alleged smugglers.

DHS alleges that 237 individuals of the 106,724 who entered as a famfly unit from October 2016 to February 2018 pretended to 
be the parent of a unrelated child—that is 0.2 percent of all family members. It is important to remember that this is just what 
DHS alleges, not what it has proven in court. Some of these parents dispute DHS’s findings, claiming that they are the parents of 
the children, and have now been wrongfully separated from them.

8. “Our issue is strong borders, mo crime; their issue is open borders, let MS-13 all over our country.” -President Trump

® False. Latin American immigrants, including illegal immigrants, are less likely to commit crimes.

In 2016, immigrants from Latin America were about half as likely to end up committing crimes and being incarcerated in the 
United States as native-born Americans. Even illegal immigrants from Latin America—who can be incarcerated in detention and 
prisons purely for immigration offenses (as the administration is doing)—are significantly less likely to be incarcerated in the 
United States than people born in the United States. A substantial body of research now shows that immigration has reduced 
crime rates in general across the United States.
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9. "SHch a difference in the media coverage of the same immigration policies between the Obama Administration and 
oars.” - President Tramp

» Obama’s flawed policies don’t justify Trump’s, and while Obama did occasionally separate some families, Trump not only 
increased the practice dramatically—he made it mandatory.

President Obama never had an explicit policy of separating famOies. Nonetheless, the Obama administration’s activities should 
not be downplayed. Virtually al the actions that the Trump administration has taken are ramped up versions of policies and 
practices of the prior administration. American Immigration Council filed a complaint on behalf of five asylum seekers denied 
access to ports of entry in early January 2017 before President Trump took office and called the practice "systematic.” Lutheran 
Immigration and Refugee Service, Women's Refugee Commission, and Kids in Need of Defense published a report the same 
month describing numerous reports of family separation as a consequence of criminal prosecutions.

But DHS turned the problematic procedures under the Obama administration into official policy—indeed, appearing to even 
intentionally target parents with children as a deterrent. Under Obama, DOJ’s policy was generally not to prosecute parents 
traveling with children (though it is clear that DHS did not always refrain from referring parents to DOJ for criminal 
prosecution). In any case, under Trump, the share of border crossers that were prosecuted shot np from 30 percent to 60 
percent (not quite "zero tolerance,” but moving in that direction). DHS has not published statistics on the number of separated 
families over time, but in May through June 2018, the policy separated between 2,300 and 3,000 chUdren from their parents. The 
number of cases before the policy is unknown, but likely in the dozens per month or fewer.
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Legal Considerations for Separating Families at the Border
By Carri® Cordero Tuesday, June 19,2018,11:50 AM

Reports spilling out of detention centers and immigration proceedings in McAllen, Tex. and elsewhere along the southern border include 
new details about the measures government officials are taking to separate children from their parents. The families are being separated 
while in government custody as a result of the agreement by the Departments of Justice and Homeland Security to achieve a goal of 100 
percent prosecution for cases of illegal entry into the United States.

Last week, I shared some thoughts-based on my experience working on sensitive counterterrorism cases at the Justice Department in the 
post-9/11 era-regarding the ethical dilemma that federal agents, lawyers and other professionals face each day they are directed to 
implement the new policy of separating children from their parents. This post raises issues regarding the rights of the affected children and 
potential legal exposure faced by the workforce implementing this policy. None of the legal issues discussed below should be read in 
isolation; the ethical arguments for immediately ceasing this practice remain.

After Homeland Security Secretary Kirstjen Nielsen returned from her working and sightseeing trip to Israel, she tweeted this on Sunday:

Secretary Kirstjen M. Nielsen # @SecNielsen • Jun 17, 2018
This misreporting by Members, press & advocacy groups must stop. It 
is irresponsible and unproductive. As I have said many times before, if 
you are seeking asylum for your family, there is no reason to break the 
law and illegally cross between ports of entry.

Secretary Kirstjen M. Nielsen 0 
@SecNlelsen

We do not have a policy of separating families at the border. 
Period.
5:52 PM - Jun 17, 2018 ©
O 7.3K Q 60K people are Tweeting about this

For purposes of this post, let’s take Nielsen at her word and interpret her tweet-and her statements Monday at the White House podium- 
to mean that there is no written policy issued by DHS detailing the program of family separation and providing guidance to the workforce 
for how to implement it. While DHS issued a myth vs. fact document on Monday intended to correct what Nielsen alleges is misreporting, 
this is a public relations document, not a policy.

If this analysis is correct-that DHS does not have a written policy authorizing the separation of family members in the course of referring 
migrants for prosecution-it goes a long way toward explaining the chaos at the border in the past month. An interpretation along these 
lines both recognizes the semantic game the secretary is playing (“there is no policy”) with the apparent practical reality that DHS has not 
produced a policy document explaining how the goal of 100 percent prosecution should be met or how agents should implement it. That 
lack of policy guidance-in addition to the secretary’s statement that a policy does not even exist-should give government agents working 
on the border, as well as their unions, pause.

As I noted in my prior post, three agencies are involved in implementing the family-separation policy: the Justice Department, DHS, and the 
Department of Health and Human Services (HHS). The Justice Department is involved because the separations appear to take place in the 
course of implementing the attorney general’s policy of prosecuting all illegal-entry cases. U.S. attorneys in each respective federal district 
are responsible for carrying out this new prosecutive guideline. DHS is involved because it is the home agency for Customs and Border 
Protection (CBP) and Immigration and Customs Enforcement (ICE), the agencies involved in apprehending migrants and adjudicating their 
immigration status, respectively. Once children are separated from the parent who is being prosecuted, they are apparently transferred to 
HHS, which administers the program for temporary shelter and foster care.



Most of the examples of alleged harsh treatment of detained migrants and their children appear to involve interaction with DHS agents or 
officials, or possibly HHS officials or contractors. These include stories of a child being forcibly separated from a parent and relocated to a 
foster family; a report of a mother separated from her child while breastfeeding (which CBP denies); and reports of children left alone in a 
federal housing facility and despondent for lack of a parent or familiar caregiver. At least one worker at a detention center for children quit 
over the conditions.

Based on the information publicly available so far, and given the lack of written guidance|or agents on the front lines to follow, agents 
separating families in order to achieve the goal of 100 percent prosecution may be operating in a legal gray zone. As far as can be discerned 
from public reports, Attorney General Jeff Sessions and the homeland security secretary have not provided the workforce with official 
guidance explaining the legal basis on which they are removing children from their parents for sustained periods of time. While attention 
has been given to how parents can locate their children, the equally if not more compelling argument against the policy is the right of the 
child to be reunited with the parent.

The executive has strong legal authorities at the border to regulate who may enter the country. But once allowed entry into the United 
States, migrant children have rights under the Constitution. Public reporting indicates that children are being detained for in-processing; 
held in confinement for days, weeks or months; and relocated to foster care-all the while unaware of when or if they will be reunited with a 
parent. It is not known whether the Justice Department’s Office of Legal Counsel has issued an opinion outlining the parameters of when 
children may be separated from their parents. So the first issue is whether there actually Is a constitutional theory for iawftilly detaining 
these children for sustained periods.

Generally, in a law enforcement context, families are separated when an adult is arrested or convicted of a crime, if the penalties involve jail 
time. (With the revocation of Paul Manafort’s bond on Friday, the country has also re-familiarized itself this week with pre-trial detention.) 
But in these circumstances, due process has been provided: a complaint has been filed, a grand jury has indicted, or a judge has issued a 
warrant or heard evidence supporting the argument for detention. Moreover, when a parent is arrested for a crime, the government does not 
place the child in a government facility or in foster care unless the child has no other parent or family member, or is in danger, or removal is 
otherwise deemed to be in the child's best interests. The key determining factor is that the treatment should be in the best interests of the 
child.

Greater attention should be given to whether there are even any legitimate constitutional grounds for removing a child from a parent-for 
days to weeks to months without end-in the context of enforcing a misdemeanor illegal-entry law. On even less firm ground is the ability of 
the government to place a child In foster care absent a best-interest-of-the-child analysis, which is most appropriately conducted by a 
neutral magistrate. And, to be clear, there is no statutory requirement to separate children from their parents. The separations are flowing 
directly from the policy decision of the Trump administration to refer additional illegal-entry cases for prosecution without adequately 
developing a sufficient legal framework and an accompanying policy for addressing the practical realities of what would happen to the 
children as a result of the new prosecutive guideline.

A second issue is whether, in the course of carrying out what agents believe is a lawful implementation of the immigration laws, the civil 
rights of the adult or the child maybe violated. With respect to children in particular, this could include separating a young child from a 
mother or parent, thereby causing mental trauma; placing a young child in the care of strangers or government officials against the child’s 
will or best interests; or more commonly recognized forms of physical abuse that could occur while the child is in the custody of non
parents.

The risk of civil rights violations-particularly in the absence of policy guidance to the agents, officers and other government officials 
involved in the separation and supervision of these children-raises the possibility of potential color-of-law violations. According to long
standing civil rights practice, the Justice Department investigates and prosecutes civil rights violations that take place “under color of law.”

Section 242 of Title 18 of the U.S. Code provides:

Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully subjects any person in any State, Territory, 
Commonwealth, Possession, or District to the deprivation of any rights, privileges, or immunities secured or protected by the Constitution 
or laws of the United States,... shall be fined under this title or imprisoned not more than one year, or both; and if bodily injury results from 
the acts committed in violation of this section or if such acts include the use, attempted use, or threatened use of a dangerous weapon, 
explosives, or fire, shall be fined under this title or Imprisoned not more than ten years, or both; and if death results from the acts 
committed in violation of this section or if such acts include kidnaping or an attempt to kidnap, aggravated sexual abuse, or an attempt to 
commit aggravated sexual abuse, or an attempt to kill, shall be fined under this title, or imprisoned for any term of years or for life, or both, 
or may be sentenced to death.



Known as deprivation of rights under color of law, this section usually deals with cases in which a suspect or other person involved in an 
altercation with law enforcement is injured or shot in an aggressive police action. Think of a police shooting of an African American man 
who ran away after being stopped for a broken tail light. Co!or-of-law cases investigated by the FBI and prosecuted by the fustice 
Department usually involve an act of violence; an assault resulting in death; a shooting; a beating. The cases that are generally brought for 
prosecution involve excessive use of force, which aggravating circumstances raise the charge to a felony. However, the statute provides for 
misdemeanor violations as well.

The current border situation seems ripe for potential violations, particularly if the agents are not receiving guidance about the appropriate 
length of detention, ages of children that may be separated, or the combined detention of young children and teenagers. This is not at all to 
suggest that border patrol agents, or government or contract workers in HHS-supervised facilities are ill-intentioned or lawless. On the 
contrary, my concern stems from the lack of policy, guidance and oversight they appear to have been given In carrying out a very difficult 
job.

Although the coior-of-law statute is not, as far as 1 know, regularly applied beyond the context of use of inappropriate force, there maybe 
room for it to be interpreted more broadly if it is determined that ancillary laws are being broken in the course of implementing the non
policy separation policy. For example, the president of the American Academy of Pediatrics, Colleen Kraft, issued a statement that reads in 
part;

Separating children from their parents contradicts everything we stand for as pediatricians - protecting and promoting children’s health. 
We know that family separation causes irreparable harm to children. This type of highly stressful experience can disrupt the building of 
children's brain architecture. Prolonged exposure to serious stress — known as toxic stress - can lead to lifelong health consequences.

Kraft has described what the children are experiencing as “toxic stress,” which can have long-term developmental consequences for the 
child. She went further in television interviews, saying that the circumstances of the children’s detention could amount to child abuse.

All so states have statutes criminalizing child abuse; in Texas, where many of these children are being held, state law prohibits inflicting or 
failing to reasonably prevent “mental or emotional injury to a child that results in an observable and materia! Impairment in the child’s 
growth, development, or psychological functioning.” As a result, there may be a legal theory available that color-of-law violations could be 
brought based on the current activity, under the reasoning that child abuse is being committed “under color of” enforcing the immigration 
laws. This potential color-of-law exposure would be an expansion of how this provision has been used in the past. But separating a young 
child from a parent in a strange country, alone in government detention, with no information about when the child will ever see her parent 
or family again, is a severe penalty that may cause lasting physiological and/or psychological damage. And the government seems to be 
inflicting this not merely as an accidental byproduct of law enforcement but, instead, for the purpose of deterring migrant populations from 
seeking entry into the United States—or, in the most craven interpretation, to achieve a legislative goal.

A third legal issue, which I will touch on only briefly, involves the potential human rights implications of the practice. The United States has 
not ratified but is a signatory to the United Nations Convention on the Rights of Children. Article 9 of the convention contains provisions 
requiring judicial review of separation of children and parents and a best-interest-of-the-child analysis. As a signatory, the United States is 
not bound specifically by the treaty but does have obligations not to subvert it. I note this treaty here to highlight that a more considered 
analysis of whether this policy comports with existing legal frameworks would also take into account obligations under international law.

The chaos at the border over the last month reminds me of the implementation of the first travel ban in the early weeks of the Trump 
presidency. The travel ban was a campaign promise transformed into a sloppily drafted executive order from the White House, the 
implementation of which caused chaos at the borders. The initial document failed to adequately consider, for example, the rights of 
permanent resident aliens. The policy was implemented without appropriate interagency coordination. The initial days of the ban, until the 
courts intervened, unnecessarily affected individuals trying to enter this country.

But this is worse. The Cabinet secretary whose agents are implementing the policy denies its existence, even though we can see with our 
own eyes and hear with our own ears that it does. The individuals affected by this new policy are inside the United States, which means they 
unambiguously have constitutional rights. And the government has implemented the policy without adequately and humanely addressing 
the rights and needs of children-who cannot advocate for themselves-not to be detained, placed in custody without a parent, or sent to 
foster care without an understanding of when they will be relocated with their families.

What’s more, the travel ban was easily challenged in court. And as a result of the sloppiness, federal Judges ruled against the ban 
aggressively. In this case, the lack of a written executive order or agency directive will make challenging the practice at a systematic level 
more difficult—despite the fact that the policy raises serious legal, not to mention moral, questions.



Topics; Hamelanil Security, Border Security, immigration
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n support of a travel ban
People tell CNN why they agree with the President’s executive order

story by Lyric Lewin, CNN

The travel ban ordered by President Donald Trump has received fierce 

criticism and legal challenges.

But there are many Americans who agree with Trump that temporarily 

banning refugees - as well as immigration from certain countries -- is 

necessary to ensure safety in the United States.

Here are a few people who spoke with CNN about why they support the 

administration’s stance. In all the conversations, everyone expressed 

concern for those fleeing persecution and war but emphasized the desire 

for the United States to protect its borders.

Also see faces of those impacted by the travel ban
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Mark Kauziarich for CNN

Danny Eapen
25, New York

Danny Eapen, the son of Indian parents, was born and raised in Qatar, and 

he said he is used to being “extremely screened” when he travels back 

home to visit his family over the holidays. He doesn’t mind it though. His 

positive attitude permeated his voice as he explained that, “When I was 

flying from Tulsa, Oklahoma, to Doha, Qatar, 1 was extremely screened by 

immigration because they wanted to know why a guy with an Indian 

passport born and raised in the Middle East is flying back to Doha. That 
was under (the) Obama administration. So when it happened, I wasn’t mad 

at them or upset because I know as soon as I touch back in Doha they’re 

going to do the exact same thing or even worse.” He said in Qatar, “if
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someone is flying from Jordan into Doha and they see there is a stamp on 

their passport that they were in Iraq, the airport security would question 

them. ... People in the Middle East get screened by others in the Middle 

East.”

Even though Eapen couldn’t vote, he campaigned for Trump and said he 

doesn’t see the ban as a Muslim ban because so many Muslim-majority 

countries, such as Indonesia, were left off the list. He saw it as more of an 

effort to target certain problematic hot spots in the world.

Matthew Coughlin for CNN

Susan Richardson
yi, Florida
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Susan Richardson is an immigrant from England. She came to the United 

States in 1965 and considers it an enormous honor. She supports the 

travel ban because she believes that any sovereign country has the 

absolute right to protect its borders.

‘Tm a legal immigrant,” said Richardson, an oil painter and artist who’s 

been an entrepreneur for years. “When I came to this country, if you didn’t 
have the right visa, if you didn’t have somebody who sponsored you, you 

were turned back at the airport.”

She said there should be a firm vetting process but believes allowances 

should be made for women, children and the elderly who are fleeing war- 

torn areas. She thinks that single, military-aged men should be back home 

aiding the war efforts.

“We (Americans) are very generous people. I’m from England and Brits are 

generous people, too.... I’m not anti-IVIuslim, I’m anti-violence.”
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Brinson+Banks for CNN

Rebecca Meyer
39, California

Rebecca Meyer is a schoolteacher in southern California who spoke with 

CNN last month about Trump’s first travel ban, which was blocked by a 

federal judge. She said that while she supported Trump’s decision to pause 

travel from certain countries, she had some criticism for the way he went 
about it. After Trump’s latest executive order, she thinks the ban is less 

restrictive and that’s a good thing.

“I think any good leader who comes into a position and they feel like they 

need to take a timeout or a pause in order to re-evaluate - that’s good
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leadership,” she said. “You take a minute to look at a policy. And yes, it’s 

going to be inconvenient to some, but in the grand scheme of things, it 
takes time to evaluate things that have to do with national security and 

safety.”

Meyer said this new order seems like Trump is being a little more flexible 

and maybe listening to some of the dissenters and fixing some things they 

wanted to see changed: “Sounds like maybe he’s making some changes in 

order to strengthen the relationship we have with Iraq and defeating ISIS.” 
Meyer spoke carefully of the situation, knowing it’s complex, and she said, 
“I always try to put myself in the shoes of those who disagree.”

Dustin Chambers for CNN
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Eric Johnson
53, Georgia

Eric Johnson voted for Trump because national security was a priority to 

him, but he suggested that Trump could do a better job with how he 

implemented and communicated the first ban. 1 agree with his objective, 1 
most likely agree with his decision, but I think he’s got to do a better Job on 

how he presents it to the American people,” Johnson said.

“America, we are a country that has open arms to people. We are 

compassionate. ... We also have to realize our objective for those people 

who are doing the right thing, we want to be sensitive to them because we 

don’t want to send a message to people who are the good ones that you’re 

not welcome in America. If those (executive order) changes are improving 

that area of compassion for law-abiding people coming here, that’s a good 

measure.”

Johnson suggested that Trump could support more programs, nonprofits 

and churches who are working on supporting and aiding refugees. “Let’s 

work with the Red Cross and other international organizations. Help those 

people who feel they’re suffering as a result of ISIS and in Syria and let’s 

try to support them. Let’s not do anything to jeopardize our security, 
because if we are not safe then we can’t help them.”
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Melissa Golden/Redux for CNN

Amanda Patrick
38, Georgia

Amanda Patrick is a tax associate with a S-year-old son. She said she’s not 
opposed to immigrants coming into the country through the proper steps 

and vetting processes, but she said “the biggest thing for me, especially 

with having a child now, is the safety factor. Just people coming in that we 

aren’t properly vetting.’’

Regarding refugees, she said: “I don’t have issue with the people who have 

been properly vetted. I think (Trump’s first executive order) probably came 

down a little too quickly, perhaps a little too harshly, especially with people 

caught mid-travel. Let them make it through the airport, let us do the vetting
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on our end. and put them in a safe place if they were truly coming through 

on those proper channels.”

She believes it’s a good thing the executive order was re-written. She said 

it seems like Trump had more input from advisers and had put more 

thought into it, which she hopes will alleviate some of the tension overall.

Isaac Brekken for CNN

Robert Reed
71, Nevada

Robert Reed was 19 when he came to the United States from England, full 
of hope for the future. A few months after arriving on American soil, he was
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drafted to go fight in Vietnam. “I served in Vietnam, honorably, (for 13 

months) and I’m very proud of that,” he said.

He felt apprehensive and a little scared after being drafted, but he stated 

that he wasn’t at all resentful. 1 was proud to be here,” he said. “I felt by 

serving, in some ways, would be advantageous for my future. I feel 
resentful of people who didn’t serve and found a way out and dodged the 

draft. When I came back, we didn’t talk about it - we were verbally 

attacked in some cases that we were even there because it was a very 

unpopular war. I felt very proud that I served.

“Which is another reason why 1 feel that, having served the United States 

proudly, I earned something, the right to be here. People coming here 

illegally have earned no right whatsoever.”

Reed is now retired after being self-employed. He voted for Trump in 

November - not because he necessarily liked Trump, he said, but because 

he did not trust the Clintons.
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Melissa Golden/Redux for CNN

Betty Norris
49, Alabama

Betty Norris, a manager at Highway Pickers Antique Mall & Market, said 

she supports the travel ban even though she thinks Trump’s first one was 

done hastily. She supports people coming to this country legally, getting 

jobs and paying taxes.

“if you’re going to be here, you need to do what we are required by law to 

do,” she said. “You shouldn’t have more privileges or less privileges if you 

do what I do, my neighbor does: pay your taxes, pay your bills and work.”

Regarding refugees, she said: “I think it’s a horrible situation, I think it’s a 

dire situation, and as a mom, my heart goes out to those children, it hurts
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my heart.

“Every country, I think, needs to put money in the pot for this fund. ... 
Those countries that people are leaving from? They have some 

responsibility to their own people. ... Why are they not taking care of their 

own people? f think that needs to start there.”

More from CNN
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KEY TAKEAWAYS
Illegal immigrants often falsely claim eligibility for asylum as a tactic to extend their stay in 

the country.
It doesn’t require a foreign court conviction for wife-beating to make an applicant ineligible 

for asylum.
Abusers, gang members, and other criminals do not deserve asylum.

On Oct. 21, the Departments of Justice and Homeland Security finalized a new rale that will 
prevent gang-bangers, violent felons, domestic batterers, and dangerous drank drivers from 

being granted asylum. You’d think that every American would agree that our country doesn’t 
need more criminals, nor should they be allowed to take advantage of the asylum process.

Yet don’t be surprised if the "open borders" lobby challenges the rale on meritless 

grounds, hoping some activist judge will toss it out. After all, that’s how they’ve tried to 

overturn almost every major immigration action taken by this administration.

Under the asylum process, both legal and illegal aliens can find refuge in the United States by 

establishing that a return to the home country would be too dangerous due to “persecution or a 

well-founded fear of persecution on account of race, religion, nationality, membership in a
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particular social group, or political opinion.” The granting of asylum is discretionary; even if 

an alien technically meets these requirements, he can still be denied asylum if the individual 
facts don't merit granting asylum.

The asylum process has become a major loophole in the immigration system. Recognizing 

that the immigration courts are overburdened and an asylum claim triggers a lengthy legal 
process, illegal immigrants often falsely claim eligibility for asylum as a tactic to extend their 

stay in the country. From 2008 to 2017, asylum claims exploded by almost 1,700%.
Ultimately, about 90% of these claims were rejected as invalid or fraudulent.

Gang members certainly don’t merit discretionary asylum. Criminal transnational gangs 

continue to take advantage of our immigration system to smuggle drags and people into 

country, engaging in human trafficking, sex slavery, and committing violent crimes.
They earn tees of billions of dollars through these operations.

In July, the administration announced the results of a joint Department of Justice-Department 
of Homeland Security task force that charged 13 leaders of the violent MS-13 gang, which 

was transporting bulk quantities of methamphetamine and weapons into the country.

According to Nicholas Tratanich, U.S. attorney for the District of Nevada, the arrests 

“disrupted MS-13’s leadership and significantly undermines the gang’s ability to engage in 

violence and other criminal conduct.” This major investigation is only one example of the 

administration’s focus on MS-13 and other transnational gangs.

It’s not just gang members whom the new rale would exclude from receiving asylum. Child 

abusers, wife beaters, drank drivers, and felons who have committed crimes under federal, 
state, or tribal law would be excluded as well, and for good reason. The asylum process was 

intended to protect those who are threatened with prosecution not because of their own violent 
criminal or reckless behavior but because of things they cannot change, such as their race or 

nationality, or should not have to change, such as their religious beliefs, political opinions, or 

membership in a particular social group. It makes no sense to extend this definition to include 

criminals and others who pose a threat to public safety.

Those who are aware of the shortcomings of foreign legal systems, particularly when it comes 

to protecting women and children from domestic abuse, should be pleased to know that the 

new rale takes that problem into account. For example, it doesn’t require a foreign court 
conviction for wife-beating to make an applicant ineligible for asylum. Instead, if “there are
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serious reasons to believe” that the alien has “engaged in acts of battery or extreme craelty,” 

that can be considered by immigration officers in evaluating the asylum claim.

All of this, no doubt, seems like common sense to the vast majority of Americans who 

welcome legal immigrants and support our asylum laws. Many will be surprised to leam that 
these criminals were eligible for asylum in the first place. They may also be surprised to leam 

that some on the Left are already planning legal challenges to the rale.

Yet, as Deputy Secretary of Homeland Security Ken Cuccinelli told the Daily Caller, “This is 

part of President Tramp’s four-year effort to bring some sanity to the asylum system and our 

legal immigration system in particular.” It is intended “to get the charlatans out of the system 

and preserve it for those who are deserving of America’s tremendous generosity.”

We wholeheartedly agree. Abusers, gang members, and other criminals do not deserve 

asylum.

This piece originally appeared in the Washington Examiner
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KEY TAKEAWAYS
Importantly, the high court didn’t reject the request filed by the Justice Department to allow 

President Tramp to end DACA. The request is still pending.
The issue at stake is what power the Constitution gives the president to act alone by issuing 

executive orders, without seeking approval from Congress.
According to the most recent figures only 49 percent of DACA beneficiaries have attained a 

high school education - despite a majority of them now being adults.

If s disappointing that the Supreme Court failed Tuesday to grant the Tramp administration’s 

appeal of a lower court order that prevents the president from ending the Deferred Action for 

Childhood Arrivals (DACA) program. But if s not the end of the story.

Importantly, the high court didn’t reject the request filed by the Justice Department to 

allow President Tramp to end DACA. The request is still pending.

If the Supreme Court grants the Justice Department’s appeal of the lower court order between 

now and the end of June, the case to determine the fate of the DACA program will be heard 

during the next tenn of the court that begins in October.

Roughly 700,000 immigrants brought to the U.S. illegally as children are protected from 

deportation by DACA. The argument in favor of the program is that the children didn’t
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choose to break the law and so should not be punished because their parents violated 

immigration laws by bringing them to the U.S.

But the central issue at stake in the DACA case is not whether the young people now 

protected by DACA deseiwe or don’t deseiwe to be allowed to stay in the U.S. The issue at 
stake is what power the Constitution gives the president to act alone by issuing executive 

orders, without seeking approval from Congress.

The framers of the Constitution very deliberately set up a system of government where power 

was divided between the president and Congress, with the courts given the power to rale on 

disputes. These checks and balances were created to prevent one person from ruling the 

country as an all-powerfol king or dictator. The system has worked brilliantly.

To preserve that system of checks and balances, the Supreme Court should hear the appeal of 

the lower court case on DACA and give President Tramp the authority to end the program.

No matter what view you may have about whether the DACA program is good public policy, 
the decision to extend amnesty and government benefits to illegal immigrants is a decision 

that under the Constitution can only be made by Congress - not the president.

President Tramp announced Saturday that he would support legislation in Congress to extend 

DACA protections for three years for the 700,000 young people now in the program, and also 

support a three-year extension of another program that allows 300,000 immigrants from 

countries stricken by disasters or conflicts to stay in the U.S. But in return, the president said 

Congress would need to approve the $5.7 billion he has requested for a bamer along portions 

of our southern border.

Rather than agree to the president’s compromise proposal that would give DACA the 

congressional approval it needs to pass constitutional muster for three more years, Democratic 

leaders in the House and Senate rejected the offer immediately because they refuse to fund the 

expansion of cument border fencing.

DACA was created by an executive order issued by President Obama in 2012 without the 

approval of Congress - despite the fact that Article I, Section 8 of the Constitution assigns 

complete authority to Congress to determine our nation’s immigration rales.

DACA provided a temporary promise that the government wouldn’t deport immigrants who 

were younger than 16 when they were brought to the U.S. illegally. DACA also provided
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these illegal immigrants with government benefits, such as work authorizations. And it 
allowed the president to defer deporting these illegal immigrants for years.

But providing administrative amnesty and access to government benefits is beyond a 

presidenfs constitutional and statutory authority. This was the ruling of the 5th U.S. Circuit 
Court of Appeals when it upheld a court order against President Obama’s attempt to expand 

DACA and implement another program with similar benefits in 2014, called Defeixed Action 

for Parents of Americans and Lawful Permanent Residents (DAPA).

The appellate court said that federal immigration law ''flatly does not permit the 

reclassification of millions of illegal aliens as lawfully present and thereby make them newly 

eligible for a host of federal and state benefits, including work authorizations.” A divided U.S. 
Supreme Court upheld this decision in 2016, leaving the court order against DAPA in place.

The Trump administration announced in 2017 that - given the Supreme Court’s ruling in the 

DAPA case - it was going to wind DACA down, too, since the same arguments accepted by 

the courts as to the unlawfulness of President Obama’s actions on DAPA applied equally to 

DACA. This is a logical and obvious conclusion.

President Tmmp said the wind-down would not immediately terminate the two-year grants of 

immunity that DACA recipients had received. This would give Congress time to act if it 
believed the DACA program was something that should be authorized through federal 
immigration law.

Given the huge battle cuiTently going on over immigration policy, funding for a border barrier 

and the partial government shutdown, it should come as no surprise that Congress did not act 
on DACA.

Instead, a number of challengers -- including the University of California - went to court and 

managed to convince a federal district court judge and a panel of the 9th U.S. Circuit Court of 

Appeals to issue a court order preventing the Tramp administration from ending DACA.

The lower court ralings defy not only common sense, but the Constitution.

It is untenable to claim that a subsequent president cannot end a program put in place by a 

prior president - particularly when courts have already held that prior executive action by a 

president on virtually the same issue was beyond his executive authority, violating the 

Constitution and statutoiy law.
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No one questions that Congress could implement a DACA- or DAPA-type program. Congress 

can grant citizenship or amnesty to any immigrants it wants. But a president lacks the 

authority to do so.

The wisdom of the policy of allowing DACA recipients to spend the rest of their lives in the 

U.S. and eventually become citizens - as many Democrats in Congress advocate - is also

The media portrayal of DACA beneficiaries paints a uniformly rosy picture of highly 

educated, fluent individuals. But that is not in accord with the facts.

For example, according to the most recent figures only 49 percent of DACA beneficiaries 

have attained a high school education despite a majority of them now being adults.

Almost no background checks were conducted by the Department of Homeland Security, 
resulting in illegal immigrants with criminal backgrounds being accepted into the DACA 

program, including members of the MS-13 criminal gang.

And one study estimates that perhaps as many as a quarter of DACA-eligible illegal 
immigrants are functionally illiterate in English, while another 46 percent have only “basic” 

English ability.

Providing amnesty and potential citizenship to DACA recipients and other illegal immigrants 

before we have a secure border will only encourage even more illegal immigration, just as the 

1986 amnesty in the Immigration Reform and Control Act did.

That law provided citizenship to almost 3 million illegal immigrants and was supposed to 

solve the problem of illegal immigration. Yet within 10 years, there were another almost 6 

million illegal immigrants in the U.S.

The federal government should be concentrating on enhancing immigration enforcement and 

border security to stem the flow of illegal immigrants into the country and reduce the number 

of them already in the interior of the U.S.

Until we achieve those goals, it is premature to consider any kind of benefits for any 

immigrants in the U.S. illegally.

The Supreme Court has a duty to take up the Tramp administration’s DACA appeal and throw 

out actions by lower courts that are not in accord with the Constitution and federal
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immigration law. That action would send this issue of whether the DACA program should 

exist back to where it belongs - not to the president, as President Obama mistakenly believed, 
but to Congress.

This piece originally appeared in Fox News
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KEY TAKEAWAYS
Protesters at the Supreme Court were wrong.
As Francisco made clear, this proclamation cannot possibly be categorized as a Muslim ban. 
The justices should rale in favor of upholding the president’s authority to protect national 
security and the safety of the American public.

The weak arguments made on Wednesday in the Supreme Court against President Donald 

Tramp’s restrictions on travel from dangerous countries demonstrate that the government 
should win the case. The justices should rale in favor of upholding the president’s authority to 

protect national security and the safety of the American public.

It was a rainy, overcast day in the nation’s capital, but that did not stop protesters outside the 

Supreme Court who were yelling about the so-called Muslim ban, which exists only in their 

fevered imaginations. The weather also did not deter those attending the arguments inside the 

courtroom, which was packed with Washington’s media and political elites, including Don 

McGahn, Tramp’s White House counsel, and legislators including Representative Bob 

Goodlatte, chairman of the House Judiciary Committee. Even Lin-Manuel Miranda, author of 

the Broadway musical Hamilton, was there.
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The justices heard their final oral arguments of the term in U.S. v. Hawaii, the case filed 

against Tramp’s revised proclamation of September 24, 2017. That proclamation was issued 

after an intensive, multi-agency review applied to 200 countries. The Department of 

Homeland Security recommended that entiy be restricted from eight countries that, as Noel 
Francisco, the solicitor general, told the Court, “failed to provide the minimum baseline of 

information needed to vet their nationals.”

The countries included Iran and Syria, state sponsors of terrorism; Libya, Yemen, Chad, and 

Somalia, which have extensive terrorist activities inside their borders; and two non-Muslim 

countries, North Korea and Venezuela.

Francisco put on a very strong case on behalf of the government. He relied heavily on a 

straightforward provision of federal immigration law, whereby Congress gave the president 
the power to “suspend the entiy of all aliens or any class of aliens” if he finds that their entry 

“would be detrimental to the interests of the United States.” As Francisco argued, “the 

proclamation reflects a foreign-policy and national-security judgment that falls well within 

the president’s power” under this federal law.

The solicitor general argued against the courts’ getting involved in this, since “the whole 

vetting system is essentially determined by the executive branch. It’s up to the executive 

branch to set it up. It’s up to the executive branch to maintain it. And it’s up to the executive 

branch to constantly improve it.” He pointed out that prior presidents, Carter and Reagan, 
used this law to restrict entry from Iran and Cuba, and Justice Anthony Kennedy noted that 
Tramp’s proclamation contains more detail on the specifics of the grounds for the restrictions 

than did those prior presidential proclamations.

As Francisco made clear, this proclamation cannot possible be categorized as a Muslim ban.
If it was supposed to be a Muslim ban, “it would be the most ineffective Muslim ban that one 

could possibly imagine, since not only does it exclude the vast majority of the Muslim world, 
it also omits three Muslim-majority countries that were covered by past orders, including Iraq, 
Chad, and Sudan.”

The proclamation also “exerts diplomatic pressure on those countries [that fall below the 

baseline established by the Department of Homeland Security] to provide the needed 

information and to protect the country until they do.” Chad improved its behavior, which is 

why it has since been taken off the September 24 list.
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Trump’s proclamation has a provision that allows the government to waive the entiy 

restriction if an alien has family in the U.S., significant contacts through business, or 

professional obligations (including as a student or as an employee), needs urgent medical 
care, or has other “special circumstances” justifying his entry. Justice Stephen Breyer 

questioned Francisco about whether the waiver provision was real or not, citing a brief that 
claimed that a waiver had been granted to only two aliens.

Francisco noted that the information was wrong: Over 400 aliens had received waivers. 
Breyer also questioned how aliens could possibly know about the waiver process. Francisco 

noted that the waiver provisions are on the State Department’s website and that consular 

officers at U.S. embassies automatically apply the waiver provisions. It was an odd question 

from Breyer. He seemed to be implying that the validity of the president’s action depended on 

whether the government had advertised the waiver rales in foreign countries.

Neal Katyal, the lawyer for Hawaii, at one point told Justice Samuel Alito that Congress 

needed to read a “limit” into the statute that the president was relying on, even though there is 

no such limit in the law. He was in essence urging the Court to rewrite the statute. He also 

complained that the president’s proclamation was “perpetual,” as if it were somehow unlawful 
because it didn’t have a “sunset” provision in it.

The solicitor general effectively refuted all of the legal arguments and false claims made 

against Tramp, whose proclamation restricting entry from seven dangerous countries was 

within his authority as commander in chief and within the power given to him by Congress.

Justice Anthony Kennedy responded that the statute authorizes the president to act “for such 

period as he deems necessaiy.” Katyal, as Kennedy joked, seemed to be arguing that the 

president was required to say “Fm convinced that in six months we’re going to have a safe 

world.”

Katyal significantly hurt his case further in response to a question from Chief Justice John 

Roberts, who asked about Tramp’s supposedly anti-Muslim statements that, Hawaii claims, 
prove the proclamation to be discriminatory. “If tomoiTow [the president] issues a 

proclamation saying he’s disavowing all those statements, then the next day he can reenter 

this proclamation?” Roberts asked. Katyal answered “yes” and admitted that if the president 
did that, then Hawaii’s discrimination claims would no longer be applicable.
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To Katyal’s admission, Francisco pointed out in response that Tramp had made clear on 

September 25 that “he had no intention of imposing the Muslim ban,. . . that Muslims in this 

country are great Americans and there are many, many Muslim countries who love this 

country and he has praised Islam as one of the great [religions] of the world.”

The solicitor general effectively refuted all of the legal arguments and false claims made 

against Tramp, whose proclamation restricting entry from seven dangerous countries was 

within his authority as commander in chief and within the power given to him by Congress by 

statute. The Supreme Court should rale against Hawaii, throw out its claims, and finally end 

this endless litigation, which has been a keystone of the Resist Tramp movement.

This piece originally appeared in The National Review on 4/26/18
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Seven Horrific Crimes by Illegal Immigrants that Networks

Bill D'AgosUno January 18th, 2019 7:30 AM
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Broadcast networks really don’t want to talk about iliega! immigrant 
crime.

Last month, NewsBusters eomfnawded ABC. CBS, and NBC for 
spending a combined 28 minutes in their evening news broadcasts on 
the murder of Newman, California police Corporal Ronii Singh by an 
Illegal alien. However, that coverage was a rare exception to broadcast 
television’s overall lousy track record of burying crimes committed by 
individuals living in the U.S. illegally.

Crimes perpetrated by illegal aliens deserve attention because, by their very nature, all of them theoretically could have been 
prevented with sufficient enforcement of existing laws. Even if the crime rate among illegal aliens were a fraction of that among 
the native population, those few offenses still committed wouid be otherwise avoidable if the culprits had been either deported 
or prevented from entering in the first place.

MRC analysts examined Nexis transcripts of all network evening news coverage from 2018 and compiled the foiiowing list of 
some of the most heinous crimes committed by unlawful residents over the past year. None of these stories received even a 
second of evening news coverage - with the exception of the Colorado Spring Wildfire, which the networks briefly covered 
without mentioning the accused’s immigration status.

Authorities: "Violent Crime Spree"

On December 16, 2018, .CSystavo Garcia allegedly gunned down 51-year-ofd Rocky Jones at a Visalia, California gas station, in 
what authorities described as part of a "violent crime spree." Garcia, whom authorities also believe was responsible for a string 
of other shootings in the area, was previously ordered deported in 2014. His criminal record dates back to 2002.

Senior Citizen Dismembered, Beheaded

In November, ehristlatiJjanse-Wartlrsez; reportedly killed, dismembered, and beheaded 76-year-old Georgia resident 
Robert Page. Ponce-Martinez had entered the United States illegaliy through Mexico Just three months earlier. According to 
Clayton County police Major Craig Hammer, authorities found part of Page's body inside a cooler in Ponce-Matinez's 
house. ’’Other parts of his body were located under two tarps in the backyard," Hammer told local reporters.

Two-Day Multiple Homicide

Earlier in November, Springfield, Missouri residents Steven Marler and Aaron Hampton were allegedly killed at gunpoint 
by Mexican national Luis Rodrigo Perez. The following day, Perez allegedly shot and killed 21-year-old Sabrina Starr, and 
wounded two others. Perez had previously been detained in New Jersey on domestic violence charges in 2017. However, he 
was later released after the county rejected a detainer request from ICE, claiming the agency's request did not meet the proper 
criteria.
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Ors Sptember 8, 2018, Sixteen-year-old Madison Wells of New Jersey was reportedly stabbed to death bv Bryan Cordero 
Caalm. Castro, 20, who came to the U.S. Illegally from Guatemala, allegedly killed the teenager after she broke off a romantic 
relationship with him. According to reports, he had persistently asked Wells to meet with him in the days before the incident.

141 Counts of Arson

As NewsBusters noted bacJtJg July, ail three networks abruptly stopped covering the Spring Creek Fire in Colorado following 
the arrest of Jesper Jaergewsew. a Danish national who was living in the U.S. on an expired visa. ABC and CBS ran one 
segment apiece about the suspect’s arrest in connection with the conflagration, neither of which mentioned his immigration 
status. The wiidfire continued into September, consuming over 100,000 acres and destroying 140 homes, but the networks 
never mentioned it again.

Bodies Dropped in the Street

In early June of 2018, a surveillance camera captured a man dropping the body of 41-year-old Ann Farrin on a Miami, Florida 
street corner. Authorities later identified the culprit as Juan Carlos Hernawdaz-CaBerest of Honduras, who was in the 
country illegally. Hernandez-Caseres was also charged with the murder of Neidy Roche, another woman who had been found 
dead on a street corner in March of that year.

Healthcare Worker Suffocates Elderly Patients

In March of 2018, 81-year-old Lu Thi Harris was found “dead of apparent suffocation" in her Dallas, Texas home. Local police 
charged Billy. Cheiwirmir. a Kenyan healthcare worker staying in the U.S. illegally, with Harris's murder. Chemirmir was also 
linked to the assault of a 91-year-old woman in Plano, Texas, who reported being robbed after a man forcibly held a pillow over 
her face. More victims have since come forward with similar claims, and police are now investigating Chemirmir for two other 
possible murders.
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NewsBusters Reader,

The media has abandoned all pretense of objectivity to become a pro bono ad agency for the progressive movement, 
infusing left-wing talking points into every issue, from the pandemic to the "cultural revolution."

"Truth in journalism," once a reporter’s credo, is now a relic of a bygone era.

At MRC’s NewsBusters, we analyze the threat to democracy the media has become and expose the tools of their trade: 
deceit, bias, omission and manipulation.

NewsBusters combats the liberal media with truth and facts, both kryptonite to the Left. Our successes are many but our 
challenge is great. It's NewsBusters vs. the mainstream media Goliath. The great equalizer? You.

The support of the our spirited and patriotic audience gives us the strength to take down giants. Please consider a donation 
today. $25 a month goes a long way in the fight for a free and fair media.

- The NewsBusters Team
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Is there a correlation between immigration and crime? Many studies have 
concluded that immigration does not increase crime.

According to an article in Scientific American, immigration-crime 
research over the past 20 years has corroborated the conclusions of a 
number of presidential commissions that immigration does not increase 
crime, in fact, the literature indicates that immigrants commit fewer 
crimes, on average, than native-born Americans.

But very few of these studies have focused on "illegal" immigration, as 
opposed to Immigration generally, which includes legal as well as illegal.

Some of the reports on this research appear to be trying to discredit 
people who have expressed concern about immigrant crime, and it may 
be easier to do this if the research focuses on immigration generally 
without drawing attention to crimes committed by aliens who aren't 
supposed to be here in the first place.

Some organizations, however, such as the CATO Institute, have focused 
on the connection between illegal immigration and crime — and have not 
been able to get the necessary information.

CATO has just released a working paper on a study of the connection 
between illegal immigration and crime, but it is based on information from 
only one state. CATO was only able to get the information it needed from
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Crime committed by undocumented aliens is a real issue | TheHill 
Texas, which apparently was the only state that records and keeps 
information about the immigration status of people entering the criminal 
justice system.

Information is available on undocumented aliens who have been 
incarcerated or taken into custody by the Federal Bureau of Prisons (BOP) 
and the US Marshals Service (USMS), because President Trump asked for 
it at the beginning of his administration.

On Jan. 25, 2017, Trump signed Executive Order 13768 on "Enhancing 
Public Safety in the Interior of the United States."

Section 16 of this order directs the DHS Secretary and the Attorney 
Generai to provide quarterly reports to congress on the immigration 
status of (a) aliens incarcerated under BOP supervision; (b) aliens 
incarcerated as federal pretrial detainees under the USMS supervision; 
and (c) convicted aliens incarcerated in state prisons and at local 
detention centers throughout the United States.

The most recent Alien Incarceration Report was issued on Oct. 16, 2020. It 
indicates that 94 percent of confirmed aliens incarcerated by the BOP and 
at USMS facilities are unlawfully present in the United States.

Additionally, 70 percent of the 27,494 known or suspected aliens in BOP 
custody had been convicted of non-immigration-related crimes, as had 39 
percent of the 23, 580 known or suspected aliens in USMS custody.

But that information isn't even close to being comprehensive. 
Approximately 90 percent of the aliens incarcerated are held at state and 
local facilities.

This is a problem for two reasons.

First, it isn't possible to determine how much harm -- if any — illegal 
immigration is doing without knowing how many of the aliens who are 
coming here illegally are committing crimes in the United States and how 
serious their crimes are.

Second, if Joe Biden is elected, he is going to need information about the 
criminal activities of undocumented aliens to be able to implement his 
immigration enforcement policies.

What does this have to do with Biden?

in his "Plan For Securing Our Values as a Nation of Immigrants." Biden says 
that he intends to follow the approach that the Obama-Biden 
administration took, which was to prioritize enforcement resources on 
removing deportable aliens who are threats to national security and 
public safety.

In fact, Biden intends to go even further than Obama did.

Cruz hits back after Ocasio-Cortez calls for his resignation 

Shellshocked GOP ponders future with Trump

At the March 15, 2020, Pemo.crati.e primary debate; Biden said, "in the first 
100 days of my administration, no one, no one will be deported at all.
From that point on, the only deportations that will take place are for 
commissions of felonies in the United States of America."
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The lack of information about the crimes being committed by 
undocumented aliens indicated by CATO wouldn’t prevent a Biden 
administration from finding enough criminal aliens to keep ICE and the 
immigration courts busy, but it would make it impossible to focus 
enforcement efforts on the aliens who are committing the most serious 
crimes.

Nolan Ramapoi't was detailed to the House Judiciary Committee as an 
executive branch immigration law expert for three years. He subsequently 
served as an immigration counsel for the Subcommittee on Immigration, 
Border Security and Claims for four years. Prior to working on the Judiciary 
Committee, he wrote decisions for the Board of Immigration Appeals for 
20 years. Follow him on Twitter @Nd!anR1 or 
at httesr/Znofanraapaportb/oggpoteom.

TOSS DOWLD TRUMP JOEBIDEPj ILLEGAL IMMIGRATION CRIME CRIME STATISTICS 
IMMIGRATION AND CRIME EXECUTIVE ORDER 13768

THE HILL 1S2B ^ STREET, NW SUITE SOO WASHINGTON DC 200001202-e2S-SS00 TEL I aoa-62a>SS03 ¥AX
THE CONTENTS OF THIS SITE ARE ©2021 CAPITOL HILL PUBLISHIMG CORP., A SUBSIDIARY OF MEWS COMMUNICATIONS. INC.

https://thehill.com/opinion/immigration/521643-crime-committed-by-undocumented-aliens-is-a-real-issue 3/3

https://thehill.com/opinion/immigration/521643-crime-committed-by-undocumented-aliens-is-a-real-issue


1/8/2021 Crimes by Illegal Immigrants Widespread Across U.S.—Sanctuaries Shouldn't Shield Them [ The Heritage Foundation

COMMENTARY Crime And Justice
Crimes by Illegal Immigi*ants Widespread Across U.S.—Sanctuaries Shouldn’t Shield Them 

Sep 3rd, 2019 4 min read 

Hans A. von Spakovsky 

@HvonSpakovsky
Election Law Reform Initiative and Senior Legal Fellow
Hans von Spakovsky is an authority on a wide range of issues-—including civil rights, civil 
justice, the First Amendment, immigration.
KEY TAKEAWAYS
Non-citizens accounted for 24 percent of all federal drag arrests, 25 percent of all federal 
property arrests, and 28 percent of all federal fraud arrests.
In 2018, a quarter of all federal drag arrests took place in the five judicial districts along the 

U.S.-Mexico border.
Politicians who declare their jurisdictions to be sanctuaries for illegal immigrants who commit 
crimes are needlessly endangering their law-abiding citizens.

The decision by a California appeals court Friday overturning the conviction of an illegal 
immigrant who shot and killed Kate Steinie in San Francisco in 2015 once again put the 

national spotlight on the serious problem of crimes committed by people in the U.S. illegally.

The appeals court in San Francisco overturned the conviction of Jose Inez Garcia-Zarate on a 

charge of being a felon in possession of a firearm. Garcia-Zarate was earlier found not guilty 

of first- and second-degree murder, involuntaiy manslaughter and assault with a semi
automatic weapon.

Garcia-Zarate said he unwittingly picked up a gun, which he said was wrapped in a T-shirt, 
and it fired accidentally. The appeals court overturned his conviction on the firearm
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possession charge because it said the judge at his trial failed to give the jury the option of 

finding him not guilty on the theoiy that he only possessed the gun for a moment.

Opponents of federal efforts to enforce the immigration laws enacted by Congress repeatedly 

claim that illegal immigrants are “less likely” to commit crimes than U.S. citizens - and thus 

represent no threat to public safety. But that’s not trae when it comes to federal crimes.

Non-citizens constitute only about 7 percent of the U.S. population. Yet the latest data from 

the Justice Department’s Bureau of Justice Statistics reveals that non-citizens accounted for 

nearly two-thirds (64 percent) of all federal arrests in 2018. Just two decades earlier, only 37 

percent of all federal arrests were non-citizens.

These arrests aren’t just for immigration crimes. Non-citizens accounted for 24 percent of all 
federal drug arrests, 25 percent of all federal property arrests, and 28 percent of all federal 
fraud arrests.

In 2018, a quarter of all federal drag arrests took place in the five judicial districts along the 

U.S.-Mexico border. This reflects the ongoing activities of Mexican drag cartels. Last year, 
Mexican citizens accounted for 40 percent of all federal arrests.

In fact, more Mexicans than U.S. citizens were arrested on charges of committing federal 
crimes in 2018.

Migrants from Central American countries are also accounting for a larger share of federal 
an-ests, going from a negligible 1 percent of such arrests in 1998 to 20 percent today.

Critics will try to downplay the importance of the Justice Department’s report by pointing out 
that the majority of crimes in the United States are handled by prosecutors in state and local 
courts. But even there the data is shocking.

A recent report from the Texas Department of Public Safety revealed that 297,000 non
citizens had been “booked into local Texas jails between June 1, 2011 and July 31, 2019.” So 

these are non-citizens who allegedly committed local crimes, not immigration violations.

The report noted that a little more than two-thirds (202,000) of those booked in Texas jails 

were later confirmed as illegal immigrants by the federal government.

According to the Texas report, over the course of their criminal careers those illegal 
immigrants were charged with committing 494,000 criminal offenses.
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Some of these cases are still being prosecuted, but the report states that there have already 

been over 225,000 convictions. Those convictions represent: 500 homicides; 23,954 assaults; 
8,070 burglaries; 297 kidnappings; 14,178 thefts; 2,026 robberies; 3,122 sexual assaults; 
3,840 sexual offenses; 3,158 weapon charges and tens of thousands of drag and obstruction 

charges

These statistics reveal the veiy real danger created by sanctuary policies. In nine self- 

declared sanctuary states and numerous sanctuary cities and counties, officials refuse to hand 

over criminals who are known to be in this country illegally after they have served their state 

or local sentences.

This refusal to cooperate with federal immigration officials suggests that state and local 
officials supporting the sanctuary movement believe if s better to let these criminals return to 

their communities rather than being removed from this country. Not all of their constituents 

would agree.

The Texas report is careful to note that it is not claiming “foreign nationals” commit “more 

crimes than other groups.” Whether that is true or not - and it is certainly true when it comes 

to federal crimes - is in-elevant.

What is highly relevant to the current debate about immigration policy is that the Texas report 
“identifies thousands of crimes that should not have occurred and thousands of victims that 
should not have been victimized because the perpetrators should not be here.”

We know that in Texas and around the countiy some individuals would be alive today - and 

their families would not be mourning their loss - if we had a secure border and an effective 

interior enforcement system.

Instead of trying to obstruct enforcement of our immigration laws, state and local officials 

should do everything they can to help the feds reduce the veiy real -- and all too often fatal - 

dangers posed by criminal illegal immigrants.

One of the worst recent examples of a state official who refuses to help federal immigration 

authorities carry out their duties is North Carolina Gov. Roy Cooper.

The Democratic governor recently vetoed a bill that would require local law enforcement to 

cooperate with federal immigration authorities. Cooper did so just days after Immigration and
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Customs Enforcement (ICE) agents captured an illegal immigrant charged with first-degree 

rape and indecent liberties against a child.

The man arrested in that crime was on the loose because he had been released from custody 

by county officials, despite the existence of a federal detainer warrant for him.

Politicians who declare their jurisdictions to be sanctuaries for illegal immigrants who commit 
crimes are needlessly endangering their law-abiding citizens. That is shameful.

This piece originally appeared in Fox News
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On July 1, 2015, 32-year-old Kathryn (''Kate") Steinie was shot 
and killed while walking with her father and a friend along 
Pier 14 in the Embarcadero district of San Francisco. She was 
hit in the back by a single bullet. The man who fired the gun, 
Jose Inez Garcia Zarate, said he had found it moments before, 
wrapped in cloth beneath a bench on which he was sitting, and 
that when he picked it up the weapon went off. The shot 
ricocheted off the concrete deck of the pier and struck the 
victim, who was about 90 feet away. Steinie died two hours 
later in a hospital as a result of her injuries.

On November 30, 2017, after five days of deliberations, a jury 
acquitted Garcia Zarate of all murder and manslaughter 
charges. He was convicted of being a felon in possession of a 
firearm, but that conviction was overturned on appeal on 
August 30, 2019.-!^.^

Garcia Zarate's immigration status made the shooting 
controversial and led to political criticism of San Francisco's 
status as a sanctuary city, as Garda Zarate is an 
undocumented immigrant residing in the United States who 
had previously been deported five times. Donald Trump, at the 
time a presidential candidate, cited Garda Zarate in support of 
his proposal to deport criminal illegal immigrants living in the 
United States, and mentioned Steinie during his acceptance 
speech at the 2016 Republican National Convention.
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Pier 14, site of the shooting

Shooting of Kate Steinie (San Francisco)

Location Pier 14, San Francisco, 
California, United States

Date July 1,2015
6:30 p.m.

Weapon AO-caliber SIG Sauer P239
handgun

Victim Kate Steinie

Perpetrator Jose Inez Garcia Zarate
(AKA Juan Francisco Lopez- 
Sanchez) (in custody)
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Garcia Zarate told ABC station KGO-TV in a jailhouse interview that he started wandering on Pier 14, a 
tourist attraction area at the Embarcadero waterfront district, Wednesday July 1, 2015 after taking 
■sleeping pills he found in a dumpster. He said lie- 'then picked up a gun that lie found.M Garcia .Zarate 
fired one shot from a .40-caliber SIG Sauer P239 handgun with a seven-cartridge m.agaziiTe.KlM- One 
bullet struck Steinie in the back and pierced her aorta. She collapsed to the pavemenfwhile screaming to 
her father, who was accompanying her at the pier, for help.t^ Her father and others performed CPR on 
Kathryn before paramedics arrived and took her to an ambulance. She died two hours later at San 
Francisco General Hospital.^

Garcia Zarate was arrested about an hour after the shooting at Pier 40, about one mile (1.6 km) south of 
Pier 14, and divers from the San Francisco Police Department Underwater Recovery Unit found the gun 
in the bay alongside Pier 14 the following day.tZHfel On July 5, 2015, investigators returned to the pier 
and found a point 12-15 feet (3.7-4.6 m) from Garcia Zarate's presumed location where a bullet had 
ricocheted off of the concrete.^ Following his arrest, Garcia Zarate was booked into San Francisco 
County Jail on suspicion of murder.IUll^J

The gun used by Garcia Zarate had been stolen in downtown San Francisco from a Bureau of Land 
Management (BLM) ranger's personal vehicle on June 27, 2015, according to the Bureau of Land 
Maiiagementizrfhe ranger, John Woychowski, testified at trial that he had left the weapon bolstered 
and unsecured in a backpack under the front seat of his personal vehicle while he went to dinner with Ms 
family. M The car's window hadffeen broken.MIlSl

Kathryn Michelle (Kate) Steinie (December 13, 1982 - July 1, 2015) was originally from Pleasanton, 
California, grew up in Germany as a "military brat" and graduated from Amador Valley .High SchoolTShe' 
earned a communications degree from California Polytechnic State University, San Luis QbispO.-felffl 
She was employed at Medtronic in San Francisco and was living on Beale Street, close to Pier 14, the site 
of the shooting.^®! Her funeral was held at a winery in Pleasanton on July g.IUJ

Jose Inez Garda Zarate (or Juan Francisco L6pez-Sanchez),ti2l of 
Guanaluato, Mexico, is an undocumented immigrant who was 
deported, from the U.S. a. total of five times, most, recently in 
2009.£2iii He was on probation in 'Texas at the time of the 
shooting.E^ll He had seven felony convictions, none of them for 
violent crimes. When he was apprehended, Garda Zarate was listed 
as 45 years old by police, but as 52 in jail records.!^

Garda Zarate arrived in the U.S. sometime before 1991, the year he 
was convicted of his first drug charge in Arizona. He worked in 
Washington state in roofing and construction, and was also 
convicted three times there for felony heroin possession and 
manufacturing narcotics. Following another drug conviction and jail 
term, this time in Oregon, the U.S. Immigration and Naturalization
https://en.wikipedia.org/wiki/Shooting_of_Kate_Steinle
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Service (INS) deported Garcia Zarate in June 1994. However, Garcia 
Zarate returned to the U.S. within two years and was convicted again 
of heroin possession in Washington state. He was deported for the 
second time in iggy.IlSl

On February 2,1998, Garcia Zarate was deported for the third time, 
after reentering the U.S. through Arizona. United States Border 
I^trol caught him six days later at a border crossing, and a federal 
court sentenced Garcia Zarate to five years and three months in 
federal prison for unauthorized reentiy. Immigration and Customs 
Enforcement (ICE), successor of the INS, deported Garcia Zarate in 
2003 for Ms fourth deportation. However, he reentered the U.S. 
through the Texas border and got another federal prison sentence 
for reentry before being deported for the fifth time in June 2009.-&21

Less than three months after his fifth deportation, Garcia Zarate was 
caught attempting to cross the border in Eagle Pass, Texas. He 
pleaded guilty to felony reentry; upon sentencing, a federal court 
recommended Garcia Zarate be placed in "a federal medical facility 
as soon as possible".

Criminal
status

Criminal
charge

Capture
status

Acquitted of murder 
in state court, 
currently 
incarcerated 
pending federal trial; 
convicted of being a 
felon in possession 
of a firearm

Second-degree
murder,
enhancement of 
using a firearm, 
being a felon in 
possession of a
firearmllSl

Arrested on July 1, 
2015

On March 26, 2015, at the request of the San Francisco Sheriffs Department (SFSD), United States 
Bureau of Prisons (BOP) had turned Garcia Zarate over to San Francisco authorities for an outstanding 
drug warrant.!^ San Francisco officials transported Garcia Zarate to San Francisco County Jail on 
March 26, 2015, to face a 20-year-old felony charge of selling and possessing marijuana after Garcia 
Zarate completed his latest prison term in San. Bernardino County for entering in the country without 
the proper documents.M

U.S. Immigration and Customs .Enforc.ement (ICE) had issued .a detalaer for Gai'cia Zarate, requesting 
that he be kept in custody until immigration authorities could pick h.im up. However, as a sanctumy city, 
San Francisco's "Due Process for All" ordlnancet-Sl restricted cooperation mth ICE to only cases where- 
the immigrant had both current violent felony charges and past violent felony convictions; therefore, San 
Francisco disregarded the detainer and released him.feSISZl He was released from San Francisco County 
Jail on April 1,5, 2015, and had no outstanding warrants or judicial warrants, as confirmed by the San 
Francisco Sheriffs Department.fell

Garcia Zarate was formally charged with first-degree murder and possession of illegal narcotics on July 
6. Garcia Zarate admitted in a KGO-TV interview that he committed the shooting but said he found the 
gun wrapped in a T-shirt under a bench after taking sleeping pills he found from a trash can. He first 
claimed that he was: aiming at!se-a lions, then that the gun had fired while he was picking up .the wrapped 
package, and that Steinle's shooting was accidental.ML?.®] During a pretrial hearing, a judge .disallowed 
the inteiwiew to be used as evidence.E^Sl Garda Zdrate pleaded not^guilty to the charges, and was held on 
$5 million bail.iSPl Garcia Zarate's attorney, Matt Gonzalez, stated in court that the shooting was likely
accidental .ISll

On July 28, prosecutors filed an additional charge against Garda Zarate: being a felon in possession of a 
firearm.^S?] On September 4, San Francisco Superior Court Judge Brendan Conroy stated that there was 
enough evidence to try Garcia Zarate. Initially charged with first-degree murder, Garda Zarate was 
eventually tried for second-degree murder. If found guilty of the charges of second-degree murder, being
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a felon in possession of a firearm, and an enhancement of using a firearm, Garda Zarate could have 
faced life in prison without the possibility of parole. The jury also had the option of deciding if he was 
guilty of involimtaQy manslaughter (where the death occurs without intent but "through the negligent or 
reckless actions of the defendant"

In August, a judge set December 2 as the date to assign the case to a judge for trial. Garcia Zarate's public 
defender said there were no discussions of a plea deal.^SSl However, the trial date set for Deceinber 2016 
was postponed. Garda. Zarate returned to court July 14, 2oi7.l351azJ The trial was postponed again, on 
July 25, but the defendant asserted his right to a speedy trial, meaning that the trial was required to 
begin within 60 days.^sS

The trial began October 23, 2017, with opening statements and a brief testimony from Steinle's 
father.ES^ On subsequent days, jurors heard testimonies from eyewitnesses of the shooting, local 
investigators and the BLM ranger whose stolen gun was used in the crime ..flSlMfalllglMlid] Police 
revealed how they had lied to Garcia Zarate in order to motivate him to confess to the shooting by saying 
that they had more evidence than had actually been collected at the time.I^ The prosecution contended 
he brought the stolen gun to the crime scene while the defense claimed the weapon was found under a 
Pier 14 seat.tiS

The defense called its first witness, the crime lab supervisor, after the prosecution rested its case after 
two weeks of testimony. Their case was that the shooting was accidental and occurred when Garda 
Zarate picked up the newly found gun.MMM Experts regarding video enhancement and Spanish 
translation were heard to bolster the claim of an accidental shooting and incomplete 
investigation.fe—lfciltsMtSil

A key point of contention was the ease with which the weapon could have been fired accidentally. A 
supervising criminologist at the San Francisco Police Department crime lab testified that the gun was in 
excellent condition and would not have fired without someone pulling the trigger. The defense 
emphasized that the Sig Sauer pistol has no external safety mechanism to prevent accidental firing, and 
pointed to a record of even police trained in the use of Sig Sauer pistols having made accidental 
discharges. As examined by the criminologist, it was placed in single-action mode (where the hammer is 
cocked), rather than double-action mode (where a single pull of the trigger both cocks and releases the 
hammer). While it is typical for a gun that has been fired to be in single-action mode, a gun in single
action mode also requires less trigger pressure to fire. The defense argued that this made it more 
plausible that Garcia Zarate could have pulled the trigger accidentally while picking up or unwrapping 
the bundled gun. Woychowski, a BLM ranger, testified that he always left the pistol in double-action 
mode, but that he typically loaded it in single-action mode, and couldn't definitively say that he had 
returned it to double-action mode before it was stolen.tal The defense rested its case after four 
days.l64l5S3

Prior to closing arguments, Judge James Feng agreed to a request by the prosecutor Diana Garcia to 
instruct the jury in first-degree murder, second-degree murder, and involuntaiy manslaughter. "The jury 
will be instructed on multiple theories of homicide," said District Attorney's Office spokesman Alex 
Bastian.3.^3357]

Juiy deliberations began after 12 days of testimony, dozens of witnesses and two days of closing 
arguments on -November 21, 2017.L5M.52l

On November 30, 2017, after five days of deliberations, the jury acquitted Garda Zarate of all murder 
and manslaughter charges, but convicted him of being a felon in possession of a firearm.
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The Department of Justice unsealed a federal arrest warrant for Garcia Zarate following his trial. The 
charges include felon in possession of a firearm, involuntary manslaughter, and assault with a deadly 
weapon. There is an existing federal detainer for Garcia Zarate to be transported to the Western District 
of Texas by U.S. Marshals

On January ii, 2019, Garcia Zarate filed an appeal of his felon in possession conviction in the First 
Appellate District of the California Court of Appeal.

On August 30, 2019, the California state 1st District Court of Appeals overturned the gun conviction 
saying "the judge failed to instruct the jury on one of his defenses".

investigation

The gun used in the shooting was confirmed by forensic crime laboratory technicians to be the same one 
stolen from a federal agent's car. The .40-caliber handgun had been taken from a U.S. Bureau of Land 
Management (BLM) ranger's car that was parked in downtown San Francisco, on June 27, "^ois^SlThe 
ranger, John Woychowski, was in San Francisco for an official government business trip. He testified at 
trial that he had left the weapon bolstered and unsecured in a backpack under the front seat of his 
personal vehicle while he went to dinner with his family.M Woychowski immediately reported the theft 
to San Francisco police, as well as the Federal Bureau of Investigation's National Crime Information 
Center. Police issued a citywide crime alert but did not call in teGhnidans to examine the scene.124]

Ballistics experts for both the prosecution and defense agreed with the investigators finding that, after 
Garcia Zarate fired the gun, the bullet ricocheted off the pavement 12---15 feet (3.7"”4.6 m) away from him 
before traveling another 78 feet (24 m) and striking Steinle.iMlMl

Family lawsuit

In September 2015, the Steinie family announced their intention to file a lawsuit against the City of San 
Francisco, Immigration and Customs Enforcement and Bureau of Land Management, alleging 
complicity and negligence in the death of their daughter.-t^ On January 7, 2017, Magistrate Judge 
Joseph C. Spero dismissed the family's claims against San Francisco and former Sheriff Ross Mirkarimi. 
The magistrate also dismissed their claim against ICE, but he ruled that the lawsuit accusing the Bureau 
of Land Management of negligence can proceed.K-ffl-&l

In January 2020, the United States Court of Appeals for the Ninth Circuit ruled that Kate's family could 
not sue the city of San Francisco.EIEII

The killing sparked fierce criticism and political debate over San Francisco's sanctuary city policy, which 
disallows local officials from questioning a resident's immigration status, thus enabling local victims to 
report crimes without fear of deportation. Multiple Republican presidential candidates, including 
Donald Trump and Jeb Bush, made statements blaming the immigration policy for Steinle's death; 
Trump farther called for the need for a secure border wall.IZglLzs] WWe House. Press Secretary Josh 
Earnest stated that the U.S. would be safer if Republican lawmakers had approved comprehensive 
immigration reform backed by President Barack Obama.IZl]
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2016 U.S. presidential candidate Hlllaiy Clinton joined California Senator and former San Francisco 
Mayor Dianne Feinstein, a Democrat, in condemning the policy. Clinton said, "The city made a mistake,' 
not to deport someone that the federal government strongly felt should be deported ... So I have 
absolutely no support for a city that ignores the strong evidence that should be acted on."£25.3 That same 
week, Feinstein penned a public letter to San Frandsco Mayor Ed Lee that stated, "The tragic death of 
Ms. Steinie could have been avoided if the Sheriff's Department had notified ICE prior to the release of 
Mr. Sanchez, which would have allowed ICE to remove him from the country."tZ§3

Local and state reaction

San Francisco County Sheriff Ross Mirkarimi received criticism by anti-illegal immigration activist 
groups, including Californians for Population Stabilization, and a range of politicians, including San 
Francisco Mayor Ed Lee and California U.S. Senator Dianne Feinstein, for Garcia Zarate's release from 
custody before the shooting. Lee stated the sanctuaiy city ordinance allows the sheriff to coordinate with 
federal immigration and ICE agents. On July 7, Feinstein stated that the San Francisco County Sheriffs 
Department should have nollfied ICE before Garcia Zarate was released, so that he could be deported 
from the county.IZZl in a press conference held on July 10, Mirkarimi blamed federal prison and 
immigration officials for the series of events that led up to the release of Garcia Zarate. L?.3lZ§.IZi.J

Ross Mirkarimi lost his bid for re-election to Vicki Hennessy on November 3, 2013, receiving 38% of the
vote.IM

Political reactions

The Donald Trump presidential campaign for the 2016 election released the political advertisement "Act 
of Love", showing Garcia Zarate and criticizing rival Jeb Bush’s policy on immigration.!^ Later, whra 
accepting the Republican nomination for president at the 2016 Republican National Convention, Trump 
mentioned Steinle's death as a rationale to deport illegal aliens in the United"States.'im Aft^he 2017 
Presidential Inauguration, President Trump again mentioned Steinie and other victims of violent crime 
by illegal aliens when creating the Victims of Immigration Crime Engagement (VOICE) Office within 
ice.£M ......... ...... ■

Kate's Law

In response to the controversy, U.S. Senator Ted Cruz from 'Texas and U.S. Representative Matt Salmon 
fro™ Arizona introduced H.R. 3011 (https://www.congre$s.gov./bilI/ii4th-cQngress/house-bilT/30iih 
the Establishing Mandatory Minimums for Illegal Reentry Act of 2015, also known as Kate's Law.®® 
No vote was ever held.!M In July 2015, however, the House did pass the Enforce the Law for Sanctuary 
Cities Act (H.R. 3009 (https://www.congress.gov/bill/114th-congress/house-bill/3009)), a related bill 
that is often confused with Kate's Law.r'’'’

Members of Steinle's family did not want her to be in the middle of a political controversy, according to 
the San Francisco Chronicle, and actually support sanctuary cities. "I don’t know who coined 'Kate’s 
Law,"' Kate's father Jim Steinie told the paper. "It certainly wasn't us."I^Zl

In July 2016, a Senate version of the law (S. 2193 (http8://www.congress.gov/biIl/i:i4th-coiig.re.ss/senate 
-bill/2193)) was filibustered with the motion to invoke cloture receiving '55-42 votes mostly by Senate 
Republicans, therefore insufficient to defeat the filibuster.®® The Senate also voted on another bill
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often confused with Kate's Law, the Stop Dangerous Sanctuary Cities Act (S. 3100 (https://www.congres 
s.gov/bill/ii4th-coiigress/senate--bill/3ioo)). The bill failed to proceed to a final vote.in the Senate.IM"

On June 23, 2017, U.S. Representative Bob ©oodl.atte from Virginia reintroduced two bills, Kate's Law 
(H.R. 3004 (https://www.congress.gov7bill/ii5th-congress/Iiouse-biIl/30043) and No Sanctuary for 
Criminals, an anti-sanctuary city policy (H.R. 3003 (Sttps:/7www.C0ngress.gov/bi]l/ii5tli-congress/liou 
se-bilI/3003)), into the House which passed on June 29 and proceeded to the SenateT

■ Illegal immigration to the United States and crime
■ Office of Victims of Immigration Crime Engagement 
® Killing of Mollie Tibbetts
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KEY TAKEAWAYS
The Border Patrol intercepted more than 144,000 illegal aliens at the southwest border in 

May, the largest monthly total in more than a dozen years.
They are allowing dangerous criminals into the country and are creating sanctuaries for them 

to repeatedly victimize Americans and endanger the safety of the public.
There are many Americans who would be alive today if we had control over our southern 

border and if there were no sanctuary policies in place.

The supporters of open borders and sanctuary policies that obstruct enforcement of our 

immigration laws must be overjoyed by the latest report fi-om the Department of Homeland 

Security.

The Border Patrol intercepted more than 144,000 illegal aliens at the southwest border in 

May, the largest monthly total in more than a dozen years.

Those who push these policies should be ashamed of themselves.

As a gruesome murder in Maryland of a 14-year-old girl demonstrates, they are allowing 

dangerous criminals into the country and are creating sanctuaries for them to repeatedly 

victimize Americans and endanger the safety of the public.
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There are literally hundreds of thousands of individuals who are being killed, raped, assaulted, 
robbed, beaten, and kidnapped by criminal illegal aliens in this country, aliens who are 

protected by sanctuaiy jurisdictions, such as Prince George’s County, Maryland.

In one of the latest tragedies caused by these reckless policies, on April 18, Ariana Funes- 

Diaz (who went missing from a group home for girls) was forced to strip and was then beaten 

with a baseball bat, slashed with a machete, and slain.

Three teenagers are in custody, accused of this heinous crime, at least two of whom are in the 

country illegally and are self-identified members of the notorious MS-13 gang, which has 

plagued citizens across the continental United States. One of them came through the refugee 

resettlement process. A fourth accomplice, who actually recorded the atrocity, was just 
recently arrested.

There is little doubt that Funes-Diaz would be alive today if it weren’t for the sanctuary policy 

of Prince George’s County. The two illegal aliens (Salvadoran nationals) accused of her 

killing were previously arrested on charges of attempted murder, participation in gang 

activity, conspiracy to commit murder, attempted robbery, and other related crimes.

Immigration and Customs Enforcement sent detainer wan-ants to the Prince George’s County 

Corrections Department over a year ago asking it to notify ICE when the aliens were 

scheduled for release so ICE could pick them up for deportation.

But because of the county’s irresponsible sanctuary policy, the ICE detainer was ignored, and 

the illegal aliens—members of one of the most dangerous criminal gangs in the Western 

Hemisphere—^were blithely released back into the community so they could commit further 

crimes.

As Justine Whelan, an ICE spokeswoman, said, “It’s hard to imagine that anyone would not 
be interested in ensuring that people like this are not on the streets, doing bad things, after 

demonstratively violent behavior.”

But Prince George’s County is unapologetic about the brutal slaying that happened as a result 
of its policy. Its director of corrections, Mary Lou McDonough, was defiant over the county’s 

sanctuary policy, telling The Washington Post that ICE knows that “we will never hold 

anybody for ICE.”
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The location of Funes-Diaz’s killing is a tragic, telling element. Had she lived just a few miles 

south in Prince William County, Virginia, the killers would probably not have been in the 

country, due to their prior crimes.

Prince William County has an agreement with the Department of Homeland Security (and by 

extension, with ICE) through the 287(g) program, which checks the immigration status of 

arrestees and detains them for ICE to pick up and deport.

Despite its success, the ftiture of the program there is in peril, as the two Democratic 

candidates for sheriff running against the incumbent, Glen Hill, favor eliminating the 

program.

The Prince William Board of County Supervisors chairman, Corey Stewart, said the program 

has been successful in curbing further criminal activity among illegal aliens.

He warns that “[i]f the county rescinds 287(g), MS-13 comes back with a vengeance, because 

it will send a big signal that the county will tom a blind eye to criminal illegal-alien gang 

activity.”

Unfortunately, there is nothing isolated about what happened to Funes-Diaz.

A 2005 report by the Government Accountability Office on the criminal histories of 55,322 

illegal aliens in prison showed that they had been arrested 459,614 times for some 700,000 

criminal offenses.

A 2011 GAO analysis found that 251,000 criminal aliens in federal, state, and local prisons 

and jails had been arrested nearly 1.7 million times for close to 3 million criminal offenses 

ranging from homicide and kidnapping to drags, burglaiy, and larceny.

In January 2018, Rio Grande Valley Sector Chief Patrol Agent Manuel Padilla Ir. noted that 
the Border Patrol had “apprehended 53 MS-13 gang members,” which represented “an 

increase of 212 percent over the same period in 2017.”

A teenage girl was killed in cold blood fewer than 15 miles from the Capitol, and still 
Congress is incapable of working with the White House to combat this scourge of 

lawlessness.

Furthennore, counties and cities in Maryland and elsewhere not only refuse to assist federal 
authorities in their efforts to get dangerous criminal aliens out of the country, they implement 
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policies intended to obstract and interfere with those federal efforts, endangering the residents 

of their communities.

The killing of Funes-Diaz brings to mind another tragedy, the 2015 slaying of Kate Steinle by 

an illegal alien, previously deported five times, who was released due to the city of San 

Francisco’s sanctuary policy despite an ICE detainer warrant.

The Remembrance Project, “a voice for victims killed by illegal aliens,” was welcomed at the 

White House in June 2018 for its work in trying to help the families of those victims.

Anyone who doubts the effects of open borders and sanctuary policies should visit the 

Remembrance Project’s Twitter account, where you will be immediately confronted with the 

heartbreaking frequency of killings committed by a growing population of criminal illegal 
aliens.

President Ronald Reagan once noted ‘‘a nation that cannot control its borders is not a nation,” 

a comment that encapsulates the political and cultural issues resulting from the virtually 

unimpeded stream of illegal aliens coming across America’s southern border: abandonment of 

law and order and public safety, and huge economic costs imposed on local communities.

There is one thing we know for sure. There are many Americans who would be alive today if 

we had control over our southern border and if there were no sanctuary policies in place.

This piece originally appeared in The Daily Signal
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On Wednesday, the U.S. Supreme Court will hear arguments against the third iteration of President 
Donald Trump’s Muslim ban. Faiza Patel says this will be a test for just how much the Supreme 
Court is willing to rein in an “obviously bigoted policy."

Faize Patel April 24,2018

On Wednesday, the U.S. Supreme Court wili hear arguments against the third iteration of President Donald 
Trump's Muslim ban. The case - Hawaii v. Trump ~ is the culmination of several challenges to the discriminatory 
and the Brennan Center argues, illegal policy. The Center filed its own suit against the ban, alongside the Council 
on American-lslamic Relations, representing six American Muslim plaintiffs. Those plaintiffs are just a small 
subset of the thousands of Americans and their families who are suffering harm since the Court allowed the ban 
to be implemented in December of 2017.

Co-director of the Brennan Center's Program on Liberty and National Security Faiza Patel says Wednesday's 
arguments will be a test for just how much the Supreme Court is willing to rein in an "obviously bigoted policy."

How did this all get started?

Faiza Patel: During his campaign, now-President Trump promised to ban Muslims from the US. This generated a 
huge amount of shock, and a week into his presidency, he decided to implement his campaign promise. He issued 
an order that banned people from seven mostly-Musiim countries from coming to the US. What's currently in the 
court is the third version issued in September 2017.

Like the bans that came before it, this third iteration was challenged, and like the previous two, federal district 
courts and courts of appeals have all said the plaintiffs have shown a likelihood of success on their argument that 
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the ban is illegal and unconstitutional.

What arguments will likely come up before the Justices?

FP: Attorneys for the state of Hawaii will argue that the ban violates the 1965 Immigration and Nationality Act 
[INA], which prohibits discrimination on the basis of, among other things, religion and nationality. Prior to 1965, 
our immigration laws operated in an explicitly discriminatory way, setting quotas that heavily favored immigration 
from Western European countries. The INA passed amid the civil rights era and took a very different tack: it did 
away with national-origin quotas and emphasized family reunification and the need to meet labor needs.

Attorneys for Hawaii will also argue that the ban violates what’s known as the establishment clause of First 
Amendment, which prohibits the government from favoring or disfavoring a certain religion. The argument is that 
it's obvious the intent of the ban was to keep Muslims out of the US, which is effectively the US government 
disfavoring people solely based on their religion.

But didn’t the Trump administration modify the ban to avoid the appearance of explicitly banning 
Muslims?

FP: One of the big questions in this case is whether or not the court will restrict itself to looking at the four corners 
of the order or will actually look at the context. President Trump has explicitly said he wants to keep Muslims out 
of the country, and has never backed down from his stated goal. He hasn't called it a Muslim ban recently, but he 
continues to portray Muslims as terrorists while remaining conspicuously silent about other types of violence, 
especially violence perpetrated against minorities.

In this instance, when courts are looking at the establishment clause, they're asking: what was the government’s 
intent? Are they intending to discriminate against one religion, or are they being neutral? As they say, you can try 
and put lipstick on a pig, but it’s still a pig.

Who are the people suing the government?

FP: There are two kinds of plaintiffs. There are institutional plaintiffs like the state of Hawaii, which is suing 
because as a state, they say they’ve been injured. Then you have individuals who’ve themselves been harmed by 
the ban. One thing to remember is that this case isn’t being brought on behalf of foreigners overseas, it’s brought 
on behalf of people here in the US who are injured because, for example, they can’t bring family members over.

In our case, for Instance, Fahed Muqbil Is an American citizen who grew up in Mississippi. He went to Yemen and 
married a woman, had two kids, and then moved to Egypt. One of his daughters suffers from spina bifida, and so 
Fahed decided to bring her to the US for treatment. But his wife and other daughter were stuck in Egypt, banned 
from receiving a visa. A mother was kept from her daughter’s side simply because she has a Yemeni passport. An 
American citizen was separated from his wife and child. These are the types of injuries that result from the ban.

Traditionally, courts have been deferential when it comes to national security and the president’s powers. 
How might this case be different?
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FP: This is the first time the Supreme Court will hear a direct challenge to one of President Trump's policies, so 
we'll be watching to see how the justices react to the government’s arguments. So far, the federal courts have 
been skeptical of this administration in a lot of contexts; we've seen this with the transgender ban and arguments 
over sanctuary cities.

in the case of the Muslim ban, we have clear anti-Muslim intent. They can dress is up as national security, but 
there is so much evidence of the administration’s animus toward Muslims that it's difficult to ignore. It will also be 
interesting to see how much the court is willing to stray from its traditional deference when it comes to cases of 
national security. Often the court is willing to show leeway when it comes to the president’s national security 
powers. But the court has also pushed back. We saw that around some of the Guantanamo cases where the court 
intervened and restricted the executive branch.

Lurking in the background of all of this is a case called Koramatsu v. United States. Koramatsu was a case 
challenging the internment of Japanese citizens during World War Two. The Supreme Court actually upheld the 
unjustified internment of American citizens. And in the decades since, it's clear that decision was wrong and is 
reflective of shameful racial prejudice. Here, some 70 years later, the government is trying to make the same 
assumptions that were made about Japanese Americans: that your ethnicity or your nationality or your religion 
gives some indication of your dangerousness.

We won’t hear a decision for a few months, but what do you think will make this case stand out in history?

FP: It will for many reasons. First, it raises significant issues of executive power. Second, it’s the first time the 
establishment clause has been invoked in an immigration case. And third, leaving the legal issues aside, the 
outcome will have an enormous impact on the Muslim American community and how it perceives its place in the 
US. It’s also going to have a huge impact on how the rest of the world perceives the United States. We’ve always 
been justly proud of our court system and the separation of powers. The world is watching to see if the Supreme 
Court will stand up to this obviously bigoted policy.

(Image: Flickr.com)
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June 26,2018

WASHINGTON — The Supreme Court upheld President Trump^s ban on travel from several 

predominantly Muslim countries, delivering to the president on Tuesday a political victory 

and an endorsement of his power to control immigration at a time of political upheaval 
about the treatment of migrants at the Mexican border.

In a 5-to~4 vote, the court's conservatives said that the president’s power to secure the 

country’s borders, delegated by Congress over decades of immigration lawmaking, was not 
undermined by Mr. Trump’s history of incendiary statements about the dangers he said 
Muslims pose to the United States.

Writing for the majority, Chief Justice John G. Roberts Jr. said that Mr. Trump had ample 

statutory authority to make national security judgments in the realm of immigration. And 

the chief Justice rejected a constitutional challenge to Mr. Trump’s third executive order on 
the matter, issued in September as a proclamation.

The court’s liberals denounced the decision. In a passionate and searing dissent from the 

bench, Justice Sonia Sotomayor said the decision was no better than Korematsu v. United 

States, the 1944 decision that endorsed the detention of Japanese-Americans during World 
Warn.

She praised the court for officially overturning Korematsu in its decision on Tuesday. But by 

upholding the travel ban, Justice Sotomayor said, the court “merely replaces one gravely 
wrong decision with another.”

The court’s travel ban decision provides new political ammunition for the president and 

members of his party as they prepare to face the voters in the fall. Mr. Trump has already 

made clear Ms plans to use anti-immigrant messaging as he campaigns for Republicans, 
much the way he successfully deployed the issue to whip up the base of the party during the 
2016 presidential campaign.

Mr. lYump, who has battled court challenges to the travel ban since the first days of his 

administration, hailed the decision to uphold his third version as a “tremendous victory” 

and promised to continue using his office to defend the country against terrorism, crime and
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House soon after the decision was announce'

The vindication for Mn Trump was also a stii. 
strategy of obstruction throughout 2016 that prevented President Barack Obama from 

seating Judge Merrick B. Garland on the nation’s highest court after the death of Justice 

Antonie Scalia. Justice Neil M. Gorsuch, Mr. Trump’s choice to sit on the court, was part of 

the majority upholding the president’s travel ban.

The decision came even as Mn Trump is facing controversy over his decision to impose 

“zero tolerance” for illegal immigration at the United States’ southwestern border, leading to 

politically damaging images of children being separated from their parents as families cross 

into the country without proper documentation.

But as Mr. Trump celebrated his travel ban victory, a federal judge in California ordered the 

government to stop separating children from their parents at the border and to reunite 
families already separated.

Late Tuesday night, the judge said that all families must be reunited within 30 days and that 

children under 5 must be returned to the custody of their parents within two weeks.

The judge’s order came as the president faces a second legal challenge about the family 

separations. Seventeen states and the District of Columbia filed a lawsuit on Tuesday in 
federal court seeking to stop the practice.

Mr. Trump and his advisers have long argued that presidents are given vast authority to 

reshape the way that the United States controls its borders. The president’s attempts to do 

that began with the travel ban and continues today with his demand for an end to the “catch 
and release” of unauthorized immigrants.

COOKING: Daily inspiration, delicious recipes and other updates 
from Sam Sifton and NYT Cooking. Sign Up

In remarks on Tuesday in a meeting with lawmakers, Mr. Trump vowed to continue fighting 

for a wall across the southern border with Mexico — his favorite physical manifestation of 
the legal powers that the court says he rightly wields.
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In New York City, about three dozen activists,: govemnieof 'offlclais aoa cancemea cmzeris 

declared at a midday news conference that the court was on the “wrong side of history.” 

Bitta Mostofi, the commissioner of immigrant affairs for the New York mayor’s office, called 

the ruling an “institutionalization of Islamophobia and racism ”

Senator Robert Menendez, Democrat of New Jersey, wrote that “today is a sad day for 

American institutions, and for all religious minorities who have ever sought refuge in a land 

promising freedom.” The Baptist Joint Committee for Religious Liberty said in a statement 

that “we are deeply disappointed by the Supreme Court’s refusal to repudiate policy rooted 
in animus against Muslims.”

Mr. lirump’s ban on travel had been in place since December, when the court denied a 

request from challengers to block it. Tuesday’s ruling lifts the legal cloud over the policy.

Chief Justice Roberts acknowledged that Mr. Tirump had made many statements concerning 

Ms desire to impose a “Muslim ban.” He recounted the president’s call for a “total and 

complete shutdown of Muslims entering the United States ” and he noted that the president 

has said that “Islam hates us” and has asserted that the United States was “having 

problems with Muslims coming into the country.”

But the chief justice said the president’s comments must be balanced against the powers of 

the president to conduct the national security affairs of the nation.

“The issue before us is not whether to denounce the statements,” Chief Justice Roberts 

wrote. “It is instead the significance of those statements in reviewing a presidential 
directive, neutral on its face, addressing a matter within the core of executive 
responsibility.”

“In doing so ” he wrote, “we must consider not only the statements of a particular president, 
but also the authority of the presidency itself.”

The chief justice repeatedly echoed Stephen Miller, Mr. Trump’s top immigration adviser, in 

citing a provision of immigration law that gives presidents the power to “suspend the entry 

of all aliens or any class of aliens” as they see necessary.

The provision “exudes deference to the president in every clause,” the chief justice said.
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Even as it upheld the travel ban, the court’s i 
the Korematsu case, officially reversing a 

emblem of a morally repugnant response to fear......

Chief Justice Roberts said Tuesday’s decision was very different.

“The forcible relocation of US. citizens to concentration camps, solely and explicitly on the 

basis of race, is objectively unlawful and outside the scope of presidential authority” he 

wrote. “But it is wholly inapt to liken that morally repugnant order to a facially neutral 

policy denying certain foreign nationals the privilege of admission.”

“The entry suspension is an act that is well within executive authority and could have been 

taken by any other president ~ the only question is evaluating the actions of this particular 

president in promulgating an otherwise valid proclamation,” Chief Justice Roberts wrote.

Justices Anthony M. Kennedy, Clarence Thomas, Samuel A. Alito Jr. also joined the majority 
opinion.

In her dissent, Justice Sotomayor lashed out at Mr. Trump, also quoting many of the anti- 

Muslim statements. She noted that, on Twitter, he retweeted three anti-Muslim videos as 

president and tweeted that “we need a TRAVEL BAN for certain DANGEROUS countries.”

“Let the gravity of those statements sink in ” Justice Sotomayor said. “Most of these words 

were spoken or written by the current president of the United States.”

She dismissed the majority’s conclusion that the government succeeded in arguing that the 

travel ban was necessary for national security. She said that no matter how much the 

government tried to “launder” Mr. Trump’s statements, “all of the evidence points in one 
direction.”

Justice Sotomayor accused her colleagues in the majority of “unquestioning acceptance” of 

the president’s national security claims. Justice Ruth Bader Ginsburg joined Justice 

Sotomayor’s dissent. Justice Sotomayor accused the court of inconsistency, noting that a 

stray remark from a state commissioner expressing hostility to religion was the basis of a 

ruling this month in favor of a Christian baker who refused to create a cake for a same-sex 
wedding.
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Jim@kaseanddrukerlaw.comIn a second, milder dissent, Justice Stephen' 

questioned whether the Trump administratic 

“the proclamation’s elaborate system of exer
j

Justice Kennedy agreed that Mr. Trump should be allowed to carry out the travel ban, but he 
emphasized the need for religious tolerance.

“The First Amendment prohibits the establishment of religion and promises the free 

exercise of religion ” he wrote. “It is an urgent necessity that officials adhere to these 

constitutional guarantees and mandates in all their actions, even in the sphere of foreign 

affairs. An anxious world must know that our government remains committed always to the 

liberties the Constitution seeks to preserve and protect, so that freedom extends outward, 
and lasts.”

The court’s decision, a major statement on presidential power, is the conclusion of a long- 

running dispute over Mr. IVump’s authority to make good on his campaign promises to 
secure the United States’ borders.

Only a week after he took office, Mr. Trump issued his first travel ban, causing chaos at the 

country’s airports and starting a cascade of lawsuits and appeals. The first ban, drafted in 

haste, was promptly blocked by courts around the United States.

A second version, issued two months later, fared little better, although the Supreme Court 
allowed part of it go into effect last June when it agreed to hear the Trump administration’s 

appeals from court decisions blocking it. But the Supreme Court dismissed those appeals in 
October after the second ban expired.

In January, the Supreme Court agreed to hear a challenge to Mr. Trump’s third and most 
considered entry ban, the one issued as a presidential proclamation. It initially restricted 

travel from eight nations Iran, Libya, Syria, Yemen, Somalia, Chad, Venezuela and North 

Korea — six of them predominantly Muslim. Chad was later removed from the list.

The restrictions varied in their details, but, for the most part, citizens of the countries were 

forbidden from emigrating to the United States, and many of them are barred from working, 
studying or vacationing here. In December, the Supreme Court allowed the ban to go into 
effect while legal challenges moved forward.
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The State of Hawaii, several individuals and f 
limits on travel from the predominantly Mus 

portions concerning North Korea and Venezl 
ones, was tainted by religious animus and nc 

concerns.

The challengers prevailed before a Federal I
before a three-judge panel of the United States tour l or/ippeciis'iyi xiie I'Miiiui't.ii cure; "'

The appeals court ruled that Mr. Trump had exceeded the authority Congress had given him 

over immigration and had violated a part of the immigration laws barring discrimination in 

the issuance of visas. In a separate decision that was not directly before the justices, the ^ 
United States Court of Appeals for the Fourth Circuit, in Richmond, Va., blocked the ban on a 

different ground, saying it violated the Constitution’s prohibition of religious discrimination.
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DACA Timeline

Deferred Action for Childhood 
Arrivals



DACA Timeline – June 2012

• Department of Homeland Security issues a policy memorandum
• Memorandum announces a policy of “exercising prosecutorial 

discretion with respect to individuals who came to the United States 
as children

• Young people impacted by DACA are often referred to as “Dreamers”
• Janet Napolitano, Exercising Prosecutorial Discretion With Respect to 

Individuals Who Came to the United States as Children, U.S. DEP'T OF 
HOMELAND SEC. (June 15, 
2012), https://www.dhs.gov/xlibrary/assets/s1-exercising-
prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf.

https://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as-children.pdf


DACA Timeline – November 2014

• Secretary of Homeland Security Jeh Johnson announces expansion of 
“deferred action” impacting 4 million parents of U.S. citizens or 
permanent residents

• This is referred to as DAPA
• Jeh Charles Johnson, Exercising Prosecutorial Discretion With Respect 

to Individuals Who Came to the United States as Children and With 
Respect to Certain Individuals Who Are the Parents of U.S. Citizens or 
Permanent Residents, U. S. DEPAR'T OF HOMELAND SECURITY, (Nov. 
20, 2014), https://www.dhs.gov/sites/default/files/publications/14_1
120_memo_deferred_action_1.pdf.

https://www.dhs.gov/sites/default/files/publications/14_1120_memo_deferred_action_1.pdf


DACA Timeline – February 2015

• U.S. v. Texas
• U.S. District Judge Andrew Hanen in Brownsville, Texas, issued a 

nationwide injunction to prevent the DAPA policy from taking effect.
• Affirmed by 5th cir. (5-4), and SCOTUS (4-4)
• Texas v. United States, 787 F.3d 733 (5th Cir. 2015).
• United States v. Texas, 138 S. Ct. 2271 (2016).



DACA Timeline – September 2017

• Secretary of Homeland Security Elaine Duke issued a memo 
announcing the “rescission of Deferred Action for Childhood Arrivals

• Memorandum from Elaine C. Duke, Acting Sec'y of the Dep't of 
Homeland Sec., to James W. McCament, Acting Dir. U.S. Citizenship & 
Immigration Servs., et al., Re Rescission of the June 12, 
2012 Memorandum Entitled "Exercising Prosecutorial Discretion with 
Respect to Individuals Who Came to the United States as Children" 
(Sept. 5, 2017)



DACA Timeline – January 2018

• Dep ’t of Homeland Security v. Regents of the University of California
• U.S. District Judge William Alsup in San Francisco issued a nationwide order 

blocking the Trump administration’s repeal of DACA
• Judges in New York and Washington, D.C., later handed down similar 

orders, and the 9th Circuit Court in San Francisco affirmed Alsup’s order in 
November

• Due to the January 9, 2018 federal court order for preliminary injunction, 
USCIS announced on January 13, 2018 that the agency, “has resumed 
accepting requests to renew a grant of deferred action under DACA

• Regents of the U. Cal. v. Dep't Homeland Sec., 279 F. Supp. 3d 1011 (N.D. 
Cal 2018)



DACA Timeline – June 2019

• The Supreme Court announced it will hear the Trump administration’s 
appeal in three consolidated cases, led by the California case known 
as Department of Homeland Security vs. Regents of the University of 
California



DACA Timeline – June 2020

• Dep’t of Homeland Security v. Regents of the University of California
• Supreme Court ruled (5-4) that DHS’s rescission of DACA violated the 

Administrative Procedure Act (APA) because the agency did not 
provide a reasoned explanation for its action

• This decision “restores DACA to its pre-September 5, 2017 status”
• Dep't of Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891 

(2020)



DACA Timeline – July 17, 2020

• Casa de Maryland v. U.S. Dep’t of Homeland Security
• Judge Paul W. Grimm in the U.S. District Court in Maryland ordered 

that the Trump administration begin accepting new applicants (prior 
to this decision USCIS was renewing DACA status but not accepting 
new applications) 



DACA Timeline – July 28, 2020

• Acting Secretary of Homeland Security Chad F. Wolf announced that 
in response to the Supreme Court’s decision, the Department of 
Homeland Security will take action to thoughtfully consider the future 
of the DACA policy, including whether to fully rescind the program.

• Chad F. Wolf , Reconsideration of the June 15, 2012 Memorandum 
Entitled “Exercising Prosecutorial Discretion with Respect to 
Individuals Who Came to the United States as Children”, U.S. DEP'T OF 
HOMELAND SEC. (July 28, 2020), 
https://www.dhs.gov/sites/default/files/publications/20_0728_s1_da
ca-reconsideration-memo.pdf



DACA Timeline – November 14, 2020

• Batalla Vidal v. Wolf
• Judge Garaufis in the E.D.N.Y. held Wolf was not lawfully serving as 

the Acting Secretary of Homeland Security when the Wolf 
Memorandum was issued, because the Department of Homeland 
Security failed to follow its order of succession, as lawfully designated 
under the Homeland Security Act.

• Vidal v. Wolf, 2020 U.S. Dist. LEXIS 213068 (E.D.N.Y. Nov. 14, 2020)



DACA Timeline – December 4, 2020

• Batalla Vidal v. Wolf
• Judge Garaufis in the E.D.N.Y. held that because Wolf was not lawfully 

serving as the Acting Secretary of Homeland Security when the Wolf 
Memorandum was issued (per November 14 decision), the Wolf 
Memorandum is vacated, and DACA is currently governed by its terms 
“as they existed prior to the attempted rescission of September 
2017.”

• Vidal v. Wolf, 2020 U.S. Dist. LEXIS 228328 (E.D.N.Y. Dec. 4, 2020)



DACA Timeline – January 20, 2021

• President Biden issues memorandum “Preserving and Fortifying 
Deferred Action for Children Arrivals”

• The memorandum states the Secretary of Homeland Security, in 
consultation with the Attorney General, shall take all actions he 
deems appropriate, consistent with applicable law, to preserve and 
fortify DACA

• 3 CFR Memorandum of January 20, 2021
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