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One of the hottest panels at this year’s ILTACON involved self-taught hacker Marcus


Weinberger walking the audience through just how easy it is to hack law firms and their


clients. If you labored under the illusion that hacking is a difficult, arcane skill that only


well-resourced, highly trained attackers can pull off, Weinberger shattered all that in a


matter of minutes showing off his arsenal of equipment that he purchased for pocket


change.
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Weinberger’s father, Prosperoware’s lawyer-in-residence Ben Weinberger, kept the


audience entertained by dutifully repeating disclaimers throughout his son’s presentation.


Marcus Weinberger only hacks for purely educational purposes everyone.


Some of the key equipment Weinberger uses to mess with people on Wifi goes for as little


as $1.50. And these tools aren’t buried deep within the Dark Web, all the products he


showed off are readily available through mainstream sites like Amazon and eBay. The


most expensive device of the whole presentation was a Wifi Pineapple that he claimed ran


around $50. If you don’t know what a Pineapple does, it can basically force your phones to


join a network of his choosing where a hacker could record your activity. “Man-in-the-


middle” attacks through public wifi networks can be devastating and we all expose


ourselves to these risks every day. Good luck feeling safe after learning that.


He explained that vulnerable websites can be identified through simple Google searches.


With a vulnerable site and the help of massive password dictionaries, breaking into a site


is a snap. By creating convincing spoof sites — often by registering domains that look like


established firms but actually have non-English characters in the name that appear to be


English characters. For example, did you know there are Cyrillic letters that look identical


to English characters? Because hackers do. And someone trying to log into a spoof site


won’t be content to enter one password and be denied. Once given an error message,


Weinberger says the average person starts rolling through all their alternative passwords


— getting each recorded by the hacker who will now be armed with multiple


username/password combinations.


Will your clients divulge private information falling for attacks like this? Will your


lawyers? When high-profile attorneys are still falling for spoofed emails, it’s hard to


imagine they’re ready for this level of sophistication.


If there’s one tool outlined in this presentation that everyone should adopt, it’s a routine


check of Have I Been Pwned, a website that tells you if your email has ever been


compromised. Without naming any names, I entered firm email addresses for some well-
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You can listen to the whole presentation here. Video should be available soon and we’ll


update this story with that when it arrives.


Firefox is configured to use a proxy server that is refusing connections.


Check the proxy settings to make sure that they are correct.
Contact your network administrator to make sure the proxy server is working.


Try Again


Joe Patrice is a senior editor at Above the Law and co-host of Thinking Like


A Lawyer. Feel free to email any tips, questions, or comments. Follow him


on Twitter if you’re interested in law, politics, and a healthy dose of college


sports news.
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In my last post, I covered the recent ABA ethics opinion, Opinion 477, which I believe


established a new standard for secure client communication. As I explained in my post,


using unencrypted email may be appropriate for routine or low sensitivity


communications, due to “cyber-threats and (the fact that) the proliferation of electronic


munications devices have changed the landscape…it is not always reasonable to rely


e use of unencrypted email.”


its release, much has been written about this opinion, including posts by my fellow


e the Law columnists. Bob Ambr his


wherein he described in great de


continue using unencrypted email will have to face when determining, on a case-by-case


basis, how to best secure client comm


After reading our posts on the impact of the new emails standards along with the analysis


of others in the legal tech space, my c e


inherent complexity and amorphous requirements of the opinion, concluding that instead


of a performing a case-by-case security song and dance, what busy lawyers really need is
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“checklists and online tutorials and readily accessible manuals so that they quickly and at


or no cost put in place a security system that works for their firm.”


I couldn’t agree more! The case-by-case analysis laid out by the ethics committee is indeed


burdensome and time consuming, especially for solo and small firm lawyers who are


struggling to keep up with the day-to-day obligations of running their law firms while


providing the very best client representation possible.


But, I would suggest that there is an easy way to avoid wasting the precious time required


to create a tailored client communication security plan for each matter. Instead, lawyers


should establish a standardized communication process that is used for all but the most


extreme cases — one that provides a secure, encrypted channel for all case-related


interaction. And for those cases where the information is too sensitive for any type of


electronic communication, the firm should revert to the time-tested and arguably


inconvenient old-school methods of communication: face-to-face meetings and snail mail


letters.


But for all other communications with clients a case-by-case determination can be avoided


by putting in place a single, encrypted, secure system for the electronic sharing of all case-


related information. The good news is that there are a number of different options


available, one of which is sure to meet your firm’s needs.


lectronic Frontier Foundation (EFF) offers a great guide to secure communications.


lains the different types of end-to-end encryption, including OTR and PGP, and then


des advice on encrypting different types of communications. Here are some of their


mmendations.


Encrypted Voice Calls


According to the EFF, the key to ensu


(Voice Over Internet Protocol). But it


transport encryption (such as that used by Skype and Google Hangouts), which prevents


eavesdroppers — but not the provider


which prevents all types of eavesdrop
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For end-to-end encryption for voice calls, both parties must be using the software. Here


e tools EFF recommends:


WhatsApp


Signal


Jitsi


Silent Phone


Zphone


Encrypted Text Messaging


If you send or receive text messages from clients on your smartphone, it’s important to use


apps that provide end-to-end encryption for the messages. As is the case with encrypted


voice software, both parties must be using these apps in order to communicate securely


since the apps work by using their own communications protocols.  Many of these apps


have been used by protestors in recent months to avoid law enforcement interception


during political protests.


Two of the more popular encrypted text messaging apps that can be used on both Android


and iOs devices that are recommended by EFF are Signal and ChatSecure.


Encrypted Email


are varying degrees of encryption available for web-based email messages. The most


level of encryption offered by m


ption. Gmail and Yahoo provide


ugh HTTPS will prevent others o


explained by EFF, there are many thi


HTTPS, your email provider still gets


Governments and law enforcement m


That’s why using PGP encryption is o


communications. However, it can be difficult to set up properly and oftentimes the use of a


technology consultant is needed. But 


provides detailed guides for Mac users, Windows-users, and Linux-users.
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Other options to consider that tend to be better suited for larger firms and will likely


e the services of a legal technology consultant to set up include AppRiver,


DataMotion, HP SecureMail, and Mimecast.


Another problem with encrypted email is that it still leaves some information exposed to prying


eyes. EFF describes the loopholes as follows: “End-to-end encryption only protects the content of


your communication, not the fact of the communication itself. It does not protect your metadata


—which is everything else, including the subject line of your email, or who you are communicating


with and when.”


I discussed this concern in a recent post here on Above the Law, which was prompted by


the Trump administration’s repeal of Internet privacy laws and pre-dated the ABA’s


issuance of Opinion 477. In that post, I suggested that secure client portals were a solution


to this particular issue.


Secure Client Portals


Encrypted online portals, which are often built into other software programs such as legal


practice management software, solve this problem. All communications occur within the


portal, so once you log into the portal, your activities occurring therein, along with your


communications, are encrypted from prying eyes.


Of course, as is the case with any encrypted communications solution, client portals


e a buy in from your clients. However, in light of the new ABA email guidelines, the


aved by avoiding the case-by-case communications analysis and the security gained


ng client portals will likely outw


on gives new teeth to requirement that communications be secure, making it easier


u to explain to clients why such


In this post at Lawyerist, which outlines the security benefits of online portals, Sam Glover


offers this advice for getting clients on board: “The best way to get your clients on board


with your communication portal is to just explain the problems with using email, and tell


them to expect a notification to sign u


check a box). Once you set them up and start using your communications portal as your


default, they will go along with it.”
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In the late 1990s, acclimating to email seemed strange to both lawyers and their clients,


now commonplace. Encrypted communication will follow that same path. You may


feel overwhelmed in the wake of issuance of the new email guidelines, but rest assured, the


path to secure client communications isn’t as complex as you might think. Once you


choose a methodology and implement it, using it will become second nature.


Nicole Black is a Rochester, New York attorney and the Legal Technology


Evangelist at MyCase, web-based law practice management software. She’s


been blogging since 2005, has written a weekly column for the Daily Record


since 2007, is the author of Cloud Computing for Lawyers, co-authors Social


Media for Lawyers: the Next Frontier, and co-authors Criminal Law in New


York. She’s easily distracted by the potential of bright and shiny tech


gadgets, along with good food and wine. You can follow her on Twitter


@nikiblack and she can be reached at niki.black@mycase.com.
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Who: Clawback agreement; alias: Rule 502 Agreement.


What: A mechanism to take back inadvertently disclosed privileged and/or


confidential information and protect against an argument that you waived privilege.


When: The Federal Rules of Evidence were amended in 2008 to introduce Rule


502. States adopted Rule 502 shortly after its introduction.


Where: Rule 502 is located in the Federal Rules of Evidence, and their State


counterparts.


Why: The scope of discovery seems endless. The rules permit a party to obtain


discovery regarding any nonprivileged matter that is “relevant” to any party’s claim


or defense. Fed. R. Civ. P. 26(b)(1). What is considered to be “relevant” evidence, for


purposes of discovery, is essentially limitless. The Federal rules, and State


counterparts, permit a party to obtain any piece of evidence that could lead to the


discovery of admissible evidence. The rules, as they stand today, do not contemplate


whether the discovery sought is sufficiently reliable, trustworthy, or even admissible


at trial. They simply ask: “can this request potent


admissible evidence?”


Attorneys routinely craft affirmative answers to that question. The rules, therefore,


have not caught up with the mountain of evidenc


relevant in today’s day and age. Parties can now 


Twitter®, FaceBook®, Instagram®, YouTube®


Snapchat®, Parascope® or any other digital resource. Unless your client is willing to


spend an extraordinary amount of money to have every email, picture, text, tweet,
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post, and document reviewed with a fine-toothed comb, the likelihood of


inadvertently producing privileged or confidential information expands with each


passing year as discoverable evidence becomes more and more “digitized.” Rule 502


protects you if and when privileged or confidential information is inadvertently


disclosed.


Prior to 502 Rule


Before Rule 502, production of privileged or confidential information could permit


your opponent to, rightfully, argue that you waived your claim of privilege and/or


confidentiality. Some courts held that inadvertent production of even one privileged


or confidential document constituted a waiver of the privilege for that document and


all other documents related to that subject matter. As you can imagine, such subject


matter waiver can drastically impact your client’s case. Therefore, discovery costs


skyrocketed as parties felt the need to review each and every document for privileged


and/or confidential information to guard against the consequences associated with


inadvertent production.


Rule 502 was implemented to protect parties who do not have Midas’ war chest. Rule


502 bars an opposing party from claiming “waiver” if: (1) the disclosure was


inadvertent; (2) you took steps to prevent the disclosure; and (3) you promptly took


reasonable steps to rectify the error. Fed. R. Evid. 502(6).


Extent of Rule


The rule only protects those who take steps to weed out privileged or confidential


information beforehand. Therefore, the rules do not cover a blind “document dump”


on your opponent in the hopes of your opponent calling your attention to privileged


or confidential information. While your opponen


and return any inadvertently produced privileged or confidential information, you


should not rely on your opponent to identify all t


Furthermore, the purpose of designating docume


“confidential”– secrecy–is defeated if your opponent has to read the documents to


recognize that they are privileged and/or confide
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When?


When should you talk to your opponent about a claw back agreement? In Federal


Court, the ideal time to discuss a clawback agreement is during your Rule 16(b) meet


and confer in Federal Court. The State Court counterpart to Rule 16(b), the Joint


Report and Scheduling Order, is due significantly after discovery has commenced.


Therefore, in State Court, it is advisable to formalize a claw back agreement in


writing before you engage in discovery and then include the agreement with your


Joint Report and Scheduling Order.


What?


What should you talk to your opponent about? There are a plethora of talking points


related to clawback agreements. Parties can: define what documents are subject to be


clawed back, the procedures to invoke the clawback, what the parties’ obligations are


when they discover privileged and/or confidential information has been disclosed,


etcetera. However, the top three points of discussion should regard: (1) defining


what “reasonable steps” each party would take to prevent the mistaken disclosure of


privileged or confidential materials. (Defining what is and is not reasonable can


potentially “head-off” any disputes about failing to discover privileged material); (2)


establishing procedures for invoking the clawback and procedures for resolving


disagreements about whether an inadvertently produced document is privileged or


confidential; and (3) defining what categories of documents could contain privileged


or confidential information. For example, witness depositions could be subject to


redaction if they disclose privileged information. This process will ideally help ease


discovery disputes and reduce the need to involv


process.


How?


How can you enforce a clawback agreement? Rul


[to] order that the privilege or protection is not waived by disclosure connected with


the litigation pending before the court—in which


waiver in any other federal or state proceeding.” The Court’s protection is available


only if incorporated in a court order. Rule 502(e) specifies that an agreement not
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incorporated in an order “will be binding only on the parties to the agreement” and


will have no effect in a subsequent court action or on nonparties.


While Rule 502 does not lessen your burden to carefully review your discovery and


preclude the disclosure of privileged information, it does provide a mechanism to


essentially recall inadvertent disclosures and prevent your opponent from relying on


the inadvertent discovery to make their case. Planning your discovery litigation


ahead with the careful use of “claw back” agreements should be a valuable


instrument in your “discovery toolbox” to help navigate the increasingly treacherous


waters in our digital age of e-discovery production.
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United States District Court,
E.D. Texas, Sherman Division.


Ed BUTOWSKY
v.


David FOLKENFLIK; NPR, Inc.; NPR.org;
Jarl Mohn; Stacey Foxwell; Michael Oreskes;


Christopher Turpin; Edith Chapin; Leslie Cook;
Hugh Dellios; Pallavi Gogoi; and Sarah Gilbert


Civil Action No. 4:18CV442
|


Signed 04/17/2019


Attorneys and Law Firms


Steven Scott Biss, Law Office of Steven S. Biss,
Charlottesville, VA, Ty Odell Clevenger, Ty Odell Clevenger,
Attorney at Law, Brooklyn, NY, for Edward Butowsky.


Laura Lee Prather, Wesley Darwin Lewis, Haynes & Boone,
LLP, Austin, TX, Thomas Joseph Williams, Haynes and
Boone, LLP, Fort Worth, TX, for David Folkenflik, NPR, Inc.,
NPR.org, Edith Chapin, Leslie Cook, Pallavi Gogoi.


REPORT AND RECOMMENDATION OF
THE UNITED STATES MAGISTRATE JUDGE


CAROLINE M. CRAVEN, UNITED STATES
MAGISTRATE JUDGE


*1  The above-referenced cause of action was referred to
the undersigned United States Magistrate Judge for pretrial


purposes in accordance with 28 U.S.C. § 636. The
following motion is before the Court:


Defendants' Motion to Dismiss
Pursuant to Federal Rule of Civil
Procedure 12(b)(6) for Failure to
State a Claim (Docket Entry # 25).


The Court, having carefully considered the relevant briefing
and hearing arguments of counsel February 7, 2019,
recommends the motion be DENIED.


I. BACKGROUND


This is an action for defamation, business disparagement, and
civil conspiracy filed by Plaintiff Ed Butowsky (“Plaintiff” or
“Butowsky”), a Dallas investment advisor, against National


Public Radio, Inc. (“NPR”), 1  its senior media correspondent,
David Folkenflik (“Folkenflik”), and certain former and


current executive editors at NPR. 2  According to Plaintiff, the
defendants published false and defamatory statements about
Plaintiff online and via Twitter between August 2017 and
March 2018 – statements Plaintiff alleges injured his business
and reputation.


Plaintiff claims Folkenflik knowingly and intentionally
conspired with Douglas H. Wigdor (“Wigdor”) to promote,
publish, and republish a demonstrably false and defamatory
narrative about Plaintiff. Joint Report of Attorney Conference
(Docket Entry # 52) at 2. Plaintiff alleges Folkenflik actively
colluded with Wigdor, Folkenflik knew he was part of
Wigdor’s “press strategy” to extort money from Fox, and
Folkenflik willingly assumed the role of “firecracker” in the
scheme. Id. Plaintiff seeks money damages for alleged loss
and injury to his business, insult, pain and mental suffering,
humiliation, embarrassment, and injury to his reputation
sustained as a result of Defendants' publication of allegedly
false and defamatory statements. Id.


II. DEFENDANTS' MOTION TO DISMISS


*2  In his Complaint in this case (Docket Entry # 1), Plaintiff
originally alleged four causes of action: (1) defamation per se
(¶¶ 161-168); (2) business disparagement (¶¶ 169-174); (3)
civil conspiracy (¶¶ 175-179); and (4) intentional infliction


of emotional distress (¶¶ 180-185). 3  On October 16, 2018,
Defendants NPR, Folkenflik, Edith Chapin, Leslie Cook, and
Pallavi Gogoi (collectively “Defendants”) filed their Motion
to Dismiss Pursuant to Federal Rule of Civil Procedure 12(b)
(6) for Failure to State a Claim. Docket Entry # 25. As a
general matter, Defendants contend Plaintiff is suing them
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for accurately reporting on a publicly filed lawsuit, which


was itself a matter of significant public concern. 4  Defendants
argue Plaintiff’s Complaint fails to state a plausible claim for
relief for two primary reasons.


First, Defendants allege that both Texas law and the
First Amendment to the United States Constitution protect
Defendants' reporting on judicial proceedings and about
matters of public concern. Defendants argue the statements
in the NPR articles at issue in this case are subject to
statutory and common law privileges and defenses that
preclude civil liability – namely the fair report privilege, the
fair comment privilege, and the “third-party allegation” rule.
Second, Defendants argue many of the statements are not “of
and concerning” Plaintiff, are not defamatory or capable of a
defamatory meaning, or are protected expressions of opinion
and should be dismissed for these reasons as well.


According to Plaintiff, this action is not a critique of NPR’s
reporting of the Wheeler lawsuit. Docket Entry # 32 at 3, n.
3; see also Docket Entry # 41 at 5. Plaintiff asserts this case
is about collusion: that Folkenflik knew Plaintiff, a “Dallas
investment manager,” was part of Wigdor’s “press strategy”
and he willingly assumed the role of “firecracker” in the
scheme to extort money from Fox News. Docket Entry # 41 at
5. Plaintiff asserts he suffered “permanent harm to his name,
reputation and business as a registered investment advisor
because of a false and vile narrative published with actual
malice by David Folkenflik and Douglas Wigdor, acting in
concert.” Id. at 1.


III. LEGAL STANDARD


The Federal Rules of Civil Procedure require each claim in
a complaint include a “short and plain statement ... showing
that the pleader is entitled to relief.” FED. R. CIV. P. 8(a)(2).
Each claim must include enough factual allegations “to raise a


right to relief above the speculative level.” Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 555 (2007).


A Rule 12(b)(6) motion allows a party to move for dismissal
of an action when the complaint fails to state a claim upon
which relief can be granted. FED. R. CIV. P. 12(b)(6).
When considering a motion to dismiss under Rule 12(b)(6),
the Court must accept as true all well-pleaded facts in the


plaintiff’s complaint and view those facts in the light most


favorable to the plaintiff. Bowlby v. City of Aberdeen,
681 F.3d 215, 219 (5th Cir. 2012). The Court may consider
“the complaint, any documents attached to the complaint,
and any documents attached to the motion to dismiss that


are central to the claim and referenced by the complaint.” 5


Lone Star Fund V (U.S.), L.P. v. Barclays Bank PLC, 594
F.3d 383, 387 (5th Cir. 2010). The Court must then determine
whether the complaint states a claim for relief that is plausible
on its face.


*3  “ ‘A claim has facial plausibility when the plaintiff pleads
factual content that allows the [C]ourt to draw the reasonable
inference that the defendant is liable for the misconduct


alleged.’ ” Gonzalez v. Kay, 577 F.3d 600, 603 (5th


Cir. 2009) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678
(2009)). “But where the well-pleaded facts do not permit the
[C]ourt to infer more than the mere possibility of misconduct,
the complaint has alleged—but it has not ‘show[n]’—‘that


the pleader is entitled to relief.’ ” Iqbal, 556 U.S. at 679
(quoting FED. R. CIV. P. 8(a)(2)).


In Iqbal, the Supreme Court established a two-step approach
for assessing the sufficiency of a complaint in the context of
a Rule 12(b)(6) motion. First, the Court should identify and
disregard conclusory allegations, for they are “not entitled to


the assumption of truth.” Id. at 664. Second, the Court
“consider[s] the factual allegations in [the complaint] to
determine if they plausibly suggest an entitlement to relief.”
Id. “This standard ‘simply calls for enough facts to raise a
reasonable expectation that discovery will reveal evidence of


the necessary claims or elements.’ ” Morgan v. Hubert,
335 Fed. Appx. 466, 470 (5th Cir. 2009) (citation omitted).
This evaluation will “be a context-specific task that requires
the reviewing [C]ourt to draw on its judicial experience and


common sense.” Iqbal, 556 U.S. at 679.Thus, “[t]o survive
a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that


is plausible on its face.” ’ Id. at 678 (quoting Twombly,
550 U.S. at 570).


Generally, a court should not dismiss an action for failure to
state a claim under Rule 12(b)(6) without giving the plaintiff
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an opportunity to amend. Walker v. Beaumont Indep. Sch.
Dist., No. 1:15-CV-379, 2016 WL 6666828, at *16 (E.D.
Tex. Mar. 11, 2016), report and recommendation adopted,


No. 1:15-CV-379, 2016 WL 1156852 (E.D. Tex. Mar.


24, 2016) (citing Hart v. Bayer Corp., 199 F.3d 239, 248
n.6 (5th Cir. 2000) (plaintiff’s failure to meet the specific
pleading requirements should not automatically or inflexibly
result in dismissal of the complaint with prejudice to refiling);


accord Goldstein v. MCI WorldCom, 340 F.3d 238, 254
(5th Cir. 2003)). Where, however, a claim is frivolous or the
“complaint alleges the plaintiff’s best case,” a further factual


statement from the plaintiff need not be allowed. Jones
v. Greninger, 188 F.3d 322, 327 (5th Cir. 1999); see also


Spiller v. City of Tex. City, 130 F.3d 162, 167 (5th Cir.
1997).


IV. THE FACTS


A. Plaintiff’s background allegations regarding the
investigation of Seth Rich’s murder
Plaintiff resides with his family in Plano, Texas and is an
“internationally recognized expert in the investment wealth
management industry.” Docket Entry # 1 at 7. He has been in
the financial services industry for over twenty-nine years and
has made hundreds of appearances on national television and
radio shows. Id. at 7-8.


In early 2017, Plaintiff contacted the family of Seth Rich to


help the family investigate their son’s unsolved murder. 6  Id.
at 39, ¶ 58. Plaintiff offered to pay for a private investigator.
Id.


On February 23, 2017, Plaintiff contacted Rod Wheeler
via text message to see if Wheeler would be interested in
investigating the murder. Id. at 39, ¶ 59. Plaintiff did not
know Wheeler, but he had seen him on television and Wheeler
appeared to be a competent investigator. Id. Plaintiff alleges
the family of Seth Rich engaged Wheeler to help solve Seth’s
murder. Id. at 18, n. 5.


*4  Wheeler entered into a contract with the Rich family
(specifically with Aaron Rich, Joel Rich and Mary Rich) to
investigate the murder. Id. at 39, ¶ 60. Plaintiff was not a party


to the contract between Wheeler and the Rich family, and his
role and involvement in the investigation of Seth’s murder
were limited. Id. at 39-40, ¶¶ 57, 61. According to Plaintiff,
Wheeler investigated the matter and came up with the theory
that Seth’s murder was not the result of a botched robbery. Id.
at 18, n. 5.


On March 31, 2017, Wheeler appeared on Fox 5 DC and
claimed he had been investigating Seth’s murder over the
“past three weeks.” Id. at 42, ¶¶ 67-69. After the interviewer
pointed out to Wheeler that people were “hinting at the fact
that perhaps Seth Rich may have given some documents [to
WikiLeaks],” Wheeler stated as follows:


Well a lot of people have made that
same observation and you have to ask
yourself what is the motivation behind
a person wanting to get involved and
offer reward money, maybe he’s just
a good guy and he has a lot of
money laying around so this how he
wants to spend his money, but you
have to be careful though when you
start throwing out these conspiracy
theories, they actually don't help the
investigation at all ... I haven't found
one shred of evidence at all that
indicates that Seth’s death is the result
of any Russian hacking or anything
like that. I do think it’s possible and
I underline the word possible that it
could have been related to his job
to some degree or relationships with
the job, don't know that for sure but
for investigators we have to go down
every path until we can determine who
was responsible for his death.


Id. at 42, ¶ 69.


According to the Complaint, after Wheeler appeared on
Fox 5 DC, he updated Malia Zimmerman, an “award-
winning investigative reporter” employed by FoxNews.com,
concerning his investigation. Id. at 43, ¶¶ 71-72. Wheeler was
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actively and extensively in contact with Zimmerman. Id. at
43, ¶ 73. In one of his texts to Zimmerman, Wheeler stated,
“I'm ready to say that Seth’s [sic] Death was not a botched
robbery and there appears to be a coverup within the D.C.
Govt related to his death.” Id. at 43, ¶ 74; see also id. at 18,
n. 5. Zimmerman, who knew Wheeler worked for the Rich
family, asked Wheeler if the family was letting him talk. Id.
at 43, ¶ 75. Zimmerman expressed interest in doing a story on
the murder investigation, if Wheeler was “up to it.” Id.


As part of the murder investigation, Wheeler was also in direct
contact with the “lead detective,” Joseph Dellacamera, and
information Wheeler obtained from Detective Dellacamera
supported Wheeler’s belief and his public statements to
Zimmerman and others that Seth had been in contact with
WikiLeaks and had sent emails to WikiLeaks. Id. at 46, ¶¶
83-84. On May 15, 2017, Wheeler told Fox 5 DC reporter,
Marina Marraco, on camera that he had sources at the FBI
who said there was information that could link Seth to
WikiLeaks. (“Absolutely, yeah, and that’s confirmed.”). Id. at
48-50, ¶¶ 87-91; see also id. at 18, n. 5.


On May 15, 2017, Wheeler was in contact with Zimmerman
multiple times about an article Zimmerman was writing. Id.
at 51, ¶94. Zimmerman provided Wheeler several “drafts”
containing quotes attributed to Wheeler. Id. at 51-57. At no
point in time did Wheeler ever deny making the statements
quoted by Zimmerman; instead he offered further quotations.
Id. at 55, ¶¶ 114-117.


On May 16, 2017, in the early morning, Fox published
Zimmerman’s story entitled, “Seth Rich, slain DNC staffer,
had contact with WikiLeaks, say multiple sources.” Id. at
58, ¶ 131. The article included the statements Wheeler had
made and approved. Id. On May 16, 2017, after publication
of Zimmerman’s article, Wheeler appeared on Fox News
and was interviewed by Sean Hannity, where Wheeler again
confirmed Seth had communicated with WikiLeaks. Id. at 59,
¶¶ 133-135. On May 16, 2017, Wheeler appeared on Fox
Business with Lou Dobbs to discuss the Seth Rich murder
investigation. Id. at 62, ¶ 139.


*5  On May 16 or May 17, 2017, one or more members of the
Rich family, or a spokesman for the Rich family, threatened
to sue Wheeler for violating the terms of his contract with the
Rich family by speaking with Marraco, Zimmerman, Hannity,
and Dobbs. Id. at 64, ¶ 141. According to Plaintiff, the


threats from the Rich family provided Wheeler with a motive
to lie, backtrack, and distance himself from the quotes and
statements he had made to Marraco, Zimmerman, Hannity,
and Dobbs. Id. at 65, ¶ 144. Wheeler then “flip-flopped on
virtually all the essential facts.” Id. at 67, ¶ 149.


On May 23, 2017, Fox retracted Zimmerman’s article with
the following explanation:


On May 16, a story was posted on the Fox News website
on the investigation into the 2016 murder of DNC Staffer
Seth Rich. The article was not initially subjected to the high
degree of editorial scrutiny we require for all our reporting.
Upon appropriate review, the article was found not to meet
those standards and has since been removed.


We will continue to investigate this story and will provide
updates as warranted.


Id. at 70, ¶ 158. Plaintiff alleges Fox pulled Zimmerman’s
article at Kathryn Murdock’s request and for political reasons.
Id. at 69-70, ¶ 157.


On June 5, 2017, Wheeler denied “back-tracking on Fox and
Zimmerman.” Id. at 70, ¶ 159. He told the hosts of YouTube
channel, “Crowdsource The Truth,” the following:


I haven't walked back anything. As a
matter of fact, in my statement that
I released a week ago ... I said ... in
writing that I do believe that there
was some communication between
Seth and WikiLeaks and I believe
that based on common sense.


Id. (emphasis in Complaint). Wheeler also confirmed that he
had hired an “attorney.” Id.


B. Allegations in the Wheeler Complaint (attached
to Defendants' motion and referenced in Plaintiff’s
Complaint)
On August 1, 2017, Wheeler, a former Washington
D.C. Police homicide detective and private investigative
consultant, crime analyst, and Fox News contributor, filed the
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Wheeler Complaint. Docket Entry # 25-2 at 3, ¶ 6. Wheeler’s
counsel of record was Douglas H. Wigdor, and others, from
Wigdor LLP. Id. at 33.


Wheeler asserted a defamation per se cause of action against
Twenty-First Century Fox, Inc., Fox News Network, LLC,
Zimmerman, and Plaintiff. Id. at 30, ¶¶ 114-120. Wheeler also


asserted a 42 U.S.C. § 1981 discrimination claim against
Twenty-First Century Fox, Inc. and Fox News Network,
LLC. Id. at 31, ¶¶ 121-125. Specifically, Wheeler alleged
Zimmerman, an investigative journalist at Fox News, id. at
11, ¶ 41, published an article on May 16, 2017 on the Seth
Rich murder investigation and included two false quotations
from Wheeler in the article. Id. at 6, ¶ 20 & 21, ¶¶ 79-81.


Wheeler alleged the motivation behind the Zimmerman
article was to establish that Seth Rich, a murdered Democratic
National Committee (“DNC”) staffer, provided WikiLeaks
with the DNC emails “to shift the blame from Russia and
help put to bed speculation that President Trump colluded
with Russia in an attempt to influence the outcome of the
Presidential election.” Id. at 1-2, ¶ 2. According to the
Wheeler Complaint, to lend support to this “shift the blame
story,” Zimmerman, with the knowledge and support of
Butowsky, fabricated two quotations and attributed them to
Mr. Wheeler:


• “ ‘My investigation up to this point shows there was
some degree of email exchange between Seth Rich and
WikiLeaks,’ said Wheeler.”


• “ ‘My investigation shows someone within the DC
government, Democratic National Committee or Clinton
team is blocking the murder investigation from going
forward.’ Wheeler said. ‘That is unfortunate. Seth Rich’s
murder is unsolved as a result of that.’ ”


*6  Id. at 3, ¶ 3. Wheeler alleged he did not make those
statements and was subsequently forced to “correct the false
record and, as a result, lost all credibility in the eyes of the
public.” Id. at 2, ¶ 4.


Among other things, Wheeler alleged Plaintiff and
Zimmerman told Wheeler on May 10, 2017 (the day after
President Trump fired FBI Director James Comey) “they had
supposedly secured a source at the FBI who confirmed that
emails were sent between Seth Rich and WikiLeaks.” Id. at


5-6, ¶¶ 16-17. Wheeler alleged this “anonymous source was
cited in Zimmerman’s May 16, 2017 article.” Id. at 6, ¶ 17.
According to Wheeler, on May 11, 2017, Zimmerman sent
Wheeler a draft of the article, but the draft “did not contain any
quotes from Mr. Wheeler to the effect that Seth Rich had sent
any emails to WikiLeaks, nor did the draft quote Mr. Wheeler
as saying that the DNC, Democratic Party or Clintons were
engaged in a cover-up.” Id. at 6, ¶ 18.


Wheeler received a text message from Plaintiff on May 14,
2017, stating the President had read Zimmerman’s article,
which was published by Fox News less than thirty-six hours
later, and wanted it “out immediately.” Docket Entry # 25-2
at 1, ¶¶ 1-2. The text further stated “It’s now all up to you.
But don't feel the pressure.” Id. at ¶ 1. Wheeler alleges
Zimmerman published the story with the false quotations
from Wheeler. Id. at 6, ¶ 20. According to Wheeler, “very
shortly after the article was published,” Plaintiff told Wheeler
the quotes were included because that is the way President
Trump wanted the article. Id. at 4, ¶ 13. Even though Fox
retracted Zimmerman’s article on May 23, 2017, Wheeler
alleged Fox did not clear his name and never admitted
Zimmerman misquoted him. Id. at 7, ¶¶ 21-22.


C. Plaintiff’s allegations regarding the claims in this
lawsuit


1. Generally
Plaintiff filed this case on October 16, 2018. Docket Entry # 1.
According to the Complaint, this is a “case about an unethical
and reckless journalist [Folkenflik], who was spoon-fed a
false narrative about President Trump and Fox News with
instructions to leak the fake story online and in social media
in the early morning hours of August 1, 2017.” Id. at 2.
Plaintiff alleges Folkenflik – “a journalist renowned for his
bias against the Fox News Network (‘Fox’) – knowingly,
intentionally and recklessly violated every principle of ethical
journalism when, acting in concert and conspiracy with
Douglas H. Wigdor (‘Wigdor’), published and republished
false and defamatory statements that harmed ... Plaintiff....”
Id. at 4.


2. Defendants
Folkenflik lives in New York City and is a media
correspondent on NPR’s Business Desk. Id. at 9, ¶ 4.



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NEDBD2AD0AFF711D8803AE0632FEDDFBF&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1981&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





Wilcox, Allyson 9/17/2019
For Educational Use Only


Butowsky v. Folkenflik, Slip Copy (2019)


 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 6


According to the Complaint, NPR describes itself as a
“mission-driven, multimedia news organization and radio
program producer.” Id. at 9, ¶ 5. NPR produces news, talk,
music and entertainment programs. NPR also distributes
programs produced by member stations and independent
producers under the NPR brand. Id. Chapin is the Executive
Editor of NPR News, Cook is a senior business editor on
NPR’s Business, and Gogoi is the Senior Business Editor
for NPR’s Business Desk. Id. at 10, ¶ 6. “NPR’s reach
and engagement is extensive: On air, NPR reaches 30.2
million weekly listeners through more than 1,000 public radio
stations. Online, NPR.org attracts a growing audience of 36.9
million unique monthly users.” Id. at 11, ¶ 7.


3. Douglas Wigdor
*7  Non-party attorney, Douglas Wigdor, lives in New York


and is a partner of Wigdor LLP. According to Plaintiff’s
Complaint, Wigdor LLP is “a public relations firm that
masquerades as a law firm.” Id. at 11, ¶ 8. Plaintiff further
alleges as follows:


Although Wigdor is an attorney, the clear majority of his
time is spent in front of cameras or giving interviews to
MSNBC, CNBC, CNN, the New York Times, Bloomberg
Businessweek, and many other main stream media outlets,
in which Wigdor promotes himself and his causes,
especially his ‘crusade’ against Fox. Wigdor’s war against
Fox is featured front and center on Wigdor’s website and
on his YouTube channel – ‘Wigdor LLP – Employment
Lawyer NYC’ – where he collects and publishes sound
bites and personal praise.


Id.


According to the Complaint, Wigdor’s website represents
that:


Mr. Wigdor currently represents
thirteen clients who have alleged
racial discrimination against Fox. Mr.
Wigdor also represents Rod Wheeler,
a Fox contributor in an ‘explosive’
lawsuit alleging defamation in
connection with a story published
about murdered DNC staffer Seth


Rich, Scottie Nell Hughes, a former
Fox contributor in a lawsuit alleging
retaliation after she complained of
sexual assault by Fox Business host
Charles Payne, and Lydia Curanaj, a
Fox5 reporter in a lawsuit alleging
gender and pregnancy discrimination
against Fox News. The lawsuits join
a succession of sexual harassment
allegations made against Fox, and have
been extensively reported on by both
national and international media and
referred to as a ‘Normandy like’ legal
assault.


Id. at 11-12, ¶ 9.


Plaintiff alleges Wigdor uses the press and social media
as weapons; he “brazenly litigates his causes outside the
courtroom in the ‘court of public opinion’ as part of a ‘press
strategy’ to intimidate and coerce settlements;” and he “often
grants in-depth access to a single reporter from a prominent
news outlet, on the condition that the story be embargoed until
the day a suit is filed, when it can be set off like a firecracker.”
Id. at 12, ¶ 10.


4. The alleged conspiracy
According to Plaintiff, Wigdor selected Folkenflik and
deliberately leaked a false narrative to Folkenflik because
Wigdor knew that Folkenflik harbored bias and animus
towards Fox and its Chairman, Rupert Murdoch. Id. at 12,
¶ 11. Plaintiff alleges Widgor correctly surmised “Folkenflik
would never question or doubt Wigdor’s veracity,” and
“Folkenflik gladly accepted the ‘scoop’ from Wigdor and
published fake news with reckless indifference to the
consequences of his actions as a ‘journalist.’ ” Id.


According to the Complaint, as of June 2017, Wigdor
had filed and/or threatened to file numerous discrimination
lawsuits against Fox (“Wigdor Discrimination Suits”). Id.
at 16, ¶ 21. Prior to June 23, 2017, in anticipation of a
mediation of the Wigdor Discrimination Lawsuits, Wigdor
prepared a draft of a complaint (referred to in this R&R as the
Wheeler Complaint) against Fox, Zimmerman, and Plaintiff
that Wigdor intended to use “to extort a global settlement of
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the Wigdor Discrimination Suits from Fox at the mediation.”
Id. at 17, ¶¶ 22, 23. Wigdor intentionally included in the draft
document salacious, scandalous and impertinent allegations
about the President, “fake news,” and Russian collusion. Id.
at 17, ¶ 23.


*8  According to Plaintiff, the draft of the complaint included
the false statement that Zimmerman, “with knowledge and
support of Butowsky, fabricated two quotations and attributed
them to Mr. Wheeler:” (1) “ ‘My investigation up to this point
shows there was some degree of email exchange between
Seth Rich and Wikileaks,’ said Wheeler;” and (2) “ ‘My
investigation shows someone within the DC government,
Democratic National Committee or Clinton team is blocking
the murder investigation from going forward,’ Wheeler said.
‘That is unfortunate. Seth Rich’s murder is unsolved as a
result of that.’ ” Id. at 17, ¶ 24.


Plaintiff contends the draft of the complaint stated the
following concerning Plaintiff: (1) Butowsky said the
statements were falsely attributed to Wheeler because “that
is the way the President wanted the article;” (2) Zimmerman,
Butowsky, and Fox had created fake news to advance
President Trump’s agenda; (3) Butowsky and Zimmerman
were not simply Good Samaritans attempting to solve a
murder. Rather, they were interested in advancing a political
agenda for the Trump Administration. Specifically, it was
Butowsky and Zimmerman’s aim to have Wheeler confirm
that: (i) Seth Rich was responsible for the leak of DNC emails
to WikiLeaks; and (ii) Seth Rich was murdered by a Democrat
operative because he leaked the emails to WikiLeaks; (4)
Butowsky and Zimmerman were not in this alone. Rather,
they colluded with Sean Spicer, Steve Bannon and Sarah
Flores to shift the blame for the DNC hacks from the Russians
to Seth Rich in order to undermine reports of collusion
between Russia and the Trump Administration; (5) President
Trump wanted Zimmerman’s article published to help lift
the cloud of the Russia investigation; (6) Simultaneous with
baseless claims of nonpartisanship to British regulators, Fox
was contriving with Butowsky and members of the Trump
Administration to publish and disseminate fake news to affect
politics in America; (7) Because of Fox and Butowsky’s
“devious scheming” British regulators have yet to provide
a green light to Fox for the Sky takeover bid, and many
U.K. politicians question whether Fox is capable of news
dissemination in a fair and neutral manner; (8) In falsely
quoting Wheeler, Butowsky and Zimmerman attempted –


through the publication of fake news – to accomplish what
they had set out to do from the start: “solve the problem about
Russians are the ones that gave the emails” and establish that
“there was no collusion like Trump with the Russians;” (9)
Plaintiff planned to extort Seymour Hersh in an effort to save
the May 16, 2017 Seth Rich story; and (10) Wheeler had to
backtrack on his statements to Zimmerman because he never
made the statements to begin with. Id. at 17-19, ¶ 25.


During the last week of July 2017 – after Fox refused to
accede to Wigdor’s outrageous demands and the mediation
failed – Wigdor secretly met with Folkenflik to discuss
publication of the scandalous false narrative. Id. at 19, ¶ 26.
Wigdor leaked the false narrative to Folkenflik prior to the
commencement of the judicial proceeding “with the intent
that [the media] correspondent publish the false story as fact.”
Id. at 19, ¶ 27.


5. The allegedly defamatory statements
Plaintiff alleges Folkenflik and NPR published, between
August 1, 2017 (the date the Wheeler Complaint was filed)
and September 19, 2017, the following reports in which they
made and repeated false and defamatory statements. Id. at 4.


Folkenflik Article (August 1, 2017 Report)
At 7:23 a.m. on August 1, 2017 – before any courts were open
– Folkenflik published an online article entitled “Behind Fox
News' Baseless Seth Rich Story: The Untold Tale.” (“August
1 Report”). Plaintiff alleges this first article included the
following statements:


*9  • Fox News' May 16, 2017 story, “Seth Rich, slain
DNC staffer, had contact with WikiLeaks, say multiple
sources,” was “baseless”;


• Fox and Butowsky “worked in concert under the watchful
eye of the White House to concoct a story” about the
death of Seth Rich;


• The Fox News story was a “fake news story”; • The Fox
News story was a “deceptive story”;


• Wheeler did “not make great headway” in his
investigation of the murder of Seth Rich. “The FBI
informs Butowsky, Wheeler and Zimmerman that the
agency is not assisting the Washington, D.C., police on
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the investigation – undercutting claims about an FBI
report.”


• On May 11, 2017, Fox News reporter, Malia Zimmerman,
“sends Wheeler a draft of her story.... It includes no


quotes from Wheeler”; 7


• “Zimmerman’s online story ... cites Wheeler,
incorporating two key quotations from Wheeler that do
not appear on video. In each, the private investigator
seemingly takes ownership of the accusations”;


• “Zimmerman issues instructions for Wheeler’s
appearance on Sean Hannity’s show later that evening.
‘Reread the story we sent you last night [that contained
the invented quotes] and stick to the script,’ she texts
Wheeler.”


• “Despite his misgivings, Wheeler plays along” with the


fake news promoted by Butowsky and Zimmerman. 8


Id. at 20-21.


The August 1 Report was viewed by millions of subscribers
to NPR.org. Id. at 22, ¶ 32. “Folkenflik’s Article, including
the false narrative and preconceived defamatory statements
fed to Folkenflik by Wigdor, was republished over and over,
hundreds of times, with no fact-checking whatsoever, by
other main stream and alternative media outlets and online
newspaper publishers.” Id. at 22-24, ¶ 33. Plaintiff alleges
Folkenflik used Twitter to amplify the defamation. Id. at
24-33. Plaintiff alleges Wigdor republished the August 1
Report via Twitter and Facebook. Id. at 33-34.


The August 6, 2017 Mediaite Interview (Mediaite
Interview)
According to Plaintiff, Folkenflik gave interviews after
August 1, 2017 in which “he continued to push the false
narrative created by Wigdor and Wheeler.” Id. at 35, ¶ 47.
Plaintiff alleges Folkenflik told Mediaite columnist John
Ziegler that “Butowsky’s narrative is ‘inconsistent’ ” and that
“collaboration” between Butowsky and the President “is still
a plausible assumption with the current evidence.” Id.


August 7, 2017 Article/Broadcast (August 7 Report)


*10  On August 7, 2017, Folkenflik and NPR published
additional false and defamatory statements about Plaintiff
in an article/broadcast entitled “Fox News' Seth Rich Story
Echoes Previous Problems for Owner Rupert Murdoch” (the
“August 7 Report”). Id. at 35, ¶ 48. According to the
Complaint, the August 7 Report contained the following false
statements:


• “Revelations about Fox News' role in concocting a
baseless story on the death of a young Democratic staffer
has problematic echoes for the network’s controlling
owner, Rupert Murdoch”;


• Fox was involved in a “journalistic scandal” over the Seth
Rich story;


• Fox “concocted” the story “in order to help President
Trump.”


Id. at 35-36, ¶ 49.


August 16, 2017 Article (August 16 Report)
On August 16, 2017, Folkenflik and NPR published a
photograph of Butowsky beneath the caption “The Man
Behind The Scenes In Fox News' Discredited Seth Rich
Story.” (the “August 16 Report”). Id. at 36, ¶ 50. In addition to
the statement in the caption, the August 16 Report contains the
following false statement: “Butowsky displays no curiosity
about the way Fox’s reporting and his activities affected the
very people [the Rich Family] he says he sought to help.” Id.
at 36-37, ¶ 51.


September 15, 2017 Article (September 15 Report)
On September 15, 2017, Folkenflik and NPR published an
article, entitled “No Apology, No Explanation: Fox News
And The Seth Rich Story.” (the “September 15 Report”). Id.
at 37, ¶ 52. Plaintiff alleges the September 15 Report made
the following false statements:


• “Fox News was compelled to retract the story, which
involved presidential politics, international intrigue and
a man’s murder. When a story of this scale crumbles,
most news organizations feel obligated to explain what
happened and why. Not so far at Fox.... In the four
months since its retraction, Fox News has not apologized
for what it reported. Nor has it explained what went
wrong”;
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• “ Lesson No. 1: Investigative reports should be
ironclad” – the Fox story was “groundless”;


• “Lesson No. 2No. 2: Make sure your sources are saying
what you think they're saying” – “Before the story
ran, Zimmerman sent Wheeler a draft with quotes she
intended to attribute to him. NPR has seen a transcript
of the texts from Zimmerman calling his attention to that
email. But there’s zero evidence Wheeler ever said those
words or gave permission for her to use them. And if
Zimmerman did invent the quotes, that’s a big problem –
regardless of whether Wheeler gave her the green light”;


• “Lesson No. 3No. 3: Make sure each of your sources
can stand on its own” – “Butowsky fed tips to Wheeler
and Zimmerman, the Fox reporter, as he sought to link
the dead man to the leaked emails instead of hackers
working on behalf of the Russians”;


• “And that leads us to lesson No. 4us to lesson No. 4”
– Transparency and Trust - “Fox withheld Butowsky’s
various roles in the story from its audiences — he blurred
lines between benefactor, source, player and, possibly,
even reporter.”


Id. at 37-38, ¶ 53 (emphasis in Complaint).


V. APPLICABLE LAW


A. Texas law, generally


The Court has jurisdiction under 28 U.S.C. § 1332 based
on the parties' diversity of citizenship. Because this is a
diversity action, the Court must decide as a threshold matter
which state’s substantive law applies. The parties have cited,
and the Court agrees, Texas law applies.


B. Competing constitutional concerns
*11  “A free press is essential to a healthy democracy.”


D Magazine Partners, L.P. v. Rosenthal, 529 S.W.3d 429,
431 (Tex. 2017), reh'g denied (Sept. 29, 2017). “Through
conscientious and diligent reporting, the press holds public
officials accountable and helps citizens stay informed on
matters of public concern.” Id. Both the U.S. Constitution
and the Texas Constitution “robustly protect freedom of


speech,” but “these safeguards are not unlimited and do not
categorically deprive individuals of legal recourse when they


are injured by false and defamatory speech.” 9  Id.; see also
Kinney v. Barnes, 443 S.W.3d 87, 91 (Tex. 2014) (noting
courts have long recognized “a cause of action for damages
to a person’s reputation inflicted by the publication of false
and defamatory statements”). “The line between the rights of
the press and the rights of defamed individuals is not easily


drawn.” Rosenthal, 529 S.W.3d at 433.


The tension between the “need for a vigorous and uninhibited
press” and “the legitimate interest in redressing wrongful
injury” necessarily comes into play in cases addressing


First Amendment limitations on defamation liability. 10  Id.


(quoting Gertz v. Robert Welch, Inc., 418 U.S. 323,
342 (1974)). According to the Supreme Court of Texas in
Rosenthal,


in today’s world, we must be especially mindful of this
longstanding yet delicate balance, as modern technology
allows information to be easily and widely disseminated
without necessarily being subjected to the sort of rigorous
verification processes that conventional media sources are
expected to employ. Maintaining that balance of allowing
the press the freedom to perform its critical societal
function while protecting the rights of individuals harmed
by false or misleading reporting remains an essential task,
and courts continue to struggle ‘to define the proper
accommodation between these competing concerns.’


Id.


C. Defamation


1. Generally
“Every defamation action that the law permits necessarily


inhibits free speech.” Diamond Shamrock Ref. & Mktg.
Co. v. Mendez, 844 S.W.2d 198, 210 (Tex. 1992). Thus, in
Texas, “the defamation action has been narrowly tailored to
limit free speech as little as possible.” Id.


Defamation is a tort, the threshold requirement for which is
the publication of a false statement of fact to a third party.
Dallas Morning News, Inc. v. Tatum, 554 S.W.3d 614, 623–
24 (Tex. 2018), reh'g denied (Sept. 28, 2018), cert. denied,
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No. 18-864, 2019 WL 659885 (U.S. Feb. 19, 2019) (citing
Exxon Mobil Corp. v. Rincones, 520 S.W.3d 572, 579 (Tex.
2017)). The fact must be defamatory concerning the plaintiff,
and the publisher must make the statement with the requisite
degree of fault. Id. And in some cases, the plaintiff must also
prove damages. Id. (citations omitted). Defamation may occur
through slander or through libel. Slander is a defamatory


statement expressed orally. See Randall’s Food Mkts., Inc.
v. Johnson, 891 S.W.2d 640, 646 (Tex. 1995). By contrast,
libel is a defamatory statement expressed in written or other
graphic form. See TEX. CIV. PRAC. & REM. CODE §
73.001.


2. Elements
*12  The elements that a defamation plaintiff must prove are


that (a) the defendant published a false statement of fact; (b)
the statement defamed the plaintiff; (c) the defendant acted
with actual malice, if the plaintiff is a public figure or a public
official, or negligently, if the plaintiff is a private individual;
and (d) the statement proximately caused damages. Rodriguez
v. Gonzales, No. 14-17-00667-CV, 2018 WL 6614153, at *2
(Tex. App. Dec. 18, 2018) (citing Anderson v. Durant, 550
S.W.3d 605, 617–18 (Tex. 2018)) (other citations omitted).
General damages are recoverable under a defamation claim
for non-economic losses, such as loss of reputation and
mental anguish. MVS Int'l Corp. v. Int'l Advert. Sols., LLC,
545 S.W.3d 180, 201 (Tex. App. – El Paso 2017) (citing


Rosenthal, 529 S.W.3d at 439).


Defamation claims are divided into two categories –
defamation per se and defamation per quod – according
to the level of proof required to make them actionable.


KTRK v. Robison, 409 S.W.3d 682, 689 (Tex. App. –
Houston [1st Dist.] 2013, pet. denied). Statements that are
defamatory per quod are actionable only upon allegation and
proof of damages. Id. On the other hand, if a statement is
defamatory per se, then damages are presumed. MVS, 545


S.W.3d at 201 (citations omitted); see also Hancock v.
Variyam, 400 S.W.3d 59, 63–64 (Tex. 2013) (“Historically,
defamation per se has involved statements that are so
obviously hurtful to a plaintiff’s reputation that the jury may
presume general damages, including for loss of reputation
and mental anguish.”). Statements that injure a person in her
office, profession, or occupation are typically classified as


defamatory per se. Hancock, 400 S.W.3d at 64. If the court
must resort to innuendo or extrinsic evidence to determine
that the statement was defamatory, then it is libel per quod


and requires proof of injury and damages. Main v. Royall,
348 S.W.3d 381, 390 (Tex. App. – Dallas 2011).


3. Falsity and truth
“Both standards of fault—negligence and actual malice—
inherently incorporate the notion of falsity.” Klentzman v.
Brady, 312 S.W.3d 886, 898 (Tex. App. – Houston [1st Dist.]
2009) (“Klentzman I”) (citations omitted). Under the common
law, the falsity of the defamatory statement is presumed
and the defendant bears the burden of proving the statement


true. Klentzman I, 312 S.W.3d at 898 (citing Philadelphia
Newspapers, Inc. v. Hepps, 475 U.S. 767, 776–77 (1986)).
“However, when a defamation suit is brought against a
media defendant and involves an issue of public concern,
the constitutional requirements of the First Amendment
supersede the common law presumption of falsity, and the
plaintiff—whether a public plaintiff or a private individual—
is required to prove the falsity of the challenged statement
by a preponderance of the evidence before recovering any


damages.” Klentzman I, 312 S.W.3d at 898 (citing Hepps,
475 U.S. at 775–76) (noting that public figure plaintiffs are
required to show falsity and then holding in regard to private
individuals that “the common law’s rule on falsity—that
the defendant must bear the burden of proving truth—must
similarly fall here to a constitutional requirement that the
plaintiff bear the burden of showing falsity, as well as fault,
before recovering damages.”) (emphasis added in Klentzman
I).


The Texas Supreme Court developed the “substantial truth
doctrine” to determine the truth or falsity of a broadcast
or publication: “if a broadcast taken as a whole is more
damaging to the plaintiff’s reputation than a truthful broadcast
would have been, the broadcast is not substantially true and


is actionable.” Neely v. Wilson, 418 S.W.3d 52, 63 (Tex.
2013) (citations omitted). In Neely, the court reaffirmed the
importance of assessing a publication’s gist in evaluating a


defamation claim. Id. at 63–64. The court explained that a
publication “with specific statements that err in the details but
that correctly convey the gist of a story is substantially true.”
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Id. (citing Turner v. KTRK Television, Inc., 38 S.W.3d 103,
115 (Tex. 2000)). Conversely, even if all the publication’s
individual statements are literally true, the story “can convey
a false or defamatory meaning by omitting or juxtaposing


facts.” Neely, 418 S.W.3d at 64 (quoting Turner, 38
S.W.3d at 114).


*13  It is a well-settled legal principle that one is liable
for republishing the defamatory statement of another. See


Neely, 418 S.W.3d at 61 (Tex. 2013) (citing Pittsburgh
Press Co. v. Pittsburgh Comm'n on Human Relations, 413
U.S. 376, 386 (1973) (noting a “newspaper may not defend a
libel suit on the ground that the falsely defamatory statements
are not its own”)). “The rule’s broad application has thus
brought about efforts to soften its impact,” such as requiring
a showing of fault as well as the privileges and defenses


described below. Neely, 418 S.W.3d at 61–62; see also


Lee v. TMZ Prods. Inc., 710 Fed. Appx. 551, 557 (3d Cir.
2017) (“The fair-report privilege is an exception to the general
principle of defamation law that those who repeat or republish
defamatory statements of another may themselves be held
liable for defamation.”).


4. Defenses
Whether or not a particular plaintiff is required to prove the
falsity of the challenged statement, a defendant may assert
truth as a defense to a libel action. Klentzman I, 312 S.W.3d
at 898 (citing TEX. CIV. PRAC. & REM. CODE § 73.005


(Vernon 2005); Randall’s Food Mkts., 891 S.W.2d at 646).
The truth of a statement is an absolute defense to a claim


for defamation. See Hurlbut v. Gulf Atl. Life Ins. Co.,
749 S.W.2d 762, 766 (Tex. 1987). Texas Civil Practice and
Remedies Code § 73.005(a) provides that truth is a defense
to a claim for defamation. TEX. CIV. PRAC. & REM. CODE
§ 73.005(a). Recently added § 73.005(b), which Defendants
refer to as the “third-party allegations rule,” clarifies that “[i]n
an action brought against a newspaper or other periodical or
broadcaster, the defense described by Subsection (a) applies
to an accurate reporting of allegations made by a third party


regarding a matter of public concern.” Dallas Morning
News, Inc. v. Hall, 524 S.W.3d 369, 380 (Tex. App. – Fort
Worth 2017), review granted (Aug. 31, 2018) (quoting TEX.
CIV. PRAC. & REM. CODE § 73.005(b)).


5. Privileges
Privileges applicable to defamation are of two classes—


absolute and conditional or qualified. Hurlbut, 749 S.W.2d
at 768 (citing Restatement (Second) of Torts §§ 583–612
(1977)). “Both are based on public policy concerns which
elevate the good to be accomplished by the free and open
exchange of information over the harm which may result from


a falsehood.” Hurlbut, 749 S.W.2d at 768. An absolute
privilege is more properly thought of as an immunity because
it is based on the personal position or status of the actor. Id.
(citing W. Keeton, Prosser & Keeton on the Law of Torts, §
16 at 109 (5th Ed.1984)). “Such immunity, however, attaches
only to a limited and select number of situations which
involve the administration of the functions of the branches of
government, such as statements made during legislative and


judicial proceedings.” Hurlbut, 749 S.W.2d at 768 (citing
3 J. Dooley, Modern Tort Law, § 36.09 (B. Lindahl Ed. 1984
and Supp. 1987)).


A conditional privilege is defeated when the privilege is


abused. Hurlbut, 749 S.W.2d at 768 (citation omitted).
Abuse may be found when the person making the defamatory
statement knows the matter to be false or does not act for
the purpose of protecting the interest for which the privilege
exists. Id. Thus, an absolute privilege confers immunity
regardless of motive whereas a conditional privilege may be
lost if the actions of the defendant are motivated by malice. Id.


The common law and Texas statutes provide privileges to
defamation claims. In this case, Defendants assert statutory
and common law privileges and defenses (namely, the fair


report 11  and fair comment privileges and the third-party
allegations rule) preclude liability. See Docket Entry # 25
at 15. The fair report privilege, as it is recognized at
common law, originated in Curry v. Walter, 126 Eng. Rep.
1046 (C.P. 1769), when an English judge observed that a
newspaper should not be held liable for republishing allegedly
defamatory statements made during a judicial proceeding
because such a proceeding “is open to all the world.” Funk
v. Scripps Media, Inc., No. M2017-00256-SC-R11-CV, 2019
WL 1146705, at *4 (Tenn. Mar. 13, 2019) (citing Kathryn
Dix Sowle, Defamation and the First Amendment: The Case
for a Constitutional Privilege of Fair Report, 54 N.Y.U. L.
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Rev. 469, 478 & n.40 (1979) (quoting Curry, 126 Eng. Rep. at
1046)). American courts later adopted the fair report privilege
and expanded it to protect the publication of reports about
a variety of official actions or proceedings. Funk, 2019 WL
1146705, at *4 (citing David Elder, Defamation: A Lawyer’s
Guide § 3:1 (July 2018 update)).


*14  American courts also identified another justification
for the fair report privilege beyond the original justification
—that newspapers should be allowed to report on publicly
accessible information. Id. The second justification is that the
privilege facilitates the worthwhile goal of public supervision


of official actions or proceedings. Id.; see also Cox Broad.
Corp. v. Cohn, 420 U.S. 469, 492(1975) (“With respect
to judicial proceedings in particular, the function of the
press serves to guarantee the fairness of trials and to bring
to bear the beneficial effects of public scrutiny upon the
administration of justice.”).


The Texas Legislature has codified what is called the official/
judicial proceedings privilege, which shields periodical
publications from republication liability for fair, true, and
impartial accounts of judicial, executive, legislative, and other


official proceedings. Neely, 418 S.W.3d at 62 (citing 13
TEX. CIV. PRAC. & REM. CODE § 73.002(b)(1)). The
official/judicial proceedings privilege assesses whether the
reporter’s account of the proceedings (not the underlying
allegations made in those proceedings) was fair, true, and


impartial. Neely, 418 S.W.3d at 68 (citing Denton
Publ'g Co. v. Boyd, 460 S.W.2d 881, 883 (Tex. 1971))
(holding that article in question would be privileged under
predecessor statute to § 73.002 “as long as it purported to be,
and was, only a fair, true and impartial report of what was
stated at the meeting, regardless of whether the facts under
discussion at such meeting were in fact true, unless the report
was made with actual malice”). The Texas Legislature has
also adopted the fair comment privilege, shielding periodical
publications from republication liability for reasonable and
fair comment on or criticism of official acts of public officials


or other public concerns. Neely, 418 S.W.3d at 62 (citing
13 TEX. CIV. PRAC. & REM. CODE § 73.002(b)(2)).


The privileges outlined by § 73.002 are similar to the privilege
recognized in the Restatement (Second) of Torts. Klentzman v.
Brady, 456 S.W.3d 239, 252 (Tex. App. – Houston [1st Dist.]


2014), aff'd, 515 S.W.3d 878 (Tex. 2017) (“Klentzman II”).
Section 611 of the Restatement (Second) of Torts provides as
follows:


The publication of defamatory matter
concerning another in a report of an
official action or proceeding or of a
meeting open to the public that deals
with a matter of public concern is
privileged if the report is accurate and
complete or a fair abridgement of the
occurrence reported.


Restatement (Second) of Torts § 611. “[T]he privilege exists
even though the publisher himself does not believe the
defamatory words he reports to be true and even when he
knows them to be false.” Freedom Commc'ns, Inc. v. Sotelo,
No. 11-05-00336-CV, 2006 WL 1644602, at *3 (Tex. App. –
Eastland June 15, 2006) (unpublished) (quoting Restatement
(Second) of Torts § 611 cmt. a (1977)). This privilege,
however, is not absolute.


Comment c provides, in relevant part, as follows:


A person cannot confer this privilege
upon himself by making the original
defamatory publication himself and
then reporting to other people what he
had stated. This is true whether the
original publication was privileged or
not. Nor may he confer the privilege
upon a third person, even a member
of the communications media, by
making the original statement under a
collusive arrangement with that person
for the purpose of conferring the
privilege upon him.


Restatement (Second) of Torts § 611 cmt. c. If the publication
involves some form of judicial proceeding, there must be
official action in the proceeding before one can invoke the
privilege:
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*15  A report of a judicial proceeding
implies that some official action has
been taken by the officer or body
whose proceedings are thus reported.
The publication, therefore, of the
contents of preliminary pleadings such
as a complaint or petition, before any
judicial action has been taken is not
within the rule stated in this Section.
An important reason for this position
has been to prevent implementation of
a scheme to file a complaint for the
purpose of establishing a privilege to
publicize its content and then dropping
the action. (See Comment c). It is
not necessary, however, that a final
disposition be made of the matter
in question; it is enough that some
judicial action has been taken so
that, in the normal progress of the
proceeding, a final decision will be
rendered. So too, the fact that the
proceedings are ex parte rather than
inter partes is immaterial if the matter
has come officially before the tribunal
and action has been taken in reference
to it.


Restatement (Second) of Torts § 611 cmt. e (emphasis in
original). And the “reporter is not privileged under this
Section to make additions of his own that would convey a
defamatory impression.” Restatement (Second) of Torts § 611
cmt. f (1977).


“The fair-reports privilege ... contemplates a degree of arms-
length objectivity on the part of the reporter, an objectivity
that goes beyond the far less demanding standards of the
actual malice test. Whereas the orthodoxy is that a lack of
balance in the presentation of a story is not enough, standing
alone, to establish actual malice, a lack of balance is enough
to disqualify a reporter from the benefits of the fair-reports
privilege.” § 6:83. Common-law defamation privileges—The
“fair reports” privilege for fair and accurate reports of official


proceedings, 1 Rights and Liabilities in Media Content §
6:83 (2d ed.) (emphasis in original). Additionally, “a reporter
who acts in collusion with a party to a proceeding, or who
presents material under the pretense of a fair report when it is
in actuality a sham effort to put forward one side’s party line,
is deservedly ousted from the protection of the privilege.” Id.
(citing Butler v. Hearst-Argyle Television, Inc., 345 Ark. 462,
49 S.W.3d 116, 29 Media L. Rep. (BNA) 2210 (2001)).


“Conditional privileges, like the fair report privilege as it
is recognized at common law and in the Civil Practice and
Remedies Code, ‘arise out of the occasion upon which the
false statement is published’ and are “ ‘based on public policy
concerns which elevate the good to be accomplished by the
free and open exchange of information over the harm which
may result from a falsehood.’ ” Klentzman II, 456 S.W.3d


at 251(quoting Hurlbut, 749 S.W.2d at 768; Writt v.
Shell Oil Co., 409 S.W.3d 59, 66 (Tex. App.–Houston [1st
Dist.] 2013, pet. granted) (citing Restatement (Second) of


Torts ch. 25, title B, intro. note (1977)); see also Neely, 418
S.W.3d at 69 (discussing “conditional judicial proceedings
privilege” outlined in Civil Practice and Remedies Code §


73.002); Langston v. Eagle Pub. Co., 719 S.W.2d 612, 624
(Tex.App.–Waco 1986, writ ref'd n.r.e.) (identifying Texas’s
statutory fair report privilege as “a qualified or conditional
privilege”)). To prevail on a defamation claim when a
conditional privilege applies, the plaintiff must establish that
the privilege was abused, i.e., that the person making the
defamatory statement knew the statement was false or did
not act for the purpose of protecting the interest for which
the privilege exists. Klentzman II, 456 S.W.3d at 252 (citing


Hurlbut, 749 S.W.2d at 768; Writt, 409 S.W.3d at 66).


D. Business disparagement
“Business disparagement and defamation are similar in that
both involve harm from the publication of false information.”
Camp v. Patterson, No. 03-16-00733-CV, 2017 WL 3378904,


at *6 (Tex. App. Aug. 3, 2017) (quoting In re Lipsky, 460
S.W.3d 579, 591 (Tex. 2015) (citing Waste Mgmt. of Tex., Inc.
v. Texas Disposal Sys. Landfill, Inc., 434 S.W.3d 142, 155
(Tex. 2014))). “To prevail on a business disparagement claim,
a plaintiff must establish that (1) the defendant published false
and disparaging information about it, (2) with malice, (3)
without privilege, (4) that resulted in special damages to the
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plaintiff.” Forbes Inc. v. Granada Bioscis., Inc., 124 S.W.3d


167, 170 (Tex. 2003) (citing Hurlbut, 749 S.W.2d at 766).


E. Civil conspiracy
*16  To state a claim for civil conspiracy, a plaintiff must


allege: (1) a combination of two or more persons; (2) to
accomplish an unlawful purpose or a lawful purpose by
unlawful means; (3) a meeting of the minds on the object
or course of action; (4) one or more unlawful, overt acts;
and (5) the plaintiff suffered injury as a proximate result


of the wrongful act. Ins. Co. of N. Am. v. Morris, 981
S.W.2d 667, 675 (Tex. 1998). “Civil conspiracy is a derivative
tort; therefore, liability for a civil conspiracy depends on


participation in an underlying tort.” Allstate Ins. Co. v.
Receivable Fin. Co., L.L.C., 501 F.3d 398, 414 (5th Cir. 2007).


With these standards in mind, the Court considers Defendants'
motion to dismiss Plaintiff’s defamation per se claim.


VI. PLAINTIFF'S DEFAMATION PER SE CLAIM


A. Plaintiff’s allegations
In his Complaint, Plaintiff asserts a defamation per se claim
and specifically alleges as follows:


Folkenflik and NPR’s false statements
constitute defamation per se. The
statements accuse and impute to
Butowsky the commission of crimes
involving moral turpitude and for
which Butowsky may be punished
and imprisoned in a state or federal
institution. The statements impute to
Butowsky an unfitness to perform the
duties of an office or employment for
profit, or the want of integrity in the
discharge of the duties of such office
or employment. Folkenflik and NPR’s
statements also prejudice Butowsky in
his profession or trade.


Docket Entry # 1 at 72, ¶ 164.


Plaintiff further alleges “Folkenflik and NPR’s false
statements caused Butowsky to suffer loss and injury to
his business, insult, pain, embarrassment, humiliation, and
mental suffering, harm to Butowsky’s name reputation, and
out-of-pocket loss.” Id. at 72, ¶ 165. According to the
Complaint, Folkenflik and NPR acted with actual malice and
reckless disregard for the truth for the following reasons:


a. Folkenflik, NPR and its editors and publishers
abandoned all journalistic standards in writing, editing and
publishing the Articles at issue;


b. Acting in concert with Wigdor, 12  Folkenflik and NPR
conceived a story line in advance of any investigation
and then consciously set out to make the evidence
conform to the preconceived story. Folkenflik pursued and
regurgitated the preconceived narrative that he knew to be
false.


c. Folkenflik and NPR relied on a primary source – Wheeler
– that Folkenflik and NPR knew to be wholly debunked
and unreliable. Based on information known and available
to Folkenflik, Folkenflik in fact harbored serious doubt as
to the veracity of Wigdor and Wheeler’s statements about
Butowsky. Indeed, the statements were knowingly false,
with not a shred of supporting evidence, and Folkenflik
knew that before he wrote the Articles published by NPR.


d. Folkenflik and NPR were in possession of Wheeler’s
email communications and text messages with Zimmerman
and other information that demonstrated the falsity
of Wigdor and Wheeler’s information. Folkenflik
consciously and intentionally ignored known and available
contradictory evidence that demonstrated the preconceived
thesis was false and deliberately failed to investigate
sources of information (e.g., Marraco, Hersh, etc.) that
contradicted the preconceived storyline.


e. Folkenflik and NPR knowingly presented half-truths
wrapped in misstatements and conjecture. They repeated
Wigdor and Wheeler’s words knowing that the words were
false or inherently improbable and at a time when there
were obvious reasons to doubt the veracity and credibility
of both Wigdor and Wheeler. Folkenflik and NPR repeated
Wigdor and Wheeler’s words at a time when they were
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cognizant of the sources inconsistencies and credibility
problems.


*17  f. Folkenflik and NPR knew that Wigdor and Wheeler
both had a strong motive to lie about Butowsky, and a
motive to fabricate the charges conspiracy, collusion, fraud
and ‘fake news.’ Folkenflik and NPR never questioned
the extreme bias of their sources. Rather, Folkenflik and
NPR were guided by their own extreme bias, ill-will and
desire to publish a salacious story about the President, Fox,
fake news and ‘collusion.’ Folkenflik’s book, prior articles,
blogs and tweets about Fox and Rupert Murdoch further
demonstrate that he and NPR was prejudiced against Fox
and had an axe to grind. Butowsky was a victim of that
actual malice.


g. Folkenflik and NPR chose to manufacture and publish
false statements about Butowsky and use unnecessarily
strong and violent language, disproportionate to the
occasion, when they knew there was no evidentiary basis
for the statements. Folkenflik and NPR did not act in good
faith because, in the total absence of evidence, they could
not have had an honest belief in the truth of their statements
about Butowsky.


h. Folkenflik and NPR reiterated, repeated and continued
to publish the false defamatory statements out of a desire to
gain notoriety, increase revenues for NPR, hurt Butowsky
and Fox and with reckless disregard for the consequences.


i. Folkenflik and NPR initiated the defamation, and went
out of their way to publish extra-judicial statements about
Butowsky.


Id. at 72-74, ¶ 166. According to Plaintiff, “Folkenflik and
NPR lacked reasonable grounds for any belief in the truth of
their statements and acted negligently in failing to determine
the true facts.” Id. at 74, ¶ 167.


B. Defendants' assertions


1. Generally
In their motion, Defendants argue Plaintiff’s defamation
per se claim fails for several independent reasons. First,
Defendants assert “virtually all of the statements” at issue are
privileged, either as a “fair, true, and impartial account of
a judicial proceeding” (TEX. CIV. PRAC. & REM. CODE
§ 73.002(b)(1)) or as a “fair comment or criticism on a


matter of public concern” (TEX. CIV. PRAC. & REM.
CODE § 73.002(b)(2)). Docket Entry # 25 at 13. Defendants
further assert the statements are protected by the third-
party allegations rule (TEX. CIV. PRAC. & REM. CODE §
73.005(b)). According to Defendants, Plaintiff identifies five
reports that he alleges contain defamatory statements, four
of which Folkenflik authored and NPR published, and one
interview, published on Mediaite.com, in which Folkenflik
discussed his reporting on the Wheeler lawsuit. Defendants
argue all but one of the twenty-three statements Plaintiff
specifically mentioned in the Complaint “simply repeated,
restated, or commented on allegations contained” in the
Wheeler Complaint or the issues of significant public concern
the Wheeler lawsuit implicates. Docket Entry # 25 at 2.
Defendants assert the one statement that does not (that the
Wheeler lawsuit had already been filed) is demonstrably true
(and is not “of and concerning” Plaintiff). Id. at 2, 18.


Second, Defendants assert Plaintiff has failed to establish
any of the required elements of defamation. According to
Defendants, many of the statements at issue are not “of and
concerning” Plaintiff; others are not capable of defamatory
meaning; and many are protected expressions of opinion.
Docket Entry # 25 at 14. In a footnote, Defendants further
assert Plaintiff has failed to adequately alleged the statements


at issue are defamatory per se. 13  Id. at 13, n. 16 (citing


Hancock, 400 S.W.3d at 66-67) (statements regarding
the truthfulness of a physician are not defamatory per se);


Moore v. Walthrop, 166 S.W.3d 380, 386 (Tex. App. –
Waco 2005, no pet.) (To be defamatory per se, the defamatory
nature of the challenged statement must be apparent on its
face without reference to extrinsic facts or “innuendo.”);


Robison, 409 S.W.3d 682, 692 (Tex. App. – Houston [1st
Dist.] 2013, pet. denied) (dismissing claim for defamation per
se where complained-of statements did not unambiguously
charge plaintiff with commission of a crime or injury in her
professional capacity).


*18  Third, Defendants contend Plaintiff has failed to
plausibly allege “Defendants acted with actual malice or –
in the case of [Chapin, Cook and Gogoi] – that Defendants
acted at all.” Id. Finally, Defendants argue the Defamation
Mitigation Act bars Plaintiff’s claims. Id. at 29.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS73.002&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_3fed000053a85

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS73.002&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_3fed000053a85

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS73.002&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_c0ae00006c482

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS73.002&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_c0ae00006c482

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS73.005&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS73.005&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idb217f44c13111e2981ea20c4f198a69&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030568862&pubNum=0004644&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_4644_66&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_66

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ib3e4eda2e91511d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006675778&pubNum=0004644&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_4644_386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_386

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006675778&pubNum=0004644&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_4644_386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_386

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I22bb940beb4711e2a555d241dae65084&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030976426&pubNum=0004644&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_4644_692&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_692

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030976426&pubNum=0004644&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_4644_692&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_692





Wilcox, Allyson 9/17/2019
For Educational Use Only


Butowsky v. Folkenflik, Slip Copy (2019)


 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 16


2. The statements at issue and Defendants' specific bases
for dismissal
According to Defendants, approximately two hours after
the Wheeler Complaint was filed, Folkenflik published the
August 1 Report on NPR detailing the allegations of the
Wheeler Complaint. Docket Entry # 25 at 8, n. 9. In the
following weeks, Folkenflik published several additional
articles on NPR regarding the Wheeler lawsuit, and he also
participated in an interview with Mediaite.com columnist
and podcaster John Ziegler. According to Defendants, a
comparison of the Wheeler Complaint to the statements
at issue in this case “shows the Reports, in large part
recounted the allegations” in the Wheeler lawsuit. Defendant
has provided a chart containing each statement at issue in the
five separate reports, along with the bases for their motion to
dismiss.


David Folkenflik, Behind Fox News' Baseless Seth Rich
Story: The Untold Tale, NPR.ORG (Aug. 1, 2017 7:23
AM) (The August 1 Report)
There are eleven specific statements from the August 1
Report referenced in Plaintiff’s Complaint, ten of which
Defendants argue fairly report or comment on allegations in


the Wheeler Complaint. 14  In their chart, Defendants compare
the complained-of statements to the allegations contained in
the Wheeler Complaint. The Court sets forth the comparisons
below.


The Title of the August 1 Report (Behind Fox News'
Baseless Set Rich Story: The Untold Tale) indicates Fox
News' May 16, 2017 story (Seth Rich, slain DNC staffer,
had contacts with WikiLeaks, says multiple sources) was
“baseless.” Defendants point to allegations in the Wheeler
Complaint that “Zimmerman, Butowsky and Fox had created
fake news to advance President Trump’s agenda.” Wheeler
Compl., ¶ 4; see also id., ¶ 25 (“Fox was contriving with
Butowsky and members of the Trump Administration to
publish and disseminate fake news to affect politics in
America.”), ¶ 77 (“At no point in time did Mr. Wheeler
say that his investigation revealed that Seth Rich sent any
emails to WikiLeaks, nor did he say that the DNC, Democratic
Party or Clintons were engaged in a cover-up. In fact, the
only purported source saying that Seth Rich sent any emails
to WikiLeaks was Butowsky and Zimmerman’s supposed
source within the FBI.”).


The August 1 Report reports on the “explosive claim,”
according to the lawsuit filed against Fox by Rod Wheeler,
that Fox and “wealthy supporter of President Trump worked
in concert under the watchful eye of the White House to
concoct a story” about the death of Seth Rich. In addition
to ¶¶ 4 and 25 of the Wheeler Complaint (“fake news”),
Defendants point to the following allegations in the Wheeler
Complaint: (1) “As it turned out, Butowsky and Zimmerman
were not simply Good Samaritans attempting to solve a
murder. Rather, they were interested in advancing a political
agenda for the Trump Administration.” (¶ 8); (2) “A few
days later, Butowsky wrote to Zimmerman, ‘I didn't tell you
yet but the federal government is involved at this moment,
behind the scenes and believe your story.’ ” (¶¶ 14, 84)
(emphasis in original); and (3) “Butowsky and Zimmerman
called Mr. Wheeler to inform him that they had supposedly
secured a source at the FBI who confirmed that emails were
sent between Seth Rich and WikiLeaks.” (¶¶ 17, 70).


*19  Regarding the August 1 Report’s statement that
Wheeler’s lawsuit alleged Fox News defamed him by
manufacturing two false quotations attributed to him and
ruining his reputation by blaming him as the “deceptive story
fell apart,” Defendants point to the following allegations in
the Wheeler Complaint: (1) “On the morning of May 16,
2017, Zimmerman published her article on the Seth Rich
murder investigation. The article attributed two quotations
to Mr. Wheeler relevant to this action.” (¶ 79); (2) “First,
the article falsely quoted Mr. Wheeler as stating: ‘My
investigation up to this point shows there was some degree
of email exchange between Seth Rich and Wikileaks.’ Mr.
Wheeler did not provide this quote or make this statement.” (¶
80); (3) “Second, the article falsely quoted Mr. Wheeler
as stating: ‘My investigation shows someone within the
D.C. government, Democratic National Committee or Clinton
team is blocking the murder investigation from going
forward,’ ‘That is unfortunate. Seth Rich’s murder is unsolved
as a result of that.’ Again, Mr. Wheeler did not provide this
quote or make this statement.” (¶ 81).


Defendants rely on the same three paragraphs in the Wheeler
Complaint in asserting the fair report privilege and third-party
allegations rule in response to Folkenflik’s statement in the
August 1 Report that: “Zimmerman’s online story cites an
unnamed ‘federal investigator who reviewed an FBI report’
for its findings. It also cites Wheeler, incorporating two key
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quotations from Wheeler that do not appear on video. In
each, the private investigator seemingly takes ownership of
the accusations.”


Regarding the statements in the August 1 Report that Wheeler
did not “make great headway” in his investigation of the
murder of Seth Rich and that the FBI informed Plaintiff,
Wheeler, and Zimmerman that the agency was not assisting
the Washington D.C. police on the investigation, Defendants
rely on ¶ 69 of the Wheeler Complaint (“Detective Della-
Camera also stated that he had no knowledge of any FBI
involvement with the Seth Rich murder investigation.”).
Regarding the statement in the August 1 Report that
Zimmerman sent Wheeler a draft of her story but it included
no quotes from Wheeler, Defendants rely on ¶¶ 18 and 71
of the Wheeler Complaint. Regarding the statement in the
August 1 Report that Zimmerman issued instructions for
Wheeler’s appearance on Sean Hannity’s show, Defendants
rely on ¶ 87 of the Wheeler Complaint. Finally, regarding
the statement in the August 1 Report that Wheeler was used
as a “pawn” by Plaintiff “to try and steer away the attention
that was being given about the Russian hacking of the DNC
emails,” Defendants rely on ¶¶ 2, 4, and 8 of the Wheeler
Complaint. Defendants rely generally on the fair comment
privilege in response to the statement in the August 1 Report
that despite his “misgivings,” Wheeler played along.


Ken Meyer, David Folkenflik: ‘Very Hard to Rule Out’
White House Involvement in Seth Rich Conspiracy,
MEDIAITE.COM (the Mediaite Interview)
There are two specific statements from the Mediaite
Interview referenced in Plaintiff’s Complaint: (1) Folkenflik
told Mediaite columnist that Plaintiff’s narrative was
“inconsistent;” and (2) Folkenflik said “collaboration”
between Plaintiff and the White House “is still a
plausible assumption with the current evidence.” Defendants
compare these statements (which paraphrased the Folkenflik
interview) with Folkenflik’s actual statements in the
interview. Defendants assert the fair comment privilege
and further argue each statement is an opinion and
mischaracterizes Folkenflik’s statements.


David Folkenflik, Fox News' Seth Rich Story Echoes
Previous Problems For Owner Rupert Murdoch,
NPR.ORG (Aug. 7, 2017 4:16 PM) (the August 7 Report)


There are three specific statements from the August 7 Report
referenced in Plaintiff’s Complaint: (1) “Revelations about
Fox News' role in concocting a baseless story on the death
of a young Democratic staffer has problematic echoes for the
network’s controlling owner, Rupert Murdoch;” (2) Fox was
involved in a “journalistic scandal” over the Seth Rich story;
and (3) Fox “concocted” the story “in order to help President
Trump.” Docket Entry # 1, ¶ 49. Defendants compare the
last statement with ¶¶ 4 and 25 of the Wheeler Complaint.
Defendants assert the fair comment privilege in response to
all three statements and further argue they are not “of and
concerning” Plaintiff. Defendants further argue the first two
statements are opinions and the last statement is also protected
by the fair report privilege and the third-party allegations rule.


David Folkenflik, The Man Behind The Scenes In Fox
News' Discredited Seth Rich Story, NPR.ORG (Aug. 16,
2017 5:04 AM) (the August 16 Report)
*20  There are two specific statements from the August 16


Report referenced in Plaintiff’s Complaint: (1) Ed Butowsky
was the “Man Behind The Scenes In Fox News' Discredited
Seth Rich Story;” (2) “Butowsky displays no curiosity about
the way Fox’s reporting and his activities affected the very
people [the Rich Family] he says he sought to help.” Docket
Entry # 1, ¶ 51. Defendants compare the first statement to ¶¶
70-79 of the Wheeler Complaint and assert the fair report and
fair comment privileges as well as the third-party allegations
rule. Defendants assert the fair comment privilege in response
to the second statement and also argue both statements are
opinions.


David Folkenflik, No Apology, No Explanation: Fox
News And The Seth Rich Story, NPR.ORG (Sept. 15, 2017
5:06 AM) (the September 15 Report)
There are five specific statements from the September
15 Report referenced in Plaintiff’s Complaint: (1) “Fox
News was compelled to retract the story, which involved
presidential politics, international intrigue and a man’s
murder. When a story of this scale crumbles, most news
organizations feel obligated to explain what happened and
why. Not so far at Fox.... In the four months since its
retraction, Fox News has not apologized for what it reported.


Nor has it explained what went wrong;” (2) “ Lesson No.
1: Investigative reports should be ironclad” – the Fox story
was “groundless;” (3) “Lesson No. 2No. 2: Make sure your
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sources are saying what you think they're saying” – “Before
the story ran, Zimmerman sent Wheeler a draft with quotes
she intended to attribute to him. NPR has seen a transcript of
the texts from Zimmerman calling his attention to that email.
But there’s zero evidence Wheeler ever said those words or
gave permission for her to use them. And if Zimmerman
did invent the quotes, that’s a big problem – regardless of
whether Wheeler gave her the green light;” (4) Lesson No.
3No. 3: Make sure each of your sources can stand on its
own” – “Butowsky fed tips to Wheeler and Zimmerman, the
Fox reporter, as he sought to link the dead man to the leaked
emails instead of hackers working on behalf of the Russians;”
and (5) “And that leads us to lesson No. 4us to lesson No.
4” – Transparency and Trust – “Fox withheld Butowsky’s
various roles in the story from its audiences – he blurred
lines between benefactor, source, player and, possibly, even
reporter.” Docket Entry # 1, ¶ 53.


Defendants compare the second statement to ¶¶ 4, 25,
and 77 of the Wheeler Complaint. In response to all five
statements, Defendants assert the fair comment privilege and
argue the statements are not opinions. Defendants argue the
first three statements are not “of and concerning” Plaintiff,
and Defendants further argue the second, fourth, and fifth
statements are not capable of defamatory meaning.


C. Plaintiff’s response
In his response, Plaintiff focuses on the stage of the
proceedings, asserting the issue before the Court is not
what Wigdor alleged in the Wheeler Complaint but whether
Plaintiff’s allegations, accepted as true, state plausible claims
for defamation per se. According to Plaintiff, viewing the
statements as a whole in the light most favorable to Plaintiff,
he plausibly states a claim for defamation. Plaintiff states his
Complaint clearly and repeatedly alleges “this action is about
the conspiracy between Wigdor and Folkenflik – hatched well
before any lawsuit was filed on August 1, 2017 – to publish
a patently false, scandalous and shocking narrative about”
Plaintiff, Fox News, and the President. Docket Entry # 32
at 17. Plaintiff asserts Folkenflik and NPR, with reckless
disregard for the truth, “embraced a preconceived narrative
provided by Wigdor, totally ignored known and available
contrary facts, and relied on a source – Rod Wheeler – that
they knew to be wholly incredible.” Id. at 2.


D. Whether Defendants' motion to dismiss should be
granted based on common law or statutory privileges or
the third-party allegations rule
*21  Defendants argue the Court should dismiss this case


under Rule 12(b)(6) because (1) they accurately reported
third-party allegations (from the Wheeler Complaint), which


satisfies the test for substantial truth; 15  and (2) the
publications' substantial truth establishes the reports are
privileged under Chapter 73 (fair comment and judicial
proceeding privileges) and common law (fair report
privilege). According to the Texas Supreme Court, the
media have a common law privilege to report on judicial
proceedings without regard for whether the information from
such proceedings in actually true. KBMT Operating Co.,
LLC v. Toledo, 492 S.W.3d 710, 714 (Tex. 2016). In 1901,
the Texas Legislature codified this privilege and extended it
to “a fair, true, and impartial account” of not only judicial
proceedings but all official proceedings. Id. According to the
court, “[w]hen the privilege applies, the gist of an allegedly
defamatory broadcast must be compared to a truthful report
of the official proceedings, not to the actual facts.” Id.


Here, Plaintiff asserts the privilege does not apply.
Specifically, Plaintiff relies on an “important exception” to the
“common law ‘fair report privilege,’ embodied in Texas Civil
Practice and Remedies Code § 73.002(b),” and contained in


§ 611 of the Restatement (Second) of Torts. 16  Docket Entry
# 32 at 2, n. 2. Specifically, Plaintiff argues Wigdor and
Folkenflik’s “collusive arrangement” falls squarely within
comment c to § 611, which provides as follows:


A person cannot confer this privilege
upon himself by making the original
defamatory publication himself and
then reporting to other people what he
had stated. This is true whether the
original publication was privileged or
not. Nor may he confer the privilege
upon a third person, even a member
of the communications media, by
making the original statement under a
collusive arrangement with that person
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for the purpose of conferring the
privilege upon him.


Restatement (Second) of Torts § 611 cmt. c.


The Court’s research has not located a Texas case citing
comment c of § 611 of the Restatement (Second) of
Torts. “That is not to say that [the Court] need ignore the


Restatement.” Doe v. Doe, 941 F.2d 280, 287 (5th Cir.), on
reh'g in part, 949 F.2d 736 (5th Cir. 1991). The Court’s task
is to predict how the Texas Supreme Court would decide the
issue.


The Court first notes the statutory codification of libel does
not affect the existence of common law, statutory law, or
other defenses to libel. Weaks v. White, 479 S.W.3d 432, 438
(Tex. App. – Tyler 2015) (citing TEX. CIV. PRAC. & REM.
CODE ANN. § 73.006). Although the Texas Supreme Court
has not adopted this exception to the fair report privilege,
the Court predicts that, given the opportunity, it would do
so. See ZS Assocs., Inc. v. Syngy, Inc., 2011 WL 2038513,
at *4 (E.D. Pa. 2011) (predicting the Pennsylvania Supreme
Court would, given the opportunity, adopt the exception
provided in comment c to § 611 “because application of the
exception advances the principle underlying the fair report
rule”). Although Texas courts have not addressed comment c,
they have relied on other comments to § 611. See Klentzman
II, 456 S.W.3d at 252 (comments d, f); Goss v. Houston Cmty.
Newspapers, 252 S.W.3d 652, 655 (Tex. App. - Houston [14th
Dist.] 2008, no pet.) (comments a, f, h); Freedom Comm'ns v.
Sotelo, 2006 WL 1644602, at *3 (Tex. App. – Eastland 2006,
no pet.) (comments a, f).


Courts in other states have uniformly followed comment
c. See, e.g., ZS Assocs., 2011 WL 2038513, at * 4
(stating the privilege was not “intended to permit a person
maliciously to institute a judicial proceeding, alleging false
and defamatory charges, then to circulate a press release
or other communication based thereon, and, ultimately to
escape liability by invoking the fair report privilege statute”);


Republic Tobacco Co. v. N. Atl. Trading Co., 381 F.3d 717,


732 (7th Cir. 2004); Burrill v. Nair, 217 Cal. App. 4th 357,
397-98, 158 Cal.Rptr.3d 332 (Cal. Ct. App. 2013); Missner v.
Clifford, 914 N.E. 2d 540, 551 (Ill. App. 2009), cert denied,


560 U.S. 939 (2010); Butler v. Hearst-Argyle Television, Inc.,
49 S.W.3d 116, 121-22 (Ark. 2001) (The fair-report privilege
does not apply where a person testifies in a proceeding solely
for the purpose of obtaining the fair-report shield for himself


or in collusion with a third party); Kurczaba v. Pollock,
318 Ill.App.3d 686, 252 Ill.Dec. 175, 742 N.E.2d 425, 442-43
(2000) (holding the fair reporting privilege did not apply to
a defendant who sought to confer the privilege upon himself
by filing a complaint and then “reporting” the complaint
to others). Consistent with comment c, many states hold
the privilege cannot be self-conferred when the defendant
has an improper motive for inserting defamatory statements


in the original proceeding. Rosenberg v. Helinski, 616
A.2d 866, 876-77 (Md. 1992), cert. denied, 509 U.S. 924
(1993) (collecting and discussing cases); Computer Aid, Inc.
v. Hewlett-Packard Co., 56 F. Supp. 2d 526, 534 (E.D. Pa.
1999) (whether statement was made for an improper purpose
was jury question).


*22  The Court is also concerned about whether the
fair report privilege would apply because of comment e
(especially considering the allegations here also invoke


comment c specifically mentioned in comment e). 17


Although the parties do not address whether Wigdor withdrew
the Wheeler Complaint after the August 1 Report was
published, Plaintiff mentions in his response the lawsuit is no
longer pending. Docket Entry # 32 at 17. The Court notes the
court in Dallas Morning News, Inc. v. Hall also expressed its
concerns whether the statutory judicial proceedings privilege


covers statements contained in pleadings. 524 S.W.3d at
380, n. 9 (noting the court had located only one nonbinding


case ( Langston v. Eagle Publ'g Co., 719 S.W.2d 612 (Tex.
App. – Waco 1986, writ ref'd n.r.e.) stating the statutory
judicial proceedings privilege covers pleadings). Even so, the
court in Hall considered falsity and found for the appellees.
Id.


Putting aside the Court’s above concerns as to the
applicability of the common law and statutory privileges –
something Defendants must demonstrate – there are other
reasons for recommending Defendants' Rule 12(b)(6) motion
to dismiss based on the common law and statutory privileges
and the third-party allegations rule be denied. First, even if
the conditional privileges do apply, Plaintiff can overcome
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the privileges by pleading actual malice. See Doe, 941
F.2d at 291 (stating Louisiana’s fair reporting privilege is
not absolute and further stating the fair reporting privilege,
like all qualified privileges, is defeated by proof that the
defendant’s statements were made with “actual malice,” that
is, with knowledge that they were false or with reckless
disregard for their truth value); see also Klentzman II, 456
S.W.3d at 252 (“To prevail on a defamation claim when a
conditional privilege applies, the plaintiff must establish that
the privilege was abused, i.e., that the person making the
defamatory statement knew the statement was false or did
not act for the purpose of protecting the interest for which


the privilege exists.”) (citing Hurlbut, 749 S.W.2d at 768;


Writt, 409 S.W.3d at 66).


According to the Fifth Circuit Court of Appeals in Doe,


[a]buse is a jury issue and, on
the record before us, a reasonable
jury could find that the defendants
have in point of fact abused and
thus forfeited their privilege of fair
reporting. Naturally, DiLeo may well
stumble in his attempt to persuade
the jury that impermissible liberties
were taken with the Report or that the
defendants' writings defamed him. Our
point is simply that DiLeo should have
just such an opportunity.


*23  Doe, 941 F.2d at 292. Notably, Doe was decided
in the context of a summary judgment motion, whereas
Defendants have raised the issue in the context of a Rule


12(b)(6) motion. 18  As will be addressed more fully below,
Plaintiff alleges facts which plausibly allege actual malice
(that Folkenflik knew the statements were false or did not
act for the purpose of protecting the interest for which the
privileges exist).


Second, regardless of whether Defendants are seeking to
establish the common law or statutory privileges or both,
those conditional privileges only protect publications which


are fair, true and impartial accounts. See Goss, 252 S.W.3d
at 655 (noting the privilege protected publications “fairly and
accurately report[ing] the contents of the [matter of public
concern] without embellishment ... even if the underlying


facts being reported on are untrue or defamatory”); Neely,
418 S.W.3d at 62 (stating the statutory official/judicial
proceedings privilege shields publications from republication
liability for fair, true, and impartial accounts of judicial and
other official proceedings) (citing TEX. CIV. PRAC. & REM.


CODE § 73.002 (b)(1)); Rosenthal, 529 S.W.3d at 441
(stating the statutory fair comment privilege is an affirmative
defense to a defamation action extending to publications
that are “reasonable and fair comment[s] on or criticism[s]
of ... matter[s] of public concern published for general
information”) (citing TEX. CIV. PRAC. & REM. CODE §
73.002(b)(2)).


In Doe, the Fifth Circuit considered Louisiana’s fair reporting
privilege and stated the privilege is defeated if the allegations
are made with knowledge that the information is false, or
with reckless disregard for its truth value, or if the report


is less than a “fair and true” account. 941 F.2d at 289.
Even though no Louisiana case had cited § 611 of the


Restatement, id. at 287, the court considered Louisiana’s
own substantive law and ascertained whether it varied from
the Restatement’s common law compilations. Id. The Fifth
Circuit noted Louisiana’s qualified fair reporting privilege
was unavailable if the defendant published less than a “fair


and true” account of the official report. Id. at 289.


*24  Even though the Fifth Circuit was shown no Louisiana
cases interpreting this “fair and true” restriction, the court
thought “it analogous to the Restatement requirement that the
defendant’s account be a ‘fair and accurate’ rendition of the
original.” Id. According to the court in Doe, what the rule
requires is that matters of public record be reported fairly and
truthfully, i.e., that the report is not “so edited and deleted as
to misrepresent the proceeding and thus be misleading.” Id.
(quoting Restatement (Second) of Torts § 611 cmt. f).


Here, with regard to Texas law, the Court also considers it
analogous to the Restatement requirement that the defendant’s
account be a fair and accurate rendition of the original. The
Court finds instructive Express Publishing Co. v. Gonzalez,
326 S.W.2d 544 (Tex. App. – San Antonio 1959), writ
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dismissed, (Oct. 21, 1959), a case which arose from an article
appearing in a newspaper reporting on an oil land suit won
by twin sisters. Id. at 545. The sisters alleged they had been
defrauded of certain oil-rich land and originally brought suit
against two defendants, Barrera and Gonzalez. Id. at 546.
Gonzalez filed a motion for summary judgment, and the
sisters voluntarily took a nonsuit against Gonzalez, which was
entered by the court. Id. The sisters' amended petitions did not
mention Gonzalez.


The suit proceeded successfully against Barrera. Id. The
appeal was by Barrera and Gonzalez who was one of the
sureties on Barrera’s cost bond for the appeal. Id. On appeal,
the judgment was affirmed as to Barrera. Costs were also
assessed against Barrera, Gonzalez, and the other surety
on the cost bond. Id. The newspaper’s article, which was
“undoubtedly a report concerning official proceedings,” id.,
gave the impression that both Barrera and Gonzalez were
found guilty on the merits of defrauding the sisters of their
land. Specifically, the article stated that “[n]inety-nine-year-
old twin sisters, perhaps the oldest twins in the United States,
Saturday had won their suit for 13 acres of oil-rich land in
Starr County,” and that the sisters “had alleged that the land
was fraudulently taken from them by a nephew, Benigno
Barrera and Enrique G. Gonzalez, both of Starr County.” Id.
at 545.


The article was literally “true,” the court said, “in that the
twin sisters had charged Gonzalez with fraud in their original
petition and the Fort Worth Court of Civil Appeals had found
against Gonzalez as to court costs.” Id. at 547. However, to be
privileged, the publication “must not only be literally true, but
it must also be fair and impartial.” Id. According to the court,
it was unfair for the newspaper to rely on the original petition,
which had been dropped, thereby leaving the impression that
Gonzalez had also been found guilty of fraud. Id. The court
held the newspaper was not protected by the “fair, true, and
impartial” reports privilege. Id.


The Court finds Plaintiff has alleged facts which plausibly
allege the reports were not fair, true, and impartial accounts
of the Wheeler Complaint. As will be discussed in more
detail below, there are differences between the reports and
the Wheeler Complaint which “are potentially significant


in the aggregate.” See Doe, 941 F.2d at 291; see also


Burke v. Sparta Newspapers, Inc., No. M2016-01065-


COA-R3-CV, 2018 WL 3530839, at *6 (Tenn. Ct. App.
July 23, 2018), appeal granted (Jan. 17, 2019) (discussing
Tennessee’s qualified fair report privilege and finding the
article went beyond official actions and proceedings because
it “also included informal remarks on the strength of the case
and what ‘lessons’ might have been learned from the incident
by the participants in the youth football program,” details


which fall outside the scope of the privilege). 19


*25  The Court disagrees with Defendants that they have
established their entitlement to dismissal under § 73.002(b)
(fair report and fair comment privileges) at this stage of the
proceedings. See Klentzman II, 456 S.W.3d at 253 (“Thus, we
disagree with Klentzman and The Star that they satisfied their
burden of establishing their entitlement to privilege under
section 73.002(b).”); see also Levine v. CMP Publications,
Inc., 738 F.2d 660, 668-69 (5th Cir. 1984) (refusing to
conclude that, as a matter of law, magazine articles published
by the defendant were “fair, true and impartial” accounts
of public proceedings entitled to a Texas statutory privilege
and finding the inaccuracies “raised fact questions” and
“presented a jury question”).


According to Defendants' reply, the Court need not address
the issue of actual malice to decide the applicability of
the third-party allegations rule. Docket Entry # 42 at 6.
Defendants argue the third-party allegations rule is a defense,
not a conditional privilege, and it provides that the allegedly
defamatory statements at issue in this case cannot be
actionable because they are accurate reports of the allegations
made in the Wheeler Complaint regarding a matter of public
concern. Id. at 5. Defendants further argue Plaintiff fails
to adequately plead material falsity under the third-party
allegations rule, as he is required to do to avoid dismissal. The
Court finds the Hall case instructive.


In Hall, the appellants argued the publications at issue had
merely reported on third-party allegations that had not been
lodged against the appellees in other lawsuits and that the
appellees could not meet their burden to establish that the
appellants' coverage of those third-party allegations was false


and not privileged. 524 S.W.3d at 373. The trial court
denied the appellants' motion to dismiss. On appeal, the
appellants argued the publications were privileged under
either the judicial proceedings privilege or the third-party


allegations rule. Id. at 379.
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According to the appellate court, in “a case in which the
burden has shifted to the plaintiff to prove falsity, as in this
case, although the defendant bears the burden to prove that
the privilege is applicable, the plaintiff retains the burden to
prove that the gist of the publication was not substantially true
—that is, that the publication was not a fair, true, and impartial


account of the proceedings.” Id. at 380. The court noted
truth is a defense to a claim for defamation but further noted
falsity was an element of the appellees' claim. Id. “Although
falsity [was] an element of Appellees' claim, as opposed to
truth being a defense to be proved by Appellants,” the court
saw “no reason why section 73.005(b) [third-party allegations
rule] would not otherwise apply.” Id.


Therefore, according to the court in Hall, under either the
judicial proceedings privilege or the third-party allegations
rule, the appellees bore the burden to establish the statements
which the appellants published were not substantially true.
Id. The court noted the appellants compared the complained-
of statements against their respective sources and argued
the challenged articles accurately reported the third-party
allegations. Id. at 382. The court held the appellees brought a
claim for defamation based on the publication as a whole (i.e.,
defamation by implication). Id. After comparing the gists of
the articles against the proceedings from which the statements
originated, the court held the appellees met their burden to
establish that the gist of the publications was not substantially
true. Id. at 383 (noting the gist cast the appellees in a worse
light than the proceedings themselves).


*26  Here, as will be discussed in detail below, the Court
finds, at this stage of the case and under the facts as alleged
in the Complaint, Plaintiff has sufficiently alleged the gist
of the publications was not substantially true. The Court is
not convinced the publications place Plaintiff in no worse
light than the underlying allegations contained in the Wheeler
Complaint, as urged by Defendants. Thus, the Court is not
convinced the third-party allegations rule codified in Texas
Civil Practices and Remedies Code § 73.005(b) applies, and
as a matter of law, bars Plaintiff’s claims. The Court now
considers Defendants' separate argument that Plaintiff has
failed to establish the required elements of defamation.


E. Whether Plaintiff has failed to adequately plead the
elements of defamation


1. The elements
As noted above, to state a claim for defamation a plaintiff
must allege the following elements: (1) defendant published
a false statement of fact (as opposed to opinion); (2) the
statement defamed plaintiff; (3) defendant acted with actual
malice, if plaintiff is a public figure or a public official,
or negligently, if plaintiff is a private individual; and (4)
plaintiff suffered damages or the article is defamatory per


se. Rosenthal, 529 S.W.3d at 439 (citing In re Lipsky,
460 S.W.3d at 593). According to Defendants, many of the
statements at issue are not “of and concerning” Plaintiff;
others are not capable of defamatory meaning; and many are
protected expressions of opinion. Docket Entry # 25 at 14.
Although not specifically raised in their motion, Defendants
assert in their reply (in their discussion of the third-party
allegations rule) that Plaintiff fails to adequately plead falsity.
Docket Entry # 42 at 5. Defendants further assert Plaintiff fails
to adequately plead that Defendants acted with actual malice.


2. Falsity and substantial truth
“At common law, truth was a defense in a suit for defamation;
falsity was not an element of the action. But as [the Texas
Supreme Court] recently observed, ‘[t]he United States
Supreme Court and this Court long ago shifted the burden of
proving the truth defense to require the plaintiff to prove the
defamatory statements were false when the statements were
made by a media defendant over a public concern.’ ” Avery
v. Baddour, No. 04-16-00184-CV, 2016 WL 4208115, at *3
(Tex. App. – San Antonio Aug. 10, 2016) (quoting Toledo,
492 S.W.3d at 713-14 (citation omitted)). Stated differently,
although truth is generally a defense to defamation, the burden
shifts to the plaintiff to prove falsity in cases involving matters


of public concern. Neely, 418 S.W.3d at 56, 62.


Because NPR is undisputedly a media defendant and because
the Reports communicated matters of public concern, falsity
is an essential element of Plaintiff’s defamation claim. See


Hall, 524 S.W.3d at 371 (“A private individual who
sues a media defendant for defamation over statements of
public concern bears the burden to prove that the statements
are false, or not substantially true.”). In approaching the
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question of falsity, the common law of libel “overlooks
minor inaccuracies and concentrates upon substantial truth.”


Masson v. New Yorker Magazine, Inc., 501 U.S. 496, 516
(1991). Therefore, as long as a statement is substantially


true, it is not false. Hall, 524 S.W.3d at 374. Additionally,
evidence that a challenged statement is not substantially true


evidences falsity. Id. at 374, n. 3 (citations omitted).


A defendant cannot be liable for presenting a true account
of events, regardless of what someone may infer from the


account. Turner., 38 S.W.3d at 115. “A true account is
not actionable—regardless of the conclusions that people
may draw—so long as it does not create a substantially
false and defamatory impression by omitting material facts
or suggestively juxtaposing them in a misleading way.”


Klentzman I, 312 S.W.3d at 898-99 (citing Turner, 38
S.W.3d at 115, 118). However, “literally or substantially true”
facts which are “published in such a way that they create
a substantially false and defamatory impression by omitting
material facts or juxtaposing facts in a misleading way” are
actionable as defamation. Klentzman I, 312 S.W.3d at 899


(quoting Turner, 38 S.W.3d at 115).


*27  Therefore, a defendant who “gets the details right but
fails to put them in the proper context and thereby gets the
story’s ‘gist’ wrong” may be held liable for defamation. Id.
Whether a publication is false depends on “a reasonable
person’s perception of the entirety of a publication and not
merely on individual statements.” Id. Conversely, liability
is precluded when a defendant “correctly conveys a story’s
‘gist’ or ‘sting’ although erring in the details.” Id. This is
known as the “substantial truth” doctrine. Id.


When the underlying facts as to the gist of the libelous charge
are undisputed, the Court determines substantial truth as a
matter of law. Klentzman I, 312 S.W.3d at 899. However, if
the evidence is disputed, falsity must be determined by the


finder of fact. Neely, 418 S.W.3d at 64 (citing Bentley
v. Bunton, 94 S.W.3d 561, 587 (Tex. 2002)).


3. Whether the statements are reasonably capable of
defamatory meaning


The parties' assertions
According to Defendants, many of the statements at issue
(four from the August 1 Report and three from the September
15 Report) are not capable of defamatory meaning. Docket
Entry # 25 at 14. As noted above, Defendants have provided
a chart, attached to their motion to dismiss as Appendix
A, which lists each statement challenged by Plaintiff and
the bases for Defendants' motion to dismiss. In their chart,
Defendants set forth each statement from the relevant report
next to the allegation(s) in the Wheeler Complaint, where
applicable. As one example of a statement Defendants
challenge as not capable of defamatory meaning, Plaintiff
alleges Folkenflik and NPR defamed him in the August 1
Report by stating that Zimmerman’s first draft of the story
did not contain the misattributed quotes. Compare Compl.,
¶ 29 (complaining of the statement that the draft of the
Zimmerman article Wheeler reviewed did not contain quotes
from Wheeler), with Wheeler Compl., ¶¶ 18, 71 (alleging the
draft did not contain any quotes from Wheeler to the effect
that Seth Rich had sent any emails to WikiLeaks or that the
DNC, Democratic Party or Clintons were engaged in a cover-
up).


In his response, Plaintiff asserts Folkenflik and NPR did far
more than simply report on a publicly-filed lawsuit. Docket
Entry # 32 at 3, n. 3. According to Plaintiff, they were out
to get Plaintiff and colluded with a third party to publish
false and defamatory statements. Although Plaintiff focuses
on those individual statements in his Complaint and in his
response, Plaintiff also argues the reports as a whole “smeared
[Plaintiff] directly or by implication.” Id. at 3. Thus, this
case is complicated to the extent Plaintiff’s claim is based on
the alleged false and defamatory messages created by each
publication as a whole, not just on the individual statements.


Before considering Defendants' arguments, the Court must
first correctly characterize Plaintiff’s defamation case. The
Court will then determine whether the meaning Plaintiff
alleges is reasonably capable of arising from the text of
which the plaintiff complains. The second step is to answer
whether the meaning—if it is reasonably capable of arising
from the text—is reasonably capable of defaming Plaintiff.
In its discussion of the texts, the Court will consider at the
same time whether Plaintiff has sufficiently alleged facts
that satisfy the element of falsity (an issue briefly raised in
Defendants' reply).
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Applicable law
In a defamation case, the threshold question is whether
the words used “are reasonably capable of a defamatory
meaning.” Musser v. Smith Protective Servs., Inc., 723 S.W.2d
653, 655 (Tex. 1987). In answering this question, the “inquiry


is objective, not subjective.” New Times, Inc. v. Isaacks,
146 S.W.3d 144, 157 (Tex. 2004). But if the court determines
the language is ambiguous, the jury should determine the
statement’s meaning. See Musser, 723 S.W.2d at 655. If
a statement is not verifiable as false, it is not defamatory.


Neely, 418 S.W.3d at 62 (citing Milkovich v. Lorain
Journal Co., 497 U.S. 1, 21–22 (1990)). Similarly, even when
a statement is verifiable as false, it does not give rise to
liability if the “entire context in which it was made” discloses
that it is merely an opinion masquerading as a fact. Dallas
morning News, Inc. v. Tatum, 554 S.W.3d 614, 624 (Tex.
2018), reh'g denied (Sept. 28, 2018), cert. denied, No. 18-864,


2019 WL 659885 (U.S. Feb. 19, 2019) (citing Bentley, 94


S.W.3d at 581; Isaacks, 146 S.W.3d at 156–57).


*28  As the Texas Supreme Court has recently explained,


‘[m]eaning is the life of language.’ Thus, the first question
in a libel action is whether the words used are ‘reasonably
capable of defamatory meaning.’ Meaning is a question
of law. In answering it, the ‘inquiry is objective, not
subjective.’ We note that the question involves two
independent steps. The first is to determine whether the
meaning the plaintiff alleges is reasonably capable of
arising from the text of which the plaintiff complains. The
second step is to answer whether the meaning—if it is
reasonably capable of arising from the text—is reasonably
capable of defaming the plaintiff.


Tatum, 554 S.W.3d at 625 (citations omitted).


In Tatum, the court explained it has adopted the terms
“textual defamation” to refer to “defamation that arises
from the statement’s text without reference to any extrinsic
evidence” and “extrinsic defamation” to refer to “defamation
that does require reference to extrinsic circumstances.” Id.
at 626 (emphasis in original). “Textual defamation” occurs
when a “statement’s defamatory meaning arises from the
words of the statement’s itself, without reference to any


extrinsic evidence.” Id. “Extrinsic defamation occurs when
a statement whose textual meaning is innocent becomes
defamatory when considered in light of ‘other facts and
circumstances sufficiently expressed before’ or otherwise
known to the reader.” Id. (citing Snider v. Leatherwood,
49 S.W.2d 1107, 1109 (Tex. Civ. App.—Eastland 1932,
writ dism'd w.o.j.)). An extrinsically defamatory statement
requires extrinsic evidence to be defamatory at all. Id. Further,
a plaintiff relying on extrinsic defamation must assert the
theory in his petition to present it at trial. Tatum, 554 S.W.3d


at 626 (citing Billington v. Hous. Fire & Cas. Ins., 226
S.W.2d 494, 497 (Tex. Civ. App. – Fort Worth 1950, no writ)).


The ordinary textual defamation involves a statement that is
explicitly defamatory. Tatum, 554 S.W.3d at 626-27. “Explicit
textual-defamation cases share two common attributes.” Id.
at 627. First, none necessarily involve any extrinsic evidence,
and second, “the defamatory statement’s literal test and its
communicative context align.” Id. In other words, what the
statement says and what the statement communicates are the
same; thus, the defamation is both textual and explicit. Id.


When a publication’s text implicitly communicates a
defamatory statement, the court refers to the plaintiff’s
theory as “defamation by implication.” Id. Defamation by
implication is not the same thing as textual defamation; it is
a subset of textual defamation. Id. “That is, if the defamation
is textual, it may be either implicit or explicit.” Id. “The
difference is important because the precepts that apply to
construing explicit meanings do not necessarily apply with
the same force or in the same manner when construing
implicit meanings.” Id. And, importantly, nor is implicit
textual defamation the same thing as extrinsic defamation,


although parties and courts have often confused the two. 20


*29  The court in Tatum discussed Turner (the “foundational
case recognizing defamation by implication”) and Rosenthal.
Id. at 627-28. In Turner, the Texas Supreme Court held “a
plaintiff can bring a claim for defamation when discrete
facts, literally or substantially true, are published in such
a way that they create a substantially false and defamatory
impression by omitting material facts or juxtaposing facts in


a misleading way.” Id. at 627 (quoting Turner, 38 S.W.3d
at 115). According to the Tatum court, Turner focused on the
“converse of the substantial truth doctrine,” which is that a
defendant may be liable for a “publication that gets the details
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right but fails to put them in the proper context and thereby
gets the story’s ‘gist’ wrong.” See id. “Although Turner used
the word ‘gist,’ commentators were relatively quick to point
out that the decision actually addressed libel by implication.”
Tatum, 554 S.W.3d at 627 & n.8.


The issue in Turner was whether a plaintiff could bring
a “gist” claim based on “the entirety of a publication and
not merely on individual statements.” Tatum, 554 S.W.3d


at 628 (citing Turner, 38 S.W.3d at 115). The Texas
Supreme Court answered that question in the affirmative and
has “maintained the same approach in subsequent cases,”
including in D. Magazine Partners, L.P. v. Rosenthal. Tatum,


554 S.W.3d at 628 (citing Rosenthal, 529 S.W.3d at 434)
(holding that “[i]n making the initial determination of whether
a publication is capable of a defamatory meaning, we examine
its ‘gist.’ That is, we construe the publication ‘as a whole....’
”).


According to the court in Tatum, “Turner and its progeny
recognize that a plaintiff can rely on an entire publication
to prove that a defendant has implicitly communicated a
defamatory statement. However, ... there is no reason that
implicit meanings must arise only from an entire publication
or not at all.” 554 S.W.3d at 628. The court in Tatum pointed
out that in Rosenthal the plaintiff brought a defamation claim
based on an article titled “THE PARK CITIES WELFARE


QUEEN.” Id. (quoting Rosenthal, 529 S.W.3d at 431). The
article was


published under the heading ‘CRIME’ and [was]
accompanied by Rosenthal’s mug shot from a prior
unrelated charge. The article state[d] under the
aforementioned ‘Welfare Queen’ title that Rosenthal,
described as a ‘University Park mom,’ ha[d] ‘figured out
how to get food stamps while living in the lap of luxury.’ It
then invite[d] the reader to see how Rosenthal ‘pulls it off’
despite the assumption that one living in the affluent Park
Cities would ‘never qualify.’


Tatum, 554 S.W.3d at 628 (quoting Rosenthal, 529 S.W.3d
at 437).


As explained in Tatum,


the article’s language would not
necessarily have been any less
defamatory if it had been appended to
a larger piece discussing, for example,
the biographies of various individual
Park Cities homeowners. Of course,
the larger context would have been
relevant for construing what the article
meant. But the language would not
have ceased being defamatory solely
by being published within a larger
article. In recognizing defamation-
by-‘gist’ in Turner, we also recognized
the broader category of defamation by
implication.


Tatum, 554 S.W.3d at 628 (emphasis in original).


Thus, a plaintiff bringing a textual-defamation claim may
allege a defamatory meaning arises (1) explicitly from the
statement, (2) implicitly as a result of the publication’s
entire gist, or (3) implicitly from a distinct portion of the
publication rather than from the publication’s as-a-whole gist.
Id. The distinction between “as-a-whole” gist and “partial”


implication is important. Id. at 628-29 (citing Sassone v.
Elder, 626 So.2d 345, 354 (La. 1993) (“[P]laintiffs prove that
the alleged implication is the principal inference a reasonable
reader or viewer will draw....”); see also C. Thomas Dienes
& Lee Levine, Implied Libel, Defamatory Meaning, and State
of Mind: The Promise of New York Times Co. v. Sullivan,
78 Iowa L. Rev. 237, 289 (1993) (“The distinction between
inferences that may reasonably be drawn from a publication,
on the one hand, and the meaning a reasonable reader would
ascribe to the publication, on the other, is crucial....”)).


*30  The court in Tatum then explained “gist” refers to a
publication or broadcast’s main theme, central idea, thesis, or
essence. 554 S.W.3d at 629. “Implication,” on the other hand,
refers to the inferential, illative, suggestive, or deductive
meanings that may emerge from a publication or broadcast’s
discrete parts and includes necessary logical entailments as
well as meanings that are merely suggested. Id. “Defamation
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by implication,” as a subtype of textual defamation, covers
both “gist” and “implication.” Id.


According to the court in Tatum, the difference between gist
and implication is especially important in two contexts:


The first relates to the substantial-truth doctrine. ‘A
broadcast with specific statements that err in the details
but that correctly convey the gist of a story is substantially


true.’ Neely, 418 S.W.3d at 63–64. If the [defendant]
demonstrates substantial truth, the doctrine ‘precludes
liability for a publication that correctly conveys a
story’s “gist” or “sting” although erring in the details....’


Turner, 38 S.W.3d at 115. We have never held, nor do
we today, that a true implication—as opposed to a true
gist—can save a defendant from liability for publishing
an otherwise factually defamatory statement. Second, the
difference between gist and implication matters when
considering the requirements that the U.S. Constitution
imposes on defamation law.


Id. According to the court, to determine whether a defamation
by implication has occurred, the question is the same as
it is for defamatory content generally: is the publication
“reasonably capable” of communicating the defamatory
statement? Id.


When the plaintiff claims defamation by implication, the
judicial task is to determine whether the meaning the plaintiff
alleges arises from an objectively reasonable reading. Id.


at 631 (citing Isaacks, 146 S.W.3d at 157 (explaining
that “the hypothetical reasonable reader” is the standard by
which to judge a publication’s meaning (emphasis added
in Tatum))). “The appropriate inquiry is objective, not
subjective.” Id. In an implication case, the judicial role is
not to map out every single implication that a publication is
capable of supporting. Tatum, 554 S.W.3d at 631. “Rather,
the judge’s task is to determine whether the implication the
plaintiff alleges is among the implications that the objectively
reasonable reader would draw.” Id.


According to the court,


[m]aking this determination is a quintessentially judicial
task. It involves ‘a single objective inquiry: whether the
[publication] can be reasonably understood as stating’


the meaning the plaintiff proposes.... The objectively
reasonable reader aids in the inquiry, as a ‘prototype ... who
exercises care and prudence, but not omniscience, when
evaluating allegedly defamatory communications.’ ... He
does not place ‘overwhelming emphasis on a[ny] single
term.’ ... Nor does he ‘focus on individual statements’ to the
exclusion of the entire publication. See id. The objectively
reasonable reader internalizes all of a publication’s
reasonable implications. When doing so, he considers
inferential meaning carefully, but not exhaustively. He
performs analysis, but not exegesis.


Id. (internal citations omitted).


The court in Tatum agreed with the following limit on the
inquiry into meaning:


[I]f a communication, viewed in
its entire context, merely conveys
materially true facts from which a
defamatory inference can reasonably
be drawn, the libel is not
established. But if the communication,
by the particular manner or
language in which the true facts
are conveyed, supplies additional,
affirmative evidence suggesting that
the defendant intends or endorses
the defamatory inference, the
communication will be deemed
capable of bearing that meaning.


*31  Id. at 635 (emphasis in original) (citing White v.
Fraternal Order of Police, 909 F.2d 512, 520 (D.C. Cir.
1990) (other citations omitted)). Thus, a plaintiff who seeks to
recover based on a defamatory implication—whether a gist or
a discrete implication—must point to “additional, affirmative
evidence” within the publication itself that suggests the
defendant “intends or endorses the defamatory inference.” Id.


However, this rule may vary in application depending on
the type of defamation that the plaintiff alleges. Tatum,
554 S.W.3d at 636. It does not apply in cases of explicit
defamation because when the defendant speaks explicitly, the
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court indulges the presumption that the defendant intended
the communicatory content that he conveyed. Id. In a gist
case, the court must “construe the publication ‘as a whole
in light of the surrounding circumstances based upon how
a person of ordinary intelligence would perceive it.’ ”


Id. (quoting Rosenthal, 529 S.W.3d at 434). Under the
“would” standard, courts are usually able to determine a
publication’s gist as a matter of law. Tatum, 554 S.W.3d
at 636. According to the court in Tatum, a “gist case is
similar to an explicit-meaning case in that the very fact of
the gist’s (or meaning’s) existence is presumptive evidence
that the publisher intended to convey the relevant meaning.”
Id. “Thus, it will usually be the case that if a meaning is
reasonably capable of being communicated from the gist as
a whole, the fact that the gist arises will be sufficient textual
evidence that the publisher meant to communicate it.” Id.


In a discrete-implication case, however, “it becomes
especially relevant for the court to apply the requirement
that the publication’s text demonstrates the publisher’s
intent to convey the meaning the plaintiff alleges.” Id.
Thus, in applying the requirement, courts must bear its
origin in mind: “The especially rigorous review that the
requirement implements is merely a reflection of the
‘underlying principle’ that obligates ‘judges to decide when
allowing a case to go to a jury would, in the totality of the
circumstances, endanger first amendment freedoms.’ ” Id.


(quoting Ollman v. Evans, 750 F.2d 970, 1006 (D.C.C.
1984) (Bork, J., concurring)).


Discussion
Throughout the briefing on their motion to dismiss
Defendants consider the publications' statements individually.
In their specific argument that many of the statements at
issue are not capable of defamatory meaning, Defendants
address four statements from the August 1 Report and three
statements from the September 15 Report. See Docket Entry
# 25 at 14. From the August 1 Report, Defendants state the
following statements are not capable of defamatory meaning:
(1) “Wheeler does not make great headway. The FBI informs
Butowsky, Wheeler and Zimmerman that the agency is not
assisting the Washington, D.C., police on the investigation —
undercutting claims about an FBI report;” (2) “The next day,
Zimmerman sends Wheeler a draft of her story, which is to
run initially on the network’s website. It includes no quotes


from Wheeler;” (3) “Zimmerman’s online story cites an
unnamed ‘federal investigator who reviewed an FBI report’
for its findings. It also cites Wheeler, incorporating two key
quotations from Wheeler that do not appear on video. In
each, the private investigator seemingly takes ownership of
the accusations;” and (4) “The explosive claim is part of a
lawsuit filed against Fox News by Rod Wheeler....”


*32  From the September 15 Report, Defendants assert
the following statements are not capable of defamatory


meaning: (1) “ Lesson No. 1: Investigative reports should
be ironclad. But those conspiracy theories remained as
groundless after the Fox story as before it;” (2) “Lesson No.
3No. 3: Make sure each of your sources can stand on its
own. Butowsky fed tips to Wheeler and Zimmerman, the Fox
reporter, as he sought to link the dead man to the leaked emails
instead of hackers working on behalf of the Russians. It was
all part of an effort, as he confided to others in conversations
captured on tape and emails, to defend President Trump,
whose ties to the Russians are under federal investigation;”
and (3) “And that leads us to lesson No. 4us to lesson No.
4: ‘Transparency and trust are the absolute lifeblood of any
mainstream media organization,’ says media lawyer Charles
Glasser. Fox withheld Butowsky’s various roles in the story
from its audiences — he blurred lines between benefactor,
source, player and, possibly, even reporter.”


It is not clear from Plaintiff’s response whether he is
asserting an explicit defamation case, a gist case, and/or a
discrete-implication case. Plaintiff’s overarching allegation
is that Folkenflik and NPR acted in concert with Wigdor
to conceive a story line in advance of any investigation,
and then they chose to manufacture and publish false and
defamatory statements about Plaintiff even though they knew
the preconceived narrative (the Wheeler Complaint) was
false. Docket Entry # 1, ¶ 166(b). Plaintiff alleges Folkenflik
and NPR “initiated the defamation, and went out of their way
to publish extra-judicial statements about Butowsky.” Id., ¶
166(i). Plaintiff’s Complaint focuses on twenty-three specific
statements contained in the five reports. See Docket Entry #
32 at 3 (“The false and defamatory statements published by
Folkenflik and NPR are stated in haec verba in Butowsky’s
Complaint.”).


In his response to Defendants' motion to dismiss, which ties
almost every complained-of statement to the allegations in
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the Wheeler Complaint, Plaintiff argues in terms of explicit


defamation and defamation by implication. 21  Specifically,
Plaintiff argues the articles as a whole “smeared [Plaintiff]
directly or by implication.” Id. (emphasis added). Plaintiff
further argues the “gist” of the publications is that Plaintiff,
a “Dallas investment manager” and “financial talking head,”
concocted, spearheaded and actively participated with Fox
News and the White House in a concerted scheme to promote
“fake news.” Id.


In responding to Defendants' arguments, Plaintiff argues
certain statements in terms of their implication, focusing on
the overall “gist” of the publication(s). See, e.g. Docket Entry
# 32 at 22-26. Therefore, in considering falsity and whether
the publications are reasonably capable of communicating
the defamatory statement, the Court considers Plaintiff’s
textual-defamation claim as arising implicitly as a result


of each publication’s entire gist. 22  Tatum, 554 S.W.3d at
628 (“In recognizing defamation-by-‘gist’ in Turner, we
also recognized the broader category of defamation by
implication”).


*33  An implied defamation plaintiff must show the
defamatory implication that arises from the context in which
the statements were made. This exercise will require an
inquiry into the case-specific context of the defamatory
implication as a whole, rather than a focus on individual
statements. Verity v. USA Today, No. 45530, 2019 WL
1010446, at *9 (Idaho Mar. 4, 2019) (citing Tatum, 554
S.W.3d at 635). Questions that may help guide the Court’s
inquiry include the following, as set forth by the Texas
Supreme Court in Tatum:


Does the publication ‘clearly disclose[ ] the factual bases


for’ the statements it impliedly asserts? See Biospherics,
Inc. v. Forbes, Inc., 151 F.3d 180, 185 (4th Cir. 1998).
Does the allegedly defamatory implication align or conflict
with the article’s explicit statements? See, e.g., Wyo. Corp.
Servs. v. CNBC, LLC, 32 F.Supp.3d 1177, 1189 (D. Wyo.
2014). Does the publication accuse the plaintiff in a
defamatory manner as opposed to simply reciting that
others have accused the plaintiff of the same conduct? See,


e.g., McIlvain, 794 S.W.2d at 15. Does the publication
report separate ‘sets of facts,’ or does it ‘link[ ] the key


statements together’? See, e.g., Biro v. Conde Nast,


883 F.Supp.2d 441, 467 (S.D.N.Y. 2012). And does the
publication ‘specifically include[ ] facts that negate the
implications that [the defendant] conjures up.’ Deripaska v.
Associated Press, 282 F.Supp.3d 133, 148 (D.D.C. 2017),
appeal dismissed per stipulation, No. 17-7164, 2017 WL
6553388 (D.C. Cir. Dec. 8, 2017).


Id.


Plaintiff’s claim implicates five reports that he alleges
contain defamatory statements, four of which Folkenflik
authored and NPR published, and one interview, published
on Mediaite.com, in which Folkenflik discussed his reporting
on the Wheeler lawsuit. As previously noted, Plaintiff argues
the “gist” of the publications is that Plaintiff, a “Dallas
investment manager” and “financial talking head,” concocted,
spearheaded and actively participated with Fox News and
the White house in a concerted scheme to promote “fake


news.” 23  Id.


Some of these meanings explicitly appear in several of the
reports. (August 1 Report - “The Fox News Channel and
a wealthy supporter of President Trump worked in concert
under the watchful eye of the White House to concoct a story”
about the death of Seth Rich; August 16 Report - “A federal
lawsuit now accuses Butowsky, a Fox News reports and the
network of con-cocting the story about Rich’s death in an
effort to help the president. Butowsky even briefed a White
House official about what they had found;” September 15
Report - “A Dallas investment manager and Trump supporter
named Ed Butowsky helped to orchestrate the Fox News
story.... And Butowsky fed tips to Wheeler and Zimmerman,
the Fox reporter, as he sought to link the dead man to
the leaked emails instead of hackers working on behalf of
the Russians. It was all part of an effort, as he confided
to others in conversations captured on tape and emails, to
defend President Trump, whose ties to the Russians are under
federal investigation.”). However, some of these meanings
do not explicitly appear in the reports or in the statements
specifically challenged by Defendants as not being capable of
defamatory meaning. With the above standards in mind, the
Court considers each publication as a whole below.


*34  Evaluating the August 1 Report as a whole, the
Court finds because of material additions and misleading
juxtapositions, an objectively reasonable reader could
conclude the report mischaracterized Plaintiff’s role in the
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Seth Rich investigation and “thereby cast more suspicion
on [Plaintiff’s] actions than an accurate account would have


warranted.” 24  Turner, 38 S.W. 3d at 119 (“But by omitting
key facts and falsely juxtaposing others, the broadcast’s
misleading account cast more suspicion on Turner’s conduct
than a substantially true account would have done. Thus,
it was both false and defamatory.”). The August 1 Report
as a whole is reasonably capable of a defamatory meaning
because it goes “beyond merely reporting materially true


facts.” White, 909 F.2d at 521.


As an initial matter, there are statements in the August 1
Report that are not contained in the Wheeler Complaint.
For example, Folkenflik stated Wheeler did “not make
great headway” in his investigation of the murder of Seth
Rich. According to Folkenflik, “[t]he FBI informs Butowsky,
Wheeler and Zimmerman that the agency is not assisting the
Washington, D.C., police on the investigation – undercutting
claims about an FBI report.” However, this last statement is
nowhere in the Wheeler Complaint. The Wheeler Complaint
actually alleged Wheeler “was able to secure an interview
with Detective Della-Camera [the lead homicide detective
on the Seth Rich case], with the Washington D.C. Metro
Police Department.” Wheeler Compl., ¶ 68. According to the
Wheeler Complaint, Detective Della-Camera stated he had no
knowledge of any FBI involvement with the Seth Rich murder
investigation. Id., ¶ 69.


According to Plaintiff, by misstating Wheeler did “not make
great headway” in his murder investigation and by stating the
FBI had, in fact, informed Plaintiff “that the agency [was] not
assisting the Washington D.C. police on the investigation,”
Folkenflik implied Plaintiff fabricated the story about Seth
Rich and WikiLeaks. The Court agrees, especially when read
in context with the rest of the statements contained in the
August 1 Report. (“The lawsuit focuses particular attention
on the role of the Trump supporter, Ed Butowsky, in weaving
the story;” “The first page of the lawsuit quotes a voicemail
and text from Butowsky boasting that Trump himself had
reviewed the drafts of the Fox News story just before it
went to air and was published;” “The question of Rich’s
death took on greater urgency for Butowsky after Trump
fired Director James Comey in early May;” “Wheeler alleges
the story was orchestrated behind the scenes and from the
outset by Butowsky, who hired him on behalf of the Rich
family;” “Wheeler alleges Butowsky was using the White


House references to pressure him;” “Butowsky is a silver-
haired brash investor who became known for helping newly
rich athletes figure out how to manage their money – and
avoid getting fleeced;” “The lawsuit alleges Ed Butowsky,
a wealthy Trump supporter from Texas, played a significant
role in weaving a false story about Rich’s death.”).


Additionally, the August 1 Report stated “Butowsky
presented himself as a good Samaritan who came across a
sliver of information about Seth Rich’s death and shared
it with the Riches,” when Wheeler alleged it turned
out “Butowsky and Zimmerman were not simply Good
Samaritans attempting to solve a murder” but rather were
interested in advancing a political agenda for the Trump
Administration. Wheeler Compl., ¶¶ 8, 52. According to
Plaintiff, by suggesting Plaintiff “presented himself as a good
Samaritan” in the same statement as sharing information
about Seth’s death “with the Riches,” Folkenflik implied not
only that Plaintiff had impure motives and a self-interest in
helping the Riches, but also that he actually misrepresented
his intentions to the Rich family when his generosity was
“clearly politically motivated.” This was not alleged in the
Wheeler Complaint.


*35  Finally, the August 1 Report stated the following, not
contained in the Wheeler Complaint: “Despite his misgivings,
Wheeler plays along. On Hannity’s show, Wheeler says he
doesn't personally know about Rich’s emails or computers but
says that a ‘very credible’ federal investigator says ‘he laid
eyes on the case file.’ Wheeler offers energetic speculation


though not much more.... 25  According to Plaintiff, by falsely
stating Wheeler had “misgivings” but “play[ed] along” with
what Folkenflik elsewhere described as a deceptive story
orchestrated by Plaintiff, Folkenflik at least implies Plaintiff
engaged in dishonest, deceptive, and unethical practices.


The August 1 Report also juxtaposed facts in a possibly
misleading way. For example, the Wheeler Complaint alleged
Plaintiff, Wheeler, and Zimmerman met for lunch on
February 28, 2017. Wheeler Compl., ¶ 59. According to the
Wheeler Complaint, following the lunch, Plaintiff introduced
Wheeler to the Rich family, but before doing so, Plaintiff
warned Wheeler to “play down Fox News, don't mention
you know Malia [Zimmerman].” Id., ¶ 60. The Wheeler
Complaint alleges Wheeler had multiple conversations with
the Rich family in the following weeks, and on March
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14, 2017, Wheeler was formally retained to investigate
the murder of Seth Rich. Id., ¶¶ 61-62. According to the
complaint in Wheeler, “[a]s it turned out, Butowsky and
Zimmerman (who Mr. Wheeler later learned was working
with Butowsky) were not simply Good Samaritans attempting
to solve a murder. Rather, Butowsky and Zimmerman were
interested in advancing a political agenda.” Id., ¶ 52. “Indeed,
before Butowsky ever contacted Mr. Wheeler, he had already
had a conversation on this topic with Seymour (Sy) Hersh,”
an “American investigative journalist who is notorious for
using anonymous sources and is responsible for publishing a
number of highly controversial stories.” Id., ¶ 54.


In the August 1 Report, Folkenflik states as follows:


Five days later, the two men [Plaintiff and Wheeler] meet
in person at a lunch in Washington. Butowsky introduces
an unexpected third guest: Malia Zimmerman, a Fox News
investigative reporter based in Los Angeles known for
enterprise reporting from a conservative standpoint.


According to the account in the suit, Butowsky cautions
Wheeler before they set out to meet the Riches: ‘[M]ake
sure to play down Fox News. Don't mention you know
Malia.’


And Butowsky lays out a different mission than aiding the
Rich family. Butowsky says he became convinced that the
FBI had a report concluding that Seth Rich’s laptop showed
he had had contacts with WikiLeaks after speaking to
the legendary Seymour Hersh, who was also investigating
Rich’s death. According to the transcripts in the law-suit,
Butowsky says Hersh had an FBI source who confirmed
the report.


*36  August 1 Report. This implied that Plaintiff specifically
laid out a politically motivated mission different from aiding
the Rich family.


[I]f the defendant juxtaposes [a]
series of facts so as to imply
a defamatory connection between
them, or [otherwise] creates a
defamatory implication ... he may be
held responsible for the defamatory
implication, unless it qualifies as an


opinion, even though the particular
facts are correct.


White, 909 F.2d at 523 (quoting Prosser, The Law of


Torts § 116, 5th Ed. (Supp. 1988)); see also Milkovich
v. Lorain Journal Co., 497 U.S. 1, 21 (1990) (finding that
nine sentences and a caption combined to “imply an assertion
that Milkovich perjured himself” and the implication was
sufficiently susceptible of being proved true or false to
preclude First Amendment protection) (emphasis added).
The Court finds the August 1 Report, as a whole, can
be reasonably understood as stating the meaning Plaintiff
proposes and is capable of defamatory meaning.


Plaintiff asserts Folkenflik made three defamatory statements
during the Mediaite Interview. First, Folkenflik is quoted
as saying: “[s]adly, the way in which this White House
has operated has forced people to go out and to say things
that are almost certainly knowingly untrue, and that are
often proven certainly to be untrue.” According to Plaintiff,
Folkenflik’s statement implies Plaintiff “knowingly” made
untrue statements, “which in the securities industry is a
crime.” Docket Entry # 32 at 23. Second, Folkenflik was
quoted as saying “collaboration” between Plaintiff and the
White House “is still a plausible assumption with the
current evidence.” According to Plaintiff, “collaborate” is
synonymous with “conspire” or “collude,” and “that is most
certainly what Folkenflik meant: that Butowsky conspired
or colluded with the President in the production of fake
news.” Id. Third, Folkenflik was quoted as saying Plaintiff’s
“narrative” when he spoke with CNN’s Chris Cuomo was
“inconsistent.” According to Plaintiff, this is a verifiable fact,
not an opinion, and it implies Plaintiff lied to Chris Cuomo


when Plaintiff appeared on CNN. Id. at 24. The Court finds
Folkenflik’s statements in the Mediaite Interview, as a whole,
can be reasonably understood as stating the meaning Plaintiff
proposes and are capable of defamatory meaning.


The August 7 Report contains three alleged defamatory
statements: (1) Fox News had a “role” in “concocting a
baseless story” on the death of Seth Rich; (2) Fox was
involved in a “journalistic scandal” over the story; and
(3) Fox “concocted” the story “in order to help President
Trump.” Unlike the other reports discussed above, Plaintiff
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is not mentioned in the August 7 Report. According to the
Complaint, the August 7 Report, “[r]ead together with the
[August 1 Report], the overall tenor and context of Folkenlik’s
messages was that Butowsky lied, was dishonest, and aided,
abetted and actively participated in a fraudulent journalistic
scandal.” Docket Entry # 1 at 36, n. 12. In his response,
Plaintiff argues these statements must be read together with
the August 1Report and the other statements published
by Folkenflik through September 19, 2017. According to
Plaintiff, the overall “gist” is that Fox News and Plaintiff
worked together, each playing a “role,” to “concoct” a
“baseless story” that resulted in a journalistic “scandal.”
Docket Entry # 32 at 24. At this stage of the proceedings,
accepting the allegations in the Complaint as true, the Court
finds the August 7 Report can be reasonably understood as
stating the meaning Plaintiff proposes.


*37  The August 16 Report referenced in the Complaint


contains two alleged defamatory statements. 26  First,
Folkenflik published a photograph of Plaintiff beneath
the following caption: “The Man Behind The Scenes In
Fox News' Discredited Seth Rich Story.” Plaintiff asserts
Folkenflik stated or implied that Plaintiff orchestrated a story
that was proven to be disreputable or unbelievable. Plaintiff
alleged the Fox News story was never discredited. See Docket
Entry # 1, ¶ 51, n. 13. Second, Folkenflik states “Butowsky
displays no curiosity about the way Fox’s reporting and his
activities affected the very people [the Rich Family] he says
he sought to help.” (emphasis added). According to Plaintiff,
Folkenflik’s statement, explicitly or by implication, accuses
him of engaging in “activities” that caused harm to the Rich
Family and that Plaintiff lacked empathy and understanding
that his actions “affected” the Riches. The Court finds the
August 16 Report, considered as a whole, can be reasonably
understood as stating the meaning Plaintiff proposes and is
capable of defamatory meaning.


In the September 15 Report, Folkenflik published the


following complained-of statements about Plaintiff. 27  First,
Folkenflik stated a “Dallas investment manager and Trump
supporter named Ed Butowsky helped to orchestrate the Fox
News story.” According to Plaintiff, this directly implicated
Plaintiff in a scheme to publish the “baseless,” “fake”
and “deceptive” story and cast aspersions upon Plaintiff as
a registered investment advisor. Second, Folkenflik stated
“Butowsky fed tips to Wheeler and Zimmerman, the Fox


reporter, as he sought to link the dead man [Seth Rich] to
the leaked emails instead of hackers working on behalf of the
Russians.” According to Plaintiff, this statement reinforced
the theme that Plaintiff was the mastermind of the conspiracy.


Third, Folkenflik stated Plaintiff’s actions were “all part of
an effort ... to defend President Trump” and to influence and
obstruct a “federal investigation” into the President’s “ties
to the Russians.” Finally, Folkenflik stated Plaintiff “blurred
lines between benefactor, source, player and, possibly, even
reporter.” Plaintiff asserts the word “player” carries a very
heavy negative connotation and “highlights Folkenflik’s
malicious agenda and extreme bias.” Docket Entry # 32 at
26. The Court finds the September 15 Report, as a whole,
can be reasonably understood as stating the meaning Plaintiff
proposes and is capable of defamatory meaning.


*38  In sum, the Court finds Plaintiff has alleged the
gist of the reports can be reasonably understood as stating
the meaning Plaintiff proposes. Because the reports are
“reasonably capable” of communicating the meaning Plaintiff
proposes, the next question is whether that meaning is
“reasonably capable” of defaming Plaintiff. Tatum, 554
S.W.3d at 637. The Court concludes it is, as discussed further


below on actual malice. 28


4. “Of and concerning” Plaintiff
In their motion, Defendants assert many of the statements
at issue are not “of and concerning” Plaintiff, and therefore
cannot serve as the basis for Plaintiff’s defamation claim. To
maintain a defamation action, a plaintiff must be referenced in
the complained-of statement. Vice v. Kasprzak, 318 S.W.3d 1,
13 (Tex. App. – Houston [1st Dist.] 2009) (citation omitted).
Whether a plaintiff is referenced in a statement is a question
of law. Id. A publication is “of and concerning the plaintiff” if
persons who knew and were acquainted with him understood
from viewing the publication that the defamatory matter
referred to him. Id. It is not necessary that the plaintiff be
specifically named in the communication to be defamatory,
but it must be clear to those who know and are acquainted with
him that the defamatory statement is directed to him. Id. The
false statement must point to the plaintiff and no one else. Id.


Again, Defendants focus on whether the Plaintiff is
referenced in the individual statements rather than in the
reports as a whole. With the exception of the August 7 Report,
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each report, including some of the complained-of statements,
mentioned Plaintiff by name. See Klentzman II, 456 S.W.3d
at 254 (“The Article recounted, over the space of several
paragraphs, details regarding the theft of Wade’s cell phone,
the circumstances surrounding his MIP charge, and details
regarding another interaction Wade had with a DPS trooper in
his driveway. The Article mentioned Wade by name more than
once, mentioned his MIP trial, and stated that an expunction
order pertaining to his MIP charge had been issued. These
statements point to Wade and no one else.”). In fact, all of
the reports except the August 7 Report prominently featured
Plaintiff.


The August 7 Report does not mention Plaintiff. In the report,
Folkenflik stated Fox News had a “role” in “concocting
a baseless story” on the death of Seth Rich; Fox was
involved in a “journalistic scandal” over the story; and Fox
“concocted” the story “in order to help President Trump.”
In Klentzman, the court held the fact the article at issue
also discussed the actions of other people in addition to
Wade did not prohibit it from being defamatory concerning


Wade. Klentzman II, 456 S.W.3d at 255 (citing Sellards
v. Express–News Corp., 702 S.W.2d 677, 680 (Tex.App.–
San Antonio 1985, writ ref'd n.r.e.) (holding that allegedly
defamatory article about car crash was “of and concerning”
one of several passengers, even though she was not mentioned
by name, and stating, “[w]hen a group is named and the
plaintiff is a readily identifiable member of the group, a cause
of action for defamation exists if those who know and are
acquainted with the plaintiff understand the article refers to
the plaintiff”)). At this stage of the proceedings, accepting


the allegations in Plaintiff’s Complaint as true, 29  the Court
is not convinced Plaintiff fails to plausibly allege he is a
“readily identifiable member” of the “journalistic scandal”
and alleged “concoction” of Fox News' Seth Rich story. The
Court recommends this part of Defendants' motion be denied.


5. Statements of verifiable fact
*39  The Supreme Court has held that, under the First


Amendment, a statement can serve as a basis for a defamation
claim only if it is a statement of fact and not of opinion.


Gertz v. Robert Welch, Inc., 418 U.S. 323, 339-40 (1974).
As another basis for dismissal, Defendants argue many of
the statements at issue are opinions. Specifically, from the
August 1 Report, Defendants state the following statements


are opinions: (1) The title of the August 1 Report that the Fox
News story was “baseless;” (2) The subheading of the August
1 Report that the Fox News story was a “fake” news story;
(3) “Wheeler does not make great headway. The FBI informs
Butowsky, Wheeler and Zimmerman that the agency is not
assisting the Washington, D.C., police on the investigation
— undercutting claims about an FBI report;” and (4) “ ‘Rod
Wheeler unfortunately was used as a pawn by Ed Butowsky,
Fox News and the Trump administration to try and steer
away the attention that was being given about the Russian
hacking of the DNC emails,’ says Douglas Wigdor, Wheeler’s
lawyer.”


Defendants argue both statements at issue from the Mediaite
Interview are opinions (“inconsistent” narrative and possible


“collaboration” between Plaintiff and the White House). 30


Defendants assert two of the three statements in the August 7
Report are opinions (Fox News “concocting a baseless story”
and that Fox was involved in a “journalistic scandal” over
the Seth Rich story). Defendants assert all of the complained-
of statements in the August 16 Report and the September 15
Report are opinions.


Whether a statement asserts a fact or opinion turns on whether
the statement is verifiable—i.e., whether it “is sufficiently
factual to be susceptible of being proved true or false.”


Milkovich, 497 U.S. at 21. Opinions may be actionable
as defamatory where they implicitly contain an assertion of


fact. Id. at 18-19. The Supreme Court has recognized that
simply couching statements in terms of an opinion does not


dispel its implications of a false assertion of fact. See id.
at 19 (“It would be destructive of the law of libel if a writer
could escape liability for accusations of defamatory conduct
simply by using, explicitly or implicitly, the words ‘I think.’


”) (quoting Cianci v. New Times Publ'g Co., 639 F.2d 54,
64 (2d Cir. 1980) (Friendly, J.)(alterations omitted)).


The Texas Supreme Court in Tatum rejected the view that
implications are opinions, either necessarily or presumptively,
pointing out publishers “cannot avoid liability for defamatory
statements simply by couching their implications within a


subjective opinion.” 554 S.W.3d at 634 (citing Milkovich,
497 U.S. at 19). According to the court in Tatum, after the
U.S. Supreme Court’s decision in Milkovich, “the opinion
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inquiry seeks to ascertain whether a statement is ‘verifiable,’
not whether it manifests a personal view.” 554 S.W.3d at 634


(citing Neely, 418 S.W.3d at 62). According to the court,


no court can decide whether a
statement is verifiable until the court
decides what the statement is—
that is, until it conducts an inquiry
into the publication’s meaning. Of
course, implications may frequently
turn out to be non-verifiable opinions,
but we disagree that implications
are presumptively opinion simply by
virtue of being implicit. So we see
little hope that asking a court to decide
from the outset whether a statement
is an opinion will limit the number of
defamation-by-implication claims that
reach a jury.


Tatum, 554 S.W.3d at 634 (emphasis in original).


A close reading of those statements by Folkenflik reveals
they were not expressions of opinion. Instead, the statements
were made as objective facts. Folkenflik provided purported
“verifiable facts” to support the statements. Nothing about the
context of the statements indicate Folkenflik was expressing
an opinion. Based on these legal principles and the factual
allegations pleaded, which must be assumed true at this stage,
the Court holds that Plaintiff’s defamation claims raise a right
to relief above the speculative level and survive Rule 12(b)
(6) attack. The Court recommends this part of Defendants'
motion be denied.


6. Whether Plaintiff has plausibly alleged Defendants
acted with actual malice


Applicable law
*40  The next disputed element of Plaintiff’s defamation


claim is whether Defendants acted with the requisite degree
of fault. This issue relates to a showing of fault on the part
of the media defendant, which is a constitutional prerequisite
for defamation liability. Klentzman I, 312 S.W.3d at 897


(citing WFAA-TV, Inc. v. McLemore, 978 S.W.2d 568,
571 (Tex. 1998)). As to this requirement, the public plaintiff
must prove, by clear and convincing evidence, that the media
defendant published the statement with “actual malice,” that
is, “made with knowledge of [the statement’s] falsity or
with reckless disregard for the truth.” Klentzman I, 312


S.W.3d at 897-98 (quoting Gertz, 418 U.S. at 342). “The
private individual need prove only negligence on the part
of the media defendant—that is, he must show that the
defendant knew or should have known that the defamatory
statement was false—in order to recover actual damages.”


Klentzman I, 312 S.W.3d at 898 (citing McLemore, 978


S.W.2d at 571; Foster v. Laredo Newspapers, Inc., 541
S.W.2d 809, 819 (Tex. 1976)). However, when the defamatory
statement involves a matter of public concern, a private
individual must meet the higher standard of proving actual
malice in order to recover any presumed or punitive damages
against a media defendant. Klentzman I, 312 S.W.3d at 898


(citing Gertz, 418 U.S. at 349) (holding, when defamatory
statement involved issue of public concern, that private
individual was required to prove actual malice to recover
presumed or punitive damages against media defendant);


Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc. 472
U.S. 749, 761 (1985) (clarifying that Gertz does not apply
when statement involves no issue of public concern).


The parties' assertions
Defendants first argue the Court should dismiss this
case under Rule 12(b)(6) because Plaintiff is a public
figure or a limited purpose public figure and must
plausibly allege actual malice, which he has failed to do.
According to Defendants, by his own admission, Plaintiff
is “internationally recognized” in the wealth management
industry; he has been “prominently featured” in films and
media coverage as a result of his work with professional
athletes; he has appeared hundreds of times on national
television; and he was also regularly heard on radio shows
around the country. Docket Entry # 1, ¶¶ 1-2. Defendants
argue these allegations suggest Plaintiff may be a general-
purpose public figure, but he is at least a limited-purpose
public figure because he has injected himself into the public
controversy at issue in this lawsuit. Docket Entry # 25 at 22,
n. 21.
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Plaintiff asserts the fact he was a successful Dallas investment
advisor, who generally appeared on television prior to the
public controversy at issue, does not make him a public figure.
Docket Entry # 32 at 15, n. 10. Plaintiff further contends he
did not voluntarily assume a role of special prominence in
this public controversy. Id. According to Plaintiff, he offered
to help the Rich family, and he had limited involvement
in Wheeler’s investigation. Id. However, in the event he is
considered a limited public figure, Plaintiff asserts he has
alleged sufficient facts to demonstrate Folkenflik and NPR
acted with actual malice. Id.


Defendants further argue Plaintiff fails to allege Defendants
Chapin, Cook, and Gogoi acted at all, much less with actual
malice. In his response, Plaintiff argues as follows:


Defendants, Chapin, Cook and Gogoi are editors and
publishers employed by NPR. Together with Folkenflik,
they ‘created, contributed, edited, published, instigated,
directed and ratified the defamation at issue in this
action.’ [Complaint, ¶ 6]. Contrary to Defendants'
suggestion ..., Butowsky has identified the conduct that
subjects Chapin, Cook and Gogoi to liability.


Docket Entry # 32 at 26-27.


Discussion
As an initial matter, the parties dispute whether Plaintiff is
a public figure. In the context of defamation claims, there
are two types of “public figures.” Rodriguez v. Gonzales,
566 S.W.3d 844, 850 (Tex. App. – Houston [14th Dist.]
2018). “All-purpose” or “general purpose” public figures are
those “who have achieved such pervasive fame or notoriety
that they become public figures for all purposes and in


all contexts.” Id. (quoting McLemore, 978 S.W.2d at


571(citing Gertz, 418 U.S. at 351)). In contrast, a “limited-
purpose” public figure is a public figure only “for a limited
range of issues surrounding a particular public controversy.”
Id.


*41  To determine whether a defamation claimant is
a limited-purpose public figure, Texas courts apply the
following three-part test: (1) the controversy at issue must
be public both in the sense that people are discussing it
and people other than the immediate participants in the


controversy are likely to feel the impact of its resolution;
(2) the plaintiff must have more than a trivial or tangential
role in the controversy; and (3) the alleged defamation must
be germane to the plaintiff’s participation in the controversy.


Rodriguez, 566 S.W.3d at 850 (citing Neely, 418 S.W.3d at
70). Limited-purpose public figures are persons who “thrust
themselves to the forefront of particular public controversies
in order to influence the resolution of the issues involved....”
See Klentzman I, 312 S.W.3d at 904 (citation omitted).


To determine whether an individual had more than a trivial or
tangential role in the controversy, a court should consider: (1)
whether the plaintiff actively sought publicity surrounding the
controversy; (2) whether the plaintiff had access to the media;
and (3) whether the plaintiff voluntarily engaged in activities
that necessarily involved the risk of increased exposure and


injury to reputation. Id. at 905 (citing McLemore, 978
S.W.2d at 572–73). A person does not become a public
figure merely because he is “discussed” repeatedly by a
media defendant or because his actions become a matter
of controversy as a result of the media defendant’s actions.
Klentzman I, 312 S.W.3d at 905 (citation omitted). Rather, a
defamation defendant must show the plaintiff “relinquished ...
his interest in the protection of his own name” by “engag[ing]
the attention of the public in an attempt to influence the
resolution” of “an[ ] issue of public concern.” Id.


At this stage of the proceedings, the Court is not convinced
these requirements are satisfied. According to the allegations
in the Complaint, which the Court accepts as true and views
in the light most favorable to Plaintiff, Plaintiff’s role and
involvement in the investigation of Seth Rich was limited,
and he had “very little communication with Wheeler.” Docket
Entry # 1, ¶¶ 57, 62. These allegations do not support a
finding that Plaintiff “thrust [himself] to the forefront” of
that “particular public controvers[y] in order to influence
the resolution of the issues involved ... [i]nvit[ing] attention
and comment,” or “inject[ed] himself or [was] drawn into
[that] particular public controversy ... assum[ing] special
prominence in the resolution of public questions,” or “thrust
himself into the vortex of [a] public issue ... [or] engage[d]
the public’s attention in an attempt to influence its outcome.”
Klentzman I, 312 S.W.3d at 906–07.


Importantly, “[b]ased upon the present record, the court finds,
as have other courts in similar circumstances, that whether
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[Plaintiff is a] limited-purpose public figure[ ] is more
appropriate for resolution at the summary judgment stage on
the basis of evidentiary facts.” Marous Bros. Const., LLC v.
Alabama State Univ., No. 2:07CV384ID, 2008 WL 370903,


at *3 (M.D. Ala. Feb. 11, 2008) (citing Isuzu Motors Ltd.
v. Consumers Union of U.S., Inc., 12 F.Supp.2d 1035, 1044 n.
1 (C.D. Cal. 1998) (applying California defamation law and
noting that “it would be premature to determine, on a motion
to dismiss, whether [plaintiff] is a public figure or whether
the alleged statements were made with actual malice”); Zerbe
v. Guzman Pinal, No. Civ. 05-DS-21-JD, 2005 WL 2671339,
at *1 & n. 1 (D. Puerto Rico Oct. 18, 2005) (noting that
whether plaintiff was a public figure “was more appropriately
addressed in the context of a motion for summary judgment,”
than a motion to dismiss, where the complaint did not allege
that the plaintiff was a public figure and the plaintiff denied
the categorization in his objection to the motion to dismiss)).


*42  Even if the Court were to assume, for purposes of
this Report and Recommendation only, that Plaintiff is a
limited-purpose public figure, the Court would agree with
Plaintiff that he has sufficiently alleged actual malice. See
id. at 898 (holding that when defamatory statement involves
matter of public concern, even private individual must prove
malice to recover presumed or punitive damages against
media defendant). “Actual malice in this context does not
mean bad motive or ill will but rather knowledge of, or
reckless disregard for, the falsity of a statement.” Robert
B. James, DDS, Inc. v. Elkins, 553 S.W.3d 596, 610–11
(Tex. App. 2018), review denied, (Mar. 1, 2019) (quoting
Greer v. Abraham, 489 S.W.3d 440, 443 (Tex. 2016)).
To establish reckless disregard, a plaintiff must show the
defendant “entertained serious doubts as to the truth of his


[statement].” Huckabee v. Time Warner Entm't Co. L.P.,


19 S.W.3d 413, 420 (Tex. 2000) (quoting St. Amant v.
Thompson, 390 U.S. 727, 731 (1968)).


The Court analyzes the actual malice issue in terms of both
Plaintiff’s claim that each report as a whole presented a
false and defamatory impression and his claim that individual


statements were false and defamatory. See Turner, 38
S.W.3d at 120. Plaintiff’s Complaint alleges Folkenflik and
NPR acted with actual malice and reckless disregard for the
truth. Id. at 5. Specifically, Plaintiff alleges as follows:


Hungry to publish a scandalous story
about the President of the United
States and Fox and to aid and abet
Wigdor’s effort to extort money from
Fox, Folkenflik failed to verify the
information Wigdor secretly provided
before releasing it on NPR.org, to
NPR’s radio listeners via Morning
Edition, and to millions upon millions
via Twitter. In spite of serious
doubts as to the veracity of his
source, Folkenflik blindly accepted
Wigdor’s false statements without ever
once questioning Wigdor’s (and his
client, Rod Wheeler’s), motive to lie.
Folkenflik disregarded known sources
of information that flatly contradicted
the false narrative peddled by
Wigdor. In promoting Wigdor’s story,
Folkenflik misrepresented, distorted
and oversimplified facts and issues.
Folkenflik failed to gather, update
and correct information throughout
the life of his story, allowing the
false narrative to build momentum and
take on a life of its own. Folkenflik
engaged in baseless stereotyping and
allowed his(and Wigdor’s) extreme
bias to shape his reporting. Folkenflik
published and republished the story in
such a way and to such audiences and
extremes as to maximize the insult,
pain, humiliation and embarrassment
to Ed Butowsky. Folkenflik pandered
to lurid curiosity about the President
and fake news about ‘Russian
collusion,’ rather than tell the truth.


Id. at 5-6 (emphasis in original).


According to Plaintiff, Folkenflik had actual knowledge that
his written and oral statements about Plaintiff were false and
that Wheeler had been accurately quoted by Fox; he knew
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Plaintiff did not collude with the President of the United States
or with Fox to publish “fake news;” he also knew Plaintiff
did not support any effort by Fox (because there was none)
to fabricate and falsely attribute quotations to Wheeler. Id. at
14, ¶¶ 15-16. The Complaint alleges Folkenflik “deliberately
misrepresented and concealed known facts, including the fact
(a) that Fox reporter, Malia Zimmerman (‘Zimmerman’) had
shared drafts of her article with Rod Wheeler (‘Wheeler’)
on May 15, 2017, and (b) Wheeler had approved the exact
quotations that appeared in Zimmerman’s article.” Id. at 14,
¶ 16.


The Complaint further alleges as follows. Before he published
his first online article on August 1, 2017 at 7:23 a.m.,
Folkenflik possessed information that should have caused
him to disbelieve the preconceived false narrative supplied
to him by Wigdor. Id. at 14, ¶ 17. The truth was well-known
to Folkenflik – not only from Wheeler’s text messages and
emails (described in detail in the Complaint) in Folkenflik’s
possession, but from public records (videos in which Wheeler
and others, including Seymour Hersh, appeared) and from
other information and recordings available to Folkenflik on
the Internet. Id. at 14-15, ¶ 17.


*43  Although Wigdor told Folkenflik that Fox and Plaintiff
had fabricated quotations that Fox and Plaintiff then falsely
attributed to Wheeler, Folkenflik knew (a) Wheeler had made
the statements publicly on camera on May 15, 2017 to Fox 5
DC correspondent, Marina Marraco, (b) Wheeler had actually
confirmed the quotations three times to Zimmerman on May
15, 2017 in emails and text messages, (c) Wheeler had
affirmed the substance of the quotations in interviews with
Sean Hannity and Lou Dobbs on May 16, 2017, and (d)
Wheeler had actually told FetchYourNews on May 22, 2017
that Zimmerman’s story was “essentially correct.” Id. at 15,
¶ 18.


Instead of reporting the truth, Folkenflik “abandoned
his ethics and went with a preconceived story–a story
manufactured and supplied to him by his source–Wigdor–a
source that was admittedly on a ‘crusade’ to get Fox.” Id.
at 15, ¶ 19. Folkenflik “abandoned all journalistic integrity;”
he failed to investigate the true facts; he relied on inherently
unreliable and debunked sources, such as Wigdor’s client and
source, Wheeler; and he departed from journalistic standards
and repeated words and phrases he knew were “false or


inherently improbable–phrases such as ‘Russian collusion.’ ”
Id.


Plaintiff alleges Folkenflik, who hated Fox and craved the
notoriety of salacious “breaking news,” had a motive to
publish a false narrative about Fox. Id. at 16, ¶ 20. According
to Plaintiff, “[i]n spite of known and obvious reasons to doubt
the veracity of Wigdor and Wheeler, Folkenflik and NPR
proceeded with the preconceived story without verification
and without hesitation.” Id.


According to Defendants, the vast majority of Plaintiff’s
allegations make the “conclusory allegation” Folkenflik knew
the allegations contained in the Wheeler Complaint were false
because he could have accessed information online that would
have cast doubt upon Wheeler’s claims. Docket Entry # 25 at
24. The Court does not find Plaintiff’s allegations so limited.
Moreover, “[a]lthough the failure to investigate does not, on
its own, demonstrate actual malice, a purposeful avoidance
of the truth does.” Lane v. Phares, 544 S.W.3d 881, 891


(Tex. App. – Fort Worth 2018) (quoting Tex. Disposal
Sys. Landfill, Inc. v. Waste Mgmt. Holdings, Inc., 219 S.W.3d
563, 578–79 (Tex. App.–Austin 2007, pet. denied); see also


Harte–Hanks Commc'ns, Inc. v. Connaughton, 491 U.S.
657, 692, 109 S.Ct. 2678, 2698, 105 L.Ed.2d 562 (1989)
(“[F]ailure to investigate will not alone support a finding
of actual malice”); Duffy v. Leading Edge Prods., Inc.,
44 F.3d 308, 313 (5th Cir. 1995) (“Negligence, lack of
investigation, or failure to act as a reasonably prudent person
are insufficient to show actual malice.”)). “An understandable
misinterpretation of ambiguous facts does not show actual
malice, but inherently improbable assertions and statements
made on information that is obviously dubious may show


actual malice.” Bentley, 94 S.W.3d at 596.


A defendant’s “[r]epitition of another’s words” that the
“repeater knows” are “false or inherently improbable” is
similarly non-dispositive but relevant, as is “evidence that a
defendant conceived a story line in advance” and then “set
out to make the evidence conform” to that story. Gilmore
v. Jones, No. 3:18-CV-00017, 2019 WL 1418291, at *24


(W.D. Va. Mar. 29, 2019) (quoting Eramo v. Rolling
Stone, LLC, 209 F. Supp. 3d 862, 872 (W.D. Virg. 2016)


(citations omitted); see also Harte-Hanks Commc'ns., Inc.
v. Connaughton, 491 U.S. 657, 668, 109 S.Ct. 2678, 105
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L.Ed.2d 562 (1989) (noting that, although “courts must be
careful not to place too much reliance on such factors,” it
“cannot be said that evidence concerning motive or care never
bears any relation to the actual malice inquiry”)). Actual
malice may be inferred from the relation of the parties, the
circumstances attending the publication, the terms of the
publication itself, and from the defendant’s words or acts
before, at, or after the time of the communication. Dolcefino
v. Turner, 987 S.W.2d 100, 111 (Tex. App. 1998), aff'd sub


nom. Turner v. KTRK Television, Inc., 38 S.W.3d 103
(Tex. 2000) (citations omitted) (further noting in footnote 13
that the Supreme Court in Harte–Hanks recognized that “a
plaintiff is entitled to prove the defendant’s state of mind
through circumstantial evidence....”).


*44  Plaintiff’s allegations are sufficient at this stage to
create a “plausible inference” that Folkenflik and NPR
published the reports with actual malice. See Gilmore, 2019
WL 1418291, at *26. “Although neither the pursuit of a
preconceived narrative nor a failure to observe journalistic
standards is alone ultimately enough to establish actual
malice, [Plaintiff’s] factual allegations, taken together, are
sufficiently plausible to support an inference that [Folkenflik]
published statements about him with actual malice.” Id.
(citations omitted). Plaintiff’s allegations sufficiently indicate
at this stage in the litigation that Folkenflik purposefully


avoided learning the truth. See Bentley, 94 S.W.3d at
596 (“A failure to investigate fully is not evidence of actual
malice; a purposeful avoidance of the truth is.”). Plaintiff
plausibly alleges when Folkenflik published the statements,
he knew the statements were false, had serious doubts as to
their truth, or had a high degree of awareness of their probable


falsity. See Isaacks, 146 S.W.3d at 162. Thus, the Court
finds Plaintiff plausibly alleges Folkenflik and NPR published
statements with actual malice.


Defendants further argue Plaintiff has failed to allege Chapin,
Cook, or Gogoi published any statement that could give rise
to a defamation claim, must less that they did so with actual
malice. Under Texas law, an individual can be liable for a
corporation’s libelous publication in either of two ways:


First, he can be liable because of
his own actions in producing or


circulating the libel, i.e., by aiding,
assisting or advising in its publication
or circulation. Second, even if not
personally involved in producing or
circulating the libel, he will be liable
if his corporate duties charge him
with the responsibility of publishing or
circulating the newspaper.


Langston v. Eagle Printing Co., 797 S.W.2d 66, 68 (Tex. App.
1990)


In Cantrell v. Forest City Publishing Co., 419 U.S. 245
(1974), the Supreme Court held a newspaper publisher liable,
under traditional doctrines of respondeat superior, for the


defamatory reports of its employees. See Jauch v. Corley,
830 F.2d 47, 51–52 (5th Cir. 1987) (noting the publisher
in Cantrell was liable because it authorized the reports
and holding under the reasoning of Cantrell that if the
sheriff authorized the deputy sheriff’s defamatory remarks,
the plaintiff did not have to prove the sheriff acted with
actual malice); see also McFarlane v. Esquire Magazine, No.
CIV. 92-0711 TAF, 1994 WL 510088, at *11 (D.D.C. June 8,


1994), aff'd, 74 F.3d 1296 (D.C. Cir. 1996) (“Actual malice
cannot be imputed from one defendant to another absent
an employer-employee relationship giving rise to respondeat
superior.”).


In his Complaint, Plaintiff alleges Chapin is the Executive
Editor of NPR News, Cook is a senior business editor on
NPR’s Business, and Gogoi is the Senior Business Editor for
NPR’s Business Desk. Docket Entry # 1, ¶ 6. The Court is
not convinced, at this stage of the proceedings, Chapin, Cook,
and Gogoi cannot be held personally liable for any of the
reports. Nor is the Court convinced Plaintiff cannot rely upon
the theory of respondeat superior to impute evidence of actual
malice from Folkenflik to the editors and publishers of NPR.
See McFarlane, 1994 WL 510088, at *11 (finding the plaintiff
could not rely on the theory of respondeat superior because
the author of the article was not an employee of Esquire but
was a freelance journalist hired to write the article). The Court
recommends this part of Defendants' motion be denied.
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F. Whether the Defamation Mitigation Act bars
Plaintiff’s defamation claim


1. The parties' assertions
Finally, Defendants argue Plaintiff’s defamation claim is
barred by the Texas Defamation Mitigation Act (“DMA”),
which requires defamation plaintiffs to request a correction,
clarification, or retraction from the publisher of a defamatory
statement within the limitations period for the defamation
claim. See TEX. CIV. PRAC. & REM. CODE §§
73.051, .054–.055 (added by H.B. 1759, 83d Leg., R.S., §
2). Under this provision, a defamation plaintiff may only
recover exemplary damages if she serves the request for
a correction, clarification, or retraction within 90 days of
receiving knowledge of the publication. Id. § 73.055(c).


*45  In his response, Plaintiff states he has not yet requested
retraction of the alleged defamatory reports pursuant to §
73.005(a)(1) of the DMA. Docket Entry # 32 at 29. According
to Plaintiff, the filing of this action on June 21, 2018 “tolled
the statute of limitations for commencement of an action
for defamation;” thus, Plaintiff still has time to request a
retraction. Id. at n. 16. Plaintiff further asserts the Complaint
in this case satisfies the requirements of § 73.055(d) of the
DMA. Id.


Additionally, Plaintiff argues retraction is “a futile
pipedream” because the damage is irreparable. Docket Entry
# 32 at 29. Plaintiff states there is “no way for Folkenflick
and NPR to put the poison back in the bottle because the
Folkenflik/NPR Articles have been republished millions and
millions of times by other main stream and alternative media
outlets, online newspaper publishers, via social media and
by other media correspondents throughout the World.” Id.
(citing Compl., ¶¶ 33, 39-46). Even if Plaintiff were to request
a retraction, Plaintiff asserts there is no way for Folkenflik
and NPR to comply with § 73.057(e) of the DMA (“If
the original publication was on the Internet, a correction,
clarification, or retraction is published with a prominence
and in a manner and medium reasonably likely to reach
substantially the same audience as the publication complained
of it the publisher appends to the original publication the
correction, clarification, or retraction.”). Plaintiff asserts
the Court should deny Defendants' request. Alternatively,
Plaintiff asserts the Court should merely preclude Plaintiff


from recovering exemplary damages in connection with his
defamation claim.


2. Applicable law


The DMA
The DMA went into effect on June 14, 2013, for the express
purpose of “provid[ing] a method for a person who has
been defamed by a publication or broadcast to mitigate
any perceived damage or injury.” TEX. CIV. PRAC. &
REM. CODE § 73.052. The DMA applies to “a claim
for relief, however characterized, from damages arising
out of harm to personal reputation caused by the false
content of a publication.” Id. § 73.054(b). The DMA applies
to “all publications, including writings, broadcasts, oral
communications, electronic transmissions, or other forms of
transmitting information.” Id. § 73.054(b).


The DMA further provides, in pertinent part, as follows:


(a) A person may maintain an action for defamation only if:


(1) the person has made a timely and sufficient request
for a correction, clarification, or retraction from the
defendant; or


(2) the defendant has made a correction, clarification, or
retraction.


(b) A request for a correction, clarification, or retraction
is timely if made during the period of limitation for
commencement of an action for defamation.


(c) If not later than the 90th day after receiving knowledge
of the publication, the person does not request a correction,
clarification, or retraction, the person may not recover
exemplary damages.


(d) A request for correction, clarification, or retraction is
sufficient if it:


(1) is served on the publisher;


(2) is made in writing, reasonably identifies the person
making the request, and is signed by the individual
claiming to have been defamed or by the person’s
authorized attorney or agent;
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(3) stated with particularity the statement alleged to be
false and defamatory and, to the extent known, the time
and place of publication;


(4) alleges the defamatory meaning of the statement; and


(5) specifies the circumstances causing a defamatory
meaning of the statement if it arises from something
other than the express language of the publication.


*46  (e) A period of limitation for commencement of any
action under this section is tolled during the period allowed
by Sections 73.056 and 73.057.


TEX. CIV. PRAC. & REM. CODE § 73.055(a). To be timely,
a request must be sent within one year after the day the cause
of action accrues—generally, within a year of the statement’s
publication. Zoanni v. Hogan, 555 S.W.3d 321, 326 (Tex.


App. 2018) (citations omitted). 31


Case law
Recognizing there is a split of authority in the Texas
intermediate appellate courts as to whether failure to make
a timely and sufficient retraction request pre-suit is a bar
to litigation or just a preclusion of recovery of exemplary
damages, Defendants instead rely on a Fifth Circuit case that
has considered the issue and held a plaintiff’s claim failed
as a matter of law under the DMA because the plaintiff


failed to request a modification or retraction. See Tubbs v.
Nicol, 675 Fed. Appx. 437, 439 (5th Cir. 2017) (per curium)
(unpublished).


In the Tubbs case, the plaintiff failed to adhere to the strictures
of the DMA and claimed any request for retraction would
be futile because the defendant stated in his deposition
“that he would not take back having written his letter of
complaint regarding the incident on the flight.” Tubbs v.
Nicol, No. 15-CV-00002, 2016 WL 7757386, at *3 (S.D.
Tex. Apr. 19, 2016), aff'd, 675 Fed. Appx.437 (5th Cir.
2017). The district court held the plaintiff misconstrued the
defendant’s testimony. Id. According to the court, although
the defendant testified he would not take back his 2013
statements in his complaint letter, this did not necessarily
mean the defendant “would not have followed the strictures
of the DMA and allowed for an opportunity for mitigation, or
modified elements of his complaint letter, had Plaintiff timely


presented a request for retraction.” Id. Because the plaintiff
did not provide a request for mitigation, the court held the
plaintiff’s claim for defamation failed as a matter of law. Id.
(citing TEX. CIV. PRAC. & REM. CODE § 73.055(a)(1)).


The Fifth Circuit affirmed the court’s decision, noting that
“nothing in the language of the DMA indicates that it
intends to exclude cases in which a request for correction,


clarification, or retraction would be futile.” Tubbs, 675
Fed. Appx. at 439. Even assuming that such an exclusion does
exist, the Fifth Circuit held Tubbs' argument failed because
the one statement relied upon by the plaintiff did not prove the
defendant would never have responded affirmatively to any
request to modify or retract. Id. “Thus, because Tubbs failed
to follow the requirements of the DMA, her defamation claim
fail[ed] as a matter of law.” Id.


As noted above, there is a split among the Texas appellate
courts on this issue. The Texas Courts of Appeals in Austin
and Dallas, after construing the entire statute, have both
interpreted the provisions of the DMA as meaning that the
“consequence for failing to timely make a request is not
dismissal, but rather preclusion of recovery of exemplary
damages.” Tu Nguyen v. Duy Tu Hoang, 318 F. Supp. 3d 983,
1018–19 (S.D. Tex. 2018), appeal dismissed sub nom. Tu
Nguyen v. Radio Free Asia, No. 18-20529, 2018 WL 7142200


(5th Cir. Oct. 5, 2018) (citing Warner Bros. Entm't v.
Jones, 538 S.W.3d 781, 812 (Tex. App.—Austin 2017, pet.


filed); Hardy v. Commc'n Workers of Am. Local 6216,
536 S.W.3d 38 (Tex. App.—Dallas 2017, pet. denied) (“If a
plaintiff’s claim were subject to dismissal solely due to her
failure to request a correction, clarification, or retraction of the
statement, a defendant would have no need to ever challenge
whether a request was timely.”)).


*47  The court in Hardy was the first Texas appellate court to
consider the issue of whether a plaintiff’s lawsuit is subject to
dismissal through a no-evidence summary judgment because
she failed to make a request that complied with § 73.055


of the DMA. 536 S.W.3d at 44-45. The appellate court
construed the statute to mean that the plaintiff’s claim “is
not subject to dismissal solely based on the plaintiff’s failure
to timely and sufficiently request a correction, clarification,


or retraction.” Id. at 48. The Hardy court found the Fifth
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Circuit’s unpublished opinion in Tubbs unpersuasive. Id. at
44 n. 4. According to the court in Hardy, in affirming the grant
of summary judgment, the Fifth Circuit in Tubbs “failed to
construe the DMA in its entirety and did not address whether
the abatement procedure set out in section 73.062 of the
statute indicated an intent by the Legislature that a plaintiff’s
defamation claim was not subject to dismissal solely based on
a failure to comply with section 73.055(a).” Id.


Other Texas courts have since agreed with Hardy. 32  See
Cummins v. Lollar, No. 07-16-00337-CV, 2018 WL 2074636,
at *8 (Tex. App. – Amarillo May 3, 2018), reh'g denied
(May 29, 2018), review denied (Aug. 24, 2018), cert. denied,
No. 18-7758, 2019 WL 1231913 (U.S. Mar. 18, 2019) (“The
only consequence for failing to make a request for retraction
within ninety days is preclusion of recovery of exemplary


damages, not dismissal.”). In Warner Bros. Entm't v. Jones,
538 S.W.3d 781 (Tex. App. – Austin 2017), the appellate
court agreed with Hardy that when the MDA is read in its
entirety, and giving effect to all its provisions and considering
the purpose of the statute, “the consequence for failing to
timely make a request is not dismissal, but rather preclusion


of recovery of exemplary damages.” Id. at 812 (citing


Hardy, 536 S.W.3d at 46–47 (citing TEX. CIV. PRAC. &


REM. CODE § 73.055(c); Neely, 418 S.W.3d at 63)).


According to the court in Warner Brothers, the DMA
provisions which affect the damages recoverable by the
plaintiff, along with the DMA’s provision allowing a
defendant to challenge the timeliness and sufficiency of a
request for a correction, clarification, or retraction, indicate
the Texas Legislature did not intend to deprive a plaintiff of
a defamation claim based on a failure to request a correction,


clarification, or retraction. 538 S.W.3d at 812-13 (citing


Hardy, 536 S.W.3d at 46–47) (citing TEX. CIV. PRAC. &
REM. CODE § 73.059). The court in Hardy further explained
that the DMA’s procedure furthers the goals of providing
for early resolution of disputes and providing a way for a
defamation plaintiff to mitigate damages because it allows
both for a presuit request for the defendant to mitigate the
harm from allegedly defamatory statements, and if no request
is made, for the defendant to move for abatement of the suit


until the request is made. Warner Brothers, 538 S.W.3d at


813 (citing Hardy, 536 S.W.3d at 46–47; see also TEX.
CIV. PRAC. & REM. CODE §§ 73.055(b) (establishing that
request made during limitation period for commencement of
action is timely), .062 (describing abatement procedure)).


As pointed out by the Hardy court, “if a defendant who did
not receive a request for correction, clarification, or retraction
could simply seek dismissal of the action, there would be
no need for either the limitation of damages or abatement
provisions in the statute, and the purpose of the statute


would be frustrated.” Warner Brothers, 538 S.W.3d at 813


(quoting Hardy, 536 S.W.3d at 46 (citations omitted)).
In Hardy, because the plaintiff’s claim was not subject to
dismissal based on her failure to timely and sufficiently
request a correction, clarification, or retraction, the court
determined the defendants “were not entitled to prevail on
a no-evidence motion for summary judgment on a ground
that is not an essential element of [the plaintiff’s] claim.”


Id. at 48. In Warner Brothers, the court agreed with the
court’s analysis in Hardy and concluded the plaintiff was “not
required to establish a prima facie case of demand pursuant
to Section 73.055 as an essential element of his defamation


claim when resisting a TCPA motion to dismiss.” 538
S.W.3d at 813.


*48  Two federal district courts have agreed with the


reasoning set forth in Hardy. See Inge v. Walker, No. 3:16-
CV-0042-B, 2017 WL 4838981, at *3 (N.D. Tex. Oct. 26,
2017) (“Allowing for dismissal under the DMA would read
an additional remedy into the statute.”); see also Tu Nguyen v.
Duy Tu Hoang, 318 F. Supp. 3d 983, 1019 (S.D. Tex. 2018).
In Tu Nguyen, the court found the Texas Legislature meant
for § 73.055 to limit damages if a plaintiff fails to request
a correction, clarification, or retraction within ninety days;
it does not require dismissal. 318 F. Supp. 3d at 1019. In
so finding, the court noted, as did the Hardy court, that the
Fifth Circuit in Tubbs considered only subsection (a) without


consideration of the rest of the statute. Id. (citing Hardy,
536 S.W.3d at 44 n. 4). The court in Tu Nguyen further
noted there is no indication that the Fifth Circuit in Tubbs
was presented with the statutory construction arguments that
were presented in the Tu Nguyen case, Hardy, and Warner
Brothers. 318 F. Supp. 3d at 1019, n. 14. The court denied the
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defendant’s request for dismissal based on the Texas DMA
defenses. Id. at 1019.


Similarly here, the Court is not convinced, as urged by
Defendants, that Plaintiff’s failure to follow § 73.055(a)(1)


requires dismissal for failure to state a claim. See Inge,
2017 WL 4838981, at *3. Rather than recommend at this
time that Plaintiff be precluded from recovering exemplary
damages in connection with his defamation claim, the Court
recommends this issue be considered in the context of
summary judgment.


VII. PLAINTIFF'S BUSINESS
DISPARAGEMENT CLAIM


A. Applicable law
To prevail on a business disparagement claim, a plaintiff
must establish that (1) the defendant published false and
disparaging information about it, (2) with malice, (3) without
privilege, (4) that resulted in special damages to the plaintiff.”
Forbes Inc. v. Granada Bioscis., Inc., 124 S.W.3d 167, 170


(Tex. 2003) (citing Hurlbut, 749 S.W.2d at 766).


B. Discussion
In their motion to dismiss, Defendants argue Plaintiff’s
business disparagement claim fails for the same reason
his defamation claim fails. Docket Entry # 25 at 25.
For the same reasons the Court recommends Defendants'
motion to dismiss Plaintiff’s defamation claim be denied, the
Court recommends Defendants' motion to dismiss Plaintiff’s
business disparagement claim be denied


VIII. PLAINTIFF'S CIVIL CONSPIRACY CLAIM


A. Applicable law
“Civil conspiracy is a derivative tort; therefore, liability for
a civil conspiracy depends on participation in an underlying


tort.” Allstate Ins. Co. v. Receivable Fin. Co., L.L.C., 501
F.3d 398, 414 (5th Cir. 2007). To state a claim for civil
conspiracy, a plaintiff must allege: (1) a combination of two
or more persons; (2) to accomplish an unlawful purpose or
a lawful purpose by unlawful means; (3) a meeting of the


minds on the object or course of action; (4) one or more
unlawful, overt acts; and (5) the plaintiff suffered injury as


a proximate result of the wrongful act. Ins. Co. of N. Am.
v. Morris, 981 S.W.2d 667, 675 (Tex. 1998). A defendant’s
liability for conspiracy depends on “participation in some
underlying tort for which the plaintiff seeks to hold at least


one of the named defendants liable.” Cotton v. Weatherford
Bancshares, Inc., 187 S.W.3d 687, 701 (Tex. App. – Fort
Worth 2006, pet. denied).


B. Discussion
In their motion, Defendants points out the tort underlying the
alleged civil conspiracy in this case is defamation. They argue
first the conspiracy claim must fail because the defamation
claim must fail. This argument is without merit. Plaintiff has
not failed to state a claim as to the underlying tort.


*49  According to Defendants' reply, “Plaintiff also has
failed to plausibly allege any facts that would establish
a ‘meeting of the minds’ or any intent to accomplish an
unlawful purpose. Instead, he points to the fact that Douglas
Wigdor, Rod Wheeler’s attorney, was a source for some of
Folkenflik’s reporting.” Docket Entry # 42 at 9. Defendants
assert this allegation, without more, does not plausibly
establish that the two were acting together to further a


collective tortious or criminal enterprise. See Dowd v.
Calabrese, 589 F.Supp. 1206, 1214 (D.D.C. 1984) (to prevail
on conspiracy claim there must be a joint purpose to defame,
not merely separate and distinct improper purposes or a joint
purpose to publish).


The Texas Supreme Court has “recognize[d] that proof
of a conspiracy may be, and usually must be made by


circumstantial evidence.” Schlumberger Well Surveying
Corp. v. Nortex Oil & Gas Corp., 435 S.W.2d 854, 858
(Tex. 1968). However, “a vital fact may not be proved
by unreasonable inferences” or “by piling inference upon
inference.” Id. Additionally, a “ ‘close association with a
coconspirator will not support an inference of participation’
in a conspiracy.” Zervas v. Faulkner, 861 F.2d 823, 837 (5th


Cir. 1988) (applying Texas law) (quoting United States v.
Basey, 816 F.2d 980, 1002 (5th Cir. 1987)) (determining a
conclusion that there was a meeting of the minds to defraud
the plaintiff “can only rest on an overly attenuated chain of
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inferences and ultimately on no more than speculation and
conjecture”). “ ‘Some suspicion linked to other suspicion
produces only more suspicion, which is not the same as


some evidence.’ ” Davis–Lynch, Inc. v. Moreno, 667 F.3d
539, 553 (5th Cir. 2012) (applying Texas law) (quoting


Browning–Ferris, Inc. v. Reyna, 865 S.W.2d 925, 927
(Tex. 1993)).


Here, Plaintiff has sufficiently alleged conduct on the part of
Defendants sufficient to constitute civil conspiracy. The Court
recommends this part of Defendants' motion to dismiss be
denied.


IX. RECOMMENDATION


Based on the foregoing analysis, it is hereby


RECOMMENDED that Defendants' Motion to Dismiss
Pursuant to Federal Rule of Civil Procedure 12(b)(6) for
Failure to State a Claim (Docket Entry # 25) be DENIED.


Objections


Within fourteen (14) days after service of the magistrate
judge’s report, any party must serve and file specific written
objections to the findings and recommendations of the


magistrate judge. 28 U.S.C. § 636(b)(1)(C). In order to
be specific, an objection must identify the specific finding or
recommendation to which objection is made, state the basis
for the objection, and specify the place in the magistrate
judge’s report and recommendation where the disputed
determination is found. An objection that merely incorporates
by reference or refers to the briefing before the magistrate
judge is not specific.


Failure to file specific, written objections will bar the
party from appealing the unobjected-to factual findings and
legal conclusions of the magistrate judge that are accepted
by the district court, except upon grounds of plain error,
provided that the party has been served with notice that
such consequences will result from a failure to object. See


Douglass v. United Servs. Auto. Ass'n, 79 F.3d 1415, 1417
(5th Cir. 1996) (en banc), superseded by statute on other


grounds, 28 U.S.C. § 636(b)(1) (extending the time to file
objections from ten to fourteen days).


All Citations


Slip Copy, 2019 WL 2518833


Footnotes
1 The Complaint names “NPR, Inc.” and “NPR.org” as parties. Docket Entry # 1. Defendants maintain the correct legal


name of “NPR” is “National Public Radio, Inc.” Defendants further assert NPR.org is a website maintained by National
Public Radio, Inc.
Plaintiff has filed a motion pursuant to FED. R. CIV. P. Rule 15(a)(2) for leave to amend his Complaint to correct the
misnomers, to clarify that Plaintiff is not suing Defendants for reporting on a lawsuit, and to add claims of defamation
that allegedly occurred after the initial filing of the action on June 21, 2018. Docket Entry # 53. The motion is ripe for
consideration.
Prior to the filing of Plaintiff’s motion for leave to amend, there had been extensive briefing on Defendants' motion
to dismiss Plaintiff’s original complaint, and the Court had heard oral argument on the fully ripe motion to dismiss.
Considering this, and further considering the proposed amended complaint would not alter the analysis in a meaningful
way, the Court advised the parties it would consider the motion to dismiss the original complaint before ruling on Plaintiff’s
motion for leave to amend.


2 On December 5, 2018, District Judge Mazzant dismissed this action as to Defendants Mohn, Foxwell, Oreskes, Turpin,
Dellios, and Gilbert without prejudice, and denied as moot these defendants' Motion to Dismiss for Lack of Personal
Jurisdiction Pursuant to Federal Rule of Civil Procedure 12(b)(2). See Docket Entry # 37.


3 In his response to Defendants' motion to dismiss, Plaintiff voluntarily dismisses his claim for intentional infliction of
emotional distress without prejudice. Docket Entry # 32 at 15, n. 11. Plaintiff’s proposed Amended Complaint removes
the claim for intentional infliction of emotional distress.
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4 According to Defendants, Plaintiff brought this action following NPR’s reporting on a 2017 lawsuit filed by Fox News
contributor Rod Wheeler against Fox News. See Complaint, Wheeler v. Twenty-First Century Fox, Inc., et al., Case No.
1:17-cv-05807 (S.D.N.Y. Aug. 1, 2017) (“Wheeler Complaint”), attached as Exhibit A to the Declaration of Olga Marshall
(“Marshall Decl.”) accompanying Defendants' motion.


5 The Court finds the Wheeler Complaint, attached as Exhibit A to the Marshall Decl. filed in support of Defendants' motion,
is central to the claim and referenced by the Complaint. Thus, the Court will consider the Wheeler Complaint. The Court
also considers the NPR publications attached as Exhibits B-F to the Marshall Declaration, because they are also central
to the claim and referenced in the Complaint.


6 Seth Rich was a DNC staffer who was murdered. Docket Entry # 1 at 12, ¶ 9.


7 Plaintiff alleges “Folkenflik intentionally omitted the fact that Zimmerman sent Wheeler three (3) drafts of her story on May
15, 2017 – the day before the Fox News story ran – that contained the exact same quotations that Widgor and Wheeler
would claim that Fox and Butowsky had made up out of whole cloth.” Docket Entry # 1 at 20, n. 9.


8 According to Plaintiff, prior to and through publication of Zimmerman’s article on May 16, 2017, “Wheeler expressed
no ‘misgivings’ at all and he did not ‘play along’ with anything. In fact, he voluntarily offered Zimmerman quotations.
Wheeler approved the quotations in writing.” Docket Entry # 1 at 21, n. 10. Plaintiff alleges: “As was fully disclosed in
and by public record available to Folkenflik, and, upon information and belief, reviewed by Folkenflik and/or his editors
and publishers, Wheeler only back-tracked on his quotations after being threatened with litigation by the Rich family.
Folkenflik intentionally misrepresented and distorted the truth in order to support the scandalous preconceived story about
the President, Fox and Butowsky.” Id.


9 Unlike the federal Constitution, the Texas Constitution twice expressly guarantees the right to bring suit for reputational


torts. Neely v. Wilson, 418 S.W.3d 52, 60 (Tex. 2013) (citing TEX. CONST. art. 1, § 8 (“Every person shall be at liberty
to speak, write or publish his opinions on any subject, being responsible for the abuse of that privilege; and no law shall
ever be passed curtailing the liberty of speech or of the press.”); § 13 (“All courts shall be open, and every person for an
injury done him, in his lands, goods, person or reputation, shall have remedy by due course of law.”) (emphasis added)).


10 Protections for the press are especially vital because of the pivotal role it plays in the dissemination of information to the


public. Rosenthal, 529 S.W.3d at 433 (citing N.Y. Times Co. v. United States, 403 U.S. 713, 717, 91 S.Ct. 2140,
29 L.Ed.2d 822 (1971) (Black, J., concurring) (“In the First Amendment, the Founding Fathers gave the free press the
protection it must have to fulfill its essential role in our democracy.”)). While freedom of the press is critically important
to the functioning of our democratic society, members of the press are also “responsible for the abuse of that privilege.”


Rosenthal, 529 S.W.3d at 433 (quoting TEX. CONST. art. I, § 8).


11 Defendants refer to the official/judicial proceedings privilege codified at TEX. CIV. PRAC. & REM. CODE ANN. §
73.002(b)(1) as the fair report privilege.


12 Plaintiff alleges Wigdor leaked a false narrative to Folkenflik prior to the commencement of the judicial proceeding with
the intent that Folkenflik publish the false story as fact. Docket Entry # 1, ¶ 27. Although Plaintiff’s Complaint also alleges
the August 1 Report misrepresents Wigdor had already filed the lawsuit, and in truth the Wheeler Complaint was filed
after Folkenflik and NPR had already published the August 1 Report, id. at ¶ 31, the Court notes this allegation is not
in the proposed Amended Complaint.


13 The Court finds this argument without merit. The law presumes certain categories of statements are defamatory per se,
including statements that (1) unambiguously charge a crime, dishonesty, fraud, rascality, or general depravity, or (2)


are falsehoods that injure one in his office, business, profession, or occupation. Robison, 409 S.W.3d at 690 (citing


Main v. Royall, 348 S.W.3d 381, 390 (Tex. App. – Dallas 2011)).
Plaintiff alleges the statements accuse and impute to him the commission of crimes involving moral turpitude and for which
Plaintiff may be punished and imprisoned in a state or federal institution. Docket Entry # 1 at 72, ¶ 164. According to the
Complaint, the statements impute to Plaintiff an unfitness to perform the duties of an office or employment for profit, or the
want of integrity in the discharge of the duties of such office or employment. Id. Plaintiff alleges he has suffered substantial
damage and loss, including, but not limited to, pain and suffering, emotional distress and trauma, insult, anguish, stress
and anxiety, public ridicule, humiliation, embarrassment, indignity, damage and injury to her personal and professional
reputations, and loss of income, business and out-of-pocket expenses of not less than $ 57,000,000.00. Id. at 74-77, ¶¶



https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id432231fe00511e28503bda794601919&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030893309&pubNum=0004644&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_4644_60&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_60

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000171&cite=TXCNART1S8&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I13836ea00bbb11e79c1dcfeada4fe8e0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041256431&pubNum=0004644&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_4644_433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_433

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I17991d5f9c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127113&pubNum=0000780&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_780_717&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_717

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127113&pubNum=0000780&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_780_717&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_717

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I13836ea00bbb11e79c1dcfeada4fe8e0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041256431&pubNum=0004644&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_4644_433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_433

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000171&cite=TXCNART1S8&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS73.002&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_3fed000053a85

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS73.002&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_3fed000053a85

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I22bb940beb4711e2a555d241dae65084&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030976426&pubNum=0004644&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_4644_690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_690

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I76400f2bb6f411e08bbeb4ca0e5b8ed9&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.Search) 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025768157&pubNum=0004644&originatingDoc=I31a3749092c111e998e8870e22e55653&refType=RP&fi=co_pp_sp_4644_390&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_390





Wilcox, Allyson 9/17/2019
For Educational Use Only


Butowsky v. Folkenflik, Slip Copy (2019)


 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 44


168, 174, 179. Specifically, Plaintiff alleges “Folkenflik’s defamation spread like wildfire throughout mass media, social
media and over the Internet, causing Butowsky to be ostracized, causing enormous loss of business (including, without
limitation, the termination and loss of Chapwood’s Investment Manager Service Agreement with Charles Schwab), and
causing Butowsky substantial personal injury, fear, and mental and physical pain and suffering. Butowsky has received
death threats to his family, damage to his home in Plano, and thousands of ad hominem attacks.” Id. at 8-9, ¶ 3.
Additionally, the Court notes in his proposed Amended Complaint Plaintiff asserts both defamation per se and defamation
per quod. Docket Entry # 54, ¶ 176.


14 According to Defendants, six of the statements are protected by the fair report and fair comment privileges as well as the
third-party allegations rule. For three of the other statements, Defendants assert the fair report privilege and third-party
allegations rule but not the fair comment privilege. For one statement, Defendants assert only the fair comment privilege.
For the one statement not contained in the Wheeler Complaint (that the “explosive claim is part of a lawsuit filed against
Fox News by Rod Wheeler”), Defendants assert the defense of truth and argue the statement is not “of and concerning
Plaintiff” and is not capable of defamatory meaning.


15 According to Defendants, a libel plaintiff cannot establish falsity if a claim is based on accurate reporting of third-party
allegations about a matter of public concern. Docket Entry # 25 at 17.


16 In their reply, Defendants assert they are asserting a statutory privilege, and thus the Restatement’s recitation of the
common law exception is irrelevant. Docket Entry # 42 at 4. Defendants further assert Texas has not adopted the
Restatement position. Id.


17 If the publication involves some form of judicial proceeding, there must be official action in the proceeding before one
can invoke the privilege:


A report of a judicial proceeding implies that some official action has been taken by the officer or body whose
proceedings are thus reported. The publication, therefore, of the contents of preliminary pleadings such as a complaint
or petition, before any judicial action has been taken is not within the rule stated in this Section. An important reason
for this position has been to prevent implementation of a scheme to file a complaint for the purpose of establishing
a privilege to publicize its content and then dropping the action. (See Comment c). It is not necessary, however, that
a final disposition be made of the matter in question; it is enough that some judicial action has been taken so that,
in the normal progress of the proceeding, a final decision will be rendered. So too, the fact that the proceedings are
ex parte rather than inter partes is immaterial if the matter has come officially before the tribunal and action has been
taken in reference to it.


Restatement (Second) of Torts § 611 cmt. e.


18 Almost every case relied upon by Defendants was decided in the context of summary judgment or early dismissal under
the Texas Citizens Participation Act (TCPA), not applicable here. In one case decided at the motion to dismiss stage relied
upon by Defendants, the Third Circuit Court of Appeals affirmed the district court’s dismissal of the plaintiff’s defamation


claims against numerous media outlets as protected under the fair report privilege. Lee v. TMZ Prods. Inc., 710 Fed.
Appx. 551, 559 (3d Cir. 2017). The appellate court disagreed with the plaintiff’s contention that the application of the
fair report privilege cannot be decided on a Rule 12(b)(6) motion, noting the issue of whether an allegedly defamatory


report is full, fair, and accurate is for the court to determine as a matter of law. Id. at 558 n.7 (citing Salzano v. H.
Jersey Media Grp. Inc., 201 N.J. 500, 993 A.2d 778, 792 (2010)). According to the Third Circuit, even if the fair report
privilege did not protect the challenged articles, the plaintiff’s libel and libel per se claims would still fail because she


had not adequately alleged actual malice on the part of the media outlets and their employees. Id. at 559-60. Here,
however, Plaintiff has adequately alleged actual malice.


19 Similarly here, the September 15 Report also included Folkenflik’s “lessons,” details which may fall outside the scope
of the fair report privilege.


20 The court in Tatum further noted defamation by implication is not the same thing as defamation by innuendo. “The
dividing line is the same as that between extrinsic defamation and textual defamation generally: the first requires extrinsic
evidence, but the second arises solely from a statement’s text. The difference is important because plaintiffs relying
on extrinsic defamation must say so in their pleadings, whereas plaintiffs relying on textual defamation need not.” 554


S.W.3d at 627 (citing Billington, 226 S.W.2d at 497).
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21 In Klentzman II, the state appellate court noted the plaintiff alleged not only that individual statements were false and
defamatory “but also the impression, or gist, created by the omission or juxtaposition of certain details was false and
defamatory.” 456 S.W.3d at 256. The court noted nothing in the Texas Supreme Court’s analysis in Turner “indicates
that a plaintiff cannot recover for both the defamatory impression caused by an article as a whole and for individual false
and defamatory statements.” Id. at 255; see also id. at 256 (“Klentzman and The Star do not cite any authority indicating
that Wade could not allege a cause of action for defamation on both of these bases.”).


22 Texas law allows “public figures—and by extension, private figures, see Rosenthal, 529 S.W.3d at 434—to bring
cases alleging defamation by implication.” Tatum, 554 S.W.3d at 634.


23 In their reply, Defendants criticize Plaintiff for identifying several statements that were not included in the Complaint,
asserting Plaintiff cannot use his response to supplement the Complaint and complain of additional allegedly defamatory
statements. Docket Entry # 42 at 3-4, n. 4. The Court does not find Plaintiff has to specifically allege each statement in
his Complaint. Rather, the Court considers each report as a whole to answer whether the meaning Plaintiff alleges–if it is
reasonably capable of arising from the text– is reasonably capable of defaming Plaintiff. See Tatum, 554 S.W.3d at 625.


24 Because this is either an explicit defamation or gist case, as opposed to a discrete-implication case, the Court does not
need to also consider whether the publications indicate by their plain language that the publisher intended to convey the
meaning asserted by Plaintiff. However, even if the Court were to apply the requirement that the publisher’s intent to
convey the meaning, the Court would find the publications as a whole provide “a clear signal from which a reader could


conclude ... that the defamatory meaning was intended or endorsed.” White, 909 F.2d at 521.


25 Defendants assert the defense of truth to this statement. According to Plaintiff’s Complaint, which the Court accepts as
true at this stage of the proceedings, prior to and through publication of Zimmerman’s article on May 16, 2017, “Wheeler
expressed no ‘misgivings’ at all and he did not ‘play along’ with anything. In fact, he voluntarily offered Zimmerman
quotations. Wheeler approved the quotations in writing.” Docket Entry # 1 at 21, n. 10. Plaintiff alleges: “As was fully
disclosed in and by public record available to Folkenflik, and, upon information and belief, reviewed by Folkenflik and/or
his editors and publishers, Wheeler only back-tracked on his quotations after being threatened with litigation by the Rich
family. Folkenflik intentionally misrepresented and distorted the truth in order to support the scandalous preconceived
story about the President, Fox and Butowsky.” Id.


26 In his response, Plaintiff also references an August 16, 2017 Twitter Report wherein Folkenflik allegedly stated Plaintiff
was “the financial talking head who helped to propel Fox News' discredited Seth Rich story.” Docket Entry # 32 at
25. Although the August 16 Twitter Report is not in Plaintiff’s Complaint, Plaintiff includes it in his proposed Amended
Complaint. Docket Entry # 54 at 6. According to Plaintiff, referring to him as a “financial talking head” was a direct attack
on Plaintiff as a securities professional who gives financial advice to clients. Plaintiff further asserts this directly accuses
Plaintiff of aiding and abetting the publication of the “discredited” “fake news story.”


27 In his response, Plaintiff also references a September 19, 2017 Report entitled “Fox News Fights Back on Lawsuit Filed
Over Seth Rich Story,” wherein Folkenflik allegedly stated Plaintiff “is a Dallas investment manager and supporter of
President Trump’s who worked behind the scenes to try to link Rich to the leak of the Democratic emails as a way of
deflecting criticism of the president.” Docket Entry # 32 at 26. Although the September 19 Report is not in Plaintiff’s
Complaint, Plaintiff includes it in his proposed Amended Complaint. Docket Entry # 54 at 7. According to Plaintiff, the
“gist” of this statement is that Plaintiff lied to protect the President. Docket Entry # 32 at 26.
Finally, the Court notes Plaintiff also includes in his proposed Amended Complaint an allegation that on March 13-14,
2018 – over seven months after the original publications – Folkenflik and NPR republished three of the online articles to
a new target audience – Folkenflik’s followers on Twitter. Docket Entry # 54 at 7 & n. 1.


28 At this stage of the case and under the facts as alleged in the Complaint (including that Defendants acted in concert
and conspiracy with Wigdor to publish and republish false and defamatory statements), the Court also finds Plaintiff has
sufficiently alleged the falsity element of his defamation claim. In addition to its allegations that Defendants and Wigdor
manufactured the false and “preconceived” story, Plaintiff has also sufficiently alleged the gist of the reports was not
substantially true – that is, that the reports were not fair, true, and impartial accounts of the Wheeler Complaint. Toledo,


492 S.W.3d at 715; see Hall, 524 S.W.3d at 382 (stating “a plaintiff can bring a claim for defamation when discrete
facts, literally or substantially true, are published in such a way that they create a substantially false and defamatory
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impression by omitting material facts or juxtaposing facts in a misleading way”); see also Turner, 38 S.W.3d at 115
(expressly observing claim for “defamation based on a publication as a whole,” i.e., defamation by implication).


29 According to the Complaint, the August 7 Report, “[r]ead together with the [August 1 Report], the overall tenor and
context of Folkenlik’s messages was that Butowsky lied, was dishonest, and aided, abetted and actively participated in
a fraudulent journalistic scandal.” Docket Entry # 1 at 36, n. 12.


30 Defendants further assert: “mischaracterizes statement.” See Docket Entry # 25-1 at 8. The Court finds this basis for
dismissal without merit.


31 A cause of action for defamation generally accrues when a statement is published or circulated. Zoanni, 555 S.W.3d at
326 (citing Velocity Databank, Inc. v. Shell Offshore, Inc., 456 S.W.3d 605, 609 (Tex. App.—Houston [1st Dist.] 2014,
pet. denied)). According to the court in Zoanni, the discovery rule applies to toll that limitations period if the defamatory
statement is inherently undiscoverable or not a matter of public knowledge. Id.


32 However, at least one Texas appellate court has disagreed with Hardy. See Zoanni, 555 S.W.3d at 328 (“The DMA
is clear that one may maintain an action only if he sends a timely and sufficient request for correction, clarification, or
retraction. Tex. Civ. Prac. & Rem. Code § 73.055. Once the deadline has passed, a plaintiff cannot maintain an action.”)
(emphasis in original).


End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Management


E-Discovery
The New Federal Rules


By Jerry Green and Susan K. Cams


It had been true "once upon a time" that satisfying a request
for production was often as straightforward as opening a file
cabinet and pulling out the requested document(s). Today, a


request for production may well stir caution, confusion and not
just a little fear in the heart of the attorney who appreciates the
new complicating realities created by advances in computer
technology.


As computer technology has progressed, the
language of the present rules has been gradu-
ally rendered an ineffective guide for the dis-
covery of electronically stored information. In
an effort to cure the complications that have
arisen, on Dec. 1, 2006, the Federal Rules of
Civil Procedure will be adopting amendments
pertaining to discovery of electronically stored
information. This, article will discuss these
amendments intended to provide direction
and clarity to a specific area of law that has
been developing faster than the rules that gov-
ern it: the discovery of electronically stored
information, or "e-discovery." This article
seeks to provide practitioners with a concise
and thorough overview of the amendments
pertaining to e-discovery.


A BRIEF HISTORY OF THE
AMENDMENTS


In the fall of 1999, the Civil Rules Advisory
Committee began meeting to discuss, formu-
late and propose amendments to the Federal
Rules of Civil Procedure. In August 2004, the
Advisory Committee published a set of
amended rules for public comment. Taking the
public comments into consideration, the Judi-


cial Conference revised the proposed amend-
ments once again and approved a final version
of the rules in August 2005. The Supreme
Court approved this final version of the rules
in April 2006. The amendments to the Federal
Rules of Civil Procedure are now set to become
effective on Dec. 1, 2006.


EARLY ATTENTION TO E-DISCOVERY


ISSUES


Rules 16(b), 26(a), 26(t) and Form 35


The amendments to Rules 16(b), 26(b), 26(f)
and Form 35 collectively embody the new
requirements for early discussions and disclo-
sures among the parties about the form of pro-
duction, preserving information for the litiga-
tion, and the assertion of privilege and work-
product protection claims of electronically
stored information, or "ESI." Without the ben-
efit of the new rules, all of these issues have
been a source of frustration and confusion (and
in some cases sanctions) for practitioners on
both sides of the table.


In order to effectively implement these new
rules, attorneys must give early attention to the
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issues related to e-dis-
covery. It should come as
no surprise that in order
to effectively address e-
discovery issues, the
attorney will have to
become well-educated
with respect to the
aspects of the client's
storage of electronic
information. It is advis-
able to include the
client's information tech-
nologist(s) in the earliest
stages of discovery.


While good faith pro-
fessionalism is always a
requisite between attor-
neys, the effective resolu-
tion of e-discovery issues
seems to be especially
dependent upon early
cooperation by all parties
involved in a case. With-,
out such cooperation,
parties will be much
more likely to lose access
to electronically stored
information 'that other-


whether it is el
stored infor


wise would or could have been made avail-
able. Whether you are the attorney for the
requesting or producing party, such mistakes
have potentially huge implications for a
client's case, and impose a very real risk of
sanctions upon the attorney whose actions or
inactions result in the inability to produce rele-
vant and requested information.
Rule 16(b): Pretrial Conferences; Scheduling;


Management:


(b) Scheduling and Planning


There are two amendments to .Rule 16(b).
The first amendment to Rule 16(b) is a textual
change, adding the possibility of including the
decisions regarding the discovery of ESI in the
scheduling order. This is an essential change
because much discovery is of ESI and therefore
requires unique considerations early on. The
following is an example of such considera-
tions: agreed-to orders concerning the protocol
to be followed in producing ESI may include
provisions for 1) keying which documents
were produced from electronic files and which
were scanned from hard-copy files, 2) keeping
multi-page documents as a unit, and 3) pro-


;" ---; --Z -Z - ---------------


........ i ... - The second amend-


ectronicall ment to Rule 16(b) is a
y provision for parties to


rmation. include in the scheduling
order an agreement
between parties for
asserting claims of attor-
ney-client privilege or


protection of trial preparation materials after
production. This provision allows parties to
craft and enter into an agreement that would
serve to trump the default "claw back" provi-
sion provided for in the amendments to Rule
26(b)(5). In short, the "claw back" provision
serves as a default "buffer" for an attorney
who realizes only after production that she has
.not adequately redacted the privileged or trial-
preparation materials. The Rule 26(b)(5), "claw
back provision," allows that attorney to
request that the information be returned
immediately. Under the "claw back provision,"
the information will either be returned or
immediately sequestered, while the court rules
on the matter. The Rule 16(b) amendment per-
mits parties to create their own agreement with
respect to such accidental production - effec-
tively trumping the 26(b)(5) default "claw
back" provision.


Rule 26(a): General Provisions Governing
Discovery; Duty of Disclosure: (a)


Required Disclosures; Methods to Discover
Additional Matter
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... if the parties involved
are thinking early on about


the nature nf the discoverv and


viding source informa-
tion which identifies,
where possible, the cus-
todian of a particular
document or set of docu-
ments.' The ability to
identify relevant infor-
mation as "electronically
stored information" early
on in the litigation
process is imperative as
the timely scheduling of
production will be better
informed (and more
efficient) if the parties
involved are thinking
early on about the nature
of the discovery
and whether it is
electronically stored
information.
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The Rule 26(a) amendment adds "electroni-
cally stored information" to that which must
be included in the initial disclosures in discov-
ery.2 This textual change is not to be under-
stood as mere semantics. The addition of ESI is
an explicit requirement for an attorney to take
into consideration the potentially relevant
information that his or her client may have
stored in an electronic format and disclose any
as such. It is important therefore, that attor-
neys always keep in mind the dynamic
"nature" of computer systems: constantly sav-
ing and deleting information and altering con-
ceivably relevant information as a matter of
course. The attorney must be informed about
the particular dynamics involved in a client's
computer system in order to adequately dis-
charge this particular duty to disclose. It is also
important that an attorney be sufficiently well-
informed so as to not produce detailed infor-
mation regarding the setup of the client's com-
puter file and inadvertently providing their
discovery plan.3


It probably can not be said strongly enough
that attorneys must discuss the many aspects
of a client's electronically stored information
(and its potential relevance to litigation) with
the client early on in the litigation process.
Otherwise, for example, an attorney might
well be aware of a type of information that is
"kept" by a client, but wrongly assume that it
is retained for a longer period of time. In such
a case, that attorney could "disclose" that cer-
tain information may be utilized - only to dis-
cover later (after the request for production by
the opposing counsel) that such information
was automatically overwritten after a period
of time by the client's computer system. The
subsequently requested information does not
actually exist anymore and the attorney has
made an assertion that will be difficult to
explain - especially if it means violation of a
scheduling order now in place.


As stated above, adequate disclosure of what
may be used to support the client's claims or
defenses, pursuant to Rule 26(a), requires an
attorney to have an understanding of the
client's computer system technology. Without
such an "understanding" the attorney has
greatly increased the possibility of exposing
the client to 'potentially serious sanctions.4


Before the requisite disclosure is made, the
attorney must meet with his client (even better,
the client's information -technologist, if one
exists) in order to better understand what


information is actually in the possession of the
client.


Finally, one particular technological issue
that may need to be discussed or considered in
discharging the duty to disclose is the possibil-
ity that the metadata (information embedded
in the document or in the computer system
that reveals information such as which user
last altered a "document" and when it was
altered) may well be relevant. The informed
attorney will be much more likely to properly
disclose and preserve such information.
Preservation of metadata can be especially dif-
ficult. For example, merely opening a docu-
ment can overwrite the "who-last-viewed-this-
document" information. And so it is evident,
early awareness of potential relevancy is
essential.


Rule 26(): General Provisions Governing
Discovery; Duty of Disclosure:


(f) Conference of Parties; Planning for
Discovery


The first Rule 26(f) amendment imposes a
duty to meet and confer regarding the preser-
vation of discoverable electronically stored
information. It is also important to note, if one
does not discharge his responsibilities in dis-
cussing preservation, and spoliation occurs,
there is going to be a stronger argument for
sanctions. And, given how little many attor-
neys understand about how ESI is handled,
there is much room for error. Here, the advo-
cate must specifically seek to learn how each of
his client's computer systems, involved and
utilized, records events.


Without a proper understanding of the way
her client's computer system records "events"
(and perhaps an information technologist at
her side), the attorney is far more likely to
either commit to preserving and producing
information that is not actually accessible, or
reasonably accessible, or conversely, to mistak-
enly assert that information is not or cannot be
made reasonably accessible when it can.


The Rule 26(f) "meet and confer" conference
to discuss the preservation of ESI requires that
the attorney be prepared to provide an
informed answer to opposing counsel regard-
ing what information can or cannot be reason-
ably preserved and produced. If the client
employs an information technologist, it would
be highly advisable for the attorney to insist on
that person being a part of these earliest stages
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of litigation. It may. also be necessary to
attempt to locate a formerly employed IT per-
son if that former employee was better
informed about the particulars in place regard-
ing a relevant subject matter or time period.


The second amendment to Rule 26(f) is the
duty to discuss and include in the proposed
discovery plan the decisions regarding the
form in which ESI is to be produced. A few
examples include printing that which was
stored electronically onto paper (easy to bates
stamp, not easily altered, not easily searched,
no metadata available), on a compact disk in
the "native format" (often this is the form uti-
lized in the ordinary course of business, easily
searched, metadata may be available, easily
altered, not easy to bates stamp), or in an
Adobe format (cannot be altered, difficult to
run searches or to be "manipulated" for analy-
sis purposes.) Depending upon what is consid-
ered relevant, as well as the burden to the pro-
ducing party to produce in certain forms, the
particular form of production can be very
important to the parties. When it is relevant to
your client's needs, pursuing a specific form of
production early on will serve your client well.
If not agreed to otherwise or indicated specifi-
cally in the discovery plan, the default rule
requires that the producing party produce the
ESI in the form utilized in the ordinary course
of business.


The last amendment to Rule 26(f) is the
requirement that the proposed discovery plan
address "any issues relating to claims of privi-
lege or of protection as trial-preparation mate-
rial, including - if the parties agree on a pro-
cedure to assert such claims after production
- whether to ask the court to include their
agreement in an order."5 This possible agreed-
to order may be included in the scheduling
order pursuant to the amended Rule 16(b),
which allows the scheduling order to include
agreements reached by the parties for asserting
claims of privilege or of protection as trial
preparation materials after production. In
other words, if parties come to a private agree-
ment, that agreement may be given effect in
lieu of the "claw back" provision provided for
in the new amendments to Rule 26(b)(5)(B).


Form 35: Report of Parties' Planning Meeting


Following from the amendments to the Rule
26(f) conference, the discovery plan Form 35
now includes the parties' proposals as to how


the disclosure or discovery of ESI should be


handled. The "Discovery Plan" must account
for the handling or preservation of the elec-
tronically stored information, the form of pro-
duction, as well as provide a brief description
of any agreed-to order. regarding claims of
privilege or of protection as trial-preparation
material asserted after production.


DISCOVERY OF ESI THAT IS NOT
REASONABLY ACCESSIBLE


The Rule 26(b)(2) amendment establishes the
two-tier procedure for production of electroni-
cally stored information. These amendments
now allow the party from whom discovery is
sought to not provide discovery of electroni-
cally stored information from sources that the
producing party identifies as not reasonably
accessible "because of undue burden or cost."6


Following from this provision is the two-tier
procedure that is intended to give litigants an
equitable opportunity to present evidence that
the discovery request for electronically stored
information need [or need not] be produced.


In the first tier of discover, a request for pro-
duction is made. If the party from whom dis-
covery is sought identifies the information as
"reasonably accessible," then the request will
be satisfied. The discovery process in such a
case, then, manifests only through the first tier
of the procedure. One way to think of it is that
at the first tier, "reasonably accessible" is most
simply understood as that which is produced.


The second tier manifests where a producing
party asserts that the electronically stored
information is "not reasonably accessible." The
producing party does have the burden of
showing "whether the identified sources are
not reasonably accessible in light of the bur-
dens and costs required to search for, retrieve,
and produce whatever responsive information
may be found."' A common example of these
kinds of "not reasonably accessible" materials
is information stored on back-up tapes.8 The
identification of such materials should, to the
extent possible, provide enough detail to
enable the requesting party to evaluate the
burdens and cost of providing the discovery
and the likelihood of finding responsive infor-
mation on the identified sources.9


Where a responding party asserts that
requested ESI is "not reasonably accessible," it
is not discoverable"° unless the requesting party
shows good cause." The responding party may
then challenge the showing of good cause. The
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committee notes to amended Rule 26(b)(2) pro-
vide seven factors12 from which each party may
draw to argue its case to the court to determine
the "reasonably accessible" question.


The seven factors that may be considered by
the court in support of a "not reasonably acces-
sible" assertion are the following; 1) specificity
of discovery request, 2) quantity of informa-
tion available from other more easily accessed
sources, 3) failure to produce relevant informa-
tion that seems likely to have existed but is no
longer available on more easily accessed
sources, 4) likelihood of finding relevant,
responsive information
obtained from other,
more easily accessed
sources, 5) predictions as
to the importance and
usefulness of the further
information, 6) impor-
tance of the issues at
stake in litigation, and
finally 7) parties'
resources. Notably;
upon weighing these
factors, a court may
determine that the elec-
tronically stored infor-
mation is "not reason-
ably accessible" and yet
may still require produc-
tion if the requesting
party shows "good
cause."' 3 In this event,
the responding party
may argue for cost-shift-
ing14


What is left unclear by
the rules is what kind of
preservation obliga-
tion(s), if any, remain for
data that is "not reason-
ably accessible." That
said, courts generally
appear to rely on a rea-
sonableness standard
when evaluating the
extent of a duty to pre-
serve electronic evi-


that cannot be


What is left
by the rules is
preservation obl
any, remain for
'not reasonably


PROCEDURE FOR ASSERTING CLAIMS
OF PRIVILEGE AND WORK PRODUCT
PROTECTION AFTER PRODUCTION


Rule 26(b)(5)(B): Claims of Privilege or
Protection of Trial Preparation Materials:


The amendments to Rule 26(b)(5)(B) are
referred to as the so-called "Claw back Provi-
sion." This provision operates as a default,16
and is intended to be responsive to the specific
difficulty related to the immensely more diffi-
cult task of adequately redacting the volumes
of information that parties must review in
response to a discovery request for electroni-


cally stored information.17


There is now a presump-
tion that with e-discov-unclear ery, adequate redaction ofof such volume is virtuallyvhat kind o impossible, and the Rule
26(b)(5)(B) provision


ligation(s), if allows a producing party
to request that specified


data that is information be returned
or sequestered until


accessible a privilege claim is
resolved.1


8


I 1


dence.15 As such, short of being aware of pend-
ing litigation, a company generally does not
owe a duty to preserve information on back-up
tapes for some unknown future litigant.


The party asserting a
claim of privilege or pro-
tection after production
must give a sufficiently
detailed notice, in writ-
ing, to the receiving
party.9 Satisfying this
requirement will automat-
ically impose a sequestra-
tion of the specified infor-
mation that is not
returned.


Implementing this rule
raises a lot of questions
with respect to how par-
ties can be sure they are in
full compliance. Once
again, the difficulty arises
from the nature of elec-
tronically stored/pro-
duced information. For


example, one can imagine the rather ordinary
occurrence where electronically produced evi-
dence is disseminated within a firm for pur-
poses of review by e-mailing it as an attach-
ment to firm employees (which could be read
from a cell phone), or to an expert witness, or
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even printing and distributing it in a hard copy
format. Any or all of this could be done quick-
ly and would make it fairly difficult for the
receiving party to subsequently "promptly
return, sequester or destroy the specified infor-
mation and any copies it has."" A good faith
"reasonable" effort will be required of the
party who must now return/sequester, so dis-
semination of an opposing counsel's response
to production should be monitored closely
given the broad parameters of the "claw-back
provision."


Finally, this amendment requires particular
consideration since (though this rule is respon-
sive to the particular issues related to electron-
ically stored information) it applies to all pro-
duction, not just electronically stored
information.


LIMITED "SAFE HARBOR" FOR A
CERTAIN TYPE OF tOSS OF ESI


Rule 37(f): Failure to Make Disclosures or
Cooperate in Discovery; Sanctions


A computer generates so much information
that out of necessity it must be programmed to
routinely overwrite certain data that could be
relevant at some future date. This provision
creates a limited "safe harbor" protecting
against sanctions for a party's inability to pro-
duce electronically stored information when
that information has been lost due to the rou-
tine operation of an information system as
long as that operation is in good faith.2 The
"good faith" standard is very subjective, and
judges have broad discretion to consider each
litigant's actions and also the characteristics of
the electronic information system at issue.
Good faith "may involve a party's intervention
to modify or suspend certain features of that-
routine operation to prevent the loss of infor-
mation, if that information is subject to a
preservation obligation."23 A finding of good
faith may indeed result in a party avoiding
sanctions; however, the amended rule still
allows sanctions, even if there has been a find-
ing of good faith.


INTERROGATORIES AND REQUESTS


FOR PRODUCTION INVOLVING ESI


Rules 33(d), 34(a) and (b)


The amendments to these Rules are all textu-
al, including "electronically stored informa-
tion" as subject matter of the respective rule.


This textual change replaces ambiguity with
precision in the language of the rules. Also,
these changes serve to alert practitioners and
courts to electronic discovery issues.


Rule 33(d): Option to produce business
records


Rule 33(d) allows a party upon whom an
interrogatory has been served to direct the
requesting party to business records for exam-
ination, audit or inspection where the answer
to the interrogatory may be derived or ascer-
tained from the business records. The amend-
ment to this rule simply adds "electronically
stored information" to the form of "business
records" that may be legitimately referred to
by the responding party. Where a party
invokes this rule, it may be required to provide
direct access to its electronically stored infor-
mation system, if it is necessary to provide the
requesting party an adequate opportunity
to derive or ascertain the answer to the
interrogatory.24


Rules 34(a) and (b): Production of
Documents, Electronically Stored Informa-
tion, and Things and Entry Upon Land for
Inspection and Other Purposes: (a) Scope


and (b) Procedure


Rule 34(a) now includes "electronically
stored information" as part of that which may
be legitimately pursued by a requesting party.
Notably, the rule provides that the respondent
may need to "translate" the information pro-
vided into a "reasonably usable form."5 The
courts will answer the question regarding
exactly how much a respondent must do [to
adequately "translate" the information provid-
ed] in order to have satisfied its burden to pro-
duce the materials in a reasonably usable form
for the requesting party.


Rule 34(b) guides the procedure under
which responding parties must respond to the
request for production. One amendment to
this rule allows the requesting party to specify
the form in which electronically stored infor-
mation is to be produced. This request may be
objected to and in such a case; the electronical-
ly stored information is to be produced in the
form in which the ESI is ordinarily maintained
or form that is reasonably usable.


Whether or not a party has adequately satis-
fied a request for production is a fact-intensive
inquiry, but some courts have required a pro-
ducing party to label, organize or index docu-
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Rule 45(a) now
includes the requisite
language demonstrat-
ing that a subpoena
may specifically
request electronically
stored information.
Pursuant to Rule 34(b),
the subpoena may
specify the form in
which electronically
stored information is to
be produced. And, sub-
ject to Rule 26(b), a
party is not required to
produce electronically stored information from
sources that the producing party identifies as
not reasonably accessible. Finally, when
responding to a subpoena to produce electron-
ically stored information, it is important to
always keep in mind the new "claw-back pro-
vision" from Rule 26(b)(5) that allows a pro-
ducing party to request the return of privi-
leged or trial-preparation material that is inad-
vertently produced.


CONCLUSION


With much at stake at the outset, practition-
ers will be wise to pay early and close attention
to e-discovery issues. A true appreciation of
those issues requires being well-informed as to
what type of computer system and.data reten-
tion processes the client uses. Without such,
one cannot have even a remote idea of what
forms of production are genuinely feasible.
Without knowledge of what can be produced
and in what form, the advocate puts her client
at risk for sanctions.


The need for early cooperation between par-
ties is also critical for implementing an effec-
tive scheduling order, discovery plan and doc-
ument retention plan. Cooperation must be the
goal, because without it, motion practice 7 will


ments being produced,
if the court believes
that doing so is neces-
sary to make the docu-
ments usable by the
requesting party.26


SUBPOENAS TO
PRODUCE ESI


Rule 45: Subpoena' (a)
Form; Issuance


Attorneys must study the
proposed new rules and


amendments to the Federal Rules
of Civil Procedure pertaining


to e-discovery...


KINK' The new e-discov-
ery procedures, such
as the two-tier process


": for determining what
is or is not "reason-


. ably accessible" elec-
tronically stored infor-
mation, and the so-


called "claw back" and "safe harbor" provi-
sions, have been approved and set in place as
responsive to the particular benefits and pit-
falls of the growing role of electronically stored
information in the courts. The impact made by
these rules will serve as aids for the educated,
but as traps for the unwary.


Attorneys must study the proposed new
rules and amendments to the Federal Rules of
Civil Procedure pertaining to e-discovery and
the correlative committee notes. Also, study of
the rules is advisable for individuals, small
businesses and large corporations alike in their
document retention policies. While there are
no hard and fast rules governing exactly what
has to be saved or for precisely how, long, an
appreciation for the factors courts will take
into consideration to determine respective
duties can shape the policies implemented
with respect to the retention and organization
of electronically stored documents - poten-
tially freeing clients not just from unwanted
sanctions but unwanted court time as well.


1. See Bergersen v. Shelter Mutual Ins. Co., No. 2006 WL 334675,
(D.Kan. 2006) citing Heartland Surgical Specialty Hospital, LLC v. Midwest
Division, Inc., Case No. 05-2164-MLB (D.Kan. 2006) at Doc. 198.


2. See generally Kleiner v. Burns, 2000 WL 1909470 (D.Kan.), 48 Fed.
R. Serv. 3d 644 (Citing the 1993 amendments to the current rule 26,
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take over the litiga-
tion, and that will
unequivocally raise
the parties' expenses
and the court's ire. In
order to cooperate
effectively, an attor-
ney who is not well-
versed in computer
technology must
consider including
the information tech-
nologist(s) employed
by the client or even
hiring a computer
specialist just for pur-
poses of evaluating
the client's computer
system capabilities.
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requiring "computerized data and other electronically-recorded infor-
mation" be included in the initial disclosure so as to enable opposing
parties (1) to make an informed decision concerning which documents
might need to be examined, and (2) to frame their document requests
in a manner likely to avoid squabbles resulting from the wording of
the requests.)


3. See Hoffman v. United Telecommunications, Inc., 117 F.R.D. 436, 439
(D. Kan.' 1987) (holding that plaintiff's interrogatories, in effect, asked
defendants to explain their discovery plan and was therefore protect-
ed as work-product.)


4. See Coleman (Parent) Holdings,Inc. v. Morgan Stanley & Co., Not
Reported in So.2d, 2005 WL 679071 (Fla. Cir. Ct. 2005) and Coleman v.
Morgan Stanley & Co., Inc., 2005 WL 674885 (Fla. Cir. Ct.) (Where
sanction of adverse inference jury instructions was allowed against
Morgan Stanley, due in part to the late production of back-up tapes
that conceivably were not produced due to lack of early awareness and
communication between the attorneys and the client's information
technologists.)


5. Amended Fed. R. Civ. P. 26(f)
6. Amended Fed. R. Civ. P. 26(b)(2)
7. Committee Note to Amended Fed. R. Civ. P. 26(b)(2)
8. But See United States v. Koch Industries, Inc., 197 F.D.R. 463 (N.D.


OK 1998) (holding that party's poor management of back up tapes
[resulting in loss of material identified as relevant] constituted negli-
gent preservation warranting sanction.)


9. Committee Note to Amended Fed. R. Civ. P. 26(b)(2)
10. Amended Fed. R. Civ. P. 26(b)(2)(B)
11. This is a break from at least one Tenth Circuit court's applica-


tion of the current rules to e-discovery production issues. See Super
Film of America, Inc. v. UCB Films, Inc., 219 F.R.D. 649, 657 (D.Kan. 2004)
(holding that responding party's "unduly burdensome" contention
was mere conclusory statement and without more responding party
must comply with production request).


12.See Zubulake v. UBS Warburg, 216 ER.D. 280 (S.D. N.Y. 2003); Civ.
1243 of SAIC., 2003 WL 21087136 (S.D. N.Y. May 13, 2003); 217 ER.D.
309 (S.D. N.Y. 2003); 220 F.R.D. 212 (S.D. N.Y. 2003); 2004 WL 1620866
(S.D. N.Y. July 20, 2004). (The court articulated a test of seven factors
which are identical to those set forth in the Committee Notes to Rule
26(b)(2)).


13. See Farmers Insurance Company, Inc. v. Peterson, 2003 OK 99, 81
P.3d 659, (holding that requiring insurer to examine all paper and elec-
tronic files for three-year period would be unduly burdensome.)


14. See Committee Notes to Amended ER.C.P. 26(b)(2); and See
Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 98 S.Ct. 2380 (reversing
District Court ruling that responding party pay the $16,000 to a third
party "transfer agent" able to perform the requisite tasks to obtain the
information requested by plaintiff where neither respondent nor peti-
tioner w&e able to perform the requisite tasks, and in spite of the fact
that responding party's net ,worth exceeded $500 million; ruling
instead that because the expense of hiring the transfer agent would be
no greater for respondents, who sought the information, than for peti-
tioners, requesting party should bear the cost of production in its
entirety.) and See Bills v. Kennecott Corp., 108 ER.D. 459, 461 (D.Utah,
1985) (denying defendant's motion to shift the costs of discovery
weighing factors such as (1) amount of money involved; (2) relative
expense and burden in obtaining the data by requesting party would
be substantially greater than that of responding party; (3) amount of
money required to obtain the data as set forth by respondent would be
a substantial burden to requesting party; (4) whether there would be
any benefit to the responding party by producing the requested data.)


15. George L. Paul and Bruce H. Nearon, "The Discovery Revolu-
tion: E-Discovery Amendments to the Federal Rules of Civil Proce-
dure," 40 (2006).


16. There is also an ability to custom tailor an agreement under
Amended Fed. R. Civ. P. 16(b).


17. Summary of the Report of the Judicial Conference Committee
on Rules of Practice and Procedure, Agenda E-18 (Summary) Rules,
September 2005, iii. Procedure For Asserting Claims of Privilege and Work
Product Protection After Production: Rule 26(b)(5), at 52.; See also, In re
Universal Service Fund Telephone Billing Practices Litigation, 232 F.R.D.
669 (D. Kan. 2005) (holding that producing party was not deemed to
have waived privilege in spite of fact that privilege log produced by
producing party only listed e-mail "strand" lof twenty-nine emails as a
single document, "considering that electronic discovery is a rapidly
evolving area in which litigants and judges have little or conflicting
guidance.")


18. Amended Fed. R. Civ. R 26(b)(5)(B)
19. Id.


20. Id.
21. This principle is discussed and represented by analogy in Arthur


Andersen LLP v. United States, 544 U.S. 696,125 S.Ct. 2129 (2005) where-
in the court states, "It is, of course,- not wrongful for a manager to
instruct his employees to comply with a valid document retention pol-
icy [such as destroying documents by shredding] under normal cir-
cumnstances."


22. See Proctor & Gamble Company v. Haugen, 179 F.R.D. 622, 631 (D.
Utah 1998) (sanctioning party $2,000 per individual who had been
identified by same party as having relevant information yet party still
deleted corporate e-mail communications from these individuals.); See
also, Lauren Corp. v. Century Geophysical Corp., 953 P2d 200, (Co. Ct.
App. 1998) (bad faith non-routine spoliation where employees
involved in the destruction of computer hardware admitted having
knowledge, at the time it was destroyed, that it was crucial evidence.)


23. See Committee Note to Amended Fed. R. Civ. P. 37(f)
24. See Committee Note to Amended F.R.C.P. Rule 33(d)
25. See Bills v. Kennecott Corp., 108 F.R.D. 459, (D. Utah 1985) citing


National Union Electric Corp. v. Matsushita Electric Industrial Co., 494
F.Supp. 1257 (E.D.Pa.1980), (requiring the responding party to devel-
op programs to extract the requested information and to assist the
requesting party in reading and interpreting information stored on
computer t~pe).


26. Shira A. Scheindlin & Jeffrey Rabkin, Electronic Discovery in Fed-
eral Civil Litigation: Is Rule 34 Up to The Task?, 41 Boston Coll.L.Rev. 327,
352-56 (2000); Bergersen v. Shelter Mutual Insurance Company, No. 2006
WL 334675, (D. Kan. 2006) (Where responding party provided three
Compact Disks that were not labeled, organized or indexed; contain-
ing a total of 7,253 documents.)


27. See United States v. Boeing Company, No. 2005 WL 2105972
(D.Kan. 2005) (Motion for preservation order denied amid allegations
of spoliation-and where there were factual disputes regarding preser-
vation, court was not persuaded that Preservation Order was appro-
priate or that it would serve "any useful purpose" in light of the par-
ties' existing legal obligations to preserve relevant information.)
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INTRODUCTION


What do a recent college graduate living in North Carolina, 1  a computer science student in Tbilisi, Georgia, 2  and a teenager


in the *124  Republic of Macedonia 3  all have in common? They all make money by creating and disseminating fake news
on the Internet.


For recent North Carolina graduate, Cameron Harris, fake news was an easy solution to a cash shortage problem. 4  In early
September of 2016, Harris found it increasingly difficult to make ends meet. As a true child of the Internet Age, Harris turned


to the web; and after a quick internet search, he realized he could make advertising money 5  by generating fake news. 6  Within


an hour, he purchased www.ChristianTimesNewspaper.com for five dollars and started writing news stories. 7  The fake news


business model is simple: the more people that visit the site to read the stories, the more advertising money the author generates. 8


Luckily for Harris, his foray into the fake news racket could not have come at a better time. The 2016 American Presidential


election was the perfect topic; it was all anyone wanted to read about. 9  Harris generated moderate traffic and a small amount of
advertising money with stories entitled, “Hillary Clinton Blames Racism for Cincinnati Gorilla's Death” and “NYPD Looking


to Press Charges against Bill Clinton for Underage Sex Ring.” 10  However, his biggest payday was the result of a sudden bolt
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of inspiration while listening to then *125  presidential candidate, Donald Trump, told a crowd in Ohio, “I'm afraid the election


is going to be rigged, I have to be honest.” 11


Harris sat down at his computer and in an hour had a story complete with photo-shopped images of Randall Prince, an


Everyman 12  from Columbus, standing with boxes full of fraudulent ballots. 13  The headline read, “BREAKING: ‘Tens of


Thousands' of fraudulent Clinton votes found in Ohio warehouse.” 14  The article is replete with quotations from sources
describing “‘potentially tens of thousands of votes' for Hillary Clinton” and a replica of a fraudulent ballot provided by an Ohio


affiliate. 15  Harris posted the story to his website, www.ChristianTimesNewspaper.com, promoted it through a few dummy


Facebook profiles, and waited. 16  The response was incredible, and literally overnight. 17  The very next day, the board of


elections in Franklin County, Ohio announced it was investigating the possible election tampering. 18  Six million people shared


the story and Harris made about $5,000 in ad revenue--more than enough to pay the rent. 19


*126  Beqa Latsabidze, a twenty-two-year-old unemployed college senior from Tbilisi, Georgia, was in a situation not much


different than Harris's when he set up a fake news website specifically to generate advertising revenue. 20  Latsabidze too wrote


about the election on his website www.MyFreshNews.com; 21  however, he began with pro-Hillary articles, but gained little


traction. 22  It was not until he started posting “laudatory stories about Donald J. Trump that mixed real--and completely fake--


news in a stew of anti-Clinton fervor” that he started generating enough traffic to make money. 23  According to data compiled


by BuzzFeed, Latsabidze penned the “third most-trafficked fake story on Facebook from May [2016] to July [2016].” 24  The
article reported that “the Mexican government announced they will close their borders to Americans in the event that Donald


Trump is elected President of the United States.” 25  Latsabidze also wrote an article in August 2016 claiming an ISIS suicide


bomber killed 106 people attending a California music festival. 26


In an interview, Latsabidze claimed his intent is merely to create satirical news stories. “Nobody really believes that Mexico


is going to close its border .... This is crazy.” 27  For him, it is “all about income, nothing more,” and his Mexico border article
brought in approximately $6,000 in advertising revenue from Google. When asked if a crackdown on fake news may deter
fake news purveyors, Latsabidze replied, “[S]omething else will come along to replace it,” and “[if America wanted] to, they


[could] control everything, but this will stop *127  freedom of speech.” 28  Despite landing a day job at a software company,
Latsabidze is reluctant to give up the fake news racket; he even considered learning French to write fake news on France's


Presidential Election in April 2017. 29


The money generated by fake news is even more appetizing to Dimitri, 30  an eighteen-year-old living in Veles, Macedonia. 31


His story is identical to Harris and Latsabidze's; but for Dimitri, the money he makes is 1250% more than the average annual


wage in Macedonia. 32  A startling number of Macedonians are panning for gold in the virtual fake news gold rush, and Internet


savvy entrepreneurs all over the republic are making up news and cashing in. 33  In fact, an investigation by BuzzFeed and


the Guardian revealed more than 100 fake news domains originated from Veles. 34  When asked about the fake news boom,
Veles's mayor, Slavcho Chadiev, said, “No one can be sure, but it's nice to think we could have changed the course of American


history.” 35


The onslaught of fake news during the 2016 presidential election was staggering and spawned conversations about the “age of


post-truth politics,” 36  producing terms like, “alternative facts.” 37  Never before has the fragility of the relationship between a
healthy marketplace of *128  ideas and a working democracy been more apparent. Despite compelling evidence of the effect
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on the 2016 United States presidential election and the public's growing distrust in the mainstream media, there has been no


legal action brought against any purveyor of fake news. 38


This Note provides a possible solution to stop the blitzkrieg of fake news in the United States. Part I of this Note creates a
taxonomy consisting of four distinct species of fake news. The fourth and final type of fake news discussed in Part I is the
primary focus of this article. Part II lays out the two most significant impediments to regulation, specifically First Amendment
jurisprudence and Section 230 of the Communications Decency Act (CDA). Part III sets forth a solution in three parts. First, Part
III offers a way to define and identify “commoditized speech.” Second, Part III sets forth a proposed level of judicial scrutiny
for “commoditized speech” sourced from the European Court of Human Rights (ECtHR). Finally, Part III addresses the CDA
and Internet Service Providers (ISP) liability.


I. WHAT IS FAKE NEWS?


Fake news is exactly that, a fabricated story or article propagated in the same fashion and via the same mediums as real news. 39


Fake news is not a new phenomenon, but has roots reaching back to sixth century A.D. 40  Procopius, a Byzantine historian,


“churned out dubious information, known as Anecdota [to] smear the reputation of the Emperor Justinian.” 41


The invention of the printing press in 1439 exponentially increased the circulation of news in a time when verification was


nearly *129  impossible. 42  In 1475, the entire Jewish population in Trent, Italy, was arrested and tortured because of a fake


news story that purported the Jewish community had murdered a child and drank its blood to celebrate Passover. 43  The story


was broadcasted by a preacher, and was factually baseless. 44  Fifteen of the Jewish prisoners were burned at the stake after


being found “guilty.” 45  It wasn't until Galileo's trial in 1610 that “a desire for scientifically verifiable news ... helped create


influential scholarly news sources.” 46


The United States is no stranger to fake news: in 1874 the New York Herald published an article claiming, “animals had broken


out of the Central Park Zoo, rampaged through Manhattan, and killed dozens.” 47  Despite the small disclaimer at the end of the


article stating the “entire story given above is pure fabrication,” many New York residents attempted to flee the city en masse. 48


Perhaps more memorable is Orson Welles' War of the Worlds radio broadcast, complete with fake news bulletins interrupting the


regularly scheduled programming to report an alien invasion. 49  The response was “flabbergasting ... [h]ouses were emptying,


churches were filling up; from Nashville to Minneapolis there was wailing in the street and the rending of garments.” 50  Though
the reaction was more than was expected, the intent of the War of the Worlds radio broadcast was to entertain. The intent to


entertain is behind much of the modern day *130  satirical fake news, like The Onion. 51  The success of satirical news is
often predicated on the ability to be just ridiculous enough to be true, which is often accomplished by incorporating actual


facts. 52  However, the most recent incarnation of fake news grown in the wild west of the Internet is a slippery chimera, 53  more
pervasive than the fake news and satire previously experienced. The repercussions of a marketplace of ideas inundated with
counterfeit news packaged to look true are serious and have the potential to destroy entire political systems. An examination of
the current landscape reveals two types of fake news: accidental and intentional.


A. Accidental - Viral Fake News
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According to a 2016 study by the Pew Research Center, 79% of Americans with internet access use Facebook, 54  24% use


Twitter, 55  and 62% of adults obtain news from social media platforms. 56  Furthermore, the user-friendly interface of most


social media platforms allow for *131  information to be “reposted” 57  or “retweeted” 58  from individual accounts with a few
clicks of a mouse or flicks of a finger.


On November 9, 2016, Eric Tucker, a middle-aged man from Texas, used his Twitter account to post a photo of a caravan of
charter busses with the caption, “Anti-Trump protestors in Austin today are not as organic as they seem. Here are the busses


[the protestors] came in. #fakeprotests #trump2016 #austin.” 59  Eric Tucker had only forty followers on his Twitter account


at the time he posted the photo. 60  However, by 9:00 p.m. the next day, the post had been shared more than 16,000 times on


Twitter, more than 350,000 times on Facebook, and had even been referenced in a tweet by President-elect, Donald Trump. 61


Eric Tucker's initial post and subsequent viral status is an example of accidental fake news. He had no intention for his story,


which he did not fact check, to be seen by a number of people exponentially greater than his forty followers. 62  Communication


on the Internet lacks physicality, facilitating a “disinhibition effect,” 63  which causes “temporal synchrony.” 64  In other words,
communication on the *132  Internet creates a wide space between actions and consequences. This chasm allows for Internet
users to feel mentally divorced from the possible effects of their actions, especially those that seem statistically unlikely.
Additionally, the anonymity afforded by the Internet allows individuals to skirt responsibility by posting anonymously or under a


pseudonym. Compounded with the insouciance of the modern Internet user, is the allure of instant fame should a post go viral. 65


On election night, shortly after Donald Trump was declared the winner, people took to social media to respond, vent, and


share their reactions. 66  A Twitter account belonging to European freelance sports reporter, “Simon Rowntree” posted, “I
am at a Trump rally in Manhattan, and thousands are chanting [sic] ‘We hate Muslims, we hate blacks, we want our great


country back.’ [sic] Disgusting.” 67  The tweet was shared more than 100,000 times, including by a researcher from Amnesty


International and a CNN journalist. 68  An investigation revealed Simon Rowntree's twitter was a fake account set up specifically


to spread false information. 69  There were no reports of any *133  retaliation in response to the tweet; however, benignity is
not always the case.


One month after the election, “on December 4, 2016, Edgar Maddison Welch entered the Comet Ping Pong restaurant [in


Washington DC] and fired an AR-15 rifle into a door.” 70  This occurred exactly one month after a Reddit user posted a thread
entitled “Comet Ping Pong Pizzagate Summary” to a message board used by Donald Trump supporters, conservatives, and


the alt-right. 71  The thread “developed a wholly fictitious conspiracy theory that maintains Comet Ping Pong [was] the site of


an international Satanic child sex abuse cabal hosted by powerful Democrats, including Hillary Clinton.” 72  Prior to Welch
showing up to conduct an armed investigation of the DC pizzeria, Alex Jones, a noted far right commentator added credibility


to the story by promoting it through his website and radio show. 73  No one was seriously injured by the incident. However,
in the wake of both negative and positive press, the owner of the pizzeria had to close the restaurant in the days following


Welch's arrival and hire armed security. 74  Most surprisingly, is the Tweet written by then nominee for President-elect Trump's
national security advisor, Michael Flynn. Despite the overwhelming evidence that Pizzagate was in fact false, *134  General
Flynn tweeted, “U decide - NYPD Blows Whistle on New Hillary Emails: Money Laundering, Sex Crimes w Children, etc ...


Must READ! https://t.co/O0bVJT3QDr.” 75


B. Accidental - Irresponsible Media
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The news as an institution has humble beginnings. 76  The trustworthiness of information was of great importance, and in


Medieval Europe the credibility of news was directly related to the person delivering it. 77  Prior to the rise of printed news,
ascertaining the truth of a story was easier, as the listener could immediately question the source of information. However, as the


news market grew, the “problem of establishing the veracity of news reports remained acute.” 78  The stories found in sixteenth-


century newspapers were often misreported because the need to be first was often in conflict with the need to be true. 79  News


organizations struck a balance between speed and truth by relying on a second source to corroborate the story. 80


However, as traditional news mediums struggle to keep up with the shifting landscape of technological advances and social


media, the conflict between truth and speed worsens. 81  A casualty of this conflict *135  is a slackening of the journalistic


fact-checking decorum. 82  Additionally, technology and the proliferation of social media platforms has allowed for average
citizens, with no sense of moral obligation to fact-check, to play an integral role in the editorial process by contemporaneously


updating social media profiles in real time. 83


In December 2016, Knoxville News Sentinel published an article about a hospitalized, terminally ill boy dying in the arms


of a visiting Santa Clause. 84  Shortly after publication, the Washington Post, BBC, CNN, NBC, Daily Mail, Today, People,


Cosmopolitan, Mashable, and BuzzFeed all republished the heart-warming holiday story. 85  Within a week of publishing the


story, it was revealed no such thing had taken place in any of the local hospitals. 86  In this situation, “news outlet[s] covering
this story simply assumed that the one before had performed the necessary fact checking, and as the number of major outlets


covering the story grew, so too did its perceived trustworthiness.” 87


More recently, in June 2017, CNN ran a story claiming the United States Senate was investigating the ties between Anthony


Scaramucci, a confidant of President Trump, and a Russian investment fund. 88  The story was quickly retracted and the three


journalists who penned the story resigned. 89  President Trump took to Twitter commenting, “Wow, CNN had to retract big story


on ‘Russia,’ with 3 employees forced to *136  resign. What about all the other phony stories they do? FAKE NEWS!” 90


While the immediate consequences of each of the preceding examples of journalistic failures range from completely innocuous
to potentially dangerous, both contribute to a growing distrust for the media and further contributing to the post-truth


worldview. 91


C. Intentional - Fake News as an Agent of Chaos or Influence


At 8:30 a.m. on September 11, 2014, the Director of the Office of Homeland Security and Emergency Preparedness for St. Mary


Parish, Louisiana, Duval Arthur's phone rang. 92  On the other end, was a person reporting an explosion at a local chemical


processing plant, Columbia Chemical. 93  Shortly after ending the conversation, Arthur received text messages and more phone


calls claiming the same thing. 94  On Twitter, hundreds of accounts reported the explosion, 95  and “[t]he #ColumbianChemicals


hashtag was full of eyewitness accounts of the horror.” 96  From New York to Louisiana, journalists “found their Twitter accounts


inundated with messages about the disaster.” 97  *137  Corroborating evidence was also posted on the Internet, in the form
of a screenshot of CNN's home page, which contained a photo of the explosion and a YouTube video claiming ISIS was


responsible. 98  Two hours after Duval Arthur initially heard about the attack, Columbian Chemicals issued a press release,


claiming reports of an explosion were false. 99  It was all fake: the screenshots, the YouTube video, the Twitter accounts, the
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phone calls, the text messages, and the Wikipedia page. 100  The cell phones that made the initial calls and texts about the


explosion were traced, but such efforts led nowhere. 101


A single viral tweet from an ill-informed citizen did not generate the Columbian Chemicals explosion hoax; it was a “highly
coordinated disinformation campaign, involving dozens of fake accounts that posted hundreds of tweets for hours, targeting


a list of figures precisely chosen to generate maximum attention.” 102  The Columbian Chemicals disinformation campaign,


and many other similar campaigns, 103  have been traced back to a corporation in St. Petersburg, Russia, known as the Internet


Research Agency, or less formally as Russia's “troll farm.” 104


*138  The Internet Research Agency employs hundreds of people to create fake online identities and post pro-Kremlin


propaganda, to create the illusion of a massive army of Kremlin supporters. 105  Marat Burkhard, a Russian blogger, compared


the Internet Research Agency to the Ministry of Truth from George Orwell's dystopian novel, 1984, 106  with regulations against


laughing or fraternizing and fines for being even a minute late. 107


In early 2017, the U.S. intelligence community 108  released findings from an investigation of Russia's involvement in the


2016 presidential election. 109  The report stated, “Russian efforts to influence the 2016 US presidential election represent
the most recent expression of Moscow's long-standing desire to undermine the U.S.-led liberal *139  democratic order, but
these activities demonstrated a significant escalation in directness, level of activity, and scope of effort compared to previous


operations.” 110  There is evidence that Russia leaked Democratic National Committee emails, which severely affected Hillary


Clinton's campaign. 111  Russia created internet-based disinformation campaigns to “seed[] doubt and paranoia, and destroy[]


the possibility of using the Internet as a democratic space.” 112


During the 2016 U.S. presidential election in Michigan, the Computational Propaganda Project at the University of Oxford
analyzed Twitter to determine “the distribution of junk news, including fake news, computational propaganda and ideologically


extreme, hyper-partisan, and conspiratorial content ....” 113  The findings show fake news and professional news content were


shared at a one-to-one ratio in Michigan. 114  This statistic is particularly disconcerting considering Michigan was an important
swing state in the 2016 presidential election. According to the project, fake news websites and politically controlled bots
rely on social media to increase engagement and “aim to influence conversations, demobilize opposition and generate false


support.” 115


*140  D. Intentional - Fake News for Profit


When the Internet was still called the “ARPANET” (Advanced Research Projects Agency Network), Gary Thuerk, “the


grandfather of spam,” sent the first email advertisement to 400 people. 116  It is hard to believe that Internet advertising, now “a


key player in the twenty-first-century global economy,” had such humble beginnings. 117  In 2013, Internet advertising revenues


surpassed both broadcast and cable television, with $42.8 billion dollars in annual revenue. 118  While the revenue report for
2016 has not been released yet, internet advertising is projected to generate 20% more than the $59.6 billion in 2015--making


internet advertising the gold rush of the twenty-first century. 119  Individual-users make money by pairing with an internet


advertising network and posting advertisements on their websites, generating money every time someone visits the website. 120


The formula is simple: the more people who visit the site, the more money the website owner makes. The three anecdotes
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in this Note's introduction are an example of fake news for profit and it is clear that the business of fake news is booming--
money is good.


Jestin Coler, of Los Angeles, California, is the CEO of Disinfomedia, a company that owns fake news websites, such as


NationalReport.net, USAToday.com.co, WashingtonPost.com.co. 121  *141  Coler began creating fake news in 2013 as a way
to expose the “extremism of the white nationalist alt-right” by “infiltrat[ing] the echo chambers of the alt-right, publish[ing]
blatantly [sic] fictional stories and then be able to publicly denounce those stories and point out the fact that they were


fiction.” 122  However, Coler quickly realized how fast fake news can spread and how much money can be made. 123  More


importantly, Coler realized how easily people believed fake news generally, and his brand particularly. 124  For example,
after Coler posted a fake story on NationalReport.net about Colorado residents using food stamps to buy marijuana, a state


representative “propos[ed] actual legislation to prevent people from using their food stamps to buy marijuana.” 125  Coler makes
between $10,000 and $30,000 per month creating fake news, a number that undoubtedly increased exponentially during the


2016 presidential election. 126


In Phoenix, Arizona, Paul Horner, 127  has been creating fake news for a while. 128  In 2013, he convinced about five million


people he was the elusive street artist, Banksy.” 129  During the 2013 government shutdown, he wrote a fake news article titled,
“Obama uses own money to open Muslim museum amid government shutdown.” Horner's article claimed “President Obama


paid out of pocket to keep a ‘federally funded’ Muslim culture museum in Mississippi open” during the *142  shutdown. 130


Despite the fact that there are no Muslim culture museums anywhere in Mississippi, Fox News reported the story. 131


The 2016 United States presidential election provided an audience of Trump supporters or Clinton haters, who were hungry for


Horner's brand of fake news. 132  In March 2016, Horner penned an article about paid protesters rallying for then presidential


candidate Donald Trump. 133  The article included a faux Craigslist ad and details about *143  the “six-hour training class
where [paid protesters] were taught chants like ‘Dump Trump’ and ‘Trump is Racist.”’ The article was tweeted by former Trump


campaign chairman, Corey Lewandowski. 134  Sarah Palin acknowledged the story during a rally speech stating that Trump was


“not even president yet and [he is] already creating jobs.” 135


The preceding examples yield a taxonomy that reveals stark differences between the first three types of fake news and the last.
The last type of fake news is motivated by money, and offers little value as a commodity in the marketplace of ideas. This type
of fake news has the following characteristics: it is often knowingly false or intentionally distorted; its content is curated to elicit
an emotional (rather than logical) reaction; its readers share it an inordinate amount of times on social media and other internet
platforms; and it originates from a website where advertisements generate income for the author. The creators of intentional
fake news for profit are directly incentivized to write incendiary stories that garner the most attention and earn the most money.


II. IMPEDIMENTS TO FAKE NEWS REGULATION


The success of a democracy hinges on an informed citizenry, and the unfettered flow of information upon which citizens


may make choices regarding their government. 136  Protection for the “marketplace *144  of ideas” is enshrined in the First


Amendment of the Bill of Rights, 137  which prohibits the government from establishing any law that curtails an individual's


freedom of speech or freedom of the press. 138  Though Americans “still champion the First Amendment as a fundamental right”
most engender a sense of ambivalence and “agree that unrestricted free speech has the potential to prevent irreparable harm”


and at the same time the potential to “cause our nation irreparable harm.” 139  Understandably, the need to negotiate the space
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between appropriate effective regulations that comports with the intentions embedded in the First Amendment and overreaching


stifling regulation is paramount. 140


A. United States Supreme Court


The First Amendment, as interpreted by the Supreme Court, “does not confer an absolute right to speak or publish, without
responsibility, whatever one may choose, or an unrestricted and unbridled license that gives immunity for every possible


use of language and prevents the punishment of those who abuse this freedom.” 141  Rather, the Supreme Court has carved


out exceptions for First Amendment coverage, 142  *145  preventing obscenity, 143  fighting words, 144  defamation, 145  child


pornography, 146  and incitement to imminent lawless action 147  from receiving the full protection of the First Amendment.


Further, the Supreme Court has limited protection for commercial speech. 148


With the exception of the aforementioned categories of speech, the Supreme Court has shied away from making any content-
based determinations about speech out of fear that the government will become the absolute arbiter of what should be protected


under the First Amendment; effectively chilling speech. 149  Ostensibly it is this fear *146  that motivated the Court to afford


First Amendment protection to false speech, 150  violent video games, 151  hate speech, 152  images of small animals being


crushed by women wearing high heels, 153  blatant political propaganda disguised as documentaries, 154  and protests at the


funeral of an American soldier killed during combat. 155


The Supreme Court case presenting the largest roadblock to the regulation of fake news is United States v. Alvarez, 156  a
2012 case striking down the federal Stolen Valor Act of 2005, “which criminalized falsely representing oneself as having been


awarded military medals or decorations.” 157  The Court, in its opinion, claimed counterspeech in the form of online ridicule


and bad press is sufficient to correct the harms caused by the false speech. 158  The significance of this decision is the defendant,
Xavier Alvarez, violated a law by knowingly lying about something he definitively knew to be false, and the Court granted him
First Amendment protection all the same.


B. United States' State Courts


In February 2017, California assembly member Ed Chau introduced AB 1104, The California Political Cyberfraud Abatement


Act. 159  The proposed bill would make it a crime “for a person, with intent to mislead, deceive, or defraud, to commit an act of


political cyberfraud.” 160  Cyberfraud was defined as “caus[ing] a person reasonably to believe that a political Web site has been
posted by a person other than the person who posted the Web site, and would cause *147  a reasonable person, after reading


the Web site, to believe the site actually represents the view of the proponent or opponent of a ballot measure.” 161  The first


hearing on this bill was cancelled at the request of assembly member Ed Chau. 162  However, even if California had passed AB


1104 (which is unlikely) 163  the Supreme Court would undoubtedly find the law unconstitutional.


Currently, there are nineteen states with statutes prohibiting false political speech. 164  The definition of political speech varies
from state *148  to state: some states prohibit statements by or about candidates relating to the honesty, integrity or moral


character or a candidate, 165  while others are more focused on false speech regarding ballot initiatives. 166  Unfortunately, for
assembly member Ed Chau and AB 1104, First Amendment challenges to these laws have been overwhelmingly successful.
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For example, the Washington Supreme Court held that a law “punishing the sponsor of any political advertisement that contained


false speech regarding material fact if the false speech was published with ‘actual malice,”’ violated the First Amendment. 167


The court “stated that the law erroneously ‘presupposes [that] the State possesses an independent right to determine truth and
falsity in political debate,”’ and the “content-based regulation ... did not survive strict scrutiny because the government had no


compelling state interest in prohibiting such speech.” 168


Similarly, a Minnesota regulation prohibiting false speech in the form of political advertisements or campaign materials


disseminated with actual malice was found to be a violation of the First Amendment. 169  The Eighth Circuit concluded that
the false campaign *149  speech fails to implicate the interest at the foundation of libel law--that is the prevention of injury to


a private person. 170  The Eighth Circuit framed the injury as being sustained by the subject of the false speech and not those
whose opinions were formed by the speech.


Most recently, an Ohio court struck down a statute that proscribed false campaign speech, making it a crime to “[p]ost, publish,
circulate, distribute, or otherwise disseminate a false statement concerning a candidate, either knowing the same to be false
or with reckless disregard of whether it was false or not, if the statement is designed to promote the election, nomination, or


defeat of the candidate.” 171  A pro-life advocacy group challenged the law after the Ohio Election Commission prevented the


group from erecting a billboard reading, “Shame on Steve Driehaus! Driehaus voted FOR taxpayer-funded abortion.” 172  The


message referred to Democratic Representative Steve Driehaus's vote in favor of the Affordable Care Act. 173


C. Communications Decency Act, Section 230


Congress passed the Communications Decency Act (CDA) in 1996. 174  Prior to the CDA, Internet Service Providers (ISP) were


vulnerable to defamation claims. 175  Specifically, if an ISP engaged in any kind of content regulation, they could be categorized


as “publishers” under common law defamation doctrine thereby imputing *150  liability. 176  Worried this would discourage
“the development and utilization of blocking and filtering technologies, to restrict children's access to inappropriate online


material,” Congress passed the Communications Decency Act, as a part of the Telecommunications Act of 1996. 177  Congress
also intended to avoid chilling internet free speech by imposing “liability upon companies that do not create potentially harmful


messages but are simply intermediaries for their delivery.” 178


Section 230 of the CDA exempts ISPs from liability by providing they “shall [not] be treated as the publisher or speaker of


any information provided by another information content provider.” 179  In addition, under Section 230, an entity will only be
considered an ISP if it can satisfy three requirements: “(1) an entity is a provider or user of an interactive computer service, (2)
the claim is based on information provided by another information content provider and (3) the claim would treat [the defendant]


as the publisher or speaker of that information.” 180


In the jurisprudence following the CDA's inception, the following internet entities have been categorized as interactive


computer service providers, garnering protection: website hosting services, 181  social networking websites, 182  internet search


engines, 183  internet message *151  board operators, 184  and online classified advertisers. 185 186  The fear of chilling speech
on the Internet has created a virtual wild west, where anything goes and accountability is rare. The protection afforded by
the First Amendment and Section 230 makes bringing a common law defamation claim against an ISP essentially impossible.
Further, Internet users have become increasingly savvy in obfuscating the origin of activity, making locating the source of the
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speech a futile exercise. There has been little indication of any willingness to abdicate from the theory that regulation of Internet


speech is inherently unconstitutional. 187


III. “COMMODITIZED SPEECH” SOLUTION IN THREE PARTS


The types of speech covered in Part I of this Note are markedly different than the speech considered in the drafting of the First
Amendment. Democracies require citizens to be armed with all relevant information, engage in thoughtful and challenging


dialogue, expose fallacies and untruths, and inevitably arrive at a cohesive (or even recognizable) truth. 188  Speech protections


are predicated upon the organic formation of a marketplace of ideas that functions similar to a capitalistic market. 189  Wherein,
the consumer's discerning eye would force out false statements and liars, and good trustworthy speech is preferred to bad


speech. 190  However, what happens when that marketplace is flooded, not with bad speech, but false speech pretending to be


true? 191


*152  Commoditized speech (that is, speech which itself is a commodity) has value not for its ability to express an idea, but


for its likelihood of being consumed. 192  Much like a minnow stops being just a fish when put on the end of a hook, the value


of commoditized speech comes from its ability to lure readers. 193  The intent of commoditized speech is not to inform, opine,


or express--it is to be thrust into the stream of clicks and create income for the author. 194  The author is directly incentivized to


create and publish content that is shocking and creates an urgent need to “share.” 195  Today, the law not only allows for this to


happen, but also blindly protects the author's right to do so. 196  Under the current First Amendment jurisprudence, fake news


is indiscriminately protected. 197  Under section 230 of the CDA, Facebook, Google, and anything else categorized as an ISP,


are exempted from liability for the tortious behavior of its users. 198  The recent barrage of fake news has forced some internet
advertising companies to deny service to fake news publishers and suspended and delete social media accounts connected with


fake news publishers. 199  However, these actions have all been spearheaded by the entities themselves in an attempt to rehab


bad publicity in the wake of the 2016 presidential election. 200


It has become glaringly obvious that the one-size-fits-all appeal of the First Amendment does not fit the amoeboid shape of


the Internet. 201  The First Amendment was penned during a time when all communication took place either in person or by
handwritten letter, and now cursive is not even taught in schools. The solution in the following *153  sections for commoditized
speech considers the drastic change in how and where Americans communicate.


A. Defining “Commoditized Speech”


Defining commoditized speech in a way that is both narrow and broad is perhaps the most difficult part of the solution. The lines
must be drawn to maintain the freedoms of legitimate businesses trading in information, satirical commentaries, and artistic
endeavors. First, the initial requirements are the speech must be on the Internet and be intentionally or knowingly false. However,
the actual determination of whether or not the speech is considered commoditized would be based on an evaluation in light of
the following factors: (1) whether the speech must be used as a way to generate income (2) the level of falsity, (3) the strength
of the correlation between how many people view the speech and its intrinsic value, (4) the existence of past publications of
similar material, (5) the extent to which the speech holds itself out to be true, (6) the publisher's intent, and (7) the publication's
effect. Each requirement would be assessed on a spectrum and certain cases will require more or less than one requirement.
Additionally, as an affirmative defense, the publisher may escape liability by providing proof of an explicit disclaimer of truth
featured prominently on the publication.
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Following the 2016 U.S. presidential election many ISPs, including Twitter, Google, and Facebook, pledged to crackdown on


fake news by creating “trust indicators.” 202  Many of these companies are creating algorithms to “flag concerning articles.” 203


The fact that there is a mathematical and scientifically grounded method by which fake news can be ferreted out and categorized
as “commoditized speech” is promising for potential regulation.


B. European Judicial Review Paradigm


Much like the First Amendment, Article 10 of the European Convention on Human Rights (ECHR), adopted in 1953, guarantees


*154  freedom of expression and information. 204  Article 10 of the ECHR includes the freedom for expression, the freedom to


hold opinions, and receive and impart information. 205  The second clause of Article 10 limits this freedom by allowing Member


States to derogate from this right if “prescribed by law and necessary for a democratic society.” 206  The European Court of
Human Rights (ECtHR) was established to enforce the ECHR, and has solidified itself as an astute arbiter of the freedom of


expression since the early 1970s. 207  When confronted with claims of Article 10 violations, the ECtHR must balance the rights
afforded in the Article with the limitations of Article 17. The effect of Article 17 is “to withhold the benefit of the Convention's


guarantees from those who wish to use them to further an objective contrary to the values protected by the Convention.” 208


Article 17 has allowed the ECtHR to deny protection to clearly racist speech, hate speech, and speech denying the Holocaust. 209


Unlike the First Amendment, the balancing of Article 10 and Article 17 of the ECHR creates a paradigm that aims to protect
speech up to a certain point by reconciling the rights of an individual and the rights of the hoi polloi. This paradigm allows states
to derogate from freedom of expression if the restriction is “in accordance with the law” and meets the “democratic necessity


test.” 210  “The purpose of the ‘democratic necessity test’ is to ensure that any specific interference with rights is judged against


the “true,” rather than the alleged, needs of a democratic society.” 211


*155  Further, the ECtHR has been “making increased use of the concept of ‘positive obligations.”’ 212  Essentially, “rather than
merely requiring Council of Europe states to refrain from interfering with individuals' rights, the Court is frequently insisting that


those states take direct action to protect those rights” and “do things for [] individuals that give them a certain quality of life.” 213


It is highly unlikely that the Supreme Court will impute the First Amendment with a positive governmental obligation. However,


there is a possibility of adopting a new level of scrutiny inspired by the ECtHR for Internet speech. 214  Specifically, the Supreme
Court should adopt the “democratic necessity test” mentioned as the level of scrutiny applied to laws regulating commoditized
speech. The “democratic necessity test” would require the Supreme Court to assess and examine the true need of American
society in conjunction with the individual rights of the person challenging a statute. This analysis would include an evaluation
of the need to preserve the marketplace of ideas and the faulty concept that the best solution to false speech is more speech
on the Internet.


C. Internet Service Provider Liability


The last component to effectuating meaningful regulation of commoditized speech is requiring ISPs to regulate fake news.
The likelihood of successful eradication of fake news created for profit is contingent upon taking away the platforms used by


purveyors of commoditized speech. 215  While there have been efforts by both Google *156  and Facebook to limit the number
of fake news stories and bot accounts used to push out the stories, there must be liability imputed to these internet platforms


to meaningfully cure the fake news epidemic. 216
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Part II-C of this Note focuses on how section 230 of the CDA protects ISPs and essentially prevents any regulation that will
impute liability. However, in September 2016, the Second Circuit Court of Appeals found an Internet marketing company


that promoted weight loss products through fake news websites to be precluded from immunity under the CDA. 217  In
FTC v. LeadClick Media, the defendant, LeadClick Media “operated an affiliate-marketing network to provide advertising in
Internet commerce” by “connecting [its merchant clients] to third-party publishers--affiliates--who advertised the merchant's


products.” 218  The affiliates would create fake news sites, which looked like genuine news sites: they had logos styled to
look like news sites and included pictures of supposed reporters next to their articles. The articles generally represented that a
reporter had performed independent tests that demonstrated the efficacy of the weight loss products. The websites also frequently
included a “consumer comment” section, where purported “consumers” praised the products. But there were no consumers


commenting--this content was invented. 219


Essentially, LeadClick's affiliates serve the same function as the employees at the Russian “troll farm” described in Part I-C


of this Note. 220  LeadClick argued that it was protected from liability for violating a FTC regulation because it was immune


under Section 230 *157  of the CDA. The court held LeadClick did not meet the three requirements 221  to be considered an


ISP under the CDA. 222  In the context of this Note, the most significant aspect of the LeadClick decision is the court considered


the intent, content, and effect of the speech. 223  It was relevant to the court's decision that the intent was to confuse, the content


was patently false, and the effect was to misinform internet users. 224


While the LeadClick case is not the perfect watershed case in the pursuit of ISP liability, it does provide precedent upon which
to build.


CONCLUSION


Fake news will not be cured through the passive “wait it out” approach. The echo chambers created by the Internet are now filled


with extremist, paranoid, and hateful information aimed to reaffirm and promote ignorance. 225  Further, if the regulation of
commoditized speech decreases the amount of fake news in the market place, it would be easier to discern fake news employed
by foreign actors as a way to manipulate political systems and the people they govern. James Madison once said in defense
of the First Amendment liberty, “A popular government, without popular information, or the mean of acquiring it, is but a
prologue to a farce or a tragedy; or perhaps both. Knowledge will forever govern ignorance; and a people who mean to be
their own governors must arm themselves with the power which knowledge gives.” The truth of this statement still persists:
a constituency without knowledge or access to knowledge is insufficient to support the demands of a democracy. Rightfully,
the First *158  Amendment and the right to freedom of expression are protections against governments taking the power of
information from the people. However, it follows that the right to true information should be protected as well. Access to all of
the world's information is useless if it is impossible for individual citizens to differentiate facts from alternative facts.


Footnotes
a1 J.D., cum laude, California Western School of Law, January 2018; Bachelor of English with an Emphasis in Poetry, Minor in Political


Science, University of California at Irvine, May 2009. I would like to thank Professor Jessica Fink for her guidance, sharp editing,
and for being an amazing role model. Thanks also to Brooke Raunig, Elijah Gaglio, Madison Vojak, and Andrew Scrape for your
support and, most importantly, your patience and grace.
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920 F.Supp.2d 270
United States District Court, D. Connecticut.


FEDERAL TRADE COMMISSION et al., Plaintiff,
v.


LEANSPA, LLC, et al., Defendants.


Civil Action No. 3:11–CV–1715.
|


Jan. 29, 2013.


Synopsis
Background: Federal Trade Commission (FTC) and state
brought action alleging that online marketing firms and their
principals engaged in deceptive practices while marketing
and selling purported weight-loss products and created fake
news sites promoting products, in violation of Federal Trade
Commission Act (FTC Act), Electronic Funds Transfer
Act (EFTA), and Connecticut Unfair Trade Practices Act
(CUTPA). Defendants moved to dismiss.


Holdings: The District Court, Janet C. Hall, J., held that:


fact issues remained as to whether firm was entitled to
immunity under Communications Decency Act (CDA);


dismissal of claims against firm officer was not warranted;


officer was not subject to monetary damages; and


dismissal of claims against firm owner's spouse was not
warranted.


Motions granted in part and denied in part.


Procedural Posture(s): Motion to Dismiss.


Attorneys and Law Firms


*271  Matthew F. Fitzsimmons, Jonathan J. Blake, Phillip
Rosario, Connecticut Office of the Attorney General,
Hartford, CT, for Plaintiff.


Bryan Charles Altman, Michael T. Smith, The Altman Law
Group, Los Angeles, CA, William I. Rothbard, Law Offices
of William I. Rothbard, Santa Monica, CA, for Defendants.


RULING RE: MOTIONS TO DISMISS FILED BY
RELIEF DEFENDANT ANGELINA STRANO (DOC.
NO. 109), THE LEADCLICK DEFENDANTS (DOC.
NO. 155), AND RICHARD CHIANG (DOC. NO. 179)


JANET C. HALL, District Judge.


I. INTRODUCTION
Plaintiffs, the Federal Trade Commission (the “FTC”) and
the State of Connecticut *272  (the “State”) (collectively,
“plaintiffs”), commenced this action by filing under seal a
Complaint For Permanent Injunction And Other Equitable
Relief (Doc. No. 1) and a Motion seeking Temporary
Restraining Order (“TRO”) (Doc. No. 3) against individual
defendant Boris Mizhen (“Mizhen”) and entity defendants
LeanSpa, LLC, NutraSlim, LLC, and NutraSlim, U.K., Ltd.
(collectively, the “LeanSpa Entities,” and with Mizhen,
the “LeanSpa defendants”). On November 14, 2011, Judge
Robert N. Chatigny issued an ex parte Temporary Restraining
Order freezing the assets of the LeanSpa defendants, and
scheduled a hearing for November 22, 2011, ordering the
LeanSpa defendants to show cause why the court should not
enter a preliminary injunction order against them. Temporary
Restraining Order and Order To Show Cause (Doc. No. 24).
On November 21, 2011, the parties filed a Consent Motion
stipulating to a preliminary injunction. Consent Motion for
Preliminary Injunction (Doc. No. 32).


On November 22, 2011, Judge Vanessa Bryant entered a
Stipulated Preliminary Injunction Order (Doc. No. 36) (the
“November 22 Order”), ordering, among other things, the
freezing of assets that were “[o]wned or controlled, directly
or indirectly, by,” “[h]eld for the benefit of,” “[i]n the actual
or constructive possession of,” “[o]wned, controlled by, or in
the actual or constructive possession of any [entity] directly
or indirectly owned, managed, or controlled by,” or “subject
to access by” the LeanSpa defendants. November 22 Order
(Doc. No. 36) at 12–13.


On July 26, 2012, plaintiffs amended their Complaint and
added defendants LeadClick Media, Inc. and LeadClick
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Media, LLC (as successor in interest to LeadClick Media)
(collectively, “LeadClick”), as well as LeadClick's officer
Richard Chiang (“Chiang,” and along with LeadClick, the
“LeadClick defendants”). Am. Compl. (Doc. No. 90) ¶¶ 14–
15. The Amended Complaint also named Angelina Strano
(“Strano”), Mizhen's wife, as a relief defendant. Id. ¶ 16. The
Amended Complaint alleges violations of sections 5(a) and
12 of the Federal Trade Commission Act (the “FTC Act”),


15 U.S.C. §§ 45(a), 52; section 907(a) of the Electronic
Funds Transfer Act (the “EFTA”), 15 U.S.C. § 1693e(a);
section 205.10(b) of Regulation E, 12 C.F.R. § 205.10(b);
and the Connecticut Unfair Trade Practices Act (“CUTPA”),


Conn. Gen.Stat. § 42–110b(a), et seq. Am. Compl. (Doc.
No. 90) ¶¶ 1–2. The first six counts allege claims by the
FTC against the LeanSpa defendants, but only Count 4,
regarding misrepresentations relating to alleged “fake news
sites” described in the Amended Complaint, also alleges a
claim against the LeadClick defendants.


The next ten counts, Counts 7 through 16, allege claims by
the State of Connecticut against the LeanSpa defendants,
but only Counts 13 and 14 also allege claims against the
LeadClick defendants. Count 13 alleges deceptive acts or
practices related to the fake news sites, and Count 14 requests
statutory civil penalties for such conduct. Finally, Count 17
seeks to recover from relief defendant Strano funds, or the
value of benefits, allegedly received as a result of the LeanSpa


defendants' unlawful acts. 1


*273  II. FACTUAL BACKGROUND 2


A. The LeanSpa and LeadClick Defendants
The Amended Complaint alleges that, beginning sometime
in 2010, the LeanSpa defendants engaged in deceptive
practices while marketing and selling to consumers, via the
Internet, “purported weight-loss and related health products
under various brand names.” Am. Compl. ¶¶ 18–19. The
alleged scheme worked as follows: the LeanSpa defendants'
websites offered products to consumers to use on a “risk
free” trial basis, plus a nominal shipping and handling fee
of $4.95 or less. Id. ¶¶ 21, 41, 44. The LeanSpa defendants
advertised that the products came with a “100% satisfaction
guarantee.” Id. ¶ 55. However, after consumers entered their
payment information to pay for the shipping and handling
fees, the LeanSpa defendants charged the consumers for the


trial products and automatically enrolled those consumers in
monthly continuity plans. Under these plans, consumers were
charged monthly amounts of $79.99 or more, often without
their prior knowledge or authorization. Id. ¶ ¶ 21, 46–51.


Once the payment plans were implemented, consumers
encountered difficulty in canceling the payments or getting
their money back. Id. ¶ 23. For example, fine print located on
certain pages of the websites stated that consumers could call
within 14 days to avoid automatic enrollment in the LeanSpa
defendants' “auto-shipment program.” The fine print also
advised consumers that to avoid being charged for the trial
products, they must first obtain an “RMA number,” return
the products, and pay associated postage costs. Id. ¶¶ 48–49.
However, the LeanSpa defendants often charged consumers
for the trial products before they had the opportunity to cancel,
and sometimes even before they received the trial products.
Id. ¶ 50. Consumers who attempted to cancel online were
informed either that their account could not be found or that
they would be charged a fee. Id. ¶¶ 52–53. When consumers
called to cancel, they often were unable to reach anyone
before incurring additional charges. Id. ¶ 58. Even those
consumers who were able to return the products would incur
cancelation fees, be offered only partial refunds, or would not
be given the refunds they were promised. Id. ¶¶ 57–58.


Plaintiffs allege that, in furtherance of this scheme, the
LeanSpa defendants made false and misleading claims
about their products. For example, the LeanSpa defendants'
websites displayed testimonials from purported customers
claiming substantial weight loss from using the products. Id.
¶ 61. The websites also referenced purported clinical studies
supporting the supposed fact that the products caused rapid
and substantial weight loss. Id. ¶¶ 62–66.


Plaintiffs also allege that the LeanSpa defendants hired
the LeadClick defendants from at least September 2010
until April 2011 to market their products and drive online
consumers to their websites. Id. ¶¶ 25–40. To accomplish
this task, the LeadClick defendants hired third-party “affiliate
marketers” who created fake news sites promoting the
LeanSpa defendants' products. These fake news sites would
purport to provide objective reports and other information
about the products, and would display names and logos
of major television networks to give consumers the false
impression that the studies had been shown on those
networks. However, *274  the Amended Complaint alleges
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that these studies and reports were in fact false and never
performed. To add to this elaborate scheme, the fake reports
would include responses and comments that appeared to be,
but were not in fact, statements from independent consumers.
Id. ¶¶ 28–32. Finally, these fake news sites contained links
to the LeanSpa defendants' websites. These links purportedly
were provided by the LeadClick defendants. The LeanSpa
defendants allegedly paid the LeadClick defendants a set
fee each time a consumer clicked on a link on a fake
news site, ended up on one of the LeanSpa defendants'
websites, and purchased a product. Id. ¶ 26. Plaintiffs allege
that the LeanSpa and LeadClick defendants knew that the
affiliate marketers were using these fake news sites. Id. ¶
38. Plaintiffs further allege that the LeanSpa and LeadClick
defendants monitored and acted to further the use of these
sites. For example, the LeanSpa and LeadClick defendants
allegedly monitored the fake news sites and discussed which
products on the fake sites should be paired with certain of the
LeanSpa defendants' products. Id. Chiang and Mizhen also
coordinated directly regarding LeadClick's “lead generation
activities, ... including the use of blogs or fake news sites....”
Id. ¶ 28. Additionally, when the LeanSpa defendants learned
about consumer complaints and disputed consumer charges
resulting in high “chargeback” rates on credit cards, the
LeanSpa and LeadClick defendants discussed strategies to
reduce the impact of the excessive chargebacks. Id. ¶¶ 39–40.


B. Relief Defendant Angelina Strano
Mizhen is the CEO and owner of the LeanSpa Entities. Am.
Compl. ¶ 9. Strano is Mizhen's spouse. Id. ¶ 16. Plaintiffs
allege that Strano received funds that are proceeds of the
LeanSpa defendants' unlawful actions and to which she has
no legitimate claim. Id. ¶¶ 16, 134–35.


III. STANDARD
When deciding a motion to dismiss pursuant to Federal
Rule of Civil Procedure 12(b)(6), the court must determine
whether the plaintiff has stated a legally cognizable claim by
making allegations that, if true, would show that the plaintiff


is entitled to relief. See Bell Atl. Corp. v. Twombly, 550
U.S. 544, 557, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)
(interpreting Rule 12(b)(6), in accordance with Rule 8(a)(2),
to require allegations with “enough heft to ‘sho[w] that the
pleader is entitled to relief’ ” (alteration in original)). The
court takes the factual allegations of the complaint to be true,


Hemi Grp., LLC v. City of New York, 559 U.S. 1, 130
S.Ct. 983, 986–87, 175 L.Ed.2d 943 (2010), and draws all
reasonable inferences in plaintiffs favor, Fulton v. Goord, 591
F.3d 37, 43 (2d Cir.2009). However, the tenet that a court
must accept a complaint's allegations as true is inapplicable
to “[t]hreadbare recitals of the elements of a cause of action,


supported by mere conclusory statements.” Ashcroft v.
Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868


(2009) (citing Twombly, 550 U.S. at 555, 127 S.Ct. 1955).


To survive a motion pursuant to Rule 12(b)(6), “a complaint
must contain sufficient factual matter, accepted as true, to


‘state a claim to relief that is plausible on its face.’ ” Iqbal,


556 U.S. at 678, 129 S.Ct. 1937 (quoting Twombly, 550
U.S. at 570, 127 S.Ct. 1955). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the court
to draw the reasonable inference that the defendant is liable
for the misconduct alleged. The plausibility standard is not
akin to a ‘probability requirement,’ but it asks for more than
a sheer possibility that a defendant has acted unlawfully.” Id.


(quoting Twombly, 550 U.S. at 556, 127 S.Ct. 1955).


*275  IV. DISCUSSION


A. LeadClick Defendants' Motion to Dismiss
 The LeadClick defendants seek to dismiss Counts 4,
13, and 14 of the Amended Complaint, which allege
misrepresentations and deceptive acts and practices related to
the so-called “fake news sites,” on the basis that LeadClick
(and Chiang, in his capacity as an officer of LeadClick) is
an interactive computer service provider that has immunity


under section 230 of the Communications Decency Act


(the “CDA”), 47 U.S.C. § 230. See LeadClick Mot. to
Dismiss (Doc. No. 156). The CDA provides that, “[n]o
provider or user of an interactive computer service shall
be treated as the publisher or speaker of any information


provided by another information content provider.” 47
U.S.C. § 230(c)(1). The LeadClick defendants are entitled to
immunity under the CDA if (1) LeadClick is an interactive
computer service provider or user; (2) plaintiffs' claims
are based on “information provided by another information
content provider”; and (3) plaintiffs' claims would treat
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LeadClick as the “publisher or speaker” of such information.
See Doctor's Assocs., Inc. v. QIP Holders, LLC (“Doctor's
Assocs. I ”), No. 06–cv–1710, 2007 WL 1186026, at *2


(D.Conn. Apr. 19, 2007) (citing Universal Commc'n Sys.,
Inc. v. Lycos, Inc., 478 F.3d 413, 418 (1st Cir.2007)).


Immunity under the CDA constitutes an affirmative defense
that “is generally not fodder for a Rule 12(b)(6) motion.”
Doctor's Assocs. I, 2007 WL 1186026, at *2 (quoting


Novak v. Overture Servs., Inc., 309 F.Supp.2d 446,
452 (E.D.N.Y.2004)). Rather, “such a defense is generally
addressed as a Rule 12(c) or Rule 56 motion.” Id. at
*2 (internal quotation marks and citations omitted). The
LeadClick defendants argue that this court should nonetheless
grant them immunity at the motion to dismiss stage because
each element of the defense “appears on the face of the
complaint.” Mem. in Support of LeadClick Mot. to Dismiss
(Doc. No. 156) (“LeadClick Mem. Mot. to Dismiss”) at 4


(citing Jones v. Bock, 549 U.S. 199, 215, 127 S.Ct. 910,
166 L.Ed.2d 798 (2007)), 20.


This court cannot conclude from the face of the Amended
Complaint that the LeadClick defendants are entitled to
immunity under the CDA. First, the Amended Complaint
does not establish on its face that LeadClick is an interactive
computer service provider. The CDA defines an interactive
computer service as “any information service, system, or
access software provider that provides or enables computer


access by multiple users to a computer server.” 47 U.S.C.
§ 230(f)(2). The LeadClick defendants argue that a fake news
site constitutes an interactive computer service, LeadClick


Mem. Mot. to Dismiss at 13 (citing Ascentive, LLC v.
Opinion Corp., 842 F.Supp.2d 450, 473 (E.D.N.Y.2011)), and
that LeadClick acted as a provider of such services because
it provided the “pass-through network links” used to link the
affiliate marketers' fake new sites to the LeanSpa defendants'
websites, id. at 14 (citing Am. Compl. ¶ 26).


However, the cases cited by the LeadClick defendants
involved defendants that operated or hosted websites
where users could post comments or reviews or access
other content, or that were search engines. See, e.g.,


Universal Commc'n Sys., 478 F.3d at 415 (anonymous
postings on “Internet message board operated by” defendant);


Ascentive, 842 F.Supp.2d at 454 (business reviews posted


by consumers on defendant's website); Nemet Chevrolet,
Ltd. v. Consumeraffairs.com, Inc., 591 F.3d 250, 252
(4th Cir.2009) (consumer reviews posted on defendant's


website); Atl. Recording Corp. v. Project Playlist, Inc.,
603 F.Supp.2d 690, 692 (S.D.N.Y.2009) (defendant's website
contained index of links *276  to files hosted on third-


party websites); Murawski v. Pataki, 514 F.Supp.2d 577,


582 (S.D.N.Y.2007) (search engine); Parker v. Google,
Inc., 422 F.Supp.2d 492, 501 (E.D.Pa.2006) (search engine);


Parisi v. Sinclair, 774 F.Supp.2d 310, 312 (D.D.C.2011)
(books listed on defendants' websites).


 Here, the Amended Complaint does not allege that the
LeadClick defendants operated online message boards or
review websites, or even that they operated websites at
all. The Amended Complaint merely alleges that LeadClick
provided network links that directed consumers from one
website to another. It is unclear whether providing such
network links “provides or enables computer access by
multiple users to a computer server” in the way that hosting


a website, message board, or search engine does. See 47
U.S.C. § 230(f)(2). At the very least, plaintiffs should have
the opportunity to develop facts, during discovery, showing
what is involved in the creation of the “network links.”
Accordingly, this court finds that, on the face of the Amended
Complaint, it is plausible that LeadClick is not an “interactive
computer service provider” as that term is defined under the
CDA.


Even if it were indisputable that LeadClick were an
“interactive computer service provider,” the LeadClick


defendants still would not be entitled to section 230
immunity, because it is plausible on the face of the Amended
Complaint that LeadClick is not an information content
provider—i.e., that it is not “responsible, in whole or in
part, for the creation or development of information provided
through the Internet or any other interactive computer


service.” 47 U.S.C. § 230(f)(3) (emphasis added). The
LeadClick defendants argue that the Amended Complaint
attributes the allegedly deceptive content to third-party
affiliate marketers. LeadClick Mem. Mot. to Dismiss at 15–16
(quoting Am. Compl. ¶¶ 29–30, 33). However, this does not
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mean that the LeadClick defendants are not also information


content providers. See, e.g., FTC v. Accusearch, 570
F.3d 1187, 1197 (10th Cir.2009) (“[T]here may be several
information content providers with respect to a single item of
information (each being ‘responsible,’ at least ‘in part,’ for its


‘creation or development.’ ” (quoting 47 U.S.C. § 230(f)
(3)))).


The LeadClick defendants argue that mere knowledge of
the deceptive content does not “undermine LeadClick's CDA
immunity.” LeadClick Mem. Mot. to Dismiss at 16 (citing


Universal Commc'n Sys., 478 F.3d at 419). However, the
Amended Complaint alleges more than mere knowledge on
the part of the LeadClick defendants. For example, plaintiffs
allege that Chiang, in his capacity as an officer of LeadClick,
“coordinated directly with Mizhen regarding LeadClick's lead
generation activities for the LeanSpa defendants, including
the use of blogs or fake news sites....” Am. Compl. ¶
28. Plaintiffs also allege that the LeadClick defendants,
along with the LeanSpa defendants, “monitored and had
knowledge” of the affiliate marketers' use of fake news sites
and “discussed which products to pair with the LeanSpa
Defendants' products on the fake news sites.” Id. ¶ 38.
These allegations go beyond mere knowledge: they allege
that the LeadClick defendants discussed use of the fake
websites and how to “pair” products with that deceptive
content. Further, the Amended Complaint describes how the
LeadClick defendants contemplated implementing strategies
designed to disguise the “high level” of chargebacks resulting
from leads generated from the fake news sites. See Am.
Compl. ¶¶ 39–40. These allegations can plausibly be read
to allege that the LeadClick defendants were “actively
responsible” for the “development of” at least part *277  of
the deceptive content on the fake news sites. See Doctor's
Assocs., Inc. v. QIP Holder LLC (“Doctor's Assocs. II ”),
No. 06–cv–1710, 2010 WL 669870, at *23 (D.Conn. Feb.
19, 2010). Thus, this court concludes that, on the face of
the Amended Complaint, it is plausible that LeadClick is an
information content provider; and the LeadClick defendants


cannot claim immunity under the CDA. See FTC v.
Accusearch, 570 F.3d 1187, 1197 (10th Cir.2009) (“[A]n
interactive computer service that is also an information
content provider of certain content is not immune from
liability arising from publication of that content.” (quoting


Fair Hous. Council v. Roommates.com, 521 F.3d 1157,
1162 (9th Cir.2008) (en banc ))).


Because it is plausible on the face of the Amended Complaint
that the LeadClick defendants do not satisfy at least one of


the first two prongs of the test for section 230 immunity,
this court does not need to evaluate whether the LeadClick
defendants have met the third prong.


In support of their claim of immunity, the LeadClick
defendants attempt to distinguish the facts of this case from
those in Doctor's Associates I, a case in which this court


declined to decide section 230 immunity on a motion
to dismiss. There, defendant Quiznos sponsored a contest
inviting contestants to submit video entries about its rival
Subway. Id. at *1. The question there was whether Quiznos
was entitled to immunity with respect to allegedly false and
misleading advertising in the submitted videos. Id. This court
held that it could not determine, on a motion to dismiss,


whether Quiznos was entitled to section 230 immunity,
because “whether or not Quiznos is an ‘information content
provider’ is a question awaiting further discovery.” Id. at
*2. The LeadClick defendants argue that, unlike in Doctor's
Associates I, plaintiffs here failed to allege that the LeadClick
defendants “solicited the subject matter contained in the”
deceptive content at issue. LeadClick Mem. Mot. to Dismiss
at 20–21.


However, this argument is unavailing. Based on the
allegations discussed above—that the LeadClick defendants
coordinated the use of the fake new sites, monitored them,
discussed how to use the information in concert with
LeanSpa's products, and developed strategy intended to
permit the use of the deceptive content to continue—it is
plausible, on the face of the Amended Complaint, that the
LeadClick defendants solicited allegedly deceptive content on
the fake news sites.


B. Chiang's Motion to Dismiss
Chiang also filed a Motion to Dismiss in his individual
capacity seeking to dismiss Counts 4, 13, and 14 of the
Amended Complaint. Mem. in Support of Chiang's Mot. to
Dismiss (Doc. No. 179) (“Chiang Mem. Mot. to Dismiss”) at
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1–2. Chiang makes three main arguments, and the court will
address each of them in turn.


Chiang's first argument is that, if the court grants the
LeadClick defendants' Motion to Dismiss, it should grant
his as well because he is an employee of LeadClick.
Chiang Mem. Mot. to Dismiss (Doc. No. 179–1) at 6–7.
This argument is moot because the court did not grant the
LeadClick defendants' Motion to Dismiss. See supra Section
IV.A.


 Second, Chiang argues that, whether or not this court grants
LeadClick defendants' Motion to Dismiss, plaintiffs have
failed to state the “factual prerequisites” to establish Chiang's
personal liability. Chiang Mem. Mot. to Dismiss at 7–13. “An
individual will be liable for corporate violations of the FTC
Act if (1) he participated directly in the deceptive acts or had
the authority to control them and (2) he had knowledge of
the misrepresentations, was recklessly indifferent to the truth
or *278  falsity of the misrepresentation, or was aware of a
high probability of fraud along with an intentional avoidance


of the truth.” FTC v. Stefanchik, 559 F.3d 924, 931 (9th
Cir.2009) (emphasis in original); FTC v. Consumer Health
Benefits Ass'n, 2012 WL 1890242, at *5 (E.D.N.Y. May 23,


2012) (quoting Stefanchik ).


 Plaintiffs have plausibly alleged that Chiang participated
directly in, or had the authority to control, LeadClick's
deceptive acts. Chiang argues that plaintiffs have not met
this prong because they have not alleged that Chiang “owned
LeadClick or operated it for his personal benefit.” Chiang


Mem. Mot. to Dismiss at 8 (citing FTC v. Standard Educ.
Soc'y, 302 U.S. 112, 120, 58 S.Ct. 113, 82 L.Ed. 141 (1937)).
However, Standard Education Society simply stands for the
uncontroversial proposition that ownership of a corporation
or operation of it for personal benefit can establish individual
liability. The court nowhere stated that these circumstances
were necessary conditions for finding individual liability. In
fact, plaintiffs reference several cases in which non-owner,
individual defendants were found joint and severally liable
with corporate defendants for violations of the FTC Act.
See Pl.'s Mem. of Law in Opp. to Chiang Mot. to Dismiss
(Doc. No. 183) (“Pl.'s Opp. to Chiang Mot. to Dismiss”) at
13 (listing cases). Rather, authority to control the company
is sufficient and can be evidenced by, among other things,


“active involvement in business affairs and the making of
corporate policy, including assuming the duties of a corporate


officer.” FTC v. Amy Travel Serv., Inc., 875 F.2d 564,


573 (7th Cir.1989) (citing FTC v. Kitco of Nevada, Inc.,


612 F.Supp. 1282, 1292 (D.Minn.1985)); FTC v. Med.
Billers Network, Inc., 543 F.Supp.2d 283, 320 (S.D.N.Y.2008)


(citing Amy Travel ). The Amended Complaint pleads
such allegations: plaintiffs allege that Chiang was an officer
of LeadClick and “formulated, directed, controlled, had the
authority to control, or participated in the acts and practices”
described in paragraphs 25 through 40 of the Amended
Complaint. Am. Compl. ¶ 15. In those paragraphs, plaintiffs
allege specific acts by LeadClick and Chiang, including
the following: the hiring of affiliate marketers to generate
leads for the LeanSpa defendants, monitoring the affiliate
marketers' use of fake news sites, discussing with the LeanSpa
defendants the pairing of their products on the fake news sites,
and discussing strategy intended to disguise the high rate of
chargebacks generated by LeadClick's deceptive marketing
practices. Id. ¶¶ 25, 38–40. Plaintiffs also allege that Chiang
met with Mizhen to discuss LeadClick's “use of blogs or
fake news sites to market [the LeanSpa Entities'] products
and obtain consumer leads.” Id. ¶ 28. Chiang argues that
this allegation is “inadequate” because it fails to identify
“specifics about the substance” of such discussions. Chiang
Mem. Mot. to Dismiss at 9. However, alleging that Chiang (an
officer of LeadClick) spoke with Mizhen (the owner of the
LeanSpa Entities) regarding the use of the fake news sites is
sufficient to plausibly state Chiang's participation in or control
over LeadClick's actions. Moreover, plaintiffs' allegations are
not merely conclusory. They identify specific acts that Chiang
and LeadClick took regarding the fake news sites, including,
in at least one instance, a discussion Chiang had with Mizhen
about LeadClick's alleged deceptive practices.


Chiang also argues that his position as “division manager ...
acting in the normal course of the corporation's business”
stands in contrast to the “direct and substantial” involvement
of defendants in other cases. Id. at 8–9 (citing cases).
However, none of the cases Chiang cites occurred in
the context of a motion to dismiss. See, e.g., FTC v.
Cyberspace.com, *279  LLC, No. C00–1806L, 2002 WL
32060289 (W.D.Wash. Jul. 10, 2002) (summary judgment);
FTC v. Bronson Partners, LLC, 564 F.Supp.2d 119
(D.Conn.2008) (summary judgment). In those cases, the
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parties had the benefit of discovery. 3  Here, at the motion
to dismiss stage, the question is not whether plaintiffs have
provided sufficient evidence, but rather, whether they have
sufficiently made a plausible claim that they are entitled
to relief. Under this standard, the allegations mentioned
above plausibly support a claim that Chiang was directly
and substantially involved in LeadClick's activities regarding
the allegedly deceptive content at issue. At the summary
judgment stage, after the parties have engaged in discovery,
Chiang will be entitled to challenge whether there is evidence
sufficient to merit a trial.


Plaintiffs have also plausibly alleged Chiang's knowledge of,
or reckless indifference to, the alleged misrepresentations.


See Stefanchik, 559 F.3d at 931 (9th Cir.2009). A court
may consider an individual's “degree of participation” in
the corporation's affairs as “probative of [that individual's]


knowledge.” Amy Travel, 875 F.2d at 574 (citing FTC
v. Int'l Diamond Corp., 1983 WL 1911 at *5 (N.D.Cal.
Nov. 8, 1983)). Here, the same allegations cited above
that supported prong one also plausibly allege Chiang's
knowledge or reckless indifference. Allegations that the
LeadClick defendants (a term that includes Chiang) hired
affiliate marketers and monitored those marketers' use of
the fake news sites plausibly supports the claim that
Chiang participated in and was involved in LeadClick's
activities. Moreover, plaintiffs alleged that Chiang, “[a]s
an officer and representative of LeadClick,” coordinated
with Mizhen regarding LeadClick's “use of blogs or fake
news sites” and “discussed the LeanSpa Defendants' monthly
sales and chargeback levels.” Am. Compl. ¶ 28. As pled,
these allegations plausibly suggest Chiang's participation in
LeadClick's activities as they related to the affiliate marketers
and fake news sites. Chiang argues that plaintiffs' allegations
do not plead reckless indifference, and he attempts to contrast
the facts in the Amended Complaint with those described
by the Ninth Circuit in another case. Chiang Mem. Mot. to


Dismiss at 11 (citing FTC v. Neovi, Inc., 604 F.3d 1150,
1156 (9th Cir.2010)). However, Neovi was decided at the
summary judgment stage. The FTC had access to a factual
record developed through discovery, which is unavailable at
the motion to dismiss stage. Based on the allegations in the
Amended Complaint, plaintiffs have alleged sufficient facts
to plausibly support the second prong.


The allegations that establish Chiang's personal liability
under the FTC Act also establish his personal liability under
CUTPA. As this court has noted, “It is well established in
Connecticut that a director or officer who commits [a] tort or
who directs the tortious act done, or participates or operates
therein, is liable to third persons injured thereby, even though
liability may also attach to the corporation for the tort.” Envtl.
Energy Servs., Inc. v. Cylenchar, Ltd., 2011 WL 4829851 at
*6 (D.Conn. Oct. 12, 2011) (quotation marks and citations
omitted) (alteration in original); see  *280  Wall v. Post
Publ'g Co., No. CV 91–03–75–79S, 1992 WL 67382 *1
(Conn.Super. Mar. 26, 1992) (“[P]ersonal liability may attach
in a CUTPA claim where it is alleged that the individual
defendant participates in, controls or directs the acts or
practices of a defendant corporation.”). Moreover, “cases
under the [FTC Act] serve as a lodestar for interpretation of


the open-ended language of CUTPA.” Russell v. Dean
Witter Reynolds, Inc., 200 Conn. 172, 179, 510 A.2d 972
(1986) (listing cases).


Finally, Chiang argues that, even if his personal liability is
established, plaintiffs cannot recover monetarily from him.
According to Chiang, both the FTC Act and CUTPA limit
plaintiffs' recovery to equitable relief, which in this case is the
amount by which he was unjustly enriched. Because “there
is not a single allegation in the Amended Complaint that Mr.
Chiang obtained any unlawful, ill-gotten or wrongly gained
assets from the alleged conduct,” the Amended Complaint
does not allege that he benefited personally from LeadClick's
actions, and plaintiffs may not seek monetary relief. See
Chiang Mem. Mot. to Dismiss at 9, 13–15.


As mentioned previously, the Amended Complaint
establishes Chiang's involvement in LeadClick's deceptive
practices. Further, the FTC Act grants authority to courts to


grant “equitable relief, including monetary relief.” FTC
v. Bronson Partners, LLC, 654 F.3d 359, 365 (2d Cir.2011).
Chiang argues that such relief must be based on a defendant's
unjust enrichment. See Chiang Mem. Mot. to Dismiss at 14


(citing FTC v. Verity Int'l, Ltd., 443 F.3d 48, 67–68 (2d
Cir.2006), cert. denied, 549 U.S. 1278, 127 S.Ct. 1868, 167
L.Ed.2d 317 (2007) (noting that “restitution is measured by
the defendant's gain”)).
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 Plaintiffs allege that Chiang was an officer of LeadClick and
that LeadClick was paid fees for its role in this action. Id. ¶¶
15, 26. Plaintiffs also allege that the LeadClick defendants,
a term that includes Chiang, have been unjustly enriched
by their participation in this scheme. Am. Compl. ¶ 137.
However, the Amended Complaint does not allege any facts
regarding how Chiang was unjustly enriched. The Amended
Complaint does not allege that any of LeadClick's fees went
to Chiang, nor does it allege that Chiang was paid for his role
in the alleged deceptive scheme. Absent such support, these
allegations constitute “[t]hreadbare recitals of the elements of
a cause of action, supported by mere conclusory statements.”


Iqbal, 556 U.S. at 678, 129 S.Ct. 1937 (citing Twombly,
550 U.S. at 555, 127 S.Ct. 1955). Accordingly, the court finds
that plaintiffs have failed to plausibly allege that Chiang was
unjustly enriched by the deceptive conduct at issue.


C. Strano
Finally, Strano seeks to dismiss Count 17 of the Amended
Complaint, the only count alleged against Strano, for failure
to state a claim upon which relief may be granted. See Strano
Mot. to Dismiss (Doc. No. 109). Specifically, Strano argues
that plaintiffs fail to allege facts regarding transfers of ill-
gotten assets to her from any of the other defendants. Mem. of
Law in Support of Strano's Mot. to Dismiss (Doc. No. 109–
1) (“Strano Mem. Mot. to Dismiss”) at 10 (arguing that the
Amended Complaint fails to allege any “factual predicate”
for claims of such transfers). Strano also argues that plaintiffs
had the opportunity to discover such facts, if they existed,
when a court-appointed receiver for the LeanSpa defendants
(the “Receiver”) and plaintiffs “engaged in six months of
discovery,” some of which was directed toward Strano's
involvement. Id. at 12.


 Although plaintiffs have not pleaded Strano's involvement
in great detail, this court finds that the allegations are *281
sufficient to survive a motion to dismiss. A court is permitted
to order equitable relief against a party that has received ill-
gotten funds and that does not have a legitimate claim to those


funds. SEC v. Cavanagh, 155 F.3d 129, 136 (2d Cir.1998)
(describing standard for recovering from relief defendant in
securities enforcement action). Here, plaintiffs allege that
Strano is the spouse of Mizhen, who “owns, directs, or
otherwise controls” the LeanSpa Entities, and who directed,
controlled, and/or participated in the LeanSpa Entities'


deceptive practices. Am. Compl. ¶¶ 9, 13, 16. Plaintiffs also
allege that Strano received “or otherwise benefitted from”
proceeds of the LeanSpa defendants' unlawful practices, that
she “has no legitimate claim” to those funds, and that she
will be unjustly enriched if she does not disgorge those funds.
Id. ¶¶ 134–36. Strano is correct that these allegations do not
specify dates or amounts of any of these alleged transfers.
However, the omission of such details at this stage is not fatal


to plaintiffs' claim. In FTC v. Ivy Capital, Inc., 2011 WL
2118626 (D.Nev. May 25, 2011), the FTC made allegations
against relief defendants that were virtually identical to the


allegations in this case. See id. at *4. The relief defendants
argued that the complaint was insufficiently pleaded because
it failed to allege that the relief defendants participated in
or controlled any wrongdoing or had any knowledge of the


allegedly fraudulent conduct. Id. In denying the relief
defendants' motions to dismiss, the Ivy Capital court noted
that all the FTC needed to allege with respect to the relief
defendants was that the relief defendants (i) received ill-
gotten gains and (ii) have no legitimate claim to the funds.


Id. at *4–5. That court further noted that the motions
to dismiss were based on “pleading standards rather than
the sufficiency of the evidence,” and that “arguments as to
the sufficiency of the evidence ... are inappropriate at this


juncture.” Id. at *5.


While the Ivy Capital court's holding is not binding, this
court finds its reasoning persuasive. The question is whether
plaintiffs have plausibly alleged that Strano received ill-
gotten funds to which she does not have a legitimate claim,


Cavanagh, 155 F.3d at 136, not whether plaintiffs have
alleged facts tracing particular funds to Strano. By alleging a
spousal relationship between Strano and Mizhen, the owner
of the LeanSpa Entities, describing the deceptive conduct of
the LeanSpa defendants, and alleging that Strano received
funds or otherwise benefited from the LeanSpa defendants'
ill-gotten funds, plaintiffs have plausibly alleged a basis for
relief.


V. CONCLUSION
For the foregoing reasons, the Motions to Dismiss filed by
Strano and the LeadClick defendants (Doc. Nos.109, 155) are
DENIED. The Motion to Dismiss filed by Chiang (Doc. No.
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179) is GRANTED in part as to the claim for equitable relief
in the form of money, and DENIED in part. Plaintiffs have
until February 20, 2013 to replead their claims to plausibly
allege how Chiang was unjustly enriched, if they can do so
under the standards set forth above.


SO ORDERED.


All Citations


920 F.Supp.2d 270, 2013-1 Trade Cases P 78,247


Footnotes
1 On November 15, 2012, plaintiffs filed a Consent Motion For Entry Of A Stipulated Preliminary Injunction Order Against


Richard Chiang (Doc. No. 177). Under the terms of the attached Proposed Stipulated Preliminary Injunction Order (Doc.
No. 177–1) (“Chiang Proposed PI Order”), Chiang agrees to, among other things, a freezing of $270,000 worth of his
assets. Chiang Proposed PI Order at 5. This court granted the consent motion and entered the proposed preliminary
injunction order on January 16, 2013. See Doc. No. 196.


2 For purposes of defendants' Motions to Dismiss, this court takes the facts alleged in the Amended Complaint as true and


draws all inferences in plaintiffs' favor. See Lunney v. United States, 319 F.3d 550, 554 (2d Cir.2003).


3 Chiang also cites FTC v. H.N. Singer, Inc., 668 F.2d 1107 (9th Cir.1982), which involved an appeal of a preliminary
injunction entered by the district court below. That case is similarly unhelpful. The Ninth Circuit noted that the district court
had considered “pleadings, memoranda and affidavits” before granting preliminary injunctive relief, and also noted that
defendants did not contest on appeal that the evidence supported finding of preliminary injunctive relief against them.


Id. at 1109.


End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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FAKE NEWS AND FREEDOM OF THE MEDIA  


Andrei Richter* 


ABSTRACT   


The notion of “fake news” has gained great currency in 
intergovernmental policies and regulation. At the same time no general 
approach on how to deal with the phenomena behind the notion has been 
found so far. Some believe “fake news” is the old media practice of 
disseminating “false information” that was somewhat dealt with by the 
League of Nations in the 1930s. Others see “fake news” as a new threat and 
challenge to democracy and international order. This article will differentiate 
disinformation and fake news notions and link the latter with the current 
spread of manipulation in the media.  


Further, this article will summarize the modern response to “fake news.” 
The most recent provisions of the UN, EU and Council of Europe (including 
the European Court of Human Rights) acts will be analyzed. The decisions 
that aim to curtail “fake news” will be reviewed from the perspective of 
international commitments on freedom of expression and freedom of the 
media.  


I. INTRODUCTION  


We all have entered a new world of the media with a speed unheard of 
in human history. The current media environment means not just the non-
stop appearance and development of new media platforms, products of 
convergence of traditional legacy media with the internet and mobile 
telecommunications. The process is accompanied by the revolutionary new 
approaches that media outlets should take towards the reader and/or viewer, 
to their own finances and business models, to the ever-increasing and louder 
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than ever user-generated content, to gate-keeping and news-aggregation. The 
media outlets have lost the ability to control the public dissemination of 
information, and thus to set the public agenda. They have lost the privilege 
of access to confidential sources who now fully use the anonymity that 
internet provides, such as the “black boxes.” Today media tools allow 
politicians and other individuals to bypass traditional media. For example, 
through tweets, and investigative media blogs.  


At least in the short perspective it all leads to weakening of professional 
media entities and places heavier burden on professional journalists. 
Thereby, bringing about an unlimited growth in online media which does not 
necessarily adhere to professional standards of journalism. That creates a 
situation when legitimate expressions of personal views are merged with 
false or doctored information, hate campaigns against individuals, often in a 
political context, with the objective of sewing insecurity and fear that result 
in harming democratic political processes. The advance of new forms of 
digital media, as was noted by the European Parliament, have posed serious 
challenges for quality journalism. These challenges include a decrease in 
critical thinking among audiences making them more susceptible to 
disinformation and manipulation.1  


The most recent developments in the dissemination models for media 
content, mostly online, have brought about the notion of “fake news,” which 
subsequently gained great currency in intergovernmental and national 
policies and regulation.  


Some believe it is an old media practice of disseminating “false 
information” that has been in existence since the media was established and 
journalism became a profession.2 Others see it as a brand new threat and 
challenge to democracy and international order. At the same time no general 
normative, institutional, and judicial framework on how to deal with the 
phenomena behind the notion of “fake news” has been found so far.  


Using the comparative legal method, this article will analyze sources of 
international law to determine their approaches to addressing the 
dissemination of false information or “fake news.” This methodological 
approach provokes relevant sources that are often not observable if the focus 
is on individual international organizations or covenants. Comparative 
studies can reveal the continuity and discrepancies of legal responses in 


                                                
1. See Resolution on EU Strategic Communication to Counteract Propaganda Against it by 


Third Parties, EUR. PARL. DOC. PV 23/11/2016 - 10.6 (2016).  
2. Robert G. Parkinson, Fake news? That’s a Very Old Story., WASH. POST, Nov. 25, 2016, 


https://www.washingtonpost.com/opinions/fake-news-thats-a-very-old-story/2016/ 
11/25/c8b1f3d4-b330-11e6-861652b15787add0_story.html?utm_term=.3497739aeb9d.  
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various contexts that all claim to share common global values of free speech 
and free media. 


II. ENVIRONMENT AND DEFINITIONS  


The current ecosystem of false information online is characterized by 
Syed as a set of the following distinct features: filters – communities – 
amplification – speed – profit incentives.3  


A. Filters 


As Syed observes, “an obvious feature of online speech is that there is 
far too much of it to consume.”4 Syed continues stating that “the networked, 
searchable nature of the internet yields two interrelated types of filters” which 
are categorized as “manual filters,” or “explicit filters.”5 “Explicit filters” 
include search terms or Twitter hashtags, which can be used to prompt 
misinformation. “Implicit filters” are things like algorithms that either watch 
one’s movements or change based on how one manually filters which 
explains the way platforms decide what content to serve an individual user in 
order to maximize his/her attention to the online service.6 


B. Communities  


Filters can create feeds that are insular “echo chambers,” reinforced by 
a search algorithm.7 Syed notes that individuals easily produce information, 
shared in online communities built around affinity, political ideology, 
hobbies, etc. Through developing their own narratives, these communities 
create their own methods to produce, arrange, discount, or ignore new facts.8 
These narratives allow communities to make, as Syed observes, “cloistered 
                                                


3. Nabiha Syed, Real Talk About Fake News: Towards a Better Theory for Platform 
Governance, 127 YALE L.J. F. 337, 346-53 (2017). 


4. Id. 
5. Id.  
6. Id.   
7. Syed refers here to Cass R. Sunstein & Adrian Vermeule, Conspiracy Theories: Causes 


and Cures, 17 J. POL. PHIL. 202 (2009); and also Daniel J. Isenberg, Group Polarization: A Critical 
Review and Meta-Analysis, 50 J. PERSONALITY & SOC. PSYCHOL. 1141 (1986) (explaining the 
interaction between group polarization and other social psychological phenomena). But see Richard 
Fletcher & Rasmus Kleis Nielsen, Are News Audiences Increasingly Fragmented? A Cross-
National Comparative Analysis of Cross-Platform News Audience Fragmentation and 
Duplication, 67 J. COMM. 476 (2017) (finding no support for the idea that online audiences are more 
fragmented than offline audiences). 


8. Joshua Green, No One Cares About Russia in the World Breitbart Made, N.Y. TIMES, July 
15, 2017, http://nytimes.com/2017/07/15/opinion/sunday/no-one-cares-about-russia-in-the-world-
breitbart-made.html. 
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and potentially questionable decisions about how to determine truth—an 
ideal environment to normalize and reinforce false beliefs.”9 


C. Amplification  


Syed notes that this process happens in two stages: “first, when fringe 
ideas percolate in remote corners of the internet, and second, when they seep 
into mainstream media.”10 As Syed further observes, the amplification 
dynamic matters for fake news in two ways:  


First, it reveals how online information filters are particularly prone to 
manipulation—for example, by getting a hashtag to trend on Twitter, or by 
seeding posts on message boards—through engineering the perception that 
a particular story is worth amplifying. Second, the two-tier amplification 
dynamic uniquely fuels perceptions of what is true and what is false.11 


D. Speed 


As Syed notes, “platforms are designed for fast, frictionless sharing.”12 
Frictionless sharing, as Syed notes, accelerates the amplification cycle and 
aids in maximum persuasion. Syed continues stating that  


memes are a convenient way to package this information for distribution: 
they are easily digestible, nuance-free, scroll-friendly, and replete with 
community-reinforcing inside jokes.13  


Syed also notes that, automation software, called “bots,” are credited with 
circulating misinformation, because of how well they can trick algorithmic 
filters by exaggerating a story’s importance.14  


                                                
9. Syed, supra note 3. 
10.  Id. 
11.  Id. 
12.  Id. 
13.  Id. 
14.  Id. citing Joseph Bernstein, Never Mind the Russians, Meet The Bot King Who Helps 


Trump Win Twitter, BUZZFEED NEWS, Apr. 5, 
2017, https://www.buzzfeed.com/josephbernstein/fromutahwithlove?utm_term=.uuqR8aQBo#.ry1
zRKOMD; Robyn Caplan & Danah Boyd, Who Controls the Public Sphere in an Era of 
Algorithms? Mediation, Automation, Power, Data & Society, DATA & SOCIETY, May 15, 2016, 
https://datasociety.net/pubs/ap/MediationAutomationPower_2016.pdf (discussing the power of 
social media outlet algorithms in “nudging” voters); Marc Fisher et al., Pizzagate: From Rumor, to 
Hashtag, to Gunfire in D.C., WASH. POST, Dec. 6, 2016, http://www.washingtonpost.com/ 
local/pizzagate-from-rumor-to-hashtag-to-gunfire-indc/2016/12/06/4c7def50-bbd4-11e6-94ac-
3d324840106c_story.html (detailing the spread of the “Pizzagate” misinformation campaign); 
Philip Howard et al., Junk News and Bots during the U.S. Election: What Were Michigan Voters 
Sharing Over Twitter?, OXFORD INTERNET INST., Mar. 26, 2017, 
http://comprop.oii.ox.ac.uk/research/working-papers/junk-news-and-bots-during-the-u-s-election-
what-were-michigan-voters-sharing-over-twitter/ (discussing the ability of “computational 
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E. Profit Incentives 


Syed states that “social media platforms make ‘fake news’ uniquely 
lucrative.” Syed notes that: 


 Advertising exchanges compensate on the basis of clicks for any article, 
which creates the incentive to generate as much content as possible with as 
little effort as possible. False news, sensationalist in its nature, fits these up-
front economic incentives.15 


Syed finds two noteworthy elements to this “uptick:” First, the mechanics of 
advertising on these platforms such as cheap distribution means more 
money.16 Second, the appearance of advertisements and actual news appear 
almost identical on these platforms which “further muddies the water 
between what is financially motivated and what is not.”17 


The first known mentions of the phrase “fake news” trace back to the 
19th century, but its use mostly remained dormant until the 2016 US 
presidential election campaign.18 Still the Google Books search tool shows 
that there was no significant number of mentions of the term until the 1990s.19 
The usage of the term on the internet skyrocketed in fall 2016, and it was 
picked as word of the year, first, for 2016, by the Australian Macquarie 
Dictionary and then, for 2017, by the UK-based Collins Dictionary, which 
said usage of the term increased 365 percent in 2017.20 


                                                
propaganda” to distribute large amounts of misinformation over social media platforms); Philip N. 
Howard & Bence Kollanyi, Bots, #StrongerIn, and #Brexit: Computational Propaganda during the 
UK-EUReferendum,COMPROPResearchNote 2016.1 (2016), https://arxiv.org/pdf/1606.06356.pdf 
(discussing the use of Twitter bots); Jared Keller, When Campaigns Manipulate Social Media, 
ATLANTIC, Nov. 10, 2010, https://www.theatlantic.com/politics/archive/2010/11/when-campaigns-
manipulate-social-media/66351/ (detailing how political campaigns can use social media to trick 
algorithmic filters on search engines); J.M. Porup, How Mexican Twitter Bots Shut Down 
Dissent, VICE, Aug. 24, 2015, https://motherboard.vice.com/en_us/article/z4maww/how-mexican-
twitter-bots-shut-down-dissent (reporting on the use of twitter bots to attack government critics). 


15.  Syed, supra note 3. 
16.  Id. 
17.  Id. 
18.  The Real Story of 'Fake News', MERRIAM WEBSTER, https://www.merriam-


webster.com/words-at-play/the-real-story-of-fake-news (last visited May 3, 2018). See also Forum 
on Who started the expression ‘fake news’?, ENGLISH LANGUAGE & USAGE STACK EXCH., Mar. 
13, 2017, https://english.stackexchange.com/questions/378178/who-started-the-expression-fake-
news (last visited May 3, 2018).  


19.  “Fake News” Phrase Search, GOOGLE BOOKS NGRAM VIEWER, 
https://books.google.com/ngrams/graph?content=%22fake+news%22&year_start=1986&year_en
d=2017&corpus=15&smoothing=0&share=&direct_url=t1%3B%2C%22%20fake%20news%20
%22%3B%2Cc0 (last visited May 3, 2018).  


20.  Elle Hunt, 'Fake news' named word of the year by Macquarie Dictionary, GUARDIAN, Jan. 
24, 2017, https://www.theguardian.com/australia-news/2017/jan/25/fake-news-named-word-of-
the-year-by-macquarie-dictionary; Julia Hunt, 'Fake news' named Collins Dictionary's official 
Word of the Year for 2017, INDEPENDENT, Nov. 2, 2017, 
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There appears to be no consistent, clear, and straightforward definition 
of the term “fake news.”21 Just months ago the word started being used as a 
catch-all term, Jeremy Peters of the New York Times wrote, “against any 
news they see as hostile to [someone’s] agenda.”22 The most prominent use 
of the term in that meaning was by then US President-elect Donald Trump at 
a press conference claiming that “[CNN is] terrible. ... You are fake news,”  
although CNN follows high standards on accuracy in reporting.23 


The London’s Guardian emphasizes that  
[s]trictly speaking, fake news is completely made up and designed to 
deceive readers to maximise traffic and profit. But the definition is often 
expanded to include websites that circulate distorted, decontextualised or 
dubious information through – for example – clickbait headlines that don’t 
reflect the facts of the story, or undeclared bias.24 
The word “fake” most probably originates in Low English (criminal 


slang) from the 17th century, where it was taken from to colloquial and then 
to mainstream language.25 Today some dictionaries still do not include the 
term partly because of the self-explanatory nature of it.26 Still, “fake news” 
is defined by Cambridge Dictionary as “false stories that appear to be news, 
spread on the internet or using other media, usually created to influence 
political views or as a joke,” and by Macquarie Dictionary as “disinformation 
and hoaxes published on websites for political purposes or to drive web 


                                                
http://www.independent.co.uk/news/uk/home-news/fake-news-word-of-the-year-2017-collins-
dictionary-donald-trump-kellyanne-conway-antifa-corbynmania-a8032751.html. 


21.  Martin Moore, Written Evidence Submitted by the Centre for the Study of Media, 
COMMUNICATION AND POWER, KING’S COLLEGE LONDON (FNW0089) (2017), 
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/culture-
media-and-sport-committee/fake-news/written/48248.html.  


22.  Margaret Sullivan, It’s Time to Retire the Tainted Term ‘Fake News,’ WASH. POST, Jan. 
8, 2017, https://www.washingtonpost.com/lifestyle/style/its-time-to-retire-the-tainted-term-fake-
news/2017/01/06/a5a7516c-d375-11e6-945a76f69a399dd5_story.html?utmterm=.8a8b4e01515d.   


23. Trump Calls CNN “Fake News” (video), N.Y. TIMES (2016) 
https://www.nytimes.com/video/us/politics/100000004865825/trump-calls-cnn-fake-
news.html?mcubz=0; 'Fake news': Trump Tweets glee as Three CNN Journalists Resign over 
Russia Story, GUARDIAN, Jan. 27, 2017, https://www.theguardian.com/media/2017/jun/27/three-
cnn-journalists-resign-over-retracted-trump-russia-story. 


24.  Elle Hunt, What is Fake News? How to Spot It and What You Can Do to Stop It, 
GUARDIAN, Dec. 17, 2016, https://www.theguardian.com/media/2016/dec/18/what-is-fake-news-
pizzagate. 


25.  Anatoly Liberman, “A fake etymology of the word “fake,” with deep thoughts on “Fagin” 
and other names in Dickens,” OUPBLOG, Aug. 23, 2017, https://blog.oup.com/2017/08/fake-fagin-
etymology/. 


26.   “Fake News” is omitted from both the Oxford Dictionary and the Merriam-Webster 
Dictionary, the latter explains its decision to omit the term. See MERRIAM WEBSTER, supra note 18. 
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traffic / the incorrect information being passed along by social media.”27 A 
professor of journalism proposes the following definition: “topical 
information that is false by design and is disseminated through social 
media.”28 Other scholars define it as “news articles that are intentionally and 
verifiably false, and could mislead readers.”29 And, “media reports based on 
deliberately doctored or fabricated evidence.”30 


Facebook emphasizes that “[e]veryone keen to address the problem of 
'fake news' should proceed carefully because it is challenging to draw clear 
lines between hoaxes, satire and opinion.”31  


Some media professionals prefer to consider the term a misnomer and 
avoid its use. Joanne Lipman, Editor-in-Chief of the USA Today Network, 
which comprises over a hundred local media organizations, instituted a rule 
to not use that phrase because it is not correct. She believed that rather “false 
information” and “propaganda” are appropriate.32 


Indeed, “fake news” is a descendant of propaganda, false rumors, and 
political manipulation.33 A recent review of 34 scholarly articles published 
                                                


27.  CAMBRIDGE DICTIONARY, “Fake News” Definition, 
http://dictionary.cambridge.org/us/dictionary/english/fake-news (last visited May 3, 2018); Elle 
Hunt, ‘Fake News’ Named Word of the Year by Macquarie Dictionary, GUARDIAN, Jan. 24, 2017, 
https://www.theguardian.com/australia-news/2017/jan/25/fake-news-named-word-of-the-year-by-
macquarie-dictionary. 


28.  Brian Cathcart, “Written evidence submitted by Brian Cathcart,” UK PARLIAMENT: 
CULTURE MEDIA AND SPORT COMMITTEE (FNW0050), Mar. 2017, 
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/culture-
media-and-sport-committee/fake-news/written/48065.html. 


29.  Hunt Allcott & Matthew Gentzkow, Social Media and Fake News in the 2016 Election, 
31 J. OF ECON. PERSPECTIVES 213 (2017). 


30.  New Political Comm’n Unit, “Written Evidence submitted by New Political 
Communication Unit – Royal Holloway, University of London,” UK PARLIAMENT: CULTURE 
MEDIA AND SPORT COMMITTEE (FNW0066), Mar. 2017, 
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/culture-
media-and-sport-committee/fake-news/written/48178.html.  


31.  “Written evidence submitted by Facebook,” UK PARLIAMENT: CULTURE MEDIA AND 
SPORT COMMITTEE (FNW0121), Mar. 2017, 
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/culture-
media-and-sport-committee/fake-news/written/49394.html.  


32.  Trump and the Media: Media's Challenge of Trump's Daily Attacks, CNN TRANSCRIPTS, 
Dec. 24, 2017, http://transcripts.cnn.com/TRANSCRIPTS/1712/24/rs.01.html. 


33.  Allcott & Gentzkow, supra note 29. See also Edson C. Tandoc, Jr., Wei Lim Zheng & 
Richard Ling, Defining “Fake News”: A Typology of Ccholarly Definitions, DIGITAL JOURNALISM, 
at 2, Aug. 30, 2017; Open University, “Written evidence submitted by the Open University,” UK 
PARLIAMENT: CULTURE MEDIA AND SPORT COMMITTEE (FNW0092), Mar. 2017,  
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/culture-
media-and-sport-committee/fake-news/written/48251.html; Google, “Written evidence submitted 
by Google,” UK PARLIAMENT: CULTURE MEDIA AND SPORT COMMITTEE (FNW0123), Mar. 2017, 
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/culture-
media-and-sport-committee/fake-news/written/68824.html.  See also Wikipedia which lists a 
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between 2003 and 2017 allowed Tandoc, et. al. to determine six ways to 
define “fake news”: satire, parody, fabrication, manipulation, propaganda, 
and advertising. These definitions are based on two dimensions: levels of 
facticity and deception.34 


One way to categorize these meanings is shown in the table below.35 The 
recent usage of the term focuses on the categories marked in red, but the study 
by Tandoc, et. al. shows that the term has been used in different meanings in 
the past by scholars. This also reinforces an opinion that “fake news” has no 
coherent meaning. 


 


 


In his turn, Wardle placed “fake news” in the following seven 
compartments:  


1. Satire or parody (no intention to cause harm but has potential to fool). 
2. False connection (when headlines, visuals of captions don't support the 
content). 
3. Misleading content (misleading use of information to frame an issue or 
an individual). 
4. False content (when genuine content is shared with false contextual 
information). 
5. Imposter content (when genuine sources are impersonated). 
6. Manipulated content (when genuine information or imagery is 
manipulated to deceive). 
7. Fabricated content (new content is 100% false, designed to deceive and 
do harm).36 


                                                
number of fake news stories from the past with their respective sources,  
https://en.wikipedia.org/wiki/Fake_news (last visited May 4, 2018). 


34.  Edson C. Tandoc Jr., Wei Lim Zheng & Richard Ling, supra note 33. 
35.  Id. at 12. 
36.  Claire Wardle, Fake News. It’s complicated., FIRST DRAFT, Feb. 16, 2017, 


https://firstdraftnews.com/fake-news-complicated/. 
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Disinformation, misinformation, and propaganda all have somehow 
similar meanings as “fake news.” Important factors to separate the terms are, 
however, the intent and motivation of the speaker, and the media used to 
disseminate the narrative. 


Definitions of “disinformation” range from “false information 
deliberately and often covertly spread (as by the planting of rumors) in order 
to influence public opinion or obscure the truth” (Merriam-Webster), and 
“false information spread in order to deceive people” (Cambridge), to “false 
information which is intended to mislead, especially propaganda issued by a 
government organization to a rival power or the media” (Oxford).37 The 
origins of the term apparently trace back to the Russian neologism 
“dezinformatsiya.”38 


In its turn, “misinformation” means “incorrect or misleading 
information” (Merriam-Webster), “wrong information, or the fact that people 
are misinformed/information intended to deceive” (Cambridge), or “false or 
inaccurate information, especially that which is deliberately intended to 
deceive” (Oxford).39  


The definition of “propaganda” is more ambiguous: while “fake news” 
is always false, propaganda might be true.40 However, the aim to influence 
people’s opinion connects the terms (contrasted with misinformation which 
might be used for an honest mistake).41 “Fake news” undoubtedly remains 
today a major tool of propaganda. 


There are no results in either of the above dictionaries (Merriam-
Webster, Cambridge, Oxford) for another term close in meaning, “false 
information,” a reason for this perhaps lies in the self-explicatory nature of 
the phrase. 
                                                


37.  MERRIAM WEBSTER, Definition of “Disinformation,” https://www.merriam-
webster.com/dictionary/disinformation (last visited May 3, 2018); CAMBRIDGE DICTIONARY, 
Definition of “Disinformation,” http://dictionary.cambridge.org/dictionary/english/disinformation 
(last visited May 3, 2018); OXFORD DICTIONARY, Definition of “Disinformation,” 
https://en.oxforddictionaries.com/definition/disinformation (last visited May 3, 2018).  


38.  According to Russian sources, the first office to design and implement disinformation 
campaigns (through the press in particular) was Dezinformburo, established by the Soviets in 1923. 
See Evgeniy Zhirnov, Dezinformburo: 80 Years of Soviet Disinformation Service 
[Дезинформбюро: 80 лет советской службе дезинформации], KOMMERSANT DAILY, Jan. 13, 
2003, at, 7, https://www.kommersant.ru/doc/358500.  


39.  MERRIAM WEBSTER, Definition of “Misinformation,” https://www.merriam-
webster.com/dictionary/misinformation (last visited May 3, 2018); CAMBRIDGE DICTIONARY, 
Definition of “Misinformation”, http://dictionary.cambridge.org/dictionary/english/misinformation 
(last visited May 3, 2018); OXFORD DICTIONARY, Definition of “Misinformation,” 
https://en.oxforddictionaries.com/definition/misinformation (last visited May 3, 2018).  


40.  Cathcart, supra note 28.  
41. See Propaganda and Freedom of the Media, ORGANIZATION FOR SECURITY AND CO-


OPERATION IN EUROPE 31-38 (Vienna, 2015), http://www.osce.org/fom/203926. 
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What are the important differences between “fake news” and other 
similar terms? While disinformation implies a thoughtful action to mislead 
and confuse, misinformation primarily refers to honest mistakes (although it 
might as well be used for deliberate falsity). Based on the definitions cited 
above, “fake news” is closer to disinformation and disinformation-based 
propaganda as they mostly imply an intent to deceive and mislead.42  


Disinformation and “fake news” remain somewhat different, however, 
as the former generally refers to large-scale, orchestrated political and 
military actions to deceive people, while “fake news” might be sporadic and 
applied as part of a more general mosaic, often aimed at confusing population 
or arguing that there is no truth in the media, or elsewhere in the world. It 
may run for other reasons, such as a careless desire to earn revenue from 
online advertising.43 


The most significant distinction between “fake news” and more 
traditional terms seems to be the fact that explains the recent boom in the use 
of this notion. “Fake news” is special both to disinformation and 
misinformation by its use of the media, as it is primarily spread on social 
media and elsewhere on the internet; the other terms do not postulate the way 
of dissemination.44 


III. INTERNATIONAL LAW AND POLICY  


The problem of how to counteract the dissemination of false reports and 
information has naturally existed since the birth of the press. The desire to 
find a solution raises with the growth of media influence, intensified today 
with the role that social media plays in informing the public.  


A. United Nations  


One of the recurring issues within the United Nations at its dawn was the 
maintenance of peace and the building of friendly relations among States. 
The use of false and distorted reports – a basic instrument of political 
propaganda – was considered a major threat to peace and a deterrent to the 


                                                
42.  Alison Wakefield, “Written evidence submitted by Dr. Alison Wakefield, Institute of 


Criminal Justice Studies, University of Portsmouth,” UK PARLIAMENT: CULTURE MEDIA AND 
SPORT COMMITTEE (FNW0103), Mar. 2017, 
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/culture-
media-and-sport-committee/fake-news/written/48275.html.  


43.  Emma Jane Kirby, The City Getting Rich from Fake News, BBC NEWS, Dec. 5, 2016, 
http://www.bbc.com/news/magazine-38168281.  


44.  Cathcart, supra note 28. 
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institution of a productive dialogue among countries.45 At that time the 
United Nations, in preparation to its Conference on Freedom of Information 
adopted a Resolution of its General Assembly, invited the Governments of 
States Members to,  


study such measures as might, with advantage, be taken on the national 
plane to combat, within the limits of constitutional procedures, the diffusion 
of false or distorted reports likely to injure friendly relations between 
States.46 
The majority of democracies then replied that false information is 


usually counteracted by official denials and press conferences, while the 
governments should assure the availability of a multiplicity of unfettered 
sources of news and information. Provided the peoples of a democracy have 
access to sufficient information from diverse sources, they are competent to 
distinguish the true from false and the wise from stupid, and on the basis of 
their judgment to form their own opinions and make their own decisions.47 


When deliberating what would become Article 19 of the International 
Covenant on Civil and Political Rights (ICCPR) and the never opened for 
signature or ratification Convention on Freedom of Information the Drafting 
Committee of the Commission on Human Rights submitted a particular 
provision. 48  The provision suggested that the right to freedom of expression 
– which carries with it duties and responsibilities – may be subject to 
restrictions with regard to “the systematic diffusion of deliberately false or 
distorted reports which undermine friendly relations between peoples and 
States.” 49 The United States of America voiced opposition to this particular 
provision, though the issue of whether false news published with the intention 
of disrupting international peace was to be addressed in the ICCPR would 
resurface throughout the long drafting process. In particular, the United 
States and its allies saw that this limitation would require unacceptable 
censorship in order to determine what the true facts were. The US delegate 
in particular stated that “[t]he prosecution of offenders [of this restriction] 


                                                
45.  Ambeyi Ligabo, Civil and Political Rights, Including the Question of Freedom of 


Expression, REPORT OF THE SPECIAL RAPPORTEUR, U.N. Doc. E/CN.4/2005/64, Dec. 17, 2004, 17.  
46.  See UNITED NATIONS, “Measures to Counteract False Information” in FREEDOM OF 


INFORMATION; A COMPILATION (Lake Success, V1, 1950). 
47.  Id. at 204-05, 211, 214, 217.   
48. A draft Convention appeared on the agenda of each regular session of the U.N. General 


Assembly from 1962 to 1980. See Ligabo, supra note 45.   
49.  MICHAEL G. KEARNEY, THE PROHIBITION OF PROPAGANDA FOR WAR IN 


INTERNATIONAL LAW 84 (Oxford University Press, 2007). 
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would not cure the evil. The cause of objectionable reports was political and 
could not be decided by tribunals.”50 


The provision on false reports was narrowly voted down in 1950 in the 
UN Commission on Human Rights (6:5 with four abstentions).51 In further 
discussions, now within the Third Committee of the UN General Assembly 
(1952) a ban on “dissemination of slanderous rumours which undermined 
relations between States” was reintroduced as part of the prohibition of war 
propaganda and incitement to national, racial or religious hatred, though also 
not for long.52 The drafters of the European Convention on Human Rights 
also considered the above UN’s language, but they too opted not to 
incorporate it.53 


Post-World War II both Articles 19 and 20 of the International Covenant 
on Civil and Political Rights (ICCPR) are a good reminder of both the 
essence of freedom of expression and the responsibilities that its exercise 
carries alongside. The former says: 


1. Everyone shall have the right to hold opinions without interference.  
2. Everyone shall have the right to freedom of expression; this right shall 
include freedom to seek, receive and impart information and ideas of all 
kinds, regardless of frontiers, either orally, in writing or in print, in the form 
of art, or through any other media of his choice.  
3. The exercise of the rights provided for in paragraph 2 of this article carries 
with it special duties and responsibilities. It may therefore be subject to 
certain restrictions, but these shall only be such as are provided by law and 
are necessary:  


(a) For respect of the rights or reputations of others;  
(b) For the protection of national security or of public order (order 
public), or of public health or morals.54 


Article 20 stipulates: 
1. Any propaganda for war shall be prohibited by law.  


                                                
50.  Commission on Human Rights, Sixth Session Provisions Concerning Freedom of 


Information in the Draft Covenant on Human Rights, U.N. ECONOMIC AND SOCIAL COUNCIL, U.N. 
Doc. E/CN.4/360, May 2, 1950. 


51.  KEARNEY, supra note 49, at 85, 89-90. 
52.  Id. at 116. 
53.  Tarlach McGonagle, “Fake News”: False Fears or Real Concerns?,  35 NETHERLANDS 


Q. OF HUMAN RIGHTS 203-09 (2017).  
54.  United Nations, International Covenant on Civil and Political Rights, INT’L COVENANT 


ON HUMAN RIGHTS, (adopted and opened for signature, ratification and accession by General 
Assembly Resolution 2200A (XXI) of Dec. 16, 1966), Mar. 1976.  
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2. Any advocacy of national, racial or religious hatred that constitutes 
incitement to discrimination, hostility or violence shall be prohibited by 
law.55 
Relevant UN human rights bodies have made it clear that criminalizing 


“false” news is inconsistent with the right to freedom of expression. For 
example, commenting on the domestic legal system of Cameroon, the UN 
Human Rights Committee stated that “the prosecution and punishment of 
journalists for the crime of publication of false news merely on the grounds, 
without more, that the news was false, [is a] clear violation of Article 19 of 
the Covenant.”56 


On another occasion, the UN Human Rights Committee pointed that the 
sections of the media law dealing with false information unduly limited the 
exercise of freedom of opinion and expression as provided for under Article 
19 of the Covenant. In this connection, the Committee was  


concerned that those offences carried particularly severe penalties when 
criticism was directed against official bodies as well as the army or the 
administration, [. . .] a situation which inevitably resulted in self-censorship 
by the media when reporting on public affairs.57 
On yet another occasion, the UN Human Rights Committee reiterated 


that false news provisions “unduly limit the exercise of freedom of opinion 
and expression.”58 It has taken this position even with respect to laws which 
only prohibit the dissemination of false news that causes a threat of public 
unrest.59 


In 2000, the UN Special Rapporteur on the promotion and protection of 
the right to freedom of opinion and expression urged all Governments to 
ensure that “press offenses are no longer punishable by terms of 
imprisonment, except in cases involving racist or discriminatory comments 
or calls to violence.”60 He singled out such offences as publishing or 


                                                
55.  Id. Among the countries that made reservations in relation to Art.20 were Belgium, 


Denmark (as recently as 2014), Finland, France, Iceland, Ireland, Lichtenstein, Luxemburg, 
Netherlands, Norway, Sweden, Switzerland and the USA.  


56.  Consideration of Reports Submitted by States Parties Under Article 40 of the Covenant: 
Concluding Observations of the Human Rights Committee, Cameroon, INT’L COVENANT ON CIVIL 
AND POLITICAL RIGHTS, U.N. Doc. CCPR/C/79/Add.116, Nov. 1999, ¶ 24.  


57.  Consideration of Reports Submitted by States Parties Under Article 40 of the Covenant: 
Concluding Observations of the Human Rights Committee, Tunisia, INT’L COVENANT ON CIVIL 
AND POLITICAL RIGHTS, U.N. Doc. CCPR/C/79/Add.43, Oct. 1994. 


58.  [19th Annual] Report of the Human Rights Committee, UNITED NATIONS, U.N. Doc. 
A/50/40, Oct. 3, 1995, at § 89.  


59.  Id.  
60.  Abid Hussain, Report of the Special Rapporteur on the Promotion and Protection of the 


Right to Freedom of Opinion and Expression, COMMISSION ON HUMAN RIGHTS, U.N. Doc. 
E/CN.4/2000/63, Jan. 18, 2000, at §205. 
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broadcasting “false” or “alarmist” information, where “prison terms are both 
reprehensible and out of proportion to the harm suffered by the victim […] 
as punishment for the peaceful expression of an opinion constitutes a serious 
violation of human rights.”61 


Finally, in 2017 the UN Special Rapporteur on the promotion and 
protection of the right to freedom of opinion and expression together with the 
Organization for Security and Co-Operation in Europe (OSCE) 
Representative on Freedom of the Media, the Organization of American 
States (OAS) Special Rapporteur on Freedom of Expression and the African 
Commission on Human and Peoples’ Rights Special Rapporteur on Freedom 
of Expression and Access to Information issued a Joint declaration on 
freedom of expression and “fake news,” disinformation and propaganda (to 
be reviewed below).62 


 B. Right of Correction or Reply   


Related to the issue of false information in the context of international 
organizations is the debate and conclusions reached at different fora on the 
right to correction or reply as both a defense from information attacks from 
one state against another and as a human right.  


The right is a controversial issue in the field of media law. While it may 
be provided in the Constitution of Greece, former Yugoslav Republic of 
Macedonia, Portugal, Slovenia, Turkey and Ukraine, there is no general right 
of reply in the U.K. or U.S.63 The controversy surrounding the right of reply 
in relation to freedom of the media is that, on the one hand, it might be 
limiting free speech because it requires the media outlets to provide time and 
space for a correction that is unacceptable to their editorial line. On the other, 
it can be viewed as expanding freedom of expression by fostering a public 
debate and by providing a greater flow of information.  


                                                
61.  Id.  
62.  Joint Declaration on Freedom of Expression and “Fake News”, Disinformation and 


Propaganda, ORGANIZATION FOR SECURITY AND CO-OPERATION IN EUROPE, March 3, 2017, 
https://www.osce.org/fom/302796.  


63.  DAVID THÓR BJÖRGVINSSON, The Right of Reply, in FREEDOM OF EXPRESSION: ESSAYS 
IN HONOUR OF NICOLAS BRATZA 163, 166-67 (Wolf Legal, 2012); see also Kyu Ho Youm, The 
Right of Reply and Freedom of the Press: An International and Comparative Perspective, 76 GEO. 
WASH. L. REV. 1017, 1017-21 (2008). 
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In early 1950s a French initiative led the UN General Assembly to adopt 
the Convention on the International Right of Correction aimed to maintain 
peace and friendly relations among nations.64 It considered that,  


as a matter of professional ethics, all correspondents and information 
agencies should, in the case of news dispatches transmitted or published by 
them and which have been demonstrated to be false or distorted, follow the 
customary practice of transmitting through the same channels, or of 
publishing, corrections of such dispatches  


(both the “correspondents” and “information agencies” were broadly defined 
therein).65  


The Convention acknowledged the impracticality to establish an 
international procedure for verifying the accuracy of media reports that might 
lead to the imposition of penalties for the dissemination of false or distorted 
reports. However, it did prescribe that if a contracting State’s international 
relations or “national prestige or dignity” suffers from false or distorted by a 
news dispatch, it has the right to submit its version of the facts to those States 
where such dispatch has been disseminated, with a copy to the journalist and 
media outlet concerned to enable a correction. Then, within five days, the 
recipient State is obliged to release the correction to the media operating in 
its territory. In case of failure to do so, the correction will be given 
appropriate publicity by the UN Secretary-General.  


Nevertheless, the Convention on the International Right of Correction 
has rarely been enforced in the past years. Thus, it is not clear how effectually 
it has served its original purpose.66 


While the individual’s right to reply or correction did not enter the 
universal documents on human rights, regional conventions pay some respect 
to its existence. The 1969 American Convention on Human Rights, stipulates 
in Article 14 (“Right of Reply”) that:  


1. Anyone injured by inaccurate or offensive statements or ideas 
disseminated to the public in general by a legally regulated medium of 
communication has the right to reply or to make a correction using the same 
communications outlet, under such conditions as the law may establish. 
2. The correction or reply shall not in any case remit other legal liabilities 
that may have been incurred. 
3. For the effective protection of honor and reputation, every publisher, and 
every newspaper, motion picture, radio, and television company, shall have 


                                                
64.  UNITED NATIONS, Convention on the International Right of Correction, in TREATY 


SERIES 191 (New York, Vol. 435, 1953) (entered into force on August 24, 1962), (the Convention 
has 12 signatories and 17 parties).  


65.  Id. at 194. 
66.  Youm, supra note 63 at 1023-24.  
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a person responsible who is not protected by immunities or special 
privileges.67 
The problem with the above provisions might include the presumed 


automatic nature of the right of reply if any “inaccurate” statements – or ideas 
[sic] are disseminated. Interestingly enough, the right to refute ideas stands 
only in the English official translation, while the Spanish original or other 
translations of the norm do not contain the word.68 Still the Inter-American 
Commission on Human Rights held an advisory opinion that the right of reply 
applies only to statements of facts, not expression of opinion.69 


It is important to watch the possible phenomena of interpretation of this 
Convention by the Inter-American Court of Human Rights, competent with 
respect to matters relating to the fulfilment of the commitments made by the 
States Parties, of the “right to truth.” Kearney sees a possibility that taken its 
existing jurisprudence on this right in relation to the families of persons who 
“disappeared” during dictatorships it can be spread to the area of freedom of 
expression, as the current restrictions to the freedom in Article 13 (5) have 
“historically been premised on falsities, manipulation of the truth, and the 
withholding of information.”70 


A Council of Europe instrument, the 1989 European Convention on 
Transfrontier Television, envisioned in its Article 8 (“Right of reply”):  


1. Each transmitting Party shall ensure that every natural or legal person, 
regardless of nationality or place of residence, shall have the opportunity to 
exercise a right of reply or to seek other comparable legal or administrative 
remedies relating to programmes transmitted by a broadcaster within its 
jurisdiction […]. In particular, it shall ensure that timing and other 
arrangements for the exercise of the right of reply are such that this right 
can be effectively exercised. The effective exercise of this right or other 
comparable legal or administrative remedies shall be ensured both as 
regards the timing and the modalities. 


                                                
67.  American Convention on Human Rights “Pact of San Jose, Costa Rica,” ORGANIZATION 


OF AMERICAN STATES, Nov. 22, 1969, http://www.oas.org/dil/treaties_B-
32_American_Convention_on_Human_Rights.htm.  


68. Enhancing Canada's Role in the OAS: Canadian Adherence to the American Conv. on 
Human Rights, STANDING SENATE COMM. ON HUMAN RIGHTS, May 2003, Part IV (B)(3), 
https://sencanada.ca/Content/SEN/Committee/372/huma/rep/rep04may03part1-e.htm.  


69.  Youm, supra note 63 at 1025.  
70.  See KEARNEY, supra note 49 at 180: “Any propaganda for war and any advocacy of 


national, racial, or religious hatred that constitute incitements to lawless violence or to any other 
similar action against any person or group of persons on any grounds including those of race, color, 
religion, language, or national origin shall be considered as offenses punishable by law.” Id. at 180 
n.352. 
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2. For this purpose, the name of the programme service or of the broadcaster 
responsible for this programme service shall be identified in the programme 
service itself, at regular intervals by appropriate means.71 
According to the Convention’s Explanatory Report a right of reply 


within the meaning of the Convention is a right exercised by a natural or legal 
person in order to correct inaccurate facts or information, in cases where such 
facts or information concern him/her or constitute an attack on his/her 
legitimate rights (especially in regards to his or her dignity, honor or 
reputation). The modalities of exercise of this right are determined by the 
transmitting party: right of reply, right of correction, right of rectification, 
right of recourse to special bodies or procedures. A right of reply or other 
comparable legal or administrative remedies are transfrontier in character. 
Therefore, they may be exercised equally by nationals and non-nationals, 
residents and non-residents of Parties to the Convention.72 


A basis for this provision is the 1974 Council of Europe Resolution on 
the Right of Reply.73  Its aim was to: 


provide the individual with adequate means of protection against the 
publication of information containing inaccurate facts about him, and to 
give him a remedy against the publication of information, including facts 
and opinions, that constitutes an intrusion in his private life or an attack on 
his dignity, honour or reputation, whether the information was conveyed to 
the public through the written press, radio, television or any other mass 
media of a periodical nature.74 


In practice this called for natural and legal persons irrespective of nationality 
or residence (with the exclusion of the state and other public authorities) to 
have an effective possibility for the correction, without undue delay, of 
incorrect facts relating to them which they have a justified interest in having 
corrected, such corrections being given, as far as possible, the same 
prominence as the original publication. 


In 2004 the Council of Europe revised its 30-year-old right-of-reply 
resolution to reflect technological changes and the online media.75 It 
recommended that the governments of the member states should examine 


                                                
71. European Convention on Transfrontier Television, COUNCIL OF EUROPE, May 5, 1989, 


Art. 8, https://www.coe.int/en/web/conventions/full-list/-/conventions/rms/090000168007b0d8.   
72. Explanatory Report to the European Convention on Transfrontier Television, COUNCIL OF 


EUROPE, 1989, ¶¶ 168-70, https://rm.coe.int/16800cb348.  
73.  Res. (74) 26: On the Right of Reply – position of the Individual in Relation to the Press, 


COUNCIL OF EUROPE COMM. OF MINISTERS, July 2, 1974, https://rm.coe.int/16805048e1. 
74.  Id. 
75.  Rec (2004) 16 [1]: On the Right of Reply in the New Media Environment, COUNCIL OF 


EUROPE COMMITTEE OF MINISTERS, Dec. 15, 2004, 
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805db3b6.  
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and, if necessary, introduce in their domestic law or practice a right of reply 
or any other equivalent remedy, which allows a rapid correction of incorrect 
information in online or off-line media along the lines of eight particular 
minimum principles. The right of reply in its view should protect any legal 
or natural person from any information presenting inaccurate facts 
concerning that person and affecting his or her rights, while the dissemination 
of opinions and ideas must remain outside the scope of the Recommendation.  


Most recently the need of the Member States of the Council of Europe 
to recognize in their national law and internal practice a right of reply or any 
other equivalent remedy to allow a rapid correction of incorrect information 
in online and offline media was reiterated in its Parliamentary Assembly’s 
resolution aimed to address challenges of online media and journalism.76 


The existing limited case law of the European Court of Human Rights 
proves that reply and rectification need to be separated, the right of reply 
applies not only to private individuals, but also to public authorities, and that 
the right does not give an unfettered right of access to the media in order to 
put forward one’s opinions.77  


The European Union’s Directive on Audiovisual Media Services 
followed the path set by the Council of Europe by providing a clear-cut right 
of reply in television broadcasting. Its Chapter IX, Article 28 prescribes in 
particular that:  


Without prejudice to other provisions adopted by the Member States under 
civil, administrative or criminal law, any natural or legal person, regardless 
of nationality, whose legitimate interests, in particular reputation and good 
name, have been damaged by an assertion of incorrect facts in a television 
programme must have a right of reply or equivalent remedies. Member 
States shall ensure that the actual exercise of the right of reply or equivalent 
remedies is not hindered by the imposition of unreasonable terms or 
conditions. The reply shall be transmitted within a reasonable time 
subsequent to the request being substantiated and at a time and in a manner 
appropriate to the broadcast to which the request refers.78 


                                                
76.  Res. 2143 (2017): Online Media and Journalism: Challenges and Accountability, 


PARLIAMENTARY ASSEMBLY OF THE COUNCIL OF EUROPE, Jan. 25, 2017, ¶ 12(1)(3), 
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=23455&lang=en.  


77.  Björgvinsson, supra note 63 at 173-75; see also András Koltay, The Right of Reply in a 
European Comparative Perspective, 54 ACTA JURIDICA HUNGARICA 73, 75-76 (2013). 


78.  Directive 2010/13/EU: on the coordination of certain provisions laid down by law, 
regulation or administrative action in Member States concerning the provision of audiovisual media 
services (Audiovisual Media Services Directive), OFFICIAL JOURNAL OF THE EUROPEAN UNION, 
Mar. 10, 2010, http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/ ?uri=CELEX: 
32010L0013&from=EN.  
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Another EU document, a non-binding recommendation of the European 
Parliament and of the Council of the EU finds that “the right of reply is a 
particularly appropriate remedy in the on-line environment because it allows 
for an instant response to contested information and it is technically easy to 
attach the replies from the persons affected” and says that “it is appropriate 
for the right of reply or equivalent remedies to apply to on-line media, and to 
take into account the specific features of the medium and service 
concerned.”79 


 C. European Union  


The European Parliament, in its landmark 2016 resolution on EU 
strategic communication to counteract propaganda, laid certain policy 
foundations to both anti-EU propaganda and disinformation in legacy and 
social media. The link between propaganda and disinformation was seen 
therein in the following way:  


propaganda against the EU comes in many different forms and uses various 
tools… with the goal of distorting truths, provoking doubt, dividing 
Member States, engineering a strategic split between the European Union 
and its North American partners and paralysing the decision-making 
process, discrediting the EU institutions and transatlantic partnerships… in 
the eyes and minds of EU citizens and of citizens of neighbouring countries, 
and undermining and eroding the European narrative based on democratic 
values, human rights and the rule of law.80 


The link between propaganda and disinformation is seen also in the thesis 
that the former can only be fought by rebutting the latter and making use of 
positive messaging and information.81 


The Resolution also made a distinction between criticism, on the one 
hand, and propaganda or disinformation, on the other, by pointing to “the 
context of political expression, instances of manipulation or support linked 
to third countries and intended to fuel or exacerbate this criticism.” Under the 
circumstances such narratives should provide grounds to question the 
reliability of messages.82 


                                                
79. Recommendation of the European Parliament and of the Council: on the protection of 


minors and human dignity and on the right of reply in relation to the competitiveness of the 
European audiovisual and on-line information services industry, OFFICIAL JOURNAL OF THE 
EUROPEAN UNION, Dec. 20, 2006, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do? 
uri=CELEX:32006H0952:EN:HTML.  


80. Res. 2016/2030 (INI), EUROPEAN PARLIAMENT, November 23, 2016, ¶ 1 (issuing a 
resolution on EU Strategic communication to counteract propaganda against it by third parties). 


81.  Id. at ¶ 46.  
82.  Id. at ¶ 40.  
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The Resolution described the current situation as a growing, systematic 
pressure upon Europeans to tackle information, disinformation and 
misinformation campaigns and propaganda from countries and non-state 
actors (such as transnational terrorist and criminal organizations) in its 
neighborhood, which are intended to undermine the very notion of objective 
information or ethical journalism, casting all information as biased or as an 
instrument of political power, and which also target democratic values and 
interests. The European Parliament saw that targeted information warfare, 
once extensively used during the Cold War, is back as an integral part of 
modern hybrid warfare, defined as  


a combination of military and non-military measures of a covert and overt 
nature, deployed to destabilise the political, economic and social situation 
of a country under attack, without a formal declaration of war.83 
Therefore, the European Parliament encouraged legal initiatives and a 


“truly effective strategy” to be developed at the international and nation 
levels to provide more accountability when dealing with disinformation. 
Apparently, these legal efforts should provide and ensure a framework for 
quality journalism and variety of information by combating media 
concentrations, which have a negative impact on media pluralism.84  


Among other initiatives the Resolution urged to develop media literacy 
and quality journalism education, strengthen the role model of public service 
media, etc.  


It specifically called for reinforcement of the East StratCom task force, 
EU’s main office to combat propaganda and disinformation, including 
through “proper staffing and adequate budgetary resources.”85 Even earlier, 
in 2015, the European Council asked the EU High Representative, Federica 
Mogherini, to submit an action plan on strategic communication to address 
Russia’s ongoing disinformation campaigns. As a result, the EEAS’s East 
StratCom task force was set up in September 2015. It relies heavily on 
volunteers to collect the disinformation stories (over 3,000 disinformation 
examples since 2015) it presents and explains in its weekly newsletters, as 
part of its efforts.86 


                                                
83. Id. at ¶ D.  
84.  Id. at ¶ ¶  35, 46 & 48.  
85. See, “Questions and Answers about the East Stratcom Task Force,” EUROPEAN UNION 


EXTERNAL ACTION, Nov. 8, 2017, https://eeas.europa.eu/headquarters/headquarters-
homepage_en/2116/%20Questions%20and%20Answers%20about%20the%20East%20StratCom
%20Task%20Force; Res. 2016/2030 (INI), supra note 80 at ¶ ¶ 27, 42. 


86.  Naja Bentzen, ‘Fake news’ and the EU’s response, EUROPEAN PARLIAMENTARY 
RESEARCH SERVICES, April 2017, http://www.europarl.europa.eu/RegData/etudes/ATAG/2017/ 
599384/EPRS_ATA%282017%29599384_EN.pdf; See also, Federica Mogherini, High Rep’ve for 
Foreign Affairs, European Union, Speech at “Hybrid threats and the EU: State of play and future 







21 J.  INT’L MEDIA & ENTERTAINMENT LAW  VOL. 8, NO. 2 


Countering disinformation may not be enough. Just recently the External 
Action of the EU noted that:  


Unfortunately, experience tells us that when a fake news is out, it is already 
too late [to counter it]. Reacting is very important, but it is even more crucial 
to make sure that the real news reaches the broadest possible audience, both 
inside and outside our Union. So our first duty is to talk about what we are 
doing, to explain with the maximum of transparency our policies, spread the 
real stories about the positive impact that our European action has on the 
lives of so many people.87  
Following the work of the High Level Expert Group on Fake News and 


Online Disinformation in early 2018, the European Commission came up 
with a Communication to the EP and the Council titled “Tackling online 
disinformation: a European Approach”. In its own words, the 
Communication “presents a comprehensive approach” aimed at responding 
to this phenomenon in the digital world by promoting transparency and 
prioritising “high-quality information, empowering citizens against 
disinformation, and protecting” democracies and policy-making processes in 
the EU.88 


The debate within the EU on “fake news” is very much focused on the 
issue of liability of internet intermediaries for dissemination of provocative 
information. A point of reference here is the 2000 Directive on electronic 
commerce of the European Parliament and of the Council which firmly 
spoke, in its Section 4, that the “information society service providers” were 
not to be liable for mere conduit, caching, or hosting, nor were they obliged 
to monitor the information which they transmitted or stored in particular with 
the aim to actively seek facts or circumstances indicating illegal activity.89 
These rules apply under certain conditions of non-interference and passive 
provision of information society services (Art. 12). Such information society 
services provide a wide range of economic activities which take place online, 
such as those offering online information or commercial communications, or 
those providing tools allowing for search, access and retrieval of data; they 
also include services consisting of the transmission of information via a 
                                                
progress” Conference, Oct. 2, 2017, https://eeas.europa.eu/headquarters/headquarters-
homepage/33141/speech-high-representative-vice-president-federica-mogherini-conference-
hybrid-threats-and-eu_en.  


87.  Id. 
88. Communication from the Commission to the European Parliament, the Council, the 


European Economic and Social Committee and the Committee of the Regions “Tackling online 
disinformation: a European Approach”. COM/2018/236 final. 26 April 2018. 


89.  Directive 1000/31/EC: on certain legal aspects of information society services, in 
particular electronic commerce in the Internal Market, THE EUROPEAN PARLIAMENT AND THE 
COUNCIL OF THE EUROPEAN UNION, June 8, 2000, at Art. 11 § 4, http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:32000L0031&from=EN.  
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communication network, in providing access to a communication network or 
in hosting information provided by a recipient of the service.90 


The above provisions of the “Directive on electronic commerce” do not 
affect the possibility for a court or administrative authority, in accordance 
with the EU Member States' national legal systems, of requiring the service 
provider to terminate or prevent an infringement or establishing a system for 
removal or disabling of access to illegal information (Art. 14). National law 
may indeed establish obligations for the providers to promptly inform the 
competent public authorities of alleged illegal activities undertaken or 
information provided by recipients of their service or to communicate to the 
competent authorities, at their request, information enabling the 
identification of recipients of their service (Art. 15).  


 D. Council of Europe   


Article 10 (“Freedom of expression”) of the Convention for the 
Protection of Human Rights and Fundamental Freedoms (European 
Convention on Human Rights, or ECHR) reads as follows: 


1. Everyone has the right to freedom of expression. This right shall include 
freedom to hold opinions and to receive and impart information and ideas 
without interference by public authority and regardless of frontiers. This 
Article shall not prevent States from requiring the licensing of broadcasting, 
television or cinema enterprises.  
2. The exercise of these freedoms, since it carries with it duties and 
responsibilities, may be subject to such formalities, conditions, restrictions 
or penalties as are prescribed by law and are necessary in a democratic 
society, in the interests of national security, territorial integrity or public 
safety, for the prevention of disorder or crime, for the protection of health 
or morals, for the protection of the reputation or rights of others, for 
preventing the disclosure of information received in confidence, or for 
maintaining the authority and impartiality of the judiciary.91 
The issue of false information was a subject of the Resolution 2143 


(2017) of the Parliamentary Assembly of the Council of Europe (PACE) 
“Online media and journalism: challenges and accountability.”92 The 
                                                


90.  Television and radio broadcasting are not information society services as they are not 
provided at individual request. By contrast, services which are transmitted point to point, such as 
video-on-demand or the provision of commercial communications by email are information society 
services. The use of email or similar individual communications for instance by natural persons 
acting outside their trade, business or profession is neither an information society service.  


91.  European Convention on Human Rights, COUNCIL OF EUROPE, 1950 (as amended by 
Protocol No. 14 (CETS n. 194), Art. 10, https://www.echr.coe.int/ 
Documents/Convention_ENG.pdf.  


92.  Res. 2143 (2017), supra note 76.  
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Resolution referred to an undefined line “between what could be considered 
a legitimate expression of personal views in an attempt to persuade readers 
and disinformation or manipulation.” It noted with concern the growing 
number of online media campaigns designed to misguide sectors of the public 
through intentionally biased or false information, hate campaigns against 
individuals and also personal attacks, often in a political context, with the 
objective of harming democratic political processes.93 


The Resolution suggested a number of steps to be taken by the national 
authorities, such as inclusion of media literacy in the school curricula, 
support to awareness-raising projects and targeted training programs aimed 
at promoting the critical use of online media; and support to professional 
journalistic training.94 


Even before, in another of its resolutions, PACE while acknowledging 
that the internet “belongs to everyone; therefore, it belongs to no one and has 
no borders” and that there is the need to preserve its openness and neutrality, 
noted that internet also “intensifies the risk of biased information and 
manipulation of opinion.”95 Therefore it “must not be allowed to become a 
gigantic prying mechanism, operating beyond all democratic control” or 
“a de facto no-go area, a sphere dominated by hidden powers in which no 
responsibility can be clearly assigned to anyone.”96 The Parliamentary 
Assembly recommended to the member States of the Council of Europe 
considering actions that would prevent the risk of information distortion and 
manipulation of public opinion, mostly through coherent regulations and/or 
incentives for self-regulation concerning the accountability of the internet 
operators.97 


 E. European Court of Human Rights    


The overall bulk of the case law of the European Court of Human Rights 
(ECtHR), established by the European Convention on Human Rights, that 
relates to dissemination of false information is mostly about the restrictions 
or penalties imposed by the national authorities for the protection of the 
reputation or – to a lesser degree – the right to respect for private and family 
life of others.  


                                                
93.  Id. at ¶ 6.  
94. Id. at ¶ 12.1.  
95. Id.  
96.  Res. 1970 (2014): Internet and Politics: the impact of new information and communication 


technology on democracy, PARLIAMENTARY ASSEMBLY, Jan. 29, 2017, ¶ ¶ 12, 14, 
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=20447&lang=en.  


97.  Id. at ¶ 19.9.  
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The national law in the member states of the Council of Europe generally 
says that defamatory accusations should be factually false or ungrounded in 
order to be found by a court liable. A defamatory statement may be declared 
null and void if the defendant has not succeeded in proving its truthfulness. 
In order for defamation to constitute a violation of law, it is generally 
imperative that the information was false, i.e. it was untrue. At the same time, 
a remedy may only be used when the allegedly defamatory statement consists 
of facts, since the truthfulness of value judgments is not susceptible of proof. 
If a statement is found to be defamatory, the person who made it may be 
ordered to pay compensation to the aggrieved party.  


The relevant case law of the ECtHR reveals numerous complaints on a 
possible violation by the restrictions or penalties of the applicant’s right to 
freedom of expression (under the above-cited Article 10 of the ECHR), 
evaluates if the interference with the right to freedom of expression was 
indeed prescribed by law and was necessary in a democratic society, pursued 
a legitimate aim and was proportionate to it. The case law usually takes into 
account the role of the press in a democratic society, public interest factor 
and possible status of the defamed person as a public figure whose limits of 
acceptable criticism are wider than as regards a private individual. In 
addition, the ECtHR is mindful of the fact that journalistic freedom also 
covers possible recourse to a degree of exaggeration, or even provocation.98 
Subject to paragraph 2 of Article 10, freedom of expression is applicable not 
only to “information” or “ideas” that are favorably received or regarded as 
inoffensive or as a matter of indifference, but also to those that offend, shock 
or disturb. Such are the demands of pluralism, tolerance and 
broadmindedness without which there is no “democratic society.”99  


The ECtHR has repeatedly noted that the safeguard afforded by Article 
10 to journalists in relation to their factual reporting on issues of general 
interest is subject to the proviso that they are acting in good faith in order to 
provide accurate and reliable information in accordance with the ethics of 
journalism, that includes an ordinary obligation to verify factual 
statements.100 For example, in the Goodwin case, the ECtHR noted that the 
central rationale for the shielding of journalists’ confidential sources was to 


                                                
98.  See Prager and Oberschlick v. Austria, App. No. 15974/0, 313 EUR. CT. H.R., § 38 (1995).  
99.  See Jersild v. Den., 298 EUR. CT. H.R., §31 (1994); see also Steel and Morris v. the U.K., 


App. No. 68416/01, EUR. CT. H.R., §87 (2005).  
100. See Goodwin v. U.K., App. No. 17488/90, EUR. CT. H.R., § 39 (1996); Fressoz and Roire 


v. Fr., App. No. 29183/95, EUR. CT. H.R., §54 (1999); Bladet Tromso and Stensaas v. Nor., App. 
No. 21980/93, EUR. CT. H.R., § 65 (1999).  
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strengthen “the vital public-watchdog role” of the media and not to adversely 
affect its ability “to provide accurate and reliable information.”101 


At the same time, the ECtHR noted that disinformation per se does not 
fall outside protected freedoms:  


Article 10 of the Convention as such does not prohibit discussion or 
dissemination of information received even if it is strongly suspected that this 
information might not be truthful. To suggest otherwise would… place an 
unreasonable restriction on the freedom of expression… 102 


Despite the dominance of defamation and privacy case law, there are 
several judgments of the European Court of Human Rights that relate to the 
topic of the article by evaluating false statements in a political speech that is 
not related to reputation or private life.  


For example, in a decision of admissibility of an application to the 
ECtHR (Bader v. Austria, 1995) the applicant, an Austrian professor, claimed 
that the public broadcaster ORF disseminated biased information on the need 
of the country’s EU accession which was incompatible with its obligation of 
objectivity under the national Broadcasting Act.103 Bader, therefore, 
requested to annul the results of the EU accession referendum held earlier 
same year.  


However the European Commission of Human Rights (which until 1998 
served as a buffer between applicants and the ECtHR) found that the 
applicant was not actually affected by the claimed violation of his right to 
information and had formed his opinion on the referendum purpose 
irrespective of the possible bias in ORF; it noted that the right to freedom to 
receive information “basically prohibits a Government from restricting a 
person from receiving information that others wish or may be willing to 
impart to him” and Article 10 of the ECHR did not, in general, embody an 
obligation on Governments to impart information to the individual. The 
Commission could not find grounds for the allegation that any alleged 
insufficiency of information provided by the Austrian authorities in relation 
to the above referendum prevented the applicant from the effective exercise 
of his right to freedom of thought. Thus, the application was found 
inadmissible.  


In a judgment on the 2008 case of Balsytė-Lideikienė v. Lithuania the 
ECtHR reviewed an application of the editor and publisher of “Lithuanian 
Calendar – 2000.”104 The applicant complained that her right to free 


                                                
101. Goodwin v. U.K., App. No. 17488/90, Eur. Ct. H.R., § 39 (1996). 
102. Salov v. Ukraine, 65518/01, Judgment, 06/09/2005 ¶ 113.  
103. Id.  
104. Balsytė-Lideikienė v. Lith., App. No. 72596/01, EUR. CT. H.R. (2008).  
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expression was violated by the national authorities that had seized and 
destroyed the calendar she had published and banned its further distribution. 
The seizure of the calendar copies happened after the national authorities (a 
parliamentary committee and the office of the Prime Minister) requested an 
investigation into possible violation of the national law through its 
distribution in bookstores. A particular reason was that the back cover of 
“Lithuanian calendar 2000” contained a map of the Republic of Lithuania, 
where the neighboring territories of the Republic of Poland, the Russian 
Federation and the Republic of Belarus were falsely marked as “ethnic 
Lithuanian lands under temporary occupation.” Moreover, the Foreign 
Ministry of Lithuania received diplomatic notes from the Russian Embassy 
and the Embassy of Belarus. The national courts found neither calls for 
violence, nor expressions of hatred against the ethnic groups or the 
superiority of the Lithuanians over other nationals in the calendar, while the 
negative statements about the Jewish population were not found as anti-
Semitic. However, the courts referred that the publication had caused 
negative reactions from part of society as well as from the diplomatic 
representations of some neighboring States.  


However, the appellate instance attested that the comments in the 
calendar were based on the ideology of extreme nationalism, which rejected 
the idea of civil society's integration and endorsed xenophobia, national 
hatred and territorial claims. It emphasized that the breach of the 
administrative law committed by the applicant was not serious, and that it 
had not caused significant harm to society's interests. Therefore, it affirmed 
an imposition on the applicant of an administrative warning and the 
confiscation of the publication. 


In the ECtHR the Lithuanian Government argued, in particular, that by 
withdrawing the publication from distribution and imposing an 
administrative warning on the applicant, the authorities had sought to prevent 
the spreading of ideas which might violate the rights of ethnic minorities 
living in Lithuania as well as endanger Lithuania's relations with its 
neighbors.  


In its judgment the ECtHR had particular regard to the general situation 
of the Republic of Lithuania. It took into account the Government's 
explanation as to the context of the case that after the re-establishment of the 
independence of the Republic of Lithuania in 1990 the questions of territorial 
integrity and national minorities were sensitive. The ECtHR also noted that 
the publication received negative reactions from the diplomatic 
representations of the Republic of Poland, the Russian Federation and the 
Republic of Belarus. As to the language of the publication it held that the 
applicant “expressed aggressive nationalism and ethnocentrism” thus “giving 
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the Lithuanian authorities cause for serious concern.” The ECtHR found no 
breach of Article 10 of the ECHR.  


In another case the applicants, employees of the Soviet Novosti Press 
Agency (NPA) bureau in Switzerland, complained of being victims of the 
decision of the nation’s collective executive head of government and state, 
the Federal Council, to close their employer (M.S. and P.S. v. 
Switzerland).105 The decision was made on the constitutional provision that 
entitled to expel foreigners who constitute danger for the security of the state. 
This decision was based on the conclusions of a 25-page police report and 
conclusions of the Federal Attorney-General, all classified confidential. 
Apparently, the conclusions said that the report demonstrated that from the 
beginning the NPA bureau in Bern was not about providing information but 
“operated as a centre of disinformation, subversion and agitation.”106 The 
conclusions also said as follows:  


The activities engaged in to influence the political decision-making process 
in our country clearly constitute an interference in Swiss internal affairs. 
They violate Swiss sovereignty and compromise our relations with other 
countries.107 
The ECtHR noted that the closing of the NPA was not intended to punish 


the applicants but to prevent certain activities. In dismissing the application. 
it said the closing “might possibly be an infringement of the fundamental 
rights of the agency but not those of the applicants.”108 


In yet another case against Switzerland that came from the national 
regulator’s ban to use particular satellite dishes enabling to watch Soviet TV, 
a violation of Article 10 was found. The State’s interference was not 
“necessary in a democratic society.”109 The concurring opinion of Judge De 
Meyer said in particular: “The freedom to see and watch and to hear and listen 
is not, as such, subject to States’ authority.”110 


 F.  OSCE Representative on Freedom of the Media     


In a very few cases the OSCE Representative on Freedom of the Media 
(RFOM) dealt with particular instances of the effect of “fake news” on media 
freedom. For example, on 15 March 2010 Dunja Mijatović, the RFOM at that 
time, issued a press release in relation to a panic-spreading fake report carried 
                                                


105. Predecessor to the current information agency called Rossiya Segodnya [Russia Today], 
RUSSIA TODAY, http://xn--c1acbl2abdlkab1og.xn--p1ai/about_us/.  


106. M.S. and P.S. v. Switz., App. No 10628/83, EUR. CT. H.R. (1985). 
107. Id. 
108. Id.   
109. Autronic AG v. Switz., App. No. 12726/87, EUR. CT. H.R. (1990). 
110. Id.  
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on by Georgia's privately owned Imedi television channel, which said that 
President Saakashvili had been assassinated and that Russian troops were 
advancing toward Tbilisi.111 The point of the RFOM’s statement was to 
underline that this particular issue is about irresponsible journalism and the 
impact it may have on media freedom and security:  


Broadcasters and other media outlets ought to behave responsibly and not 
mislead the public by spreading false information. This is of particular 
importance in Georgia and other countries whose societies may be more 
prone to alarm due to recent armed conflicts.112 


This incident, said the OSCE Representative on Freedom of the Media, 
showed that self-regulation principles and mechanisms, which are an 
essential tenet of freedom of speech, need to be expeditiously enhanced and 
strengthened.113 


In 2017 the topic for the 19th annual joint declaration by the United 
Nations (UN) Special Rapporteur on Freedom of Opinion and Expression, 
the OSCE Representative on Freedom of the Media, the Organization of 
American States (OAS) Special Rapporteur on Freedom of Expression and 
the African Commission on Human and Peoples’ Rights (ACHPR) Special 
Rapporteur on Freedom of Expression and Access to Information was chosen 
to be “On freedom of expression and “fake news,” disinformation and 
propaganda.”114 


The free speech rapporteurs took note of the growing prevalence of 
disinformation (sometimes referred to as “false” or “fake news”) and 
propaganda in legacy and social media, fueled by both States and non-State 
actors, and the various harms to which they may be a contributing factor or 
primary cause. The rapporteurs expressed their concern that disinformation 
and propaganda are often designed and implemented so as to mislead a 
population, as well as to interfere with the public’s right to know and the right 
of individuals to seek and receive, as well as to impart, information and ideas 
of all kinds, regardless of frontiers, protected under international legal 
guarantees of the rights to freedom of expression and to hold opinions.115 
They emphasized that some forms of disinformation and propaganda may 
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broadcasters to abide by ethical standards of journalism, OSCE REPRESENTATIVE ON FREEDOM OF 
THE MEDIA, Mar. 15 2010, http://www.osce.org/fom/51949.  
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harm individual reputations and privacy, or incite to violence, discrimination 
or hostility against identifiable groups in society.116 


They also highlighted the importance of unencumbered access to a wide 
variety of both sources of information and ideas, and opportunities to 
disseminate them, and of a diverse media in a democratic society, including 
in terms of facilitating public debates and open confrontation of ideas in 
society, and acting as a watchdog of government and the powerful.117 
Moreover, they acknowledged that the human right to impart information and 
ideas is not limited to “correct” statements, that the right also protects 
information and ideas that may shock, offend and disturb, and that 
prohibitions on disinformation may violate international human rights 
standards, while, at the same time, this does not justify the dissemination of 
knowingly or recklessly false statements by official or State actors.118 In this 
context they welcomed and encouraged civil society and media efforts aimed 
at identifying and raising awareness about deliberately false news stories, 
disinformation and propaganda.119 


The 2017 Joint Declaration specifically referred to the role played by the 
internet and other digital technologies in supporting individuals’ ability to 
access, as well as disseminate information and ideas. Both enable responses 
to disinformation and propaganda, while also facilitating their circulation.120 


The rapporteurs agreed therein on a number of ground laying general 
principles in regard to responses to disinformation and propaganda. They 
would include specific standards on disinformation comprised of (1) a call to 
abolish general prohibitions on the dissemination of information based on 
vague and ambiguous ideas (such as “false news” or “non-objective 
information”) as incompatible with international standards for restrictions on 
freedom of expression, and (2) a call to State actors not to make, sponsor, 
encourage or further disseminate statements which they know or reasonably 
should know to be false (disinformation) or which demonstrate a reckless 
disregard for verifiable information (propaganda).121 Here the rapporteurs 
point to the difference they see between “disinformation” and “propaganda.” 
Moreover, the State actors were urged, in accordance with their domestic and 
international legal obligations and their public duties, to ensure that they 
disseminate reliable and trustworthy information, including about matters of 
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public interest, such as the economy, public health, security and the 
environment.122 


A positive obligation to promote a free, independent and diverse 
communications environment, including media diversity, was put forward by 
the Joint Declaration as a key means of addressing disinformation and 
propaganda. That would include such measures as providing support for the 
production of diverse, quality media content; prohibiting undue 
concentration of media ownership; and rules requiring media outlets to be 
transparent about their ownership structures.123 


In this context the Governments were called to establish clear regulatory 
frameworks for broadcasters to be overseen by a body which is protected 
against political and commercial interference or pressure and tasked to 
promote a free, independent and diverse broadcasting sector. They were also 
urged to ensure the presence of strong, independent and adequately resourced 
public service media, which operate under a clear mandate to serve the 
overall public interest and to set and maintain high standards of journalism.124 


The freedom of expression mandates urged the Governments to take 
measures to promote media and digital literacy, including by covering these 
topics as part of the regular school curriculum and by engaging with civil 
society and other stakeholders to raise awareness about these issues. They 
should also consider other measures to promote equality, non-discrimination, 
intercultural understanding and other democratic values, including with a 
view to addressing the negative effects of disinformation and propaganda.125 


Specific recommendations to the journalists and media outlets included 
support of effective systems of self-regulation whether at the level of specific 
media sectors (such as press complaints bodies) or at the level of individual 
media outlets (ombudsmen or public editors) which include standards on 
striving for accuracy in the news, including by offering a right of correction 
and/or reply to address inaccurate statements in the media. They were called 
to consider including critical coverage of disinformation and propaganda as 
part of their news services in line with their watchdog role in society, 
particularly during elections and regarding debates on matters of public 
interest.126 


In conclusion, the Joint Declaration noted that all stakeholders – 
including intermediaries, media outlets, civil society and academia – should 
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be supported in developing participatory and transparent initiatives for 
creating a better understanding of the impact of disinformation and 
propaganda on democracy, freedom of expression, journalism and civic 
space, as well as appropriate responses to these phenomena.127 


IV. CONCLUSIONS AND RECOMMENDATIONS 


The activity of the media to intentionally disseminate disinformation has 
been in the focus of international organizations for many years. Their main 
concern was a possibility that false news reports would harm international 
relations and cause wars. Fake news phenomenon is a continuation of the 
same threat, but with some distinct new features.  


Those new features relate to the means of dissemination of the untrue 
stories, where the principal instruments are now internet and other 
telecommunications.  


These new vehicles for lies allow for a historically high level of 
information attacks with the participation of thousands of “information 
soldiers” (trolls) and automatic bots do their job 24/7. Fake news cannot be 
stopped at the state borders for technological reasons.  


These lanes of communication generally exclude a possibility to grant 
the right of reply or to ensure even the minimum journalistic rules, such as 
division of facts and opinions. Moreover, the nature of anonymous internet 
allows hiding the ownership of lies at a scale that pales the current standards 
for media transparency, even the least effective ones. 


Disinformation and propaganda hit at the core of the prestige and respect 
the independent media enjoys in a democratic society. Therefore, journalists 
are also victims of intentionally false and manufactured biased news, though 
in most cases they are not their authors.  


The overall aim of this “fake news” activity is not necessarily to make 
one believe in lies but to persuade that everyone lies and there is no truth, or 
perhaps, there are “alternative truths” or “alternative facts.” 


Taken together “fake news” establish a fake cloud of vivid “pluralist 
truth,” which does not need proofs, knowledge, experts or even logic. Such 
“pluralist truth” is hard to be counteracted in a legal sense as it finds 
protection in the international and national standards on free speech. It is hard 
to be counteracted by the state authorities as this would mean violation of the 
very principles of free market of ideas and media pluralism. It is also 
problematic to be counteracted by the governments as it would mean another 
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blow to the freedom of internet and online world, as well as an attempt to 
introduce censorship. 


Historically the democracies have committed to respond to deliberate 
cross-border disinformation that is dangerous to peace and international co-
operation through more openness of the governments, wider access of the 
population to diversified sources of information, right of reply, transparency 
of the media ownership and support for public service broadcasting. 
Dissemination of false and distorted reports – even systematic and 
intentional, even in the narrow cases of them undermining international peace 
– have not been recognized as a reason for restrictions of free expression.  


Discussion shows that there is no effective legal prescription that would 
establish a separate tort or crime of disinformation per se.  


At the same time, those who engage, through the media, in propaganda 
for wars of aggression, in advocacy of national, racial or religious hatred that 
constitutes incitement to discrimination, hostility or violence should not be 
shielded by their right to freedom of expression. Such propaganda and 
advocacy widely use disinformation as its instrument, therefore judicial 
initiatives to provide more accountability in this context should be 
encouraged.  


A possible legal avenue of specific legal regulation of disinformation 
might emerge from a study on the applicability of existing national 
mechanisms that restrict misleading advertising to the cases of “misleading 
news”.  


Legal requirements of transparency for websites with news content will 
be an important effort to strengthen the quality of journalism online. Such 
transparency of the media should be primarily aimed at informing the public 
of the sources of information (and perhaps their finances), rather than be 
limited to the authorities’ perusal alone. 


Currently, “fake news” is more and more viewed as part of the 
transnational information warfare and hybrid wars. The governments look for 
additional concerted efforts to counter this wide-spreading activity. While 
strategically nothing new has yet happened in the international approach to 
false news, there are trends to be watched and studied. 


They include calls to establish barriers to spreading of dangerous lies on 
social platforms. Under challenge is the principle that information service 
providers, as intermediaries, should never be held liable for the third-party 
content relating to their services. Attempts are aimed to achieve greater 
transparency over the algorithms used by information service providers that 
manage and curate information, making their terms of use in line with human 
rights standards and encouraging to develop ethical quality standards 
regarding due diligence of their media services. Additionally, it is considered 
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an important step to set up alert mechanisms against those who regularly post 
insulting or inflammatory text (“trolls”), with a view to excluding them from 
their forums. 


There is a stronger focus on media and online literacy projects. 
Expansion of fact-checking platforms in the reporting process, to enable them 
with a possibility to provide the audience with an access to the professional 
media criticism facilitates, more generally, such literacy. It might be 
important that media literacy programmes include a media freedom literacy 
component, while internet literacy programmes should include an online 
freedom component. While public authorities and politicians might be media-
savvy, they often lack a firm understanding of, and respect for, the role that 
the independent and pluralistic media and internet freedom play in an open 
and democratic society. 


New initiatives are also put forward to support quality professional 
journalistic education and training in order to produce eminent journalistic 
analyses and high editorial standards, which would also promote the 
international values of freedom of expression and media plurality. A practical 
way to strengthen quality journalism could be the establishment of national 
and, perhaps, international syndicates of quality media outlets with high 
professional standards and effective self-regulation. They could serve as an 
economic model to support quality media operating within different markets 
and with no competition between them. 


Efforts are made, at least in Europe, to strengthen the role of independent 
and sustainable public service media (PSM) online. The aim is to make them 
the backbone of traditional journalism with its professional standards, in 
particular through an exercise of the due editorial diligence with regard to 
user-generated or third-party content published on their internet portals. In 
front of the tide of “fake news” the public service media are encouraged to 
be the barrier for lies and manipulation. The role of the PSM involves their 
obligation not to shy away from covering the whole range of issues of public 
interest, including false news and relevant problems if those come into the 
focus of the public’s attention. Strengthening the PSM’s fact-checking in the 
reporting process enables them to provide the audience with access to 
professional media critique and more generally – to facilitate media and 
internet literacy. 
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Oster, [*3]  OSTER LAW FIRM, Washington, DC USA; 
William Alden McDaniel, Jr., BALLARD SPAHR LLP, 
Baltimore, MD USA.


Judges: ALAN KAY, UNITED STATES MAGISTRATE 
JUDGE.


Opinion by: ALAN KAY


Opinion


MEMORANDUM ORDER


Pending before this Court is Plaintiff's Emergency 
Motion for Protective Order Regarding Inadvertently 
Disclosed Email Chain [129] ("Plaintiff's Motion"), 
Defendants' Opposition [133], and Plaintiff's Reply [134]. 
All documents pertaining to Plaintiff's Motion have been 
sealed pending final resolution. (See Min. Order Feb. 
16, 2011 (granting Defendants' motion to seal their 
opposition); Min. Order Feb. 18, 2011 (sealing all 
remaining documents pertaining to Plaintiff's Motion sua 
sponte)) A sealed motions hearing was held on 
February 24, 2011. The Court reviews Plaintiff's Motion 
within the scope of this Court's limited authority as 
granted by the trial court for resolution of discovery 
matters. Upon consideration of the pleadings, relevant 
case law, oral argument, and for the reasons set forth 
below, Plaintiff's Motion is DENIED.


I. Background


The pending motion concerns an email Plaintiff 
inadvertently sent to opposing counsel containing 
unsavory language and damaging facts about her 
participation in psychological tests [*4]  administered by 
her expert witness. The relevant events began on 
February 8, 2011, at 9:15 PM, when Plaintiff's lead 
counsel sent an email to Defendants' lead counsel and 
two other members of Plaintiffs' litigation team and 
attached, among other documents, a PDF of Plaintiff's 
first expert report prepared by Dr. Daniel Brown ("Brown 
Report"). (Defs.' Opp'n Ex. 1) Plaintiff was blind carbon 
copied on the email. (Pl.'s Reply 11) According to 
Plaintiff's lead counsel, as a general practice Ms. Feld is 
not copied (a/k/a "cc:ed") or blind carbon copied (a/k/a 
"bcc:ed") on emails to opposing counsel. (Pl.'s Mot. 2) 
Instead, Plaintiff's attorneys "forward" any email 
communications with opposing counsel to Plaintiff such 
that if Plaintiff were to accidentally "reply all" to the 


email, she would not inadvertently send a 
communication to opposing counsel. (Id.) Plaintiff's 
counsel stated at the hearing that it was only after the 
presently discussed disclosure that he became aware 
that an individual who is "bcc:ed" on an email is able to 
"reply all" to the other recipients.


On February 8, 2011, the usual precaution was not 
taken and at 10:22 PM, after Plaintiff reviewed the 
Brown Report and drafted [*5]  her comments, she 
"replied all" to the sender and all recipients of the 
email, including Defendants' lead counsel. (Pl.'s Mot. 2) 
In her email, Plaintiff referred to the "many 
inaccuracies" that exist in the Brown Report due to her 
difficulty "reading fine print and checking corresponding 
boxes" of a questionnaire given to her by Dr. Brown. 
(Defs.' Opp'n Ex. 2) Plaintiff further wrote that she "went 
down and randomly checked stuff" during the written 
evaluations she supplied to her expert. (Id.) Plaintiff 
describes the report as "quite fraudulent in many 
respects" and explains that her "continued depo[sition] 
will be 180 degrees away from this report in most 
instances." (Id.) Plaintiff's lead counsel duplicated her 
error at 10:58 PM, again "replying all" and drafting a 
short response that was sent to all, including opposing 
counsel.


Early the following morning, Plaintiff's lead counsel 
notified Defendants' lead counsel of the error and 
requested that Defendants' counsel delete the two 
emails. (Pl.'s Mot. 2; Defs.' Opp'n Ex. 4) A follow-up 
email was sent several hours later. (Pl.'s Mot. 2-3; 
Defs.' Opp'n Ex. 5) Defendants' lead counsel responded 
that he read both emails before realizing [*6]  they were 
not intended for him. (Defs.' Opp'n Ex. 6) After further 
exchange, Plaintiff filed the pending motion for a 
protective order to require Defendants' counsel to delete 
the email. Plaintiff does not seek to amend or retract the 
Brown Report. (Pl.'s Reply 7)


The Court received for in camera review, but did not 
consider, the Declaration of Dr. Steven Frankel, a 
psychologist who is also an attorney retained by 
Plaintiff, as the declaration gives his opinion regarding 
Plaintiff's state of mind when she responded to her 
counsel's email. Dr. Frankel has entered his 
appearance as an attorney and not as an expert 
psychologist.


II. Analysis


Plaintiff moves for a protective order to first require 
Defendants to delete the above-referenced emails that 
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were sent to opposing counsel in error, and second, to 
prohibit Defendants from using the two emails for any 
purpose in the instant litigation. (Pl.'s Mot. 6) Plaintiff 
argues that the contents of the two emails are clearly 
protected by attorney-client privilege and that Plaintiff 
did not waive her privilege by exposing her email to 
opposing counsel because she has satisfied all three 
elements of Federal Rule of Evidence ("FRE") 502(b) on 
inadvertent [*7]  disclosures. (Id. at 4-5)


Defendant objects to the motion for a protective order, 
arguing first that the email chain is not privileged 
because it reveals a fraud on the Court, and second, 
that even if the email chain is privileged, the attorney-
client privilege was waived when Plaintiff and her 
counsel voluntarily disclosed them to opposing counsel 
through their own gross negligence. (Defs.' Opp'n 1-2) 
Defendant further argues that FRE 502(b) does not 
apply because the email was produced outside the 
context of document exchange in the discovery process. 
(Id. at 10)


A. Attorney-Client Privilege


In making its determination, the Court first assesses 
whether the two emails contain attorney-client 
privileged statements. The protection of attorney-client 
privilege applies: "(1) where legal advice of any kind is 
sought, (2) from a professional legal adviser in his 
capacity as such, (3) the communications relating to that 
purpose, (4) made in confidence (5) by the client, (6) are 
at his instance permanently protected (7) from 
disclosure by himself or by the legal adviser, (8) except 
the protection be waived." Adams v. Franklin, 924 A.2d 
993, 998-99 (D.C. 2007) (citation omitted).1 The 
attorney-client privilege does not apply to the "disclosure 
of the underlying facts by those [*8]  who communicated 
with the attorneys." Upjohn Co. v. United States, 449 
U.S. 383, 101 S. Ct. 677, 66 L. Ed. 2d 584 (1981); see 
Amobi v. D.C. Dep't. of Corr., 262 F.R.D. 45, 50 (D.D.C. 


1 The Court turns to law of the District of Columbia for the 
attorney-client privilege standard in accordance with Federal 
Rule of Evidence 501. See Fed. R. Evid. 501 ("[I]n civil actions 
and proceedings, with respect to an element of a claim or 
defense as to which State law supplies the rule of decision, 
the privilege of a witness, person, government, State, or 
political subdivision thereof shall be determined in accordance 
with State law."). However, the standards in the District of 
Columbia and the D.C. Circuit on many privilege issues are 
essentially the same. See e.g., In re Public Defender Serv., 
831 A.2d 890, 906 (D.C. 2003) (applying federal law for the 
crime-fraud exception to attorney-client privilege).


2009) ("No witness can claim immunity as to facts.").


Upon reviewing Plaintiff's email and her attorney's reply, 
Plaintiff's affidavit (Pl.'s Mot. Ex. 2), and the arguments 
of counsel, the Court concludes that the emails contain 
attorney-client privileged statements. In her email, 
Plaintiff provided information that she intended to be 
confidential including her personal impressions of her 
experts, her opinion of the accuracy of the Brown 
Report, and her comments on how the Brown Report 
might contradict her continued deposition testimony. 
These communications fall within the realm of a client's 
confidential disclosure to her counsel for the purpose of 
obtaining legal advice in the above referenced matter. 
Regarding the statements in Plaintiff's email about how 
she answered the written questions provided by Dr. 
Brown, the Court has concern about whether these are 
non-privileged statements of fact rather than Plaintiff 
seeking legal advice.


B. Crime-Fraud Exception


Second, the Court assesses whether the crime-fraud 
exception applies. For public policy reasons, the 
attorney-client privilege does not protect 
communications used to perpetuate [*9]  an ongoing or 
future contemplated crime or fraud on the court. See In 
re Public Defender Service, 831 A.2d 890, 906 (D.C. 
2003). In order to meet the crime-fraud exception, the 
communication itself must be in furtherance of a crime 
or a fraud and "not merely . . . [have] the potential of 
being relevant evidence of criminal or fraudulent 
activity." Id. at 906. In order to pierce the privilege, there 
must be a prima facie showing that a crime or fraud has 
occurred. See In re Grand Jury, 475 F.3d 1299, 1305, 
374 U.S. App. D.C. 428 (D.C. Cir. 2007). The essential 
elements of fraud are: (1) a false representation, (2) 
concerning a material fact, (3) made with knowledge of 
its falsity, (4) with the intent to deceive, and (5) upon 
which reliance is placed. Higgs v. Higgs, 472 A.2d 875, 
876 (D.C. Cir. 1984). Thus, the party alleging fraud must 
"offer[] evidence that if believed by the trier of fact would 
establish the elements of an ongoing or imminent crime 
or fraud." In re Grand Jury, 475 F.3d at 1305.


For the crime-fraud exception to apply, the 
communication must be in furtherance of an unlawful 
purpose. The reply email sent by Plaintiff did not 
disclose any information that suggests that she intended 
to be unlawful or to mislead the Defendants. Thus, the 
Court finds there is insufficient evidence to prove that 
Plaintiff sought her attorney's advice in order to 
perpetuate an ongoing or future contemplated crime 
or [*10]  fraud on the court. Upon reviewing the Brown 
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Report, Plaintiff identified the inaccuracies in the report 
for her attorneys and explained that her "continued 
depo[sition] will be 180 degrees away from this report in 
most instances." If anything, these statements are 
indications of Plaintiff's commitment to testify truthfully. 
While Plaintiff uses the word "fraudulent" to describe the 
report, she does so as a lay-person, without 
understanding the legal elements required to make a 
prima facie case of fraud. Submitting an expert report 
with what Plaintiff believes are inaccuracies based on 
the impact of her medical limitations on the expert's 
assessment may be unwise, but it does not prove 
Plaintiff's intent to deceive this Court. Thus, Defendants 
have not proved a prima facie case of fraud.


C. Waiver of Attorney-Client Privilege: FRE 502(b)


Finally, the Court assesses whether Plaintiff waived her 
privilege when she "replied all" and sent the email to 
opposing counsel. At common law, a party waives "[t]he 
privilege which attaches to a confidential communication 
between attorney and client . . . when the substance of 
that communication is related to a nonprivileged party." 
Adams v. Franklin, 924 A.2d 993, 999 (D.C. 2007) 
(citing Bundy v. United States, 422 A.2d 767, 767 n.4 
(D.C. 1980)).


The enactment of [*11]  FRE 502 replaced the common 
law in this circuit in 2008. FRE 502(b) states that a 
disclosure does not operate as a waiver of attorney-
client privilege if: "1) the disclosure is inadvertent; 2) the 
holder of the privilege or protection took reasonable 
steps to prevent disclosure; and 3) the holder promptly 
took reasonable steps to rectify the error ... ." Fed. R. 
Evid. 502(b). The Advisory Committee Note gives 
guidance on the topic of reasonableness by providing 
non-dispositive factors a court may consider, including 
the reasonableness of precautions taken, the time taken 
to rectify the error, the scope of discovery, the extent of 
the disclosure, the number of documents to be 
reviewed, the time constraints for production, and the 
overriding issues of fairness. Fed. R. Evid. 502 Ad. 
Com. Note at (b); see also Amobi v. District of Columbia 
Dep't of Corrections, 262 F.R.D. 45, 54 (D.D.C. 2009).


The Court applies FRE 502(b) over Defendant's 
objection as the Court does not agree with Defendant 
that FRE 502(b) applies so narrowly as to exclude an 
inadvertently sent email chain regarding a party's expert 
report.2 There is no dispute that the first and third 


2 Cf. Multiquip, Inc. v. Water Management Systems, LLC, 2009 


prongs of FRE 502(b) have been satisfied. Plaintiff 
declares that she drafted the email with the intention of 
sending it only to her counsel. (Pl.'s Mot. Ex. 1, at 1) 
Additionally, Plaintiff's lead counsel [*12]  took 
reasonable steps to rectify the error, including emailing 
Defendants' lead counsel immediately (Defs.' Opp'n Ex. 
4-5) and filing this Motion when counsel reached 
impasse.


However, the Court is not satisfied that reasonable 
precautions were taken to guard the privileged emails. 
While Plaintiff's counsel describes reasonable 
precautions taken to prevent inadvertent disclosure in 
other instances, such as separately forwarding all email 
communications to Plaintiff, these precautions were not 
followed on February 8, 2011. A party cannot prevent 
the waiver of attorney-client privilege under 502(b) for 
reasonable precautions that were not undertaken. 
Plaintiff's lead counsel's prior incorrect belief that an 
individual who is "bcc:ed" could not "reply all" to the 
other recipients does not persuade the Court because 
counsel himself admits that "bcc:ing" his client was a 
defection from the reasonable precautions he normally 
utilized.


Additionally, overriding issues of fairness weigh in favor 
of the Defendants in this instance. Now that the facts 
have been disclosed to opposing counsel, Plaintiff 
cannot insulate herself from her conduct in a 
consultation with Dr. Brown, who relied on her [*13]  
statements to create an expert conclusion regarding her 
medical condition. Thus, the Court finds that Plaintiff has 
not met the conditions of FRE 502(b) to prevent the 
waiver of privilege.


For the foregoing reasons, it is by the Court, this 9th day 
of March, 2011, hereby


ORDERED that Plaintiff's emergency motion for a 
protective order requiring Defendant to delete the two 
inadvertently sent emails is DENIED; and it is,


FURTHER ORDERED that the contents of the two 
emails may be utilized for purposes of discovery, 
subject to [37] Stipulated Protective Order; and it is,


FURTHER ORDERED that Plaintiff's motion to prohibit 
Defendant from using the two emails for purposes other 
than discovery in the instant litigation is DENIED as 
beyond the scope of the referral to this Court.


U.S. Dist. LEXIS 109148, 2009 WL 4261214, No. CV 08-403-
S-EJL-REB, at *1, *4-5 (D. Idaho 2009).
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SO ORDERED.


Date: March 9, 2011


/s/ ALAN KAY


UNITED STATES MAGISTRATE JUDGE


End of Document
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Fighting Fake News 
Workshop Report 


 


 


hosted by 


The Information Society Project 


The Floyd Abrams Institute for Freedom of Expression 


 


 


On March 7, 2017, the Information Society Project at Yale Law School and the Floyd Abrams 


Institute for Freedom of Expression hosted a workshop intended to explore the ongoing efforts to 


define fake news and discuss the viability and desirability of possible solutions. 


The discussion encompassed attempts to identify the particular harm associated with fake news; 


the many First Amendment questions that arise in any attempt to create governmental regulations 


on specific kinds of speech; and the pros and cons of self-regulation by those involved in the 


digital ecosystem. 


This workshop was meant to be a first step towards encouraging interdisciplinary conversation 


and work on these issues. There were twenty-one participants from various disciplines, including 


members of academia, the practicing bar, news organizations, information intermediaries, data 


scientists, computer scientists, and sociologists.  


The workshop was held under Chatham House Rules. This report highlights some of the many 


points raised during the day-long discussion. It does not represent the views of the individual 


participants, their affiliated institutions, nor the sponsoring organizations. Nor is this report a 


transcript; many points raised by participants have been rearranged by subject matter for 


readability.1 


  


                                                           
1 Sandra Baron and Rebecca Crootof prepared the initial draft of this report, based in part on notes provided by Anna 


Gonzalez, YLS ‘18. Participants were given the opportunity to review it and make corrections and suggestions 


before publication, but not all participants did so. With awareness of the irony, citations to relevant studies have 


been excluded to avoid inappropriate associations between statements and participants. 
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Session 1: Defining the Problem of “Fake News” 
 


In retrospect, the issue that proved the most challenging for the workshop participants—defining 


“fake news”—was never satisfactorily resolved. Instead, participants relied heavily on First 


Draft’s taxonomy, which identifies seven types based on degrees of falsity and intentionality, 


which was recognized as being helpful but incomplete.2 


The discussion began with the question of whether “fake news” has now been used in so many 


different contexts that it is now fundamentally worthless. Workshop participants did distinguish 


between information and articles that are false from inception from information and articles that 


may or may not be false but are framed in ways to make them highly charged and often 


misleading. The latter category often is characterized as propaganda.3 Rather than spending an 


inordinate amount of time attempting to create a more precise definition of “fake news” or to 


debate the variety of forms it takes, participants focused instead on identifying its specific harms. 


Participants determined that the most salient danger associated with “fake news” is the 


fact that it devalues and delegitimizes voices of expertise, authoritative institutions, and the 


concept of objective data—all of which undermines society’s ability to engage in rational 


discourse based upon shared facts. From this perspective, the distinguishing between 


Macedonian teenagers who distribute false stories for profit and those who engage in ideological 


propaganda may be focusing on a distinction without a difference, given how both contribute to 


creating societal chaos. The intent of the creator is less relevant than the fact of the harm—the 


insidious damage is the fact that the proliferation of false information discredits sources of 


relatively accurate and credible information regardless of what a specific “fake news” story is 


intended to accomplish. 


Three corollary harms were noted: first, the problem of increasing fragmentation and 


politicization; second, the promotion of “safe news” at the expense of difficult or challenging 


news stories; third, the need for credible sources to allocate ever-diminishing resources to 


debunking inaccurate information (which poses both financial and reputational costs). 


One participant observed that, if the primary harm of “fake news” is that it undermines trust, the 


common solution of “more news” doesn’t address this underlying problem at all. 


Once these harms were raised, participants identified a number of structural reasons why these 


problems are particularly prevalent now: 


 The exchange of information is now democratized, thanks to social media platforms and 


digital content production technologies (like Photoshop). Anyone is now able to produce 


credible “noise” that is difficult to distinguish from high-quality information. 


                                                           
2 Claire Wardle, Fake News. It’s Complicated, FIRST DRAFT NEWS, Feb. 16, 2017, https://medium.com/1st-


draft/fake-news-its-complicated-d0f773766c79. 


3 While the term “propaganda” is often used as a synonym for “fake news,” it should be distinguished: propaganda 


need not be false; rather, it achieves its intended effect by emphasizing in-groups and outcasts or by creating 


dystopic realities. The colloquial use of “propaganda” emphasizes that it is often perceived as being used by a 


powerful few to rally or shape the understanding of a weaker many. 
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 The demand for “fake news” may be a natural byproduct of faster news cycles and 


increasing consumer demand for shorter-form content.  


 While there is a general awareness of the existence of “fake news,” there is widespread 


disagreement over what comprises “fake news.” Merely labeling something as “fake 


news” can itself be considered mere propaganda, making it all the more important that 


journalists cite sources and “show their work.” 


o Press-branding campaigns that attempt to distinguish between traditional 


journalism or respectable new sources of media and propaganda or outright lies 


have not been an effective means of reestablishing the authority of the press. This 


is primarily due to social reasons to prioritize peer-determined “truth” over 


previously authoritative voices, the psychological realities of tribalism, the power 


of confirmation bias, and the dopamine surges associated with outrage. 


 Traditional gatekeepers are less effective or visible. For example, traditional news 


organizations lack the institutional authority they once enjoyed. (This is also true for 


many other historically influential and authoritative voices, including medical 


professionals, scientists, religious leaders, and academic institutions.)  


o That being said, “fake news” often presents as traditional journalism, borrowing 


the authority of traditional journalism while simultaneously undermining it. 


 Current gatekeepers are more likely to view news production and dissemination as a 


business enterprise than as providing a public service. Additionally, the public perception 


of mass media as a corporate, profit-driven entity has further diminished its authority. 


o This profit-driven approach may be partially due to the fact that most content 


distributors are no longer generally owned by a small group of families possessing 


a kind of noblesse oblige. While diversification is to be welcomed, a side effect of 


how this diversification has played out is that profit has been emphasized to the 


detriment of other aims. 


 New respected and trusted gatekeepers have yet to be established. 


 Ownership of news distribution has shifted from traditional content creators to digital 


distributors. Digital distribution allows for highly efficient micro-targeting and limited 


exposure of users to challenging content. In contrast, when content creators also were 


responsible for distribution, diverse content was often bundled together for a mass 


audience, fostering the development (either voluntarily or serendipitously) of a common 


set of shared facts. (One participant referred to this as having to eat your broccoli with 


your twinkies.) Digital distribution also tends to favor popularity, engagement, and 


“shares” over expertise and accuracy. 


It is worth noting that, over the course of the workshop, some participants questioned our focus 


on fake news, expressing the opinion that the real problems lie elsewhere. 


 One participant observed that, rather than being its own problem, fake news is actually 


merely a symptom of much deeper structural problems in our media environment. This 


participant questioned whether we should focus on those problems first, but 


simultaneously noted that doing so might not be tractable. 
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 One participant suggested that fake news poses a relatively trivial problem for various 


reasons: (1) it is competitive; (2) it is visible to users; (3) it is subject to confirmation 


bias; and (4) its impact is determined entirely by how digital distribution platforms—such 


as Facebook, Google, and Twitter—rank stories, resulting in the power to rank being far 


greater than the power of inaccurate content. This participant suggested that new means 


of online manipulation that are not competitive or visible but nonetheless cause shifts in 


an individual’s opinions, purchases, or voting preferences are of far greater concern. For 


example, biased search results can shift voter preferences dramatically, without anyone’s 


knowledge or awareness of why their opinion is changing. 


 


 


Session 2: How Misinformation Spreads 
 


In this session, participants considered how misinformation spreads and the role of online social 


media in creating and exacerbating echo chambers and filter bubbles. The discussion leader 


began with two premises: (1) An individual’s opinions and beliefs are influenced by what he or 


she reads; and (2) Most people choose to interact with those who share similar opinions (and 


avoid or “unfollow” those with whom they profoundly disagree). As a result, content consumers 


end up occupying segregated and polarized groups. 


Because human beings are more likely to believe there is a reason for something if we see others 


promoting it, retweeting or sharing information alters how that content is perceived by 


subsequent content consumers. If we see a crowd of people running, our natural inclination is to 


run as well. Historically, this response may have helped us avoid predators; in today’s digital 


world, it makes us vulnerable. 


People often use the number of retweets or shares as a proxy for credibility, even though there 


are many reasons to be skeptical of those numbers. First, the literature on signaling (especially 


Dan Kahan’s work), highlights how people repeat phrases—or retweet or share—to signal their 


membership in a certain group, and regardless of whether they personally believe or endorse the 


content. 


Furthermore, bots are often used to falsely promote a piece. The practice of “astroturfing”—


creating a false grassroots movement—builds on this by strategically distributing a specific piece 


of news through a variety of sources (such as front groups, sockpuppets, and bots) to give the 


impression that numerous sources are discussing the article. These practices help spread 


misinformation, manipulate what items appear to be trending, and ensures that “fake news” looks 


more popular than its more credible counterpart. 


This bias also helps explain why “fake news” persists despite fact-checking. Not only may fact-


checking articles not reach the same people who view the original piece, but the reiteration of the 


original claims by fact-checkers may lend them credence. Meanwhile, when contrasted with 


widely-shared misinformation, the fact-checking response might appear to be a minority and 


therefore less credible opinion. 
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One of the ways platforms contribute to this problem is by creating an environment of high 


levels of information unmatched by people’s limited attention. People retweet or share an article 


based on its headline and without ever having clicked on—and therefore without ever having 


actually read—it. This allows misinformation to be seen, accepted, and promoted just as much, if 


not more, than higher-quality information. 


In short, any attempt to “grade” the information quality of a given work or to flood the 


“marketplace of ideas” with more information would not be effective solutions, as it is difficult 


for high-quality information to crowd out low-quality information. 


This session concluded with two questions: 


 Assuming one can identify an objective truth, how do you give people the tools to get to 


that truth? 


 Even if you could get people tools to distinguish truth from fiction, would people care 


enough to use those tools? 


 
 


Session 3: Identifying Players and Pressure Points 
 


Over the course of the discussion, the primary players and pressure points were identified as: 


 Content consumers 


 Content creators (journalists, bloggers) 


o Some would include newspapers and broadcasters with content creators, on the 


grounds that they exercise some control over the created content and are not 


covered by a safe harbor. 


 Content distributors 


o There was some disagreement as to how best distinguish between different kinds 


of content distributors.  


o Some favored distinguishing between traditional content distributors (newspapers, 


broadcasters) and digital content distributors (wikis, blogs, social media 


platforms, search engines, online news aggregators).  


o Others favored divisions based on whether a content distributor has an editorial 


process (newspapers, some blogs) or relies on algorithmic selection in 


determining what content is foregrounded (search engines, some social media 


platforms).  


 Norm guardians (institutional fact checkers, trade organizations, and “name-and-


shaming” watchdogs) 


 Economic supporters (advertisers, foundations, and users) 
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Consumers play a large role in what content is created and how it is disseminated. As reported by 


the discussion leader, the United States has now reached almost full digital penetration: 


approximately 88% of American adults are online, and 85% are getting news from online 


sources. Almost 75% of American adults are now accessing news on their phones (as compared 


to 50% a few years ago). Social media is a significant provider of information: it is just as 


common for an American adult to get news through social media as through a news 


organization’s website or app.  


Participants noted that people tend to trust our networks of friends and family for news, and 


these organic formations are reflected and exacerbated by social media platforms. When people 


receive news and information through social media, they are less likely to be aware of the source 


of the information. They are more likely to remember a news source if they receive a link 


through email, a text, or a news alert. 


Additionally, when content consumers go online, traditional news distributors lose revenue. As 


one participant put it, the economics of online journalism is brutal. For every $1 gained in online 


clicks, $15 in print revenue is lost. Historically, newspapers hired professionals who 


investigated, wrote, fact-checked, double-checked, and then had their work reviewed by an 


experienced editor. There’s no value in this process in online journalism, because it takes too 


much time—and if you publish late, you might as well not publish at all. One participant noted 


that we’ve created a business model that destroys what we purport to desire. 


One participant noted that it might be most helpful to approach this problem by thinking about 


how data cycles through our communications systems, how different kinds of data are promoted 


or abandoned by those systems, and how these different systems are more or less harmful to 


democracy and democratic discourse. 


 


 


Session 4: Proposals for and Problems with Government Solutions 
 


The discussion leader noted that, when discussing governmental regulation, it is important to 


distinguish between “the negative state” and “the positive state.” The negative state involves the 


government engaging in coercive actions, such as fining, taxing, and imprisoning. The positive 


state involves creating institutions and incentives, like land grant colleges or tax subsidies. The 


government has far more leeway when it takes positive action than when it takes negative action. 


Historically, governments took a negative state approach to speech regulation and regulated 


speakers; modern governments tend to take a positive state approach and regulate the 


infrastructure that enables the flow of information. 


The discussion leader argued that “fake news” would generally fall into the category of public 


discourse and receive substantial First Amendment protection, regardless of its accuracy.4 Of 


course, not all speech is “public discourse.” Professional speech, commercial speech, and court 


                                                           
4 The Supreme Court has repeatedly held that false speech enjoys full First Amendment protection. See, e.g., United 


States v. Alvarez, 567 U.S. ___ (2012). 
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testimony are not considered public discourse and so are more subject to regulation. “Fake 


news,” however, would likely fit into the “public discourse” category. 


Some participants disagreed and argued in favor of testing the depth of First Amendment 


protections for “fake news.” It was also suggested that we consider ways in which “fake news” 


might be subject to rules that apply in non-public discourse frameworks. 


In general, however, most participants were reluctant to propose negative state regulations for 


“fake news.” Some argued that the difficulty of defining “fake news” raised the attendant risk of 


overbroad government regulation. Others worried that opening the door to permitting 


government punishment of certain kinds of public discourse would grant the government too 


much power to control speech in areas of public concern. There were similar reservations to 


state-level regulations. 


The option of using government funding or other economic incentives to indirectly promote 


legitimate news and information outlets was floated, but this was critiqued on similar grounds as 


those associated with government intervention to penalize certain kinds of speech—we simply 


do not want government actors determining what speech is true or worthy. 


With a nod to cable regulation as a structural model, it was suggested that social media and 


search engines could be required to put alternative views on consumer feeds or in responses to 


queries. However, apart from the obvious challenge of determining what constituted an 


oppositional voice in a multitude of issues and ideas, there is also the likely chance that users 


would simply shift to a different service that was able to evade or disregard such regulations. 


Some favored developing “whitelists” of articles or news sources, based either on user or an 


independent institution’s ratings. This proposal was critiqued on the grounds that government-


regulated “whitelisted” media often becomes a proxy for state-sponsored or government-


approved news. 


Given the issues inherent in governmental regulation of content, participants then considered 


governmental regulation of technological architecture.5 Proposals included labeling bots, 


requiring that shared content reflect subsequent corrections or revisions, and permitting third 


party enforcement of platform terms of service regarding false speech. These and other 


suggestions are presented in greater detail in the “Routes to Solutions” section below. 


Participants acknowledged that distributor liability (which has been analogized to intermediary 


liability) is not absolute. Digital content intermediaries have generally been afforded greater 


protection than other distributors as a result of §230 of the Communications Decency Act,6 but 


while that protection might be considered good policy, it is not constitutionally required. 


                                                           
5 The German proposal to regulate “fake news” by regulating information intermediaries was acknowledged, but the 


details had not been made public at the time of the workshop and were not discussed. See Anthony Faiola & 


Stephanie Kirchner, How Do You Stop Fake News? In Germany, with a Law, Apr. 5, 2017, WASH. POST, 


https://www.washingtonpost.com/world/europe/how-do-you-stop-fake-news-in-germany-with-a-


law/2017/04/05/e6834ad6-1a08-11e7-bcc2-7d1a0973e7b2_story.html. 


6 47 U.S.C. § 230 (1996). Section 230 provides: “No provider or user of an interactive computer service shall be 


treated as the publisher or speaker of any information provided by another information content provider.” 
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Some suggested lessening the liability protections afforded intermediaries, possibly by 


permitting defamation suits. It is rarely easy or worthwhile for a defamed individual to sue the 


content creator—even if his or her identity can be ascertained, the defamer might well be 


impecunious or outside of national court jurisdiction. Creating remedies against domestic 


intermediaries offers those defamed by “fake news” a potential route to a recourse. The same 


might be argued about claims for invasion of privacy or other content-based torts. Presumably, 


increased intermediary liability would encourage intermediaries to better screen the content they 


permit on their platforms. 


One benefit to governmental regulation is that it can address problems that platforms would like 


to address but feel unable to do so, either because they do not wish to be tarred as censors or 


because the economic incentives run contrary to their interfering with user access to content 


unless their competitors do so as well. Another potential benefit to increased intermediary 


liability would be that it might encourage content intermediaries to view themselves as the media 


companies of the 21st century, with all of the normative obligations that entails. (One participant 


noted that some platforms already take this view.) 


However, many participants strongly disagreed with the utility of increasing intermediary 


liability as a matter of policy, even if it is constitutionally permissible. Some argued that a 


stronger notice and take-down enforcement regime—the likely outcome of greater liability—


would result in too much information being censored or that the process would likely lack 


transparency. Others said that it was already difficult for information intermediaries to comply 


with existing law, even with §230 protections—there is simply too much information being 


uploaded to monitor it all.  There was also skepticism that government regulation of information 


intermediaries would ever be sufficiently tailored, given the wide variety in types and structures 


of different platforms and their different user populations. 


While nearly all proposals for government interventions were hotly debated, most participants 


favored the idea that the government could indirectly minimize the impact of “fake news” 


through promoting critical thinking training in public schools or through government-sponsored 


computer and content literacy tools and training programs. 


It was acknowledged that social media platforms and other related tech companies are in an odd 


position: they are arguing that their contribution to the spread of fake news is purely 


happenstance, an unfortunate combination of human traits and neutral information-sharing 


platforms. However, they are simultaneously arguing that their algorithms are due First 


Amendment rights as a type of speech. This presents a challenge on how best to view the results 


of algorithmic sorting: is it the voice of the platform, or not speech at all? 


Finally, participants acknowledged that one of the potential benefits of pursuing governmental 


regulation was that its threat might spur tech companies to develop their own internal means of 


addressing the problem—which provided an excellent transition to the subsequent session. 
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Session 5: Proposals for and Problems with Non-Governmental Solutions 
 


This session began with an analysis of why search engines (as currently constructed) are 


particularly ill-suited to addressing the “fake news” problem. The discussion leader argued that 


the driving force behind fake news is the desire to attack the opposing side’s truth indirectly; not 


by confronting it, but rather by muddying the waters with too much information. Search engines 


don’t address this problem—they view themselves as virtual card catalogues for the universe of 


information, programmed to seek out the most relevant and highest quality information in 


response to a user’s query. Of course, how a given search engine determines what constitutes 


relevant, high-quality information varies and is often not transparent, but it is generally known 


that the popularity and the number of citations are often relevant factors in determining a search 


result’s likelihood of promotion. Unfortunately, these criteria are also consistent with the 


distribution characteristics of “fake news.” The practice of using the number of clicks as a proxy 


for relevance and the number of links as a proxy for quality should be reconsidered in light of the 


need to also employ signals about accuracy and truthfulness. 


Many participants favored reevaluating platform algorithms as a way of addressing the problems 


associated with fake news. That being said, there is an acknowledged risk associated with just 


stating that we should “improve the algorithms.” Introducing any corrections into the sorting 


system invites (1) the introduction of biases and (2) increased gaming (i.e. search engine 


optimization). One participant suggested that this circle might be squared by strengthening 


algorithms to prevent gaming, which might reduce bias more than trying to write anti-bias code. 


Additionally, while algorithms may be improved to identify and demote blatantly false material 


based on certain shared characteristics, it is going to be far more difficult to address material 


grounded on a kernel of fact that is buried under speculation, hyperbole, defamation, and spin. 


The concept of “whitelisted” articles, content creators, or content distributors arose again. In 


contrast to the government-approved whitelists discussed earlier, a participant noted that certain 


brands are already creating their own whitelists of acceptable or generally reliable content, and 


independent companies are offering services to assist advertisers with neutral ad placement. 


While this might minimize patently false clickbait, it will not address many other kinds of “fake 


news.” Politically motivated speech, for example, is unlikely to respond to the economic pressure 


associated with the withdrawal of ad revenue. Furthermore, depending on who creates them, 


whitelists may simply exacerbate echo chambers. 


One participant observed that the missions of journalism and platforms are fundamentally at 


odds: Journalism attempts to provide needed but sometimes uncomfortable facts and the context 


necessary to make sense of them to keep their users informed. Platforms aim to provide desired 


and entertaining information to keep their users happy and interested. It is not clear there is a 


way to link these separate missions such that the new digital content distributors can assume the 


role of 21st century media providers.  
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Routes to Solutions 
 


As the workshop drew to a close, nearly all participants agreed on one overarching conclusion: 


that reestablishing trust in the basic institutions of a democratic society is critical to combat 


the systematic efforts being made to devalue truth. In addition to thinking about how to fight 


different kinds of “fake news,” we need to think broadly about how to bolster respect for facts. 


As one participant noted: Democracy is a strange idea, in that it puts complex problems to a 


plebiscite. To work best, it requires an informed citizenry with critical thinking and reading 


skills. The United States – among many other countries – is confronting a genuine breakdown of 


the basis upon which democracy rests. There is a real movement to delegitimize institutions, 


undermine rational discourse, and promote tribalism in the service of increased chaos and power 


consolidation. Meanwhile, human beings are susceptible to fake news that confirms desires and 


beliefs—and while that has always been true, new technologies cater to these traits and create 


echo chambers that ultimately destroy the informed discourse upon which a functioning 


democracy depends. 


Unfortunately, there is no quick, permanent, or easy fix to the problems associated with the 


various kinds of “fake news.” That being acknowledged, participants proposed a number of ways 


in which different problems might be addressed over the course of the day. These have been 


roughly grouped into two categories: suggestions that focus on different players (content 


consumers, creators, and distributors) and suggestions that focus on direct and indirect means of 


regulation (through social norms, technological design, markets, and law). 


Suggestions by Player 


 


 Content consumers must be better educated, so that they are better able to distinguish 


credible sources and stories from their counterparts.  


o Creating more critical news consumers could be approached at a variety of levels. 


Consumers could be educated about how news information propagates in today’s 


world, the harms of fake news, and how to identify it. Another approach would be 


to enable the consumer to learn more about the actors and stakeholders in a given 


story, better understand their affiliations, and to identify and question unverified 


details. 


o Critical news consumption could be incorporated into school curriculums or 


promoted through government-sponsored computer and content literacy tools and 


training programs. 


o While this long-term solution was widely endorsed, one participant noted that 


education is hardly a panacea. Well-educated individuals often default to 


ideologies, and the lack of news literacy can hardly be the reason for the relatively 


recent fake news problem, since it is unlikely that news literacy has gotten 


significantly worse in recent years. Instead of focusing on education, this 


participant argued, we need to double down on supporting facts. 
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 Content creators and content distributors need to adapt their professional norms to 


new technologies of distribution, better explain these norms to the public, and protect 


them from erosion. They should also engage in practices that increase the likelihood of 


producing trustworthy, high-quality information. 


o Any given article can be erroneous or sloppy, but mainstream media gains its 


authority from voluntary compliance with certain norms, including using 


headlines that accurately reflect the content of a piece, identifying double- or 


multiple-sourced factual assertions, highlighting reliance on unnamed sources, 


including photos of reporters and links to their bios, and acknowledging and 


publicizing inaccuracies and correcting them. Editors often play a critical role in 


enforcing these norms. 


o Fact-checking by itself accomplishes little: when a statement is fact-checked and 


found to be false, a person holding an underlying opinion shaped by the false 


information rarely changes that opinion. In some cases, fact-checking may have 


the counterintuitive effect of strengthening a false claim, as it is repeated and 


human beings’ belief in a claim tends to increase the more they hear it. Instead of 


another fact-checked article, content creators could focus on providing counter-


narratives, stories that debunk the claim without explicitly restating it. 


o To the extent statements are labeled as false, it is preferable for content 


distributors to present fact checks as the product of the organization (like an 


unattributed editorial), rather than relying on individual journalists, speaking in 


their personal capacities, to do so. When a fact checking piece is presented as the 


work of an individual journalist, it dilutes the power of the fact check. 


o It is especially important to distinguish between objectivity (“given everything we 


know, this is wrong”) and neutrality (not taking a side). 


 Content distributors—particularly digital content distributors—should engage in 


practices that minimize the spread of fake news and promote the dissemination of 


trustworthy, high-quality information. 


o This will sometimes require enforcing the norms of professional newsgathering 


discussed above. Content distributors who deal with non-edited content might 


consider whether and how they should employ individuals to serve an editorial 


function. 


o Content distributors should consider different tactics for countering click bait, to 


avoid being the conduits by which inaccurate information is disseminated. 


o More individual journalists seem willing to label statements as false in their own 


voice, but this may have the unfortunate side effect of causing consumers to 


dismiss such writers and their associated forums as propaganda promoters. It 


would be helpful for content distributors to take on more of a watchdog role or 


have a means for flagging inaccurate content. 
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Direct and Indirect Regulatory Suggestions 
 


 Accreditation systems: There might be some form of accreditation system for content 


creators and/or content distributors. 


o One benefit of an accreditation system might be that it would cement and 


publicize existing norms and best practices, at either the content creator or content 


distributor level. 


o Professional organizations and coalitions might take on the task of creating codes 


of conduct or accrediting systems. Alternatively, or additionally, independent 


accrediting institutions could be created, provided they do not undermine First 


Amendment protections for speech. 


 One participant cautioned that formalized codes of conduct could be used 


against media organizations and speakers in libel, privacy, and other suits. 


o Any accreditation system must be designed in a way to avoid it becoming a means 


of silencing the “little guys” or a means of promoting government-approved news.  


 Technological design: Design might be harnessed to both promote more credible content 


and/or to present content in a way that fosters consumer skepticism and critical analysis. 


o Digital content distributors should be aware that everything has a tradeoff: 


making some content more easily available also segregates users or reduces the 


likelihood that users will stumble across contradictory information. All design 


decisions need to be approached with this awareness. 


 For example, one participant critiqued Google’s “box” on the grounds that 


when Google answers a query in a highlighted box, virtually no one 


explores the search results.  


o This might include algorithms that identify bogus content—for example, the 


articles being written by Macedonian teenagers for economic gain—or which flag 


questionable pieces. 


 However, there was also some concern that this would just create a form 


of shadow censorship, whereby credible but unusual news providers 


would never be able to distribute their findings. 


 Additionally, it was pointed out that there only needs to be one false 


positive for the flagging entity to be accused of censorship. 


o Some suggested restrictions on the use of bots or requiring the identification and 


explicit labeling of bots and other means of boosting the perceived popularity of a 


given piece of content. For example, it might be possible to use CAPTCHA to 


prevent bots from sharing news stories. 


 However, one participant noted that labeling poses a huge practical 


problem, especially for smaller or newcomer digital operations, because it 


is both expensive and difficult. 
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o Platforms could require users to click on a link before sharing or retweeting it, to 


increase the likelihood that the user actually reviewed the content he or she was 


promoting. 


o Content intermediaries could also be more transparent about the factors that result 


in some articles being promoted and others languishing. 


o Certain practices—like unfollowing or blocking someone—promotes 


polarization. Platforms could make it harder to avoid confronting information 


from people with whom we disagree. 


o Search engines should consider using signals that better correlate with quality, 


accuracy, and trustworthiness than number of clicks or number of links. 


 Market incentives can be modified, either through legal or social mechanisms. 


o At present, funding incentives favor short-form, national news. We need to 


develop a system that better funds local journalism and deeply-researched, long-


form journalism. 


o On the flip side, we should better understand why the current structure 


incentivizes for-profit false speech, like platform ad placements and 


programmatic advertising systems, so that we can determine how best to respond 


to or dismantle them. 


 Inspired by digitally organized consumer boycotts, advertisers have 


recently shown an increased interest in ad placement, and they are 


insisting that they or their advertising agencies exercise more control over 


what content their advertising supports. Some companies have created 


their own whitelists of sites they deem to have reliable content. 


 Law: There may be relatively few legal tools capable of addressing aspects of the “fake 


news” problem, but the few that exist can be used to neutralize some of the worst, most 


blatantly false and profit-driven pieces. 


o Many of the suggestions noted above could be bolstered through direct legislation 


or indirect incentives that encourage certain best practices. 


o We need to develop legal tools that target methods of information distribution 


rather than content. 


o Platform terms of service (such as rules against impersonation and abuse) can be 


better enforced, either by the platforms taking the initiative to do so themselves or 


by permitting third-party enforcement of terms of service. 


o One participant argued for focusing on eliminating gerrymandering—some of the 


incentives for political echo chambers will evaporate if politicians are forced to 


represent a diverse set of constituents. 


There was general agreement that it would be helpful to have more social research on questions 


of how to break down tribalism barriers and encourage cross-tribal communications. We need to 


zoom out and better understand why there is a demand for news that confirms existing desires 


and beliefs—and whether that human bias can be corrected.  
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