






















Footnotes
1 The Sixth Circuit recently reaffirmed Kassouf. United States v. Miner, 774 F.3d 336, 345 (6th Cir. 2014).

2 Westbrooks unsuccessfully attempts to distinguish Floyd and Massey. Floyd is a sufficiency of the evidence case, but
it held that evidence was sufficient to support an obstruction conviction because no evidence of an ongoing audit was
required. 740 F.3d at 32. Floyd said Kassouf is not “good law.” Id. at 32 n.4. Massey, addressing the adequacy of a jury
charge, held that the charge was correct because the government was not required to prove knowledge of an ongoing
investigation. 419 F.3d at 1010.

3 The full text of the provisions is as follows:
Whoever corruptly, or by threats or force, or by any threatening letter or communication, endeavors to influence,
intimidate, or impede any grand or petit juror, or officer in or of any court of the United States, or officer who may
be serving at any examination or other proceeding before any United States magistrate judge or other committing
magistrate, in the discharge of his duty, or injures any such grand or petit juror in his person or property on account of
any verdict or indictment assented to by him, or on account of his being or having been such juror, or injures any such
officer, magistrate judge, or other committing magistrate in his person or property on account of the performance of his
official duties, or corruptly or by threats or force, or by any threatening letter or communication, influences, obstructs,
or impedes, or endeavors to influence, obstruct, or impede, the due administration of justice, shall be punished....

18 U.S.C. § 1503.
Whoever corruptly or by force or threats of force (including any threatening letter or communication) endeavors to
intimidate or impede any officer or employee of the United States acting in an official capacity under this title, or in
any other way corruptly or by force or threats of force (including any threatening letter or communication) obstructs or
impedes, or endeavors to obstruct or impede, the due administration of this title, shall [be punished]....

26 U.S.C. § 7212(a).
4 Arthur Andersen LLP v. United States, 544 U.S. 696, 125 S.Ct. 2129, 161 L.Ed.2d 1008 (2005), also does not support

Westbrooks's view. Although that case found that the government must prove a “nexus” between certain acts and
a particular proceeding, the statute it applied, 18 U.S.C. § 1512(b), by its terms applies to obstruction of an “official
proceeding.” Id. at 707, 125 S.Ct. 2129.

5 Westbrooks's argument, raised in her reply brief, that the legislative history of 7212(a) indicates that the provision was
intended to address only interference with IRS agents is: (1) counteracted by the text of the provision, which refers to
action that obstructs “any officer or employee of the United States acting in an official capacity under this title or in any
other way ... obstructs or impedes” administration of the title; and (2) has been convincingly rejected by other courts, see
United States v. Martin, 747 F.2d 1404, 1409 (11th Cir. 1984) (“Congress was not required to list in the legislative history
every conceivable corrupt endeavor to avoid waiving the statute's application to one type of corrupt endeavor.”); United
States v. Bowman, 173 F.3d 595, 598 (6th Cir. 1999); United States v. Mitchell, 985 F.2d 1275, 1279 (4th Cir. 1993).

6 The reply brief's invocation of the collateral-estoppel aspect of double jeopardy, see Ashe v. Swenson, 397 U.S. 436, 90
S.Ct. 1189, 25 L.Ed.2d 469 (1970), is too late. In any event, there is no prior ruling in Westbrooks's favor to support such
an argument. She was found guilty at the contempt trial.

7 The government says United States v. Ortiz, 252 Fed.Appx. 664, 665–67 (5th Cir. 2007), applies plain error review to
whether restitution was imposed under the wrong statute, but the court did the same thing in Ortiz as it did in Nolen and
Feast. Recognizing the legality of the sentence was at issue, it engaged in a de novo “careful examination of the record”
which showed the district court awarded restitution under section 3663, not as a condition of supervised release, then
considered whether awarding restitution under the wrong statute was plain error, summarily concluding that it was. Id.

8 Westbrooks does not explain how testimony that four people worked at JATS on some occasions invalidates the tax
loss calculation.
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