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water pipes during the excavation on the
City's streets. Pursuant to an agreement
between the parties, Zoppo paid the City
more than $11,000 on the claim. The mas-
ter found that Zoppo agreed to pay the
remaining $8,427.25 once its claims against
the City were settled. Consequently, the
master allowed the City an offset in that
amount against the amounts that the mas-
ter awarded Zoppo on its claims.

There is ample support in the record for
the master's finding, and we, therefore,
affirm the master on this claim.

Affirmed in part; reversed in part; re-
manded.

All concurred.
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Parents brought negligence and strict
liability actions against amusement ride op-
erator, insurer of the ride, and inspector of
the ride for respective injury and death of
two minor children caused by malfunction
of ride. The Superior Court, Carroll Coun-
ty, Wyman, J., upon recommendation of the
Master, Charles T. Gallagher, dismissed
strict liability counts against ride operator,

dismissed counts by parents of deceased
child seeking recovery for loss of society,
and denied motion by parents of injured
child to amend complaint to recover for loss
of society of their child, and the respective
parents appealed. The Supreme Court,
Batchelder, J., held that: (1) judicial and
statutory precedent and public policy did
not support creation of a new cause of
action allowing parents to recover for loss
of society of a negligently injured or killed
child, and (2) operator of amusement park,
as provider of services, was not subject to
doctrine of strict liability; thus, such
counts were properly dismissed.

Affirmed.

Douglas, J., dissented and filed opin-
ion.

1. Infants €72(2)
Parent and Child &=7(1)

Two common-law causes of action arise
when a minor child is injured by the negli-
gent act of another: one by the child for
personal injuries, and another by a parent
for pecuniary damages, such as loss of
services and expenses caused by injury to
the child; a parent may recover for loss of
a child’s services because he or she is enti-
tled to services of a minor child.

2. Parent and Child ¢=7(1)

At common law, based on the parental
obligation to maintain child, parent could
recover for pecuniary losses incurred as
result of negligently inflicted injury to that
child, but a parent was not entitled to re-
cover for his or her independent or intangi-
ble injuries resulting from negligent injury
to child.

3. Damages ¢=51

Determination whether to extend liabil-
ity of negligent tort-feasor to cover harm
to a plaintiff which occurs as consequence
of injury to third party, when that harm is
emotional and unrelated to any injury to
plaintiff’s physical person or tangible prop-
erty, and which arises from single tortious
act, must be based on public policy consid-
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erations, with reference to judicial and stat-
utory precedent.

4. Parent and Child ¢=18

Intentional interference with parental
custody is based on an intentional tort, and
greater responsibility as to consequences
and damages is traditionally imposed on an
individual who intended his or her conduct
to do harm.

5. Death ¢=88
Parent and Child ¢=7(1)

As judicial and statutory precedent did
not support an extension of liability, and as
public policy weighed against expanding
the scope of liability flowing from a single
tortious act, the Supreme Court declined to
create a new cause of action allowing par-
ents to recover for loss of society of their
negligently killed or injured child.

6. Theaters and Shows &=6(8)

Generally, the owner and operator of
an amusement ride has duty to exercise
reasonable care; he is not an insurer of the
safety of patrons; rather, he must exercise
that degree of care which, under the same
or similar circumstances, would be exer-
cised by ordinarily careful or prudent indi-
vidual, and such care must be proportion-
ate to the danger known or reasonably
apprehended and commensurate with the
circumstances and risks of the situation.

7. Products Liability ¢=23

New Hampshire'’s doctrine of products
liability applies to persons engaged in busi-
ness of selling products for use or con-
sumption.

8. Products Liability ¢=5

Generally, strict liability does not ap-
ply to a supplier of services.

9. Products Liability ¢=60

Amusement park operator was not
strictly liable for injuries sustained by chil-
.dren while riding on ride at amusement
park, as defendant provided a service, not a
product.
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Law Offices of James J. Kalled, Ossipee
(James B. Kazan, Ossipee, on brief and
orally), for plaintiffs.

Wiggin & Nourie, Manchester (Wilfred J.
Desmarais, Jr. (orally), and Alan R. Kusin-
itz, Manchester, on brief), for defendant
Capitol City Shows, Inc. d/b/a Marc’s
Amusements, Ine,

Law Offices of Augustine J. McDo-
nough, Manchester, for defendant Empire
Fire and Marine Insurance Company,
adopted the position taken in the brief of
Capitol City Shows, Inc.

BATCHELDER, Justice.

The plaintiffs appeal from a decision of
the superior court which dismissed their
actions claiming damages for the parental
loss of a child’s society, and their actions
alleging strict linbility against the defend-
ant Capitol City Shows, Inc. We affirm.

These actions arose from an amusement
ride accident which oceurred on July 1,
1981, at a carnival in North Conway. The
defendant Capitol City Shows, Inc., was the
amusement ride operator, the defendant
Empire Fire and Marine Insurance Compa-
ny was the insurer of the ride and the
defendant Richard Tracy allegedly inspect-
ed the ride prior to the accident. As a
result of the accident, Veronica Siciliano, a
minor, sustained cerebral injury and Lisa
Santuecio, also a minor, died.

Arnoldo Siciliano, as the father and next
friend of Veronica Siciliano, and John San-
tuccio, as administrator of the estate of
Lisa Santuccio, initiated actions seeking
damages from all the defendants on the
ground of negligence and against Capitol
City Shows, Inc., on the additional ground
of strict liability. Also, the parents of each
minor child initiated their own lawsuit
against all the defendants, claiming dam-
ages for the loss of society of the respec-
tive children. .

The Superior Court (Wyman, J.), upon
the recommendation of the Master
(Charles T. Gallagher, Esq.), dismissed the
strict liability counts against Capitol City
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Shows, Inc. Additionally, the court dis-
missed the counts seeking recovery by the
Santuccios for the loss of society of their
daughter and denied the Sicilianos’ motion
to amend their complaint to recover for the
loss of society of their daughter. The dis-
missals were based on the plaintiffs’ fail-
ure to state causes of action.

The plaintiffs first ask this court to cre-
ate a cause of action for parental loss of
society of a minor child injured or killed as
a result of negligent conduct. They argue
that recognition of such a cause of action is
a natural extension of common law and will
reaffirm this State’s proclaimed interest in
the preservation of the family relationship,

In the abstract, the plaintiffs’ claim car-
ries enormous sympathetic appeal. No one
can deny the loss a parent must feel when
deprived, even temporarily, of the comfort
and companionship of a child. Indeed, this
court has recognized the importance of
maintaining the integrity of the family rela-
tionship. See, e.g., State v. Robert H., 118
N.H. 713, 715-16, 393 A.2d 1387, 1388-89
(1978). However, not every “foreseeable
injury to a legally recognized relationship
necessarily postulates a cause of action
...."" Borer v. American Airlines, Inc.,
138 Cal.Rptr. 302, 305, 19 Cal.3d 441, 446,
563 P.2d 858, 861 (1977).

[1] In New Hampshire, two common-
law causes of action arise when a minor
child is injured by the negligent act of
another: one by the child for personal inju-
ries; another by a parent for pecuniary
damages, such as loss of services and ex-
penses caused by the injury to the child.
Heath ». Seymour, 110 N.H. 425, 429, 270
A.2d 602, 605 (1970). A parent may recov-
er for the loss of a child's services because
he or she is entitled to the services of a
minor child. Beaudoin v. Beaudoin, 118
N.H. 825, 327, 386 A.2d 1261, 1263 (1978).
This parental right grows out of the obliga-
tion of the parent to support and educate
the child and is contingent upon the parent
actually retaining custody of and support-
ing the child, Lessard v. Company, 83
N.H. 676, 578, 145 A. 782, 784 (1929);

Hillsborough v. Deering, 4 N.H. 86, 95
(1827); see Hammond v. Corbett, 50 N.H.
501, 505, 507-08 (1871). This parental
right has been compared to the right of a
master to recover against anyone who in-
terferes with the master-servant relation-
ship. See Whitaker v. Warren, 60 N.H.
20, 26 (1880); see also Sargent v. Mathew-
son, 38 N.H. 54, 57-58 (1859); Campbell v.
Cooper, 34 N.H. 49, 68 (1856) (both cases
involve enticing and harboring plaintiff's
servant), Davidson v. Goodall, 18 N.H.
423, 426 (1846) (seduction of plaintiff’s
servant).

[2] Therefore, at common law, based on
the parental obligation to maintain a child,
a parent could recover for pecuniary losses
incurred as a result of a negligently inflict-
ed injury to that child. A parent was not
entitled to recover for his or her indepen-
dent or intangible injuries resulting from
the negligent injury to a child. See Cour-
age v. Carleton, 96 N.H. 348, 350, 77 A.2d
111, 113 (1950). Thus, the common-law
cause of action for loss of a child’s services
does not argue for the expansion of liabili-
ty flowing from a single tortious act.

Generally, at common law,

“negligence as a legal source of liability

gives rise only to an obligation to com-

pensate the person immediately injured,
not anyone who predictably suffers loss
in consequence of that injury, unless lia-
bility for that person’s consequential loss
has a legal source besides its foreseeabil-
ity.”
Norwest v. Presbyterian Intercommunity
Hosp., 652 P.2d 318, 333 (Or.1982). In this
case, we are asked to extend the liability of
a negligent tortfeasor to cover harm to a
plaintiff which occurs as a consequence of
an injury to a third party, when that harm
is emotional and unrelated to any injury to
the plaintiff's physical person or tangible
property.

[3] The determination whether so to ex-
tend liability arising from a single tortious
act must be based on public policy consider-
ations, with reference to judicial and statu-
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tory precedent. See Corso v. Merrill, 119
N.H. 647, 664, 406 A.2d 300, 304-05 (1979);
see also Bazxter v. Superior Court of Los
Angeles Cty., 138 CalRptr, 315, 317, 19
Cal.8d 461, 464, 563 P.2d 871, 873 (1977);
DeAngelis v. Lutheran Medical Center, 58
N.Y.2d 1058, 1055, 462 N.Y.S.2d 626, 627~
28, 449 N.E.2d 406, 407-08 (1983).

Compelling publie policy reasons militate
against this court recognizing a cause of
action allowing parents to recover for loss
of a child’s society. Loss of a child’s socie-
ty is an intangible, nonpecuniary loss which
can never properly be compensated by
money damages. The emotional nature of
the loss makes defining and quantifying
damages difficult, which may lead to dis-
proportionate awards. We also note the
probability of increased litigation and mul-
tiple claims, which will hinder settlements
and increase expenses. See Curtis
County of Cook, 109 111 App.3d 400, 409, 65
Ml.Dec. 87, 440 N.E.2d 942, 948 (1982);
Baxter v. Superior Court of Los Angeles
Cly. supra. ‘Additionally, the social bur-
den of providing damages for this loss will
ultimately be borne by the public through
increased insurance premiums or in the en-
hanced danger that accrues from the great-
er number of people who will choose to go
without insurance.” Koskela ». Martin, 91
Il.App.3d 568, 47 Ill.Dec. 32, 572, 414
N.E.2d 1148, 1151 (1980); Borer v. Ameri-
can Airlines, Inc., 138 Cal.Rptr. 302, 306,
19 Cal.8d 441, 447, 563 P.2d 868, 862 (1977).

However, this court has allowed recovery
for some intangible losses suffered by the
secondary victim. Therefore, it is neces-
sary to examine those cases to determine if
they support the recognition of a new
cause of action regardless of public policy
reasons against such a result.

An action for loss of spousal consortium
during the survival of the injured spouse
may be compared to the action the plain-
tiffs urge us to recognize. In New Hamp-
shire, a husband had a common-law cause
of action for loss of consortium caused by
injuries inflicted upon his wife. Guevin ».
Railwey, 78 N.H. 289, 296, 99 A. 298, 302
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(1916). The term “consortium” was used to
describe the husband’s marital rights and
included three elements—services, society
and sexual rights. Id. at 294, 99 A. at 301,
Because the cause of action was based on
the marital relationship and not on a mas-
ter-servant relationship, the husband could
recover for loss of impairment to any ele-
ment; it was not necessary for the husband
first to prove loss of services in order to
recover. Id. at 295, 99 A. at 302.

At common law, a wife had no marita)
rights and thus, in Snodgrass v. Cherry-
Burrell Co., 103 N.H. 56, 164 A.2d 579
(1964), we held that she could not recover
for negligent injury to the marital relation-
ship. It was the legislature in 1967 which,
seeking to provide equality between the
sexes, conferred upon a wife the right to
recover damages for loss or impairment of
consortium. RSA 507:8-a; N.H.S.Jour. 626
(19867).

Significant distinctions may be drawn be-
tween loss of marital consortium and loss
of a child's society. First, many courts
have been more willing to protect the rela-
tionship between husband and wife than
that between parent and child. Brennan
v. Biber, 93 N.J.Super. 351, 367, 225 A.2d
742, 751 (1966), aff’d, 99 N.J.Super. 247,
239 A.2d 261 (1968). Second, loss of mari-
tal consortium includes impairment of the
sexual life of a married couple, which is not
an element of the parent-child relationship,
Guevin v. Ratlway supra; see also Koske-
la v. Martin, 91 1. App.3d 568, 572, 47
IlLDec. 32, 414 N.E.2d 1148, 1151 (1980);
Borer v. American Airlines, Inc.,, 138 Cal.
Rptr. 302, 307, 19 Cal.3d 441, 448, 563 P.2d
858, 863 (1977).

Our reasoning and holding in Corso .
Merrill, 119 N.H. 647, 406 A.2d 300 (1979),
which we reaffirm today, also may be com-
pared to the present case. In Corso, this
court, based on traditional negligence prin-
ciples, expanded recovery in actions based
on negligent infliction of emotional distress
to plaintiffs outside the zone of danger.
Id, at 669, 406 A.2d at 308. We recognized
that freedom from mental distress is an
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interest worthy of legal protection. Yet,
before allowing recovery, this court exam-
ined public policy concerns of unlimited and
burdensome liability and balanced these
concerns against the interests of the plain-
tiff. Id. at 654, 406 A.2d at 305.

In Corso, we determined, based on Cali-
fornia’s experience, that the expansion of
recovery to plaintiffs outside the zone of
danger would not lead to unlimited liability
if well-defined foreseeability factors were
adopted. Id. at 656, 406 A.2d at 306.
These well-defined foreseeability factors in-
clude proximity of time, location and rela-
tionship, and allow recovery only to parents
whose emotional distress results from a
direct emotional impact upon them through
their sensory perceptions contemporaneous
with the accident. In the case before us,
there are no such well-defined limiting fac-
tors. Additionally, the plaintiff in an ac-
tion for negligent infliction of emotional
distress must manifest physical symptoms,
id., making damages easier to assess than
when an injury is purely intangible, as in
the instant cases,

In Plonte v. Engel, 124 N.H. —, 469
A.2d 1299 (1983), this court recognized in-
tentional interference with parental custo-
dy as a new cause of action, and allowed
compensation for the loss of a child's ser-
vices and care, comfort and companionship.
However, Plante is distinguishable from
this case.

{4] The cause of action recognized in
Plante is based on an intentional tort, and
greater responsibility as to the conse-
quences and damages is traditionally im-
posed on an individual who intended his or
her conduct to do harm. See W, Prosser,
Law of Torts § 7 (4th ed. 1971); Derosier
v. Company, 81 N.H. 451, 463, 130 A. 145,
162 (1925) (“In determining how far the
law will trace causation and afford a reme-
dy, the facts as to the defendant’s intent
are often taken into account.”); see also
Hogan v. Robert H. Irwin Motors, Inc.,
121 N.H. 737, 742, 433 A.2d 1322, 1326
{1981) (In awarding damages in an action
for malicious prosecution, the jury may

take into account the anxiety and injury to
feelings and reputation of the plaintiff.);
Lunt v, Philbrick, 59 N.H. 59, 60 (1879) (In
the intentional tort of seduction of plain-
tiff’s daughter, plaintiff may recover for all
natural and necessary consequences includ-
Ing injury to wounded and mortified feel-
ings on account of family disgrace).

Additionally, the tortious conduct alleged
in Plante involved a deliberate interference
with the family relationship and, thus, is a
direct injury to the parent and his or her
rights, rather than an injury to a secondary
victim as in the instant case. Finally, the
policy concerns in Plante weigh different-
ly. The cause of action for intentional in-
terference with parental custody involves a
“relatively unusual tort that presents no
danger of multiplication of claims or dam-
ages. [It], moreover, may serve to deter
child stealing and similar antisocial con-
duct.” Borer v. American Airlines Inc.,
138 Cal.Rptr. 302, 309 n. 3, 19 Cal.3d 441,
451 n. 8, 563 P.2d 858, 865 n. 3 (1977).

We must consider also the policy of this
State in compensating vietims and their
families for negligent infliction of injuries
resulting in death. We begin our inquiry
by noting that in thirty-five States, parents
may recover in a wrongful death action for
the loss of companionship and society of a
child. See Sanchez v Schindler, 651
S.W.2d 249, 252-53 (Tex.1983). In fourteen
of these jurisdictions, the judiciary has al-
lowed recovery under statutes which tradi-
tionally had been interpreted as limiting
recovery to pecuniary loss. Id. In the
other twenty-one States, legislative enact-
ments explicity allow recovery; nine of
these States amended their statutes after
judicial interpretation of the existing stat-
ute permitted recovery for loss of society
and companionship, Id.

However, the wrongful death statutes
enacted in those thirty-five jurisdictions are
the “loss-to-survivors” types, and damages
are awarded based on the losses suffered
by the victim's survivors. See S. Speiser,
Recovery for Wrongful Death § 3.1 (2d ed.
1975). By contrast, the New Hampshire
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legislature has enacted a statute which lim-
its damages to the injuries suffered by the
decedent and his or her estate. RSA
566:12, Damages are not assessed based
on the loss suffered by surviving relatives.
Carney v. Railway, 72 N.H. 364, 376, 57 A.
218, 224 (1903).

[6]1 Thus, judicial and statutory prece-
dent do not support an extension of liability
in the instant case. In addition, public
policy concerns weigh against expanding
the scope of liability flowing from a single
tortious act. Therefore, we decline to cre-
ate a new cause of action allowing parents
to recover for the loss of the society of
their negligently injured or killed child.

Also, the great majority of jurisdictions
have declined to expand their common-law
cause of action for parental loss of services
to include loss of society. See generally
Annot., 69 A.L.R.3d 553 (1976); Love, Tor-
tious Interference with the Parent-Child
Relationship: Loss of an Imjured Per-
son’s Society and Companionship, 51 Ind.
L.J. 590 (1976). Of the ten jurisdictions in
which the courts have explicitly answered
this question, nine have declined to expand
the existing parental cause of action or
create a new cause of action. See Baxter
v. Superior Court of Los Angeles Cty.,
138 Cal.Rptr. 815, 19 Cal.3d 461, 563 P.2d
871 (1977); Curtis v. County of Cook, 109
Il1.App.3d 400, 440 N.E.2d 942 (1982); But-
ler v. Chrestman, 264 S0.2d 812 (Miss.
1972); Brennan v. Biber, 93 N.J.Super.
351, 225 A.2d 742 (1966), aff’d, 99 N.J.Su-
per. 247, 239 A.2d 261 (1968); Wilson .
Gelt, 100 N.M. 227, 668 P.2d 1104 (1983);
Gilbert v. Stanton Brewery, Inc.,, 295 N.Y.
270, 67 N.E.2d 155 (1946); Kalsow v. Grob,
61 N.D. 119, 237 N.W. 848 (1931); Quinn
v. Pittsburgh, 243 Pa. 621, 90 A. 353 (1914);
McGarr v. Nat. and Prov. Worsted Mills,
24 R.I. 447, 53 A. 320 (1902); but see
Shockley v. Prier, 66 Wis.2d 394, 225
N.W.2d 495 (1975) (parent may maintain
action for loss of aid, comfort, society and
companionship of an injured minor child
against a negligent tortfeasor).
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In the jurisdictions where the right of
the parent to recover for negligent injuries
to a child is statutory, three jurisdictions
allow recovery for loss of a child’s society.
See Idaho Code § 5-810 (1979) (interpreted
in Hayward v. Yost, 72 1daho 415, 242 P.2d
971 (1952) to include loss of protection,
comfort, society and companionship); Iowa
R.Civ.P. 8 (1983) (parent may sue for actual
loss of services, companionship and society;
amended to reflect the holding of Wardlow
v. City of Keokuk, 190 N.W.2d 439 (Towa
1971)); Wash.Rev.Code 4.24.010 (1983) (ac-
tion for damages for loss of services, sup-
port, love and companionship, and injury to
or destruction of the child-parent relation-
ship; amended to reflect the holding of
Lockhart v. Besel, 11 Wash.2d 112, 426
P.2d 605 (1967)); but see Smith v. Richard-
som, 217 Ala. 389, 171 So.2d 96 (1965) (Ala.
Code § 6-5-390 (Supp.1983) does not in-
clude recovery for loss of child's society).

Therefore, of the jurisdictions which
have squarely met this issue, ten deny re-
covery for loss of a child’s society and four
allow recovery. The other jurisdictions
continue to allow recovery only for pecuni-
ary losses in an action by parents for negli-
gent injury to a child. But see Drayton v.
Jiffee Chemical Corp., 395 F.Supp. 1081,
1097 (N.D.Ohio 1975) (by implication allow-
ing recovery); Deems v. Western Md. Ry.
Co., 247 Md. 95, 114, 231 A.2d 514, 525
(1967) (in dictum, denying recovery); Bias
v. Ausbury, 369 Mich. 378, 380, 120 N.W.2d
233, 234-36 (1963) (Ohio law; by implica-
tion allowing recovery); Mich. Sanitarium
v. Neal, 194 N.C. 401, 403, 139 S.E. 841,
842 (1927) (by implication denying recov-
ery); but see also Yordon v. Savage, 279
So.2d 844, 846 (Fla.1973) (by implication
allowing recovery) and City Stores Co. v.
Langer, 308 So.2d 621, 622 (Fla.App.1975)
(by implication denying recovery) (both
cases citing Wilkie v. Roberts, 91 Fla. 1064,
1069, 109 So. 225, 227 (1926) (father can
recover only his pecuniary losses—services,
medical expenses)).

Turning to the second issue, the plain-
tiffs argue that the defendant Capitol City
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Shows, Inc., should be held strictly liable
for any damages since Capitol City Shows,
Inec., supplies a product to the general pub-
lic which may endanger the public safety.
The master dismissed the complaint in
strict liability on the basis of Bolduc ».
Herbert Schneider Corp., 117 N.H. 566,
374 A.2d 1187 (1977), which held that, be-
cause the operation of a ski tramway in-
volved a nearly pure service transaction,
the operator was not liable under strict
liability.

[6] The general rule is that the owner
and operator of an amusement ride has a
duty to exercise reasonable care. The own-
er or proprietor of a place of public amuse-
ment is not an insurer of the safety of the
patrons; rather, he must exercise that de-
gree of care which, under the same or
similar circumstances, would be exercised
by an ordinarily careful or prudent individ-
ual. Such care must be proportionate to
the danger known or reasonably ap-
prehended and commensurate with the cir-
cumstances and risks of the situation,
E.g., Hook v. Lakeside Park Co., 142 Colo.
2177, 851 P.2d 261, 264-65 (1960).

Notwithstanding this basic rule;, the
plaintiffs argue that New Hampshire's doc-
trine of products liability applies to the
present situation and subjects the defend-
ant Capitol City Shows, Inc., to strict liabili-
ty. The plaintiffs maintain that the de-
fendant, by supplying amusement rides to
the general public, is engaged in full-scale
commerce,

[7] It is necessary, however, to distin-
guish clearly between products and servic-
es. New Hampshire’s doctrine of products
liability applies to persons engaged in the
business of selling products for use or
consumption. Butirick v. Lessard, 110
N.H. 86, 260 A.2d 111 (1969). The defend-
ant Capitol City Shows, Inc., does not sell
or supply a product. It provides persons
with a service; namely, a ride on a ma-
chine, The passenger is a licensee, with no
property rights in the ride.

Perfection Paint and Color Company
v. Konduris, 147 Ind.App. 106, 258 N.E.2d
681 (1970), upon which the plaintiff relies,
is not persuasive authority because the de-
fendant therein supplied the plaintiff with
a product (lacquer reducer), not with a ser-
vice,

8,91 We hold that the master correctly
relied on Bolduc v. Herbert Schneider
Corp., 117 N.H. 566, 374 A.2d 1187 (1971),
in denying the plaintiffs’ claim. In Bolduc,
we affirmed the general rule that strict
liability does not apply to a supplier of
services. Jd. at 569, 374 A.2d at 1189. As
in Bolduc, the defendant here provided a
service, not a product.

As we have noted before, we are not
prone to extend striet Hability in this juris-
diction. Jd. at 569, 874 A.2d at 1190; ¢f.
Moulton v. Groveton Papers Co., 112 N H.
50, 54, 289 A.2d 68, 72 (1972). There is no
indication that the plaintiffs suffer an un-
fair burden from the doctrine of strict lia-
bility not being applied in this case. The
plaintiffs possess adequate protection
through an action for negligence. We af-
firm the superior court’s decision dismiss-
ing the plaintiffs’ claim of strict liability
against Capitol City Shows, Inc,

Affirmed.

DOUGLAS, J., dissented; the others con-
curred.

DOUGLAS, Justice, dissenting:

The court today chooses not to recognize
the right of parents to recover for the loss
of society when a child is negligently killed
or severely injured. This decision is based
on anachronistic concepts from which the
majority cannot free itself to examine
present-day norms. In my opinion, a par-
ent’s loss of society when a child is negli-
gently killed or severely injured is a cogni-
zable injury for which justice demands
compensation, A child is no longer proper-
ty or an economic unit in the eyes of the
law.

The pleadings in this case allege that on
July 1, 1981, the plaintiffs’ young daugh-



26 N.H.

ters entrusted themselves to the owners
and operators of the “Octopus” ride. The
events that followed can only serve to exa-
cerbate the fears that the cautious experi-
ence when witnessing the gyrations of one
of these rides, The arm of the “Octopus”
attached to the girls’ car broke, and they
fell to the ground. Lisa Santuccio was
killed and Veronica Siciliano was seriously
injured. The plaintiffs have alleged negli-
gence in the operation, repair, and inspec-
tion of the “Octopus” ride. They claim
that the ride had been in operation in ex-
cess of thirty years without adequate main-
tenance and that the repairs made to it
were faulty, The Trial Court (Wyman, J.)
upheld the master's order dismissing the
parents’ action for loss of society for fail-
ure to state a claim for relief cognizable
under New Hampshire jurisprudence.

Historically, the common law has provid-
ed, in this and many other jurisdictions,
that parents have a compensable injury
when deprived of the services of their chil-
dren. “It has long been the established
law in this State that parents are entitled
to the earnings and services of their un-
emancipated minor children.” Beaudoin v.
Beaudoin, 118 N.H. 325, 327, 386 A.2d
1261, 1263 (1978); see Lessard v. Compa-
ny, 83 N.H. 576, 6578, 145 A. 782, 784
(1929); Hilisborough v. Deering, 4 N.H. 86
(1827).

The parents’ right to a child’s services
has its legal origins in the old master-serv-
ant theory. See Shockley v. Prier, 66
Wis.2d 394, 400, 225 N.W.2d 495 499
(1975); see also Ferriter v. Daniel O’Con-
nel’s Sons, Inc., 413 N.E.2d 690, 692 (Mass.
1980) (“A father has traditionally had ac-
tions for abduction and seduction of his
child ... founded upon an analogy with a
master’s action for enticement of his serv-
ant.”’). This right is not absolute and is
correlative to the parents’ duty to support
the child. Beaudoin v. Beaudoin, supra
at 327, 386 A.2d at 1263, The right of a
child’s services was, however, extinguished
on the child’s death. Chaloux v. Compa-
ny, 75 N.H. 281, 285, 73 A. 301, 303 (1909).
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Because the cause of action was based on
these economic-theories, the pecuniary loss
computation that courts still perform might
have been appropriate at one time.. Today,
however, the pecuniary loss computation is
an antiquated procedure and the rule is in
need of modernization. A child is simply
not property.

The origins of the pecuniary loss limita-
tion “are rooted in Charles Dickens’ Eng-
land,” Dawson v. Hill & Hill Truck Lines,
671 P.2d 589, 592 (Mont.1983), “an era
when ample work could be found for the
agile bodies and nimble fingers of small
children.” Wycko v. Gnodtke, 361 Mich,
831, 335, 106 N.W.2d 118, 120 (1960). The
damages in these actions were limited to
pecuniary loss because “children during mi-
nority were generally regarded as an eco-
nomic asset to parents.” Selders v Ar-
mentrout, 190 Neb. 275, 278, 207 N.W.2d
686, 688 (1973). . During this time, children
began working on the family farm or ap-
peared at the minehead or factory gate as
early as age 10, Id.

“... [T]he restrictive pecuniary loss rule

is based on an antiquated concept of the

child as an economic asset, stemming
from the Dickensian era of brutal child
labor ... when the ‘dark Satanic mills’ of
the nascent industrial revolution disfig-
ured the English landscape. ‘The golf
links lie so near the mill that almost
every day the little children hard at work
look out on the men at play.’”
26 A.T.L.A.L.Rep. 196 (June 1988) (quoting
the famous advertisement of the Interna-
tional Ladies’ Garment Workers Union) (cit-
ing Senchez v. Schindler, 651 S.W.2d 249
(Tex.1983)). Higher education was a privi-
lege not shared among the general popu-
lace. See Selders v. Armentrout supra.
These are not the realities of today’s socie-
ty.

The concept of a parent’s right to recover
for a child’s lost services was created by
the judiciary and, therefore, we may recon-
sider it. When determining whether to ab-
rogate the doctrine of parental immunity,
we held that “it is the responsibility of the
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judiciary to examine this court-made rule
and to make such alterations as the inter-
ests of justice may require even though the
legislature has chosen not to change it, as
was their privilege.” Dean v. Smith, 106
N.H. 314, 317, 211 A.2d 410, 412-13 (1965);
see Briere v. Briere, 107 N.H. 482, 434, 224
A.2d 588, 590 (1966); see also Wycko ».
Gnodtke, 361 Mich. 331, 838, 105 N.W.2d
118, 121~-22 (1960) (“a legislature legislates
by legislating, not by doing nothing”); Fer-
riter v. Daniel 0'Connel’s Sons, Inc., 381
Mass. 507, 413 N.E.2d 690, 695 (1980) (chil-
dren have a cause of action for loss of
parents’ society despite legislative silence);
Schokley v. Prier, 66 Wis.2d 394, 397, 225
N.W.2d 495, 497 (1975) (“it is as much our
responsibility, as the legislature’s, to make
changes in the law, if the common-law rule
no longer fits the social realities of the
present day”).

‘The action for the loss of a child’s servic-
es based solely on pecuniary loss is an
outdated concept that has been widely criti-
cized by scholarly authority. “It is not
surprising that the pecuniary rule, at least
as it requires a computation of ‘child-labor’
wages, has been condemned as barbaric
and defended principally with silence.”
Finkelstein, Pickrell & Glasser, The Death
of Children: A NonParametric Statisti-
cal Analysis of Compensation for An-
guish, 74 Colum.L.Rev. 884, 884 (1974).
The pecuniary-loss concept requires that
juries attempt to estimate the value of the
child's services and then subtract the cost
of their support. Id.,; see Selders v. Ar-
mentrout, 190 Neb. 275, 280, 207 N.W.2d
686, 689 (1973); see also W. Prosser, J.
Wade & V. Schwartz, Cases and Materials
on Torts, 579-80 n. 1 (6th ed. 1976). This
approach is utterly without merit today
because ‘‘if the rule is literally followed,
the average child would have a negative
worth,” Selders v. Armentrout, supra at
279, 207 N'W.2d at 689; see Sanchez v.
Schindler, 651 S.W.2d 249, 251 (Tex.1983).

“Justice Spears gives both light and an-

swer when he acutely observes that, un-

der the traditional child-labor formula for

measuring damages for the death of a

child (wages minus upkeep), the average
child would have a negative worth if the
formula were literally followed. ‘Strict
adherence to the pecuniary loss rule
could lead to the negligent tortfeasor
being rewarded for having saved the par-
ents the cost and expense of rearing a
child.’ As wryly stated in a leading case-
book on Torts, ‘If the pecuniary-loss
standard were strictly applied, defendant
in a wrongful death case involving a
child might counterelaim against the par-
ents for a quantum meruit recovery.
Prosser, Wade & Schwartz, Cases and
Materials on Torts 580 (Foundation
Press, Tth ed, 1982),”

26 AT.L.ALRep. 194, 196 (June 1983)
(quoting Sanchez v. Schindler, supra at
251).

Three years ago this court recognized
that the estimated costs of raising a child
was between 369,232 and $85,088. Park ».
Rockwell Int'l Corp., 121 N.H, 894, 899,
436 A.2d 1136, 1139 (1981). Other sources
have placed the cost much higher. See
Tuhy, What Price Children? Money, at 77
(March 1983) ($81,000 to $117,000); Com-
puting the Cost of Kids, Business Week,
at BO (August 30, 1982) ($323,000 to $344,-
000). No court can seriously contend that
any child today has an earning capacity
that even approaches the lowest of these
figures. Most children do not work at all,
and the majority of working minors receive
little more than the minimum wage and can
only work part-time due to educational de-
mands. It does not take an advanced de-
gree in economics to see that it costs much
more to raise a child than a child could ever
earn during his or her minority. (But see
Michael Jackson.)

Several jurisdictions have recently recon-
sidered this concept and determined that
the parents’ recovery should not be limited
to pecuniary losses; that the loss of a
child’s society is compensable. In Sanchez
v. Schindler supra, the Supreme Court of
Texas recognized that “by statute or judi-
cial decision, thirty-five states allow recov-
ery for loss of companionship and society
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in & wrongful death action brought by the
parents.” (Emphasis added) Id, 651
S.W.2d at 2562; see Miller v. Subia, 514
P.2d 79 (Colo.Ct.App.1973); Volk v. Balda-
20, 103 Idaho 570, 651 P.2d 11 (1982); Elli-
ot v. Willis, 89 I1l.App.3d 1144, 412 N.E.2d
638 (1980); Wardlow v. City of Keokuk,
190 N.W.2d 439 (Towa 1971); Wycko w.
Gnodtke, 361 Mich. 331, 105 N.W.2d 118
(1960); Fussner v. Andert, 261 Minn, 347,
113 N.W.2d 38656 (1961); Dawson v, Hill &
Hill Truck Lines, 671 P.2d 589 (Mont.
1983); Selders v. Armentrout, 190 Neb.
275, 207 N.W.2d 686 (1973); Anderson v.
Lale, 88 S.D. 111, 216 N.W.2d 152 (1974);
Sanchez v. Schindler, 661 S.W.2d 249 (Tex.
1983); Lockhart v. Besel, T1 Wash.2d 112,
426 P.2d 605 (1967); Schockley v. Prier, 66
Wis.2d 394, 225 N.W.2d 495 (1975).

In the cases that permit a parent to
recover for the loss of a child’s society, the
courts have not satisfactorily articulated
the rationale underlying their theory. The
courts have simply discussed the antiquat-
ed pecuniary-loss rule and concluded, usu-
ally based on their wrongful death stat-
utes, that the parents have suffered a loss
for which they should be compensated.
The courts have, however, failed to discuss
fully the real changes that have occurred
within our society that now make the loss
of a child’s society 2 compensable loss.

Recently, this court reaffirmed its posi-
tion that parental rights are fundamental
rights under the New Hampshire Constitu-
tion. Plante v. Engel, 124 N.H, ——, 469
A.2d 1299 (1983); see State v. Akers, 119
N.H. 161, 163, 400 A.2d 38, 40 (1979) (“Par-
enthood lies at the very foundation of our
civilization.”). In doing so, the court recog-
nized that there is a “sanctity in the union
of parent and child that transcends econom-
ics and deserves the utmost respect.”
Plante v. Engel supra. The “respect”
that the court accorded the parent in
Plante was full compensation, including
expenses and damages for loss of compan-
ionship, for the intentional tort of interfer-
ence with custody. Id. I fail to see how
this court can refuse to recognize the par-
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ents’ loss when the child is injured or killed
yet permit recovery in a situation where
the child was unharmed, as was done in
Plante.

Historically, couples had children for two
basic reasons: because they were needed
to assist with the farm or other labor; and
because they “just happened.” Today, the
decision whether to have a child is usually
a conscious one, seriously undertaken, and
the result of much thought and planning.
In fact, the decision-making so perplexes
some couples that they seek professional
advice in the form of counseling or group
workshops. See Tuhy, What Price Chil-
dren? Money, at 77 (March 1983).

When the modern couple does decide to
have a child, their reasoning is far different
from that of the economic considerations of
their forefathers. Some common reasons
couples choose to have children are the
desire: to enrich their lives; to bring joy
and a sense of meaning into their marriage;
to share their love and affection; and to
perpetuate themselves and their family
name,

The decision to have a child then gives
way to the exigencies of pregnancy and
birth. The distress and discomfort the ex-
pectant mother experiences for nine
months, along with the agony of labor and
birth are only the beginning of parental
sacrifice. The arrival of an infant in the
home, the many late night feedings, count-
less diaper changes, and constant worry
requires a great deal of patience and self-
sacrifice by the parents.

As the child grows, so does its needs;
the time and effort spent teaching tlie child
to walk and talk are just preliminary to the
school years and the onset of new needs.
The self-denial and dedication required of a
parent to keep a growing child fed and
clothed are substantial, in the face of the
current cost of such commodities. In to-
day’s society, to raise a child properly, the
average parent must surrender many per-
sonal luxuries and make an incalculable
emotional commitment.
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Today's attentive parent does much more
than comply with the common-law duty to
support a child that gave rise to the par-
ent’s right to the child’s services. See
Beaudoin v. Beaudoin, 118 N.H. 825, 327,
386 A.2d 1261, 1263 (1978). Parents today
make innumerable sacrifices for their chil-
dren and simply desire the children’s love,
respect, and companionship in return.
These sacrifices by the parents are like
investments that earn the child’s love and
companionship as “interest.”” When a par-
ent is deprived of this “interest,” they suf-
fer a very real loss.

Although parents’ losses could never be
fully enumerated, reference to but a few is
illustrative of the loss they suffer when
deprived of a child’s society: the joy in
watching a child take his first steps or
utter his first words; the thrill in seeing a
son score a touchdown or a daughter per-
form a ballet; the pride in watching a child
graduate from high school, college, or
medical school; and the comfort from a
Sunday visit and the holidays filled with
the cheer that children and grandchildren
bring. These simple joys and the millions
of other interpersonal interactions that par-
ents and their children share are the es-
sence of life, without which the quality of a
parent’s life is greatly reduced.

Only three years ago, this court recog-
nized one of the most tangible losses a
parent may suffer when deprived of their
child’s society. We stated that “while par-
ents may not usually be financially ‘de-
pendent’ on their young children, there
may well come a time due to both the
vicissitudes of life and the natural process
of aging when parents may become as de-
pendent on the resources of their children
as their children were on theirs in earlier
years.,” Park v. Rockwell Int’l Corp., 121
N.H. 894, 899-900, 436 A.2d 1136, 1139
(1981). In December 1983, we recognized
that a parent suffers a compensable loss of
companionship when deprived of a child
through wrongful interference with custo-
dy and stated that the parent/child rela-
tionship “deserves the utmost respect.”

Plante v. Engel, 124 N.H, —, 469 A.2d
1299 (1983). The ‘“respect” we accorded
the aggrieved parent in Plgnte was full

compensation for the lost companionship.
Id,

Clearly, money damages can never fully
compensate a parent for the losses sus-
tained when a child is killed or seriously
injured, but this should not stop us from
permitting recovery. “We are aware, of
course, that there are those who say that
the life of a human being is impossible to
value ... [and that therefore we should]
assign it no value whatever, This kind of
delicacy would prevent the distribution of
food to the starving because the sight of
hunger is so sickening.” Wycko w.
Gnodtke, 361 Mich. 331, 339, 105 N.W.2d
118, 122 (1960).

This court has not previously denied
damages to an injured party because those
damages cannot be calculated with specific-
ity. See Chagnon v. Union-Leader Co.,
103 N.H. 426, 445, 174 A.2d 825, 837, cert.
denied, 369 U.S, 830, 82 S.Ct. 846, 7
L.Ed.2d 795 (1961); see also Selders v.
Armentrout, 190 Neb. 275, 280, 207
N.W.2d 686, 689 (1973) (“It is no more
difficult for juries and courts to measure
damages for the loss of the life of a child
than many other abstract concepts with
which they are required to deal””) If we
try complicated patent cases or antitrust
matters to a jury, surely we can expect
them to arrive at a just sum to compensate
the stricken parent.

The fear of judgments in excessive
amounts is also not an adequate reason to
withhold recovery for the loss of a child’s
society. “The judicial system has adequate
safeguards to prevent recovery of damages
based on sympathy or prejudice rather than
fair and just compensation for the plain-
tiff's injuries.” Sanchez v. Schindler, 651
S.W.2d 249, 253 (Tex.1983). Our juries
have never been profligate in their awards.
Furthermore, the judiciary has the power
to remit excessive awards, and punitive
damages are not recoverable in an action
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for negligence in this State. The fear is a
judicial one—not, a realistic one.

In addition, our wrongful death statute,
RSA 556:12, does not in any way bar recov-
ery by these plaintiffs. See, e.g., Corso .
Merrill, 119 N.H. 647, 406 A.2d 300 (1979)
(parents may recover for negligent inflic-
tion of emotional distress when child
killed.). RSA 5566:12 enumerates the ele-
ments of damage that may be considered
“in connection with other elements allowed
by law....” Recovery for the loss of s
child’s services has always been an element
“allowed by law.” See, e.g., Beaudoin ».
Beaudoin, 118 N.H. 325, 327, 386 A.2d
1261, 1263 (1978); Lessard v. Company, 83
N.H. 576, 578, 145 A. 782, 784 (1929). Re-
covery for the loss of a child’s society is
merely a modernization of this concept.

The parents of Veronica Siciliano, whose
daughter suffered cerebral injury but still
lives, are of course not affected by the
wrongful death statute. They are entitled
to recover under the old, but still existing,
common-law rule for the value of her lost
services and should also be allowed to re-
cover for her lost society, with the common
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law being modernized to conform with
present-day notions, namely, that a child is
not an economie unit.

The parents of Lisa Santuccio, whose
daughter died in the “Octopus,” should also
be allowed to recover for their loss of her
society. However, since the old common-
law rule provides that the right to a child’s
services is extinguished on the child’s
death, Ckaloux v. Company, 756 N.H. 281,
286, 73 A. 301, 303 (1909), the court should
abrogate this archaic barrier to an action
for a loss of a child's society. In terms of
the deprivation suffered by the parent,
there simply is not a real distinction be-
tween a child who is very seriously injured
and one who is killed.

Accordingly, these issues should have
been submitted to a jury and, therefore, I

dissent.



