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“A Little Ditty”: Basic Estate Planning 
Table 3 

January 2, 2019 
 
TOP THREE: 3 things everyone over the age of 18 should have: 

1. Healthcare Power of Attorney 

2. Financial Power of Attorney 

3. Basic Will 

 
The “Poor Man’s Will”: 

1. Bank accounts: Payable on death accounts  - RSA 383-B:4-404 
a. Note the distinction from joint accounts - RSA 383-B:4-405 

2. Real estate: Joint tenancy with rights of survivorship 
a. Note: No Tenancy by the Entirety in NH 
b. Could also do a life tenancy 
c. Consider reviewing the real estate deed – Is the client divorced?  Did s/he 

then transfer the property of otherwise sever the joint tenancy? 
 
BE CAREFUL OF CONFLICTS! 
 

Rule 1.7. Conflicts of Interest 
 

(a) Except as provided in paragraphs (b) and (c), a lawyer shall not represent 
a client if the representation involves a concurrent conflict of interest. A 
concurrent conflict of interest exists if:  

 
(1) the representation of one client will be directly adverse to another 
client; or  
 
(2) there is a significant risk that the representation of one or more 
clients will be materially limited by the lawyer's responsibilities to 
another client , a former client or a third person or by a personal 
interest of the lawyer. 

 
Postnuptial Agreements are enforceable in NH: 

 
In re Estate of Wilbur, 165 N.H. 246, 250 (2013).  

Postnuptial agreements, like antenuptial agreements, carry a “presumption 
of validity,” and the party seeking invalidation of the agreement must prove 
that the agreement was unfair. Id. at 251-252. Postnuptial contracts may or 
may not be subject to scrutiny “beyond that which applies to antenuptial 
contracts.” Id. 
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Client Considerations - Will vs. Trust:  
 

Will Trust 
Control Privacy 
Spousal election No spousal election. See Hanke, 123 

N.H. 175, 179 (1983) (conveyance to 
trust can only be undone if conveyance 
was for purposes of thwarting spouse).  

Pretermitted heir No pretermitted heir  
 Must be funded 
Shorter window for creditors Quicker access to money for 

beneficiaries 
Public Private 

 
Pretermitted heirs – RSA 551:10 

Every child born after the decease of the testator, and every child or issue of a child 
of the deceased not named or referred to in his will, and who is not a devisee or 
legatee, shall be entitled to the same portion of the estate, real and personal, as he 
would be if the deceased were intestate. 

 
Good sample language: 

Other than what I have provided in this Will, I intentionally make no provisions for 
my children or the issue of my children, whether now alive or hereafter born, other 
than any provisions that may have been made for them herein. 

BAD sample language: 
Other than what I have provided in this Will, I intentionally make no provisions for 
my heirs, whether now alive or hereafter born, other than any provisions that may 
have been made for them herein. 

 
For additional reading, we recommend In re Teresa E. Craig Living Trust, 194 A.3d 967 
(2018).  
 
**Note that while this case was pending, the legislature amended RSA 564-B:1-112, 
adding the sentence: “RSA 551:10 shall not apply to any trust.”** 
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Why include an in terrorem clauses (appropriate for both wills and trusts)? 
Beneficiaries must receive enough to make them think twice about risking it with a 
will challenge.  
 
In terrorem clause is both a shield and a sword.  It serves to prevent disgruntled 
heirs from suing the fiduciary or the estate/trust, but it also allows the person 
appointed as executor or trustee to act in a way that may become dictatorial or 
unfair.   

 
Remember the Tamposi  case no-contest clause: 

 
If any person shall at any time commence or join in the prosecution of any 
proceedings in any court or tribunal to oppose the admission of the Grantor's 
will to probate or to have said will, this trust, or any other trust established 
by the Grantor set aside or declared invalid or to contest any part or all of the 
provisions included in said will, this trust or any other trust established by 
the Grantor, or to cause or to induce any other person to do so, then and in 
that event such person shall thereupon forfeit any and all right, title and 
interest in or to any portion of this trust, and this trust shall be distributed in 
the same manner as would have occurred had such person died prior to the 
date of execution of this trust. Nothing contained in this Article, however, 
shall preclude any beneficiary from enforcing, by litigation or otherwise, the 
executor’s duties under said will or the trustee’s duties under this or any 
other trust. 
 
An excerpt from Judge Cassavechia’s final order (before the remand for the 
attorney and fiduciary fee issues) on Article 14 containing this language is 
attached for reference with the Article 14 language, too. 

 
Death changes everything. Think about the politics between the beneficiaries. 

 
Guardianship: These responsibilities are HUGE. Carefully consider who you name. 
 
RSA 564-E:108: Nomination of Guardian; Relation of Agent to Court-Appointed 
Fiduciary. 

a. In a power of attorney, a principal may nominate a guardian of the principal’s estate 
or guardian of the principal’s person for consideration by the court if protective 
proceedings for the principal’s estate or person are begun after the principal executes 
the power of attorney. Except for good cause shown or disqualification, the court shall 
make its appointment in accordance with the principal’s most recent nomination. 

b. If, after a principal executes a power of attorney, a court appoints a conservator or 
guardian of the principal’s estate or other fiduciary charged with the management of 
some or all of the principal’s property: 

1. the agent is accountable to the fiduciary as well as to the principal; 
2. the power of attorney is not terminated and the agent’s authority continues 

unless limited, suspended, or terminated by the court; and 



 

4 
 

3. The fiduciary shall have the same power as the principal to revoke, suspend, 
or terminate all or any part of such power of attorney. 

 
For a case involving attorney’s fees during guardianship proceedings, we suggest Eaton v. 
Eaton, 165 N.H. 742 (2013). Attached. 
 
Powers of Attorney: 

1. TYPES: 
a. Limited: gives someone else the ability to act in your place for a very limited 

purpose and time. E.g. A limited power of attorney could give someone the 
right to sign a deed to property for you at a closing if you are out of time. The 
document should specify when it ends. 

b. General: Comprehensive financial power given to someone else. Can be used 
if you are not incapacitated, but need help with financial matters. Ends on 
death or incapacitation unless rescinded before then. 

c. Durable: Can be general or limited. Remains in effect after someone becomes 
incapacitated. If someone does not have this type of POA, a court will have to 
appoint a conservator or guardian to act on your behalf. Remains in effect 
until death unless rescinded prior to incapacitation.  

d. Springing: Lets your attorney-in-fact act for you if you become incapacitated. 
Only triggered if you become incapacitated. This must be clearly defined in 
the document. 

e. Healthcare: NOT included in general power of attorney. Gives someone else 
the ability to make medical and treatment decisions that  a principal can no 
longer make for themselves. Make sure you ask this person if they feel 
comfortable. This should be someone with whom the client can discuss their 
wishes frankly, and will support those wishes. Also consider geography, and 
ability to meet with physicians should the need arise. 

 
**CONSIDER CAREFULLY BEFORE GIVING THE POWERS OF ATTORNEY TO THE 
FUTURE APPOINTEE.** 
 
RSA 551:3 - Interested Witness 

Any beneficial device or legacy made or given in a will to a subscribing witness 
thereto or to the wife or husband of such a witness shall be void unless there be 2 
other subscribing witnesses, and such subscribing witness shall be a competent 
witness thereto; but a provision therein for the payment of a debt shall not be void 
nor disqualify the creditor as a witness thereto. 

 
PRACTICE TIP: Send client wills for review before signing. 
 
CONSIDER: Who will keep the wills after they are signed? Some attorneys prefer to keep 
these in a fireproof, locked “will safe” at the attorney’s office. Some attorneys prefer to 
keep the client responsible. Remember safe deposit key transfer issues upon death. 
 
**NH inheritance default is per stirpes. RSA 561:1, II(a). 



 

5 
 

Areas for further consideration 
• Decanting: We suggest the Hodges case: Hodges v. Johnson, 170 N.H. 470 (2017). 
• Pet trusts 
• Illusory Transfer in trusts: Hanke v. Hanke, 123 N.H. 175 (1983). 
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RSA 564-B:1-112 Rules of Construction. 

Effective: May 30, 2018 

 

(a) The rules of construction that apply in this state to the interpretation of and disposition of property by will also apply as 
appropriate to the interpretation of the terms of a trust and the disposition of the trust property. For the purposes of this 
section, RSA 551:10 is not a rule of construction. RSA 551:10 shall not apply to any trust. 

  
 

(b) In interpreting or construing the terms of a trust, the settlor’s intent shall be sovereign to the extent that the settlor’s intent 
is lawful, not contrary to public policy, and possible to achieve. 

  
 

(c) For the purposes of determining the benefit of the beneficiaries, the settlor’s intent as expressed in the terms of the trust 
shall be paramount. 

 
  

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS551%3a10&originatingDoc=N5963EFF06DB511E8ABBEE50DE853DFF4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS551%3a10&originatingDoc=N5963EFF06DB511E8ABBEE50DE853DFF4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
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165 N.H. 742 
Supreme Court of New Hampshire. 

Daniel A. EATON 

v. 
Mary Louise EATON & a. 

No. 2012–703 
| 

Argued: October 10, 2013 
| 

Opinion Issued: December 20, 2013 

Synopsis 
Background: Ward’s attorney-in-fact brought action against ward and guardian to recover attorney fees that attorney-in-fact 
incurred during guardianship proceeding. The 8th Circuit Court, Keene Probate Division, Hampe, J., granted defendants’ 
motion for summary judgment. Attorney-in-fact appealed. 
  

The Supreme Court, Lynn, J., held that for purposes of power-of-attorney statute’s provision stating that failure to comply with 
provisions governing principal’s disclosure statement and attorney-in-fact’s acknowledgement does not invalidate otherwise 
valid durable power of attorney, durable power of attorney, which lacked attorney-in-fact’s acknowledgement, was not 
“otherwise valid.” 
  

Affirmed. 
  

**1286 8th Circuit Court—Keene Probate Division 

Attorneys and Law Firms 

Laboe Associates, PLLC, of Concord (Kerri S. Tasker and John E. Laboe on the brief, and Mr. Laboe orally), for the petitioner. 

Bradley & Faulkner, P.C., of Keene (Gary J. Kinyon on the brief and orally), for the respondents. 

Opinion 
 

LYNN, J. 

 
*743 The petitioner, Daniel A. Eaton, appeals an order of the 8th Circuit Court—Keene Probate Division (Hampe, J.), which 
granted the summary judgment motion filed by the petitioner’s mother, Mary Louise Eaton (Mrs. Eaton), and her guardian, 
Michael Eaton (Michael). We affirm. 
  
*744 This is the second appeal arising from the petitioner’s attempts to be paid for legal fees he incurred in guardianship 
proceedings involving his mother. SeeIn re Guardianship of Eaton, 163 N.H. 386, 42 A.3d 799 (2012). The following facts are 
drawn from Eaton and from the record in this appeal. 
  
In March 2010, Dean Eaton (Dean), the petitioner’s brother, filed a petition for guardianship over their mother, Mrs. Eaton. Id. 
at 388, 42 A.3d 799. The petitioner objected to Dean’s petition and filed his own petition. Id. In a June 2010 settlement 
agreement, the petitioner and Dean agreed that their brother, Michael, would be appointed guardian. Id. Shortly thereafter, the 
trial court found Mrs. Eaton to be incapacitated and appointed Michael guardian over her person and estate. Id. Thereafter, the 
petitioner filed a motion under RSA 464–A:43 (2004), requesting the trial court to order Michael, as guardian of Mrs. Eaton’s 
estate, to pay the attorney’s fees the petitioner incurred during the guardianship proceedings. Id. Michael objected, and the trial 

http://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(I19182530453C11DD902D0014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0263212801&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0104102801&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0174427101&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0116145901&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0104102801&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0007691&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0000579&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0007691&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0007691&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0000579&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0000579&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0000579&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS464-A%3a43&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0000579&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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court denied the petitioner’s motion. Id.We upheld the trial court’s decision in Eaton. Id. at 393, 42 A.3d 799. 
  
In October 2010, the petitioner filed the instant action, in which he again sought payment of legal fees incurred during the 
guardianship proceeding. He alleged that he was entitled to the fees because he acted as his mother’s attorney-in-fact pursuant 
to a durable general power of attorney, which was executed in October 2004. The respondents moved for summary judgment 
on three grounds: (1) that the actions taken by the petitioner were not done pursuant to the power of attorney but for the 
petitioner’s own benefit; (2) that the petitioner had no authority to act under the power of attorney because it lacked the 
acknowledgment required by RSA 506:6, VII(a) (2010); and (3) that the petitioner admitted under oath in a deposition that the 
only time he acted under the power of attorney was in connection with obtaining medical records. The trial court found that 
there were genuine issues of material fact in dispute with regard to the respondents’ first and third arguments which precluded 
the trial court from granting summary judgment. However, with respect to the second argument, the trial court ruled that “the 
acknowledgment requirement of RSA 506:6, VII(a) is mandatory and therefore Daniel Eaton could not have been acting as 
Mary Lou Eaton’s attorney-in-fact when he undertook the acts [for which the legal fees were claimed], as a matter of law.” The 
trial court therefore granted summary judgment for the respondents on that ground. 
  
 **1287 On appeal, the sole issue is whether the trial court erred in ruling that the absence of an acknowledgment executed by 
the petitioner and affixed to the durable general power of attorney precluded the petitioner from acting under the power. This 
presents an issue of statutory interpretation, which is a question of law that we review de novo. Schiavi v. City of Rochester, 
152 N.H. 487, 489, 880 A.2d 428 (2005). “We are the final arbiter of the legislature’s intent as *745 expressed in the words of 
the statute considered as a whole.” Eaton, 163 N.H. at 389, 42 A.3d 799. “Further, we interpret a statute in the context of the 
overall statutory scheme and not in isolation.” Id. “When examining the language of a statute, we ascribe the plain and ordinary 
meaning to the words used.” Id. “We interpret legislative intent from the statute as written and will not consider what the 
legislature might have said or add language that the legislature did not see fit to include.” Id. “We do not consider legislative 
history to construe a statute that is clear on its face.” Id. 
  
In this case there are two pertinent requirements for a durable general power of attorney: it must have affixed to it both a 
properly executed “disclosure statement” by the principal, seeRSA 506:6, VI(a), and a properly executed “acknowledgment” 
by the attorney-in-fact, seeRSA 506:6, VII(a). RSA 506:6, VII(a) specifically states that an attorney-in-fact “shall have no 
authority to act” under the power of attorney unless the attorney-in-fact first has executed and affixed to it the required 
acknowledgment. 
  
The disclosure statement serves multiple purposes under the statute. First, it ensures that the principal made an informed 
decision to appoint an attorney-in-fact. RSA 506:6, VI(a). Second, it informs the principal, among other things, that the durable 
general power of attorney grants the attorney-in-fact the power to make decisions concerning the principal’s “money, property, 
or both” on the principal’s behalf. Id. Third, it also informs the principal that the principal has the power to revoke the power 
of attorney as long as she is “of sound mind.” Id. 
  
The acknowledgment explains the duties and responsibilities of, and burdens on, the attorney-in-fact as the principal’s agent. 
RSA 506:6, VII(a). It informs the agent that the durable general power of attorney “is valid only if the Principal is of sound 
mind when the Principal signs it.” Id. It ensures that the attorney-in-fact is aware that he owes the principal a fiduciary duty. 
Id. Under this fiduciary duty, the attorney-in-fact must “observe the standards observed by a prudent person, which means the 
use of those powers that is reasonable in view of the interests of the Principal and in view of the way in which a person of 
ordinary judgment would act in carrying out that person’s own affairs.” Id. The acknowledgment further informs the attorney-
in-fact not to “use the money or property for [his] own benefit or to make gifts to [him]self or others unless the Durable Power 
of Attorney specifically gives [him] the authority to do so.” Id. It also informs the attorney-in-fact that if his acts are challenged, 
he has the burden of proving that he “acted under the standards of a fiduciary.” Id. 
  
While the petitioner and the respondents purport to agree that the durable general power of attorney here was “valid,” their 
divergent views *746 on the meaning of validity renders their agreement illusory. The respondents contend that the power of 
attorney was valid only in the sense that it was not void from the outset merely because it lacked an executed and affixed 
acknowledgment. However, according to the respondents, the petitioner did not have the authority to act pursuant to the power 
until the acknowledgment **1288 was executed and affixed to the power of attorney. See RSA 506:6, VII(b) (2010) (“The 
acknowledgment ... need not be signed when the durable power of attorney is executed as long as it is executed prior to the 
[attorney-in-fact] exercising the power granted under the durable power of attorney.”). Although we agree that a power of 
attorney that does not contain an executed and affixed acknowledgment is not void from the outset, to define “valid” in this 
narrow sense would be inconsistent with the accepted usage of the word. SeeWebster’s Third New International Dictionary 
2529–30 (unabridged ed. 2002) (“valid” means “able to effect or accomplish what is designed or intended; effective; 
efficacious”). Thus, to be “valid,” an attorney-in-fact must be able to use the durable general power of attorney for its intended 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0000579&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0000579&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0007691&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS506%3a6&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS506%3a6&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007052518&pubNum=0000162&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007052518&pubNum=0000162&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0007691&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0000579&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0000579&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0000579&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027329830&pubNum=0000579&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS506%3a6&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS506%3a6&originatingDoc=I355dba6168d311e381b8b0e9e015e69e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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purposes. 
  
The petitioner, by contrast, relies upon RSA 506:6, VIII(b) (2010) to argue that he was entitled to act pursuant to the durable 
general power of attorney despite the fact that it lacked an executed and affixed acknowledgment. We conclude that the 
petitioner misconstrues the meaning of the statute. RSA 506:6, VIII(b) provides: “Failure to comply with paragraph VI or VII 
shall not invalidate an otherwise valid durable power of attorney, subject to the provisions of RSA 506:7, IV(b)” (emphasis 
added). By its terms, this statute creates an exception to the requirements that a power of attorney contain both an executed and 
affixed disclosure statement and acknowledgment. However, this exception applies only to powers of attorney that are 
“otherwise valid.” To determine whether the durable power of attorney is “otherwise valid” one must look to RSA 506:6, 
VIII(a) (2010), which sets forth the requirements for validity. RSA 506:6, VIII(a) states: 
  
A power of attorney shall be valid if it: 

(1) Is valid under common law or statute existing at the time of execution; or 

(2) Has been determined by the court to be valid upon the filing of a petition pursuant to RSA 506:7. 
  
With respect to RSA 506:6, VIII(a)(2), the petitioner does not contend that a court has determined that the power of attorney 
at issue is valid. And insofar as the instant proceeding may be considered to provide the occasion for such a determination, 
seeRSA 506:7, RSA 506:6, VIII(a)(2) cannot plausibly be read to confer upon the courts an ad hoc authority to declare *747 
valid a power of attorney if doing so would contravene other provisions of RSA 506:6. To the contrary, in deciding whether a 
power of attorney has been or can be validly used, courts must apply the law as specified in RSA 506:6, including the 
acknowledgement requirement, unless another provision of the statute specifically excepts the power of attorney in question 
from the need to comply with RSA 506:6, VII(a). As explained below, RSA 506:6, VIII(a)(1) provides the only possible basis 
for excepting a power of attorney from the requirements of RSA 506:6, VII(a), and it does not apply in this case. 
  
Based upon its terms, it is apparent that the purpose of RSA 506:6, VIII(a)(1) is to function as a “grandfather” provision that 
serves to validate durable general powers of attorney which, although not complying with the present requirements of RSA 
506:6, were valid under the governing law (either common law or statutory) in effect when they were executed. New Hampshire 
law did not address the use of disclosure statements or acknowledgments in connection with powers of attorney prior to 2001, 
when the legislature added paragraphs V through IX to RSA 506:6. SeeRSA 506:6, V–IX (Supp. 2001); see also Laws 2001, 
257:1. **1289 However, under the 2001 legislation, the inclusion of disclosure statements and acknowledgements in powers 
of attorney, as provided for by paragraphs VI and VII of the statute, was discretionary rather than mandatory. RSA 506:6, VI, 
VII (Supp. 2001). The 2001 legislation also added paragraph VIII, which provided: “Nothing in paragraphs V–VII of this 
section shall render ineffective a durable power of attorney validly executed under New Hampshire law.”1 RSA 506:6, VIII 
(Supp. 2001). 
  
It was not until 2003 that another statutory amendment revised paragraphs VI and VII of RSA 506:6 to make disclosure 
statements and acknowledgments mandatory components of durable general powers of attorney. SeeRSA 506:6, VI, VII (Supp. 
2003); see also Laws 2003, 312:4. At the same time, the legislature amended paragraph VIII of RSA 506:6 to include 
subsections (a) and (b). RSA 506:6, VIII (Supp. 2003). However, the 2003 amendment included within the exception for 
“otherwise valid” powers of attorney created by paragraph VIII(b) only powers of attorney that lacked disclosure statements; 
powers of attorney that lacked an acknowledgment were not covered by the exception.2 Id. In 2005, the *748 legislature once 
again amended RSA 506:6, VIII(b) to its present form, which makes clear that “otherwise valid” durable powers of attorney 
may include those that lack either a disclosure statement, an acknowledgment, or both. See Laws 2005, 71:4. 
  
With the above statutory history in mind, when RSA 506:6, VII(a), VIII(a) and VIII(b) are read together, it becomes clear that 
to be “otherwise valid” without a disclosure statement and/or an acknowledgment, a durable power of attorney must be one 
that did not require these components to be valid at the time it was executed. Construing the “otherwise valid” language of 
RSA 506:6, VIII(b) in this fashion is the only way to avoid it contradicting RSA 506:6, VI(a) and VII(a), a result that would 
be contrary to our settled rules of statutory interpretation. See Appeal of Union Tel. Co., 160 N.H. 309, 311, 999 A.2d 336 
(2010) (“When interpreting two statutes which deal with similar subject matter, we will construe them so that they do not 
contradict each other, and so that they will lead to reasonable results and effectuate the legislative purpose of the statute.”). 
  
Because the durable power of attorney at issue in this case was executed in October 2004, after the date when an 
acknowledgment was a mandatory prerequisite to the use of the power, it does not qualify as “otherwise valid” within the 
meaning of RSA 506:6, VIII(b).3 Consequently, **1290 the trial court did not err in granting the respondents’ motion for 
summary judgment. 
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Affirmed. 
  

DALIANIS, C.J., and HICKS, CONBOY and BASSETT, JJ., concurred. 

All Citations 

165 N.H. 742, 82 A.3d 1284 

Footnotes 
 
1 
 

Under the 2001 legislation, paragraph V was added to RSA 506:6. It stated: “An attorney in fact is not authorized to make gifts to 
the attorney in fact or to others unless the durable power of attorney explicitly authorizes such gifts.” RSA 506:6, V (Supp. 2001); 
see also Laws 2001, 257:1. 
 

2 
 

Pursuant to Laws 2003, 312:4, RSA 506:6, VIII(b) stated: “Failure to comply with paragraph VI shall not invalidate an otherwise 
valid durable power of attorney, subject to the provisions of RSA 506:7, IV(b).” 
 

3 
 

The petitioner asserts that our construction of RSA 506:6, VIII(b) renders RSA 506:7, IV(b) (2010) superfluous. We disagree. While 
RSA 506:6, VIII(b) permits the use of powers of attorney that lack disclosure statements and/or acknowledgments if they were 
executed at a time when these components were not required, the “subject to the provisions of RSA 506:7, IV(b)” language of the 
statute serves to make clear that, although the power may be valid, gifts or transfers made pursuant to such “grandfathered” powers 
of attorney do not enjoy the presumption of lawfulness conferred by the first sentence of RSA 506:7, IV(b). Moreover, pursuant to 
the second sentence of RSA 506:7, IV(b), an attorney-in-fact acting under such a power, when challenged, must bear the burden of 
proving that a transfer of the principal’s property made for less than adequate consideration “was authorized and was not a result of 
undue influence, fraud, or misrepresentation.” 
 

 
End of Document 
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