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Introduction 

A. Proposed Changes: There are three proposed changes which are currently 
pending. 
 
(1) Proposed Revisions to Rule 1.8 regarding Conflicts of Interest: 

Prohibited Transactions – Pending consideration by Bar Council at its 
October 26, 2018, meeting. 
 

(2) Proposed LEO 1889: Regarding Court-Appointed Lawyers and 
Parental Rights – On June 14, 2018, the VSB Council voted to send 
the proposed LEO to the Supreme Court of Virginia for its 
consideration. 
 

(3) Proposed Revisions to Rule 1.1 regarding Competence – Pending 
approval by Supreme Court of Virginia. 
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B. Rules of Prof. Conduct Rule 1.8 
 
(1) The current version of the rule reads as follows: 

RULE 1.8. CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS 

 (a) A lawyer shall not enter into a business transaction with a client or knowingly 
acquire an ownership, possessory, security or other pecuniary interest adverse to a 
client unless: 

(1) the transaction and terms on which the lawyer acquires the interest are fair and 
reasonable to the client and are fully disclosed and transmitted in writing to the 
client in a manner which can be reasonably understood by the client; 

(2) the client is given a reasonable opportunity to seek the advice of independent 
counsel in the transaction; and 

(3) the client consents in writing thereto. 

(b) A lawyer shall not use information relating to representation of a client for the 
advantage of the lawyer or of a third person or to the disadvantage of the client 
unless the client consents after consultation, except as permitted or required 
by Rule 1.6 or Rule 3.3. 

(c) A lawyer shall not solicit, for himself or a person related to the lawyer, any 
substantial gift from a client including a testamentary gift. A lawyer shall not 
accept any such gift if solicited at his request by a third party. A lawyer shall not 
prepare an instrument giving the lawyer or a person related to the lawyer any 
substantial gift from a client, including a testamentary gift, unless the lawyer or 
other recipient of the gift is related to the client. For purposes of this paragraph, a 
person related to a lawyer includes a spouse, child, grandchild, parent, or other 
relative or individual with whom the lawyer or the client maintains a close, familial 
relationship. 

(d) Prior to the conclusion of all aspects of a matter giving rise to the 
representation of a client, a lawyer shall not make or negotiate an agreement giving 
the lawyer literary or media rights to a portrayal or account based in substantial 
part on information relating to the representation. 

(e) A lawyer shall not provide financial assistance to a client in connection with 
pending or contemplated litigation, except that: 
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(1) a lawyer may advance court costs and expenses of litigation, provided the client 
remains ultimately liable for such costs and expenses; and 

(2) a lawyer representing an indigent client may pay court costs and expenses of 
litigation on behalf of the client. 

(f) A lawyer shall not accept compensation for representing a client from one other 
than the client unless: 

(1) the client consents after consultation; 

(2) there is no interference with the lawyer's independence of professional 
judgment or with the client-lawyer relationship; and 

(3) information relating to representation of a client is protected as required 
by Rule 1.6. 

(g) A lawyer who represents two or more clients shall not participate in making an 
aggregate settlement of the claims of or against the clients, or in a criminal case an 
aggregated agreement as to guilty or nolo contendere pleas, unless each client 
consents after consultation, including disclosure of the existence and nature of all 
the claims or pleas involved and of the participation of each person in the 
settlement. 

(h) A lawyer shall not make an agreement prospectively limiting the lawyer's 
liability to a client for malpractice, except that a lawyer may make such an 
agreement with a client of which the lawyer is an employee as long as the client is 
independently represented in making the agreement. 

(i) A lawyer related to another lawyer as parent, child, sibling or spouse, or who is 
intimately involved with another lawyer, shall not represent a client in a 
representation directly adverse to a person whom the lawyer knows is represented 
by the other lawyer except upon consent by the client after consultation regarding 
the relationship. 

(j) A lawyer shall not acquire a proprietary interest in the cause of action or subject 
matter of litigation the lawyer is conducting for a client, except that the lawyer 
may: 

(1) acquire a lien granted by law to secure the lawyer's fee or expenses; and 

(2) contract with a client for a reasonable contingent fee in a civil case, unless 
prohibited by Rule 1.5. 
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(k) While lawyers are associated in a firm, none of them shall knowingly enter into 
any transaction or perform any activity when one of them practicing alone would 
be prohibited from doing so by paragraphs (a), (b), (c), (d), (e), (f), (g), (h), or (j) of 
this Rule. 

(2) The following change to section (e) of Rules of Prof. Conduct Rule 
1.8 is proposed: 
 

(e) A lawyer shall not provide financial assistance to a client in connection with 
pending or contemplated litigation, except that: 
 
(1) a lawyer may advance court costs and expenses of litigation, the repayment 
of which may be contingent on the outcome of the matter provided the client 
remains ultimately liable for such costs and expenses; and 
 
(2) a lawyer representing an indigent client may pay court costs and expenses of 
litigation on behalf of the client. 
 

(3)  The proposal also adds a proposed comment that explains the rational 
for the prohibition on providing financial assistance as well as the 
permissible exceptions. The proposed comment is: 

Financial Assistance 

[10] Lawyers may not subsidize lawsuits or administrative proceedings brought on 
behalf of their clients, including making or guaranteeing loans to their clients for 
living expenses, because to do so would encourage clients to pursue lawsuits that 
might not otherwise be brought and because such assistance gives lawyers too 
great a financial stake in the litigation. These dangers do not warrant a prohibition 
on a lawyer lending a client court costs and litigation expenses, including the 
expenses of medical examination and the costs of obtaining and presenting 
evidence, because these advances are virtually indistinguishable from contingent 
fees and help ensure access to the courts. Similarly, an exception 
allowing lawyers representing indigent clients to pay court costs and litigation 
expenses regardless of whether these funds will be repaid is warranted. 
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(4) This proposed amendment, which allows advancements of costs and 
expenses to be contingent on the outcome of the matter, would adopt 
the ABA Model Rule on the topic (as at least 47 other states have 
done) and adopt Comment 10 from the ABA Model Rules. 
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C. Proposed LEO 1889 
 
(1) Regarding Court-Appointed Lawyers and Parental Rights – On June 

14, 2018, the VSB Council voted to send the proposed LEO to the 
Supreme Court of Virginia for its consideration. 
 

(2) The Virginia State Bar’s Petition In the Matter of Legal Ethics 
Opinion 1889 is attached to these materials as Exhibit 1. 

 
(3) This LEO examines the role of court-appointed counsel in termination 

of parental rights (“TPR”) cases and the requirement that a client 
request or direct the court-appointed lawyer to appeal an adverse 
decision. 

 
(4) This proposed LEO addresses whether a court-appointed lawyer has 

duty to appeal or continue representing a parent when that parent’s 
parental rights have been terminated by a Juvenile and Domestic 
Relations District Court if the attorney has lost contact with the 
parent, the parent has not directed the attorney to appeal the matter, 
and the parent fails to appear in court or otherwise participate with the 
attorney in the course of the representation. 

 
(5) In the proposed LEO, the Committee concluded that although the 

parent/client may have a right to court-appointed counsel and a right 
to appeal, the parent must communicate with the lawyer in order to 
exercise that right.  The lawyer cannot exercise that right without the 
client’s knowledge and consent.  This LEO will be submitted to 
Council for approval in June 2018, after which the VSB will ask the 
Supreme Court of Virginia to adopt the LEO. 

 

  



8 
 

D. Rules of Prof. Conduct Rule 1.1 
 
(1) The current version of the rule reads as follows: 

 
Rule 1.1; Competence 
 
A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the 
representation. 

 
(2) The Proposed Change is to add a Comment 7 which reads:  

A lawyer’s mental, emotional, and physical well-being impacts the 
lawyer’s ability to represent clients and to make responsible 
choices in the practice of law. Maintaining the mental, emotional 
and physical ability necessary for the representation of a client is 
an important aspect of maintaining competence to practice law. 
See also Rule 1.16(a)(2). 

(3) The Status of the Proposed Change  
 

(i) At its April 3, 2018, meeting, the Standing Committee on Legal 
Ethics voted to send the proposed rule to VSB Council. The 
proposed rule amendment was approved by a vote of 52 to 8 by 
the council on June 14, 2018. 
 

(ii) On June 21, 2018, the Virginia State Bar submitted a Petition 
which is attached to these materials as Exhibit 2. 
 

(4) The Purpose of the Proposed Change  
 

(i) The proposed revision adds a new Comment 7 to Rule 1.1, 
which calls attention to the fact that maintaining well-being is 
an aspect of maintaining competence to represent clients. The 
comment arises from the August 2017 report of the National 
Task Force on Lawyer Well-Being, which compiled extensive 
data on the extent of substance abuse, mental health issues, and 
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other wellness issues in the legal profession. The report made 
recommendations for a wide range of stakeholders in the legal 
profession, including regulators, one of which is a 
recommendation to amend Rule 1.1 to call attention to the fact 
that well-being is an aspect of providing competent 
representation to clients. The comment does not define well-
being, nor does it require specific actions to be taken, but it 
establishes the fact that lawyers must be aware of the role of 
well-being in maintaining competence to practice law. 
 

(5) The following comes from Ethics Counsel, James M. McCauley, with 
permission and with edited information: 
 
(a) A recently issued Report of the National Task Force on Lawyer 

Well-Being and growing empirical data reveals that lawyers are 2-
3 times more likely than the general population to abuse alcohol 
and suffer from depression and stress-related disorders. 
 

(b) “Work hard and play hard” is an expression used by many to 
describe the life-style of a hard-driven lawyer, defined by long 
hours at the office and destructive behavior involving substance 
abuse, poor eating habits, lack of exercise and bad management of 
stress.  David R. Brink, past-President of the American Bar 
Association put it like this:  

 
(c) Lawyers, judges and law students are faced with an increasingly 

competitive and stressful profession. Studies show that substance 
use, addiction and mental disorders, including depression and 
thoughts of suicide—often unrecognized—are at shockingly high 
rates. 

 
(d) There is a new movement afoot for stakeholders in the legal 

system to be concerned about “lawyer well-being” and recognition 
that being a good lawyer means being a healthy lawyer—
physically, mentally and emotionally.  On August 14, 2017, a 
National Task Force on Lawyer Well-being issued a report 
recommending that lawyers, judges, regulators, law schools, 
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employers that hire lawyers, admissions officials, bar associations, 
lawyers assistance programs and professional liability insurers take 
a serious and close look lawyer well-being issues, recommending 
practical steps for each stakeholder to take to improve the health of 
legal professionals.  The fifteen-member task force, which 
included Chief Justice Donald Lemons, drew from prominent 
members of the legal community in the U.S. and representatives of 
the affected stakeholders.  The Task Force relied on two studies 
conducted by the American Bar Association, cited in their Report. 

 
(e) In Legal Ethics Opinion 1886, attached as Exhibit 3 to these 

materials, approved by the Supreme Court of Virginia on 
December 15, 2016, the Ethics Committee also pointed to the 2016 
study by the American Bar Association (ABA) Commission on 
Lawyer Assistance Programs and Hazelden Betty Ford 
Foundation.1 That study of nearly 13,000 active practicing 
lawyers found that between 21 and 36 percent qualified as problem 
drinkers, and that approximately 28 percent, 19 percent, and 23 
percent were struggling with some level of depression, anxiety, 
and stress, respectively. The Study also found that younger lawyers 
in the first ten years of practice and those working in private firms 
experience the highest rates of problem drinking and depression.  
A 2016 survey of 15 law schools and 3,300 law students revealed 
that that 17 percent experienced some level of depression, 14 
percent experienced severe anxiety, 23 percent had mild or 
moderate anxiety, and six percent reported serious suicidal 
thoughts in the past year. As to alcohol use, 43 percent reported 
binge drinking at least once in the prior two weeks and nearly one-
quarter (22 percent) reported binge-drinking two or more times 
during that period. One-quarter fell into the category of being at 
risk for alcoholism for which further screening was recommended.  
 

                                                            
1 Patrick R. Krill, JD, LLM, Ryan Johnson, MA, and Linda Albert, MSSW, The Prevalence of 
Substance Use and Other Mental Health Concerns Among American Attorneys, 10 J. Addiction 
Medicine, Issue 2 (March/April 2016), available here: 
https://journals.lww.com/journaladdictionmedicine/Fulltext/2016/02000/The_Prevalence_of_Sub
stance_Use_and_Other_Mental.8.aspx. 
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(f) These studies point to the dire fact that the seeds of self-destructive 
behavior and unhealthy living begin early in the lawyer’s career, 
and that our profession is afflicted much more than the general 
population.2 Aside from mental health disorders and alcohol abuse, 
the Task Force identified increasing dissatisfaction among lawyers 
with their work, “burnout” and higher levels of incivility and 
unprofessional conduct.  Lawyers are moving in between law firms 
at an ever-increasing rate, and typically multiple times over the 
course of their career. 

 
(g) The Task Force’s report urges a call to action to improve the 

culture and reduce the toxicity in our profession. 
 

(h) Lawyer well-being is important from a legal ethics perspective 
because lawyers owe a duty to represent clients competently 
and diligently.  Virginia Rules of Conduct, Rules 1.1 and 1.3, 
attached as Exhibits 4 and 5 to these materials.  Indeed, a lawyer 
who is physically or mentally impaired may be required to 
withdraw from representing a client.  Rule 1.16(a), attached as 
Exhibit 6 to these materials.   

 
(i) In defining lawyer well-being the Task Force recognizes seven 

components or dimensions:   
 

(1) emotional 
(2) occupational 
(3) intellectual 
(4) spiritual 
(5) physical 
(6) social and  
(7) intellectual.   

 
(j) The Task Force provides detailed recommendations for each 

stakeholder in our legal community; emphasizing the role that each 
                                                            
2 The Study reported that lawyers experience depression, alcohol and other substance abuse at a 
rate much higher than other populations and 2 to 3 times the general population. 
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can play for boosting well-being, reducing lawyer dysfunction and 
encourage lawyers to strive for competence and excellence in 
practicing law.  At a minimum, the call to action requires that our 
profession acknowledge the problem, take responsibility and face 
the challenge of encouraging our lawyers to get well and stay well. 
This will require us to, among other things:  
 
(1) educate to encourage lawyers to seek help and destigmatize the 

process of seeking help;  
(2) enforce standards that foster collegiality, civility and respectful 

engagement;  
(3) promote diversity and inclusivity;  
(4) create programs that sponsor and mentor new lawyers, reduce 

lawyer isolation and restore enthusiasm in practicing law;  
(5) enhance lawyers’ sense of self control in the workplace by 

reducing workloads and adopt a culture that encourages 
improved work-life balance 

(6) de-emphasize alcohol use at social events, conferences and 
meetings 

(7) utilize proactive monitoring to support recovery from substance 
abuse disorders and other impairment 

(8) develop a dialogue about suicide prevention 
(9) educate, teach and train that well-being is a priority and require 

self-assessment 
(10) adopt regulatory objectives that prioritize lawyer well-

being 
(11) amend the Rules of Professional Conduct to endorse 

lawyer well-being as part of the lawyer’s duty of competence; 
(12) expand CLE requirements to include well-being topics 
(13) require law schools to include well-being as a curriculum 

and accreditation requirement; 
(14) reevaluate bar application and admission policies that 

inquire about an applicant’s mental history; 
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(k)  The Report of the National Task Force on Lawyer Well Being has 
prompted the Virginia State Bar to propose some other regulatory 
changes recommended by the Task Force.   
 
(1) Bar Counsel Sharing Mental Impairment or Health Information 

with Lawyers Assistance Programs 
 

a. On March 7, 2018, the Committee on Lawyer Discipline 
(COLD) approved proposed amendments to Part 6, 
Section IV, Paragraph 13-1 and 13-30 of the Rules of the 
Supreme Court of Virginia. The amendment to Paragraph 
13-1 defines a Lawyer Assistance Program. The 
amendment to Paragraph 13-30 addresses the provision 
of confidential information by Bar Counsel to a Lawyer 
Assistance Program. These amendments are responsive 
to the report of the National Task Force on Lawyer Well-
Being, which recommends that when information 
indicating mental health or substance abuse issues is 
discovered during investigation or prosecution of lawyer 
regulation matters, confidentiality rules should allow 
sharing of such information with lawyer assistance 
programs.   
 

b. These proposed rule amendments are attached as Exhibit 
7; and the Petition to the Supreme Court to approve the 
amendments is attached to these materials as Exhibit 8.   

 
c. The proposed rule change would carve out an exception 

to the strict rule of confidentiality about any bar 
investigation of a lawyer accused of misconduct.  In the 
course of a misconduct investigation, bar counsel may 
discover information that the respondent attorney suffers 
from an impairment or an addiction. Under the current 
rule of confidentiality, they cannot disclose this 
information to others, including organizations like 
Lawyers Helping Lawyers, even though sharing that 
information could be helpful to the attorney struggling 
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with an addiction or impairment.  Unless the attorney 
signs a release, a treatment program like Lawyers 
Helping Lawyers is also constrained by medical privacy 
laws and may not share any information about a lawyer 
with bar counsel.  That restriction remains in place and is 
not affected by the proposed rule change.  Lawyers in 
rehabilitation often sign releases to the VSB or their 
employers enabling them to monitor the lawyer’s 
treatment plan and recovery.  The requirement of a 
release may be a term or condition of the lawyer’s 
disciplinary case or continued employment at a law firm 
or company. 
 

d. On March 7, 2018, the Committee on Lawyer Discipline 
(COLD) approved proposed amendments to Part 6, 
Section IV, Paragraph 13-23 and Paragraph 3 of the 
Rules of the Supreme Court of Virginia. These 
amendments are motivated by the report of the National 
Task Force on Lawyer Well-Being and will facilitate 
retirement for a lawyer suffering from irreversible 
cognitive decline by allowing retirement with dignity 
instead of having the lawyer’s license suspended on 
impairment grounds. With these amendments, the 
impaired lawyer could transfer to the Disabled and 
Retired class of membership as described in proposed 
Paragraph 13-23.K. The proposed language in Paragraph 
3(d) conforms to the requirements of amended Paragraph 
13-23.  These proposed amendments are attached to these 
materials as Exhibit 9.  

 
e. The proposed rule change would allow a lawyer with 

dementia or other irreversible disability to change 
membership status to “disabled and retired” and thereby 
avoid or bring to an end an impairment proceeding before 
the Disciplinary Board.  Under the current rule a lawyer 
could take “disabled and retired” status in order to 
terminate an impairment proceeding, but may later 
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petition the Executive Committee to allow the lawyer to 
return to active status.  Under the proposed rule, the 
lawyer must declare that he or she will not transfer off 
the “disabled and retired” list. 

 
f. The proposed rule only applies to a lawyer with a 

permanent irreversible condition like dementia.  It would 
not apply to lawyers having substance abuse issues or 
other health conditions that can be treated and resolved. 
 

(l) In other recent developments, a new study found that lawyers rank 
first or highest among professionals on “the loneliness scale.”  
According to an article published in The Washington Post 3and 
discussed on the ABA’s Online Journal4, a survey of 1600 
workers, including engineers, research scientists, restaurant 
industry workers, educators and librarians, revealed that lawyers 
and doctors were the loneliest, scoring 25% higher on the 
loneliness scale than workers without advanced degrees. The 
loneliness scale, from the University of California at Los Angeles, 
measures feelings of loneliness by asking people to indicate how 
often they experience the feelings described in 20 different 
statements. The statements include: 
 
(1) I have nobody to talk to. 
(2) I feel as if nobody really understands me.  
(3) I feel left out. 
(4) No one really knows me well. 

                                                            
3 Danielle Paquette, American Workers Are Already Lonely. Here Come the Robots, The 
Washington Post, March 30, 2018 found at 
https://www.washingtonpost.com/news/wonk/wp/2018/03/30/american-workers-are-already-
lonely-here-come-the-robots/?noredirect=on&utm_term=.6380aed5fb90 , attached hereto as 
Exhibit 10. 
 
4 Debra Cassens Weiss, Lawyers Rank Highest on the “Loneliness Scale,” Study Finds, ABA 
Online Journal, April 3, 2018 found at 
http://www.abajournal.com/news/article/lawyers_rank_highest_on_loneliness_scale_study_finds
/?icn=most_read 
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(5) I feel isolated from others. 
(6) It is difficult for me to make friends. 
(7) I feel shut out and excluded by others. 

 
(m) Gabriella Rosen Kellerman, a psychiatrist and chief innovation 

officer for workplace consulting firm BetterUp was involved in the 
conduct of the study. Kellerman told the Post that she has been 
hearing that loneliness was a mounting concern for employers, 
who worry about high turnover and sick days among lonely 
workers. Lonely workers in Kellerman’s study reported less job 
satisfaction, fewer promotions and more frequent job changes. 
 

(n) In another development, law students from several Virginia law 
schools have been petitioning the Virginia Board of Bar Examiners 
to withdraw questions from the application that inquired into the 
bar applicant’s mental health history.5  Section 18.2 of the lengthy 
Character and Fitness application questionnaire asks:   

 
“Do you currently have any condition or impairment, including, 
but not limited to, (1) any related to substance or alcohol abuse, or 
(2) a mental, emotional, or nervous disorder or condition, which in 
any way affects your ability to perform any of the obligations and 
responsibilities of a practicing lawyer in a competent, ethical and 
professional manner?” 
 

(o) The law students maintain that these questions discourage law 
students from seeking counseling and mental health care during 
their graduate and under-graduate studies.  Studies show that law 
students in particular experience a much higher level of stress, 
anxiety and depression than the general population.   See Chart at 
Appendix A, prepared by Jim Lefler, Lawyers Helping Lawyers. 

                                                            
5 Justin Mattingly, Virginia Law Students Push State Panel to Scrap Mental Health Question on 
Bar Application, Richmond Times Dispatch, April 10, 2018 at 1 and also posted April 6, 2018 at 
http://www.richmond.com/news/local/education/virginia-law-students-push-state-panel-to-scrap-
mental-health/article_05e2af10-08a9-55eb-b319-894235e4eee8.html, attached these materials as 
Exhibit 11. 
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Compounding the problem is the prevalence of alcohol served at 
law school functions and social events which encourages abusive 
drinking behavior.  In included the Report of the National Task 
Force on Lawyer Well Being is a reference to a 2016 ABA Study. 
An ABA survey of about 3,300 law school students found that 
more than one in six students screened for depression and nearly 
one in four screened for anxiety. Forty-two percent of the survey 
respondents said they needed mental health help. 
 

(p) Of those respondents, only half of them ended up receiving 
counseling because of concern over how it would affect their bar 
admission, academic standing and job prospects, according to the 
ABA.  The National Task Force on Lawyer Well Being 
recommended that regulators revisit these questions concerning an 
applicant’s mental health. 

 
(q) In September 2018, the Supreme Court of Virginia’s Task Force 

on Lawyer Well-Being, chaired by Justice William Mims, issued a 
final report “A Profession at Risk” 6 making these observations: 

 
 

 The well-being of lawyers, judges and law students in Virginia is integral to 
professional competence. 

 The legal profession as a whole must support education and training that will 
ensure professional competency and provide the resources necessary to 
ensure intervention, assessment and referral services for at-risk and impaired 
lawyers. 

 An alarming number of lawyers, judges and law students are experiencing a 
“wellness crisis” manifested by depression, behavior and mental health 
disorders, substance abuse and suicide.  This crisis threatens the integrity of 
the profession, and in turn threatens public protection. 

 Two national studies published in 2016 relating to behavioral health and 
substance abuse disorders among lawyers and law students demonstrate 
higher percentages of alcohol and drug abuse, depression and anxiety, and 

                                                            
6 This report is posted on the VSB’s website at 
http://www.vsb.org/docs/A_Profession_At_Risk_Report.pdf - attached as Exhibit 12. 
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attempted and completed suicide, when compared with the general 
population. (see earlier discussion under this Topic). 

 
To address this “wellness crisis,” the Committee’s recommendations revolve 
around five central themes: (1) identifying stakeholders and the role each can play 
in reducing the toxicity in the legal profession; (2) eliminating the stigma 
associated with help-seeking behavior; (3) emphasizing that well-being is an 
indispensable part of a lawyer’s duty of competence; (4) educating lawyers, judges 
and law students on well-being issues; and (5) taking incremental steps to change 
how law is practiced and how lawyers are regulated to increase well-being in the 
profession.  The Committee makes these recommendations: 
 

 Create a position and program within the Office of the Executive Secretary 
(OES) of the Supreme Court of Virginia to oversee the education and 
training of, and assistance to, lawyers, judges and law students regarding 
generalized health and wellness issues, collectively called “professional 
health initiatives.” 

 Provide adequate funding to Lawyers Helping Lawyers for implementation 
of its statewide strategic plan 

 Appoint an advisory board to advise OES regarding all aspects of the 
comprehensive well-being initiatives. 

 Continuing Legal Education (CLE) should be provided on a wide range of 
wellness topics. 

 Primary Funding for the wellness initiatives should be the collective 
responsibility of all members of the bar. 

 Develop polices for impaired judges, including a full review of JIRC and 
development of rules to better institute rehabilitative-focused policies, 
practices and procedures.  Consideration should be given to the 
rehabilitative-focused practices and procedures of the Virginia State Bar 
(VSB) Disciplinary System as a model. 

 Establish a confidential hotline for judges. 
 Reduce the stigma of mental health and substance abuse disorders. 
 Conduct judicial well-being surveys. 
 Provide well-being programming for judges and staff. 
 Promote judicial participation in LHL and other assistance programs and 

encourage judicial monitoring of impaired lawyers. 
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 Re-evaluate bar admission application inquiries about mental health history 
 Adopt a rule for conditional admission to practice law with specific 

requirements and conditions. 
 Publish data reflecting low rate of denied admissions due to mental health 

disorders and substance abuse 
 Create best practices for detecting and assisting students experiencing 

psychological distress. 
 Adopt a uniform policy to detect early warning signs of students in crisis, to 

include mandatory class attendance. 
 Provide training to law school faculty members relating to student mental 

health and substance abuse disorders. 
 Provide law students with mental health and substance abuse disorder 

resources. 
 Assess law school practices and offer faculty education on promoting well-

being in the classroom. 
 Empower students to help fellow students in need. 
 Include well-being topics in courses on professional responsibility. 
 Law schools commit resources for onsite professional counselors. 
 Law schools facilitate a confidential recovery network 
 Provided education opportunities on well-being starting with the 1L 
 Create well-being course and lecture series for law students 
 Discourage alcohol-centered events in law school. 
 Strengthen the relationship between LHL and the SCV. 
 Make lawyer well-being more prominent in the admission of new lawyers; 

modify the Professionalism Course to include well-being topics; explore 
new screening of applicants to include well-being in the character and fitness 
review. 

 Implement mandatory CLE for wellness. 
 Establish blue ribbon panel of lawyers and health care professionals to 

establish aspirational well-being recommendations for private practitioners 
to implement. 

 Develop informational pamphlet to educate family, staff and significant 
others of lawyers and law students on wellness. 
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VIRGINIA: 

IN THE SUPREME COURT OF VIRGINIA 
AT RICHMOND 

IN THE MATTER OF 
LEGAL ETHICS OPINION 1889 

PETITION 

TO THE HONORABLE CHIEF JUSTICE AND THE JUSTICES OF THE 
SUPREME COURT OF VIRGINIA: 

NOW COMES the Virginia State Bar, by its president and executive 

director, pursuant to Part 6, §IV, Paragraph 10-4 of the Rules of this Court, and 

requests review and approval of proposed Legal Ethics Opinion 1889, as set forth 

below. The proposed Legal Ethics Opinion (LEO) was approved by a unanimous 

vote by the Council of the Virginia State Bar on June 14, 2018 (Appendix, Page 

11). 

I. Overview of the Issues 

In this proposed opinion, the Virginia State Bar Standing Committee on 

Legal Ethics ("Committee") addresses whether a court-appointed lawyer has a duty 

to appeal or continue representing a parent when that parent's parental rights have 

been terminated by a Juvenile and Domestic Relations District Court if the attorney 

has lost contact with the parent, the parent has not directed the attorney to appeal 

the matter, and the parent fails to appear in court or otherwise participate with the 
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attorney in the course of the representation. 

In this proposed opinion, the Committee applied Rule 1.2(a) to conclude that 

although the parent/client has a right to court-appointed counsel and a right to 

appeal, the parent must communicate with the lawyer in order to exercise that right. 

The lawyer cannot exercise the client's right to appeal without the client's 

knowledge and consent. Further, the lawyer might violate Rule 3.1 by filing an 

appeal without the client's instruction to do so, knowing that the client cannot be 

found and will not appear in court. 

This opinion was written in response to an opinion request that suggested 

there is some confusion among court-appointed lawyers about the scope of their 

duty to protect the interests of a missing client, and what exactly the "right to 

appeal" requires court-appointed lawyers to do in this context. 

The proposed opinion is included below in Section III. 

II. Publication and Comments 

The Standing Committee on Legal Ethics approved the proposed LEO at its 

meeting on January 10, 2018 (Appendix, Page 13). The Virginia State Bar issued a 

press release dated January 11, 2018, pursuant to Part 6, §IV, Paragraph 10-2(c) of 

the Rules of this Court (Appendix, Page 14). Notice of the proposed opinion was 

also published on the bar's website on the "Actions on Legal Ethics Opinion" page 
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(Appendix, Page 22) and in the bar's E-News on February 1, 2018 (Appendix, Page 

24). 

One comment was received, from John C. Blair, II on behalf of the Local 

Government Attorneys, expressing their support for the proposed opinion 

(Appendix, Page 26). 

III. Proposed Opinion 

LEGAL ETHICS OPINION 1889: SCOPE OF REPRESENTATION­

DUTY OF COURT- APPOINTED LAWYER TO APPEAL TERMINATION 

OFPARENTALRIGHTSORDER 

In this opinion, the Committee addresses the scope of a court-appointed 

lawyer's duty to appeal or continue representing a parent when that parent's 

parental rights have been terminated by a Juvenile and Domestic Relations District 

Court if the attorney has lost contact with the parent, the parent has not directed the 

attorney to appeal the matter, and the parent fails to appear in court or otherwise 

participate with the attorney in the course of the representation. 

Questions Presented 

The questions presented in this opinion are: 

1. Does court-appointed counsel for a parent have an ethical duty to appeal to a 

Circuit Court or to the Court of Appeals an order of a Juvenile and Domestic 

Relations District Court terminating a parent's residual parental rights, or other 

order involving removal or foster care in respect to a child, when the parent fails to 

appear after notice, fails to maintain contact with counsel and has never advised or 

requested counsel to appeal an adverse ruling? 

2. Does court-appointed counsel have an ethical duty to appeal a termination in 
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the Circuit Court if the parent has never appeared or contacted counsel? In this 

scenario, the parent's whereabouts are typically unknown and they are served by 

publication. 

The Committee concludes that the answer to both questions is "no," there is 

no duty for court-appointed counsel to file an appeal. 

Hypothetical 

A child is removed from care of a parent by an emergency removal order. 

The parent is appointed counsel pursuant to Va. Code § 16.1-266 if they qualify as 

indigent. Va. Code §16.1-268 states that "[t]he attorney so appointed shall 

represent the child or parent, guardian or other adult at any such hearing and at all 

other stages of the proceeding unless relieved or replaced in the manner provided 

by law." After the parent is shown to have failed to remedy the circumstances 

which caused the child's removal, the Department of Social Services (DSS) files 

petitions to terminate the parent's residual parental rights pursuant to Va. Code 

§16.1-283. 

Throughout the process from emergency removal to foster care to termination 

of parental rights (TPR), the court serves or attempts to serve the parent with 

notices of these hearings. A parent will often sign the DC-508 form acknowledging 

the date of the next hearing. Court-appointed counsel has informed or has 

attempted to inform the parent of her right to appeal a TPR order. At some point, 

the parent ceases communication with her court-appointed counsel, the GAL 

appointed for the child, and DSS, and does not appear at the termination hearing. 

After hearing sufficient evidence to support termination, the court terminates 

parental rights. Court-appointed counsel for the parent has not received any 

direction or request to appeal any adverse ruling. Court-appointed counsel asks if 

she is ethically required to appeal the termination order to the Circuit Court, in 
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spite of the fact that she has not received any direction from the parent to note an 

appeal? 

Appeals from the Juvenile and Domestic Relations District Court to the 

Circuit Court are a matter of right if noted within 10 days from entry of the final 

order and other requirements, i.e., bond, filing fee, are met. When the parent fails 

to appear in Circuit Court, the appeals will be dismissed by the Circuit Court 

pursuant to Va. Code § 16.1-106.1 (D) on the motion of DSS for the failure of the 

parent(s) to appear. 

Applicable Rules of Professional Conduct and Prior LEOs 

In this opinion, the Committee reviewed Rules 1.2(a) (scope of representation) 

which indicates the decision to appeal belongs to and must be made by the client, 

1.1 (duty to represent a client competently), 1.3 (diligence), and 1.4 (duty to 

communicate), which require the attorney to give competent advice and 

communicate with the client regarding her right to appeal. Also relevant is Rule 

3.1 that prohibits a lawyer from filing a pleading or taking an action on behalf of a 

client that would be frivolous. See also Legal Ethics Opinion 1880 (duty of court­

appointed counsel to follow client's direction to appeal defendant's conviction 

when the attorney believes the appeal would be frivolous). 

Analysis 

The Committee concludes that absent some direction or request from the 

client at some stage in the proceeding to appeal an adverse ruling, the court­

appointed counsel should not be obligated to do so. The Committee acknowledges 

the grave consequences of a TPR, the parents' right to counsel in those proceedings 

and the right to appeal an adverse ruling. While the parent has a right to appeal an 

adverse decision, that right has to be exercised first by the client directing the 

attorney to appeal. Unlike the situation presented in LEO 1880, the parent in this 
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opinion has not directed the attorney to file an appeal and the attorney has not been 

able to determine the parent's wishes or desire in that regard. In addition, unlike 

the circumstances presented in LEO 1880 where the client is actively participating 

in the representation, in this opinion the parent either cannot be contacted or found 

or has essentially abandoned the representation or proceedings. 

The decision to appeal is the client's after consultation with the lawyer. Rule 

1.2(a). See Comment 1 ("The client has ultimate authority to determine the 

purposes to be served by legal representation, within the limits imposed by the law 

and the lawyer's professional obligations."). Although a TPR is a civil and not a 

criminal proceeding, the Committee finds guidance in standards for appeals in 

criminal cases. In criminal matters, counsel for the defendant is not required to 

appeal a decision unless asked by the client to do so. Standard of Practice 9.2 for 

Virginia Indigent Defense Counsel provides: 

Standard 9.2 Right to Appeal 

Counsel shall inform the client of his or her right to appeal the 

judgment of the court, unless such right has been knowingly, 

intelligently, and voluntarily waived, and the action that must be taken 

to perfect an appeal. If the client advises counsel that he or she wishes 

to note an appeal, counsel shall take all necessary steps to perfect 

such appeal in a timely fashion pursuant to the Rules of the Supreme 

Court of Virginia. If trial counsel is relieved in favor of other appellate 

counsel, trial counsel shall cooperate in providing information to 

appellate counsel concerning the proceedings in the trial court. 

(Emphasis added). 

The Restatement (3d) of the Law Governing Lawyers §22 (2000) states that 

the authority to appeal in civil or criminal matters is reserved to the client. 
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Comment (a) states that this section specifies decisions that fall outside a lawyer's 

presumptive authority. ABA Criminal Justice Standards, Defense Function 

Standard 4-5.2 (Control and Direction of the Case) sets out the decisions ultimately 

to be made by a competent client, after full consultation with defense counsel to 

include whether to appeal. 

Therefore, the Committee believes that Rule 1.2( a) requires that the lawyer 

consult with the parent about filing an appeal of an adverse decision and that the 

parent must request that the lawyer file an appeal. In the hypothetical, the court­

appointed counsel has advised or attempted to advise the parent of her right to 

appeal but has received no instruction to do so. Further, Rule 3.1 admonishes that 

an attorney must not bring a proceeding, assert, or controvert an issue therein 

unless there is a basis for doing so that is not frivolous. If the court-appointed 

counsel files an appeal of a TPR, without the parent's knowledge or informed 

consent, knowing that her client cannot be found and will not appear in court, that 

action may violate Rule 3 .1. 

In the facts presented, the client has made no direction to counsel to appeal 

adverse rulings at any point during the proceeding. The client's failure to maintain 

involvement in the proceeding provides the basis for the adverse ruling against the 

parent as the parent has "failed to substantially plan for the future of the child(ren)" 

or substantially remedy the situation which caused the child(ren) to be placed in 

foster care. 

While the parent/client may have a right to court-appointed counsel and a 

right to appeal, the parent must communicate with the lawyer in order to exercise 

that right. The lawyer cannot exercise that right without the client's knowledge and 

consent. 

IV. Conclusion 
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The Supreme Court is authorized to regulate the practice of law in the 

Commonwealth of Virginia and to prescribe a code of ethics governing the 

professional conduct of attorneys. Va. Code§§ 54.1-3909, 3910. 

Pursuant to this statutory authority, the Court has promulgated rules and 

regulations relating to the organization and government of the Virginia State Bar. 

Va. S. Ct. R., Pt. 6, §IV. Paragraph 10 of these rules sets forth the process by 

which legal ethics advisory opinions and rules of professional conduct are 

promulgated and implemented. Proposed LEO 1889 \vas developed and approved 

in compliance with all requirements of Paragraph 10. 

THEREFORE, the Virginia State Bar requests that the Court approve 

proposed LEO 1889 for the reasons stated above. 

Respectfully submitted, 
VIRGINIA STATE BAR 

Leonard C. Heath, President 

Karen A. Gould, Executive Director 

Dated this 21st day of June, 2018. 
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VIRGINIA: 

IN THE SUPREME COURT OF VIRGINIA 
AT RICHMOND 

IN THE MATTER OF 
RULE OF PROFESSIONAL CONDUCT 1.1 

PETITION 

TO THE HONORABLE CHIEF JUSTICE AND THE JUSTICES OF THE 
SUPREME COURT OF VIRGINIA: 

NOW COMES the Virginia State Bar, by its president and executive 

director, pursuant to Part 6, § IV, Paragraph 10-4 of the Rules of this Court, and 

requests review and approval of proposed Comment 7 to Rule 1.1, as set forth 

below. The proposed rule amendment was approved by a vote of 52 to 8 by the 

Council of the Virginia State Bar on June 14, 2018 (Appendix, Page 6). 

I. Overview of the Issues 

The Virginia State Bar Standing Committee on Legal Ethics ("Committee") 

has proposed a new Comment 7 to Rule 1.1, Competence. This proposed comment 

arises out of a recommendation made by the August 2017 report of the National 

Task Force on Lawyer Well-Being ("Report"), which compiled extensive data on 

the extent of substance abuse, mental health issues, and other wellness issues in the 

legal profession. The Report made recommendations for a wide range of 

stakeholders in the legal profession, including regulators. One recommendation is 
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that regulators amend Rule 1.1 to call attention to the fact that well-being is an 

aspect of providing competent representation to clients. The comment proposed by 

the Committee does not define well-being, nor does it require that lawyers take 

specific actions, but it does draw attention to the role of well-being in maintaining 

competence to practice law. 

The Report demonstrates via a number of statistical measures that the legal 

profession is falling short in terms of well-being. According to the task force, 

lav-vyers and lavv students experience high rates of depression, anxiety, and 

substance abuse. Even in the absence of a clinical condition, many lawyers 

struggle with chronic stress, ambivalence about the practice of law, and a feeling of 

a lack of control over their personal and professional lives, all of which are 

detrimental to their well-being. All of these issues have wide-ranging implications 

for the legal profession, most of which are beyond the scope of the Rules of 

Professional Conduct. Because this proposed comment draws lawyers' attention to 

the issue of well-being within the purview of the Rules of Professional Conduct, the 

Committee determined it contributes to the effort to address the serious issues 

raised by the task force. 

The proposed comment is included below in Section III. 
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II. Publication and Comments 

The Standing Committee on Legal Ethics approved proposed Comment 7 at 

its meeting on January 10, 2018 (Appendix, Page 8). The Virginia State Bar issued 

a press release dated January 11, 2018, pursuant to Part 6, §IV, Paragraph 10-2(c) 

of the Rules of this Court (Appendix, Page 9). Notice of the proposed amendment 

was also published on the bar's website on the "Rule Changes" page (Appendix, 

Page 13) and in the bar's E-News on February 1, 2018 (Appendix, Page 11). 

Nine cornrnents were received, from: Alanna \Villiams (1A~.ppendix, Page 19), 

Andrea Bridgeman (Appendix, Page 21), Guy Siebold (Appendix, Page 22), Paul 

Fletcher (Appendix, Page 23), Benjamin Glass (Appendix, Page 25), John C. Blair, 

II on behalf of the Local Government Attorneys (Appendix, Page 28), Valerie 

0 'Brien on behalf of the Virginia Trial Lawyers Association (Appendix, Page 29), 

Jeanne Franklin (Appendix, Page 30), and Bryan Klein (Appendix, Page 32). 

Roughly half of the comments were in favor of the proposed comment, either 

as-is or with revisions to the proposed language. The bulk of the opposition was 

based on concerns that the comment is too broad and/or over-reaching, and that it 

would put the bar in a position of evaluating lawyers' health and telling them how 

much alcohol is acceptable to consume, or how much a lawyer may permissibly 

weigh and continue to represent clients. The Committee considered these 

comments, including the suggestions for alternative language, but ultimately 
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decided not to make any changes to its proposal. The comment is intended to be 

aspirational, much like Comment 6 to Rule 1.1, and appropriately does not attempt 

to define what well-being means for a particular lawyer or in connection with a 

particular representation. The language used in the comment is taken from the 

definitions used in the task force report, which was generated by a team of experts 

in the relevant fields, and the Committee determined that it best captured the issues 

raised by the task force. 

During his presentation, Ethics Committee Chair Eric Page assured Council 

that the proposed comment was aspirational and would not be grounds for 

disciplining a lawyer unless the lawyer's physical or mental condition presents a 

material risk to the representation of a client under Rule 1.16( a )(2), which would 

then require the lawyer to terminate or decline representation. Stacey Rose Harris, 

a Council representative from Alexandria, expressed her opinion that proposed 

Comment 7 should explicitly state that it is "aspirational only." Mr. Page 

explained that the Ethics Committee had considered including that language, but 

voted against it for two reasons: (1) that it would dilute the import of the message 

the proposed comment seeks to convey; and (2) that all comments to the Rules of 

Professional Conduct are merely interpretive of the rules and do not impose any 

additional obligations for which a lawyer may be disciplined. See Preamble to the 

Rules of Professional Conduct ("Scope")("Comments do not add obligations to the 
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Rules but provide guidance for practicing in compliance with the Rules."). See 

also Zaug v. Virginia State Bar, 285 Va. 457, 462, 737 S.E.2d 914 (2013) ("The 

commentary provides guidance for interpreting the scope and meaning of the 

Rule."). The sole purpose of the proposed comment, as Mr. Page explained, was to 

call attention to the fact that lawyer well-being is an important aspect of 

maintaining competence to practice law. 

III. Proposed Rule Change 

(additions denoted by underlining) 

RULE 1.1 Competence 

A lawyer shall provide competent representation to a client. 

Competent representation requires the legal knowledge, skill, thoroughness 

and preparation reasonably necessary for the representation. 

COMMENT 

Legal Knowledge and Skill 

[ 1] In determining whether a lawyer employs the requisite knowledge 

and skill in a particular matter, relevant factors include the relative complexity 

and specialized nature of the matter, the lawyer's general experience, the 

lawyer's training and experience in the field in question, the preparation and 

study the lawyer is able to give the matter and whether it is feasible to refer the 

matter to, or associate or consult with, a lawyer of established competence in 

the field in question. In many instances, the required proficiency is that of a 
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general practitioner. Expertise in a particular field of law may be required in 

some circumstances. 

[2] A lawyer need not necessarily have special training or prior 

experience to handle legal problems of a type with which the lawyer is 

unfamiliar. A newly admitted lawyer can be as competent as a practitioner with 

long experience. Some important legal skills, such as the analysis of precedent, 

the evaluation of evidence and legal drafting, are required in all legal problems. 

Perhaps the most fundamental legal skill consists of determining what kind of 

legal problems a situation may involve, a skill that necessarily transcends any 

particular specialized knowledge. A lawyer can provide adequate 

representation in a wholly novel field through necessary study. Competent 

representation can also be provided through the association of a lawyer of 

established competence in the field in question. 

[2a] Another important skill is negotiating and, in particular, choosing 

and carrying out the appropriate negotiating strategy. Often it is possible to 

negotiate a solution which meets some of the needs and interests of all the 

parties to a transaction or dispute, i.e., a problem -solving strategy. 

[3] In an emergency a lawyer may give advice or assistance in a matter 

in which the lawyer does not have the skill ordinarily required where referral 

to or consultation or association with another lawyer would be impractical. 

Even in an emergency, however, assistance should be limited to that reasonably 

necessary in the circumstances, for ill-considered action under emergency 

conditions can jeopardize the client's interest. 
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[ 4] A lawyer may accept representation where the requisite level of 

competence can be achieved by reasonable preparation. This applies as well to a 

lawyer who is appointed as counsel for an unrepresented person. See also Rule 

6.2. 

Thoroughness and Preparation 

[5] Competent handling of a particular matter includes inquiry into and 

analysis of the factual and legal elements of the problem, and use of methods 

and procedures meeting the standards of competent practitioners. It also 

includes adequate preparation. The required attention and preparation are 

determined in part by what is at stake; major litigation and complex 

transactions ordinarily require more elaborate treatment than matters of lesser 

consequence. 

Maintaining Competence 

[ 6] To maintain the requisite knowledge and skill, a lawyer should 

engage in continuing study and education in the areas of practice in which the 

la\vyer is engaged. .Attention should be paid to the benefits and risks associated 

with relevant technology. The Mandatory Continuing Legal Education 

requirements of the Rules of the Supreme Court of Virginia set the minimum 

standard for continuing study and education which a lawyer licensed and 

practicing in Virginia must satisfy. If a system of peer review has been 

established, the lawyer should consider making use of it in appropriate 

circumstances. 
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[7] A lawyer's mentaL emotionaL and physical well-being impacts the 

lawyer's ability to represent clients and to make responsible choices in the 

practice of law. Maintaining the mentaL emotional and physical ability 

necessary for the representation of a client is an important aspect of 

maintaining competence to practice law. See also Rule 1.16(a)(2). 

IV. Conclusion 

The Supreme Court is authorized to regulate the practice of law in the 

Co1nrnonwealth of Virginia and to prescribe a code of ethics governing the 

professional conduct of attorneys. Va. Code§§ 54.1-3909, 3910. 

Pursuant to this statutory authority, the Court has promulgated rules and 

regulations relating to the organization and government of the Virginia State Bar. 

Va. S. Ct. R., Pt. 6, §IV. Paragraph 10 of these rules sets forth the process by 

which legal ethics advisory opinions and rules of professional conduct are 

promulgated and implemented. The proposed rule change was developed and 

approved in compliance with all requirements of Paragraph 10. 

THEREFORE, the Virginia State Bar requests that the Court approve 

proposed Comment 7 to Rule 1.1 for the reasons stated above. 

Respectfully submitted, 
VIRGINIA STATE BAR 
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Leonard C. Heath, President 

Karen A. Gould, Executive Director 

Dated this 21st day of June, 2018. 
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10/22/2018 Virginia LEO 1886 

LEO 1886: 

DUTY OF PARTNERS AND SUPERVISORY LAWYERS IN A LAW FIRM WHEN ANOTHER 
LAWYER IN THE FIRM SUFFERS FROM SIGNIFICANT IMPAIRMENT 

Introduction 

In this advisory opinion, the Committee analyzes the ethical duties of partners and supervisory lawyers in a 
law firm to take remedial measures when they reasonably believe another lawyer in the firm may be 

suffering from a significant impairment that poses a risk to clients or the general public.l The applicable 

Rule of Conduct is Rule 5.1 ~ which requires partners or other lawyers in the firm with managerial authority 
to make reasonable efforts to ensure that all lawyers in the firm conform to the Virginia Rules of 

Professional Conduct.1 Lawyers in a firm may have an obligation under Rule 8.3 to report an impaired 
lawyer to the Virginia State Bar if the impaired lawyer has engaged in misconduct that raises a substantial 
question as to that lawyer's honesty, trustworthiness or fitness to practice law. However, this opinion 
addresses the obligations of partners and supervisory attorneys to take precautionary measures before a 
lawyer's impairment has resulted in serious misconduct or a material risk to clients or the public. This 
opinion relies upon ABA Committee on Ethics and Professional Responsibility, Formal Opinion 03-429 
(2003) [hereinafter ABA Formal Op. 03-429] for its approach to the issues raised by the mental impairment 
of a lawyer in a firm. 

Scope of the Lawyer Impairment Problem 

Studies report that lawyers experience depression, alcohol and other substance abuse at a rate much higher 

than other populations and 2 to 3 times the general population.~ The incidence of alcohol abuse is higher 

among lawyers aged 30 or less.~ Besides the potential lawyer impairment caused by substance abuse, the 
aging of the legal profession presents an increased incidence of cognitive impairment among lawyers. As 
of2016, Virginia State Bar membership records revealed that of the 23,849 active members located in the 
Commonwealth, 8,366 or 35% are ages 55 or older. Fifteen percent of these attorneys or 3,584 members 
are 65 or over. These numbers reflect that Virginia's lawyers, like lawyers nationally, are moving into an 
older demographic profile, and they continue to practice as they age. Moreover, in the years ahead, the 
number of lawyers that will continue to practice law beyond the traditional retirement age will increase 

dramatically.§ The substantial percentage of aging lawyers presents both opportunities and challenges for 
the state bars, and the scope and nature of the challenges and the best way to manage the challenges have 
been examined by bars around the country. 

Question Presented 

What are the ethical obligations of a partner or supervisory lawyer who reasonably believes another lawyer 
in the firm may be suffering from a significant impairment that poses a risk to clients or the general public? 

H ypotheticals 

James practices in a mid-sized law firm in a large metropolitan area. One day, a junior associate informs 
James that Bill, a senior associate, has a serious cocaine and alcohol problem. The information is credible, 
detailed, and alarming; it also points to the potential for trust fund violations or other misconduct associated 
with substance use. James has also received calls from several clients complaining that Bill has missed 
appointments, appeared in court late, disheveled and smelling like alcohol, and has failed to return phone 
calls. Another client complains that Bill missed a filing deadline and placed the client in default. James has 
observed that Bill has problems remembering instructions, has difficulty completing familiar tasks, is 
challenged in problem solving at meetings, and experiences changes in mood and personality. When James 
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confronts Bill about these issues, Bill denies having any substance abuse problems, attributes his work 
performance to stress caused by marital discord, and promises to improve. 

George is a sixty-year old partner in a small, two lawyer firm. He has been honored many times for his 
lifelong dedication to family law and his expertise in domestic violence protective order cases. He has 
suffered a number of medical issues in the past several years and has been advised by his doctor to slow 
down, but George loves the pressure and excitement of being in the courtroom regularly. Recently, 
Rachelle, his long-time law partner, has noticed some lapses of memory and confusion that are not at all 
typical for George. He has started to forget her name, calling her Mary (his ex-wife's name), and mixing up 
details of the many cases he is currently handling. Rachelle is on very friendly terms with the J&DR court 
clerk, and has heard that George's behavior in court is increasingly erratic and sometimes just plain odd. 
Rachelle sees some other signs of what she thinks might be dementia in George, but hesitates to "diagnose" 
him and ruin his reputation as an extraordinarily dedicated attorney. Maybe he will decide to retire before 
things get any worse, she hopes. 

Analysis 

The Rules of Professional Conduct do not explicitly require lawyers to deal with an impaired lawyer in the 
law firm. However, Rule 5.l(a) requires that a firm have in place measures or procedures to ensure that all 
lawyers, not just impaired ones, comply with the Rules of Professional Conduct. The measures required 
depend on the firm's size, structure and nature of its practice. Cmt. [3], Rule 5.1. It follows, therefore, that 
Rule 5.1 requires that the partner or supervisory lawyer make reasonable efforts to ensure that an impaired 
lawyer in the firm or under their supervisory authority does not violate the Rules of Professional Conduct. 
In addition to the requirement that the firm establish appropriate preventive policies and procedures, Rule 
5.1 (b) requires a lawyer having direct supervisory authority over another lawyer to make reasonable efforts 
to ensure that the supervised lawyer conforms to the Rules of Professional Conduct. When a partner or 
supervising lawyer knows or reasonably believes that a lawyer under their direction and control is impaired, 
Rule 5.1 (b) requires that they take reasonable steps to prevent the impaired lawyer from violating the Rules 
of Professional Conduct. 

Impaired lawyers have the same ethical obligations as any other lawyer. Like all lawyers, an impaired 
lawyer owes a duty to represent a client competently and with diligence and to communicate with the client. 
A lawyer's impairment does not excuse the lawyer from compliance with the Rules of Professional 
Conduct. The lawyer's impairment may very well be the reason for the lawyer's failure to act competently 
or with diligence, or to communicate with the client. However, the lawyer's impairment is neither a defense 

to, nor an excuse for, those ethical breaches.l 

A lawyer whose physical or mental health "materially impairs" his capacity to represent clients has a duty 

to refrain or withdraw from representation. Rule 1.16(a)(2).~ Unfortunately, the impaired lawyer may not 
be cognizant of the scope and nature of the impairment, and does not recognize the need to withdraw from 
the representation. 

As the ABA's Standing Committee on Ethics and Professionalism observed in ABA Formal Op. 03-429: 

The firm's paramount obligation is to take steps to protect the interests of its clients. The first 
step may be to confront the impaired lawyer with the facts of his impairment and insist upon 
steps to assure that clients are represented appropriately notwithstanding the lawyer's 
impairment. Other steps may include forcefully urging the impaired lawyer to accept assistance 
to prevent future violations or limiting the ability of the impaired lawyer to handle legal matters 
or deal with clients. 

The law firm may be able to work around or accommodate some impairment situations. For example, the 
firm might be able to reduce the impaired lawyer's workload, require supervision or monitoring, or remove 
the lawyer from time-sensitive projects. The impaired lawyer may not be capable of handling a jury trial 
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but could serve in a supporting role performing research and drafting documents. Depending on the nature, 
severity, and permanence (or likelihood of periodic recurrence) of the lawyer's impairment, the firm may 
have an obligation to supervise the work performed by the impaired lawyer or may have a duty to prevent 
the lawyer from rendering legal services to clients of the firm, until the lawyer has recovered from the 
impairment. The impaired lawyer's role might be restricted solely to giving advice to and drafting legal 
documents only for other lawyers in the firm who in tum can evaluate whether the impaired lawyer's work 
product can be used in furtherance of a client's interests. 

In order to protect its clients, the firm should have an enforceable policy that would require, and a partner or 
supervising lawyer should insist, that the impaired lawyer seek appropriate assistance, counseling, therapy, 
or treatment as a condition of continued employment with the firm. For example, the firm could 

recommend, encourage or direct that the impaired lawyer contact Lawyers Helping Lawyers.2. for an 
evaluation and assessment of his or her condition and referral to appropriate medical or mental health care 
professionals for treatment and therapy. Alternatively, making a confidential report to Lawyers Helping 
Lawyers may be an appropriate step for the firm. The firm or its managing lawyers might instead find it 
necessary or appropriate to consult with a professional medical or health care provider for advice on how to 
deal with and manage an impaired lawyer, including considering options for an "intervention" or other 
means of encouraging the lawyer to seek treatment or therapy. 

In the first hypothetical, it is clear that James, as a managing partner in a law firm, and any other lawyer that 
has supervisor; authority over the impaired la\vyer, are required by Rule 5.1 to promptly ma..lce reasonable 
efforts to ensure that the impaired senior associate does not engage in any further conduct that breaches 
ethical duties owed to his clients. While the senior associate's past conduct might be considered violations 
of the Rules of Professional Conduct, only violations that raise a substantial question as to the violator's 
honesty, trustworthiness, or fitness as a lawyer must be reported. Rule 8.3(a). If James and any other 
supervising attorney have taken appropriate action to prevent the senior associate from engaging in further 
conduct that may violate the Rules of Professional Conduct, and the senior associate is in recovery from his 
impairment, i.e., the condition that caused the violations has ended, there is nothing to report to the bar. If, 
for example, the firm is able to eliminate the risk of future violations of the duties of competence and 
diligence under the Rules of Professional Conduct through close supervision of the lawyer's work, it would 
not be required to report the impaired lawyer's violation. On the other hand, if the past conduct of the 
impaired lawyer involves dishonesty, i.e., embezzlement of client funds, or stealing firm funds or assets, 
James and any other lawyer in the firm that knows of such misconduct must report it to the bar under Rule 
8.3(a). This would be required even if the violating lawyer was participating with Lawyers Helping 

Lawyers and in recovery. 10 The reporting duty under Rule 8.3(a), however, does not diminish the 
importance of making a confidential report to a lawyer assistance program such as Lawyers Helping 
Lawyers. Both reports fulfill important objectives. The report to the lawyer disciplinary agency is 
necessary to address the misconduct and protect the public. The report to the lawyer assistance program is 
necessary to address the underlying illness that may have caused the misconduct. In the end, both reports 
protect and serve the public interest. 

If, on the other hand, the impaired lawyer's condition raises a substantial question about his ability to 
comply with the Rules of Professional Conduct, James and any lawyer with supervisory authority must 
make reasonable efforts to ensure that the clients' interests are protected. This could require removal of the 
senior associate from their cases, or restricting his role and placing him under close supervision. 

Further, if reasonable measures or precautions have been taken by James and any other lawyers in the firm 
to ensure that the impaired lawyer complies with the Rules of Professional Conduct, neither the partners or 
supervisory lawyers in the firm are ethically responsible for the impaired lawyer's professional misconduct, 
unless they knew of the conduct at a time when its consequences could have been avoided or mitigated and 
failed to take reasonable remedial action. Rule 5.1 (c). 

In the second hypothetical, it is not clear that George has committed any violation of the Rules of 
Professional Conduct. Obviously, George's impairment, unaccompanied by any professional misconduct, 
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does not require any report to the bar under Rule 8.3(a). Yet his mental condition, as observed by his 
partner, Rachelle, would require that Rachelle make reasonable efforts to ensure that George does not 
violate his ethical obligations to his clients or violate any Rules of Professional Conduct. This would 
include, as an initial step, Rachelle or someone else having a confidential and candid conversation with 
George about his condition and persuading him to seek evaluation and treatment. 

Approved by the Supreme Court of Virginia 
December 15, 2016 

1 This opinion seeks to address only the ethical obligations of lawyers in a law firm when faced with an 
impaired lawyer working in the firm. There may also be legal obligations to address in dealing with an 
impaired lawyer under the Americans with Disability Act, the Family and Medical Leave Act and the 
Health Insurance Portability and Accountability Act, for example. These issues are beyond the purview of 
this committee and outside the scope of this opinion. 

2 Rule 5.1 Responsibilities of Partners and Supervisory Lawyers 

1. A partner in a law firm, or a lawyer who individually or together with other lawyers possesses 
managerial authority, shall make reasonable efforts to ensure that the firm has in effect measures 
giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional 
Conduct. 

2. A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to 
ensure that the other lawyer conforms to the Rules of Professional Conduct. 

3. A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct if: 
1. the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or 
2. the lawyer is a partner or has managerial authority in the law firm in which the other lawyer 

practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at 
a time when its consequences can be avoided or mitigated but fails to take reasonable remedial 
action. 

1 The Committee is mindful that this opinion only addresses the duties of partners and supervisory lawyers 
pursuant to Rule 5.1 and does not consider a lawyer's ethical duties, if any, when dealing with a solo 
practitioner who suffers from a significant impairment. 

1 Patrick R. Krill, JD, LLM, Ryan Johnson, MA, and Linda Albert, MSSW, The Prevalence of Substance 
Use and Other Mental Health Concerns Among American Attorneys, 10 J. Addiction Medicine, Issue 2 
(March/April2016). See also ABA Formal Op. 03-429 (2003) (citing George Edward Bailly, Impairment, 
the Profession, and Your Law Partner, 11 No.1 Prof. Law. 2 (1999)). 

~!d. The Hazelton Betty Ford Foundation survey reported that one in five lawyers (20%) suffers from 
alcoholism and approximately 30% of the lawyer population suffer from depression. 

fi Report, National Organization of Bar Counsel, Association of Professional Responsibility Lawyers Joint 
Committee on Aging Lawyers (May 2007) at 3. 

1 ABA Formal Op. 03-429 (2003) (A lawyer's impairment does not excuse failure to meet a lawyer's duty 
to a client.). See also Columbus Bar Ass 'n v. Korda, 760 N.E.2d 824 (Ohio 2002) (impaired lawyer who 
filed a brief on behalf of her clients but failed to take any further actions in the case suspended for failing to 
act diligently); Attorney Grievance Comm 'n v. Wallace, 793 A.2d 535 (Md. 2001) (lawyer who claimed to 
be undergoing personal and psychological problems was disbarred for being negligent in his representation 
in six cases); In re Sheridan, 813 A.2d 449 (N.H. 2002) (impaired lawyer who failed to successfully file the 
articles of incorporation for his client and did not notify the client of his failure suspended for failing to 

https://www.vacle.org/opinions/1886.htm 4/5 



10/22/2018 Virginia LEO 1886 

communicate with his client); In re Francis, 4 P.3d 579 (Kan. 2000) (depressed lawyer failed to respond to 
client's request for information, misrepresented the status of the client's case to her, and failed to 
communicate the problems he was experiencing in providing representation); and State v. Southern, 15 P.3d 
1 (Okla. 2000) (lawyer with B-12 deficiency publicly censured after failing to respond to requests for 
information from client and bar association). 

1). See, e.g., In re Taylor, 959 P.2d 901 (Kan. 1998) (alcoholic lawyer failed to withdraw from representation 
although he had failed to appear in court on behalf of his clients or otherwise provide competent counsel); 
see also State v. Southern, 15 P.3d. at 8 . 

.2. Lawyers Helping Lawyers ("LHL") is an independent, non-disciplinary and non-profit organization that 
has been assisting legal professionals and their families since 1985 deal with depression, addiction and 
cognitive impairment. LHL can assist law firms dealing with an impaired lawyer through a confidential 
environment by planning and implementing intervention, providing a free clinical evaluation, referral to 
appropriate medical and mental health care providers, peer support and group counseling, establishing 
contracts to monitor and report recovery and rehabilitation and assist and identify financial resources for 
treatment. LHL is not affiliated with the Virginia State Bar and does not share information with anyone 
except and unless the participating lawyer expressly consents in writing to share information with third 
parties. 

10 N.C. State Bar Ethics Op. 2013-8 (2014), Inquiry No.3 (If an impaired lawyer has conunitted 
misconduct that a lawyer must report under Rule 8.3(a), a lawyer may not fulfill that reporting duty by 
reporting the impaired lawyer to a lawyers assistance program, but not the Attorney Grievance Committee 
of the State Bar). 
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West's Annotated Code of Virginia
Rules of the Supreme Court of Virginia

Part Six. Integration of the State Bar
Section II. Virginia Rules of Professional Conduct

Client-Lawyer Relationship

Rules of Prof.Conduct Rule 1.1

RULE 1.1. COMPETENCE

Currentness

A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge,
skill, thoroughness and preparation reasonably necessary for the representation.

Credits
[Adopted effective January 1, 2000. Amended March 1, 2016.]

Editors' Notes

COMMENT
Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant
factors include the relative complexity and specialized nature of the matter, the lawyer's general experience, the
lawyer's training and experience in the field in question, the preparation and study the lawyer is able to give
the matter and whether it is feasible to refer the matter to, or associate or consult with, a lawyer of established
competence in the field in question. In many instances, the required proficiency is that of a general practitioner.
Expertise in a particular field of law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to handle legal problems of a type
with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long
experience. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal
drafting, are required in all legal problems. Perhaps the most fundamental legal skill consists of determining
what kind of legal problems a situation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate representation in a wholly novel field through necessary study.
Competent representation can also be provided through the association of a lawyer of established competence
in the field in question.

[2a] Another important skill is negotiating and, in particular, choosing and carrying out the appropriate
negotiating strategy. Often it is possible to negotiate a solution which meets some of the needs and interests of
all the parties to a transaction or dispute, i.e., a problem-solving strategy.

[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill
ordinarily required where referral to or consultation or association with another lawyer would be impractical.
Even in an emergency, however, assistance should be limited to that reasonably necessary in the circumstances,
for ill-considered action under emergency conditions can jeopardize the client's interest.

http://www.westlaw.com/Browse/Home/StatutesCourtRules/VirginiaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
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[4] A lawyer may accept representation where the requisite level of competence can be achieved by reasonable
preparation. This applies as well to a lawyer who is appointed as counsel for an unrepresented person. See
also Rule 6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements
of the problem, and use of methods and procedures meeting the standards of competent practitioners. It also
includes adequate preparation. The required attention and preparation are determined in part by what is at
stake; major litigation and complex transactions ordinarily require more elaborate treatment than matters of
lesser consequence.

Maintaining Competence

[6] To maintain the requisite knowledge and skill, a lawyer should engage in continuing study and education
in the areas of practice in which the lawyer is engaged. Attention should be paid to the benefits and risks
associated with relevant technology. The Mandatory Continuing Legal Education requirements of the Rules
of the Supreme Court of Virginia set the minimum standard for continuing study and education which a lawyer
licensed and practicing in Virginia must satisfy. If a system of peer review has been established, the lawyer
should consider making use of it in appropriate circumstances.

Virginia Code Comparison

Rule 1.1 is substantially similar to DR 6-101(A). DR 6-101(A)(1) provided that a lawyer “shall undertake
representation only in matters in which ... [t]he lawyer can act with competence and demonstrate the specific
legal knowledge, skill, efficiency, and thoroughness in preparation employed in acceptable practice by lawyers
undertaking similar matters.” DR 6-101(A)(2) also permitted representation in matters if a lawyer “associated
with another lawyer who is competent in those matters.”

Committee Commentary

The Committee adopted the ABA Model Rule verbatim, but added the third paragraph of the Comment to
make it clear that legal representation, in which a lawyer is expected to be competent, involves not only litigation
but also negotiation techniques and strategies.

In addition, the Committee added the second sentence under Maintaining Competence Comment section to
note Virginia's Mandatory Continuing Legal Education requirements.

Notes of Decisions (1)

Rules of Prof. Conduct Rule 1.1, VA R S CT PT 6 § 2 RPC Rule 1.1
State court rules are current with amendments received through March 1, 2018

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated Code of Virginia
Rules of the Supreme Court of Virginia

Part Six. Integration of the State Bar
Section II. Virginia Rules of Professional Conduct

Client-Lawyer Relationship

Rules of Prof.Conduct Rule 1.3

RULE 1.3. DILIGENCE

Currentness

(a) A lawyer shall act with reasonable diligence and promptness in representing a client.

(b) A lawyer shall not intentionally fail to carry out a contract of employment entered into with a client for professional
services, but may withdraw as permitted under Rule 1.16.

(c) A lawyer shall not intentionally prejudice or damage a client during the course of the professional relationship, except
as required or permitted under Rule 1.6 and Rule 3.3.

Credits
[Adopted effective January 1, 2000. Amended effective January 1, 2004; February 28, 2006.]

Editors' Notes

COMMENT
[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal
inconvenience to the lawyer, and may take whatever lawful and ethical measures are required to vindicate a
client's cause or endeavor. A lawyer should act with commitment and dedication to the interests of the client
and with zeal in advocacy upon the client's behalf. However, a lawyer is not bound to press for every advantage
that might be realized for a client. A lawyer has professional discretion in determining the means by which a
matter should be pursued. See Rule 1.2. A lawyer's work load should be controlled so that each matter can
be handled adequately.

[2] Additionally, lawyers have long recognized that a more collaborative, problem-solving approach is often
preferable to an adversarial strategy in pursuing the client's needs and interests. Consequently, diligence
includes not only an adversarial strategy but also the vigorous pursuit of the client's interest in reaching a
solution that satisfies the interests of all parties. The client can be represented zealously in either setting.

[3] Perhaps no professional shortcoming is more widely resented than procrastination. A client's interests often
can be adversely affected by the passage of time or the change of conditions; in extreme instances, as when a
lawyer overlooks a statute of limitations, the client's legal position may be destroyed. Even when the client's
interests are not affected in substance, however, unreasonable delay can cause a client needless anxiety and
undermine confidence in the lawyer's trustworthiness.
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[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to conclusion
all matters undertaken for a client. If a lawyer's employment is limited to a specific matter, the relationship
terminates when the matter has been resolved. If a lawyer has served a client over a substantial period in a
variety of matters, the client sometimes may assume that the lawyer will continue to serve on a continuing
basis unless the lawyer gives notice of withdrawal. Doubt about whether a client-lawyer relationship still exists
should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer
is looking after the client's affairs when the lawyer has ceased to do so. For example, if a lawyer has handled a
judicial or administrative proceeding that produced a result adverse to the client but has not been specifically
instructed concerning pursuit of an appeal, the lawyer should advise the client of the possibility of appeal before
relinquishing responsibility for the matter.

[5] A lawyer should plan for client protection in the event of the lawyer's death, disability, impairment, or
incapacity. The plan should be in writing and should designate a responsible attorney capable of making, and
who has agreed to make, arrangements for the protection of client interests in the event of the lawyer's death,
impairment, or incapacity.

Virginia Code Comparison

With regard to paragraph (a), DR 6-101(B) required that a lawyer “attend promptly to matters undertaken
for a client until completed or until the lawyer has properly and completely withdrawn from representing the
client.” EC 6-4 stated that a lawyer should “give appropriate attention to his legal work.” Canon 7 stated that
“a lawyer should represent a client zealously within the bounds of the law.”

Paragraphs (b) and (c) adopt the language of DR 7-101(A)(2) and DR 7-101(A)(3) of the Virginia Code.

Committee Commentary

The Committee added DR 7-101(A)(2) and DR 7-101(A)(3) from the Virginia Code as paragraphs (b) and
(c) of this Rule in order to make it a more complete statement about fulfilling one's obligations to a client.
Additionally, the Committee added the second paragraph to the Comment as a reminder to lawyers that there
is often an appropriate collaborative component to zealous advocacy.

Rules of Prof. Conduct Rule 1.3, VA R S CT PT 6 § 2 RPC Rule 1.3
State court rules are current with amendments received through March 1, 2018
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West's Annotated Code of Virginia
Rules of the Supreme Court of Virginia

Part Six. Integration of the State Bar
Section II. Virginia Rules of Professional Conduct

Client-Lawyer Relationship

Rules of Prof.Conduct Rule 1.16

RULE 1.16. DECLINING OR TERMINATING REPRESENTATION

Currentness

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall
withdraw from the representation of a client if:

(1) the representation will result in violation of the Rules of Professional Conduct or other law;

(2) the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client; or

(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if withdrawal can be accomplished
without material adverse effect on the interests of the client, or if:

(1) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is illegal
or unjust;

(2) the client has used the lawyer's services to perpetrate a crime or fraud;

(3) a client insists upon pursuing an objective that the lawyer considers repugnant or imprudent;

(4) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given
reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;

(5) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably
difficult by the client; or

(6) other good cause for withdrawal exists.
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(c) In any court proceeding, counsel of record shall not withdraw except by leave of court after compliance with
notice requirements pursuant to applicable Rules of Court. In any other matter, a lawyer shall continue representation
notwithstanding good cause for terminating the representation, when ordered to do so by a tribunal.

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's
interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, refunding any
advance payment of fee that has not been earned and handling records as indicated in paragraph (e).

(e) All original, client-furnished documents and any originals of legal instruments or official documents which are in
the lawyer's possession (wills, corporate minutes, etc.) are the property of the client and, therefore, upon termination
of the representation, those items shall be returned within a reasonable time to the client or the client's new counsel
upon request, whether or not the client has paid the fees and costs owed the lawyer. If the lawyer wants to keep a
copy of such original documents, the lawyer must incur the cost of duplication. Also upon termination, the client, upon
request, must also be provided within a reasonable time copies of the following documents from the lawyer's file, whether
or not the client has paid the fees and costs owed the lawyer: lawyer/client and lawyer/third-party communications;
the lawyer's copies of client-furnished documents (unless the originals have been returned to the client pursuant to
this paragraph); transcripts, pleadings and discovery responses; working and final drafts of legal instruments, official
documents, investigative reports, legal memoranda, and other attorney work product documents prepared or collected
for the client in the course of the representation; research materials; and bills previously submitted to the client. Although
the lawyer may bill and seek to collect from the client the costs associated with making a copy of these materials, the
lawyer may not use the client's refusal to pay for such materials as a basis to refuse the client's request. The lawyer,
however, is not required under this Rule to provide the client copies of billing records and documents intended only
for internal use, such as memoranda prepared by the lawyer discussing conflicts of interest, staffing considerations, or
difficulties arising from the lawyer-client relationship. The lawyer has met his or her obligation under this paragraph
by furnishing these items one time at client request upon termination; provision of multiple copies is not required. The
lawyer has not met his or her obligation under this paragraph by the mere provision of copies of documents on an item-
by-item basis during the course of the representation.

Credits
[Adopted effective January 1, 2000. Amended effective January 1, 2004.]

Editors' Notes

COMMENT
[1] A lawyer should not accept or continue representation in a matter unless it can be performed competently,
promptly, without improper conflict of interest and to completion.

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if the client demands that the lawyer
engage in conduct that is illegal or violates the Rules of Professional Conduct or other law. The lawyer is not
obliged to decline or withdraw simply because the client suggests such a course of conduct; a client may make
such a suggestion in the hope that a lawyer will not be constrained by a professional obligation.

[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of
the appointing authority. See also Rule 6.2. Difficulty may be encountered if withdrawal is based on the
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client's demand that the lawyer engage in unprofessional conduct. The court may wish an explanation for
the withdrawal, while the lawyer may be bound to keep confidential the facts that would constitute such an
explanation. The lawyer's statement that professional considerations require termination of the representation
ordinarily should be accepted as sufficient.

Discharge

[4] A client has a right to discharge a lawyer at any time, with or without cause. Where future dispute about the
withdrawal may be anticipated, it may be advisable to prepare a written statement reciting the circumstances.

[5] Whether a client can discharge appointed counsel may depend on applicable law. A client seeking to do
so should be given a full explanation of the consequences. These consequences may include a decision by the
appointing authority that appointment of successor counsel is unjustified, thus requiring the client to proceed
pro se.

[6] If the client is mentally incompetent, the client may lack the legal capacity to discharge the lawyer, and in any
event the discharge may be seriously adverse to the client's interests. The lawyer should make special effort to
help the client consider the consequences and, in an extreme case, may initiate proceedings for a conservatorship
or similar protection of the client. See Rule 1.14.

Optional Withdrawal

[7] A lawyer may withdraw from representation in some circumstances. The lawyer has the option to withdraw
if it can be accomplished without material adverse effect on the client's interests. Withdrawal is also justified if
the client persists in a course of action that the lawyer reasonably believes is illegal or unjust, for a lawyer is not
required to be associated with such conduct even if the lawyer does not further it. Withdrawal is also permitted
if the lawyer's services were misused in the past even if that would materially prejudice the client. The lawyer
also may withdraw where the client insists on a repugnant or imprudent objective.

[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the
representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives of
the representation.

Assisting the Client upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps
to mitigate the consequences to the client. Whether or not a lawyer for an organization may under certain
unusual circumstances have a legal obligation to the organization after withdrawing or being discharged by the
organization's highest authority is beyond the scope of these Rules.

Retention of Client Papers or File When Client Fails or Refuses to Pay Fees/Expenses Owed to Lawyer

[10] Paragraph (e) eschews a “prejudice” standard in favor of a more objective and easily-applied rule governing
specific kinds of documents in the lawyer's files.

[11] The requirements of paragraph (e) should not be interpreted to require disclosure of materials where the
disclosure is prohibited by law.

Virginia Code Comparison
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Paragraph (a) is substantially the same as DR 2-108(A).

Paragraph (b) is substantially similar to DR 2-108(B) which provided that a lawyer “may withdraw from
representing a client if: (1) Withdrawal can be effected without material prejudice to the client; or (2) The client
persists in a course of conduct involving the lawyer's services that the lawyer reasonably believes is illegal or
unjust; or (3) The client fails to fulfill an obligation to the lawyer regarding the lawyer's services and such failure
continues after reasonable notice to the client; or (4) The representation will result in an unreasonable financial
burden on the lawyer or has been rendered unreasonably difficult by the client.”

Paragraph (c) is identical to DR 2-108(C).

Paragraph (d) is based on DR 2-108(D), but does not address documents in the lawyer's files (which are handled
under paragraph (e).

Paragraph (e) is new.

Committee Commentary

The provisions of DR 2-108 of the Virginia Code derived more from ABA Model Rule 1.16 than from its
counterpart in the ABA Model Code, DR 2-110. Accordingly, the Committee generally adopted the ABA Model
Rule, but substituted the “illegal or unjust” language from DR 2-108(B)(2) for the “criminal or fraudulent”
language of the ABA Model Rule. Additionally, the Committee substituted the language of DR 2-108(C) for
that of paragraph (c) of the ABA Model Rule to make it clear that a lawyer, in circumstances involving court
proceedings, has an affirmative duty to request leave of court to withdraw. The Committee recommended
paragraph (e) instead of a “prejudice” standard as being more easily understood and applied by lawyers.

Rules of Prof. Conduct Rule 1.16, VA R S CT PT 6 § 2 RPC Rule 1.16
State court rules are current with amendments received through March 1, 2018

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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