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HON. RANDALL T. ENG

990 Stewart Avenue Direct: (516) 741-6565
Garden Ciry, NY 11530 Fax: (516) 741.6706
reng@msck.com Download VCard

See More =

]ustice Randall T. Eng is Of Counsel to Meyer, Suozzi, English & Klein, P.C,,

and a member of the Litigation Department, including the Appellate Practice and
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In 2018, Justice Eng received the Carcer Public Service Award at The Fund for
Modern Courts. He was also honored at The Asian American Bar Association of
New York's Annual Judges’ Receprion. Justice Eng also teceived The Queens
District Attorney Office Public Service Excellence A»\;ard at The Annual Asian

American Pacific Islander Heritage Celebration.

Immediately prior to joining Mceyer Suozzi, Justice Eng served as the

Presiding Justice of the Appellate Division, Second Department - the busiest and
largest Judicial Department in the State of New York, covering Queens, Brooklyn,
Staten Island, the counties of Nassau, Suffolk, Dutchess, Orange, Putnam,
Rockland and Westches tér, handling over 9,000 appeals per year. The presiding
justice is the highest-ranking judge in the appellate division, in charge of all of its

operations, as well as a sitting practicing judge on panels of appeal.

Born in Guangzhou, China, Justice Eng was raised in New York City. He earned
his undergraduate degree from State University of New York at Buffalo and his

juris doctor degree from St. John's University School of Law in 1972.

Following law school, Justice Eng began his esteemed legal career in public service
as an assistant district atcorney in Queens County. At the time, he became the firse
Asian Amcrican appointed as an assistant prosecutor in New York State history,
and served in this role from 1973-1980. He then served as the Deputy Inspector
General of the New York City Correction Department from 1980 to 1981, and

later became the Inspector General, a role in which he served from 1981 o 1983.

https:/fwww.msek.com/attorney/hon-randall-t-eng/?sf_action=get data&sf data=results&... 10/10/2018
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In 1983, Justice Eng became the first Asian American to become a judge in New
York State, when he was appointed to the Criminal Court of the City of New York
by Mayor Edward [. Koch. He sat in the Criminal Court until 1988 when he was
designated an Acting Justice of the New York State Supreme Court. In 1990 and

2004, Justice Eng was elected and reelected to full 14-year terms on that bench.

Following these terms, he was appointed Administrative Judge of the Criminal
Term of Queens County Supreme Court in 2007, and served in that role until
2008. In 2012, Governor Cuomo appointed Justice Eng to lead the Second
Department, where he became the first Asian American to scrve as Presiding

Justice in New York State’s history.

Justice Eng served as President of the Association of Supreme Court Justices of the
City of New York and as a member of the Advisory Committee on Judicial Ethics.
He is currently a member of the Permanent Sentencing Commission for New York
State and the New York Stace Judicial Institute on Professionalism in the Law. He

has also served as an adjunct professor at St. John's University School of Law.

In addition to his prolific legal career, Justice Eng proudly served his country as a
member of the New York Army National Guard from 1970 until 2004, when he

retired as State Judge Advocate holding the rank of Colonel.

https://www.msek.com/attorney/hon-randall-t-eng/?sf_action=get data&sf data=results&... 10/10/2018



BIOGRAPHICAL-JUDGE TRICIA M. FERRELL

Tricia M. Ferrell was appointed as a Judge of the Nassau County
District Court in March 2008. She was subsequently elected that same
year to serve a six-year term and re-elected in 2014. The Judge
adjudicates criminal matters and previously presided over the Driving
While Intoxicated Court as well as the Domestic Violence Court.
Presently, Judge Ferrell handles cases assigned to a criminal court part
designated for defendants with privately retained counsel.

Prior to sitting on the bench, Judge Ferrell was employed in 2006,
as the Director of Compliance for Nassau County, where she managed
the internal controls for various departments countywide. The Judge
also formerly held the position of Deputy Village Attorney, where she
prosecuted cases for the Incorporated Village of Hempstead. Judge
Ferrell’s legal career began as an eager Nassau County Assistant District
Attorney in 1998, under the Honorable Denis Dillon, where she
prosecuted both misdemeanor and felony cases.

Judge Ferrell is actively involved in the legal arena and holds
membership in the Nassau County Criminal Courts Bar Association
where she was awarded the Norman F. Lent Memorial Award for
Distinguished Jurist in March of this year. She’s also a member of the
Women's Bar Association of the State of New York and the Nassau
County Women'’s Bar Association, where she recently presented for its
Chamber Chat Series. As a Nassau County Bar Association member,
she 1s a longtime and energetic youth mentor, serving the Uniondale
middle school population and she was a Co-Chair of the Bar
Association’s Judicial Section. She is also a member of the Theodore
Roosevelt Inn of Court, the Amistad Long Island Black Bar Association,
the New York State Bar Association, the New York State District Court
Judges Association and the Nassau County District Court Judges
Association, where she formerly held the office of secretary.



Sarika Kapoor

Sarika Kapoor is an Associate Court Attorney in the Nassau County Supreme Court Law
Department. She was hired at the Law Department as a “Court Attorney — Pending
Admission” in August 2004. Following her admission to the Second Judicial Department
in January 2005, she assumed the position of Court Attorney. She served as a Court
Attorney from 2005 through 2009, as a Senior Court Attorney from 2009 through 2011,
and has been serving as an Associate Court Attorney since 2011,

Ms. Kapoor has also served an interim law clerk to.the Hon, William R. LaMarca
(deceased), Justice of the Supreme Court, Nassau County and the Hon. Jerome C. Murphy,
Justice of the Supreme Court, Nassau County.

In 2005, Ms. Kapoor was appointed by the former Chief Administrative Judge of the New
York State Courts, Jonathan Lippman, to serve as a Small Claims Assessment Review
(SCAR) Hearing Officer. In 2015, Ms. Kapoor was appointed by the Nassau County
Administrative Judge, Thomas A. Adams, to serve as a Special Election Law Referee. She
continues to serve as both a SCAR Hearing Officer and Special Election Law Referee to
date.

Ms. Kapoor received her Bachelor of Arts, Political Science, magna cum laude, Phi Beta
Kappa, from Queens College in 2001, She received her Juris Doctorate from the Maurice
A. Deane School of Law at Hofstra University in 2004. At Hofstra Law, she was a recipient
of the Walter Sackur Scholarship, the Senior Notés and Comments Editor for the Hofstra
Journal of International Business & Law, a member of the Hofstra Moot Court
Association, the sole recipient of the Best Brief Award at the Hofstra Moot Court
Competition (2003-2004) and, more recently, on various occasions, a guest lecturer at
Hofstra Law School and a diversity program panelist.

Ms. Kapoor’s professional accomplishments include her being appointed to the Committee
on Character and Fitness in the Second Judicial Department, a former member of the
Hofstra Law School Alumni Association Board, a former member of the Nassau County
Bar Association’s Board of Directors, former co-chair of the WE CARE Advisory Board
(the charitable arm of the Nassau County Bar Association) as well as a member of almost
a dozen committees at the Bar Association.

In addition, she currently serves as a member of the Board of the Theodore Roosevelt Inn
of Court, a member of the Nassau County Judicial Committee on Women in the Courts and
a member of the Nassau County Women’s Bar Association.



VIYER SUOIZI

Practice Areas

Bankruptcy & Business Reorganization Law
Corporate Finance

Litigation & Dispute Resoltution

Education
Hofstra University School of Law
1D, 1581

State University of New York Albany
B. A, magno cum Joude, 1978

Memberships

Association of the Bar of the City of New York,
Committee on Bankruptey Reorganization

Theotore Roosevelt American Inn of Court

Admissions
New York State

U.5. District Court, Southern District
of New Yark

U.S, Distrlet Court, Eastern District
of Mew Yark

U.S. District Court, Northern Districk
of New York

U 5. Court of Appeals, Second Circuit

Edward J. LoBello

Member of the Firm

1350 Broadway : 990 Stewart Avenue
New York, New York 10018 _ Garden City, New York 11530
{212} 763-7030 {516) 741-6565

elobello@msek.com

Edward J. LoBello is a Member of Meyer, Suozzi, English & Klein, P.C., where he
practices in the firm's Bankruptcy & Business Reorganization, Corporate
Finance and Litigation & Dispute Resolution groups lacated in Garden City, NY and
in New York, NY. Mr. LoBello conceptrates his practice on business restructuring,
bankruptcy reorganizations, work-outs, corporate finance, creditors' rights and
related litigation.

For 15 consecutive years, Mr. LoBello is rated “AV Preeminent” by Martindale-
Hubbell, the highest level of professional excellence. From 2012-2018, he was
recognized by New York Super Lowyers.

Notable experience includes:

» Receiver and Estate Fiduciary for National Events of America, inc. and New
World Events Group, Inc,

« Conflicts counsel to Chapter 15 Foreign Representative in Mexicana Airlines

« Counsel to Chapter 15 Foreign Representative in Berau Capital Resources PTE
Ltd. and CFG Investment 5.A.C,

s Counsel to Debtor in Passession in China Fishery Group Limited and US Gen New
England, inc. ‘

« Counsel to Liguidation Trustee in Movida Communications

« Counsel to Committee Chair in Hipcricket, Inc, DeWitt Rehabilitation and
Nursing Center, Inc., MetrafAtlantic Express, and Tana Seybert, LLC

» Counsel to Committee member in Delta Air Lines, Inc. '

s Counsel to Committee in UT Energ'y, LLC

« Counsel to Non-Debtor Affiliate in Inner City Media Corporation
» Co-counsel to Union Retirees in Cheysler and GM

« Counsel to Prepetition Receiver and Chief Restructuring Officer in HRH - Atlantic, LLC

www.msek.com



Edward J. LoBello

Counsel to Indenture Trustee in innovative Stone, LLC

Counsel to Defendants in preference and other avoidance actions in numerous bankruptcy cases including Circuit
City Stores, Eastman Kodak, Steve & Barry’s, Visteon, American Home Mortgage, lyondell Chemical, Value City,
North General Hospital, Innovest Holdings, LLC , and The Standard Register Corporation

Counsel to Landlords in numeraus bankruptcy cases including Blockbuster, Champion Motor Group, Inc., Getty
Petroleum Marketing, Inc, Betsey Johnson LLC, Ziff Davis Inc., American Medical Utilization Management
Corporation and Federation Employment and Guidance Service, Inc.

Counsel to Union and Pension Fund in The Great Atlantic & Pacific Tea Company, Inc. (1)

Counsel to Key Suppliers in Lehman Brothers Holdings Inc., The Standard Register Corporation, Solutia, Inc., Global
Crossing, Ltd., and Toys R Us

Counsel to Prepetition Lender in Cape May Nursing Home, Café CNN and Pine Tree House

Counsel to insurance Company in A.F. Green Industries, Inc.

Counsel to Mortgagee of commercial property in various cases

Counsel to Municipality in The Great Atiantic & Pacific Tea Company, Inc‘, {It) and Allegria Hotel

Counsel to Asset Purchaser in 19 Mad Park, LLC d/b/a SD26 Restaurant & Wine Bar, and AL, Eastmond & Sons, Inc.

Counsel to Lenders, Purchasers and Debtors in numerous Manhattan restaurant/hospitality cases

tn 2018, Mr, LoBello authored the Local Bankruptey Rules Toolkit (Eastern District of New York) published by Thomson
Reuters’ Practical Law. The online publication compiles key resources for attorneys in the practice of bankruptcy law in
the Eastern District of New York, inciuding applicable statutes, ruies, court procedures, and practice notes.

Prior to joining the firm, Mr, LoBello was a Partner in the New York City office of a national law firm where he
represented all major constituents in bankruptcy cases including debtors in possession, creditors’ committees,
committee members, institutional lenders, trade creditors, landlords, insurance companies, equipment lessors, asset
purchasers, and preference defendants, among others. Mr. LoBello has represented clients in numerous large and
significant Chapter 11 cases, including Chrysler LLC, General Motors Corp,, Lehman Brothers Holdings Inc., Compania
Mexicana de Aviacion, S.A. de C.V,, Delta Air Lines, Inc., Solutia, Inc., A.P. Green |ndustries, Inc,, US Gen New England,
inc. and Global Crossing, Ltd., to name but a few.

www.msek.com



VISHNICK MCGOVERN MILIZIOC LLP
ATTORNEYS AT LAW "

Joseph G. Milizio, Esq., Managing Partner
Professional Profile

anaging Partner Joseph G, Milizio ieads the firm's Business and Transactional Law, Exit
Planning for Business Owners and LGBT Representation Practice Groups. He is a key
member of the VMM Family institute™,
Mr. Milizio has significant experience in all areas of transactional law, with an emphasis in general
business transactions including acquisitions, sales, entity and owner representation, franchising,
leasing and transactional real estate matters. He represents a wide range of businesses, including
retailers, manufacturers, real estate entities, healthcare providers and other professional
practices.

His diverse corporate and real estate finance experience includes the representation of both

borrowers and lenders. He regularly advises cllents on corporate governance matters, dispute

resolution and estate planning for business owners, Under the auspices of the firm's Exit Planning

for Business Owners Practlce Group, he works with business owners and cother advisors as a

consultant and legal advisor in planning for and implementing exit strategies. Mr. Milizio Is a founding vice president of the
Long Isiand Chapter of the International Exit Planning institute, a forum where local professional advisors can collaborate;
develop educational programs for business owners and professional advisors to build awareness and better prepare an
owner for the successful exit of thelr business; encourage and foster the adoption of best practices for the exit planning
profession; and promote the common business interests of those business advisors engaged In the profession of exit
planning.

Mr. Milizio founded the firm's groundbreaking LGBT Representation Practice Group over 15 years ago. He leads VMM in
advocating for the legal rights of lesblan, gay, bisexual and transgender individuals, offering legal counsel and representation
on key lssues in the LGBT community. These include estate planning, health care proxies/living wills, employment
law/discrimination, pre- and post- nuptiai agreements, domestic partnership agreements, co-owner agreements, spousal
rights and obligations; and adoptions. Me. Milizio is a longtime member of the New York Steering Committee of the Human
Rights Campaign {HRC), America's largest civil rights organization. He Is co-chair of the recently launched Nassau County Bar
Association LGBTQ committee, working with committee members to address equality and inclusion for all minorities. In
recognition of his longtime support of Long Island Crisis Center, particularly its Pride for Youth inltiative, Mr., Milizio was
named Person of the Year in 2017.

Mr. Milizio has been quoted extensively In Newsday and Long Island Business News and is a frequent contributor to YMM's
quarterly newsletter, The SideBar. He received his Jurls Doctor degree from Brooklyn Law School and graduated magna cum
laude from 5t. John's University, He Is admitted to practice law In the State of New York and is a member of the New York
State Bar Associatlon and the Nassau County Bar Association, where he serves on tha Lawyer Referral Committee, as well as
the Corporation Law and Real Estate Committees.

A former chairperson of the board of trustees and former chair of the governance committee of the Long Island Chapler of
the National Muitiple Sclerosis Society, Mr. Milizio served as captain of Vishnick McGovern Milizio’s “Walk MS” team; the
firm's annual participation consistently stood out as one of Long Island’s top fundraising groups at the event. He'is also an M5
Society Leadership Award recipient, which recognizes Long Island’s business leaders,

Vishnick McGovern Milizio LLP

3000 Marcus Avenue, Suite 1E9 Imilizio@vmmiegal.com 830 Third Avenue, Fifth Floor
Lake Success, NY 11042 516.,437.4385 x108 New York, NY 10022
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Weinberg Zareh Malkin Price 1Lp
Omid Zareh

Mr. Zareh is a founding partner of Weinberg Zareh Malkin Price LLP.

He focuses on the needs of executives and their companies in corporate planning
and all phases of complex, commercial arbitration and litigation.

He has experience in trial and appellate advocacy, state and federal courts,
multidistrict litigation, alternate dispute resolution, hostile business divorces, and
complex business and scientific disputes. He advises in varied areas of law,
including attorney ethics and professional responsibility. His clients range from
law firms, entrepreneurs, start-up companies, established financial companies, and
seasoned investors.

Mr. Zareh is a member of the bars of New York State and New Jersey, as well as
the Federal Circuit. He is an active member of the NYU Law Alamni Association
(a former Vice President), the Long Island Entrepreneurs Group where he serves as
General Counsel currently, and the Nassan County Bar Association (former Chair
of the Ethics Committee and former Co-Chair of the Intellectual Property
Committee). He also has participated in a number of community and professional
organizations, and often lectures about attorney ethics and the law. Mr. Zareh also
serves as an officer of real estate holding companies.

While attending New York University Law School, Mr. Zareh was the Legal
Theory Editor of the Review of Law and Social Change. Prior to starting his own
law firm, Mr. Zareh practiced at Coudert Brothers LLP, Simpson Thatcher &
Bartlett LLP, and Schulte Roth & Zabel LLP.

WEINBERG ZAREH MALKIN PRICE LLP
45 Rockefeller Plaza, 20™ Floor

New York, New York 10111

Main: 212.899,5470

Direct Dial: 212.899.5472

Email: ozarch@wzmplaw.com




My name is Mirdalie Charles. I am a second-year student at the Maurice A. Deane School of Law
at Hofstra University. |

In 2011, I earned a Bachelor's Degree in Political Science from Providence College. In 2014, [
eamed a Master's Degree in Criminal Justice (with a concentration in Criminology and Deviance) from
The John Jay College of Criminal Justice.

During my academic years, [ have been able to gain substantial experiencé in the legal field. With
an eye towards ultimately becoming a lawyer, | have been inteming and gaining hands-on legal experience
during my summers for approximately the last nine years, I have been a Certified Court interpreter for the
last several years. In addition, I have worked at several law firms in Nassau and Queens County. Areas of
law which I have been able to gain experience in include: Immigration, Real-Estate, Bankruptcy and
Criminal Law.

More specifically, in 2011, I had the privilege of working at the Kings County District Attorney's
Office in Brooklyn. While at the Kings County District Attomey’s Office [ worked in the Early Case
Assessment Bureau assisting prosecutors with screening cases brought by the New York City Police
Department. | was directly responsible for analyzing police reports, conducting interviews with witnesses,
and utilizing the criminal procedure code to determine the viability of a potential case.

I have skills that will serve me well. | have excellent research and writing skills developed while
completing my Master’s degree. I received an A- in my first semester Legal Writing class, where I was
able to present arguments from both the plaintiff and defendant perspectives and research and analyze
iegal cases in depth.

All of these accomplishments are helping to shape my legal career. I aspire to continue to master
my ability to synthesize and integrate a higher volume of knowledge —a valuable skill as the field becomes

more and more €xpansive.



Domenick J. Pesce - Bio

Domenick graduated from Hofstra University, Honors College, where he majored
in Political Science with minors in Philosophy of Law, Rhetorical Studies, and
Italian. He currently is a 3L at the Maurice A. Deane School of Law at Hofstra
University. At Hofstra Law, Domenick is the Editor-in-Chief of the Hofstra Labor
& Employment Law Journal and President of the Federal Bar Association —
Hofstra Law Division. He is also a researcher at the Hofstra Research Laboratory
for Law, Logic and Technology (LLT Lab) and a student member of the Theodore
Roosevelt American Inn of Court. Domenick also has nearly five years of
experience working for Apple Inc. as a certified technician and trainer.

During the summer of 2017, Domenick was a judicial intern for the Honorable
Helene F. Gugerty in Nassau County Court. This past summer he worked as a legal
intern in the Public Corruption Bureau of the Nassau County District Attorney’s
Office. He is interested in criminal, inteliectual property, technology, and
cybersecurity law.

In the summer of 2019, Domenick will join the Nassau County District Attorney’s
Office as an Assistant District Attorney.



Sean Romeo

Sean Romeo. I’m 24 years old and I’m from Sag Harbor, NY. I went to SUNY
Oneonta for undergrad where I studied Philosophy and political science and
graduated with honors. Time not spent on law school is spent watching sports or
playing golf. I plan to pursue a career in litigation or representation.
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Changes to State CLE Requirements
Now Include Diversity, Inclusion and
Elimination of Bias

Beginning Jan. 1, 2018, New York's mandatory CLE requirements includes a Diversity and Inclusion
component. Atiorneys due to re-register on or after July 1, 2018 must meet the new CLE
reguiremeants.

By Betty Weinberg Ellerin, Deborah A. Scalise and Gina Bucciers j March 23, 2018 at 02:30 PM

f in ¥ G+ & [FEhitpswwwaimeeprints.comi

Issues of race and discrimination are in the forefront of problems
confronting today’s saciety. Lawyers and the legal profession must take the
fead in how to address and overcome inequilies emanating from bias in
these areas. On the one hand, it Is crucial for the legal profession to
celebrate and encourage diversity at all levels, while, on the other, it must
lead in combatting bias on the basis of race, gender, ethnicity, religion,
sexual orientation or other differences, These principles should guide
lawyers in fulfilling their professional responsibilities as members of the bar
generally, as well as In their representation of clients. One way in which the
legal profession can sensitize itself to the scope and extent of these
problems and potential avenues for remediation is through continuing legal

https://www.law.com/newyorklawjournal/2018/03/23/changes-to-state-cle-requirements-n...  9/21/2018



Changes to State CLE Requirements Now Include Diversity, Inclusion and Elimination of... Page 2 of 8

education (CLE). Two states, California and Minnesota, already require
attorneys to meet diversity and inclusion requirements. Beginning Jan. 1,
2018, New York's mandatory CLE requirements includes a Diversity and
Inclysion component. Attorneys due to re-register on or after July 1, 2018
must meet the new CLE reguirements,

Background

In February 2016, the American Bar Association's House of Delegates
unanimously adopted a resolution entreating those regulating authorities
that have a mandatory or minimum CLE requirement to also include a

diversity and inclusion component. ABA Resolution 107

state, the resolution gained overwhelming support from a number of logal
and specialty bar associations.

in July 2016, Chief Judge Janet DiFiore received a letter signed by 13 bar
assoclations urging New York state to mandate that diversity and inclusion
be included as a CLE requirement. The bar associations that signed the
letter were: the New York City Bar Association, the Amistad Leng Island
Black Bar Assaciation, Association of Black Women Attorneys, Association af
Law Firm Diversity Professionals, Dominican Bar Association, Hispanic
National Bar Associatian, Jewish Lawyers Guild, LGBT Bar Asscciation of
Greater New York {LeGal), Long Island Hispanic Bar Assotiation,
Metropolican Black Bar Association, Muslim Bar Assgciation of New York,
Puerto Rican Bar Association, and South Asian Bar Association of New York.

In response to the letter, QCA CLE Board Chair Betty Weinberg Ellerin and
the New York State OCA CLE Board miet to discuss the proposed mantatory
diversity and inclusion CLE. During their meetings, the Board examined a
survey supplled by the New York City Bar Association, outlining CLE
pragram offerings that would reet the diversity and inclusion requirerﬁent.
The Board also reviewed the diversity and inclusion pragramming being
implemented hy California and Minnesota.

There was also a perception that the large law firms were the only CLE
praviders that were offering such programs. Such was a misapprehension
given the fact that WBASNY and the other affinity bar associations mission
statements are dedicated to diversity and the diversity requirement, which
at the tirne had yet te be defined. "Diversity” CLE programing was regularly
offered under different rubrics or headings. For instance, discrimination in
ernployment settings; lack of civility as part of ethlcs programs; “Breaking
the Glass Ceiling,” “Tips for Women on Running for Office” and the "Pink
Bench.” Moreover, the three iargest Bar Associations, WBASNY, NYSBA and
NYSTLA, as well as ather bar associations, lawyers and law firms had not
had an opportunity to comment on the praposal.

In trying to define the new CLE Diversity Rule, the OCA CLE Board distussed
whether it should follow the New York Rules of Professional Conducts RPC
8.4, which provides in pertinent part: "A lawyer or law firm shall not ... (g)
unlawfully discriminate in the practice of law, including in hiring, promuoting
or otherwise determining conditions of employment on the basis of age,

https://www law.com/newyorklawjournal/2018/03/23/changes-to-state-cle-requirements-n...  9/21/2018
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race, creed, color, natonal origin, sex, disability, marital status or sexual
orlentation.” 22 NYCRR 1200 RPC 8.4(g). However, after discussion, It was
decided that the definition would be more expansive to enable the CLE
Providers and attendees more options for programming which would meet
the new Diversity and Inclusion requirement, Thus, the new diversity and
inclusion programming must relate to the practice of law and may include,
among other things, implicit and explicit bias, equal access to justice, .
serving a diverse population, diversity and incluslon initiatives in the legal
profession, and sensltivity to cultural and other differences when
interacting with members of the public, judges, jurars, fitigants, attorneys
and court personnel.

In addition to discussing the definition of the new "Diversity Rule,” the
Board considered compliance issues as well as whether the new
requirement wouid mean that we would aeed to add one or two additional
CLE credits, Judge Ellerin felt and most of the OCA CLE BOARD agreed that
lawyers should not be burdened with additional credit requirements. 5o, it
was agreed that the new requirement could be a new category amaong the
24 and 32 credits that are already required for attarneys and newly
admitted attorneys.

In December 2016, the OCA CLE Board proposed an amendment of the
New York MCLE Rules for New York attorneys recommending that there by
a one-credit CLE requirement in Diversity and Inclusion, The Board also
issued a memorandum, calling for public comment on the proposed
amendment, which received overwhelming support from bar associations,
lawyers and law firms throughout New York state.

The New Rule was presented to Chief Judge Janet DiFicre and the Courts
Administrative Board, which includes the Presiding Justices of the Four
Appellate Divisions. The Administrative Board approved the proposat
creating a new diversity and inclusion category for New York's mandatory
CLE requirements.

New Diversity and Inclusion Requirement

The new rule can be found at 22 NYCRR 1500.2(g); it now states: "a) Credit
Hours. Each attorney shall complete a minimum of 24 credit hours of
accredited continuing legal education each biennial reporting cycle in ethics
and professionalism, skilfs, law practice management, areas of professional
practice, or diverslty, inclusion and elimination of bias, at least four (4)
credit hours of which shall be in ethics and professionalism and at least one
{1} credit hour of which shall be in diversity, inclusion and elimination of
blas. Ethics and professionallsm, skilis, law practice management, areas of
professional practice, and diversity. inclusion and elimination of bias are
defined In §1500.2. The ethics and professionalism and diversity, inclusion
and elimination of bias compenents may be intertwined with other
courses.” 22 NYRR 1500.22¢a).

As a result, New York attorneys will have to complete one credit in the topic
area of Diversity, Inclusien and Elimination of Bias as part of their
mandatory continuing legal education requirements. The change will take
effect beginning with attorneys due to re-register on or after July 1, 2018.

https://www.law.com/newyorklawjournal/201 8/03/23/changes-to-state-cle-requirements-n...  9/21/2018
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With the implementation of the Diversity and Inclusion requirement, the 24
required credits for experienced attorneys will stay the same, but the
categories of credit requirements will slighdy change. Experienced
attorneys will stiit be required to complete four credit hours in ethics and
professionalism and will be required to complete one credit hour in
diversity, inclusion, and elimination of bias. Newly-admitted attorneys (less
than two years) are required to complete 32 CLE credits in their first two
years of admisslon, broken down inte 16 credits each year with defined
categories and credits in Ethics in Professionalism (6); Skills {12) and Law
Practice Management and/or Areas of Professional Practice (14).

The CLE Board members who worked with justice Ellerin and her staff to
adopt the changes are Prof. Melissa L. Breger, ¥incent T. Chang, Hon.
Leland G. DeGrasse, Hon. Timothy S. Driscoll, David L. Edmunds, Jr.,, Cynthla
Feathers, Hon. Helen E. Freedman, Nicholas A. Gravante Jr., Linda S. Lin,
Hon. William E. McCarthy, Timothy P. Murphy, Deborah A, Scalise, Hon.
Bernice D. Siegal, and Hon. Charles J. Thomas.

Conclusion

With the addition of the diversity and inclusion CLE requirement, the CLE
Board has helped to educate New York attorneys to take steps to overcome
the chaltenges of diversity in the legal profession. Diversity tralning will help
New York attorneys to become better lawyers by facilitating improved
attorney-client relationships, increasing attorney awareness and
understanding diverse dient needs. All of which will nat only enhance legal
services but will inure to the benefit of the legal profession, by opening the
legal system as well as the profession to all people, regardless of race,
gender, ethnicity, religion, or orfentation.

Betty Weinberg Elferin is the chair of the NYS OCA CLE Board and senior
counse! at Aflston & Bird, She served more than 20 years as an Appellate
Division jurist. Deborah A. Scalise was appointed to the OCA CLE Board by
Chief fudge fanet Difiore in 2016. She is 8 partner in the firm Scalise &
Rarnifton. Gina Bucdiere works as & legal assistant at Scalise & Harmilton,
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OP-ED CONTRIBUTORS

Diversity Makes You Brighter

By Sheen S. Levine and David Stark

Dec. 8, 2015

AFFIRMATIVE ACTION is back before the Supreme Court today. The court has agreed
to hear, for the second time, the case of Abigail Fisher, a white applicant who claims that
she was rejected by the University of Texas at Austin because of her race. Ms. Fisher

invokes the promise of equal protection contained in the 14th Amendment, reminding us
that judging people by their ancestry, rather than by their merits, risks demeaning their

dignity.

Upholding affirmative action in 2003, in Grutter v. Bollinger, Justice Sandra Day
O’Connor argued that it served the intellectual purpose of a university. Writing for the
majority, she described how the University of Michigan aspired to enhance diversity not
only to improve the prospects of certain groups of students, but aiso to enrich everyone'’s

education.

Ms. Fisher argues that diversity may be achieved in other ways, without considering
race. Before resorting to the use of race or ethnicity in admissions, the University of
Texas must offer “actual evidence, rather than overbroad generalizations about the
value of favored or disfavored groups” to show that “the alleged interest was substantial

enough to justify the use of race.”

Our research provides such evidence. Diversity improves the way people think. By
disrupting conformity, racial and ethnic diversity prompts people to scrutinize facts,
think more deeply and develop their own opinions. Qur findings show that such diversity
actually benefits everyone, minorities and majority alike,

hitps://www.nytimes.com/2015/12/09/opinion/diversity-makes-you-brighter.html 9/21/2018
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To study the effects of ethnic and racial diversity, we conducted a series of experiments
in which participants competed in groups to find accurate answers to problems. Ina
situation much like a classroom, we started by presenting each participant individually
with information and a task: to calculate accurate prices for simulated stocks. First, we
collected individual answers, and then (to see how committed participants were to their
answers), we let them buy and sell those stocks to the others, using real money.
Participants got to keep any profit they made.

When trading, participants could observe the behavior of their counterparts and decide
what to make of it. Think of yourself in similar situations: Interacting with others can
bring new ideas into view, but it can also cause you to adopt popular but wrong ones.

You have 3 free articles remaining.
Subscribe to The Times

It depends how deeply you contemplate what you observe. So if you think that
something is worth $100, but others are bidding $120 for it, you may defer to their
judgment and up the ante (perhaps contributing to a price bubble) or you might dismiss
them and stand your ground.

We assigned each participant to a group that was either homogeneous or diverse
(meaning that it included at least one participant of another ethnicity or race). To
ascertain that we were measuring the effects of diversity, not culture or history, we
examined a variety of ethnic and racial groups. In Texas, we included the expected mix
of whites, Latinos and African-Americans. In Singapore, we studied people who were
Chinese, Indian and Malay. (The results were published with our co-authors, Evan P.
Apfelbaum, Mark Bernard, Valerie L. Bartelt and Edward J. Zajac.)

The findings were striking. When participants were in diverse company, their answers
were 58 percent more accurate. The prices they chose were much closer to the true
values of the stocks. As they spent time interacting in diverse groups, their performance

improved.

https://www .nytimes.com/201 5/12/09/opinion/diversity-makes-you-brighter.html 9/21/2018
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In homogeneous groups, whether in the United States or in Asia, the opposite happened.
When surrounded by others of the same ethnicity or race, participants were more likely
to copy others, in the wrong direction. Mistakes spread as participants seemingly put
undue trust in others’ answers, mindlessly imitating them. In the diverse groups, across
ethnicities and locales, participants were more likely to distinguish between wrong and
accurate answers. Diversity brought cognitive friction that enhanced deliberation.

For our study, we intentionally chose a situation that required analytical thinking,
seemingly unaifected by ethnicity or race. We wanted to understand whether the
benefits of diversity stem, as the common thinking has it, from some special perspectives
or skills of minorities.

What we actually found is that these benefits can arise merely from the very presence of
minorities. In the initial responses, which were made before participants interacted,
there were no statistically significant differences between participants in the
homogeneous or diverse groups. Minority members did not bring some special

knowledge.

The differences emerged only when participants began interacting with one another.
When surrounded by people “like ourselves,” we are easily influenced, more likely to fall
for wrong ideas. Diversity prompts better, critical thinking. It contributes to error
detection. It keeps us from drifting toward miscalculation.

Our findings suggest that racial and ethnic diversity matter for learning, the core
purpose of a university. Increasing diversity is not only a way to let the historically
disadvantaged into college, but also to promote sharper thinking for everyone.

When it comes to diversity in the lecture halls themselves, universities can do much
better, A commendable internal study by the University of Texas at Austin showed zero
or just one African-American student in 90 percent of its typical undergraduate
classrooms. Imagine how much students might be getting wrong, how much they are
conforming to comiortable ideas and ultimately how mtich they could be
underperforming because of this.

https://www.nytimes.con/2015/12/09/opinion/diversity-makes-you-brighter.html 9/21/2018
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Ethnic diversity is like fresh air: It benefits everybody who experiences it. By disrupting
conformity it produces a public good. To step back from the goal of diverse classrooms
would deprive all students, regardless of their racial or ethnic background, of the
opportunity to benefit from the improved cognitive performance that diversity promotes.

Sheen S. Levine is a professor at the Jindal School of Management at the University of Texas at Dalfas; David
Stark is a professor of sociology at Columbia. '

A version of this article appears In print on Dec. 9, 2015, on Page A35 of the New York edition with the headtine: Diversity Makes You Brighter

-
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\, APPLICATION FOR ADMISSION TO PRACTICE AS AN ATTORNEY
AND COUNSELOR-AT-LLAW IN THE STATE OF NEW YORK

APPLICATION FOR ADMISSION QQUESTIONNAIRE

{Pivase see the General Instructions for guldance on filing complete applications)
APPLICATION FOR (check orvej: [J admission on Examination o- [_] Admission on Motion without Examination.
APPELLATE DIVISION (check one): [ 11%70err. [ J2oerr.  [Ja*perr.  Llamoeer

TO THE APPELLATE DIVISION OF THE SUPREME COURT OF THE STATE OF NEW YORK:

The undersigned hereby applies for admission te practice as an sttorney and counsclor-at-law in all courts of
the State of New York, and in support of such application submits the following sworn statement and the accompa-

nying affidavits and other papers.

A, PERSONAL INFORMATION
1. State name In full:

FIRST = MIDOLE +
i SFFX QR W~
2. Have you ever used or been known by any othername? ... ... ... ... .. ... ... ... [N [ves

If YES, state in full each name (other than the name given above) which you have used or by which you have
at uny time been known, the period of, and the reason for, the use of each such name; if change of name is by
marriage, so state; if change of name was by court order, so state.

3. Social Security Number: . ..... . .. e e e e
4. BOLE 1D# (NYS Board of Law Examiners !denfification Numben):. . .

5. State the followlng: Age: Date of birth imn/dadyyy):

Place of birth:
CITY S TOWN TVILLAGE STATE =

COUNTRY w

6. Are you a citizen of the United States? . .. .. ... .. ........ 0. . . . 0 e ...Ono Oves

If NO, state your immigration status:

7. Present residence:
STREET ADDRESS = CITYTTOWN 7 VILLAGE +

§TAlE >~ 7 7T v T e o W@ e T T U TCOUNTRY (If not USA) -

TELEPHONE T T e ENAC W oY)~

Appiteation For Admisslon lo Practice as an Attomey and Counselorat-Law in the Stale of New York
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8. Prior residence:

Provide the last permanent residence where you resided before the address in question 7.

Y TTOWN | VILLAGE v

PERIOD FROM (Month / Year): To {Month / Year):
STREET ADDRESS -
STATE » P+ COUNTRY (If not USA] =

9, Office address (if applicablc):

NAME OF OFFICE

BTREET ADURESS w CITY T TOWN! VILLAGE w
STATE ~ ZIP v COUNTRY (f not USA] =
TELEPHONE E-MAIL [ ary) »

B. EDUCATION

10.  List all colleges, universities and professional schools (sther than law schools) attended.
Provide a chronological listing (from earliest to latest). If you did not receive a degree, state the reason,

DAYES OF ATTENDANCE from (Month / Year); To (Month / Year):

NAME OF COLLEGE / UNIVERSTTY  OTHER w DEGREE w

STREET ADDRESS + Y T TOWN VILLAGE +
ZIPw COUNTRY {if not USA) »

STATE

REASON FURNOT REGEIVING A DEGREE (¥ applicabis) +

DATES OF ATTENDANCE from {Month / Year):

To (Month ! Year):

NAME LLE VERSITY - DEGREE w
SYREETADDRESS TV 7 TOWN T VILLAGE v
STATE v FiT COUNTRY (H ot USA] »

"RERSON FOR NOT RECEVING A DEGHIE i sppiicaiie] =

DATES OF ATTENDANCE from (Month / Year}:

Yo (Month / Yaar):

FANE OF COLLEGE T UNIVERSITY { OTHER « “DEGREE »
ETREETADDRESS w CIYY (YOWN T VILLAGE +
7P v COUNTRY (# not USA) w

STATE

REASON FOR NOT RECEVING A DEGREE ¥ appicatio) =

Appiication lor Admission 1o Pracice as an Aliomey snd Counselor-at-Law i the Stats of New York
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11.  List all law schools atiended.

DATES OF AT TENDANCE from (Month / Year): Yo (Month | Year):
HAWE OF LAW SCHOOL + DESREE - T

STREET ADDRESS + TRV T TOWNJVILLAGE =
ETETE~ — v COUONTRY (If nof USA)

REASON FOR NOT RECEIVING A DEGREE (i appficabie) v

DATES OF ATTENDANCE from (Month | Year); _ Te (Mth I Yaar):
NAME OF LAW SCHOOL ~ DEGREE »

STREE 55~ TITY T TOWN ] VILLAGE
ETATE = TP v COUNTRY [ not USA) +
REASON FOR iVl EE (7 applicabla]

NOTE: if you answer Yes to question 12, 13 or 14, give the name of the institution, and state fully the
circumstances and date af each such occurrence,

12. Have you ever been denied admission 1o any school, college, law school, or other similar institution for
stated cause which might reflect upon your character? . . . . . . .[TJNo [[]Yes: it 'vES answer beiow

RARE OF IRETITUTION = DAIG»
AND CIRCUMS v

13. Have you ever been placed on probation, dropped, suspended, expelled or otherwise been subjected to

discipline by any institution of learning above elementary school level for conduct which might reflect upon
... [One [Cves: it ves' ncwer beiow

DATEw

your character?
NAME OF WSTITUTION +
REASON AND GIRCUMSTANGES ~

Application for Admiselon to Practice as an Allomey and Counsalor-at-Law In the State of New York
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Rule 7.8

SUPREME. COURT, APPELLATE DIVISION

(2) a professional anncuncement card stating new or ehanged
associations or addresses, change of firm hame, or similar
matteres pertaining to the professional offices of a lawyer or law.
firm or any nonlegal business conducted by the lawyer or law
firm pursuant to Rule 6.7. It may state biographical data, the
namea of members of the firm and associates, and the pames
and dates of predecessor firms in a continuing ine of sheces-
gion. Tt may state the nature of the legal practice if permitted .
under Rule 7.4; .

{8) a sign in or near the ofﬁce and in the buﬂdmg directory
identifying the law office and any nonlegal business conducted
. by the lawyer or law firm pursuant to Rule 57. The sign may

state the nature of the legal practice if permitted under Rule
74; or

{4) ‘2 letterhead identifying the lawyer by name and as a
lwwyer, and giving addresses, telephone numbers, the name of
the law firm, assoclates and any information permxtt.ed under
Rale 7.1(b) or Rule 74. A letterhead of a law firm may also
give the names of members and associates, and names and
dates relating to decensed and retired members. A lawyer or
law firm may be designated “Of Counsel” on a letterhead if
fhere is & continuing relationship with s lawyel or law firin,
other than as a partner or associate. A lawyer or law firm may
be dexignated as “General Counsel” or by similar professional
reference on stationery of a client if the lawyer or the firm
devotes a substantial amount of professional time in the
representation of that.client. Theletterhead of a law firm may
give the names and dates of predecessor firma in a continuing
line of succession. -

"(b) A lawyer in private practice shall not practice under a
trade name, a name that is misleading as to the identity of the
lawyer or lawyers practicing under such name, or a firm name
containing names other than those qf one or more of the
lavwyers in the firm, except that the niame of a professional
corporation shall contain “PC” or such symbols permitted by
law, the name of a limited liability company or partnership shal

eontain “LLG,” “LLP" or such symbols permitted by law and, if
otherwise lawful, a firm may use 3§, or continue to include in its
name the name or names of one or more deceased or retired
members of the firm or of a predecessor firm in 8 contmumg
line of succession. Such terms as “legal clinie,” “legal aid,”
- “legal service office,” “legal assiatance office,” “defender office”
- snd the like may be used only by qualified legal assistance
organizations, except that the term “legal clinic” may be used
by any lawyer or law firm provided the name of a participating
* lawyer or firm is incorporated therein. A lawye;- or law firm
may not include the name of a nonlawyer in its firm name, nor
may a lawyer or law firm thdt has a contractual relationship
with a nonlegal professional or nonlegal professional serviee
firm pursuant to Rule 5.8 to provide legal and other profession-
al services on a systematic and continuing basis include in its
firm name the name of the nonlegal professional sefvice firm or
any individual nonlegal ‘professional affiliated therswith. A
lawyer who assumes s judicial, legislative or public executive or
- adminiatrative post or office shall not permit the mwyer’s name
to remain in the name of a Jaw firm or to be used in professicrial
notices of the firm during sny significant period in which the
lawyer ia not actively and regularly practicing law as a member
of the firm and, during such period, other members of the firm
shall not use the lawyer's name in the frm name or in
professional notices of the firm.
700

ot law firm provided:

- results in a matter; and

" tion with a lawfl demand fm— information from an admisaions

{c) Lawyers shall not hold themaelves out as hsving 1
partnership with one.or more other lawyers, u:ﬂeas they are in
fact pariners.

(M A partnership shall not be. formed or continued between
or among lawyeérs licenged in different jurisdictions unless all
enumerations of the members and associates of the firm on its
letterhead and 'in other permissible listings make clear the
jurisdictional [imitations on those members and azsociates of
the firm not licénsed to practice inall listed jurisdictions;
however, the same firm name may be used in each jurisdiction, .

{e) A lawyer or law firm may utilize & domain name for an -
internet web sit} that does not include the name of the lawyer

(1) all pages of the web site clearly and couspicuousl\y include i
the actual name of the lawyer or Jaw firm; ) ;
(2) the lawyer or law firm in no way attempts to engage in
the practice of law using the domain name; ‘
(8) the domain name does not imply an ability to obtain

(4} the domain name does not otherwise violat.e these Rules.

(D A lawyer or law firm may utilize 2 telephone number
which contains & domain name, nickname, moniker or motty
-that does not otherwise violate these Rules,

Rule 8.1. Candor in thé Bar Admission Process

(a) A lawyer shall be subject to discipline if, in conhection
with the lawyer's' own application for admission to the bar
previously filed in this state or in any othér jurisdiction, or in
connection with the application of znother person fur admission
to the bar, the lawyer knowingly:

{1} has made or failed to correcta faJse statement. of material
fact, or

(2) has failed ¢o disclose a material fsct requested in connec-

authority.

Rule 82. Judicisl Officers and .Candidates o
(a) ‘A lawyer shall not knowlrigly make & false'stateznent of =g
fact concerning the qualifications, conduct or integrity of & ;g
Jjudge or other adjudicatory officer or of & candndate for election ;
or appointment to judicial office. i
(b} A lawyer who i5 a candidate for judicial oﬁice ghal
comply with the applicable provisions of Part 100 of the Rules
of the Chief Administrator of the Courts.

Rule 8.3. Reporting Professional Misconduct
ta) A lawyer who knows that another lawyer has cominit
& violatioh of the Rules of Professional Conduct that raises
substantisl question &8 to that lawyer's honesty, trustworthi
ness or fitnesa as a lawyer shall report such knowledge o 8
tribunal or other. authority empowered to mvesugate or. act
upoh such violation.

{b) A lawyer who possesses knowledge or evidence coneern
ing another lawyer or 8 judge shall not fail to respond to 8
lawful demand for information from a tribungd or othel ;
authority empowered to investigate or act upon such conduct

(c) Thia Rule does not require disclosure of:

¢ - L% et

ingi



Gordon v. Committee on Character and Fitness
48 N.Y.2d 266

State has a constitutionally permissible interest to assure that those admitted to the bar

possess knowledge of the law as well as character and fitness requisite for an attorney

4162959



APPLICATION FOR ADMISSIONTO PRACTICE
AS AN ATTORNEY AND COUNSELOR-AT-LAW IN THE
STATE OF NEW YORK

Form Law ScE0OOL CERTIFICATE

To Be Completed By Applicant:

NAME OF APPLIGANT ~ BOLE 1D # ~ [NY5 Doard of Law Exsminers iderification Humber|:
CURRENT STREET ADDRESS {ofice or homa) w CITV T TOWN7 VILLAGE +
STATE ~ 2P~ COUNTRY [if nof USA)
PHONE E-MAIL (if evallablo) +

SO0CIAL SECURITY NUMBER «

MNAME OF LAW SCHODL. ~

ADDRESS OF LAW SCHOOL » .

STATE v ZIP » COUNTRY (i not USA)w

To Be Completed By Law School Only:
DATES OF ATTENDANCE at law s¢hool: From (mm f yyyy): - To {mm [ yyyyk

DATE GRADUATED from jaw school: (mm ! yyyy): | _

DEGREE CONFERRED by law school:

AUTHORIZATION BY APPLICANT: 1 (nama of appiicant), , hereby

authorize (neme of law schoofl. and persons issuing this certificate to
release to the Appellate Division of the New Yotk State Supreme Court all information, files or records requested
by it or its Committees on Character and Fitness in connection with the processing of my application for admis-
sion to the Bar of the State of New York.

Signature of Applicant

Date mm/ddyyyyt

Application for Admission to Practice as an Aftomey and Couneelor-gt-Law i the Stals of New York: Ferm Law Schoaol Certificals

Revisad: 2014 1



To Be Completed By Law Schootl;
Please confirm whether or not the law school Information provided by applicant sbove is accurate:
Clyes [INo  If No, please explain:

Was applicant charged with any misconduct, or disciplined, suspended, or dropped for any misconduct?
(CJves [JNo If Yes, please state fully:

Is there any other discreditable information in the personnel or other records of the law schoel regarding
the applicant’s conduct or activities or bearing upon applicant’s character not otherwise set forth in this form

certificate?
Oves [No If Yes, please state fully:

If applicant filed a questionnaire or written application containing data about himself or herself, pleass sup-
ply & copy thereof, if available.

DFFICIAL SEAL OF Law SCHOOL:

Dated . 20

Official Signature

Titte

IF FORM IS NOT IN ENGLISH, IT MUST BE ACCOMPANIED BY A DULY AUTHENTICATED ENGLISH TRANSLATION,

Application for Admiasion to Practice as an Attorney and Counselor-al-Law in the Siate of New York
3
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48 N.Y.2d 286 (1579)

In the Matter of Harry G. Gordon for Admission to the Bar, Appellant. Committee on Character and Fitness,
Respondent,

Gourt of Appeals of the State of New York.

Argued October 15, 1879,
Dacided November 13, 1979,

John Cary Sims, Alan B, Momison, of the Bar of the District of Columbia, admitted on motion pro hac vice and Danjel Riese! for appeliant.

Robert Abrams, Attomey-General (Danfe! M. Cohen of counsel), in his stalutory capacity under saction 71 of the Executive Law and CPLR
1012 (subd o).

Judges JASEN, GABRIELLI, JONES, WACHTLER, FUCHSBERG and MEYER concur,

269 *269Chief Judge COOKE.

Appellant, a resident of North Carolina, mounts this challenge to the constitutionaity of CPLR 9406 (subd 2). That rule provides that a
person may not ba admitted as a member of the Bar of this State unless he fumnishes proof *that he has been an actual resident of the state
of New York For six months immediately preceding the submission of his application for admission to practice".fl] Among other infirmities, it
is claimad that the rule |s violative of the privileges and immunities clauze of article IV of the Federal Constitulion. %! We agres with that
contention.

A graduate of the University of Virginia Law School and member of the Bars of Virginia and North Carolina, appellard was employed as in-
house counsel to Western Electric Company in New York City. After working in New Yark for over two years, appellant qualified far, took
and passed the New York State Bar Exarnination in July, 1977.[3 Before he was nofified of the resulls of the examination, however,

270 appeliant “270 was unexpectedly transferred te North Carolina by his empioyer, where he presently resides.

Apparently under the dualimpression that his prior New York residence gualified him for admission to the Bar'¥ and that, by virtua of his
employment, he was engaged in the practice of law in New York, appeflant filed an application for admission to practice with the Commitiea
on Character and Filness of the First Department (Judiciary Law, § 90, subd 1; CPLR 9402; 22 NYCRR 520.91.1 In view of appeliant's
North Carolina residence, the commitiee deferred action on his application. Appellant thereupon challenged the rasidency requirement by
peliticning the Appellate Division for admission without certification of the Committee on Character and Fitness (CPLR $404}. The
Appeflate Division denied the application, holding CPLR 9406 (subd 2) constitutional (67 AD2d 215). Although appellant relies upon a
number of conslitutional provisions in support of his claim that the residence requlrement for admission to the Bar is uncaonstitutional 18 it is
necessary anly to address the claim that the rule denies ponresidants the same privileges and immunities accorded residents,

The principal purpose of the privileges and immunities clause, like the commerce clause, 17 is to eliminate protectionist burdens placed

271 upon individuals engaged in trade or commerce *271 by confining the power of a State o apply s laws exclusively to aonresidents {Pawl v
Virgina, 8 Wall [75 LIS] 168, 180: Tribe, American Constilutional Law, § 6-32, p 408). in essence, the clause prevents a State from
discriminating against nonresidents merely to further its own parochial interests or those of its residentst® {Hickiin v Qrbeck, 437 US 518;
Mullangy v Anderson, 342 US 415; Toomer v Witsell, 334 US 385). While the precise reach of the clause musi await further clarificatlon, it

is settied that a State may not premise an individual's right to engage in his chosen opcupation within its borders solely on residence. Thus,
Ihe clause has been consistently interpreted to prevent a State from imposing discriminatory burdens on nonresidents, whether by means
of artificial trade barriers in the form of unequal licensing fees (JToomer v Wifsell, supra), taxes imposead on out-of-State vendors (Ward v
Maryfand, 12 Wall [79 US) 418), or employment preferences granted only to residents {Hicklin v Orbeck, supra).

This is not to say, of course, that the privileges and immunilies clause forbids a State from evar differsntiating batwesn residents and
nonresidants. Maiters which directly impiicate its soversignty, such as voling {Qynn ¥’ Slumstain, 405 LIS 330) or antitiement to public office
(Chimenio v Stark, 414 LS 802), fumish ready examples of areas in which a State may constitutionally condition sligibility upon residence.
Moreover, where the disparate treatment does nol implicate "those “privileges’ and “immunities” bearing upon the vitality of the Nationas a

single enlity", there is no requirement that the State Ireal resident and nonresident alikel®! {(Baldwin v Moniana Fish & Game Comm., 436
272 Us 371, 383). "272 But those areas exempt from privileges and immunities proteciion are narrow and do not embrace the grant of a license

to practice law.
No extended discussion is necessary io demonstrate that the right to pursue one's chosen occupation free from discriminatory interference

is the very essence of the paersonal freeciom that the privileges and immunities clause was intended o secure (Higkiin v Orback, 437 VS

518, 524-525, supra; Ward v Maryiand, 12 Wa|l [79 US) 418, 430, supra). It is now bayond dispute that the practice of law, despite its
historical antecedents as a lsamed profession somehow above that of the common trades, is bul a species of those commercial activities

https:/fscholar goog e comischolar_caseTcase=152864956011069659054q=gordonh+v.+committee+on+character+and +itnessahl=enbas_sdt=6,33 173
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within the amblt of the clause (cf. Bates v State Bar of Aniz., 433 US 350, 371-372; Guldfarh v Virginig Staie Bar, 421 US 773, 785). From
the standpoint of both the public and the legal profession itself, the practice of law Is analogous lo any other occupation in which an
indapendent agent acts on behalf of a principal.

Nor can ft be maintained that CPLR 9406 (subd 2) works no invidious discrimination agalnst nonrasidents. An atiorney admitted to practice
in one State who desires to practice in New York must often give Up an established practice and rasidence, move (o New Yark and forfeit
the right to engage in his or har chosen ocoupation for at least six months and often appreciably longar. One who desires to engage ina
multistate practice, concentrating on a particular area of expertisa, is sffectively foraclosed from doing so by the requirements of CPLR
9406 (subd 2). Those aftormeys now employed by large corporations, curently comprising more than 10% of the legal profession
(Yovovich, The Tense Mamiage Between Business and Lawyers, Barmrister, Spring 1979, p 43), whose duties entail frequent interstate

273 rejacation are similarly penalized by the operation of the rule.!2) The disparity *273 of treatment between residents of the State and
nonresidents is manifest: glven two equally qualified candidates who have passed thé Bar examination {or, for that mattes, meet the other
requiraments for admisslon an motion) and possess tha requisite character and fitness, the rule would deny one admission based solely
upon residenca,

Where the Stale imposes a wide-ranging restriction which significantly impairs the efforts of norrasidents o earn a livelihood, the
digcriminatory action must surmount two distinct hurdles. First the governmental interest claimed to justify the discrimination must be
carsfully examined Io determine whether that inferest is substantial, that is, whether "non-cltizens constitute a peculiar source of the evil al
which the statute is aimed™ { Topmer v Witself 334 US 385, 398, supra}. Assuming that nonresidents do indeed presenl a problam with
which the Slate may legitimately address, the inquiry then focuses upon whether the means adopled to achieve that goal are nammowly
drawn and are the least restriclive altematives available {Hicklin v Qrbeck, 437 US 518, 528. supra).

it is undisputed that New York has a constitutionally permissible intarest to assure that those admitted (o the Bar possess knowledge of the

faw as well as the character and filness requisite for an attorney (Judiciary Law, § 90; Law Studenis Research Councll v Wadmond, 401 US
154, 159: Schware v Board of Bar Examiners. 353 LS 232, 239). Bul appellant has not been excluded from membership in the Bar due o
any chalienga to his knowledge of the law of this State or to his good character. Rather, Ihe exclusion is based solely upon his residence in
North Carolina — a criterfon which serves no purpose other than to deny persons the night ko pursue their professional career objectives
because of parcchial interests,

There is nothing in the record to Indicate that an influx of nonresident practitioners would cfeate, or even threaten lo create, a particular evil
[witrin the competence of the State] o address. Na valid reason Is proffered as to why admisslon to practice faw before the courts of this
274  State must be made dependent upon residency. Indeed, aside from an oblique “274 n:eference te the purported "dangers” said to be
inherent in the licensing of nonresident lawyers, the State is at a complete loss to justify the blanket discrimination against nonresidents
arising from the operation of CPLR 9406 (subd 2). Neveriheless, some have attempted to identify reasons supporting residency
requirements for admission to the Bar (see Nole, 92 Harv L Rev 1461, 1480). On tha whole, however, these justifications serve only
administrative convenience and thus are not closely tailored to serve a legiimate State interest (¢f. Sosna v lowa, 419 US 393, 406).

The rationale most often used to uphold residency requirements is the need of Bar admission authorities lo ohserve and evaluate the
applicant's character {cf_, e.9., Lipman v Van Zant. 329 F Supp 391, 402, Webster v Wofford, 321 F Supp 1258, 1262; Nets, 71 Mich L Rev
838, 850-852). But in this State, the applicant himsel, in submitting his application for admission, is avaitable to the Committee on
Character and Filness and is personally inlerviewed by one of its members, In some cases, nonresidents are permitted to fumish affidavits
attesting to the applicant's character and fitness to practice law. Nor may the discrimination visited upon nenresidents be jusified upon the
ground thal only resident attomeys will be amenable to the supervision of our couns (B? AD2d 215, 217; Matter of Tang, 39 AD2d 357, 360,
app dsmd 35 N.¥.2d 851}. To ba sure, the State has a tegitimate interest in contralling the atlomeys who appear in its courts. Again,
however, thare are alternatives which are less restrictive than denial of admissicn 1o practice which would further this interest. For example,
nothing prevents the State from enacting legislation requiring nonresident atlomeys lo appoint an agent for the service of process within the
State (cf. Hesg v Pawloski, 274 US 352: Doherty. & Co. v Goodman, 294 US 623). Moreover, remedies curently avallable to safeguard
against abuses by resident atlomeys — contemnpt, disclplinary proceedings and malpractica actions — could be applied with equal force
agalnst miscreant nonresident attorneys,

That the State has an obiigation io ensure the compelency and reclitude of its counselor at law is a propositien with which nons may
quarrei (Mgtter of Grfliths, 413 US 717}, This obligation, however, may not be fulfiled a! the expense of constitutinnally protected rights
(see Konigsbery v State Bar, 366 US 36). By denying otherwise qualified applicants their right to practice their chosen accupation based

275  solely on *275 their State of residence, CPLR 9406 (subd 2) works an unconstitutional discrimination against nonresidents, Any interest the
Slate may have in regulating nonresident attorneys is Il served by the onerous burden imposad by the rule. A number of lass drastic, and
canstitutionally permissible, alternatives are readily available to protect the interast of the State in supervising those who praclice in its
courts (see, 8.q., Note, 92 Harv L Rev 1461, 1487-1489).

Accordingly, the order of the Appeliate Division shoukl be reversed, without costs, and the matter remitted to the Appellate Division, First
Department, for further proceedings on petitioner’s application for admission to the Bar,

hitps:{fscholar.google.com/scholar_case?case=152864956011059659058q =gordon+v.+committes+on+character+and+fitness@hl=endas_sdt=6,33 2/3
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Matter of Gordon, 48 NY 2d 266 - NYY: Court of Appeals 1979 - Google Schaolar

Order reversed, without costs, and matter remiited to the Appellate Division, First Department, for further proceedings in accordanca wilh
the opinlon hergin,

[1] In addition 1o those who are actual residents of New York, section 464 of the Judiciary Law provides that a person otherwise eligible for certification by the
Board of Law Examiners for admission 10 the Bar shall be congidered to be an actual residenl and citizen of the State during any period of lime in which he is

employed iUl ime within the State of New York.
{2] "The Citizens of each State shall be entitled to all Privileges and immunities of Cifizens In the sevedal States” {US Const, s IV, § 2, ¢ 1).

[3] At the time this controversy arose, ellgibility to take the Bar examination, like sligibility for sdimkssion 1o Bar, was premised, al lastin part, upon the
residency of the applicant (22 NYCRR 520.2 (a] [3]).

[4] Actually, appellant was required to satlefy two six-month duralional residency requiremenis: one to take the Bar examination (22 NYCRR 520.2 [a] 3] the
ofher to satisfy the admission requirements of CPLR 9406 (subd 2).

(2] in additon to mesting two duralional residency requirements (n 4, stpra), three cther conditions must be satisfied. Unloss waived, the applicant must
pass an examination conducted, semiannually, by the State Board of Law Examiners. Sgrond, the applcant must possess the requisite character and finess
conalstent with that required of an atiomey. To assist In this evaluation, the applicant muat fumish the Committes on Character and Fitness with affidavits
attesting to his good moral character, fill out a detailed guestionnaine and underga s personal interview with a commitiee membsr. Finally, the applicant must
swear lhat be will support the Faderal and State Conslilutions (see, generally, Law Studeni Reses Gl v imond, 401 US 154, 156-157).

[€] Itis asserted that CPLR 8406 (subd 2) denles appellant equal prolection and due process of law (US Const, 14th Amdt), Athough unnecessary to pass
upon these claims, we nate that simliar challenges to six-month durational residancy requirements have been rejactad in the past (Matlgr of Tang, 38 AD2d
231, app dsmd 35 N.v.2d 85%; Tang v Aocefiate D, of N, Y. Supreme CL, First Deot., 373 F Sunp 800, effd 87 F2d 134. cert den 416 US 906 Wiison v
iison, 118 F Sypn 854, affd 430 WIS 925; Suffiing v Bondurant, 339 § Sunn 257, affd sub nom. Rese ¥ Bondurant, 403 US 1020)

[Z] Many have recognized the “mutually reinforcing relationship™ betwean the privileges and Immynities and the commerce clauses (HAn ¢ Orfieck. 437 S
§18, 531, supra; Toomer v Witset, 334 US 385, 407-409 (FEANKFURTER. J.. concurring], supre; Triba, American Gonstitutional Law, § 6-32, alp 404). The
manifgst distinction between the two is thal the privileges and immunities clause is an affirmative grani of rights to individuels whereas the commerce clause
has baen raad 1o imit the power of the individual States 10 restrict the free flow of goods and services across Siate lines (see Shiladeiohia v New Jersey, 437

U8 617, 621.622).

{8] At one time, the privileges and immunities clause was thoughl to recognize whal, within the philosphical terminology of the day, were fermad "natural

rights® (see Corfisid v Caryel], § Fed Cas 548 Ng,_32301). Under this aarlier theary, the purpose of the clause was lo guarantes every citizen & group of
fundamentat rights which no State coukd ransgress (see Coider v Buif, 3 Dallas [3 US] 386, 388). With the passage of time, however, it has become settied
that the clause does not import thal a citizen carres with him a sat of well-defined privileges and immunities o matter where he may iravel. Rather, the
clause [s meant “to insure Lo a ditizen of State A who ventures into State B the same privileges which the cliizens of Slale B enjoy” (Toomer v Witsedl, 334 US

385, 395, supra),

[9] As noted, the breadth of the privileges and immunities clause is presently unclear, In any sveny, theve ara certain rights deemed fundamental for
privileges and immunitias purposes which severely limit the power of the Slale io discriminate against nonresidents. In addition to the right o engage in one’s
chosen occupation, these fundamental rights inciude the right to own and alienate property within the State (Sigke v McClung, 172 US 239). the right o
equal treatmeant in the courts (Capadgian Northemrn Ry, Co. v Eogan, 252 US $53) and the right 10 seek services avallable in the Stale (Doe v Bofon, 410 US
379). A nonresident wishing to exercise at [sas! these rights in a foreign Siate is entided to tha sprme privileges and immunities a resident of thal State

recelves.

[10} These considecations, logether with an often unstaled feeling that durational residency requirements constitute prolectionist trade barriars for the
economic protection of local intergsts, have given rise to numerous calls to nationalize admission to the Bar (@.g.. Smith, Tima for a National Practice of Law
Act, 64 ABAJ 657, Brakal & Coh, Reguiating the Multistats Practice of Law, 50 Wash L Rev 699; Note, 56 Comall L Rav 831),

Save trees - read court opinions online on Google Scholar.

hitps-ifscholar.googhe com/scholar_case?case=152864956011059659058g=gordon+v. +commiteg+on+characier+and+fitness&hl=andas_sdt=6,33

33



WESTLAW

New York Statutes Annotated - 2017
§ 50, Admiaslon 1o and removal from praclice by apipiellata divisioif; cHaracter comitlitses
WY JUD-§ 90 | Mkl o i ke & havwar ok amicVisak Anpaia tad pages)
Judidiary Law (Refs & Annos)
Chapter 30. Of the Consolidated Laws
Article 4. Appellate Division {Refs & Annos)

Lffective: July 31, 2013

McKinney's Judiciary Law § go

§ 9o, Admission to and removal from practice by eppellate division;
character committees

Currentess

1. . Upon the state board of law examiners carlifying thal a person has passed the required
examination, of that the examination has been tspansed with, the appeliate division of the
supreme court in the department to which such person shall have bean certified by the state
board of law examiners, if it shdd be satisfisd that such person possesses the character and
goneral fitness requisite for an sttormey and counselior-atdaw and has satisfied the
fequiremants of sectlon 3-503 of the general obligations law, shal admd him to practice as
such atiorney and counselior-at-lew in all the cours of 1his state, provided that he has in all
respescls comphied with the rules of the coun of appeals and he rules of he appelisla
divisions refating fo the admission of altoreys.

b. Upon the application, pursuant to the rules of the courl of appeals, of any person who has
been admitted to practice law in another state or territory or the District of Columbla of the
United Siates of In a foreigh country. to be admitted lo practice a8 an atiofney ang
counselior-al-law i the courls of this stale without taking the ragular bar examinalion, the
appeliate division of the supreme court, if it shall ba salisfied that such person is currently
admilted 10 the bar in such ofner jurisdiclion or jurisdictions, that at feast ane such
Jurisdiction in which he is so admitted would siemilarly sdmit an altomey or counsellor-atlaw
sgmitted 10 practice in Naw York state 1o its bar without examination and that such person
ponsessas the character and general fitness requisile for an attarney and counseillor-at-law
and has salistied the requiremenis of seclion 3-503 of the general obligakons faw, shall
admit him 1o practice 86 such aftorney and counselior-at-law in all the courts of this siate,
provided, (hat he has in all respects complied with the nries of the coun of appeals and the
ules of the appeilate divislons relating to the admission of attomeys, Such applicetion,
which shall conform to the requirermnents of section 3-533 of the general obligalions faw, shall
be submilted to the appellate division of thé supreme court in {he depariment specified In the
Tulas of the court of appeals.

<. The mambers of the committes appointed by the appeilate division in sach depanment io
investigate the character and liness of applicants for admission 10 tha bar, shall be antitled
{a their nacessary traveling, holsl and ottver expenses, incurred in the performancd of ihelr
duties, payabie by the stale out of money's appropriated (herefor, upan cedificate of the
presiding justice of the appelate division by which such commiltee is appoiniad.

4. The commitiee on characler and finess appointed by the appellate division of the
supreme court in the first judicial department and the committee on character and fitness
appoinied by the appeliate division of the supreme cour af the second judicial department,
may each, with the written consant af the justices of each of such appeliate divisions o/ a
majforty of such Justices, acting lor their respective appefiate divislons, from time to time,
appoint and remove 3 secrelary, stenographers and assistants, and procure a suitatie office

v



Implicit Bias: Criminal Jury Selection



JUROR QUESTIGNNAIRE

UGS 140-4-13:05

Please answer all queatiojﬂs. Your answers will be used to assist In selecting a jury. If there Is anything you prefer
to discuss in private, pie‘asa ask to speak with the Judge out of the hearing of other jurors by answering yes to
Question 18. THE QUE*I’IONNA]HE 1S IN FOUR PARTS. PLEASE PRINT FIRMLY,

10.

1.

12,

Name

Juror #

Age
QOwmale [ Female

S
Town/village or geographical area (neighborhood) where
you live? :

Number of years ;
a. living at current ad;dross?

b, living in this cnunt:y?
]

Where were you bom'i'f

%
i
Are you currently: |
Usingle [ Married [ other

What is the highest iav;tel of education you completed?

[0 Less than high sc:hool
O High schoot graduate
{J More than high school
a. number of yai;rs
b. course of study

Are you currently employed? [ ] No

[J ves —ityes: |
a. who is your ernjployer?

b. what s your oc!;:upa!ion?

Dccupations and relafionship to you of other sdults in
your househoid:

i

Gender and age of yoi.lr children:

13, Did you ever sit on a jury before? [l No
] ves — tf yes:
a. When?

b. Where?
c. Type of jury:

O Grand jury O Telal ury [ Both
d. Type of case{s}):

O Criminal 0 civil O Both
g. Did the Jury reach a verdict?
[ Yes O No ] Both

14. Have you or someone close to you ever:
(chack all that apply)
O 8een the victim of a crime
O Been accused of a crime
[0 Been convicted of a crime
(] Been & witness to a crime
O Testifled In court
0 Sued someone else
{1 Been sued by someone else.

15. Have you or someone close to you (relative or close
friend) ever been employed by: (check alf that apply)
[0 Law Office
CJ Medical profession
{3 Law enforcement or criminal justice agency
1 Insurance industry
[ Local municipallty (city/county worker)

16. Are you actively involved in any civic, social, union,
professional or other organizations? ] No

O Yes: _

17. What are your hobbles or recreational actlvities?

Is there anything relevant to your jury service that you
prefer to discuss in private?

[ Yes [InNe

% ! /

§ Slgnature of Prospective Juror Date

S T ey R e RN AL

RETAIN COPY AS FOLLOWS: WHITE . JUDGE, YELLOW - ATTORNEY, PINK - ATTORNEY, GOLDP - JUROR
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Education ' Page ! of 2

Overview

People don’t:always say what’s on their minds. One reason is that they are
unwilling. For example, someone might report smoking a pack of cigarettes
per day because they are embarrassed to admit that they smoke two.
Another reason is that they are unable. A smoker might truly believe that
she smokes a pack a day, or might not keep track at all. The difference
between being unwilling and unable is the difference between purposely
hiding something from someone and unknowingly hiding something from
yourself.

The Implicit Association Test (IAT) measures attitudes and beliefs that
people may be unwilling or unable to report. The IAT may be especially
interesting if it shows that you have an implicit attitude that you did not
know about. For example, you may believe that women and men should be
equally associated with science, but your automatic associations could show
that you (like many others) associate men with science more than you
associate women with science.

We hope you have been able to take something of value from the
experience of taking one or more of these tests. The links above will
provide more information about the JAT and implicit attitudes; we will
periodically; update the information to reflect our current understanding of
the unconscious roots of thought and feeling.

*TAKE A TEST (AMPLICIT/TAKEATEST HTML)  ABOUT US {IMPLICIT/ASOUTUS HTML)  EDUCATION (AMPLICITEDUCATION.HTML)
BLOG (IMPLICIT/BLOG HTML)  HELP (IMPLICITHELP.HTML) CONTACT US (IMPLICIT/CONTACT.HTML)
' DONATE (HTTPS/4AGG. COWDONATION_PAGESDDAGZC BAA1ATET-852D-38D3S0EBDIAF)

https://implicit.harvard.eduw/implicit/education. html 10/5/2018
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About Us

Project Implﬂlclt is a non-profit organization and international collaboration
between researchers who are interested in implicit social cognition -
‘thoughts and feelings outside of conscious awareness and control. The goal
of the organization is to educate the public about hidden biases and to
provide a “vil‘rtual laboratory” for collecting data on the Intemet.

Project Implicit was founded in 1998 by three scientists — Tony Greenwald
(http://faculty. washington.edu/agg/) (University of Washington), Mahzarin
Banaji (http://www.people.fas.harvard.edu/%7Ebanaji/) (Harvard
University), 'and Brian Nosek (https://www.projectimplicit.net/nosek/)
(University of Virginia). Project Implicit Mental Health launched in 2011,
led by Bethany Teachman (https://www.projectimplicit.net/bethany/)
(University of Virginia) and Matt Nock
(http://nocklab.fas.harvard.edu/people/matthew-k-nock-phd) (Harvard
University). Project Implicit also provides consulting services, lectures, and
workshops on implicit bias, diversity and inclusion, leadership, applying
science to pg"actice and innovation. If you are interested in finding out more
about these Services, visit https://www. pro_jectlmphcu net

(https: S hrww. projectimplicit.net).

The Project |Irnplicit Executive Committee consists of the following
individuals:l‘

- Kate Ratliff (http://kateratliff.com), Executive Director, University of
Florida

- Yoav Bar-Anan (http://swww.bgu.ac. 1l/~baranany/) Director of
Technology, Ben Gurion University

- Calvin Lai (http://calvinklai.wordpress.com), Director of Research,

Washington University in St. Louis
- Colin Tucker Smith (https://people.clas.ufl.edw/colinsmith/), Director of

Education, University of Florida
- Brian Nosek (https://www.projectimplicit.net/nosek/), Board of Directors,

hitps:/fimplicit. harvard .edw/implicit/aboutus.html 10/5/2018
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University of V irginia _
* Tony Greenwald (http://faculty.washington.edu/agg/), Board of Directors,
University of Washington

For more information about the Project Implicit research group, see
https://www.projectimplicit.net (https://www.projectimplicit.net).

TAKE A TEST (AMPLICIT/TAKEATEST.HTML)  ABOUT US ("WPLICIT/ABOUTUS HTML}  EDUCATION (AMPLICIT/EDUCATION HTML}
BLOG (AMPLICIT/BLOG HTML)  HELP (WMPLICITHELP HTML)  CONTACT US (MPLICIT/CONTACT HTML)
DONATE (HYTPSJ/MAGC . COMDONATION_PAGESAODDABSZC-6AATATET-5520-S5DI96ERDIAF)

. COPYRIGHT 2011 (MPLICIT/ICOPYRIGHT. HTML) ALL RIGHTS RESERVED
DISCLAMER (HTTPSZ/AMWWWALPROJECTIMPLICIT.NET/DISCLAIMER.HTML)  PRIVACY POLICY (IMPLICIT/PRIVACY HTML)

https:/fimplicit. harvard.edw/implicit/aboutus. htmi 10/5/2018
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About the IAT

The IAT measures the strength of associations between concepts (e.g.,
black people, gay people) and evaluations (e.g., good, bad) or stereotypes
(e.g., athletic, clumsy). The main idea is that making a response is easier
when closely related items share the same response key.

When doing an IAT you are asked to quickly sort words into categories that
are on the left and right hand side of the computer screen by pressing the
“e” key if the word belongs to the category on the left and the “i” key if the
word belongs to the category on the right. The IAT has five main parts.

In the first part of the IAT you sort words relating to the concepts (e.g., fat

people, thin people) into categories. So if the category “Fat People” was on
the left, and a picture of a heavy person appeared on the screen, you would
press the “e” key.

In the second part of the IAT you sort words relating to the evaluation (€.g.,
good, bad). So if the category “good” was on the left, and a pleasant word
appeared on the screen, you would press the “¢” key.

In the third part of the IAT the categories are combined and you are asked
to sort both concept and evaluation words. So the categories on the left hand
side would be Fat People/Good and the categories on the right hand side
would be Thin People/Bad. It is important to note that the order in which
the blocks are presented varies across participants, so some people will do
the Fat People/Good, Thin People/Bad part first and other people will do
the Fat People/Bad, Thin People/Good part first.

In the fourth part of the IAT the placement of the concepts switches. If the
category “Fat People” was previously on the left, now it would be on the
right. Importantly, the number of trials in this part of the IAT is increased in
order to minimize the effects of practice. -

https://implicit.harvard.edu/implicit/iatdetails.html 10/5/2018
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In the final part of the IAT the categories are combined in a way that is
opposite what they were before. If the category on the left was previously
Fat People/Good, it would now be Fat People/Bad.

The IAT score is based on how long it takes a person, on average, to sort
the words in the third part of the IAT versus the fifth part of the IAT. We
would say that one has an implicit preference for thin people relative to fat
people if they are faster to categorize words when Thin People and Good
share a response key and Fat People and Bad share a response key, relative
to the reverse.

See the F requéntly Asked Questions (faqs.html) for information about other
explanations for IAT effects.

TAKE A TEST (MPLICITITAKEATEST.HTML)  ABOUT US {(MPLICIT/ABOUTUS HTML)  EDUCATION (IMPLICIT/EDUCATION HTML)
BLOG (IMPLICTT/BLOG.HTML)  HELP [WMPLICTT/HELP.HTML]  CONTACT US (IMPLICITACONTACT. HTML)
DONATE (HTTPS:/4AGC.COMDONATION_PAGESADDASIZC-BAAL-ATET-8320-58D30BEBO3AF)

COPYRIGHT 2011 (AMPLICIT/ACOPYRIGHT. HTML) ALL RIGHTS RESERVED
DISCLAIMER {(HTTPSAWWW.PROJECTIMPLICIT NET/DISCLAIMER HTML)  PRIVACY POLICY (PLICITT/PRIVACY HTML)

https:/implicit.harvard eduw/implicit/iatdetails.html 10/5/2018
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Link for video|and jury instructions - United States District Court, Western District of
Washington '

Honorable Ricardo S. Martinez, Chief District Judge
William M. 1, District Court Executive/Clerk of Court

http:/fwww.wdwd.uscourts.gov/jury/unconscious-bias




The Western|District of Washington’s bench and bar have long-standing commitments to a fair
and unbiased judicial process. As a result, the emerging social and neuroscience research
regarding unconscious bias prompted the Court to create a bench-bar-academic committec to
explore the issue in the context of the jury system and to develop and offer tools to address it

One tool the committee developed was a set of jury instructions that address the issue of
UNConscious ll’ias. Research regarding the efficacy of jury instructions is still young and some of
the literature has raised questions whether highlighting the notion of unconscious bias would do
more harm than good.! However, the body of research supposts that, as a gencral matter,
awareness anid mindfulness about one's own unconscious associations are important and thus a
decision-maker’s ability to avoid these associations, howcver that is achieved, will likely result
in fairer decisions.?

Accordingly, the proposed instructions are intended to alert the jury to the concept of
‘unconscious bias and then to instruct the jury in a straightforward way not to use bias, including
unconscious bias, in its evaluation of information and credibility and in its decision-making. The
instructions thus serve the pusposes of raising awareness to the associations jurors may be
making witho;ht express knowledge and directing the jurors to avoid using these associations.

The committee has incorporated unconscious bias language into a preliminary instruction, into
the winess crfdibilhy instruction, and into a closing instruction.? In addition, the committee has
developed an mstmcnon that can be given before jury selection if the parties are going to ask
questions durmg voir dire regarding bias, including unconscious b:as

! See, e.g., Irene V. Blair, The Malleability of Automatic Stereatypes and Prejudice, 6 PERSONALITY & SOC.
PSYCHOL. REV. 242 (2002) {cumulating research on value of instruction lo suppress stereotype and finding it
mlxed'), Jennifer K. Elck & Psula Hannaford-Agor, First, Do No Harm: On Addressing the Problem of Implicit Bias
in Jumr Daciswn Malnng. 49 CT.REV. l90 i93 195 198 (2013), available at

: g y : g pdf: Jennifer A; Richeson & J. Nicole Shelton,
Negnuwn; lnwmcul lntaacnom: Costs. Consequmes. :nd Pmbllmes. 16 CURRENT DIRECTIONS
PSYCHOL. SCI. 316 (2007); Jacquic D. Vorauer, Completing the Implicit Association Test Reduces Positive
Intergroup Interaction Behavior, 23 PSYCHOL. SC1. 1168 (2012) (finding that White participants’ tsking race-
based AT led 10 thelr non-White (Aboriginal) partners feeling less well regarded than afier interactions sfier a non-
race-based LIAT); Jennifer K. Elck & Paula Hannaford-Agor, Can Explicit Instructions Reduce Expressions of
Implicit Bias?: New Questions Following a Test ofa Specnlmd .lury Instruction, NAT‘L CENTBR FOR STATE
CTS. (Apr. 2014), available st Ixtp://ncsc co d 0 ¢Q
significant effects of the instruction on;udgmm ofgmlt. confdenoe sitength ofproucmmn s evidence, or
sentence length™;bus the study’s suthors slso reported that they were unable to identify the more wraditionally-
expected baseline bias, “which prevented a complete test of the value of the instructional intervention.”).
* See Adam Benforado & John Hanson, The Great Antributiona] Divide: How Divergent Views of Hutman Behavior
Are Shaping Legal Policy, 57 EMORY L_J. 311, 325-26 (2007).
* The committee sugpests introducing the topic as part of the preliminary instructions as there is rescarch that
suggests priming jurors may be more effective than waiting uatil the end ofa case. See, e.g., Lisa Kem Griffin,
Narrative, Truth, and Trial, 101 GEO. L.J. 281, 232 (2013); Kurt Hugenberg, Jennifer Miller & Heather M.
Claypool, Cetegorization and Individuation in the Cross-Race Recognition Deficit: Toward 2 Solution to an
Insidious Probiem, 43 J. EXPERIMENTAL SOC. PSYCH. 334 (2007) (finding that wamings given shead of time
about likely misperceptions of other race faces may be effective).




PRELIMINARY INSTRUCTION TO BE GIVEN
TO THE ENTIRE PANEL BEFORE JURY SELECTION

it is important that you discharge your duties without discrimination, meaning that bias
regarding the race, color, religious beliefs, national origin, sexual orientation, gender identity, or
gender of the [plaintiff,] defendant, any witnesses, and the lawyers should play no part in the
exercise of your judgment throughout the trial.

Acco:dinglyi, during this voir dire and jury selection process, I [the lawyers] may ask questions
{or use demonstrative aids] related to the issues of bias and unconscious bias.



| .
! PRELIMINARY INSTRUCTIONS TO BE GIVEN
BEFORE OPENING STATEMENTS

DUTY OF JURY

Jurors: You now are the jury in this case, and | want to take a few minutes to tell you
something about your duties as jurors and to give you some preliminary instructions. At
the end of the trial 1 will give you more detailed [written] instructions that will control
your deliberations. When you deliberate, it will be your duty to weigh and to evaluate all
the evidence received in the case and, in that process, to decide the facts. To the facts as
you find them, you will apply the law as I give it to you, whether you agree with the law
or not. You must decide the case solely on the evidence and the law before you and must
not be influenced by any personal likes or dislikes, opinions, prejudices, sympathy, or
biases, including uncoascious bias. Unconscious biases are stereotypes, attitudes, or
preferences that people may consciously reject but may be expressed without conscious
awareness, control, or intention.! Like conscious bias, unconscious bias, too, can affect
how we evaluate information and make decisions.?

In additiori, please do not take anything I may say or do during the trial as indicating what
I think of the evidence or what your verdict should be—that is entirely up to you.

Model Ninth Circuit Criminal Instruction 1.1 {(modified). Criminal Instruction 1.1 is
similar to Model Civil Instruction 1.1B.

! Definitions modified by combining writings and comments by Harvard Professor Mahzarin
Banaji.
? http://faculty. washington edu/agg/pdKang&al. ImplicitBias. JCLALawRev.2012.pdf
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CREDIBILITY OF WITNESSES

In deciding the facts in this case, you may have to decide which testimony to believe and
which testimony not to believe. You may believe everything a witness says, or part of it,
or none of E!t.

In considering the testimony of any witness, you may take into account:

(1) the witness's opportunity and ability to see or hear or know the things
testified to;

(2) the witness’s memory;

(3) the witness’s manner while testifying;

(4) the witness’s interest in the outcome of the case, if any;

(5) the witness’s bias or prejudice, if any;

{6) whether other evidence contradicted the witness’s testimony;

{7) the reasonableness of the witness’s testimony in light of all the
evidence; and

(8) any other factors that bear on believability.

You must avoid bias, conscious or unconscious, based on the witness’s race, color,
religious beliefs, national origin, sexual orientation, gender identity, or gender in your
determinatién of credibility.

The weight of the evidence as to a fact does not necessarily depend on the number of
witnesses who testify about it.

Model Ninth Circuit Criminal Instruction 1.7 (modified)
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INSTRUCTION TO BE GIVEN
DURING CLOSING INSTRUCTIONS
(perhaps before 7.5 - Verdiet Form)

DUTY OF JURY

I want to remind you about your duties as jurors. When you deliberate, it will be your
duty to weigh and to evaluate all the evidence received in the case and, in that process, to
decide the facts. To the facts as you find them, you will apply the law as I give it to you,
whether you agree with the law or not. You must decide the case solely on the evidence
and the law before you and must not be influenced by any personal likes or dislikes,
opinions, prejudices, sympathy, or biases, including unconscious bias. Unconscious
biases are stereotypes, attitudes, or preferences that people may consciously reject but
may be expressed without conscious awareness, control, or intention.! Like conscious

bias, unconscious bias, too, can affect how we evaluate information and make decisions.?

Mode! Ninth Circuit Criminal Instruction 1.1 (modified). Criminal Instruction 1.1 is
similar to Model Civil Instruction 1.1B.

! Definitions modified by combining writings and comments by Harvard Professor Mahzarin
Banaji.
? hntp:/ifaculty, washington.edu/agp/pdf/Kang&al. ImplicitBias. UCLALawRev.2012.pdf
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IMPROVING THE PROFESSION

Strategies for Confronting Unconscious Bias

by Kathioen Nally
© Kathleen Naity Consulting LLC

o—what's in & name? Appareitly, 2 lot. If you are named

John,you will have a significant sdvantage over Jennifer when

applying for a position, even if you both have the exact same
oredentials.! I your name is José, you will ger more callbacks if you
change it 0 Joz.? And if you're named Emily or Greg, you will re-
ceive 50% more callbacks for job interviews than cqually qualified
applicants named Lakisha or Jemal*

A three-part dialogue published in T8 Colorade Lawyer enrdier
this year raised awkreness aboue the prevalence of conscious and
unconscious binses in the legal profession. While we may be aware
of our conscious amirudes toward others, we are ly chaeless
when it comes 1o our unconscious (or implicie) biases. This article
will help you recognize your unconscious biases and provides re-
search-based straregics for addressing them.

Why Does It Matter?

Rescarch studies reveal just how much bias impacts decisions—
not just on a conscious basis, but to 2 much greater extent, on an un-
conscious bagjs. Experts believe that the mind’s unconscious is re-
sponsible for 80% or more of thought processes.® Yet the conscious

mndissh;plynotupableofpemeivlngwhattheumwu
thinking.* You can be two people at the same time: 2 conscious self

who firmly believes you do not bave any bias against others because
of their social identities, and an unconscicus self who harbors
stereotypes or bizsed attitudes that unknowingly leak into decision-
mﬁmgmdbchw:m"ﬂugoodmw-hthuwunw:kwlr
direct and reeducaté our unconscious mind to break down stereo-
qpumdbmuwcldon'tagmwith by engaging in the research-
based activities outlined in this aﬁdr.

“This process is crivical to better decisions in general, and

is particularly important as the legal industry struggles to play
catch-up with to inclusiveness, In adfition to eliminating
the hidden barriers that keep thelegnlpmfmonﬁombelngmm
diverze, recognizing. and dealing with unconscious binses actually
helps individuals become smarter, more effective lawyess. After all,
this i 2 service industry, and our ability to interuct with a diverse
community and serve a wide variety of clieats depends on making
decisions free from fiundamentul errors. Finding the pldalls in our

‘ .

thinking, taking them into account, and working to ciminate them
leads w berter decision-muking. Individusis who make better deci-
sions also help their arganizations pexform better.

So there is u lot at stake in eerms of whether you will nvest the
time to be mare inclusive and become & more effective lswyer by
attending to your unconscious biases.

Types of Unconscious Cognitive Biases

We all have unconscious cognitive biates that can, and often do,
interfere with pood declslon-making. There aze too many to address
in this article, but it is worthwhile 1o lexm about a few that are par-
ticularly important with respect to diversity and inclusion.

Confirmation Bias
Confirmation bias is 2 type of unconscious bias that causcs
people 10 piy more attention @ information that confirms their
existing belief system and disregard that which is contradictory.
Clearly this can harm good decision-making. You can probably
think of at lesst one instance whea you-sdvised a client or reacheda
dexision and later realized you dismissed or unintentonally ignored
critical information that would have led to a different and pechaps
better outcome.
Confimmation bias can also skew your evaluations of others'work
and potentially fisrupt their careers. In Zhe Colorado Lawyer's chree-
';abgue.{"mfum Eli Wald briefly mentioned 1 sesearch study
oncmﬁnuannnlml in the legal industry that I fec] bears further
ehaboration here.¥ [n 2014, Dr. Arin Reeves refeased results of 2
she conducted to probe whether practicing & make
mdeuﬁombuedonmnﬁxm bias.? This soudy tested
whether attomneys unconzciously believe African Amerlcans pro-
duce infetior written work and that Caucasiang are better writers.
With the help of other pmcticing arrorneys, Reeves created a re-
search meme that contained 22 errocs (spelling, grammar, techni-
cal writing, factual, and analytical). The memo wos distributed to &0
pammworhngmnudymdounhw firms who thought they
werc participating in a "writing analysis study” to help young
lawyers with their writing skills. All of the prrticipants were told the
memo was written by a (fctitious) third-year astociate named

- About the Author

+ Kathieen Nalty Is & lawyer/consultani who speciafizes in diversity snd inclusion. She has assisted dozens of lagal organiza-

 Hions in thetr implementation of inclusiveness infiatives——kathiean@lkathieennatiyconsuting.com. Previously, she co-founded

the Center lor Legal thMHMMMBWMMnMWW.

~ worked a8 2 fecaral Gl righls prosecutor for the U.8, Depariment of Jusiice, where sha proseculed hate ariimes, slavery, and
+ police brutality cases. Much ol tha contant of this article Is taken from Nalty's book Goiag A# I on Diversily and inclusion: The

Law Firm Leader's Playbook {Kathieen Nalty Consutting LLC, 2015},
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Thorhas Meyer who gradusted from New York University Law
School. Half of ipamclpmumwld‘lhomnh!eytrwu
Caucasian and the other half were rold Thomas Meyer was
African American.The law firm gmlhesmdy
were asked 15 give the memo an overall ruting from thSW‘
en) to 5 (extremely well written), They were also
memo for any misakes
mmm:;udmugmﬁmnbhsmd\epmqfﬁu
evaluators, African American Thomas memo was given
an aversge oversil rating of 3.2 out of 5.0, while the exact same
memo gamered an sverage rating of 4.1 out of 5.0 for Caucasian
Thomu The evaluarors found twice 33 any spelling and
etron 'for African American Thomas Meyer (5.8 cut
of 7.0) compeced to Caucasian Thomas Meyer {2.9 out of 7.0).
They ahso found more technical and factual erroms and mude more
critical comments|with respect 1o Afriean American Thomas
Meyer's mema. Even more significantly, Dr. Reeves found that che
female and racialiy/ethnically diverse partners who participaced in
the snudy were just as a5 white male participants to be more
tigorous in examining Afzican American Thomas Meyer's memo
{and finding more mistakes), while basically giving Caucasian
Thomas Meyer 2 puss. ¥
The artomneys who participared in chis study were probably
shacked by the resahs. That is the insidious nsture of unconscious
bias—people arc complerely unxware of tmplicic biascs they may
harbor snd how those biases leak into their decision-making and
behaviors.

Afiribution Bias

Another iype of unconsgious cognitive biss-—sattribution biss—
cuuupwpkmmhmﬁwnbhmofbdmw
circumstances for thow in their “in groups” (by giving second
chances and the benefit of the doubt) and to judge peopls in their
“out groups”by less favorable group stereotypes.

Availabilty Bias

Availability bias interferes with good decition-making becuwe it
causes to default to “top of mind” information. So, for in-
mﬁmmmﬂyphmammdmdudnnkuh
Wurdawammwiuapmmpwdmthinkoﬁ ‘wippon pe-
son,” you may be more uncomfortable when interscting with 1
female leader or 2 man in a support potition, particulady at an uo-
conacious level.

Affinity Bias

The adverse effects of many of these cognitive biases can be
compounded by affinity bias, which is the tendency to gravitaw
toward and develop relationships with people who are more likz
ourselves and share sirilnr interests and backgrounds. This leads
peopleminmtmomuurnmdmoumuin those who are in
thelr affinity group while uninzentionally keaving others out. Due
wdwpmvnlmohﬁnitybm.thehplpofudmnnbmbc
described na s “minortocracy”—not a meritocracy. A genuine mer-
itocracy can never exist until individual liwyers and lagal organi-
zations come o terms with unconscious biases through training
and focused work ro interrups biases.

How Unconscious Bias Plays
Outin the Legal Profession

Traditional diversity efforts have never mamslared into sustained
damtyauﬂkvds.'fmaﬁeryu:,legnlorpnhﬁminpum
opartiormtely higher anrition rates for attomeys in already
underre resenited groups—female, racially/ethnicaily diverse,
and those with disabilities.!! Befoce 2006 and the first of
aghtnaﬁamlmthndlﬁ.“mommmwhﬂwm
ing higher surition rates for attorneys in these groups. Now the
answer is ckar: every legal orgunization bas hidden berricrs that

dispropoctionstely i i

Amrdmgloﬂ:emurchsmdm, critical eareer-enhancing
opportunitics are shared uncvenly by people in positions of power
and influence, often without realizing that certsin groups are dis-
proportionaely excluded. Hard work and technical skill are the
foundation of carcer progress, bus without some access to these
opportunitiey, artormneys are less likely o advance in their organi-
mtions. Specifically, female, LGBTQ, disabied, and racialfy/ethni-
cally diverse attomeys have disproportionanely less access to the

» nerworking opportunities—informal and formal
% insider information

¥ decision-makers

» menton and sponsors ©

3 menningfil work assignments

¥ candid and frequent fecdback

» social inregration
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¥ trining and development
¥ client contact
» promotions. ’_
The studies all point to bias as the major cause of these hidden
barriers. ; overt discriminadon still exists and contributes
:::ldlildymk.ligtit taens out that a specific kind of unconscious
thus unintentional) bias the biggest role. Affinity biss,
whkhmmpwphwdewbpp{.?dmwkaﬂ tust
with those who have similar identities, interests, and .
is the unscen and unacknowledged culprit. When senior attor-
neys—the vast majority of whom are white and male—gravitate
roward and share opportunities with others who are like them-
schves, they unintentionally tend to leave cur female, LCBTQ, dis-
abled, and racially/ethnically divesse attomneys.

Strategles for Itentifying and

interrupting Unconscious Bias
Havingumom&mubindoamtmak:usbadpwpk;ithw

of being human. We have all been exposed to thousands of in-

stances of stereotypes that have become embedded in our uncon-

scious minds. It is a bit unsettling, however, ro think that good,

well-intentioned people arc actually contributing—unwittingly—

to the inequities that make the legal profession onc of the least

diverse. The good news is that once you learn more about cogni-
tive biases and work to disrupt the stercatypes and biased attitudes
you harbor on an ubconscious level, you can become a better deci-
sion-maker and help limit the negative impacts that are keeping
our industry from being more diverse and inclusive.

The obvious place to start ta with affinity bias; lesring and re-
minding yourself about affinity bias should help you lessen the
efiect on people in your “out groups.” Affinity bias has been well-
documented in major league spocts. A serics of research swdies
analyzing foul calls in NBA games demonstrates the powerfol im-
puct of simply being aware of affinity bias. In the fint of dhree stud-
ies ining data fom 13 scasons (1991-2004), researchers dis-
mdthtm&re?uﬂeﬁmomfuuh:gﬁmtplqenwhomm
not the same race as the referee, and these disparities were lacge
enough to affect theloutcomes in some games.™ Based on 3 num-
ber of studies documenting the existence of “in group™ or affinity
bias in other realms, the cescarchers inferred that the differeatial in
called touls was raosdy happening on an unconscious jevel.

The findings of the firse study, released in 2007, were criticized
by the NBA, resulting in extensive media coverage: The researchens
subsequently conducted two additional studies—one using dat
from basketball seasons before the media coverage {2003-06) and
the other focusing on the seasons after the publicity (2007-10).
The resules were striking. In the seasons before referess became
swarc they were calling fouls disparately, the researchen replicated
the findings from: the initial study. Yet after the widespread public-
ity, there were no appreciable disparities in foul-calling.

The lesson to be learned from this research iy that peying atten-
on to your own afinity bias and auditing your bthaviors can help
you interrupt and perhaps even eliminate this type of implicit bias.
Ask yourself the following questions:

» How did ] benefit from affinity bizs in my own career? Did
someonse in my affinity group give me a key opportunity that
contributed o my suocess? Many Lawyers insist they “pulled
themselves up by their own bootsraps” but upon reflection

have wa;k:“owhdge :h‘:ydmgwennlk:yyé;io’pomlﬁw—
expecidlly mentors and SPOnOTS: tzer famously
highlighted this tendency when he observed that “some
people tre bom oo third base and go through Life thinking
they hita triple. "

» Who are my ususl frvorites o “go to”lawyess in the office or
practice group? o

» With whom am I more inclined to spend discretionary tdme,
go to lunch, and participate in sctivities outside of work?

» Do I hold back on assigning work to attameys from under-
represented groupe untif others vouch for their abilities?

» When I go on client pitches, do T zlwiys 1ake the ssme

]

people’

5 Who makes me feel uncomfortable and why?

» Who do I avoid interacting with or giving candid feedback
to because 1 just don't know how 10 relate 1o them or because
I'm afruld I'll rmake mistakes?

» To whom do I give second chances and the benefit of the
doubt (¢.g, the people in my “in group™ and who do ] judge
by group stereotypes and, therefore, fail 1o give sccond
chances?

Tt is esay for skeptics w :ﬁ:mkshwq:iﬁudmﬂndby_nmneyﬁ
in underrepresented groups (or even the research studies docu-
menting the disparam impact of hidden barricrs) undl they are pre-
sented with concrete evidence that some people simply have more
mwappomnﬁt'mdmlﬂ:yacriﬁuhb\nnnsdyumdmwl-
edged, role in any srtomey’s success, Thus, when implementing in-
clusiveness initiatives, it is important 1o acrually count who has
access to work-related opportunities, such as going on clicat
pitches or participating in meaningful assl to counteract
skeptice' tendenicy to not believe what they don't (or won't) see.

Rescarch scicntists are learning more about how implicit bisses
operate, including methods for uncovering and intesrupting
themn." While it is not yet clear whether implicit biases can be
compietely eliminated, certain techniques have been shown to
lessers bias and disrupt its impact. To rescript your unconscions
thoughts and interrupt implicit biases, you have to work your
“ABS": first, develop Aumrenen of those binses, and then make the
Bebavior and Structural changes required to disrupt ther.

Awareness

1Fyou make conacious negative judgments about groups that are
based on stercofypes, you can challenge your thinking by atking
yoursclf why: Why am I bothered by people in that group? Why
do 1 or why should  care about that? Why do 1 persist in thinking
all members of that group engage in that sereotyped behavior
Then actively challenge those beliefs every tinc they are activated.
Overriding stereotypes takes a consclous act of will, whereas the
activation of stereotypes does not, becausc they are often embed-
ded in your enconscious mind.

Two casy ways to develop awareness of your unconscious bisses

are: ' '

1. Keep truck of your surpeises {i.c., instances when something
you cxpected tumed cut to be quite different).! Those sue-
prises offer & window into your unconscious. For example,
when you pass 2 slow-moving car isnpeding the flow of waffic,
do you expect to see z very cldecly driver behind the wheel?
When you see that the driver is actually younger, docs that
surprisz you? You may truly believe you are not consciously
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biased against the elderly, but you refiexively presumed that
&edaw&irawaﬁil;ﬁhnpw&mofmm
biss. How could chat articude influence decision-making in
other areas, such as in intersctons with more senior col-
leagues, witntases, jurors, o clients?

" 2. Take a free, anonymous implicit association test (LAT) oaline
st implicit harvard.edu/impliciV/selectacese html. This series
of tests, by Harvard University and taken by mil-
Lions of people since the late 1990%, can roveal areas where you
unknowingly harbor uncanscious biases. Therc are over a
va disability, racc, uge, gonder, gender roles, mental heshth,
weight, sexual orientation, religion, sod more. The tests meas-
ure how Ky ar slowly you assoclate positive or negative
words with different concepts. Your unconscious, immedinte
asumptions reveal themselves in the delayed responses meas-
ured by the computer when you struggle o connect words
and concepts that are not s resdily ssociated. You might not
like, or be in denial with respect 1o, some of the test resulss,
but they can be useful in revealing often uncomfortsble tuths
abowr what your unconscious mind i up to.

While awarcness is necessary, it is not sufficient, by itsclf, ro

interrupt unconscious bias. Behevior changes are alio essential.

Behavior Changes :

Like correcting 2 bad habit, you can reteain yourself to think in
less biased and stereotyped ways.!? Motivation is key; rescarch
shows that people who seek to be fair and unbiased are more likely
to be succomful in purging their biases.™

Rescarchers have identified strategies people can use to change
their behavior 0 overcame bias. They include the following:

Retrain your brain. “The "hely grail’ of overcoming implicit bias
is fo change the underlying sssociations that form the basis of im~-
plicit biss.™ To do 50, you need 10 develop the abiliry to be self-
observant. Pay sttention to your thinking, and behav-
iors and then acknowiedge, dissect, and alter automatic responses
10 break the msocistions.

Actively doubt your objectivity. Taka the time to review your
decisions (especially those related to peopls and their careess} and
seasch for indicia of bias; audit your decisions to ensure they dont
disparately impact peoplk in other groups, Pnuse before yoo make o
£inal decision. Question your assumptions and fost impressions.
Ask othen for feedback to check your thought processes. Ask
yourself if your decision would be different if it involved » person
froma social identity group. Firully, justify your decision
by writing down the reasons for it. This will promote acoountabil-
ity, which can help make unconscious sttitudes more visible.

Be mindful of sasp judgments. Take notice every time you jump
to conclusions about to & different social iden-
tity group (like the clow driver). Have 1 conversation with yourself
about why you are making judgments or resorting ro stereotypes.

' ettitudes

Then resolve to change your .

Oppoee your stercotyped thinking. One of the best rechniques
scems odd but has been shown to have s lasting effect think of «
stereotype and say the word “no” and then think of & counter-
stereotype and say “yes.” People who do this have grearer Jong-
terro success in § ing their unconscious bias with
to that stercotype.®® To decrease your implicit binses, you might
alsa want to limit your exposure to stereotyped images; for

ingtance, consider changing the channel if the TV shaw or song
features

Deliberatcly expose yoursclf to coun ical models
and images. For oaunple, I it s casier for you to think of leaders as
male, study successful feenale leaders to retrain your unconsclous
to make the connection between leaders and both women and
men. Research has shown that simply viewing photos of women
leaders helps seduce tmplicit bims.?' Even the Huvard pro-
fessor who invented the JAT—Dr. Mahzarin Banaji—has ac-
knowledged she has some gender biss. To interrupt i, she put ro-
tating photographs on her computer screensaver that are countes-
stereotypical inchuding icting a formale construction worker
feeding ber baby during a break.

Look for cvunter-seseadypes. Similarly, pay more stiention and
be more consdously aware of individuals in counter-sterectypic
roles {e.g., male nurses, fermule airtine piots, athletes with disabili-
ties, and dads).

Remind yourself that you have unconscious biss, Research
tiased than those who ackmowledge they have binses.® There is 1
Skill Pill mobile app on managiag unconscious bias available for
enterprise usage (skillpill. com). If you play this short app before
engaging in hiring, evaluation, and promotien decisions, it could
help you interrupt any unconscious biascs. But you donlt aeed an
app to prompe yourself to be mindful of implicit bias and its im-
pact. You could create a one-page reminder sheet that sccompanies
every evalnation focra or candidate's révamé, for insmnce.

Eagage in mindfulness exercises on a segular basis, or at Jeast
before partipating in an activity that might trigger stereotypes
(e.g. interviewing a job candidate) @ Research shows that mind-
fulness breaks.che Link between past ::?‘eﬁmuaadimpulﬁw

which can reduce Implicit bias.

in cross-differsnce celationships. Cultivate work rela-
tionships (ar personal relationships outside of wark) that involve
people with different social identities® This forces you out of your
comfort zone and aliows your unconscious to become more com-
fortable with peaple who are different. Those new relationships
will also force you to dismantle steteotypes und creste new types
of thinking—both conscious and unconscious, So find ways to
mentor junloc colleagues who are different from you in one or
mare dimensions (gender, race, age, religion, parental status, etc.),
and ask them how they view things. This will apen you up o new
ways of pesceiving and thinking.

Mix it up. Actively seek out cultural and social situations that
are challenging for you—where you are in the distinct minority or
are forced to see or do things differently. For eample, go to a plry
put on by PHAMILY (an acting troupe of people with mental and
physles) disabilities) or attend a calryral celebration that involves
customs and people you have never been exposed to. The more un-
comfortable you are in these situations, the more you will grow and
learn

Shift pempectives. Walk in others’shoes; look through their
Iauummhdwrhcyviewwdeﬁmiuw:dxwodd.hinam
that I different {c.g., be the male ally in the women's affin)
group). This will help you develop empathy and see people s indi-
viduals instead of lumiping them into s group and applying stereo-
types.® And If you'rs really serious about reducing implicit racial
bins, rescarch shows that picturing yourself as having a different
race results in Jower scores on the mce AT
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Find cormmmonalities, It Is also useful to look for and find com-
yoursclf** Do they have pets? Are their children sttending the
sarnve school es your children? Do they also Hke to cook, golf, or
volunteer in the community? You will be surprised w discover how
many things you have in common. Research shows thet when you
deliberstely seek qut aress of commondicy with others, you will
behave d toward thern and exhibit less implicit bias?

Reduce stress, fatigue, cognitive overload, and time cranches.
We are all more pioae to revert to unconscious bias when we a
stressed, ferigued, or under severe cognitive load or ime con-
straints.® Relax and slow down decision-making so that your con-
scious mind drives your behavior with respect to all people and

R !

Give up being color/gender/age blind. Don't buy into the pop-
ular notion that you should be blind to differences; it is impossible
and backfires . Your unconscious mind sees and reects to
visible differences, even if you consclously believe you don't,
Research demonstrates that Believing you are blind to people’s dif-
ferences actually makes you more biased.  The betrer course is to
acknowledge these differences and work to ensure they arent im-
pairing your decision-making—consciously or uncoraciously. The
world has changed. In the 20th century, we were taught o svoid
differences and there was an emphasis on assimilagon (the “meh-
ing pot”). In the 215t century, we loow that being “difference-seek:
ing” and inclusive actually causes pesple to work harder cogni-
tively,® which leads to better organizational performance and 2

healthier bottom Ene. Today's maners should be: “T need your dif-
ferenccs ta be a better thinker and decision-maker, and you need
mine wo.”

Awssencs of implicit bias 3s not Self-monitoring s slso
insufficient, Individual behavior changes often have to be sup-
ported and encouraged by structural changes to have the greatest
impact on interrupting irplicit bisses.

Structural Changes

Highly skilled, inclusive Leaders make: concerted efforts to ensure
that hidden barriers wre not thriving on their watch. Becanse bias
Hourishes in unstructured, subjoctive practices, leaders should put
structured, sbjective practices snd procedures in place to help peo-
ple interrupt their unconscious biases. Just knowing there is
accounability and that you could be eslled on to justify your deci-
sions with repect to others can docrease the infhucnce of mplicit
bias. M

Leaders, in conjunction with a diversity and inclusiveness {D+1)
commitres, can examine all systems, structures, procedures, and
policics for hidden structural inequities and design sction plans to
make struccuril components inchusive of everyone, Structursl
changes should be designed to address the hidden barriers first,
because research shiows that these wre the most common impedi-
ments.

To make the invisible visible with respect to mentorthip and
sponsorship, one firm simply sdded the following question to ity
partens’ end-ofyear evaluation form: "Who are you spororing?”
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This simple but profoundiy illuminating question allowed firm
leaders determine wha was falling through the cracks. The firm
then created a Dd!.ﬁnanhnwlﬂl a focus on mentosshilp and
sponsocship. The firm is currenty implementing s *Culture of
Mentorship™w ensure that all attomeys receive equitable develop-
ment opportunities s0 they can do their best work for the Arm.
After all, s business mode] where some artomeys arc cultivated and
30 much nmifeveltymofiuhum capital ussets operated
the highest level pomible. Imagine the enhancement o the botrom
line for arganixations that are inclusive and have eliminated hid-
den barters to sucoess for everyone.,

There are dozens of structural changes that can be made, rang-
ing from sonall to Large. But the structural change with the mon
potential for lasting change is a D+] comperencies framework.
Rmnﬂy.anvo—wamdyofnm than 450 companies by Deloitre
derermined that the mlent management practices that predicted
the highest performing companies all centered on inclusiveness.”
Many companies that have instituted D+1 competencies and hold
employees accountable for inclusive behavions in their job duties
and responsibilities are making rea{ progress with respect to diver-
sity. For cxample, at Sodexho, implementation of D+I competen-
cies has resulted in *double digit growth in representadon of
women anc minoritics,"*

This cype of framework in critical In any Jegal organization.
Many people would do more with respect to inchuiveness if they
just knew what 1 do:Competencics define behaviors along an eas-

ily understandable scale—are you unskilled, skilled, or highly
skilled in inclusiveness (and, therefore, contributing to the organi-
zathon’s success in more meaningful ways)? This key component
was Iacking in thie kegal industry, s I wrote and published & book in
2015: Going Ail In en Diversity and Inclusion: The Law Firm
Leader3 Playbook. This book coetaine individual and

competencies framewocks, 23 well a2 the rools and strategics law
firm leaders need 10 address the hidden barviers, identify the un-
consclous bivses that allow thowe barricrs to thrive, ind make gen-

uine progress on diversity and inchusion.

Examples of Bias-Breaking Activities:
Stories from the Front Lines

Implementing the de-biasing strategies outlined above is not 2
“one and done” proposition. It is an ongoing process and must be-
come second-nature 10 be most effective. Once you stastimple-
menting these stravegies, the lessons learned will be impactful

1 teach a class st the Univensity of Denver Starm College of
Law on “Adwacing Divessity and Inchuslon, " which includes 2 ses-
sion on unconscicus hiases. As part of their keaming caperience, |
sk my srdents to engage in some of the activities outlined shove
and write short essays on what they discovered or lesmed, They
have had some eyc-opening i that will heip them inter-
rupt their ovn implicit binses and make them becver decision-mak-
€rs as practiting lawyers,

For instance, one student whao is not very religious visited 2 local
mosque to learn more about Muslim people and their faith. The
student attended a presentation on Islam during an open house
and cheerved the members during prayer. His experience gave him
more famillarity and comfort with a group of people thar is cur-
rently widely disparaged and stereotyped.

Afrer raking an 1AT that mevealed an unconscious bias aguinst
older people and oonsciously acknowledging he avoids his older
collcagues st work, anather student decided to confront dhis ten-
dency by finding commonalities with them. Specifically, the stu-
dent knew that he shared an interest in ing with an older
colleague with whom he would be working on an upcoming proj-

ect. 5o he d struck up a conversation with this coworker
sbout gardening and found it was then easier 1o work with him on
the project.

Another student decided to consclously observe his reflexive
thought processes by noticing what he was thinking or how he
reacted to different people and then opposing any stereotyped
thoughts. Whike awending a basketball game, he saw a black man
dressed in redical scrubs enter the gym. Immedsarely, the student
observed thar he was trying o Bgure out whar the man did fora
living. The student noticed that he sasumed the man worked as an
x-ray technician or medical assistant. At that point, he realized that
the man's sace and gender might be triggering these asumptions
and the student then visualized the man s & nurse, a home health-
aid worker, or a physician. This srudent wrote that the exercise
made him aware of how often he jumps 10 conchuions about oth-
ers based on visible cues and mukes asrumprions thet might be
completely wrang.

A female rudent decided w doubt her ovm objectivity with re-
spect to how she viewed the support staff ot her company. She
belicves she’s 2 gender champion but was surprised to realize ehat
she really doesnt view the support saff (mostly women) as frvor-
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ably as the sales staff (mostly men). She decided to picture women
in sales positions and men in support positions to oy to retrain her
unconscious mind asid the assumptions she was uscd to making.

Another student, who is white and giew up in an all-white com-
mﬂm&mmo&mmmmw&m
and participate in the Martin Luther King Day parade, She abo
later attended a Sunday service t an all-black church and wrote
this about the expericnce:

Omﬂnwungood:xpermbeuunldﬁnkbmgwmm

fortable can be good for & person. Looking back, I really had no

mnmbcunmnﬁmbkbenunmmwmm:rﬂ
wdcmmns;mymmnuzwmldeupmmylnulbuedon
assumptions { fnred people would make about me.

Purting yourself i in situations that are uncomfoctable and ob-
scrving your own attitudes, judgmeats, and behaviors can flip a
wwitch in your brain snd help you learn new ways of thinking and
interacting vmhathcu The reai~world impact of this is ilustrated
by a story told to me by an in-house attomey who reassessed a
bissed assumption before it had an impact on somcone clsc’ carcer.
The artorney met with 3 group of people at her company o dis-
cuusufﬁngachdlengmg posirion that would require a lot of
mﬂﬁcm&agﬂiﬁdwwmmw
poscd. The lawyer knew the candidate was = singlc mother of 2
toddler and immediately suggested (o the group that it might be
very difficulr for a single mother o handlc the extensive travel re-
quires). Effectively, this comment removed the woman from con-
sideration. Later, the Lawyer attended a workshop on unconscious
bias. She realized that she'd made tions that might not be
true. The lawyer met with the female employee and asked her if
she was able to travel for business. The female employes sud that
travel wasn't an impediment because she had several family mem-
bers nearby who could help care for ber child while she was out of
town. The lawyer immediately went back to the group and

explained her mistake; asking that the fernale employee’s name be
mcludedfb:mmldcmiunford:eponnon

Conclusion i

Many attomeys, judges, and other law professionals in the Colo-
rade legal community are ploneers when it comes to diversity and,
partioutarly, inchusion. Ten years ago, withi the establishment of the
Deans' Diversity Council, this legal community was the first in the
country 1o focus on the new pamdigm of inclusiveness and how it
must be added 1o :radiuomldmmryc&’om 10 make diversity sus-
tainable. The three-part dialogue on unconscious bias featured in
The Colorado Lawyer was truly ground-breaking because it
addresved challenges not often discussed openly.

“The next step is 1o take action, on an individual end organiza-
tional basis, to eliminste hidden barriers and interrupt the uncon-

scious bisses that fuel barziers. It should be deeply conceming
to everyone that good, well-meaning people are dalng more to fos-
tey inequities In the lép.' workplsce—unintentonally and un-

knowingly—just by investing more in members of their affinity or
“in groups” than the harm caused by ourright bigotry. This unfor-
tunate dynamic will change only when we come to rerms with the
fact that we adl have bisses—consclous and unconscious—and
begin ro address thase biases. Good intentions are not enough; if
you are niot intentionally including everyone by interrupting biss,
you are unintengtionally excluding some.
So now, ask yourself, are you up to this challenge?

Noles

L ln-mmmd.m-uhdmqumdmn,u
male spplicant for a lab manager position, as significantly morc
mmmmmmm&anwm
salary more thas 10% higher and volanteering to mentor him mare ofien
than Jeanifer, even though she had the exact ssma credentials and
cations, The insidious role of unconscious biss wes revealed in the
that the fesmale evaloators were eqally sx likely as their male colleagues
to exhibit hiss for John mdaphw]mnifu.Mn-Randn ecal, “Science
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§ 309. Qualification of jurors, NY JUD § 509

P KeyCite Yellow Fiag - Negative Treatment
Proposed Legislation -
McKinney's Consolidated Laws of New York Annotated
Judiciary (Refs & Annos)
Chapter 30, Of the Consolidated Laws
Article 16. Selection of Jurors (Refs & Annos)

MecKinney's Judiciary Law § 509
§ 509. Qualification of jurors

! Cuwrreniness

(2) The commissioner of jurors shall determine the qualificalions of a prospective juror on the basis of information
provided on the jtliror‘s qualification questionnaire. The commissioner of jurors may also consider other information
mcluding information obtained from public agencies copcerning previous crimipa) convictions. The commissioner may
require the fingerprinting of ell persons drawn for grand jury service. A record of the persons who are found not qualified
or who are exnuseld. and the reasons therefor, shall be maintained by the commissioner of jurors, The county jury
board shall have the power to review any determination of the commissioner as to qualifications and excuses. Such
questionnaires and records shall be considered confidential and shall not be disclosed except 10 the county jury board
or as permitted by the appellate division.

{b} The commissioner may mail to each prospective juror the juror qualification questionnaire, The person to whom the
questionnaire is mailed shall complete and sign it and return it to the commissioner within ten days of mailing. If the
questionnaire bas not been returned or properly completed, or if the commissioner otherwise determines that a personal
interview is required, the commissioner may summon the prospective juror to appear before him or her for the purpose
of filling out the guestionnaice or being examined as to his or ber compelence, qualifications, eligibility and Liability lo
scrve as a juror. Such person shall not be entitled to any fee or mileage when responding for such purpose. The summons
may be served personally or by leaving it at the person's residence or place of business with a person of suitable age and
discretion, or by mail. If served personally or by substitution the summons shal) require the person summoned to attend
not less than five days after service. If served by maif the summons shall require the person summoned to attend not
less than eight days after mailing.

Credits

{Added L.1977,c. 316, § 2. Amended L.1995. ¢. 86, § 2; L.1998, c. 520, § 2, efF. July 29, 1993.)
i
!!

Notes of Decisions (15}

McKinney's Judiciary Law § 509, NY JUD § 509
Carreni through L.2013, chapters | 10 277,

End of Docoment I 2018 Thomson Reutors. No cliaim (o original U5, Government Warks,

WESTLAW & 2018 Thomson Reuters. No claim to original U.5. Government Works, 1



§ 510. QualHications, NY JUD § 510

McKinney's plidated Laws of New York Annotated
Judiciary Law & Annos)
Chepter 30. Of the Consolidated Laws
Article 15. Selection of Jurors (Rafs & Annos)

McKinney's Judiciary Law § 510

§ 510, Qualifications

Currentness

In order to qualify as a juror a person must;

i. Be a citizen of the: United States, and a resident of the county.

2. Be nod Iess than ei:ghteen years of age.

3. Not have been convicted of a lelony.

4, Be able % understand and communicate in the English language.

5. Renumbered 4.

Credits
{(Added L.1977, c. 316, § 2. Amended L. 1981, c. 176, § 1; L.1983, ¢. 474, §1; L.1987, c. 3. § 1; L1995, c. 86.§3.)

Motes ol Decisions (52)

McKinney's Judiciary Law § 510, NY JUD § 510
Current through L2018, chaptess | to 277.

End of Docusnem i* 2018 ‘Thowson Reuters, No claim o original LS, Government Works,

WESTLAW © 2018 Thomson Reulers. No ¢laim 1o originat U.8. Government Works.




When Smart Ain’t So Smart - Cognitive

by Laurle R. Kuslansky, Ph.D., Expert
Jury Consultant

Ever been told you were too smart for your
own good? | never thought it was possible. |
might be too smart for someone efse’s
good, but not my own,

- Wheniit comes to jurors and experts, it
could be true. Two reasons are cognitive,
decision-making biases that are of special
interest because they can seriously impair
your case. Both follow the lines of “Really?
You don't think like me?!”

Specifically, these biases are:

» The “Curse of Knowledge Bias" in which
well-informed people find it hard o think
about problems from the perspective of
others who are less informed, and

+ The “False-Consensus Bias", whereby
people tend to overestimate how much

Bias, Experts and Jurors

other people will share their beliefs or
opinions. Assuming that their own
values and beliefs are normal and
typical, they hold the false belief that
there will be a consensus batween
others' opinions and their own. In fact,
when they discover that others do not
share the same expected opinion, this
bias leads them to believe that there
must be something wrong with those
people who think differently.

What Makes Very Smart Jurors a Risk?

Individual jurors, who have abided by the
court's instruction not to discuss the case
prior to deliberating, often enter
deliberations believing that cthars see the

“case as they do. Learning that others see it

differently initially comes as a surprise
based on their false expectation.

If a juror is better informed and suffers from
the “Curse of Knowledge" bias, and a
reason some jurors disagree is due to a
poorer understanding of the case, a lack of
brackground experience or knowledge, or an
intellectual deficit, very smart jurors may
have a hard time bridging the gap fo reéach a
consensus with these fellow jurors. The

" “Curse of Knowledge Bias” may cause them

to have a tough time seeing the case from
the perspective of less-informed peopie. If
s, they will fail to take the perspective of
others and fa# to find common ground with
which to forge a true consensus to reach a
verdict.



Depending on your position, that is either
geod or bad news.

What Makes Very Smart Experts a Risk?

Not only are jurors subject to these biases,
but 50 are experts, Someone who is at the
top of his or her field of expertise may be
very knowiedgeable -- but may ailso be
challenged in other types of intelligence,

. whether emotionally, socially, or as a
teacher, persuader ar communicator.

Experts who are less experienced in
testifying in court may be used to sharing
knowledge with peers or students who are
highly motivated to learn, bul may be
vulnerable to these two biases, to the peril
of the litigator and client who hired them.

tn order to successfully teach and persuade,
at a minirmum, one must be able to retrace
the steps from ignorance to knowledge and
pave the way o get there. Otherwise, the
expert may really be too smart for their own
~ and your - good, baecause they cannot

" imagine other ways to see an issue and
what is needed to understand their position.
Assuming too much knowledge or
understanding on the part of the recipient
{student or juror) is a good way to alienate
them.

Impiications for Jury Selection: Is Your
Goal to Reach or Pravent Consensus?

If your goal is reach consensus on a jury,

e.q., the plaintiff{s} of prosecutor

. In selecting jurors, many factors must be
considered in whom to strike or keep, but

open-mindedness and social skill,
diplomacy and the ability to be somewhat
flexible and less egocentric may be traits 1o
consider, rather than just how smart or well-
informed a juror may be. Selecting a juror
who is smart but rigid can backfire.

if your goal, on the other hand, is to prevent
a consensus on the jury, e.q., the defense

it isn't as simple as getling a contrasting mix
of well-informed and poorly-informed jurors
to do the trick of avoiding consensus, but it's
a start.

However, if one camp is meek, inarticulate,
lacking in passion and unable to stand its
ground, they will reach consensus by
merely following the lead — whether of the
better-informed or more passionate. Hence,
ane must consider:

Getting jurors who are:

1. well-informed mixed with ones who are
not well-informed;

2. passionate for you to win or the
opponent to lose;

3. smart, but somewhat cognitively
rigid {i.e., have difficulty changing their
way of thinking), fail to reflect upon
hearing information in voir dire, show an
inability to shift if asked to consider
something different in voir dire, Are they
open-minded and flexible, showing
some transition (bad) or do they
freeze/repeat their initial response or fail
to respond (better)?



Implications for Expert Selection: s Your
Goal to Darzle or Teach?

Iif your goal is to dazzle

Your expert may never be able to teach the
subject at issue because it is simply
ridiculously complicated and all you hope for
- is for jurors to a) see them as an expert, b)
trust their credentials, and c) trust them and
their apinion. If so, someone who displays
both forms of bias is the man or woman for
you.

if your goal is to teach

Don't just consider whether your expert is
smart. Also ask whether the expert is

effective at teaching and persuading others
because he or she does not suffer from
these cognitive biases. How do you do this?

Assess the expert's ability to assess and
understand the mindset of the uninformed
lay person, Can they speak their language?
Do they voluntarily offer to translate lingo
into lay terms? Do they provide useful
analogies for the common person? Can
they appreciate the complexity of their
subject area for the uninformed or why it
might not be interesling to outsiders? Can
they make it interesting and relevant?

Whatever you do, be too smart for your own
good.
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How To Handle The Juﬁ-Law Disconnect in
Employment Cases

Law360, New York (February 1, 2016, 1:38 PM ET) -- A good trial
lawyer defending an employment litigation case arrives at the
courthouse with a firm sense of what the law says about the claims
at hand. By the time of trial, counsel has lived with the case for
years and filed numerous briefs and jury instructions on the
relevant law.

But the jurors arrive to the courthouse with an equally firm set of
convictions — not from law school, but the school of hard knocks
— about what “rules” apply in the workplace. Nearly every jury
member has been an employee and/or employer at some point.
That experience and common sense {not the law or evidence) often
dictate the standards that govern for lay jurors.

Dawn Reddy Solowy

For this reasan, It |s critical for trial counsel to understand the
workplace rules jurors are likely to impose and to build a defense
strategy that deals with those perceptions directly.

In this article, we discuss the top five disconnects between legat
reality and jury perception that we have encountered over decades
of experience in employment cases, as a trial lawyer and expert
jury consultant, respectively.

1. Firing an "At-Will" Employee Laurie Kuslansky

Legal Reality: An employer can fire an “at-will” employee without cause at any time.
Jurors’ Perception: No, it can't!

It is black letter law that an employer can fire an "at-will” employee for any lawful reason,
with or without notice. But many jurors instinctively reject this basic legal rule. Jurors may
instead feel that the reason for termination, and notice period, must be fair. Jurars who
feel that the employer has acted unfairly may be inclined to rule against the employer,
even absent a showing that the termination reason is discriminatory, retaliatory or
otherwise unlawful.

Employment counsel must therefore keep fairness as a touchstone throughout the trial.
That means emphasizing not only why the employer’s actions were lawful, but why they
were just. Counsel will do well to highlight where the employer took extra steps to help the
employee, to offer the employee chances to correct behavior, or to lessen the impact of
the termination. If there was little or no notice, explain why the employer needed to take
swift action, and why it was fair to do so (e.g., to protect other employees or another
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reason that appeals to the employee’s end of the bargain — not only to management).

Employment counsel should also educate. jurers early in the trial about “at-will”
employment. Counsel should emphasize the potential for mutual benefit to both employee
and employer. The jury instructions should highlight the meaning of the at-will
employment rule, given jurors’ likely predisposition against it. Those instructions should be
in plain English and work toward dislodging the jury’s misperceptions. Those instructions
should also draw a clear distinction as to what is unfair and what is unlawful in regular
language that any lay juror, of any background, can understand, and guard against the
jury imposing its own standard.

2. Lawful Termination

Legal Reality: An employer can lawfully terminate an employee, even if the employee had
good performance reviews, just received a raise, or was a long-time employee.

Jurors' Perception: No, it can't!

Trial counsel may take for granted that an employee's past good performance reviews, or
recent raise, or long-time employment at the company does not mean that a later
termination of that employee was unlawful, It is well-established law that, as long as the
employer’s business decisions were not unlawful, it is not for the court or jury to second-
guess those decisions. Moreover, the rule that an employer can lawfully terminate an
employee, despite good reviews or a recent raise, is also logical from a legal perspective:
the employee may be competent at certain tasks, but not others; a different manager may
have written the review or issued the raise; the raise may not have been merit-driven; the
employee’s performance may have gone downhill since the last review or raise; or the
employee may have engaged in misconduct that did not occur, or was not discovered, until
after the most recent review or raise.

But jurors often interpret positive reviews, the fact of a raise, or long-term employment,
as necessarily meaning that later termination must be pretextual, and be inclined to look
for an ulterior motive from an employer who terminates such a "good” employee. To a
juror, the syllogism may seem simple: a good review or raise or long-time employee
equals a good employee. And the juror may think, egged on by the plaintiff's counsel,
“Why would an employer fire a good employee, if not for a discriminatory or retaliatory
reason?” Many jurors tend to blame management rather than the employee.

The best way to confront this disconnect is head-on. Employment counsel should take
extra pains to explain the performance reviews, rather than try to sweep them under the
rug. Are there threads of discontent in the reviews that presage a later performance-based
termination? If so, make that link explicit, and use technology to highlight those portions
of the reviews, Are there repeated recommendations for improvement that go unheeded?
Did a new manager come onto the scene, with higher standards than the former manager
who wrote the positive reviews? Hightight that transition, and show how the new manager
enforced the new order equitably and why it was necessary in order for the operation to
move forward to make improvements for everyone’s benefit. Did a single event that
occurred post-review - whether a serious incident of poor performance or misconduct

— necessitate the firing?

Similarly, when a recent raise is at issue, make sure the witnesses clearly explain why the
employee received the raise. Was it a department-wide adjustment that did not reflect on
any individual? Was it the lowest available raise within a particular band of possible raises?
Was the raise decision made or announced before the employer became aware of a
performance incident or misconduct?

Especially if the amount or timing of the raise sends up red flags, counsel should consider
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the jurors’ predisposition right from the opening statement — as well as in discovery

— and attack it directly: “Now you may wonder why Peter lost his job only a few months
after receiving a raise. The evidence will show ... " Similarly, counsel can ask a
management witness: “"Now there’s been some evidence that Peter got a raise shartly
before his termination. Can you explain that?” Counsel can gain credibility by showing that
he or she understands and is not afraid of the issue.

3. Suing a Supervisor
Legal Reality: An employee can't sue a supervisor just for being nasty.
Jurors' Perception: Yes, the employee can!

At trial, employment counsel is naturally focused on dismantling the elements of the
plaintiff's case and establishing the employer's defenses from a legal standpoint, but the
jury is often focused on a more instinctive question: *“Whom do I like?” No matter how
much the court and defense counsel try to focus the jury on whether the employer’s
actions were unlawful, the jury instead often wonders if they were merely unlikeable, and
if so, will root against the employer.

As such, trial counsel must devote particular attention to humanizing the company'’s
witnesses. Look for ways to draw out the core of the person testifying. For example, in one
case in which a supervisor was accused of making a discriminatory remark about an
employee’s heritage, the supervisor was able to tell a gripping story about the
discrimination he himself had endured as an immigrant to the United States, and why he
would never disparage someone’s ethnicity. The authentic and emotional story not only
compellingly dispelled the alleged comment, but made the supervisor a living, breathing
person with whom the jurors could identify rather than just a talking suit.

When a supervisory employee is struggling to present well in trial preparation, consider
working directly with the witness on presentation skills, with a coach if necessary and if the
trial budget allows. Sometimes videotaping and playing back practice testimony will help
the witness see that his or her testimony is coming across as overly caustic or lacking
empathy. Everyone should keep in mind and elicit an affirmative answer to the question:
“Would a juror want to work with you?”

4. Progressive Discipline Policies
Legal Reality: An employer does not have to follow a progressive discipline paolicy.
Jurors’ Perception: Yes, it does!

Employment counse! will often request a jury instruction aleng the lines that the employer
is not required to follow a progressive discipiine palicy. As discussed above, the at-will
employee may be terminated for any reason-that is not unlawful, or for no reason at all. A
well-drafted employee handbook will not constitute a contract and, within such a
handbook, a progressive discipline policy itself will often expressly give the employer
discretion to skip steps or proceed straight to termination, as circumstances warrant.

But jurors may see a progressive discipline policy as a binding contract, requiring the
employer to follow each step literally, regardless of what the law says. After all, jurors may
think, employees are bound by the handbook, so why not the employer? As such, they
may view with suspicion any employer who has not followed the policy literally, who has
skipped steps in the outlined policy, or who has bypassed the policy altogether with an
immediate termination, absent obviously egregious or dangerous conduct by the
employee, such as workplace theft or violence.
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Again, trial counsel should return to the touchstone of fairness. Why was the cutcome
fundamentally fair? In what way did the employee get due process, even if not strictly in
line with the progressive discipline policy? If steps were skipped in progressive discipline,
why? If the misconduct was too serious or urgent to follow an incremental policy, clearly
explain the severity or urgency, And if the policy permits escalation or case-by-case
determinations, highlight that — literally, on an easy-to-follow trial graphic — for the
jurors. Jurors seek the notion that someone got a warning of some sort and had an
opportunity for a second chance, unless something way over-the-line occurred.

5. Corporations Versus Individuals
Legal Reality: Corporations and individuals must be treated as the same.
Jurors’ Perception: No, they dont!

It is common for the court to give a jury instruction (or in voir dire or as a pre-instruction)
that says that the jurors should decide an employment case as a dispute between parties

of equal standing, and that a corporation (big or small) is entitled to the same fair trial as

a private person.

But it's very easy for jurors to bypass that instruction and follow their gut, which may tell
them instead that an individual plaintiff is an underdog and that the company has big
pockets. They may figure, if the empioyee brought the case and it has gotten this far,
there must be something to it. They may believe that, all else being equal, they should
side with the plaintiff. Of course, effective voir dire can help screen out those jurors who
feel this bias most acutely, but at [east some of the sitting jurors on any given case may
stili be inclined to think this way.

The antidote to this bias is for the employer’s counsel to make the company’s case about
people too. After all, the company’s witnesses are people. Humanize the witnesses who
were decision-makers; tell the story of who they are. Explain how they tried to work with
the plaintiff, why they feit certain decisions were necessary, and how they felt about those
decisions. Bring forward the stories of the plaintiff's coworkers; perhaps the plaintiff's poor
performance created extra work for them or negatively impacted them in other ways.
Instead of fighting the bias, consider how to use it affirmatively, such as by showing how
the unlawful conduct the plaintiff claims would go against, rather than further, the
company’s goals and bottom line,

Employment counsel can alse help explain how the company takes pains to create an
ethical and nondiscriminatory work environment. This involves more than just introducing
evidence of policies and training programs, but demonstrating how those policies worked
in action, and how this employer and these managers worked hard to ensure a fair and
equal work culture.

Jurors may alsc have a disconnect when it comes to the perceived objectivity and authority
of the Equal Employment Opportunity Commission as a party or as an administrative
agency. If a plaintiff has a right-to-sue letter, or a probable cause finding by the agency,
and either comes into evidence, jurors are likely to believe that it is a verdict confirming
the credibility of the plaintiff's claims. Counsel must educate jurcrs as to why that is not
the case. Counsel should craft motions in limine and jury instructions thoughtfully to try to
control what the jurors see and hear about the agency’s involvement, and counter-balance
the jurors’ preconceptions about the agency.

Conclusion

Given the potential for disconnect between the law and jurors’ perceptions, trial counsel
should take care to frame the employer’s trial narrative and the requested jury instructions
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specifically, in a way that is simple, clear and authentic. In doing so, trial counsel can help
the jury focus on what the law actually is and how to apply it to the facts before them in
order to reach the desired verdict. Trial counsel is also wise to step back from the case well
in advance of jury selection, ideally with a jufy consultant. Together the team should think
through what biases the jury is likely to bring into the courtroom and deliberations, how to
reveal them in jury selection, how to eliminate the most adversely affected jurars, and

how to dispel those biases in the presentation of the case for those who remain on the
jury.

—By Dawn Reddy Solowey, Seyfarth Shaw LLP, and Dr. Laurie Kuslansky, Laurie Kuslansky
& Associates LLC

Dawn Reddy Sofowey is senior counsel in Seyfarth Shaw's Boston office, specializing in
trials and appeals.

Dr. Laurie Kuslansky is an expert jury consulftant at her own firm, Laurie Kuslansky &
Associates LLC, in New York.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
of the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates.
This article is for general information purposes and is not intended to be and should not be
taken as legal advice.

Al Content © 2003-2016, Portfolic Media, Inc,
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Jury Selection: The Dumbest Jurors
Don't Know They Are Dumb

by Laurie R. Kuslansky,

Ph.D., Expert Jury
. Consuitant

Ignorance, the gift that
keeps taking

Ever talk to someone who
dismissed valid information i
as if they were swatting a :
mosquito? Ever seen an
uninformed person hear a
fact, not skip a beat, and
dig further into their
original, ridiculous
position? Do you kKnow any
bad drivers who think
they're great or subpar workers who always
- think they deserve a promotion and a raise?
Of course you do. No names, piease — but
you know what | mean.

This phenomenon has been studied as a
cognitive error called the Dunning-Kruger
Effect. It shows that “less competent people
rate their competence higher than it actually
is, while more competent people humbly
rate theirs lower."

There really is no justice.

Incompetent people overestimate their own
skill, while compsetent people overestimate
_ the skill of other people. Most people
overestimate their social judgment and
mind-reading skill especially narcissists.

The more you Know, the better you can
identify gaps in your knowledge and

perhaps, fill them in or seek to do so. It
takes intelligence to realize (1) there are
things that you know that you don’t know,
and (2) that there are things you don't even
know that you don't know. Talented,
competent people tend to think it's just
normal and underestimate themseives. This
is especially true for difficult tasks and is
known as the “Worse-Than-Average Effect.”

‘Why ignorance is bliss, but hell for the

rest of us,

Here is the painfully precise description
by David Dunning, psychologist and named
investigator of the Dunning-Kruger
phenomenon:

“What's curious is that, in many cases,
incompetence does not leave people
disoriented, perplexed, or caulicus. Instead,
the incompetent are often blessed with an



inappropriate confidence, buoyed

by something that feels to them like
knowledge...ignorance carries with it the
inability to accurately assess one’s own

" ignorance.”

Ugh.

The Dunning-Kruger Effect describes the gap
between one's self-assessment and actual
ability. Those with the least ability inflate
their self-ratings the maost. It isn't that they
haven't been told of their failures — they just
cannot recognize their incompetence or
incorporate the feedback. In fact, the beauty
of this bias is that the more one knows, the
less confident one becaomes, and vice
versa. You need to know something to
realize how little you know. But, for the

. uninformed, the sky's the limit. You've met
them at cocktail parties, the office, and
elsewhere.

Ignorance and Jury Trials

At a cocktail party, it is annoying, but you
can turn away, redirect attention to the bar
or go to the restroom, but what can you do if
someone experiencing the Dunning-Kruger
effect is a potential juror during jury
selection? When that is the case, you may
hope that your evidence, the law and your
persuasive skills hold some sway, when for
such jurors, they don't. Pseudo-evidence,
false beliefs and unfounded opinions are

" their “facts.” Maybe this comes as good
news to you, but for most, it does not. (More
bad news? In varying subject

areas, everyone at some time is subject to
this flaw in thinking. Sad but true.}

What can you do about it?

Accept that they are not going to change. It
is a closed circuit that is not open to
feedback. Low performers fail to see the
relevance of explicit, concrete feedback
critical of their performance and instead
disparage the accuracy or relevance of it.

Unless nonsense helps your case -- which
is unlikely, but passible -- assess
prospective jurors’ education and whether
they are data-seekers and information
gatherers or not. For example, even based
only on their jury summons information, you
can consider their occupation and whether it
is or is not fact-based. If you have the luxury
of attaining more information through

voir dire, ask: How often and where do they
get news? What is the last book they read
(if they read)? What programs do they
waltch (if any)? Would they ever consider
continuing their education? Why or why
not? Does their education or occupation
involve fluffy stuff or “STEM" (science,
technology, engineering or math) subjects?

. Are they more cognitive or emotional

deciders? Do they think big picture or focus
on critical details? What do they do in an
argument when someone disagrees?

If you're reading this, you're an information
seeker. You are definitely not ignorant and
are probably a lot smarter than you think
you are. You might even seek to learn
more. If so, see and enjoy “The Dunning-
Kruger Effect: On Being Ignarant of One’s Own
Ignorance.”
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ABSTRACT

Given the substantial and growing scientific fiteratere on impliciz biss, the dme has now
come to confront a critical question: Way, if anything, showld we ds about implicit dias in
the converegm? The author team comprises legal academics, scientists, researchers, and ceven
a siting federal judge who seek o answer this question in accordance with behavioral
realism. The Article first provides a succiner scientific introduction to implicic bias, with
some important theoretical clarifications that distinguish between explicit, implici,
and structural forms of bias. Nexr, the Article applies the science to two rajectories ol
bias relevant to the courtroom. One story follows a criminal defendunt path; the other
story follows a civil emplovment discrimimation path, This application involves not only a
focused scientific review but also a step-by-step examination of how eriminal and civil wials
proceed. Finally, the Article cxamines varieus concrere intervention strategics to counter
implicir binses for key players in the justice svstern, such as the judge and jury.
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INTRODUCTION

The problems of overr discrimination have reccived enormous attention
from lawyers, judges, academics, and policymakers. While explicit sexism, racism,
and other forms of bias persist, they have become less prominent and public over
the past century. Bur explicit bias and overt discrimination are only part of the
problem. Also important, and likely more pervasive, are questions surrounding
implicit bias—attitudes or stereotypes that affect our understanding, decisionmak-
ing, and behavior, without our even realizing it.

How prevalent and significant are these implicit, unintentional biases? To
answer these questions, people have historically relied on their gut instincts and
personal experiences, which did not produce much consensus. Ower the past two
decades, however, social cognitive psychologists have discovered novel ways to meas-
ure the existence and impact of implicit biases—without relying on mere common
sense.  Using experimental methods in laboratory and field studies, researchers
have provided convincing evidence that implicit biases exist, are pervasive, are
large in magnitude, and have real-world effects. These fascinating discoveries,
which have migrated from the science journals inte the law reviews and even popular
discourse, are now reshaping the law's fundamental understandings of discrim-
ination and fairness.

Given the substantial and growing scientific literarure on implicit bias, the
time has now come to confront a critical question: Haay, if anyehing, shonld we do
about implicit bias in the courtroom? In other words, how concerned should we be
that judges, advocates, litigants, and jurors come to the table with implicit biases
that influence how they interpret evidence, understand facts, parse legal prin-
ciples, and make judgment calls? In what drcumstances are these risks most acute?
Are there practical ways to reduce the cffects of implicit biases? To what extent can
awareness of these biases mitigate their impact? Whar other debiasing strategies
might work? In other words, in what way—if at all—should the courts respond
to a better model of human decisionmaking that the mind sciences are providing?

We are a team of legal academics, scientists, researchers, and a sitting federal
judge! who seek to answer these difficult questions in accordance with behavioral
realism.> Our general goal is to educate those in the legal profession who are

1. Judge Mark W. Beanert, 2 coauthor of this article, is a Unired States District Court Judge in the
Northern Districr of lowa,

2. Behavioral realism is a school of thaught that asks the law to account for more accurate models of
human cogniton and behavior, Sz, eg, Jery Kang & Kristin Lane, Swing 7hrough Colorblindruss: Impliit
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unfamiliar with implicit bias and its consequences. To do so, we provide a current
summary of the underlying science, contextualized to criminal and civil litigation
processes that [ead up to and crescendo in the courtroom. This involves not only
a focused scientific review but also a step-by-step cxamination of how ¢riminal
and civil trials proceed, followed by suggestions designed to address the harms.
Woe seek to be useful to legal practitioners of good faith, including judges, who
conclude that implicic bias is a problem {one among many) but do not know quite
what to do about it. While we aim to provide useful and realistic strategies for
those judges already persuaded thar implicit bias is a legitimate concern, we also
hope to provoke those who know less about it, or are more skeptical of its relevance,
10 consider these issucs thoughtfully.

We are obviously not 4 random sample of researchers and practitioners; thus,
we cannot claim any representative status. That said, the author team represents a
broad array of experience, expertise, methodology, and viewpoints. In authoring
this paper, the team engaged in careful deliberations across topics of both consen-
sus and dissensus.” We did not entirely agree on how to frame questions in this
field or how to answer them. That said, we stand collectively behind what we have
written. We also believe the final work product reveals the benefits of such cross-
disciplinary and cross-professional collaboration.

Part I provides a succinet sciendfic introduction to impiicit bias, with some
important theoretical clarifications. Often the science can seem too abstract, espe-
cially 1o nonprofessional scientsts. As a corrective, Part IL applies the science to two
trajectories of bias relevant to the courtroom. One story follows a criminal defendant
path; the other story follows a civil employment discrimination path. Pare II1

Bias and the Law, 538 UCLA L. REV. 465, 490 (2010); Linda Hamilton Krieger & Susan T. Fiske,
Bebavieral Realism in Employment Diserimination Laws Implicit Bias and Disparase Treatment, 94
CALIF. L. REV. 997, 997-1008 {2006). Jon Hanson and his coauthors have advanced similar
approaches under the names of “critical realism,” *situationism,” and the “law and mind sciences.”
See Adam Benforado, Frames of Injustice: The Bias We Overfook, 85 IND. 1), 1333, 1339 n.28 (2010)
{listing papers).

3. This paper arost out of the seccond symposium of PULSE: Program on Understanding Law,
Sticnce, and Evidence at UCL.A School of Law, on March 3—4, 2011. We brought together leading
scientists (including Anthony Greenwald, the inventor of the Implicit Association Test), federal
and state judges, applied researchers, and legal academnics to explore the stre of the science regarding
implicit bias research and to examine the various instirudonal responses to date. The Symposium
also raised possibilitics and complications, ranging from the theoretical to practical, from the legal to
the sdentific. Afiera day of public preseatations, the author wam met in 2 fill-day closed session 1o cnft
the outlines of this paper. Judge Michael Linfield of the Los Angeles Superior Court and Jeff
Rachlinski, Professor of Law at Comell Law School, panicipated in the svmposium but could nos
join the suthor teum. Their absence should not be viewed as cither agreement or disagreement with
the contents of the Article.
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examines different intervention strategics to counter the implicit biases of key
players in the justice system, such as the judge and jury.

I. IMPLICIT BIASES

A. Empirical Introduction

Over the past thisty years, cognitive and social psychologists have
demonstrated that human beings think and act in ways that are often not rational.
We suffer from a long litany of biases, most of them having nothing to do with
gender, ethnicity, or race. For example, we have an oddly stubborn tendency to
anchor to numbers, judgments, or assessments to which we have been exposed
and to use them as a starting point for future judgments—even if those anchors are
objectively wrong.* We exhibit an endowment effect, with irrational attachments
to arbitrary initial distributions of property, rights, and grants of other entitlements.’
We suffer from hindsight bias and believe that what turns out to be the case today
should have been easily foreseen yesterday.® The list of empirically revealed biases
goes on and on. Indeed, many legal academics have become so familiar with such
heuristics and biases that they refer to them in their analyses as casually as they
refer to economic concepts such as transaction costs.”

One type of bias is driven by attirudes and stercotypes that we have about
social categories, such as genders and races. An afitude is an association between
some concept (in this case a social group) and an evaluative valence, either positive
or negative.® A sferepfype is an association between a concept (again, in this case a
social group) and a trait’ Although interconnected, attitudes and stereotypes

4., See Jon D, Hansen & Douglas A, Kysar, Taking Behuvioralism Seviously: The Problem of AMarket
Menipulation, 74 NY.U. L. REV, 630, 667 (1999) {dcsecibing anchoring}.

8. See generally Russell Korobkin, The Endowment Effeet and Legal Awalysis, 97 N, UL L. REV.
1227 (2003).

6. See gemeralfy DANIEL KAHNEMAN, THINKING, FAST AND SLOW (2011); Jeftrey J. Rachlinski,
Pasitive Prycholagical Theory of fufying i Hindsight, 65 U. CHI L. REV, 371 (1998).

7. Ser, ey, Russell B. Korobkin & Thomas §. Ulen, Law and Bebavioral Scicnee: Removing the
Rationality Assumption From Lt and Economies, 88 CALIF. L. REV. 1051 (2000); Donald C.
Langevoort, Behavioral Theories of fudgment and Decivion Muking in Legal Scholarship: A Litcrature
Review, 51 VAND. L. REV. 1499 (1998).

8. Inbothcomunon and expert usage, sometimes the word “prejudice™ is used to describe 2 negative s-
tude, especially when it is strong in magnitude.

9. If the association is neardy perdect, in thar almost every member of the social group has that teaig, then
we think of the mait less as a stereotype and mare as a defining anribute. Typically, when we use the
word “stercotype,” the correlation berween social group and wit is far from perfeer. $ee Anthony G.
Greenwald & Linda Hamilton Krieger, Duplieis Blax: Seientific Forndations, 94 CALIF, L. REV. 945,
949 (2006).
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should be distinguished because a positive artirude does not foreclose negative ste-
reotypes and vice versa. For instance, one might have a positive overall attitude
toward African Americans and yet stll associate them with weapons. Or, one
might have a positive stercotype of Asian Americans as mathematically able bur still
have an overall negative attitude towards them.

The conventional wisdom has been that these social cognitions—attitudes
and stereotypes about social groups—are explicit, in the sense that they are both
consciously accessible through introspection and endorsed as appropriate by the
person who possesses them. Indeed, this understanding has shaped much of
current antidiscrimination law. The conventional wisdom is also that the social
cognitions that individuals hold are relatively stable, in the sense that they operate
in the same way over time and across different situations,

However, recent findings in the mind sciences, especially implicit social
cognition {ISC),'* have undermined these conventional belicfs. As detailed
below, attitudes and stereotypes may alse be implicit, in the sense that they are not
consciously accessible through introspection. Accordingly, their impact on a person’s
decisionmaking and behaviors does not depend on that person's awareness of
possessing these attitudes or stereotypes. Consequently, they can function automat-
ically, including in ways thar the person would not endorse as appropriate if he or she
did have conscious awareness.

How have mind scientists discovered such findings on matters so latent or
implicit? They have done so by innovating new techniques that measure implicit
attitudes and stereotypes that by definition cannot be reliably self-reported. Some
of these measures involve subliminal priming and other weatments that are not
consciously detected within an experimental setting. Other instruments use reac-
tion time differences between two types of tasks-—one that seems consistent with
some bias, the other inconsistent—as in the Implicit Association Test (IAT).*

10.  Implicit social cognition {I5C) is a field of psychology that examines the mental processes thar affect
social judgments but operate without conscious awareness or conscious control. See generally Kristin
A. Lane, Jerry Kang & Mahzarin R. Banaji, tmpficis Secial Caguition and Law, 3 ANN. REV. L. &
S0C. 5¢1, 427 (2007). The tenm was first used und defined by Antheny Greenwald and Mahzarin
Banaji. Sez Anthony G, Greenwald & Mahzarin R, Banaji, Tmplicit Social Copnition: Attitudes, Self
Esteesm, amd Stareotypes, 102 PSYCHOL. REV. 4 (1995).

11 See Anthony G. Greenwald et al, Meayuring Indiadual Diffevences in Impficit Cognition: The Implicit
Assaciation Test, 74 | PERSONALITY & SOC. PSYCHOL. 1464, 145466 {1998) (introducing the
Implicit Associatan Test (IAT)). For more information on the IAT, see Brian A. Nosek, Anthony
G. Greenwald & Mahzarin R Banaji, T Implicit Associntion Ter ar Age 72 A Methodologicol and
Coneepiual Review, fn AUTQMATIC PROCESSES IN SOCIAL THINKING AND BEHAVIOR 265
(John A. Bargh ed., 2007).
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The well-known JAT is a sorting task that measures time differences
between schema-consistent pairings and schema-inconsistent pairings of concepts,
as represented by words or pictures. For example, suppose we want to test whether
there is an implicit stereotype associating African Americans with weapons. Ina
schema-consistent run, the participant is instructed to hit one response key when
she secs 2 White face or a harmless object, and another response key when she sces
an African American face or a weapon. Naotice that the same key is used for bosh
White and harmless item; a different key is used for 4ork African American and
weapon. Most people perform this task quickly.

In a schema-inconsistent run, we reverse the pairings. In this iteration, the
same key is used for both White and weapon; a different key is used for both
African American and harmless item. Most people perform this task more slowly.”
Of course, the order in which these tasks are presented is always systematically
varied to ensure that the speed of people’s responses is not affected by practice. |
The time differential berween these runs is defined as the implicit association effect
and is statistically processed into standard units called an IAT D score.”?

Through the IAT, social psychologists from hundreds of laborateries have
collected enormous amounts of data™ on reaction-time measures of “implicit
biases,” 2 term we use to denote implicit attitudes and implicit stereotypes. According
to these measures, implicit bias is pervasive (widely held),' large in magnitude (as
compared to standardized measures of cxplicit bias),"” dissociated from explicit
biases {(which suggests that explicit biases and implicit biases, while related, are

12, Jes Brian A. Nosek eral,, Pervasiveness and Corvelares of Implicit Attitscdes and Stercotypes, 18 EUR.
REV. SOC. PSYCHOL. 1, 17 (3007},

13.  This D score, which ranges from —2.0 to 2.0, is a standardized score, which is computed by
dividing the IAT effect as measured in milliseconds by the standard deviations of the partidpans’
latencies pooled across schema-consistent and -inconsistent conditions. Ser, #g., Anthony Greenwald
et al., Understanding and Using the Tmplicie Arsociation Test: I An Improved Seoring Algorithm, 83
J. PERSONALITY & SOC, PSYCHOL. 197 (2003). If an individual's IAT D score is divided by its
standard deviation of the population that has taken the test, the result is interpremble as the
commonly used eftect siwe measure, Cohen's 4.

14.  The most prorminent datase is collected at PROJECT IMPLICTT, hup//projectimplicit.org {fast visited
Mar, 22, 2012) {providing free online tests of automartic associations}. For 1 broad analwsis of this
dutaset, see Nosek et al,, supra note 12,

15.  Lane, Kang & Banaji, pra note 10, at 437,

16. Cohen's d 1 a standardized unit of the size of a swtsdcal effect. By convention, social sentists mark
(.20, 0.50, and 0.80 as srnall, mediarn, and large effect sizes. The LAT effect, as measured in Cohen's d,
on various stereotypes and ardrdes range from medium to large. See Kang & Lane, supre note 2, ar
474 n.35 (discussing data from Project Implicit). Moreover, the effect sizes of implicit bins aguinst
social groups are frequenty larger than the effect sizes produced by explicic bins measures. See i ar
474-75 hl. 1.



implicit Bias in the Courtroom 1131

separate mental constructs),”” and predicts certain kinds of real-world behavior.™
What policymakers are now keen to understand are the size and scope of these
behavioral effects and how to counter them~—by altering the implicit biases themselves
and by implementing strategies to attenuatce their effects. -

Useful and current summaries of the scientific evidence can be found in both
the legal and psychological literatures. For example, in the last volume of this
law review, Jerry Kang and Kristin Lane provided a summary of the evidence
demenstrating that we are not perceptually, cognitively, or behaviorally colorblind."®
Justin Levinson and Danielle Young have summarized studies focusing on jury
decisionmaking.® In the psychology journals, John Jostand colleagues responded
10 sharp criticism? that the IAT studies lacked real-world consequences by
providing a qualitative review of the literature, including ten studies thar no
managet should ignore. Further, they explained how the findings are entirely
cansistent with the major tenets of twentieth century sodal cognitive psycholo
In a quantitative review, Anthony Greenwald conducted 2 meta-analysis of IAT
studies—which synthesizes all the relevant scientific findings—and found that
implicit attitudes as measured by the IAT predicted certain types of behavior,
such as anti-Black discrimination or intergroup discrirmination, substantially better
than explicit bias measures.™

Instead of duplicating these summaries, we offer research findings that are
specific to implicit bias leading up to and in the courtroom. To do so, we chart

17.  Ser Anthony G. Greenwald & Brian A. Nosek, Avtituding! Disiotiation: What Does 1t Mean?, in
ATTITUDES: INSIGHTS FROM THE NEW hJJ’IJC!T MEASURES 65 (Richard E. Pemty, Russell E.
Fazie & Pablo Brifc! eds., 2008).

18.  See Kang 8 Lane, supra note 2, at 481-90 (discussing evidence of bissed behavior in perceiving smiles,
respanding o threats, screening resurnes, and body language).

19.  Ser Kong B Lane, supra note 2, at 473-90; see alto David L. Fuigman, Nilanana Dasgupta & Ceciliz
L. Ridgeway, A Matter of Fit: The Lo of Diserimination and the Science of Implicit Bias, 39 HASTINGS
L.). 1389 (2008).

20, Se Justin D. Levinson & Danielle Young, Different Shades of Bias: Skin Tone, fmplicst Racial Bias, and
Judgments of Ambiguows Evidence, 112 W, VA L. REV, 307, 31926 {2010,

21, See eg, Gregory Mitchell & Philip E. Tedock, Antidisarimination Liw and the Perils of Mindveading,
67 QMO §T1. LJ. 1023, 1108-10 {2006).

22, Set, 28, John T, Jost et al., The Existenre of Implici Prejudice Is Beyond Reasonable Deubt: A Refutatisn
of {dvolegical and Methodological Qbjections and Executive Summary of Tem Studies That No Muanager
Sthordd Ignere, 29 RES. ORGANIZATIONAL BEHAV. 39, 41 (2009).

23, Seed

24, &r Anthony G. Greenwald et ab, Understanding and Using the Implicit Assucintisn P T Mota~
Analysis afPredzmw Falidity, 97 |. PERSONALITY & SOC. PSYCHOL. 17, 19-20 (2009). Implicit
artirude scores predicted behavior in this donain atan average correlation of r=0.24, whereas explicit ntti-
e scores had correlations at an average of r=0.12. See &/ ar 24 thl.3.
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out two case trajectories—one criminal, the other civil. That synthesis appears in
Part 11 ‘

B. Theoretica! Clarification

But before we leave our introduction to implicit biss, we seek to make some
theoretical clarifications on the reladonships between explicit biases, implicit biases,
and structural processes that are all involved in preducing unfairness in the
courtroom. We do so because the legal literature has flagged this as an important
issue.” In addition, a competent diagnosis of unfairness in the courtroom requires
disentangling these various processes. For instance, if the end is to counter discrim-
ination caused by, say, expiicit bias, it may be ineffective to adopt means that are
better tatlored to respond to implicit bias, and vice versa.

We start by clarifying terms. To repeat, explicic biases arc atdtudes and stere-
otypes that are consciously accessible through intrespection and endorsed as appro-
priate. If no social norm against these biases exists within a given context, a person
will freely broadcast them to others. But if such a norm exists, then explicit
biases can be concealed to manage the impressions that others have of us. By
contrast, implicit biases are attdtudes and stereotypes that are not consclously acces-
sible through introspection. If we find out that we have them, we may indeed
reject them as inappropriate.

Above, we used the labels “explicit” and “implicit” as adjectives to describe
mental constructs—attitudes and stereotypes.  Readers should recognize that these
adjectives can also apply to research procedures or inscuments.  An explicit
mstrument asks the respondent for a direct self-report with no attempt by
researchers to disguise the mental construct that they are measuring. An example
is a straighdorward survey question. No instrument perfectly measures 2 mental
construct. In fact, one can often casily conceal one's explicit bias as measured
through an explicit instrument. In this way, an explicit instniment can pootly meas-
ure an explicit bias, as the test subject may choose not to be candid abour the
beliefs or attitudes at issue.

By contrast, an implicit instrurnent does not depend on the respondent’s
conscious knowledge of the mental constructs that the researcher is infernng from
the measure. An example is a reaction-time measure, such as the IAT. This does
not necessarily mean that the respondent is unaware that the IAT is measuring bias.

25.  Ser generally Ralph Richard Binks 8¢ Richard Thompson Ford, (Fow) Daes Uneonscious Bices
Maiters: Laren, Politic, and Rocial Inequality, 538 EMORY L] 1053 (2009); Stephen M. Rich, Againss
Prejudice, 80 GEO, WASH. [.. REV. 1 (2011).
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It also does not mean that the respondent is actually unasvare that he or she has
implicit biases, for example because she has taken an IAT before or is generally
aware of.the research literature. To repeat, no instrument perfectly measures any
mental construct, and this remains true for implicit instruments. One might, for
instance, try to conceal Implicit bias measured through an implicit instrument,
but such faking is often much harder than faking cxplicit bias measured by an
explicit instrument.?®

Finally, besides explicit and implicit biases, another set of processes that
produce unfairness in the courtroom can be called “structural.”  Other names
include “institutional” or “societal.” These processes can Jock in past inequalities,
reproduce them, and indeed exacerbate them even without formally wreating
persons worse simply because of artitudes and stereotypes about the groups to
which they belong.” In other words, structural bias can produce unfairness even
though no single individual is being treated worse right now because of his or her
membership in a particular social category.

Because thinking through biases with respect to human beings evokes so much
patential emotional resistance, sometimes it is casier to apply them to something
less fraught than gender, race, religion, and the like. So, consider a vegetarian’s
biases against meat. He has a negative attitude (that is, prejudice) toward meat.
He also believes that cating meat is bad for his health (a stereotype). He is aware of
this attitude and stereotype. He also endorses them as appropriate. Thar is, he
feels that it is okay to have a negative reaction to meat. He also believes it accurate
enough to believe that meat is generally bad for human health and that there is no
reason to avoid behaving in accordance with this belief. These are explicit biases.

Now, if this vegetarian is running for political office and campaigning in a
region famous for barbecue, he will probably keep his views to himself. He could,
for example, avoid showing disgust on his face or making critical comments when
a plate of ribs is placed in front of him. Indeed, he might even rake a bite and
compliment the cook. This is an example of concealed bias (explicit bias that is
hidden to manage impressions).

26, See, eg, Do-Yeong Kim, Foluntary Conrrollability of the Implicit Aupciatian Test (AT}, 66 SOC.
PSYCHOL. Q. 83, 95-96 (2003).

27, JSes eg, Michelle Adams, fntergronp Rivalry, Anti-Competitive Conduct and Affirmative Actian, 82 B.UL
L. REV. 1089, 1117-22 (2002} {applying lock-in theory w explain the incqualities berween Blacks
and Whites in cducation, housing, and employment); john a, powell, Stnucsural Racism: Building
Upen the Insights of fabn Calmore, B6 N.C. L. REV. 791, 795-800 (2008) {adopting a sysrems
approach to deseribe structured racialization); Daria Roithmayr, Barriers o Entry A Markel Lock-In
Mode! of Diserimination, 86 V. L. REV. 727, 743-48 (2000) (describing lock-in theory, drawing on
antitrust law and conceprs).
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Consider, by contrast, another vegetarian who has recently converted for
environmental reasons. She proclaims explicitly and sincerely a negative attitude
toward meat. But it may well be that she has an implicit attitude that is still slightly
positive. Suppose that she grew up enjoying weekend barbecues with family and
friends, or still likes the taste of steak, or first learned to cook by making roasts,
Whatever the sources and causes, she may still bave an implicitly positive atitude
toward meat. This is an impficit bias,

Finally, consider some eating decision that she has to make at a loca] strip
mall. She can buy a salad for $10 or a cheeseburger for $3. Unfortunacely, she has
only 35 to spare and must car. Neither explicit ner implicit biases much explain
her decision to buy the cheescburger. She simply lacks the funds to buy the salad,
and her need to eat trumps her desire to avoid meat. The decision was not
driven principally by an attitude or stercotype, explicit or implicit, but by the price.
But what if a careful historical, economic, political, and cultural analysis revealed
multifarious subsidies, political kickbacks, historical contingencies, and econo-
mies of scale that accumulated in mutually reinforcing ways to price the salad much
higher than the cheeseburger? These various forces could make it more instru-
mentally rational for consumers to eat cheeseburgers. This would be an example
of structural bias in favor of meat.

We disentangle these various mechanisms—explicit attitudes and stereotypes
{sometimes concealed, sometimes revealed), implicit attitudes and stereotypes, and
structural forces—because they pose different threats to fairness everyivhere,
including the courtroom. For instance, the threat to fairness poscd by jurors with
explicit negative attitudes toward Muslims but who conceal their prejudice o
stay on the jury is quire different from the threat posed by jurors who perceive
themselves as nonbiased but whe nevertheless hold negative implicir stereotypes
about Muslims. Where appropriate, we explain how certain studies provide evi-
dence of one type of bias or the other. In addition, we want to underscore that
these various mechanisms—explicit bias, implicit bias, and structural forces—are
not mutually exclusive.® To the contrary, they may often be mutually reinforc-
ing. In focusing on implicit bias in the courtroom, we do not mean to suggest

28, G eg. GLENNC. LOURY, THE ANATOMY OF RACIAL INEQUALITY 23-30 (2002) {discussisg self
weinforcing stercotypes); john powell & Rachel Godsil, finplicit Bias Insights as Precondditions to Structural
Change, POVERTY & RACE, Sept/Oct, 2011, at 3, 6 {mxplaining why “implicic bias insights are
erucial to addressing the substantive inequalities that result from structurat mealizagon”).
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that implicit bias is the only or most important problem, or that explicit bias
(revealed or concealed) and structural forces are unimportant or insignificant.”

II.  TwO TRAJECTORIES

A. The Criminal Path

Consider, for example, some of the crucial milestones in a criminal case
flowing to trial. First, on the basis of a crime report, the police investigate particular
neighborhoods and persons of interest and ultimately arrest a suspect.  Second,
the prosecutor decides to charge the suspect with a particular crime. Third, the
judge makes decisions about bail and pretdal detention. Fourth, the defendant
decides whether to accept a plea bargain after consulting his defense artorney,
often a public defender or court-appointed private counsel. Fifth, if the case goes
to trial, the judge manages the proceedings while the jury decides whether the
defendant is guilty. Finally, if convicted, the defendant must be sentenced. At
each of these stages,*® implicit biases can have an important impact. To maintain
a managesble scope of analysis, we focus on the police encounter, charge and plea
bargain, trial, and sentencing.

1. Police Encounter

Blackness and criminality. 1f we implicitly associate certain groups, such as
African Americans, with certain attributes, such as criminality, then it should not
be surprising that police may behave in a manner consistent with those implicit
stercotypes. In other words, biases could shape whether an officer decides to stop
an individual for questioning in the first place, elects to interrogate briefly or at
length, decides to frisk the individual, and concludes the encounter with an arrest
versus a warning.*' These biases could contribute to the substantial racial dispar-
ities that have been widely documented in policing.*

29, See Jerry Kang, Implicit Bias and the Piohback Fram the Leff, 54 ST. Louis U. LJ. 1139, 11468
(2010} {specitically rejecting complaint that bmplicit bias analysis must engage in reductionizm).

30.  The number of stages is somewhar arbitrary,  We could have listed more stages in a finer-grained
dmeline or vice versa,

31.  Devon W. Carbado, (EJruing the Fouréh Amendment, 100 MICH, L. REV, 946, 976~77 (2002).

32, Seq g, Dianna Hunt, Ticker 20 TroubleWheelr of Infustice/Certain Areas Are Ticket Traps for
Minorities, HOUS, CHRON., May 14, 1995, a1 A1 (analvzing sivreen million Texas driving records
and finding that minority drivers straying into White neighborhoods in Texas's major urban areas
were nwice as likely as Whites to gee waffic violutions); Sam Vincent Meddis 8¢ Mike Snider, Drug
War Focused on Blacks, LISA TQDAY, Dee. 20, 1999, at 1A (reporting findings from a 1989 UL
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Since the mid—twentieth century, social scientists have uncovered empir-
ical evidence of negative artitudes toward African Americans as well as stereotypes
about their being violent and criminal.”® Those biases persist today, as measured
by not only explicit but also implicit instruments.™

For example, Jennifer Eberhardt, Philip Goff, Valerie Purdie, and Paul
Davies have demonstrared a hidirectional activation between Blackness and crimi-
nality.”” When participants are subliminally primed® with a Black male face (as
opposed to a White male face, or no prime at all), they are quicker to distinguish
the faint outline of 2 weapon that slowly emerges out of visual static”” In other
words, by implicitly thinking Blact, they more quickly saw a weapon.

Interestingly, the phenomenon also happens in reverse. When subliminally
primed with drawings of weapons, participants visually attended to Black male
faces more than comparable White male faces.™ Rescarchers found this result not
only in a student population, which is often criticized for being unrepresentative
of the real world, but also among police officers.” The research suggests both that

Today study thar 41 percent of those arrested on drug charges were Aféican American whereas 15
percent of the drug-using populadon is African American); Billy Portectield, Dera Ratse Question:
Is the Drug War Rucisef, AUSTIN AM. STATESMAN, Dec. 4, 1994, ar Al (citing study showing that
African Americans were over seven times more likely than Whites to be arrested on drug charges in
Travis County in 1993). :

33. S generally Pavida G. Devine & Andrew |. Elliot, Are Racial Stereotypes Reafly Fading? The
Princetan Trilogy Revisited, 21 PERSONALITY 50C, PSYCHOL. BULL. 1139 {1995).

34, In a seminal paper, Paticia Dievine demonstrated that being subliminally primed with stere-
otypically “Black” wards prompted participants to evaluate ambiguous behaviar as more hostile. See
Paricia G. Devine, Sterronper and Prejudice: Their Automatic and Controtled Companents, 56 ).
PERSONALITY & SOC. PSYCHOL. 5 (1989). The priming words included “Negroes, lazy, Blacks,
blues, thythm, Africa, stercotype, ghewo, welfare, basketball, unemployed, and plancation.” Jd. at
10, Those who received a heavy dose of priming (80 percent stercotypical words) interpreted a person’s
actions as more hastile than those who received a milder dose (20 percent). fed at 11-12; ser nfso John
A Bargh cval., Awtornacicity of Social Beburvior: Direct Effécts of Trait Construct and Stereotype Atizuttion
an Action, 71 J. PERSONALITY & 50C. PSYCHOL. 230, 238-39 (19946).

36, See Jennifer L. Eberharde et ak, Secing Black- Race, Crime, and Visual Processing, 87 J. PERSONALITY
& S0OC. PSYCHOL. 876 (2004).

36.  The phowograph flashed for only thirty milliscconds. . at R79,

37, Seeid at 879-80. There was a 21 percent drop in perceptual threshold berween White face primes
and Black face primes. "This was measured by counting the number of frames (out of a tond of 41)
thar were required before the panticipant recognized the outlines of the weapon in both conditions.
There was a 8.8 frame difference between the two conditions. fi at 881,

38, Visual arendance was measured via a dot-probe paradigm, which requires participants to indicate on
which side of the screen a dot flashes, The idea is that if a respondent is already looking at one
face (for example, the Black photogrph}, he or she will see a dor flagh near the Black photograph
faster. See i at 881 {describing dor-paradigm as the gold standard in visual attention measures),

39, Ser id at B85-87 (describing methads, procedures, and results of Study 4, which invohved sivty-one
police officers who were 76 percent White, 86 percent male, and who had an average age of forty-twa).
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the idea of Blackness triggers weapons and makes them casier to see, and, simul-
taneously, that the idea of weapons triggers visual attention to Blackness. How
these findings translate into actual police work is, of course, still speculative. Ata
minimum, however, they suggest the possibility that officers have an implicic
association between Blackness and weapons that could affect both their hunches
and their visual arention.

Even if this is the case, one might respond that extra visual artention by
the police is not too burdensome. But who among us enjoys driving with a police
cruiser on his or her tail?*® Mareaver, the increased visual attention did not
promote accuracy; instead, it warped the officers’ perceptual memories, The sublim-
inal prime of weapons led police officers not only to look more at Black faces but
also to remember them in a biased way, as having more stereotypically African
American features. Thus, they “were more likely to falsely identify a face thar was
more stereotypically Black than the target when they were primed with cime
than when they were not primed,™

We underscore a point that is so obvious that it is easy to miss. The primes
in these studies were all flashed sudfiminally. Thus, the behavioral differences in
visually attending to Black faces and in remembering them more stereotypically
were all triggered implicitly, without the participants’ conscious awareness.

Shooter bias. The implicit association between Blackness and weapons has also
been found through other instruments, including other priming tasks™ and the [AT.
One of the tests available on Project Implicit specifically examines the imphicit
stereotype between African Americans (as compared to European Americans)
and weapons {as compared to harmless items), That association has been found
to be strong, widespread, and dissociated from explicit self-reports.

Skeptics can reasonably ask why we should care about minor differentials
berween schema-consistent and -inconsistent pairings that are often no more
than a half second. Bur iv is worth remembering that a half second may be all

In this study, the ¢rime primes were not pictures but words: "violent, aime, stop, investigate, arvest,
seport, shoot, capiure, chase, and apprehend.” fo at 886.

40.  Ser Carbado, s note 31, at 96667 (describing existential burdens of heightened police surveiflance).

41, Eberhardt et al,, supra note 35, ar 887,

42.  8ee B. Keith Payne, Prejudice and Percepiion: The Role of Automatic and Controlled Processer in
Misperceiving @ Weapon, 81 J. PERSONALITY & SOC. PSYCHOL. 181, 185-86 (2001). The
study deployed a priming paradigm, in which a photograph of a Black or White face was flashed to partic-
ipants for two hundred milliscconds. Tmmediately thereafier, participants were shawn picmures of guns
or wolbs. . ar184, When primed by the Black face, participants identified guns faster, Jid ar 185.

43.  For N=§5,742 participuns, the average LAT D) score was 0.37; Cohen's #=1.00. By contrust, the self-
reported association (that Is, the expliciz stereotype measure) was Cohen's o=0.31. See Mosek et al,, supra
note 12, at 13 tbl.2,
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the time a police officer has to decide whether to shoot. In the policing context,
that half second might mean the difference between life and death.

Joshua Correll developed a shooter paradigm video game in which partic-
ipants are confronted with photographs of individuals {targets) holding an object,
superimposed on various city landscapes® 1f the object is a weapon, the
participant is instructed to press a key to shoot. If the object is harmless (for
examnple, a walle), the participant must press a different key to holster the weapon.
Correll found that participants were quicker to shoot when the targer was Black
as compared to White.*® Also, under time pressure, participants made more
mistakes (false alarms} and shot more unarmed Black targets than unarmed
White targets, and failed to shoot more armed White targets (misses) than armed Black
targets."® Interestingly, the shooter bias effect was not correlated with measures
of explicit personal stercotypes.’” Correll also found comparable amounts of
shooter bias in African American participants™® This suggests that negative attitudes
toward African Americans are not what drive the phenomenon,*

The shooter bias experiments have also been run on actual police officers,
with mixed results. In one study, police officers showed the same bias in favor of
shooting unarmed Blacks more often than unarmed Whites that student and
civilian populations demonstrated®® In another study, however, although police
officers showed a similar speed bias, they did not show any racial bias in the

44,  Joshua Correlf et al,, The Police Qfficer’s Dilerima: Using Etbnicity to Disambigate Potentilly
Threatening Individuals, 83 ]. PERSONALITY 8 50C. PSYCHOL. 1334, 1315-17 (2002} (describing
the procedure).

45. [l a1 1317,

46. I at 1319, For qualificarions about how the researchers discarded outliers, see Jerry Kang, Trgian
Harseq of Race, 118 HARY, L. REV. 1489, 1493 n.16 (2005). Subsequent studies have confirmed
Correll's general findings. See, e.g., Anthony G. Greenwald et al,, Targetr of Discrimination: Effects
of Rate on Resporses to Weapons Holders, 39 |. EXPERIMENTAL $SOC. PSYCHOL. 399 (finding
similar results).

47.  Correll ¢t al,, supro note 44, at 1323, The scales used were the Modern Racism Scale, the
Diseriminacion and Diversity Scale, the Motivation o Control Prejudiced Responding Seale, and some
questions from the Right-Wing Authoritariznism Scale and the Personal Need for Structure Scale for
good measure. Jd ar 1321, These are survev instruments that are commonly used in social
psychological research. Shooter bias was, however, correlated with measures of socieral stere-
otypes—ihe stereotypes that other peaple supposedly held. fa. ar 1323,

48, Seeid ac 1324,

49, On explicit amitude instwumenss, Affican Americans show on average substantial in-group
preference (over Whites), On implicic amirude instruments, such as the IAT, Aftican Americans bell
curve around zero, which means that they show no preference on average. Ser Brian A. Nosck,
Mahzarin R. Banaji 8 Anthony G. Greenwald, Hartesting fmpdicit Graup Attitudes and Befiefi From
a4 Demonstrarion Web Sitr, 6 GROUP DYNAMICS: THEOQRY RES. 8 PRACTICE 101, 105-06 (2002).

50. e E. Ashby Plant & B. Michelle Peruche, The Consequences of Rave for Police Qfficers’ Responses to
Ciriminal Subjects, 16 PSYCHOL. SCL. 180, 181 (2005},
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most important criterion of accuracy. In other words, there was no higher emor
rate of shooting unarmed Blacks as compared to Whites.”!

Finally, in a study that directly linked implicit stereotypes {with weapons) as
measured by the IAT and shooter bias, Jack Glaser and Eric Knowles found
that “{i]ndividuals possessing a relatively strong stereotype linking Blacks and weap-
ons {one standard deviation above the mean IAT] clearly show the Shooter
Bias.”? By contrast, recall that Correll found no such correlation with explicit
stereotypes. These findings are consistent with the implicit stereotype story. Of
course, it may also be true that participants were simply downplaying or concealing
their explicit bias, which could help explain why no correlation was found.

In sum, we have evidence that suggests that implicit biases conld well influ-
ence various aspects of policing. A fairly broad set of research findings shows that
implicit biases (as measured by implicit instruments) alter and affect numerous
behaviors that police regulady engage in——visual surveillance, recall, and even
armed response.’® Ir should go without saying that explicit biases, which often
undergird unspoken policies of racial profiling, alse play an enormous role in the
differential policing of people of color. It also should go without saying that
virious structural forces that produce racially scgregated, predominantly minority
neighborhoods that have higher poverty and crime rates also have 2 huge impact on
racialized policing. Nevertheless, we repeat these points so that readers intemnalize
the idea thar implicit, explicit, and structural processes should not be deemed
murnually exclusive.

2. Charge and Plea Bargain

Journalistic investigations have uncovered some statistical evidence that
racial minorities are treated worse than Whites in prosecutors’ charging decistons.”

51, SeeJoshua Correll et al., Aavsr the Thin Biue Line: Police Officers and Reciad Bias in the Decision o Shoot,
92 J. PERSONALITY & SOC. PSYCHOL, 1006, 1010-13, 1016-17 (2007) (describing the results
from two studies).

52, Jack Glaser & Eric D, Knowles, Iniplics Motivation to Coniral Prefudicr, 44 ]. EXPERIMENTAL SOC.
PSYCHOL. 164, 169 (2008).

53.  For discussions in the law reviews, with some treatment of implicit biases, see Alex Geisinger,
Rethinking Profiling: A Cognitive Model of Biag and fts Legal Inplications, 86 OR. L. REV. 657, 66773
(2007) (providing a cognitive model based on auromatic <ategonization in accordance with behav-
joral realism).

54.  For example, in San Jose, a nowspaper investigation concluded that our of the almost seven hundred
thousand criminal cases reposted, “at virally every stage of pre-trial negotiation, whites are more
successful thun non~whites.” Ruth Marcus, Raciel Bias Widely Seep in Criminal fustice System;
Regearch Qfien Supporis Black Peveptions, WASH, POST, Mav 12, 1992, at A4, San Francisco
Public Defender Jeff Brown commented on racial stercotyping: “It's a fecling, You've got a aice
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Of course, there might be some legitimate reason for those disparities if, for
example, minorities and Whites are not similarly situated on average. One way
to examine whether the mesits drive the disparate results is to control for everything
except some irrclevant attribute, such as race. In several studics, rescarchers used
regression analyses to conclude that race was indeed independently correlated with
the severity of the prosecutor’s charge.

For example, in a 1985 swdy of charging decisions by prosecutors in Los
Angeles, researchers found prosecutors more likely to press charges against
Black than White defendants, and determined that these charging disparities
could not be accounted for by race-neutral facrors, such as prior record, seri-
ousness of charge, or use of a weapon.®® Two studies also in the late 19805, one in
Florida and the other in Indiana, found charging discrepancies based on the race
of the victim.** At the federal level, a U.S. Sentencing Commission report found
that prosecutors were more apt to offer White defendants generous plea bargains
with sentences below the prescribed guidelines than to offer them to Black or
Latino defendants.™

While these studies are suggestive, other studies find no disparate reatment.™
Morcover, this kind of statistical evidence does not definitively tell us that biases

person screwing up,” as 0ppcmd to feeling that ‘this minority is on a wack and evenwally thev're
going to end up in state prison.™ Christopher FL Schimict, Why Pl Sargaing Reflect Hins, SAN Jose
MERCURY NEWS, Dec. 9, 1991, at 1A; see afio Christopher Johns, The Color of Justice: More and
Mere, Rasearch Shows Minarities Arent Treated the Same as Anglos &y the Criminal fustive System, ARIZ.
REPUBLIC, July 4, 1993, at C1 {citing severd reports showing dispasate treatment of Blucks in the
eriminal justice system).

55.  See Michael L. Radeler & Glenn L. Pierce, Raee and Prosecutorial Diseretien in Homidde Cases, 19
Law & S0CY REV, 587, 615-17 (1985).

568, Ser Kenneth B. Nunn, The "Darden Dilemimu’: Shauld African Americans Prosecute Crimes?, 68
FORDHAM L. REV. 1473, 1493 {2000} (citing Martha A. Myers & John Hagan, Privase and Public
Trouble: Prosecstors and' the Aliscation of Court Resources, 26 SOC. PROBS, 439, 4147 (1979)},
Radelet & Pierce, supra note 55, at 615-19,

57,  LEADERSHIP CONFERENCE ON CIVIL RIGHTS, JUSTICE ON TRIAL: RACIAL DISPARITIES IN
THE CRIMINAL JUSTICE SYSTEM 12 n.41 {2000), availeble at hup/ fwhvw.protecteiviliights.ong/pdf/
reports/justice.pdfl (ciding U.S. SENTENCING COMMN, SPECIAL REPORT TO COMGRESS:
COCAINE AND FEDERAL SENTENCING POLICY (1995)) ser alio Kevin McNally, Race and Federal
Death Penaity: A Nonexistent Problem Gets Worse, 53 DEPAUL L. REV. 1615 {2004) (compiling snudies
on the death penaly).

58. S eg, Jeremy D, Ball, [s &7 a Prosecutor’s World2 Determinants of Count Bargaining Docisians, 22 [.
CONTEMP. CRIM. JUST. 241 {2006) (finding no corelation betwren race and the willingness of
prosecutors to reduce charges in order to obrain guilty pleas but acknowledging that the study did not
include evaluation of the original arrest report); Cyndy Caravelis et ab., Race, Ethunicity, Threat, and
the Destgnation of Career Offenders, 2011 JUST. Q. 1 (showing that in some counties, Blacks and Latinos
are more likely than Whites with similar profiles ro be prosecuted as career offenders, but in other
counties with different demagraphics, Blacks and Tatinos have 1 lesser fikelihood of such prosecution).

»
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generally or implicit biases specifically produce discriminatory charging decisions
or plea offers by prosecutors, or a discriminatory willingness te accept worse plea
bargains on the part of defense attorneys. The best way to get evidence on such
hypotheses would be to measure the implicit biases of prosecutors and defense
attorneys and investigate the extent to which those biases predict different
treatment of cases otherwise identical on the merits.

Unfortunately, we have very litdle data on this frorft. Indeed, we have no
studies, as of yet, that look at prosecutors’ and defense attorneys’ implicit biases
and artempt to correlate them with those individuals’ charging practices or plea
bargains. Nor do we know as much as we would like about their implicit biases
more generally. But on that score, we do know something. Start with defensc
attorneys. One might think that defense attorneys, repeatedly put into the role of
interacting with what is often a disproportionately minority clientele, and often ideo-
logically committed to racial equality,” might have materially different implicit
biases from the general population. But Ted Eisenberg and Sheri Lynn Johnson
found evidence to the contrary: Even capital punishment defense attorneys show neg-
ative implicit attitudes toward African Americans.% Their implicit attitudes toward
Blacks roughly mirrored these of the population at large.

What about prosecutors? To our knowledge, no one has measured specifi-
cally the implicit biases held by prosecutors.® Thar said, there is no reason to

59,  See Gordon B, Moskowits, Amanda R. Salomon & Constanee M. Tavlor, Preconuciously Controlling
Stereotyping: Implicitly Activared Egalitavian Goals Prevent the Activation of Stereatypes, 18 SOC.
COGNITION 151, 155-36 (2000} {showing that "chronic cgalitarians” whe are personally commirred
to removing bias in themsclves do not exhibit implicit anitudinal preference for Whites over Blacks).

60.  Ser Theodore Eisenberg & Sheri Lynn Johnson, Jrmplicit Racial Attitudes of Death Peralty Lowyers,
53 DEPAUL L. REV. 1539, 1545-55 (2004). The rescarchers used a paper-pencil LAT that measured
artitudes abour Blacks and Whites. fe a1 1543-45. The defense atomeys displaved hiases that were
comparable to the rest of the population. Il at 1553, The findings by Moskowitz and colleagues,
nipranote 59, sit in some tension with findings by Eiscabery and Johnson, It is possible thar defense
atormeys are not chronic egalitarians and/or that the specific practice of eriminal defense work
exagerbates inplicit biases even wnong chronit egalindans.

61 In some conwous, prosecutors have resisted revealing information potentially related o heir
biases. For example, in Uhited Stafes v Armsirong, 517 U8, 456 (1996), defendants filed o metion to
dismiss the indictment for selective prosecution, irguing that the U5 Anormey prosecuted vistually
all African Americans charged with crack offenses in federal court bur left all White crack defendants
to be prosecuted in stare court, resulting in much longer sentences for identical offenses. £ ar 460-61.
The claim fundered when the ULS. Anomey's Office resisied the defendants’ discovery motion
concerning criteria for prosecuorial decisions and the ULS. Supreme Court upheld the ULS. Aromey's
Office’s refusal to provide discovery. I at 459-62. The Court held that, prior to being entitled
even o discovery, defendants chiming selective prosecution cuses based on race must produce credible
evidence thar “similarly situated individuals of a different race were not prosecuted.” £ at 465,
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presume attorney exceptionalism in terms of implicit biases.”  And if defense
attorneys, who might be expected 10 be less biased than the population, show typ-
ical arounts of implicit bias, it would seem odd to presume that prosecutors would
somehow be immune. If this is right, there is plenty of reason to be concerned
about how these biases might play out in practice.

As we explain in greater detail below, the conditions under which implicit
biases translate most readily into discriminatory behavior are when people have
wide discretion in making quick decisions with little accountability. Prosecutors
function in just such environments.® They exercise tremendous discretion to
decide whether, against whom, and at what level of severity to charge a particu-
lar crime; they also influence the terms and likelihood of a plea bargain and the
length of the prison sentence—all with little judicial oversight. Other psycholog-
ical theories—such as confrmation bias, social judgeability theory, and shifting
standards, which we discuss below*—reinforce our hypothesis that prosecutorial
decisionmaking indeed risks being influenced by implicit bias.

3. Trial

a. Jury

If the case goes to the jury, what do we know about how implicit biases
might influence the factfinder’s decisionmaking? There is a long line of research
on racial discrimination by purors, mostly in the criminal context, Notwithstand-
ing some mixed findings, the general research consensus is that jurors of one
race tend to show bias against defendants who belong to another race (“racial
outgroups”). For example, White jurors will treat Black defendants worse than
they weat comparable Whire defendants. The best and most recent meta-analysis
of laboratory juror studies was performed by Tara Mitchell and colleagues, who
found that the fact that a juror was of a different race than the defendant influenced

62, Several of the authors have conducted training sessions with artomeys in which we run the IAT in
the diys Jeading up 1o the training. The results of these JATs have shown that attorneys harbor biases
that are similar w those harbored by the rest of the population. One recent study of 1 related population,
Jaw students, confinmed that they too harbor imphicit gender biases.  Ser Justin D, Levinson &
Dapielle Young, Inplicit Gender Bias in the Legal Profession: A Empirieat Study, 18 DUKE J. GENDER
L. 8 POLY 1, 28-31 (2010}

63.  See Robert ). Smith & Justin D). Levinson, The Impact of Implicit Racial Bias on the Exercise of
Prosecutorial Diswvetion, 35 SEATTLE L. REV, 795 (2012} (undertaking a step-by-step consideration
of how prosecurorial discretion may be fraught with implicic bias).

64.  Seeinfra Part LB,
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both verdicts and sentencing.** The magnitude of the effect sizes were measured
conservatively®® and found to be small (Cohen’s d=0.092 for verdicts, d=0.185 for
sentencing).®’

Burt effects deemed “smalf” by social scientists may: nonetheless have huge
consequences for the individual, the social category he belongs to, and the entire sodi-
ety. For example, if White juries rendered guiity verdicts in exactly 80 percent of
their decisions,*® then an effect size of Cohen'’s d=0.095 would mean that the rate
of conviction for Black defendants will be 83.8 percent, compared to 76.2 percent
for White defendants. Put another way, in one hundred otherwise identical
trials, eighr more Black than White defendants would be found guiley.**

One might assume that juror bias against racial outgroups would be greater
when the case is somehow racially charged or inflamed, as opposed 1o those
instances when race does not explicitly figure in the criime. Interestingly, many
experiments have demonstrated just the opposite. Sam Sommers and Phoebe
Ellsworth explain the counterintuitive phenomenon in this way: When the case is
racially charged, jurors—who want to be fair—respond by being more careful
and thoughtfil about race and their own assumptions and thus do not show bias
in their deliberations and outcomes. By contrast, when the case is not racialy
charged, even though there is a Black defendant and & White victim, jurors are
not especially vigilant about the possibility of racial bias influencing their

65. Tars L. Mitchell et al., Racia/ Bias in Meck Juror Decision-Meaking: A Meta-dnalyti: Revie of
Defendant Treatment, 29 Law & HuM. BEHAV, 621, 627-28 (2005). The meta-analysis processed
thirty-four juror verdict studies (with 7397 parsicipants) and sixteen juror sentencing studies (with
3141 participants). fd at 625, All studics involved experimental manipulation of the defendants
race. Multirace participant samples were separated our in order to maintain the study's definition of
racial hias as a juror's differential reatment of a defendant whe belonged to a racial cutgroup. See i

66. Swdics that reported nonsignificant results {p>0.05) far which effect sizes could not be caloulated
were given effect sizes of 0.00. 14

67. ldar629,

68.  See TRACY KYCKELHAMN & THOMAS H. COMEN, US, DEFT OF JUSTICE, BUREAU OF
JUSTICE STATISTICS, NCJ 221152, FELONY DEFENDANTS IN LARGE URBAN COUNTIES,
2004, ar 1, 3 (2008), available ar htrp:/bjs.ojp.usdoj.gov/content/pub/pd HfdlucO4.pdf (“Seventy-nine
peecent of erials resulted in 2 guilty verdict or judgment, including 82% of bench trials and 76% of
jury trials,™); see afie THOMAS H. COHEN & TRACEY KYCKELHAHN, US. DEFT OF JUSTICE,
BUREAU OF JUSTICE STATISTICS, NCJ 228944, FELONY DEFENDANTS IN LARGE URBAN
COUNTIES, 2006, at 1 (2010}, awitablz ai hrepi//bjs.ojp.usdoj.gov/cantens/pul:/pdf/ fdlucl6. pdf
(reporting the “typical” outcome as three vut of four trials resulting in convictions).

69.  This wanslation between effect size 4 values and outcomes was described by Rober Rosenthal &
Donald B. Rubin, A §imple, General Purpose Dispiny of Magrinuds of Experimental Effet, 74 ). EDUC.
PSYCHOL. 166 {1982).

70.  See ey, Samuel R, Sommers & Phacbe C. Ellsworth, "Race Safience” in furor Decivion-pabing:
Misconceptions, Clarifications, und Unanswered Questions, 27 BEHAV. 5CI. &1, 595 (2009).
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decisionmaking. These findings are more consistent with an implicit bias than a
concealed explicit bias explanation.”

So far, we know that race effects have been demonstrated in juror studies
(sometimes in counterintuitive ways}), but admittedly little is known about “the
precise psychological processes through which the influence of race oceurs in the
legal context.”™ Qur default assumption is juror unexceptionalism—given that
implicit biases generally influence decisionmaking, there is no reason to presume
that citizens become immune to the effects of these biases when they serve in the
role of jurors. Leading scholars from the juror bias field have expressty raised the pos-
sibility that the psychological mechanisms might be “unintentienal and even
non-constious processes.””

Some recent juror studies by Justin Levinson and Danielle Young have
tried to discntangle the psychological mechanisms of juror bias by using the IAT
and other methods. In one mock juror study, Levinson and Young had partic-
ipants view five photographs of a crime scene, including a surveillance camera
photo that featured a masked gunman whose hand and forearm were visible. For
half the participants, that arm was dark skinned; for the other half, thar arm was
lighter skinned”* The participants were then provided twenty different picces of
trial evidence. The evidence was designed to produce an ambiguous case regarding
whether the defendant was indeed the culprit. Participants were asked to rate
how much the presented cvidence tended to indicate the defendant’s guilt or inno-
cence and to decide whether the defendant was guilty or not, using both a scale of
guilty or not guilty and a likelihood scale of zero to one hundred.”

The study found that the subtle manipulation of the skin color altered how
jurors evaluated the evidence presented and also how they answered the crucial
question “How guilty is the defendant?” The guilt mean score was M=66.97 for

71 Ser Sumuel R Sommers & Phoebe C. Ellsworth, Waite furar Bias: An Inuestigation of Prefudice
Against Black Dgfendants in the American Courtreom, 7 PSYCHOL. PuB. POLY & L. 2(1, 255
(2001); Sarmuel R Sornmers & Phoche C. Ellswarth, Race in the Courtroom: Porecptions of Guilt and
Dispositional Attritaitions, 26 PERSONALITY & SOC. PSYCHOL. BULL. 1367 (2000). That said,
one could sell hold 1o an explicit biay story in the following way: The juror has 2 negative attinide or
stereotype that he is consciously aware of and endorses. Bur he knows it is not socially acceptable
50 he conceals i, When a case is racially charged, racial bias is more salient, so other jurors will be on
the lookout for bias. Accordingly, the juror conceals it even more, all the way up to making sure that
his behavior is completely mace neutral, This explicit bias story  not matually exclusive with the
implicit bias story we are telling.

72,  Samuel R Sommers, Race and the Devision-Making of Juries, 12 LEGAL 8 CRIMINOLOGICAL
PSYCHOL. 171, 172 (2007). )

73. I arl7s.

74, Lavinson & Young, supra note 20, ar 332-33 {describing experimental proceduscs).

75, Il ar334. .
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dark skin and M=56.37 for light skin, with 100 being “definitely guilty.”™ Measures
of explicit bias, including the Modern Racism Scale and feeling thermomerers,
showed no statistically significant correlation with the participants’ weighing of the
evidence or assessment of guilt.”” More revealing, participants were asked to recall
the race of the masked robber (which was a proxy for the light or dark skin), but
many could not recall it.” Moreover, their recollections did not corrclate with their
judgments of guilt.” Taken together, these findings suggest that implicit bias—not
explicit, concealed bias, or even any degree of conscious focus on race—was influ-
encing how jurors assessed the evidence in the case.

In fact, there is even clearer evidence that implicit bias was at work
Levinson, Huajtan Cai, and Young also constructed a new IAT, the Guily~Not
Guilty IAT, w0 test implicit stereotypes of African Americans as guilty (not innocent).
They gave the participants this new IAT and the general race attitude IAT. They
found that participants showed an implicit negatve attitde toward Blacks as well
as a small implicit stereotype between Black and guilty.®' More important than the
bias itself is whether it predicts judgment. On the one hand, regression analysis
demonstrated that a measure of evidence svaliation was a function of both the
implicit attitude and the implicit stereotype.” On the other hand, the IAT scores
did not predict what is arguably more important: guilty verdicts or judgments of
guilr on a more granular scale (from zero to one hundred).® In sum, a subte change

76. e id ar 337 (confirming thar the difference was staustically significant, F=4.40, p=0.034, 4=0.52},

77.  Id ar338.

78.  This finding built upon Levinson's previous experimental study of implicit memoary bias in legal
decisionmaking. Sez Justin D. Levinson, Forgotten Rarial Equality: Implicié Bias, Decisionmaking, and
Mimenembering, 57 DUKE [L.]. 345, 398-406 (2007) {finding that study participants miscemembered
wial-refevant facts in racially biased ways).

79.  Levinson & Young, supra note 20, ar 338,

80.  Justin D. Levinson, Huajian Cai & Danielle Young, Guilry by Implicit Bias: The Guity—Net Guilty
Implicit Association Test, 8 OHIO ST. . Crim. L. 187 (2010},

81 Id ar204. For the acieude IAT, D=0.21 (<0.01). Jd at 204 n.87. For the Guilt—Not Guilty EAT,
D=0.18 (p<0.01). o ar 204 n.83. A

82. Paricipants rated each of the twenty pieces of informadgon (evidence) in terms of its probiry
regarding guilt or innocence on a 1-7 scile. This produced 1 tord *evidence evaluation” score that could
range berween X0 (least wnounr of evidence of guilt) to 140 (grentesty. Jd wt 202 n.70 (cimtion
omined), The greater the Black = guilty stereotype or the greater the negative ardrude toward Blacks, the
higher the guilty evidence evaluation. The ulmare regression equation was: Evidence = 8858 + 5.74x
BW + 6,61 x GI +9.11 x Al + e {where BW stands for Black or White suspect; G1 stands for guilyy
stercotype JAT score; Al stands for race atdwude IAT score; ¢ stands for error). £ at 206, In
normalized unis, the implidt stercogpe B=0.25 (p<0.05); the implicit aminede B=0.34 (p<0.01);
adjusted R*=0.24. See id at 206 nn.93-95.

83, Kl ar206 n95.



1146 59 UCLA L. REv. 1124 (2012)

in skin color changed judgments of evidence and guil; implicit biases measured
by the LAT predicted how respondents evaluated identical pieces of information.

We have a long line of juror research, as synthesized through a meta-
analysis, revealing that jurors of one race treat defendants of another race worsc with
respect to verdict and sentencing. According to some experiments, that difference
mighr take place more often in experimental settings when the case is nos racially
charged, which suggests that participants who seek to be fair will endeavor
correct for potential bias when the threat of potential race bias is obvious. Finally,
some recent work reveals that certain IATSs can predict racial discrimination in the
evaluation of evidence by mock jurors. Unfortunately, because of the incredible
difficultics in research design, we do not have studies that evaluate implicit bias in
real criminal mials. Accordingly, the existing body of research, while smongly sug-
gestive, provides inferential rather than direct support that implicit bias accounts for
some of the race effects on conviction and sentencing.

b. Judge

Obviously, the judge plays a crucial role in various aspects of the trial, exer-
cising important discretion in setting bail® deciding motions, conducting and
deciding whar can be asked during jury selection, ruling on the admissibility of
evidence, presiding over the trial, and rendering verdicts in some cases. Again, as
with the lawyers, there is no inherent reason to think that judges are immune
from implicit biases. The extant empirical evidence supports this assumption.™ Jeff
Rachlinski and his comuthors are the only researchers who have measured the
implicit biases of actual trial court judges. They have given the race attitude JAT to
judges from three different judicial districts. Consistent with the general popula-
tion, the White judges showed swrong implicit arttudes favoring Whites over Blacks.®

84, See lan Ayres 82 Joel Waldfogel, A Market Tost for Race Discrimination in Bail Setting, 46 STAN. L.
REV. 987, 997 (1994) (finding 35 percent higher bail amounts for Black defendants after controlling
for eleven other variables besides race).

85, Judge Bermety, a former cvil righis lawyer, shases his unnerving discovery of his own disappointing
AT resules in Mark W, Bennent, Unruveling the Gordian Knot of Impficit Bigs in fury Selection: The
Prodicms of fudge-Dominuted Voir Dire, the Failed Promise of Bason, and Proposed Solutions, 4 ARV,
L. & POLY REv. 149, 150 (2010).

86.  Ses [effrey ], Rachlinski eval., Does Unconscious Racial Bias Affect Trinl Judges?, 84 NOTRE DAME
L. REV, 1195, 1210 (2009). Whitc judges {V=85) showed an IAT effect M=216 ms (with a
smndard deviation of 201 ms). 87.1 pereent of them were quicker to soit in the schema-consistent
arrangement than in the schema-inconsistent one. Black judges (#=43) showed a small bias A7=26
ms {with a standard deviation of 208 ms). Only 44.2 percent of Black judges were quicker 1o sort in
the schemna-consistent arrangement than in the schema-inconsistent one. See id
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Rachlinski and colleagues investigared whether these biases predicted behav-
joral differences by giving judges three different vignettes and asking for their
views on various questions, ranging from the likelihood of defendant recidivism to
the recommended verdict and confidence fevel. Two of these vignettes revealed
nothing about race, although some of the judges were subliminally primed with
words designed to trigger the social category African Amenican. The third vignette
explicitly identified the defendant (and victim) as White or Black and did not use
subliminal primes. After collecting the responses, Rachlinski er al. analyzed whether
judges weated White or Black defendants differendy and whether the IAT could
predict any such difference.

They found mixed results, In the two subliminal priming vignettes, judges
did not respond differently on average as a function of the primes. 1n other words,
the primes did not prompt them to be harsher on defendants across the board as
prior priming studies with nonjudge populations had found®” That said, the
researchers found a marginafly statistically significant interaction with IAT scores:
Judges who had a greater degree of implicit bias against Blacks (and relative
preference for Whites) were harsher on defendants (who were never racially identi-
fied) when they had been primed {with the Black words). By contrast, those judges
who had implicit attirudes in favor of Blacks were less harsh on defendants when
they received the prime.®

In the third vignette, a battery case that explicitly identfied the defendant as
one race and the victim 4s the other,”” the White judges showed equal likelihood
of convicting the defendant, whether identified as White or Black. By contrast,
Black judges were much more likely to convict the defendant if he was identified
as White as compared to Black. When the researchers probed more deeply to
scc whar, if anything, the IAT could predice, they did not find the sort of interaction
that they found in the other two vignettes—in other words, judges with strong
implicit biases in favor of Whites did not treat the Black defendant more harshly.”®

Noticing the difference between White and Black judge responses in the
third vignette study, the researchers probed still deeper and found a three-way
interaction between a judge’s race, a judge's IAT score, and a defendant’s race. No
effect was found for White judges; the core finding concerned, instead, Black

87. Se¢ Sandrma Grabam & Brian 8. Lowery, Priming Unconscions Ractal Stevcotypes Abowt Addolascent
Offenders, 28 LAW & HUM. BEHAV, 483 (2004).

8B.  Ser Rachlinsld exal., spra note 86, at 1215, An ordered Jogit regvession was pedformed between the
Jjudge’s disposition against the priming condition, IAT score, and their nteraction. The interaction
term was murginally significant at p=0.07. Sev id a1 121415 n.94.

89.  This third vignete did not use any subliminal primes,

90.  Seeid at 1202 nA4l.
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judges. Those Biack judges with a stronger Black preference on the TAT were
less likely to convice the Black defendant (as compared to the White defendant);
correlatively, those Black judges with a White preference on the IAT were more likely
to convict the Black defendant.”

It is hard to make simple sense of such complex findings, which may have
been caused in part by the fact thar the judges quickly sniffed out the purpose of the
study—to detect racial discrimination.” Given the high motivation not to pedform
race discrimination under research scrutiny, one could imagine that White judges
might make sure to correct for any potential unfairness. By contrast, Black
judges may have felt less need to signal racial faimess, which might explain why
Black judges showed different behaviors as a function of implicit bias whereas White
judges did not.

Put another way, data show that when the race of the defendant is
explicidy identified to judges in the context of 2 psychology study (that is, the third
vignette), judges are strongly motivated to be fair, which prompts a different
response from White judges (who may think to themselves “whatever clse, make
sure not to trear the Black defendants worse”) than Black judges {who may
think “give the benefit of the doubt to Black defendants”). However, when race is
not explicitly identified but implicitly primed (vignettes one and two), perhaps
the judges’ motivation to be accurate and fair is not on full alert. Notwithstand-
ing all the complexity, this study provides some suggestive evidence that implicit
attitudes may be influencing judges’ behavior.

4. Sentencing

There is evidence that African Americans are treated worse than similarly
situated Whites in sentencing, For example, federal Black defendants were sen-
tenced to 12 percent longer sentences under the Senténeing Reform Act of
1984,” and Black defendants are subject disproportionately to the death penaley.®

91, [fdat1220n.il4.

92,  Seeid av 1223,

93, §re Duvid B. Mustard, Racial Etbnic, and Gender Disparitias in Sentencing: Fuidence From the U5,
Federal Courts, 44 [.L. 8 ECON. 285, 300 (2001) (examining federal judge sentencing under rhe
Sentencing Reform Act of 1984}

94.  §ee V5. GEN. ACCOUNTING OFFICE, GAQ GGD-%0-57, REPORT TO THE SENATE AND
HOUSE COMMITTEES ON THE [UDICIARY, DEATH PENALTYSENTENCING: RESEARCH
INDICATES PATTERN OF RACIAL DiSPARITIES (1990 (finding killers of White victims receive
the death penalty more often than killers of Black viciims); David C. Baldus et ab, Racial
Discrimination and the Death Penalty in the Post-Furman Lra: An Empiricol and Legal Quervicw,
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Of course, it is possible that there is some good reason for that difference, based
on the merits. One way to check is to run experimental stidies holding everything
constant except for race.

Probation officers. In one study, Sandra Graham and Brian Lowery sublimi-
nally primed police officers and juvenile probation officers with words celated to
African Americans, such as “Harlem” or “dreadlocks.” This subliminal priming
led the officers to recommend harsher sentencing decisions.” As we noted above,
Rachlinski et al. found no such effect on the judges they tested using a similar bur
not identical method.” But, at least in this study, an effect was found with
police and probation officers. Given that this was a subliminal prime, the merits
could not have justificd the different evaluations.

Afrocentric features. rene Blair, Charles Judd, and Kristine Chapleau took
photographs from a database of criminals convicted in Florida® and asked partic-
ipants to judge how Afrocentric both White and Black inmates looked on a scale of
one to nine.” The goal was to see if race, facial features, or both correlated with
actual sentencing. Using multiple regression analysis, the researchers found thar
after controlling for the seriousness of the primary and additional offenses, the race of
the defendant showed no statistical significance.”” In other words, White and Black
defendants were sentenced without discrimination based on race. According to the

With Reeent Findings From Philadelshia, 83 CORNELL L. REV. 1638, 1710-24 {1998) (finding
mixed evidence that Black defendants are more likely to receive the death sentence).

95,  See Graham & Lowery, smpra note 87,

96. Priming studies are quite sensitive 1o details. For example, the more subliminat a prime is {in ime
duration and in frequency}, the less the prime tends 1o stick (the smaller the etfects and the faster it
dissipares). Rachlinski et al. identified some differences between their experimental proceduse and thae
of Graham and Lowery’s. Se Rachlinsks et al,, srgpre note 86, ar 1213 n88. Interestingly, in the Rachlinski
study, for judges from the eastern conference (seventy judges), 4 programming ervor made their sublim-
inal primes last only siry-four milliseconds. By conwrast, for the wostern conference (forry-five
judges), the prime lasted 153 milliseconds, which was close o the duration used by Graham and
Lowery (150 milliseconds), Se i at 1206 (providing numerical count of judges’ prime); i, at 1213
n.84 (identifying the programming error). Graham and Lowery wrote thar they selected the priming
durations through extensive pilot testing “to arrive at a presentation time that would allow the
primes to be detectable butnot identifiable.” Grahum & Lowesy, supra note 87, nt 489, Tvis possible
that the trancared priming duration for the eastem conference judges contributed to the different
findings between Rachlinski e al. and Graham and Lowery.

97. e Irene V. Blair cv al,, The Influence of Afrocentric Facial Features in Criminal Semtencing, 15
PSYCHOL. SCI. 674, 675 (2004) (selecting a sample of 100 Black inmates and 116 White inmates).

98.  I{ 21676, Afrocentric meant full lips, broad nose, relatively darker skin color, and cusdy hair. Ttis what
participants socially understood to leok African without any explicit instruction or definition. See id
avé74nl.

99, Id atb76.
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rescarchers, this is a success story based on various sententing reforms specifically
adopted by Florida mostly to decrease sentencing discretion.'®

However, when the researchers added Afrocentricity of facial features into
their regressions, they found a curious correlation. Within each race, either Black
or White, the more Afrocentric the defendant looked, the harsher his punishment.'®
How much so? If you picked a defendant who was one standard deviation above
the mean in Afrocentric features and compared him to another defendant of the
same race who was one standard deviation below the mean, there would be a sen-
tence difference of seven to eight months between them, holding constant any
difference in their actual crime.'®

Again, if the research provides complex findings, we must grapple with a
complex story. On the one hand, we have good news: Black and White defen-
dants were, overall, sentenced comparably. On the other hand, we have bad
news: Within each race, the more stereotypically Black the defendant looked,
the harsher the punishment. What might make sense of such results?  According
to the researchers, perhaps implicit bias was responsible.' If judges arc motivated to
avoid racial discrimination, they may be on guard regarding the dangers of treating
similarly situated Blacks worse than Whites. On alest to this potential bias, the
judges prevent it from causing any discriminatory behavior. By contrast, judges have
no conscious awareness that Afrocentric features might be triggering stereotypes
of criminality and violence that could influence their judgment. Without such
awareness, they could not explicitly control or correct for the potential bias.'*' 1f
this explanation is correct, we have further evidence that discrimination is
being driven in part by implicit biases and not solely by explicit-but-concealed biases.

* ok

Where does this whirlwind tour of psychological rescarch findings leave us?
In each of the stages of the criminal trial process discussed, the empirical research

100. fd arb77.

101, [ ar 67677, Jennifer Eberhardt and her calleagues reached consistent tindings when she used the
same Florida photograph dataser to examine how Black defendants were sentenced o death, After
performing a median split on how stereatypical the defendant looked, the top half were senrenced o
death 57.5 percent of the time compared 1o the bottom half, which were sentenced to death only 24.4
percent of the time.  See Jennifer L. Eberharde et al., Looking Deathrwarthy: Perceived Stereotypicality
of Black Defendants Predicts Capital-Seniencing Quitomes, 17 PSYCHOL, SCIL. 383, 384 (2006).
Interestingly, this effiect was not observed when the vicdm was Black. §ee i, ar 385,

102, Ser Blair evul., supra note 97, a: 677-78.

103, Seeid 21678 (hypothesizing that “perhaps an equally pernicious arxd less controllable process [is] at work)

104, Seeid av 677,
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gives us reason to think that implicit biascs—atdtudes and beliefs that we are not
directly aware of and may not endorse~—could influence how defendants are
treated and judged. Wherever possible, in our description of the studies, we have
tried to provide the magnitude of these effects. But knowing precisely how much
work they really do is difficult. If we seek an estimate, reflective of an entire
body of research and not any single study, one answer comes from the Greenwald
meta-analysis, which found that the IAT (the most widely used, but not the
only measure of implicit bias} could predict 3.6 percent of the variation of the behav-
ior in Black-White behavioral domains.’®

Should that be deemed 2 lot or a little? In answering this question, we
should be mindful of the collective impact of such biases, integrated over time
(per person) and over persans (across all defendants).” For a single defendant,
these biases may surface for various decisionmakers repeatedly in policing, charg-
ing, bail, plea bargaining, pretrial motions, evidentiary motions, witness credibility,
lawyer persuasiveness, guilt determination, sentencing recommendations, sentenc-
ing itsclf, appeal, and so on. Even small biases at each stage may aggregate into
a substantial effect.

To get a more concrete sense, Anthony Greenwald has produced a simula-
tion that models cumulating racial disparities through five sequential stages of
criminal justice—arrest, arraignment, plea bargain, trial, and sentence. It sup-
poses that the probability of arrest having commirted the offense is 0.50, that
the probabllity of conviction at trial is 0.75, and that the effect size of implicit
bias is £=0.1 at each stage. Under this simulation, for a crime with a2 mean sentence
of 5 years, and with a standard deviation of 2 years, Black criminals can expect a
sentence of 2.44 years whereas White criminals can expect just 1.40 vears."” To
appreciate the full social impact, we must next aggregate this sort of disparity a
second time over all defendants subject to racial bias, out of an approximate annual

105, See Greenwald et al,, supra note 24, at 24 thi3 (showing that correlation between race attirede JAT
(Black/Whisc) and behavior in the meta-analysis is 0.236, which when squared equals 0.056, the
percentige of varince explained).

106. See Ruchlinski et al, mipra note 86, at 1202; Jerry Kang & Mahzarin Banaji, Fuir Measires: A
Bebavigral Realist Revision of ‘dffirmative Action,” 94 CALIF. L. REV, 1063, 1073 (2006).

107. The simulation is available at Sinmdation: Cromudating Racial Disparities Through 5 Sequential Stages of
Criminal fustice, hrpi//Faculywashingron.eduw/ageg/UCLA_PULSE simulationsdsx (lase visited
May 15, 2012). Tf in the simuladon the effect size of race disarimination at cach step is increased
frem r=0.1 1o r=0.2, which is less than the average effect size of mee discrimination effects found in
the 2009 meta-analysis, see supra note 105, the mtio of expected yrars of sentence would inerease 10
3.11 vears (Black) to 1.01 vears (White).
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total of 20.7 million state criminal cases'™ and 70 thousand federal criminal cases.'*

And, as Robert Abelson has demonstrated, even small percentages of variance
explained might amount to huge impacrs.’™

B. The Civil Path

Now, we switch from the criminal to the civil path and focus on the
trajectory of an individual'"? bringing suit in a federal employment discrimination
case—and on how implicit bias might affect this process. First, the plaintiff, who is
a member of a protected class, believes that her employer has discriminarted against
her in some legally cognizable way.'*? Second, after exhausting necessary adminis-
trative remedies,'” the plaintiff sues in federal court. Third, the defendant tries o
terminate the case before trial via a motion to dismiss for failure to state a claim
under Federal Rule of Civil Procedure (FRCP) 12(b)6). Fourth, should that
fail, the defendant moves for summary judgment under FRCP 36. Finally, should
that motion also fail, the jury renders a verdict after trial. Again, at each of these

108. Ser ROBERT C. LAFOUNTAIN ET AL., COURT STATISTICS PROJECT, EXAMINING THE WORK
OF STATE COURTS: AN ANALYSIS OF 2009 STATE COURT CASELOADS 3 (2011), available at
hap:/Awww.courtstatistics,org/FlashMicrosites/CSP/images/CSP2009. pdl.

105, See Rachlinski eral., supra note 86, at 1202.

110. Ser Robert P. Abelson, A Vuriunce Explariation Paradox: When a Little It a Lot, 97 PSYCHOL. BULL.
129, 132 {1985} (explaining that the batsing average of a (.320 hirter or 2 0.220 himer predices only
1.4 percent of the variance explained for a single at-but producing cither a hit or no-hit).  Some
discussion of this appears in Kang & Lane, mpra note 2, ac 489, |

111, We acknowledge that Wai-Mart Storer, Inc. v. Dukes, 131 8. Cr. 2541 (2011), made it much more
difficult to certify large classes in employment discrimination cases. Ser i at 2553-54 (holding that
statistical eviderwe of pender disparities combined with a sociologist’s analysis that Wal-Mart's
corporate culrure made it vulnerable to gender bias was inadequate to show thar members of the
putative class had 1 common claim for purposes of ¢lass centification under FED. R. Civ. P. 23(b)).

112. For exumple, in a Titke VII cause of action for disparate aremtment, the plaintiff must demonstrate an
adverse employment action “because of” the plaintiff’s “race, color, religion, sex, or national origin.”
42 US5.C, § 2000c-2(a)(1) (2006), By contrast, in a Tide VII cause of action for disparate impat, the
plaintiff challenges facially neutral policies that produce a disparate impact on protected populations, Ser
Griggs v. Duke Power Co,, 401 US, 424, 431 (1971). We recognize that emplayment diserimination
law is far more complex than presented here, with different elements for different stute und federal
causes of actiort.

113. The US. Equal Employment Oppertunity Comemission (EEOC) process Is critical in practical
terms because the failure to file a claim with the EEOC within the quite short statute of limitations
(either 180 ar 300 days depending on whether the judsdiction has a state or local fair employment
agency) or to timely file suir after resorting to the EEOQC results in an automatic dismissal of the
claim. However, neither EEOC inaction nor an adverse determination preclude privite suit. Sz 2
CHARLES SULLIVAN & LAUREN WALTER, EMPLOYMENT DISCRIMINATION LAW AND
PRACTICE § 12.03(B), at 672 (4th ed. 2012).
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stages,'™ implicit biases could potentially influence the outcome. To maintain a
manageable scope of analysis, we focus on employer discrimination, pretrial adju-
dication, and jury verdict,

1. Employer Discrimination

For many, the most interesting question is whether implicit bias helped
cause the emplover to discriminate against the plaintiff. There are good reasons
to think that some negative employment actions are indeed caused by implicit
biases in what tort scholars call a “but-for” sense. This but-for causation may be
legally sufficient since Title VIT and most state antidiscrimination statutes require
only a showing that the plaintiff was treated less favorably “because of” a protected
characteristic, such as race or sex.!”® But our objective here is not 1o engage the doc-
trinal"* and philosophical questions'!” of whether existing antidiscrimination laws
do or should recognize implicit bias-actuated discrimination. We also do not
address what sorts of evidence should be deemed admissible when plaintiffs attempt
to make such a case at trial''® Although those questions are critically imporrtant, our

114, As explained when we introduced the Criminal Path, the number of stages identified is somewhat
arhitrary. We could have lisied more or fewer stages.

115. Section 703(a) of Tite VI of the 1964 Civil Rights Act states that “[ije shali be an unfawful
employment practice for an employer to fail or refuse to hire or to discharge any individual, or otherwise
1o discriminate agninst any individual . . . because of fan] individual’s mce, color, religion, scx, or national
origin.” 42 ULS.C. § 2000e-2(a)(1).

116. For discussion of legal implications, see Faigman, Dasgupta & Ridgewnay, mpsa note 19; Linda
Hamilon Krieger, The Cantent of Orr Categorier: A Coynitive Bins Approach to Disaimination and Eqat
Employment Opportunity, 47 STAN. L. REV, 1161 (1995}, Krieger & Fiske, supre note 2,

317. For a philosophical analysis, sec Pamick 8. Shin, Liadility for Unconwsciows Diserimination? A Thaught
Experiment in the Theory of Ermployment Diserimination Law, 62 HASTINGS L] 67 (2010).

118. For eample, there is considerable disagreenent on whether an expert should be allowed 1o westify thar
4 particular case is an instnce of implicir bias. This issue is part of a much larger debate regarding
scientists’ ability to make reasonable inferences about an individual case from group data.  John
Monshan and Laurens Walker first pointed our thar scientific evidence often comes to coust at ewo
different levels of generality, one general and onc specific. See Lanrens Walker 8¢ John Monahan,
Sotial Framewerks: A4 New Use of Soctal Seienee in Law, 73 VA L. REV. 559 (1987). For instance,
in a case involving the acauracy of an eyewimess identification, the general question might coneern
whether eyewiraess identifications that are cross-racial are less reliable than same-race iden-
tifications; the specific question in the case would involve whether the cross-racial identification in
this case was accurate. Inrerested in social science evidence, Monahan and Walker referred to this
15 "'socia) framework” evidence, though their fundamental insight cegarding frameworks applics to all
wdeniific evidence. In the context of implicit biases, then, generad research amply demonsmates the
phenomenon in the populadon. Flowever, in the courtroom, the issue opically concerns whether 1
particular decision or action wus a product of implicit bias.

As 4 scientific mater, knowing that a phenomenon exists in a populadon does nor necessarily
mean tta scientist can reliably say that i was manifest in a particular case, This has led w0 a debare as o



1154 59 UCLA L. Rev. 1124 (2012)

task is more limited—to give an cmpirical account of how implicitr bias may
potentially influence a civil litigation trajectory.

Qur belief that implicit bias causes some employment discrimination is based
on the following ecvidence. First, tester studies in the field—which involve sending
identical applicants or applications except for some trait, such as race or gender—~
have generally uncovered discrimination. According to a summary by Mark Bendick
and Ana Nunes, there have been “several dozen testing studies” in the past two
decades, in multiple countries, focusing on discrimination against various
demographic groups (including women, the elderly, and racial minorities).’”
These studies consistently reveal typical “net rates of discrimination” that range
from 2040 percent.' In other words, in 20-40 percent of cases, employers treat
subordinated groups (for example, racial minorities) worse than privileged groups
(for example, Whites) even though the testers were carefully controlled to be iden-
tically qualified.

Second, although tester studies do not distinguish between explicit versus
implicit bias, various laboratory experiments have found implicit bias correlations
with discriminatory evaluations. For example, Laurie Rudman and Peter Glick
demonstrated that in certain job conditions, participants treated a sclf-promoting
and competent woman, whormn the researchers termed “agentic,” worse than an

whether experts should be limited to wstfving only o the general phenomenon or should be allowed
to opine on whether a particular case is an instance of the general phenomenon. This is a
complicated issue and scholars have weighed in on both sides. For opposition to the use of expen
testimony that a specific case is an instance of implicit bias, sce Frigman, Dasgupta & Ridgewny,
supra note 19, ar 1394 (“The rescarch . . . does not demonstrate that an expert can validly determine
whether implicit bias caused 3 specific employment decision.”}; and John Monahan, Laurens Walker
& Gregory Mitchell, Contextua! Euvidence of Gender Diserimination: The Auwendance of “Social
Frameworks,” 94 VA. L. REV. 1715, 1719 (2008) {*{ Testirnony] in which the expert witness explicidy
tinked gencral sesearch findings en gender discrimination to specific factual conclusions . . . exceeded
the liminmtions on expert testimony established by the Federl Rules of Evidence and by both the
original and revised proposal of what constinutes ‘soctal framework’ evidence,”). For advaneement
of allowing expert testimony that a particular case is an instance of some general phenomenon, sce
Susan T. Fiske & Eugene Borgida, Standards for Using Social Pspbological Fridence in Employment
Discrimination Procerdings, 83 TEMPUE L. REV. 867, 876 (2011) (*Qualified social scientists who
provide general, relevant knowledge and apply ordinary scientific reasoning may offer informal
apinion about the individual case, but probabilistically.”).

In the end, lawyers may be able 1o work around this dispute by using an expert to provide social
framework evidence that identifies particutar atmributes that exacerbate binsed decisionmaking, then
immediately calling up another witess whe is personally familiar with the defendant’s work envi-
ronment and asking thar wimess whether cach of those particular attribures exists.

119, Se Mare Bendick, Jr. 8¢ Ama P, Nunes, Deueloping the Research Basis for Controliing Bias in Hiring, 68 ).
SOC. [S8UES (forthooming 2012), aewilakle ar hiypr/fwvwbendickegincom/pdiSent_wo_JSI_Feb_27_2010.pdi.
120, I (manuscript ax 15).
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equally agentic man.'** When the job description explicitly required the employec
to be cooperative and to work well with others, participants rated the agentic female
less hirable than the equally agentic male.’” Probing deeper, the researchers
identificd thar the participants penalized the female candidate for lack of social
skills, not incompetence.'® Explicit bias measures did not correlate with the
rankings; however, an implicit gender stereotype (associating women as more
communal than agentic)'? did correlate negatively with the ratings for social skills.
In other words, the higher the implicit gender stereotype, the lower the social
skills evaluation.'?

Third, field experiments have provided further confirmation under real-
world conditions. The studics by Marianne Berrand and Sendhil Mullainathan
demonstrating discrimination in callbacks because of the names on comparable
resurnes have received substantiad attention in the popular press as well as in law
reviews.” These studies found that for equatly qualified—indeed, otherwise iden-
tical candidates, firms called back “Emily” more often than “Lakisha™*" Less
attention has been paid to Dan-Olof Rooth’s extensions of this work, which
found similar caliback discrimination but also found correlations between implicit
stereotypes and the discriminatory behavior.'”® Rooth has found these correlations

121. Eaure A. Rudman B¢ Poter Glick, Preseripsive Gender Stereotypes and Backlush Teward dyentic
Women, 57 J. SOC. ISSUES 743, 757 (2001). Agentic qualities weré signaled by a life philosophy
essay and canned answers 10 2 videoraped interview that emphasized self-promotion and competence.
See id. ar 748, Agentic candidates were contrasted with candidates whom the researchers libeled
“androgynous™—they aso demonstrated the chamcteristes of interdependence and cooperation. Jd.

122, The difference was M=2,84 versus A4=3,52 on a § point scale (p<0.05), Sec i at 753, No gender
bias was shown when the job deseriprion was, ostensibly masculine and did not call for cooperative
behavior, Also, job candidaies thar were engineered 1o be androgynous—in other words, to show both
agentic and cooperative traits—were treated the same regardless of gender, See id.

123, Ser id ar 753-54,

124. The agentie steeeotype was captured by word stimuli such as “independem,” “autonomous,” and
“competitive.” The communal sterectype was captured by words such as “communal,” “cooperative,”
and “kinship.” $ee id at 750.

125. See id av 756 (=—0.49, p<0.001). For further description of the stwdy in the law reviews, sec Kang,
supra note 46, ar 151718,

128, Maranne Berrand & Sendhil Mullainathan, Are Emify and Greg More Employable Than Lakisha
and famal? A Fictd Experiment on Labor Mearket Distrimination, 94 AM, ECON. REV. 991 (2004). A
search of the TP-ALL database in Westlaw on December 10, 2011 revealed ninety-six hits.

127, Jdar992

128, Dan-Olof Rooth, Automatic Associations and Disetmination in Hiring: Real World Evidence, 17
LABOUR ECON. 525 (2010) (findling that implicit stercotypes, as measured by the IAT, predicred
differential cullbacks of Swedish-named versus Artb-Mustim-named resumes), An inerease of one
startdard deviation in implicit stercotvpe produced almest 2 12 pescent decresse in the probability that
an Arab/Muslim candidare received an interview. See idl
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with not only implicit stercotypes about ethnic groups {Swedes versus Arab-Muslims)
but also implicit stereotypes about the obese.'”

Because implicit bias in the conrzroom is our focus, we will not attempt to
offer a comprehensive summary of the scientific research as applied ro the implicit
bias in the workpluce*® We do, however, wish briefly to highlight lines of
research—variously called “constructed ¢ritenia,” “shifting standards,” or “easuisoy™—
that emphasize the malleakility of merit. We focus on this work because it has
received relatively little coverage in the legal literature and may help explain how
complex decisionmaking with multiple motivations occurs in the real world.™
Moreover, this phenomenon may influence not only the defendant (accused of
discrimination) but also the jurors who are tasked to judge the merits of the
plaintiff's case.

Broadly speaking, this rescarch demonstrates that people frequently engage in
motivated reasoning™ in selection decisions that we justify by changing merit
criteria on the fly, often without consciotis awareness. In other words, as between
two plausible candidates that have different strengths and weaknesses, we first choose
the candidate we like—a decision that may well be influenced by implicit factors—
and then justify that choice by molding our merit standards accordingly.

We can make this point more concrete. In one experiment, Eric Luis
Uhlmann and Geoffrey Cohen asked participants to evaluate two finalists for
police chicF—one male, the other female.”* One candidate’s profile signaled booé
smart, the other’s profile signaled strectwise, and the experimental design varied
which profile artached to the woman and which to the man. Regardless of which
attributes the male candidate featured, participants favored the male candidate
and articulated their hiring criteria accordingly. For example, education (book

129, Jens Agersrom & Dan-Olof Rooth, The Role of Automatic Ghesity Stercctypes in Real Hiring
Diserimination, 96 ]. APPLIED PSYCHOL. 790 (2011) (finding thar hiring managers (N=153)
holding more negative IAT-measured automatc stereotypes shout the obese were less likely o invite
an obese applicant for an intersiew),

130. Thankfully, many of these studies have aiready been imported into the legal literature.  For a
review of the science, see Kang & Lane, nupra note 2, at 48483 (discussing evidence of racial bias in
how scruad managers sort resumes and of correlations between implicit biases, as measured by the
AT, and differential eallback rates).

131, One recent exception is Rich, supnr note 25,

132. For discussion of motivated reasoning in organizational contexts, sce Sung Hui Kim, The Banafity
of Fraud: Re-situating the Inside Counsel as Gatekeeper, 74 FORDHAM L., REV. 983, 1029-34 (2005).
Motivated reasoning is “the process through which we assimilate informaton in a scf-serving manner.”
7 au 1029,

133, Ser Edic Luis Uhlmann & Geoffrey L. Cohen, Constructed Criteria: Redefining Merit to fustify
Discrimination, 16 PSYCHOL. SCI. 474, 475 (2005).
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smarts) was considered more important when the man had it*™  Surprisingly,
even the attribute of being family oriented and having children was deemed more
important when the man had it

Michael Norton, Joseph Vandello, and John Darley have made similar
findings, again in the domain of gender.'*® Participants were put in the role of
manager of a construction company who had to hire a high-level employee. One
candidate’s profile signaled more education; the other’s profile signaled more
experience. Participants ranked these candidates (and three ather filler candidates),
and then expliined their decisionmaking by writing down “what was most
important in determining [their] decision.”'¥”

In the control condition, the profiles were given with just initials (not full
names) and thus the test subjects could not assess their gender. In this condition,
participants preferred the higher educated candidate 76 percent of the time.™ In
the two experimental conditions, the profiles were given names that signaled
gender, with the man having higher education in one condition and the woman
having higher educartion in the other. When the man had higher education,
the participants preferred him 75 percent of the time. In sharp contrast, when the
womnan had higher education, only 43 percent of the participants preferred her.'™”

The discrimination itself is not as interesting as Aow the discrimination
was justified. In the control condition and the man-has-more-education condi-
tion, the participants ranked education as more important than expericnee about
half the time (48 percent and 50 percent)."*® By contrast, in the woman-has-more-
education condition, only 22 percent ranked education a5 more important than
experience.** In other words, what counted as merit was redefined, in real time,
o justify hiring the man.

Was this weighting done consciously, as part of a strategy to manipulate
merit in order o provide a cover story for decisionmaking caused and motivated by
explicit bias? Or, was merit refactored in a more automatic, unconscious, dissonance-
reducing rationalization, which would be more consistent with an implicit bias
story? Norron and colleagues probed this causation question in another series of

134, See i {(M=8.27 with educition versus M=7.07 without education, on a 11 point scde; p=0.006; #=1.02).

135, Seeid (M=6.21 with family muits versus 5.08 without farnily waits; p=005; #-0.86).

136. Michael . Norton et ak., Casivry and Sovial Category Bius, 87 | PERSONALITY & SOC. PSYCHGL.
817 (2004}.

137. Id ar 820,

138. I a1 821.

139, id

140, Id

41 L
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experiments, in the context of race and college admissions.™ In a prior study, they
had found that Princeton undergraduate students shifted merit criteria—the relative
importance of GPA versus the number of AP classes taken—to select the Black
applicant over the White applicant who shared the same cumulative SAT score.'*?
To see whether this casuistry was explicit and strategic or implicit and automatic,
they ran another experiment in which participants merely rated admissions criteria
in the abstract without selecting a candidate for admission.

Participants were simply told that they were participating in a study
examining the criteria most important to college admissions decisions. They were
given two sample resumes to familiarize themselves with potential criteria. Both
resumes had equivalent cumulative SAT scores, but differed on GPA (4.0 versus
3.6) versus number of AP classes taken (9 versus 6). Both resumes also disclosed
the applicant’s race. In one condition, the White candidate had the higher GPA
(and fewer AP classes); in the other condition, the African American candidate had
the higher GPA {and fewer AP classes)."** After reviewing the samples, the partic-
ipants had to rank order cighe criteria in importance, including GPA, number of
AP classes, SAT scores, athletic participation, and so forth,

In the condition with the Black candidate having the higher GPA, 77 percent
of the participants ranked GPA higher in importance than number of AP classes
taken. By contrast, when the White candidate had the higher GPA, only 63
percent of the participants ranked GPA higher than AP classes. This change in
the weighting happened even though the participants did not expect that they
were going to make an admissions choice or to justify that choice. Thus, these
differences could not be readily explained in purely strategic terms, as methods for
justifying a subsequent decision. According to the authors,

[t}hese results suggest not only that it is possible for people to reweight
criteria deliberately to justify choices but also that decisions made under
such social constraints can impact information processing even prior
1o making a choice. This suggests that the bias we observed is not
simply post hoc and strategic but occurs as an organic part of making
decisions when sotial category information is present.'®

142. Michael 1. Norton et al., AMixed Motives amd Racial Biae The Impact of Legitimats and Higgitimare
Criterin on Decision Making, 12 PSYCHOL. PUB. POLY & L. 36, 42 (2006).

143, Id a4q,

144, Secid.

145. 1d at 4547, This does not, however, fully establish that these differences were the result of implicit
views rather than explicit ones. Even if test subjects did not expect to have to make admissions
determinations, they might consciously select ariteria thar they believed fivored one group over another.
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The ways that human decisionmakers may subtly adjust criteria in real time
to modify their judgments of merit has significance for thinking about the ways
that implicit bias may potentially influence employment decisions. In effect, bias
can influence decisions in ways contrary to the standard and seemingly com-
monsensical model. The conventional legal model describes behavior as a product
of discrete and identifiable motives. This research suggests, however, that implicit
motivations might influence behavior and that we then rationalize those decisions
after the fact. Hence, some employment decisions might be motivated by implicit
bias but rationalized post hoc based on nonbiased criteria. This process of reasoning
from behavior to motives, as opposed to the fotk-psychology assumption that the
arrow of direction is from motives to behavior, is, in fact, consistent with a large body
of contemporary psychaological research.'*

2. Pretrial Adjudication: 12(b)(6)

As soon as a plaintiff files the complaint, the defendant will try to dismiss as
many of the claims in the complaint as possible. Before recent changes in pleading,
a motion to dismiss a complaint under FRCP 8 and FRCP 12(b)(6} was decided
under the relatively tax standard of Conley ©. Gibson.*”” Under Conley, all factual
allegations made in the complaint were assumed to be true. As such, the court’s
task was simply to ask whether “it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claim.”*

Starting with Bell Atlantic Corp. v. Twombty,"” which addressed complex
antitrust claims of paralle! conduct, and further developed in Ashergfe v. Ipbal,'™
which addressed civil rights actions based on racial and religious discrimination
post-9/11, the U.S. Supreme Court abandoned the Condey standard.  Firse, districe
courts must now throw out factual allegations made in the complaint if they are
merely conclusory.”! Second, courts must decide on the plausibility of the claim
based on the information before them.'® In Jghal, the Supreme Court held thae

146, Ser generally TIMOTITY D WILSON, STRANGERS TO QURSELVES: DISCOVERING THE ADAPTIVE
UNCONSCIOUS (2002},

147. 3535 U.S.41(1957).

148. 14 ar 45-46.

149, 550 U.S. 544 (2007).

150, 129 8. Cr. 1937 (2009).

151, Jd ar 1951,

152, I ar 1950-52.
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because of an “obvious alternative explanation™* of earnest national security responsc,
purposeful racial or religious “discrimination is not a plausible conclusion.”*

How are courts supposed to decide what is “Twomn-bal"** plausible when the
motion to dismiss happens before discovery, especially in civil rights cases in which
the defendant holds the key information? According to the Court, “{d]etermining
whether a compaint states a plausible claim for relief will . . . be a context-specific
task that requires the reviewing court to draw on its judicial experience and
common sense.”*

And when judges turn to their judicial experience and common sense, what
will this store of knowledge tell them about whether some particular comment or
act happened and whether such behavior evidences legally cognizable discrimination?
Decades of social psychological research demonstrate thar our impressions are
driven by the interplay between categorical {(general to the category) and individ-
uating (specific to the member of the category) information. For example, in
order to come to an impression about a Latina plaintiff, we reconcile general
schemas for Latina workers with individualized data abour the specific plaindff.
When we lack sufficient individuating information—which is largely the state of
affairs at the motion to dismiss stage—we have no choice bur to rely more heavily
on our schemas.'

Moreover, consider what the directive to rely on commeon sense means in
light of social judgeability theory.'™® According to this theory, there are social rules
that tell us when it is appropriate 1 judge someone. For example, suppose your
fourth grade child told you that a new kid, Hannah, has enrolled in school and that
she receives free junches. Your child then asks you whether you think she is smart.
You will probably decline to answer since you do not feel entided to make that
judgment. Without more probative information, you feel that you would only be
crudely stercotyping her abilities based on her socioeconomic status. But what if
the next day you volunteered in the classroom and spent twelve minurtes observing

153. 14 (quoting Twemdsly, 550 U5, 544} (internal quotation marks omitted).

154, [fd 21952,

155. See In re lowa Ready-Mix Concrete Antiqust Litig,, No. C 10-4038-MWB, 2011 WL 5547159, a
*1 (N.D. [owa Now. 9, 2011) {referring to a Troombip-Sgbal motion ay “Twom-bal”).

156. Jgbal 129 5. Ct. a1 1940,

1587. These schemas also reficet cultural cognitions. See generaly Donald Braman, Crdtural Cogrition and
the Reasonable Person, 14 LEWIS & CLARK L. REV. 1435 {2010); Dan M. Kahan, David A,
Hoftfman & Donald Braman, Whose Eyes Are You Going ta Believe? Scor v, Harris and the Prrils of
Cognitive [lftherafizm, 122 HARY, L. REV. 837 (200%).

188. See Vincent Y, Yaerbyt en al., Sociad fudgeability: The Impact of Meta-Informational Cuer on the Use of
Stercarypes, 66 J. PERSONALITY 8 SOC. PSYCHOL. 48 {1994),
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Hannah interacting with a teacher trying to solve problems? Would you then fect
that you had enough individuating information to come to some judgment?

This is precisely what John Darley and Paget Gross tested in a seminal
experiment in 1983.1° When participants only received economic status infor-
mation, they declined to evaluate Hannah's intelligence as a function of her eco-
nomic class. However, when they saw a twelve-minute videotape of the child
answering a battery of questions, participants felt credentialed to judge the girl,
and they did so in a way that was consistent with stereotypes. What they did not
realize was thar the individuating information in the videotape was purposefully
designed to be ambiguous. So participants who were told that Hannah was rich
interpreted the video as confirmation that she was smart. By contrast, participants
who were told that Hannah was poor interpreted the same video as confirmation
that she was not so bright.'™®

Vincent Yzerbyt and colleagues, who call this phenomenon “social
judgeability,” have produced further evidence of this effect.*®® If researchers rold
you that a person is either an archivist or a comedian and then asked you twenty
questions about this person regarding their degree of extroversion with the
options of “True,” “False,” or “1 don’t know,” how might you answer? What if, in
addition, they manufactured an illusion that you were given individuating
information—information about the specific individual and not just rhe category
he or she belongs to—even though you actually did not receive any such infor-
mation?'® This is precisely what Yzerbyt and colfeagues did in the lab.

They found that those operating under the illusion of individuating infor-
mation were more confident in their answers in that they marked fewer questions
with “1 don't know."®* They also found that those operating under the illusion
gave more stercotype-consistent answers.'®* In other words, the illusion of being
informed made the target judgeable. Because the participants, in fact, had received
no such individuating informarion, they tended to judge the person in accordance
with their schemas abour archivists and comedians. Interestingly, “in the debriefings,

159, See John M. Dacley & Pager H. Gross, A Hjpathesie-Confirming Bias in Labeling Effeess, 44 ],
PERSONALITY &.50C. PSYCHOL. 20, 22-23 (1983).

160. Seeid. ap 24-25,27-29.

161. SeeYzerbytetul, supra note 158,

162, This Wusion was creaved by having participanes go througli a listening cxercise, in which they were wld
10 forus only on one speaker (coming through one ear of a headset) and ignore the other (coming
through the other). They were fater told thar the speaker thar they were told to ignore had in fact
provided relevant individuating information. The truth was, however, that no such information had
been given. Seeid i 50. -

183, See i ar 51 {M=5.07 versus 10.13; p<0.003).

164, Sec i (A4=9.97 versus 6.30, out of 1 to 20 point range; p<0.006).
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subjects reported that they did not judge the rarget on the basis of a stereotype;
they were persuaded that they had described a real person qua person.”'* Again,
it is possible that they were concealing their explicitly embraced bias about
archivists and comedians from probing researchers, but we think that it is more
probable that implicit bias explains these results.

Social judgeability theory connects back to fgba/ in that the Supreme
Court has altered the rules structuring the judgeability of plaintiffs and their
complaints. Under Conley, judges were told not to judge without the facts and
thus were supposed to allow the lawsuit to get to discovery unless no set of facts
could state a legal claim. By contrast, under Igba/, judges have been explicitly
green-lighted to judge the plausibility of the plaintiff's claim based only on the
minimal facts that can be alleged before discovery—and this instruction came in
the context of a racial discrimination case. In other words, our highest court has
entitled district court judges to make this judgment based on a quantum of infor-
mation that may provide enough facts to render the claim socially judgeable but
not cnough facts to ground that judgment in much more than the judge's schemas.
Just as Yzerbyt's illusion of individuating information entitled participants to judge
in the laboratory, the express command of the Supreme Courr may entitle
judges to judge in the courtroom when they lack any well-developed basis to do so.

There are no field studies to test whether biases, explicit or implicit, influ-
ence how actual judges decide motions to dismiss actual cases. Tt is not clear
that researchers could ever collect such information. All that we have are some
preliminacy data about dismissal rates before and after Jgba/ that are consistent
with our analysis. Again, since Jgha/ made dismissals easier, we should see an
increase in dismissal rates across the board.’® More relevant to our hypothesis
is whether certain types of cases experienced differential changes in dismissal rates.
For instance, we would expect Igha! to generate greater increases in dismissal
rates for race discrimination claims than, say, contract claims. There arc 2
number of potential reasons for this: One reason is that judges are likely to have
stronger biases that plaintiffs in the former type of case have less valid claims
than those in the latter. Another reason is that we might expect some kinds of cases

165. ld.

168. ln the first empirical study of Joba!, Harumyar sampled 444 cases under Condey {from May 2005 o
May 2007) and 173 cases under Jyfu/ (from May 2009 1o August 2009}, See Pawicia W, Hatamyar,
The Tuo of Pleading: Do Twombly and Tobal Meatter Empirically?, 59 AM.U. L. REV. 533, 597 (2010).
She found that the general rate of complaint dismissal zose from 6 percent to 56 percent. Ser i at 602
l.2. However, this finding was not smatistically significant under 2 Parson chi-squared distribution test
examining the different dismissal rates for Condey, Twomdbly, and Igbal for throe results: grant, mixed,
and deny.
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to rais¢ more significant toncerns about asymmetric information than do others.
In contracts disputes, both parties may have good information about most of the rel-
evant facts even prior to discovery. In employment discrimination cases, plaintiffs
may have good hunches about how they have been discriminated against, but
prior to discovery they may not have access to the broad umay of information in the
employer’s possession that may be necessary to turn the hunch into something a
judge finds plausible. Moreover, these two reasons potentially interact: the more
gap filling and inferential thinking that a judge has to engage in, the more room
there may be for explicit and implicit biases to structure the judge’s assessment in
the absence of a well-developed evidentiary record.

Notwithstanding the lack of field studies on these issues, there is some evi-
dentiary support for these differential changes in dismissal rates. For example,
Patricia Hatamayr sorred a sample of cases before and after Igbal into six major
categories: contracts, torts, civil rights, labor, intellectual property, and all other
statutory cases.® She found that in contract cases, the rate of dismissal did not
change much from Conley (32 percent) to Igbal (32 percent).'® By contrast, for
Tite V11 cases, the rate of dismissal increased from 42 percent to 53 percent.'®
Victor Quintanilla has collected more granular data by counting not Title VI cases
generally but federal employment discrimination cases filed specifically by Black
plaintiffs both before and after fgha/™™ He found an even larger jump. Under the
Conley regime, courts granted only 20.5 percent of the motions to dismiss such
cases. By contrast, under the Jgbal regime, courts granted 54.6 percent of them.'”
These data lend themselves to multiple interpretations and suffer from various
confounds. So at this point, we can make only modest claims. We merely suggest
that the dismissal rate data are consistent with our hypothesis that Igéa/s plau-
sibility standard poses a risk of increasing the impact of implicit biases at the
12(b)(6) stage.

If, notwithstanding the plausibility-based pleading requirernents, the case gets
past the motion to dismiss, then discovery will take place, after which defendants
will seek summary judgment under FRCP 56. On the one hand, this proce-
dural posture is less subject to implicit biases than the motion to dismiss because
more individuating information will have surfaced through discovery. On the

167. Seeid ar 59193,

168, Seeid ar 630 tbl.D.

169, Seeid

170. See Vicror I3, Quintanilla, Beyond Comman Serse: 4 Sacil Prycholgical Stidy of Tqbal's Effect on Claims
of Race Discrimination, 17 MICH, J. RACE & L. 1 (2011}, Quintanilla counted both Title Vil and 42
US.C. § 981 cases.

171, Seeid at 36 thl.1 (p<0.000).
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other hand, the judge still has to make a judgment call on whether any “genuine
dispute as to any material fact"'”? remains. Similar decisionrmaking dynamics are
likely to be in play as we saw in the pleading stage, for a significant quantum of
discretion remains. Certainly the empirical evidence that demonstrates how poorly
employment discrimination claims fare on summary judgment is not inconsistent
with this view, though, to be sure, myriad other explanations of these differences
are possible (including, for example, doctrinal obstacles to reaching a jury).'”

3. Jury Verdicx

If the case gets to trial, the parties will introduce evidence on the merits of the
claim. Sometimes the evidence will be physical objects, such as documents, emails,
photographs, voice recordings, evaluation forms, and the like. The rest of it will
be witness or expert testimony, teased out and challenged by lawyers on both
sides. Is there any reason to think that jurors might interpret the evidence in line
with their biases? In the criminal trajectory, we already learned of juror bias via
meta-analyses as well as correlations with implicit biases. Unfortunately, we lack
comparable studies in the civil context. What we offer are two sets of related argu-
ments and evidence that speak to the issue: motivation to shift standards and
performer preference.

a. Motivation to Shift Standards

Above, we discussed the potential malleability of merit determinations when
judgments permit discretion and reviewed how employer defendants might shift
standards and reweight criteria when evaluating applicants and employees. Here,
we warnt fo recognize that a parallel phenomenon may affect juror decisionmaking.
Suppose that a particular juror is White and that he identifies strongly with his
Whiteness. Suppose further that the defendant is White and is being sued by a
racial minority. The accusation of illegal and immoral behavior threatens the

172. FEDR.CIV. P. 56(x).

173. See, e, Charlone L. Lanvers, Different Federal Court, Differen? Dispesigion: An Empirical Comparison
of ADA, Title VI Race and Sex, and ADIEA Employment Discrimination Dispositions in the Eastern
District of Pennsyfeania and the Nerthern District of Geargr'a, 16 CORNELL ).L. & POL'Y 381, 395
(2007); Theodore Eisenberg & Charlotte Lanvers, Swnimary fudgmens Rates Over Time, Across
Care Categories, and Avvoss Distriets: An Empirical Study of Three Large Fedeval Distriets (Comell Law
Sch. Research Paper No, 08-022, 2008), awailetle o/ bttp://ssm.com/abstract=1138373 (finding tha
civil rights cases, and pardcubarly employment discrimination cases, have a consistently higher strnmary
judgment rate than non-~civil rights cases).
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status of the juror’s racial ingroup. Anca Miron, Nyla Branscombe, and Monica
Biernat have demonstrated that this threat to the ingroup can motivate people to
shift standards in a direction that shields the ingroup from ethical responsibility.'™

Miron and colleagucs asked White undergraduares at the University of Kansas
to state how strongly they identified with America.'” Then they were asked
various questions about America’s relacionship to slavery and its aftermath. These
questions clumped into three categories (or constructs): judgments of harm done o
Blacks,'™ standards of injustice,'” and collective guilt.'” Having measured these
various constructs, the researchers looked for relationships among them. Their
hypothesis was that the greater the self-identification with America, the higher
the standards would be before being willing to call America racist or otherwise mor-
ally blameworthy (that is, the participants would set higher confirmatory standards).
They found that White students who strongly identified as American set higher
standards for injustice (that is, they wanted more evidence before calling America
unjust);'” they thought less harm was done by slavery;'® and, as a result, they
felt less collective guilt compared to other White students who identified less
with America.'® In other words, their attitudes toward America were correlated
with the quantum of evidence they required to reach a judgment that America had
been unjust,

In a subsequent study, Miron et al. tried to find evidence of causation, not
merely correlation. They did so by experimentally manipulating nattonal identi-
fication by asking participants 1o recount siruations in which they felt similar to
other Americans (evoking greater identification with fellow Americans) or different
from other Americans (evoking less identification with fellow Americans).!

174. Anca M, Miron, Nyla R. Branscombe & Monica Biernat, Motfuared Shifting of Justice Standards, 36
PERSONALITY SOC. PSYCHOL. BULL. 768, 769 (2010).

175. The panicipants were all American citizens. The question asked was, *1 feel strong ties with other
Americans.” Jd ar 771

176. A xepresentative question was, "How much damage did Americans canse to Africans®” on a “very
littde” (1) co “very much” (7) Likert scale. Jd at 770.

177. “Please indicate what percentage of Americans would have had 10 be involved in ctusing harm
Africans for you o consider the past United States 2 racist nation” on a seale of 0-10 percent, 10-25
percent, up to 30~100 percent. fd ar 771, ]

178. "l feel guilty for ry nation's harmfil past actions roward Africin Americans” on 2 “strongly disagrec”
(1) o “strongly agree™ (%) Likert scale. 4

179, Seeid ar 772 thh] (r=0.26, p<0.05).

180, Seeid. {r=-0.23, p<0.05).

181, Seeid (=021, p<0.05). Using structural equation modeling, the researchers found that standards of
injustice fully medinted the relationship benween group identification and judgments of harm;
ulso, judgments of harm fully mediated the cffect of standards on collecdive guilt, See id at 77273,

182, The manipulation was successful, ez id a1 773 (p<0.05, 4=0.54.},
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Those who were experimentally made to feel fos identfication with America
subsequently reported very different standards of justice and collective guilt
compared to others made to feel more identification with America. Specifically,
participants in the low identification condition set lower standards for calling
something arjust, they evaluated slavery's harms as higher, and they felt more
collective guilt. By contrast, participants in the high identification condition set
higher standards for calling something unjust (that is, they required more
evidence), they evaluated slavery's harms as less severe, and they felt less guilt’® In
other words, by experimentally manipulating how much people identified with
their ingroup (in this case, American), researchers could shift the justice standard
that participants deployed to judge their own ingroup for harming the outgroup.

Evidentiary standards for jurors are specifically articulated (for example,
“preponderance of the evidence”) but substantively vague. The question is how
a juror operationalizes that standard—just how much evidence docs she require for
believing that this standard has been met? These studies show how our assessments
of evidence—of how much is enough—are themselves potentially malleable. One
potential source of malleability is, according to this research, a desire (most likely
implicit} to protect one’s ingroup status. If a juror stongly identifies with the
defendant employer as part of the same ingroup-—racially or otherwise—the juror
may shift standards of proof upwards in response to attack by an outgroup plaintiff.
In other words, jusors who implicitly perceive an ingroup threat may require mare
evidence to be convinced of the defendant’s harmful behavior than they would in
an otherwise identical case thar did not relate to their own ingroup. Ingroup
threat is simply an example of this phenomenon; the point is that implicit biases
may influence jurors by affecting how they implement ambiguous decision criteria
regarding both the quantum of proof and how they make inferences from ambig-
uous pieces of information.

b. Performer Preference

Jurors will often receive evidence and interpretive cues from performers at
trial, by which we mean the cast of characters in the courtroom who jurors see, such
as the judge, lawyers, partics, and witnesses. These various performers are playing
roles of one sort or another. And, it tumns out thar people tend to have stereotypes
about the ideal employee or worker that vary depending on the segment of the labor

183. In standurds for injustios, M=2.60 versus 3.3% on judgments of harm, Af=5.82 versus 5.42; on
coffective guilt, M=6.33 versus 4.60. All differences were statistically sigrificant ar p=0.05 or less, See i
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market. For example, in high-level professional jobs and leadership roles, the
supposedly ideal employee is often a White man."™ When the acrual performer
does not fit the ideal type, people may evaluate the performance more negatively.

One seudy by Jerry Kang, Nilanjana Dasgupta, Kumar Yogecswaran, and
Gary Blasi found just such performer preference with respect to lawyers, as a func-
tion of ce.™® Kang and colleagues measured the explicit and implicit beliefs about
the ideal lawver held by jury-eligible participants from Los Angeles. The
researchers were especially curious whether participants had implicit stereotypes
linking the ideal lidgator with particular racial groups (White versus Asian
American). In addition to measuring their biases, the researchers had participants
evaluate two depositions, which they heard via headphones and simultancously
read on screen. At the beginning of each deposition, participants were shown for
five seconds a picture of the litigator conducting the deposition on a computer
screen accornpanied by his name. The race of the lingator was varied by name and
photograph. Also, the deposition transcript identified who was speaking, which
meant that participants repeatedly saw the attorneys’ last names.'™

The study discovered the existence of a moderately strong implicit stere-
otype associating liigators with Whiteness (IAT D=0.45),' this stereotype
correlated with more favorable evaluations of the White lawyer {ingroup favoritism
since 91% of the participants were White) in terms of his competence (r=0.32,
p<0.01), likeability (r=0.31, p<0.01), and hireability (r=0.26, p<0.05)."* These
results were confirmed through hierarchical regressions. Tq appreciate the magni-
tude of the effect sizes, imagine a juror who has no explicit stercotype but a large
implicit stereotype (AT D=1) that the ideal hugator is White, On a 7-point
scale, this juror would favor a White lawyer over an identical Astan American

184, See eg, Alice H. Eagly & Steven . Karaw, Kok Congruity Theory of Prejudice Towerd Female Leadors,
109 PSYCHOL, REV. 573 (2002); Alice H, Eagly, Steven . Karau 8 Mos G, Makhijani, Geneder aned
the Effectiveness of LeadersiA Meta-Analysis, 117 PSYCHOL, BULL, 125 (1995); ser aio JOAN WILLIAMS,
UNBENINNG GENDER: WHY FAMILY AND WORK CONFLICT AND WHAT TO DO ABOUT IT
213-17 (2000} {discussing how conceptions of merit are designed wround masculine norms); Shelley
). Corvell e ul,, Getting a Job: Ir There v Motherbood Penalty?, 112 AM.]. SOC, 1297 (2007).

185. See Jerry Kang et ab., Are Jusal Lirigators White? Meaturing the Myth of Colorblindness, 7 | EMPIRICAL
LEGAL STUD. 886 (2010).

186. S id at §92-99 {desoribing method and procedure, and identifying attomey rames as “William Cok”
or “Sung Chang™).

187, See id at 900. They also found strong negative implicit attitudes against Asian Americans (IAT
D=0.62). See id

188. [ at901 tbl.3.
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lawyer 6.01 to 5.65 in terms of competence, 5.57 to 5.27 in terms of likability, and
5.65 10 4.92 in terms of hireability.'*

This study provides some evidence that potential jurors’ implicit stereotypes
cause racial discrimination in judging attorney performance of basic depositions.
What does this have to do with how juries might decide employment discrim-
ination cases? Of course, minority defendants do not necessarily hire minority
attorneys. That said, it is possible that minorities do hire minerity attorneys at
somewhat higher rates than nonminorities. But even more important, we hypoth-
esize that similar processes might take place with how jurors evaluate not only
attorneys but also both parties and witnesses, as they perform their various roles at
trial. To be sure, this study does not speak directly to credibility assessments, likely
to be of special import at trial, but it does at least suggest that implicit stereatypes
may affect judgment of performances in the courtroom.

We concede that our claims about implicit bias influencing jury
decisionmaking in civil cases are somewhat speculative and not well quamtified.
Moreover, in the real world, certain institutional processes may make both explicit
and implicit biases less likely to. wanslate inte behavior. For example, jurors must
deliberate with other jurors, and sometimes the jury features significant demographic
diversity, which seems to deepen certain types of deliberdtion.'”® Jurors also feel
accountable'® to the judge, who reminds them to adhere to the law and the merits.
That said, for reasons already discussed, it seems implausible to think that current
practices within the courtroom somehow magically bum away all jury biases,
especially implicit biases of which jurors and judges are unaware. Thar is why we
seek improvements based on the best understanding of how people actually behave.

Thus far, we have canvassed much of the available evidence describing how
implicit bias may influence decisionmaking processes in both criminal and civil
cases. On the one hand, the research findings are substantial and robust. On the
other hand, they provide only imperfect knowledge, especially about what is
actually happening in the real world. Notwithstanding this provisional and lim-
ited knowledge, we strongly believe thar these studies, in aggregate, suggest that
implicit bias in the crial process is a problem worth wornrying about. What, then,
can be done? Based on what we know, how might we intervene to improve the
trial process and potentially vaccinate decisionmakers against, or at least reduce,
the influence of implicit bias?

189, These figures were caleulated using the regression equations in i ar 902 n.25, %04 n.27,

190.  See infra text accompanying notes 241-243,

191, Ser, oy, Jennifer 8, Lerner & Philip E. Tetlock, Awouniing for the Effects of Accountabilicy, 125
PSYCHOL. BULL. 255, 267-70 (1999).



Implicit Bias in the Courtroom 1169

III. INTERVENTIONS

Before we turn explicitly to interventions, we reiterate thar there are many
causes of unfairness in the courtroom, and our focus on implicit bias is not meant
to deny other causes. In Part IT, we laid out the empirical case for why we believe
that implicit biases influence both criminal and civil case trajectories. We now
identify interventions that build on an overlapping scientific and political consensus.
If there are cost-effective interventions that are likely w0 decrease the impacr of
implicit bias in the courtroom, we believe they should be adopred at least as forms
of experimentation.

We are mindful of potendal costs, including implementadon and cven
overcorrection costs. But we are hopeful that these costs can be safely minimized.
Moreover, the potential benefits of these improvements are bath substantive and
expressive. Substantively, the improvements may increase actual faimess by decreas-
ing the impact of implicit biases; expressively, they may increase the appearance of
fairness by signaling the judiciary’s thoughtfl attempts to go beyond cosmetic
compliance.'®* Effort is not abways sufficient, but it cughr to count for something,

A.  Decrease the Implicit Bias

Ifimplicit bias causes unfairness, one intervention strategy is to decrease the
implicit bias itself. Tt would be delightful if explicit refutation would suffice. But
abstract, global self~commands to “Be fair!” do not much change implicit social
cognitions. How then might we alter implicit attitudes or stercotypes about vari-
ous social groups?” One potentially effective strategy is to expose ourselves to
countertypical associations. In rough terms, if we have a negative attitude toward
some group, we need exposure to members of that group to whom we would have
a positive attitude. If we have a particular stereotype about some group, we need
exposure to members of that group that do not feature those particular attributes.

192. In a 1999 survey by the National Center for Smte Courts, 47 percent of the American people
doubred that Africin Amerieans and Larinos receive cqual treatment in state courts; 55 percent doubited
that non—English speaking people receive equal rreatment. The appearance of fairness is a sericus
problem, See NAT'L CTR. FOR STATE COURTS, HOW THE PUBLIC VIEWS THE STATE COURTS:
A 1999 NATIONAL SURVEY 37 (1999, availuble at htp:/fwww.nescontine.org/MWC/Publications/
Res, AmePTC_PublicViewCrisPub.pdf. The tenm “eosmede compliance” comes from Kimberly
D. Krawiet, Cormetic Complianze and the Failure of Negotiated Governane, 81 WASH. U. L.(J. 487 (2003).

193. For analysis of the nanwre versus nunure debate regarding implicit biases, see Jery Kang, Bits of Bias,
in TMPLICIT RACIAL B1AS ACROSS THE Law 132 (Justin D, Levinson & Robert J, Smith eds., 2012).
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These exposures can come through direct contact with countertypical people.
For example, Nilanjana Dasgupta and Shaki Asgari tracked the implicit gender
stereotypes held by female subjects both before and after a year of attending
college.'* One group of women attended a year of coed college; the other group
attended a single-sex college. At the start of their college careers, the two groups had
comparable amounts of implicit stercotypes against women. However, one year
later, those who attended the women's college on average expressed no gender
bias, whereas the average bias of those who attended the coed school increased. '
By carefully examining differences in the two universities’ environments, the
researchers learned that it was exposure to countertypical women in the role of
professors and university administrators that altered the implicit gender stere-
otypes of female college students.

Nihnjana Dasgupta and Luis Rivera also found correlations between partic-
ipants’ self-reported numbers of gay friends and their negative implicit atdtudes
toward gays."”” Such evidence gives further reason to encourage intergroup social
contact by diversifying the bench, the courtroom (staff and law clerks), our
residential neighborhoods, and friendship circles. Thar said, any serious diversi-
fication of the bench, the bar, and staff would take enormous resources, both
economic and political. Moreover, these interventions might produce only modest
results. For instance, Rachlinski et al. found thar judges from an eastern district that
featured approximately half White judges and half Black judges had “only slighdy
smaller” implicit biases than the judges of a western jurisdiction, which contained
only two Black judges {out of forty-five total district court judges, thirty-six of them
being White).'”® In addition, debiasing exposures would have to compete against the
other daily real-life exposures in the courtroom that rebias. For instance, Joshua
Comell found that police officers who worked in areas with high minority
demographics and violent crime showed more shooter bias.™”

If increasing direct contact with a diverse but countertypical population is
not readily feasible, what abour vicarous contact, which is mediated by images,

194. Ser Nilanjana Dasgupta & Shaki Asgan, Sering r Befieving: Exposure to Countersicreotypic Woren
Levders ane Its Effect or: the Matlcability of duromatic Gender Stersotyping, 40 J. EXPERIMENTAL SOC.
PSYCHOL.. 642, 64954 (2004).

195, Ser il a1 631,

196, Secid. 21 63153,

197. See Nilanjana Dasgupta & Luis M. Rivera, from Autormatic dntigay Prejudice to Bebavior: The
Moderating Role of Canscious Belich Ahout Gender and Bebavioral Control, 91 ). PERSONALITY & 80C.
PSYCHOL. 268, 270 (2006).

198, Ser Rachlinski et ul, swpra note 86, ar 1227,

199. See Correll et al., supra note 51, ar 1014 (*We tentatively suggest that these environments may
reinforce cultural stereorypes, linking Black people to the concepr of vialence.").
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videos, simulations, or even imagination and which does not require direct face-
to-face contact?®  Actually, the earliest studies on the malleability of implicit
bias pursued just these strategies. For instance, Nilanjana Dasgupta and Anthony
Greenwald showed that participants who were exposed vicariously to countertypical
exemplars in a history questionnaire (for example, Black figures to whom we
tend to have positive attitudes, such as Martin Luther King Jr., and White figures to
whom we tend to have negative attitudes, such as Charles Manson) showed a
substantial decrease in negative implicit attitudes toward African Americans.® These
findings are consistent with work done by Irene Blair, who has demonstrated that
brief mental visualization exercises can also change scores on the JAT.**

In addition to exposing people to fameous countertypical exemplars, implicit
biases may be decreased by juxtaposing ordinary people with countertypical settings.
For instance, Bernard Wittenbrink, Chardes Judd, and Bernadette Park examined
the effects of watching videos of African Americans situated either at a convivial
outdoor barbecue or at a gang-related incident.” Siruating African Americans in
a positive setting produced lower implicit bias scores. ™

There are, to be sure, questions about whether this evidence directly trans-
lates into possible improvements for the courtroom.” But even granting numerous
caveats, might it not be valuable to engage in some experimenzation? In chambers
and the courtroom buildings, photographs, posters, screen savers, pamphlets, and
decorations ought to be used that bring to mind countertypical exemplars or associ-
ations for participants in the tial process, Since judges and jurors are differently
situated, we can expect both different effects and implementation strategies.
For example, judges would be exposed to such vicarious displays regularly as a
feature of their workplace environment. By contrast, jurors would be exposed only

200. SerJerry Kang, Gyber-Raee, 113 Harv. L. REV. 1130, 1166-67 {2000} (comparing vicarious with
direct experiences).

201. Nilunjana Dasgupea & Anthony G. Greemwald, O the Malleasifity of Auromatic Attitudes: Combating
Automatic Prejudice With Images of Admired and Distiked hidividuals, 81 _} PERSONALITY & 50C.
PSYCHOL. 800, 807 (2001). The [AT eflect changed neardy 50 percent as compared to the conol
(1AT effect Af=78ms versus 174ms, p=0.01) and remained for over twenty-four hours.

202, lrene V. Blair, Jennifer E. Ma & Alison P. Lesvon, Imagining Stersstypes Away: The Moderation of
Implicit Stereotypes Through Mental Imagery, 81 . PERSONALITY & 8CC. PSYCHOL.. 828 (2001). Ser
generalfy Yrene V., Blair, The Mulleability of Automatic Stereotypes and Projucdice, 6 PERSONALITY &
S0OC. PSYCHOL. REV. 242 (2002) (literature review).

203. §2¢ Bemd Wittenbrink et al,, Spontansons Prefudice in Contexr: Vm‘faf?l'ﬁ.g' in Automatically Avtivated
Attizudes, 81 ]. PERSONALTTY & 50C. PSYCHOL. 815, 818-19 (2001).

204. Id at 819.

205, How long does the intervendon last? Hew immediate docs it have to be? How much were the
studies able to ensure focus on the positive countertypical stimulus as opposed to in a eourtroom
where these positives would be amidst the myriad distractions of wiad?
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during their typically brief visit to the court.® Especially for jurors, then, the
goal is not anything as ambitious as fundamentally changing the underlying
structure of their mental associations. Instead, the hope would be that by reminding
them of countertypical associations, we might momentarily activate different mental
patterns while in the courthouse and reduce the impact of implicit biases on
their decisionmaking. 2

To repeat, we recognize the limitations of our recommendation. Recent
research has found much smaller debiasing effects from vicarious exposure than
originally estimated.””® Moreover, such exposures must compete against the flood
of typical, schema-consistent exposures we are bombarded with from mass media.
Thar said, we sec lintle costs to these strategies even if they appear cosmetic. There
is no evidence, for example, that these exposures will be so powerful thar they will
overcarrect and produce net bias against Whites.

B. Breakthe Link Between Bias and Behavior

Even if we cannot remove the bias, perhaps we can alter decisionmaking
processes 5o that these biases are less likely to translate into behavior, In order to
keep this Ardcle’s scope manageable, we focus on the wwo key players in the
courtroom: judges and jurors.*

1. Judges
a. Doubt One’s Objectivity

Most judges view themselves as objective and especially ralented ar fair
decisionmaking. For instance, Rachlinski et al. found in one survey that 97
percent of judges (thirty-five out of thirty-six) believed that they were in the wp
quartile in “avoid(ing] racial prejudice in decisionmaking™" relative 1o other
judges attending the same conference. That is, obviously, mathematically impossible.

208, See Kang, spra note 46, at 1537 (raising the possibility of “debiasing booths™ i lobbies for wairing jurers).

207. Rajees Sritharan & Berwram Gawronski, Changing Implicit and Explivit Prejudice: Insights Fron the
Assaciative-Propositional Evafuation Medel, 43 SOC. PSYCHOL. 113, 118 (2010),

208. See Jennifer A. Joy~Gaba & Brian A. Nosck, The Surprisingly Limired Malteability of Implicit Racial
Ernaluations, 41 50C. PSYCHOL. 137, 141 (2010) (finding an effect size that was approximacly 70
percent smaller than the orginal Dasgupia and Greenwald findings, see supra note 201),

209. Other important plavers obviously include staff, luwyers, and police. Fora disaussion of the maining
literature on the police and shooter hias, see Adam Benforado, Qrick on the Drowy Implicir Bias and
the Second Amendment, 89 OR. L. REV. 1, 4648 (2010).

210. Ses Rachlinski et al,, supru note 86, a1 1225,
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(One is reminded of Lake Wabcgon, where all of the children are above
average.) ln another survey, 97.2 percent of those administrative agency judges
surveved put themselves in the top half in terms of avoiding bias, again impossi-
ble"! Unformnately, there is evidence that believing ourselves to be objective puts
us at particular risk for behaving in ways that belie our self~conception.

Eric Uhbnann and Geoffrey Cohen have demonstrated that when a person
believes himself to be objective, such belief licenses him to act on his biases. In
one study, they had participants choose either the candidate profile labeled “Gary”
or the candidate profile labeled “Lisa” for the job of factory manager. Both candidate
profiles, comparable on all traits, unambiguously showed strong organization
skills but weak interpersonal skills.”'2 Half the participants were primed to view
themselves as objective,”” The other half were left alone as control.

Those in the contro] condition gave the male and female candidates statistically
indistinguishable hiring evaluations.” But those who were manipulated to think
of themselves as objective evaluated the male candidate higher (M=5.06 versus
3.75, p=0.039, d=0.76).7" Interestingly, this was not due to a malleability of merit
effect, in which the participants reweighted the importance of either organiza-
tional skills or interpersonal skills in order to favor the man. Instead, the discrim-
ination was caused by straight-out disparate evaluation, in which the Gary profile was
rated as more interpersonally skilled than the Lisa profile by those primed to think
themselves objective (M=3.12 versus 1.94, p=0.023, d=0.86).2"" In short, thinking
oneself to be objective seems ironically to lead one to be less objective and more
susceptible to biases. Judges should therefore remind themselves that they are
human and fallible, notwithstanding their status, their education, and the robe.

But is such a suggestion based on wishful thinking? Is there any evidence
that education and reminders can actually help? There is some suggestive cvi-
dence from Emily Pronin, who has carefully studied the bias blindspot—the belief

211, See Chrs Gurhrie, Jeffrey |. Rachlinski & Andrew ], Wiswich, Tk “Hidden fudiciary™ An Empirical
Examinatisn of Execusive Branch fustice, 58 DUKE L], 1477,151% (2009).

212, S¢¢ Edc Luis Uhlmann 8 Geoffrey 1., Cohen, T Think ff, Therefore [t's Thee' Effects of Self-Perieived
Objectivity on Hiring Discrinrinatian, 104 ORGANIZATIONAL BEHAY, & HIUM. DECISION PROCESSES
207, 21011 (2007),

213. This was done simply by asking participants to raze their own objectvin:, Over 88 percent of the partic-
ipants rated themsehves as above average on objectivity. See id at 209. The participants were drawn
from a lay sample (not just college smdents),

214, See id 2t 21011 (M=3.24 for male candidase versus 4.05 for female candidase, p=0.21),

215, S id ar 211

216. See id. Interestingly, the gender of the participants martered. Female participants did not show the
abjectivity priming effect. See id
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that others are biased but we ourselves are not.'” In one study, Emily Pronin and
Marthew Kugler had a control group of Princeton students read an article from
Nature about environmental pollution. By contrast, the treatment group read an
article allegedly published in Stfence that described various nonconscious influ-
ences on attitudes and behaviors. ™" After reading an article, the participants were
asked about their own objectivity as compared to their university peers. Those in
the control group revealed the predictable bias biindspot and thought that they
suffered from less bias than their peers.”*” By contrast, those in the treatment group
did not believe that they were more objective than their peers; moreover, their
maore modest self-assessments differed from those of the more confident control
group.®®® These resulrs suggest that learning about nonconscious thought processes
can lead people to be more skeptical about their own objectivity.

b. Increase Motivation

Tightly connected o doubting one's objectivity is the strategy of increasing
one's motivation to be fair?' Social psychologists generally agree that motivation
15 an important determinant of checking biased behavior  Specific to implicit bias,
Nilanjana Dasgupta and Luis Rivera found that participants who were consciously
motivated to be egalitarian did not allow their antigay implicit attitudes to
translate into biased behavior toward a gay person. By contrast, for those lacking
such motivation, strong antigay implicit attitudes predicted more biased behavior.*

A powerful way to increase judicial motivation is for judges to gain actual
scientific knowledge about implicit social cognitions. In other words, judges
should be internally persuaded that a genuine problem exists. This education and

217, Ser generally Emily Pronin, Perccption and Mispersepiion of Biar in Humuan Judgment, 11 TRENDS
COGNITIVE 8C1. 37 {2007).

218. Ser Emily Pronin & Marthew B. Kugler, Valuing Thonghts, Tpnoring Bebavior: The Introspection
Hiusiom a5 a Sourve of the Bias Blind Spor, 43 ). EXPERIMENTAL SOC. PSYCHOL. 565, 574 (2007), The
intervention article was 1643 words long, excluding references. See id at 575,

219. Serid 01575 (M=3.29 where 6 represcated the same amount of bias as peers).

220. Se il For the weatment group, their self-evaluation of objectiviey was M=5.88, not statistically
significantly different from the score of &, which, as noted previously, meant having the same amount
of bias as peers. Also, the self-reparted abjectivity of the treatment group (M=5.88) differed from the
conerel group (M=3.29) in a statistically significant way, p=0.01. Ses i/

221, For a review, see Margo J. Maneith et al., Scbooling the Cognitive Monster: The Role of Motiuntion in
the Regidation and Control of Prejudice, 3 S0C. 8 PERSONALITY PSYCHOL. COMPASS 211 (2009).

222, Ser Russell H. Fazio & Tamara Towles-Schwen, The MODE Moded of Attitrde—Bebavior Pravstes,
fn DUAL-PROCESS THEORIES IN SOCIAL PSYCHOLOGY 97 (Shelly Chuiken & Yaacov Trope
eds., 1999).

223, See Dasgupts & Rivera, supra note 197, at 275,
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awarencss can be done through self-study as well as more official judicial educa-
tion. Such education is already taking place, although mostly in an ad hoc fashion.??*
The most organized intervention has come through the National Center for Srate
Courts (NCSC). The NCSC organized a three-state pilot project in California,
Minnesota, and North Dakota to teach judges and court staff about implicit bias.**
It used a combination of written materials, videos, resource websites, Implicit
Association Tests, and online lectures from subject-matter experts to provide the
knowledge. Questionnaires completed before and after each educational interven-
ton provided an indication of program effectiveness.

Although increased knowledge of the underlying science is a basic objective of
an implicit bias program, the goal is not to send judges back to college for a crash
course in Implicit Psychology 101. Rather, it is to persuade judges, on the merits, to
recognize irnplicit bias as a potential problem, which in murn should increase moti-
vation to adopt sensible countermeasures. Did the NCSC projects increase
recognition of the problem and encourage the right sorts of behavioral changes? The
only evidence we have is limited: voluntary self-reports subject to obvious selec-
tion biases.

For example, in California, judicial training emphasized a documentary on the
neuroscience of bias.?* Before and after watching the documentary, participants
were asked to what extent they thought “a judge’s decisions and court staff’s interac-
tion with the public can be unwittingly influenced by unconscious bias toward
racial/ethnic groups.”* Before viewing the documentary, approximately 16 percent
chose “rarely-never,” 55 percent chose “occasionally,” and 30 percent chose “most-
all.”  After viewing the documentary, 1 percent chose “rarely-never,” 20 percent
chose “occasionally,” and 79 percent chose “most-all.™

Relatedly, participants were asked whether they thought implicit bias could
have an impact on behavior even if a person lacked explicit bias. Before viewing
the documentary, approximately 9 percent chose “rarely-never,” 45 percent chose
“occasionally,” and 45 percent chose “most-all.” After viewing the dacumentary,
1 percent chose “rarely-never,” 14 percent chose “occasionally,” and 84 percent

224. Several of the authoss of this Article have spoken 1o judges on the topic of implicic biss,

225, Se PAMELA M. CASEY ET AL, NAT'L CTR FOR STATE COURTS, HIEELPING COURTS ADDRESS
IMPLICIT BIAS: RESOURCES FOR EDUCATION (2012), anwifabie at hrp/fwww.ncscorg/1BReport.

228. The program was broadcast on the Judicial Branch's cable TV station and made available streaming
on the Internet. See The Nawuscience and Pryhalogy of Deciiionmaking, ADMEN. OFF. COURTS EDUC,
D, {Mar. 29, 2011), hrepswwew2. courtdnfo,ca gov/ter/aocte/ dialogue/newre/index hitm.

227. Sze CASEY ET Al supra nove 225, ar 12 fig.2.

228, Secid
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chose “most-all. ™ These statistics provide some evidence that the Califomia docu-
mentary increased awareness of the problem of implicit bias. The qualitative data,
in the form of write-in comments™ support this interpretation.

What about the adoption of behavioral countermensures? Because no specific
reforms were recommended at the time of training, there was no attempt to meas-
ure behavioral changes. Al that we have are self-reports that speak to the issue. For
instance, participants were asked to agree or disagree with the statement, “T will apply
the course content to my work” In California, 90 percent {N=60} reported that they
agreed or strongly agreed.*! In North Dakota (N=32}, 97 percent reported that
they agreed or strongly agreed Three months later, there was a follow-up survey
given to the North Dakota participants, but only fourteen participants replicd. In
thar survey, 77 percent of those who responded stated that they had made
efforts to reduce the potential impact of implicit bias.** In sum, the findings across
all three pilot programs suggest that education programs can increase motivation
and encourage judges ta engage in some behavioral modifications. Given the lim~
itations of the data (for example, pilot projects with small numbers of partic-
ipants, self-reports, self-selection, and limited follow-up results), additional research
is needed to confirm these promising but preliminary results.

From our collective experience, we also recommend the following tactics.
First, training should commence early, starting with new-judge orientation when
individuals are likely to be most receptdve. Second, training should not immediately
put judges on the defensive, for instance, by accusing them of concealing explicit
bias. Instead, trainers can start the conversation with other types of decisionmaking
errors and cognitive biases, such as anchoring, or less-threatening biases, such
as the widespread preference for the youth over the elderly that 1ATs reveal.
Third, judges should be encouraged to take the 1AT or other measures of implici

229, Id arl2fig3.

230. Comments included: “ralsing my awaseness of prevalence of implicit bias,” “enlighrened me on the
penetration of implicit bias in everyday life, even theugh 1 consciously strive to be unbiased and
assume most people try to do the same,” and “greater awareness—] really appreciated the impressive
panel of paricipants; I really leamed a lot, am very interested.” Ser CASEY ET AL, supra note 225, 2t 11,

231, Seeid at 10,

232. See id ar 18. Minnesota answered & slightly different question: 81 percent gave the program’s
applicability 2 medium high to high raring,

233. Seeid at 20. The strategies thae were identificd included: “concerted effort 1o be aware of bias,” “1
more carefully review my reasons for decisions, fikes, dislikes, and ask myself if there may be bias
underlving my determination,” “Simply tying to think things through more thoroughly,”
“Reading and leaming more ibowt other cultres,” and “T have made mental notes to royself on the
bench ta be more aware of the implicit bias and I've re-examined my frclings to sce if it is because of
the party and his/her actions vs. any implicit bias on my part.”

"
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bias. Numerous personal accounts have reported how the discomfiting act of
taking the IAT alone motivates action. And researchers are currently studying the
specific behavioral and social cognitive changes that take place through such self-
discovery. That said, we do not recommend that such tests be mandatory because
the feeling of resentment and coercion is likely to counter the benefits of increased
self-knowledge. Moreover, judges should never be expected to disclose their
personal results,

c¢. Improve Conditions of Decisionmaking

Tmplicir biases function automatically. One way to counter them is to engage
in effortful, deliberative processing* But when decisionmakers are shore on time
or under cognitive load, they lack the resources necessary 1o engage in such delib-
eration. Accordingly, we encourage judges 1o take special care when they must
respond quickly and to try to avoid making snap judgments whenever possible. We
recognize that judges are under cnormous pressures to clear ever-growing dockets.
That said, it is precisely under such work conditions that judges need to be especially
on guard against their biases.

There is also evidence that certain elevated emotional states, either positive
or negative, can prompt more biased decisionmaking. For example, a state of
happiness scems to increase stercotypic thinking,™* which can be countered when
individuals are held accountable for their judgments. Of greater concern might be
feelings of anger, disgust, or resentment toward certain sécial categories. If the
emotion Is consistent with the stereotypes or anticipated threats associated with that
social category, then those negative emotions are likely to exacerbate implicit biases.™

234. There are also ways to deploy more automatic countermeasures. In other words, one can teach one's
mind to respond not reflectively but reflexively, by automatically riggering goal-directed behuvior
through intemalization of cenain ii~then responses. These countermeasures function implicidy and
even under conditions of cognitive Joad. S generatly Saaid A Mendoza et al., Reducing the Expressian
of Tmplici Stereotypes: Reflexcive Control Through Implementation Intentions, 36 PERSONALITY & 50C.
PSYCHOL, BULL. 512, 514-15, 520 (2010); Monteith et al., spra note 221, at 218-21 (discussing
botram-up correction versus top-downy).

235. S Galen V. Bodenhausen et al, Huppines and Stereotypic Thinking in Social Judgment, 66 ].
PERSONALITY 8& $OC. PSYCHOL. 621 (1594).

236. See Nifanjana Dasgupta et al,, Panning the Fiames of Prepudicer The Influence of Spectfic Incidnind
Emotions on Implicit Prejudice, 9 EMOTION 585 (2009). The rescarchiers found thar implicit bias against
gays and lesbians could be increased more by making participants fecl disgust than by madking partic-
ipants feel anger. Ser if. ar 588, Converscly, they found that implicit bias agminst Arabs could be
increased more by iaking participanis feet angry rather than disgusted.  Sce id ac 589, see s David
DeSteno ex al, Projudice From Thin At The Effect of FEnotion en dutormatic Inlergroup Atritmdes, 15
PSYCHOL. SCE 319 {2004).



1178 59 UCLA L. Rev. 1124 (2012)

In sum, judges should. try to achicve the conditions of decisionmaking that allow
them to be mindful and deliberative and thus avoid huge emotional swings.

d. Count

Finally, we encourage judges and judicial institutions to count. Increasing
accountability has been shown to decrease the influence of bias and thus has fre-
quently been offered as a mechanism for reducing bias. But, how can the behavior
of trial court judges be held accountable if biased decisionmaking is itself
difficult to detect? If judges do not seek out the information that could help them
sec their own potential biases, those biases become more difficult to correct. Just
as uying to lose or gain weight without a scale is challenging, judges should
engage in more quantified self-analysis and seek out and assess patterns of behavior
that cannot be recognized in single decisions. Judges need to count.

The comparison we want to draw is with professional umpires and referees.
Statistical analyses by behavioral economists have discovered various biases, including
ingroup racial biases, in the decisionmaking of professional sports judges. Joseph
Pricc and Justin Wolfers found racial ingroup biases in National Basketball
Association (NBA) referees’ foul calling;® Christopher Parsons and colieagues
found ingroup racial bias in Major League Baseball (MLB) umpires’ strike calling*
These discoveries were only possible because professional sports leagues count
performance, including referee performance, in a remarkably granular and compre-
hensive manner.

Although NBA referees and MLB umpires make more instantaneous calls
than judges, judges do regularly make quick judgments on motions, objections,
and the like. In these contexts, judges often cannot slow down. So, it makes sense

237. joscph Price & Justin Wollers, Raria/ Diseimination Among NBA Refires, 125 Q. J. ECON, 1859,
1885 (2010) (“We find that players have up to 4% fewer fouls called against them and scare up to
214% more points on nights in which their race marchies thar of the referceing crew. Plaver statistics
that one might think are unaffected by reféree behavior [for eample, free throw shooting] are uncorre-
Iated with referee race. The bias in foul-cailing s large encugh so that the probability of a weam
winning is noticenbly affected Ly the ractal composition of the referceing crew assigned o the game.”),

238. Christopher A. Parsons et al, Smite Three: Divriminarion, Incentives, anid Evaluation, 101 AM. ECON.
REv. 1410, 1433 (2011} (“Pirches ase slightly more likely to be called strikes when the umpine shares
the race/ethnicity of the starting pitcher, an effect that is observable only when umpires” behavior is
not well monitored.  The evidence also suggests that this bias has shbstantial effeces on pitchers’
measwred performance and games’ outcomes. The link berween the srmall and large effects arises,
at least in part, because pitchers alter their behavior in potentially discriminatory siuations in ways that
ordinarily would disadvantage themselves (such as throwing pitches disecty aver the plate).”).
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to count their performances in domains such as bail, probable cause, and
preliminary hearings. )

We recognize that such counting may be difficult for individual judges who
lack both the quantitative training and the resources to track their own perfor-
mance statistics, That said, even amateur, basic counting, with data collection meth-
ods never intended to make it into a peer-reviewed journal, might reveal surprising
outcomes, Of course, the most useful information will require an institutional
commitment to counting across multiple judges and will make use of appro-
priately sophisticated methodologies. The basic objective is to create a negative
feedback loop in which individua) judges and the judiciary writ large are given
the corrective information necessary to know how they are doing and to be
motivated to make changes if they find evidence of biased performances. Tt may be
difficult 1o correct biases even when we do know about them, but it is virtually
impossible to correct them if they remain invisible.

2. Juross
a. Jury Selection and Composition

Individual screen.  One obvious way to break the link between bias and
unfair decisions is to keep biased persons off the jury. Since evervone has implicit
biases of one sort or another, the more precise goal would be to sereen our those
with excessively high biases that are relevant to the case at hand. This is, of course,
precisely one of the purposes of voir dire, although the interrogation process was
designed to ferret out concealed explicit bias, not implicit bias.

One might reasonably ask whether potential jurors should be individu-
ally screened for implicit bias via some instrument such as the IAT. But the leading
scientists in implicir social cognition recommend against using the test as an individu-
ally diagnostic measure. One reason is that although the'IAT has enough test-
retest reliability to provide useful research information about human beings
generally, its reliability is sometimes below what we would like for individual
assessments.”® Moreover, real-word diagnosticity for individuals raises many more
issues than just test-retest reliability. Finally, those with implicit biases need not

239. The test-retest reliability between 2 person’s LAT scores at two differenc imes has been found o be
0.50. For further discussion, see Kang & Lane, supra note 2, at 477-78, Readers shoufd undersand
that “the IAT's properdes approximately resemble those of sphygmomanometer blood pressuze (BFP)
measures that are wsed o assess hypertension.” S Anthony G. Greenwald < N, Sriram, Mo Measire
Is Perfect; but Some Measwres Can Be Quite Useful: Response 1o Tue Comments o the Brigf Implicit
Assoeciation Terr, 57 EXPERIMENTAL PSYCHOL. 238, 240 (2010).



1180 59 UCLA L. REv. 1124 (2012)

be regarded as incapable of breaking the causal chain from implicit bias to
judgment. Accordingly, we maintain this scientifically conservative approach and
recommend against using the 1AT for individual juror selection.**
Jury diversity. Consider what a White juror wrote to Judge Janet Bond Arterton
about jury deliberations during a civil rights complaint filed by Black plainsiffs:
During deliberations, matter-of-fact expressions of bigotry and broad-
brush platitudes about “those people” rolled off the tongues of a vocal
majority as naturally and unabashedly as if they were discussing the
weather. Shocked and sickened, 1 sat silently, rationalizing co myself that
since 1 did agree with the preduct, there was nething to be gained by
speaking out against the process (I now regret my inaction). Had just
one African-American been sitting in that room, the wontent of discussion
wendd bave been quite different. And had the case been more balanced—
one that hinged on fine distinction or subtle nuances—a more diverse
jury might have made a material difference in the cutcome.
1 pass these thoughts onto you in the hope thar the jury system can
some day be improved.?"!
This anecdote suggests that a second-best strategy to striking potential jurors with
high implicit bias is to increase the demagraphic diversity of juries™ to get a
broader distribution of biases, some of which might cancel each other out. This
is akin to a diversification strategy for an investment portfolio. Moreover, in a more
diverse jury, people’s willingness 1o express explicit biases might be muted, and the
very existence of diversity might even affect the operation of implicit biases as well.
In support of this approach, Sam Sommers has confirmed that racial diversity
in the jury alters deliberations. In a mock jury experiment, he compared the delib-
eration content of all-White juries with that of racially diverse juries.** Racially
diverse juries pracessed informartion in a way thar most judges and lawyers would
consider desirable: They had longer deliberations, greater focus on the actual evi-
dence, greater discussion of missing evidence, fewer inaccurate statements, fewer

240, For legal commentury in agreemens, see, for example, Anna Robens, [Re)fbrming the fury: Detection
and Disinfiction af fmplicit furer Bias, 44 CONN. L. REV, 827, 856-57 (2012). Roberts suggests using
the IAT during orientation as an educational tool for jurors instead. 4 at 863-66.

241, [fanet Bond Arterton, Unconicions Bias and the Impartial fury, 40 CONN. L. REV. 1023, 1033 (2008)
(quoting lener from anonymous jurar} (emphasis added),

242. For a stractural analysis of why juries lack racial diversity, see Samuel R Sommers, Determinanss and
Consequences of jury Racial Diversity: Empirical Findings, Implications, and Directions for Future Research,
2 S50C. I55UES & PoLY REV. 63, 68-71 (2008).

243, The juries labeled “diverse” featured four White and two Black jurors,
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uncorrected statements, and greater discussion of race-related topics.™ In addi-
tion 1o these informadon-based benefits, Sommers found inreresting
predeliberation effects: Simply by knowing that they would be serving on diverse
juries {as compared to all-White ones), White jurors were less likely to believe, at
the conclusion of evidence but before deliberations, that the Black defendant
was guilty.™?

Given these benefits,* we are skeptical about peremptory challenges, which
private parties deploy to decrease racial diversity in precisely those cases in
which diversity is likely to matter most.™ Accordingly, we agree with the recom-
mendation by various commentators, including Judge Mark Bennett, 1o curtail
substantally the use of peremptory challenges.”*® In addition, we encourage consid-
eration of restoring a 12-member jury size as “the most effective approach” to

maintain juror ro::prt:t?cntativcnv.:ss.2“9

b. Jury Education About Implicic Bias

In our discussion of judge bias, we recommended that judges become skep-
tical of their own objectivity and learn about implicit social cognitdon to become
meotivated to check against implidt bias. The same principle applies to jurors, who
must be educated and instructed to do the same in the course of their jury
service.  This education should take place early and often. For example, Judge

244, Samuel R Sommers, On Raciaf Diversity and Group Decision Making: Lentifying Multiple Effects of
Racial Composition on fury Defiberations, 90 J. PERSONALITY & 50C. PSYCHOL. 597 (2006).

246, Ser Sommers, supra note 242, ar 87,

246. Other benefits include promoting public confidence in the judicial systern. See 2 av 82-88 (ummarizing
theoretical and empirical literature}.

247, Ser Michael L. Nonon, Samucl R. Sommers & Sara Brauner, Biar in Jury Seleciion: Justifving
Probibited Peremprory Challenges, 20 ), BEHAV., DECISION MAKING 467 (2007); Samuel K.
Sommers 8¢ Michael 1. Narton, Race ard Jury Selection: Psycliological Perspectives on the Peremprory
Chellenge Diebate, 63 AM. PSYCHOLOGIST 527 (2008) {reviewing literature); Samuel R, Sommers &
Michacl 1. Norton, Race-Based Judgments, Race-Neral Justifications: Experimental Examination of
Peremprary Use and the Batson Challenge Procediore, 31 LAW S8CHUM. BEHAVY, 261 (2007) (finding
that race influences the exercise of peremprory challenges in participant populatons that include
college students, law students, and practicing attorneys and that participants effectively justified their
use of challenges in race-neutral terms).

248. Ses, ez, Benner, supru note B3, w 16869 (recommending the tandem solution of increased fawyer
participation in voir dire and the banning of peremptory challenges); Antony Page, Batson’s Bfina-
Spot: Unconscious Stereaiyping and ihe Pevempiory Gholtenge, 85 B.UL L. REV. 155 (2005).

249, Shari Seidman Diamond eval,, Ackieving Diversity o the furye: fury Size and the Pesempiory Chodlenge,
6 J. EMPIRICAL LEGAL STUD. 425, 427 (2005).
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Bennett spends approximately twenty-five minutes discussing implicit bias durdng
jury selection
At the conclusion of jury selection, Judge Benneu asks each potential juror
to take a pledge, “vrhich covers various matters including a pledge against bias:
I pledge
T will not decide this case based on biases. This includes gut
feelings, prejudices, stereotypes, personal likes or dlshkes, sympathies
or generalizations. !
He also gives a specific jury instruction on implicit biases before opening
statements:
Do not decide the ease based on “implicit biases.” As we discussed in
jury selection, everyone, induding me, has feelings, dSSul.’l‘lptiOl’lS, percep-
tions, fears, and stereotypes, that is, “implicit biases,” thar we may not
be aware of. These hidden thoughts can impact what we see and hear,
how we remember what we see and hear, and how we make important
decisions. ‘Because you ure making very important decisions in this case, 1
strongly encourage you to evaluate the evidence carefully and to resist
jumping to conclusions based on personal likes or dislikes, generaliza-
tions, gut feelings, prejudices, sympathics, stercotypes, or biases, The law
demands that you return a just verdict, based solely on the evidence,
your individual evaluation of that evidence, your reason and common

250. Judge Bennett starts with a clip from HWhu Wowld You Dof, an ABC show that uses hidden camens
o capture bystanders reactions 1o a variety of staged situations. This cpisode—-a brilliant demonstraton
of bias—opens with a bike chained 10 a pole near a popular bike traif on a sunny afternoon. First, 2
young White man, dressed in jeans, 3 t-shirt, and a baseball cap, approaches the hike with a
hammer and saw and begins working on the chain (and cven gees to the point of pulling out an
industrial-strength bole cunter). Many people pass by without saving anything; onc asks him if he
lost the key 1o his bike lock. Although many others show concern, they do not interfers. After those
passersby clear, the show stages its next scenario: a young Bhck man, dressed the same way,
approaches the bike with the sume 1ools and attemprs to break the chain, Within seconds, people confront
him, wanting w0 knaw whether the bike is his. Quickly, a crowd congregares, with people shouting ar him
that he canrot take what docs not belong to himn and some even calbing the police. Finally, after the
crowd moves on, the show stages is las? scenardo: a young White worman, armactive and scantdly clad,
approaches the bike with the same cools and attempts 1o saw through the chain. Several men nde
up and ask if they can help her break dhe lock! Potential jurors immedkately see how impliciz biases
can affect what they see and hear.  Whar Wowdd You Dof (ABC 1elevision broadeast May 7, 2010),
available ot hpe/fvww. youtube com/warchv=ge 7160GuNRg,

251, Mark W. Beanet, Jury Pledge Against Tmpiicit Bias (2012} (unpublished munuseript) {on fife with
authors). In addidon, fudge Bennea has a framed poster prominently displayed in the jury room that
repeats the [anguage in the pledge.
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sense, and these instructions. Our system of justice is counting on you
to render a fair decision based on the evidence, not on biases. ™

Juror research suggests that jurors respond differentdy to instructions
depending on the persuasiveness of each instruction’s rationale. For example, jurors
seem to comply more with an instruction to ignore inadmissible evidence when
the reason for inadmissibility is potential unreliability, not procedural irregu-
lrity.** Accordingly, the implicit bias instructions to jurors should be couched in
accurare, evidence-based, and scientific terms, As with the judges, the juror's
education and instruction should nor put them on the defensive, which might
make them less receptve. Notice how Judge Bennett’s instruction emphasizes the
near universality of implicit biases, including in the judge himself, which decreases
the likelihood of insult, resentment, or backlash from the jurors,

To date, no empirical investigation has tested a system like Judge
Bennett's—although we believe there arc good reasons to hypothesize about its
benefits. For instance, Regina Schuller, Veronica Kazoleas, and Kerry Kawakami
demonstrated that a particular type of reflective voir dire, which required indi-
viduals to answer an open-ended question about the possibility of racial bias,

252, Id In all eriminal eases, Judge Benner also instructs on explicir biases using an instietion that is
borrowed from a stanutory requirement in federal death penalty cases:
You must follow eertain rules while conducting your deliberations and rerurning
your verdice:

EE R

Reach your verdicr without discrimination. 1n reaching vour verdict, you must not
consider the defendant'’s race, color, religious beliefs, natonal Gl'iglyn, ar sex. You are
not to retum a verdict for or against the defendant unless you would retum the same
verdicr withour regard m his race, color, religious beliefs, national origin, or sex. To
emphasize the importance of this requirement, the verdict form conmins a certifi-
cation statement. Each of you should carefully read thar statement, then sign your
name in the appropriaie place in the signature block, if the statement accuntely reflects
how you reached your verdict,
The certification statement, contained in a final section labeled “Certificagion” on the Verdicr
Forrn, stares the following:
By signing below, each juror centifies that consideration of the rce, color, refigious
belicfs, national origin, or sex of the defendant was not involved in reaching his or her
individual decision, and thar the individual juror would have returned the same
verdier for or against the defendant on the chasged offense regandlest of the rice, color,
religious beliefs, national origin, or sex of the defendant,
This certification is alse shown tw all potental jurors in jury setection, and each is asked if they will
be able to sign it.

253, See g, Sautl M. Kassin & Samucl R Sommers, fnadmirsible Testimony, Tutnuctions to Disregard, and
rhe fuiry: Substuniive Vertns Procedural Considevacions, 23 PERSONALITY 8 50C. PSYCHOL. BULL.
1046 (1997} {finding evidence that mock jurors responded differenty to wiremp evidence that was ruled
inadmissible either because it was illegally obtained or unreliable).
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appeared successful at removing juror racial bias in assessments of guilt.” That
said, no experiment has yet been done on whether jury instructions specifically
targeted at implicit bias are effective in real-world settings. Research on this spe-
cific question is in development.

We also recognize the possibility that such instructions could lead to juror
complacency or moral credentialing, in which jurors believe themselves to be prop-
erly immunized or educared about bias and thus think themselves to be more objec-
tive than they really are. And, as we have learned, believing oneself to be objectdve
is 2 prime threar to objectivity. Despite these limitations, we believe that implicit
bias education and instruction of the jury is likely to do more good than harm,
though we look forward to further research that can help us assess this hypothesis.

c. Encourage Category-Conscious Strategies

Foreground social categaries. Many jurors reasonably believe that in order to
be fair, they should be as colorblind {or gender-blind, and so forth.) as possible.
In other words, they should try to avoid seeing race, thinking about race, or
talking about race whenever possible. Bur the juror research by Sam Sommers
demonstrated that White jurors showed race bias in adjudicating the merits of a
battery case (between White and Black people) unless they perceived the case to
be somehow racially charged. In other words, until and nless White jurors felt
there was a specific threat to racial fairness, they showed racial bias.”

What this seems to suggest is that whenever a social category bias might be
at issue, judges should recommend that jurors feel free to expressly raise and
foreground any such biases in their discussions. Instead of thinking it appropriate
to repress race, gender, or sexual orientation as irrelevant to understanding the
case, judges should make jurors comfortable with the legitimacy of raising such
issues. This may produce greater confrontation among the jurors within deliberation,
and evidence suggests that it is precisely this greater degree of discussion, and even
confrontation, that can potentially decrease the amount of biased dedisionmaking.**

This recommendation—to be conscious of race, gender, and other social
categories—may seem to contradict some of the jury instructions that we noted

254, Regina A. Schuller, Veronica Kuuoleas & Kerry Kawadeuni, The fnipact of Prejudfice Screeming Precedres
on Racial Bias in the Coureroom, 33 LAW & HUM. BEHAV. 320 (2009}

255,  Ser supra notes 70-71.

256. See Alexander M. Czopp, Margo J. Monteith & Aimee Y. Mark, Standing Up for a Change: Reducing
Bius Through Interpersona! Canfrontution, 50 J. PERSONALITY 8 50C. PSYCHOI_ 784, 791 (2006).
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above approvingly.” But a command that the race (and other social categorices)
of the defendant should not influence the juror’s verdict is entirely consistent with
instructions to recognize explicitly that race can have just this impact—unless
countermeasures are taken. In other words, in order to make jurors behave in a
colorblind manner, we can explicitly foreground the possibility of racial bias.***

Engage in perspective shifting.  Another strategy is to recommend that jurors
try shifting perspectives into the position of the outgroup party, either plaintiff
or defendant®*® Andrew Todd, Galen Bohenhausen, Jennifer Richardson, and
Adam Galinsky have recently demonstrated that actively contemplating others’
psychological experiences weakens the automatic expression of racial biases.” In
a series of experiments, the researchers used various interventions to make partic-
ipants engage in more perspective shifting. For instance, in one experiment, before
seeing a five-minute video of a Black man being treated worse than an identically
situated White man, participants were asked to imagine “what they might be
thinking, feeling, and experiencing if they were Glen [the Black man], looking
at the world through his eyes and walking in his shoes as he goes through the
various activities depicted in the documentary.”*' By contrast, the control group
was told to remain objective and emotionally detached. In other variations, perspec-
tive taking was triggered by requiring participants to write an essay imagining a
day in the life of a young Black male.

These perspective-taking interventions substantially decreased implicit bias in
the form of negative attitudes, as measured by both a variant of the standard
AT (the personalized IAT) and the standard race attitude IAT.** Morc impor-

tant, these changes in implicit bias, as measured by reaction time instruments,

267, Ser Bennen, ngra note 252 (“[Y]Jow must not consider the defendant’s race, color, refigious beliefs,
national origin, or sex. You are not to resum a verdict for or aguinst the defendant undess you would
return the same verdict without regard to his race, color, religious belicfs, national origin, or sex.”).

258. Although said in a different contexr, Justice Blackmun's insight seemns appropriate here: “In erder to
get beyond racism we must first take account of race.” Regents of the Uniw, of Cal v. Baklz, 433 (LS.
263, 407 (1978} (Blackmun, ., concurring in part and dissenting in part).

259. For a thoughtful discussion of jury instructions on “gender-, race-, and/or sexunl orientation-switching,”
see CYNTHIA LEE, MURDER AND THE REASONABLE MAN; PASSION AND FEAR IN THE
CRIMINAL COURTROOM 252-55 (2003); ser alio id. a1 25738 (quoting actual race-switching
instniction given in a criminul trial based on Prof. Lec's work),

260. Andrew R.Todd et al,, Perspective Taking Combats Automatic Expressions of Ractal Biar, 100 ],
PERSONALITY & 50C. PSYCHOL. 1027 (2011).

2681, Ser id. ar 1030. )

262. Experiment one involved the fivesmimite video. Thase in the perspective-shifting condition showed
a bias of M=0.43, whereas those in the control showed a bias of #4=0.80. Experiment two involved
the essay, in which participants in the perspective-tuking condition showed AM=0.01 versus A7=0.49.
See il at 1031, Experiment three used the standard TAT. See i at 1033,
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also correlated with behavioral changes, For example, the researchers found that
those in the perspective-taking condition chose to sit closer to a Black
interviewer,” and physical closeness has long been understood as positive body
language, which is reciprocated. Morcover, Black experimenters rated their
interaction with White participants who were put in the perspective-taking
condition more positively.’

CONCLUSION

Most of us would like to be free of biases, attitudes, and stereotypes that lead
us to judge individuals based on the social categories they belong to, such as race
and gender. But wishing things does not make them so. And the best scientific evi-
dence suggests that we—all of us, no matter how hard we try to be fair and square,
no matter how decply we believe in our own objectivity—have implicit mental
associations that will, in some circumstances, alter our behavior. They manifest
everywhere, even in the hallowed courtroom. Indeed, one of our key points here is
not to single out the courtroom as a place where bias especially reigns but rather to
suggest that there is no evidence for courtroom exceptionalism. There is simply
no legitimate basis for believing that these pervasive implicit biases somehow stop
operating in the halls of justice.

Confronted with a robust rescarch basis suggesting the widespread cffects of
bias on decisionmaking, we are therefore forced to choose. Should we seck to be
behaviorally realistic, recognize our all-too-human frailties, and design procedures
and systems to decrease the impact of bias in the courtroom? Or should we
ignore inconvenient facts, stick our heads in the sand, and hope they somehow go
away? Even with imperfect information and tentative understandings, we choosc
the first option. We recognize that our suggestions are starting points, that they
may not all work, and that, even as a whole, they may not be sufficient. But we
do think they are worth a try. We hope that judges and other stakeholders in the
justice system agree.

263, Seeid ut 1035,
264, Seeid ar 1037,
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WHILE IMPLICIT BIAS HAS increasingly become a
buzzword in both written and verbal discourse,
our team established some parameters to
reasonably limit the scope of this review. Nota-
bly, given the Kirwan Institute’s focus on race
and ethnicity, we continue to favor articles that
directly focus on these topics as they intersect
with other forms of identity. This narrows the
scope of this publication but also allows us to
provide a richer dialogue within this focus area.
Moreover, in perhaps the most significant devi-
ation from previous editions of the State of the
Science: Implicit Bias Review, this year’s publica-
tion does not attempt to be exhaustive, While in
previous years our team had sought to include
nearly all implicit bias articles and chapters that
were published through formal channels (e.g.,
acadernic journals, but not theses or disser-
tations) during a given year, the substantial
increase in implicit bias scholarship warranted
anew approach. As such, this 2017 publication
neither is nor attempts to be comprehensive.

Rather, in an attempt to maximize the impact

of the content, we assessed each potential
article for possible inclusion. This approach
admittedly involved subjectivity; however, given
our intensive engagement with the literature
over the past five years, we have done our best
to emphasize those that we believe reflected the
greatest contributions to advancing the field.

The vast majority of this docurnent reflects liter-
ature published in 2016; however, we acknowl-
edge that some late 2015 articles and early 2017
publications are interspersed, particularly if the
latter were available online before print.

Finally, a note about language: this document
tends to use the term “implicit bias” over “un-
conscious bias,” though the twe terms are often
used interchangeably in the literature.
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Key Characteristics

1.

Unconscious and automatic: They are activated without an
individuals' intention or control. [1, 2]

. Pervasive: Everyone possesses them, even those avowing

commitments to impartiality. [3—7]

. Do not always align with explicit beliefs: Implicit and explicit biases

are generally regarded as related but distinct mental constructs. [8-11]

. Have real-world effects on behavior: As discussed in this

publication and other editions of the State of the Science: Implicit
Bias Review, significant research has documented real-world effects
of implicit bias across domains such as employment, education, and
criminal justice, among others.

5. Are malleable: The biases and associations we have formed can be

“‘unlearned” and replaced with new mental associations. [1, 5, 12-16]



Dear Reader,

As the interim Executive Director for the Kirwan Institute for the Study
of Race and Ethnicity, it is my great pleasure to announce the release
our 2017 issue of the State of the Science; Implicit Bias Review—
marking the fifth-year anniversary of our flagship publication.

If you have used this
resource and have
feedback, or just want
to learn more about the
Kirwan Institute, please
do not hesitate to reach
out. We look forward to

hearing from you.

his release comes at a very important time. More than ever,

Kirwan and our partners in equity work can see the importance
of how we shape the narrative of race and equity in this country.
For the last five years, the State of the Science has been one of the
ways that we have been able to add depth to this often one-sided
narrative, by pointing to the complex underpinnings of how peoples’
conception of race influences our perceptions, thoughts, and
relationships.

This edition of the State of the Science: Implicit Bias Review

was originally conceived as a way for Kirwan to get a better
understanding on what was still an emerging topic. Five years ago,
we could not have imagined how many of our partners would also
be interested in this rescurce as a way to help broaden the national
discussion on racial equity. Kirwan is delighted to be able to share
this work with legal professionals, non-profit leaders, civil rights
activists, doctors, teachers, and everyone in between.

This release is a shining example of the tremendous effart and
dedication of our Race and Cognition Program to living cut Kirwan's
mission. The positive acclaim for this publication and its impact

on addressing real world inequities continues to make the Kirwan
Institute proud.

At such an important milestone, it is not only important to celebrate
the impact of our work, but we must also look to the future to ensure
that the implicit bias résearch will continue to help us all build a more
equitable and inclusive world. For example, we have some exciting
plans to make our research even more accessible and responsive

to the needs of our communities and partners. We look forward to
sharing our vision for the future of the State of the Science with you
in 2018--stay tuned!

Sincerely,

Al & \/ ot

ARTHURR. ngmm,_”?._@\,\
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“In addition to urgent conversations
about race and criminal justice, and
employment and gender, discussions
about implicit bias have spread to
Hollywood, the sciences, and the
presidential election.”

JESSICA NORDELL, 2017 [17]



1 Introduction

As in prior years, the sense that the concept of
implicit bias continually gained momentum
in both public discourse and academic
communities was hard to deny. Even individuals
who maybe had never previously heard the

term likely were exposed to it at some point in
2016. As discussed in this chapter, the venues
facilitating this exposure perhaps may have
been unexpected or unlikely.

Public Discourse

In terms of the general public’s exposure to and
efforts to grapple with the concept, one of the
memorable moments that shaped early 2016
was the controversy that emerged surrounding
the Academy Awards. Indeed, long before the
iconic gold Oscar statuettes were distributed

on February 29th, the 2016 Academy of Motion
Picture Arts and Sciences’ 88th annual ceremo-
ny celebrating the year’s achievements in film
had generated tremendous attention and “buzz”
Under different circumstances, this likely would
have been a boon to the Academy, holding the
promise of high television viewer ratings and
publicity. The 2016 hype and attention, how-
ever, took a decidedly different tone when the
announcement of the 20 contenders for Best
Actor and Actress (for both leading and support-

ing roles) generated a racially monolithic pool
of exclusively White nominees for the second
year in a row. Even those who do not follow the
Oscars at all inevitably heard of the controver-
sy, as it garnered news attention and quickly
spread through various social media platforms,
ultimately yielding the popular Twitter hashtag
#QOscarsSoWhite.

Among several explanations that surfaced in
this dialogue, one that gained particular atten-
tion was implicit bias. Scholars, commentators,
and even the actors themselves called attention
to this unconscious phenomenon as a way of un-
derstanding how the uniformly White nomina-
tion pool for Best Actor/Actress could persist yet
another year. For example, 2014 Best Supporting
Actress winner, Lupita Nyong'o, shared her
sentiments'on the lack of diversity and possible
influence of implicit bias when she wrote,

I am disappointed by the lack of inclusion in
this year’s Academy Awards nominations. It
has me thinking about unconscious preju-
dice and what merits prestige in our culture.
The Awards should not dictate the terms

of art in our modern society, but rather be

a diverse reflection of the best of what our
art has to offer today. I stand with my peers

13
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who are calling for change in expanding the
stories that are told and recognition of the
people who tell them. [18]

BOOKENDING THIS DIALOGUE in the latter
months of 2016 was perhaps an even more
visible platform on which implicit bias emerged
as a conversation topic: the 2016 Presidential
and Vice-Presidential debates. First, during the
September 26th Presidential debate between
Democratic nominee Hillary Clinton and her
Republican counterpart Donald Trump, NBC
news moderator Lester Holt addressed Clinton
with an inquiry regarding whether she believed

police are implicitly biased against Black people.

Her response articulated the idea that implicit
bias is not just a challenge for individuals in
that specific occupation; everyone is susceptible
to these unconscious cognitive dynamics. [For
more on the pervasiveness of implicit attitudes
and stereotypes, see 21.] Moreover, in her
response, Secretary Clinton also acknowledged
the often weighty implications of implicit bias
by asserting, “it can have literally fatal conse-
quences.” [22] Supporting this latter statement is
a considerable body of research (appropriately
dubbed “shooter bias” research) that examines
how law enforcement officers’ implicit biases
can influence decisions regarding how quickly
weapons are discharged, and, quite significantly,
at whom. [see, e.g., 23, 24, 25]

Similarly, the term resurfaced in the October 4th
Vice-Presidential debate featuring Democratic
nominee, Senator Tim Kaine, and the Republi-
can contender, Governor Mike Pence. Pence’s
handling of the concept, however, garnered
some criticism, as portions of response failed to
align with research-based understandings. [26,
27] Notably, Governor Pence’s quote implying
that an individual could not have an implicit
bias against his or her own ingroup: “Senator,
when African American police officers involved
in a police action shooting invelving an African
American, why would Hillary Clinton accuse
that African American police officer of implicit
bias?” [28] does not reflect the reality that
implicit anti-ingroup bias has been documented
in the scholarly literature. [29-33]

Finally, another notable moment from 2016

that provoked implicit bias conversations in the
public sphere included an October incident on
Delta airlines in which Dr. Tamika Cross, a Black
OB/GYN dactor from Houston, was hindered
from assisting a fellow passenger who was
suffering a medical emergency because the
flight attendants questioned whether she was
actually a medical professional. This situation
led to commentaries surrounding how implicit

#OscarsSoWhite: The 2016 Academy
Awards created controversy whern ihe

20 nominees for Best Actor and Aclress
were announced and, for the second year
in a row, all were White.



biases, notably those involving
race, can shape whois (or, in
this case, who is not) perceived
to be a doctor. [34]

Trends in the Field

Looking at the academic
literature from 2018, several
trends emerged. First, while
children have long been an
aspect of this field of research
[see, e.g, 35, 36-41], several
studies this year sought to
examine not just the presence
of implicit bias in children, but
more specifically how implicit
biases may operate differently
for this population compared
to adults. [42-45]

Also notable this year was substantial dis-
course surrounding the notion of the “Obama
effect”—that is, the effect that former President
Barack Obama may have had on implicit racial
attitudes, such as from being a highly-visible
counter-stereotypical exemplar. As discussed in
a later chapter and highlighted in a special issue
of Social Cognition, the research findings on this
subject remain mixed.

Finally, while police-related literature on
implicit bias has traditionally been common,
this year’s work in that realm trended specifi-
cally toward discussions regarding use of force.
[46-49] m

During the 2016 Presidential

debate, Hillary Clinton articulated
the idea that implicit bias is not just

a challenge for individuals, but that
everyone is susceplinle (o these
unconscious cognitive dynamics.
She also acknowledged the weighly
implications of implicit bias by
asserting, “it can have literally fatal
consequences.”
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Deepinder Singh Mayell

Applying Implicit Bias Scholarship to Real-World Issues:

An Immigration Toolkit

Sarah Mame, a student research assistant at the Kirwan
Institute, interviewed Deepinder Singh Mayell, the
Director of Education and Outreach at the James H.
Binger Center for New Americans on the Center's recent
work on an immigration toolkit specifically geared toward
Somali immigrants.

SARAH MAMO: TELL ME A LITTLE ABOUT YOURSELF
AND YOUR RESEARCH.

Deepinder Singh Mayell: | am the Director of Education
and Outreach at the James H. Binger Center for New
Americans, which is a relatively new clinical education
program that was recently endowed with a gift from the
Robina Foundation, The Center hosts one of the most
robust immigration ¢linical programs in
the country; it's a unique and powerful
kind of place.

One project we're currently working
on is a collaboration between the
Binger Center for New Americans,
The Advocates for Human Rights, and
Robins Kaplan, LLP, a law firm, The
impetus for this project came to us

in 2013, when deportaticns of Somali
immigrants in the U.S. started to pick
up. For years, individuals weren’t
being deported to Somalia because
the country was suffering from years
of warfare and lacked infrastructure as well as proper
diplomatic relations with the U.S. Only recently have these
individuals been deported to Somalia.

We started by exploring the barriers a Somali client faces
as they go through the system. We conducted interviews
with immigration attorneys and local advocates and held
a community roundtable. During the process, it became
clear that, in addition to the formal legal complexities of
immigration casés, there were potential significant issues
with implicit bias throughout the process that operated
as a barrier io potential faverable cutcomes for Somal

immigrants in proceedings.

The toolkit looks mosily at Somali immigrant populations
in the U.S. We take a closer look at the faiture of refugee
integration and the layers of cbstacles that face Somali

“Many refugees are fleeing terrible
conditions, then go through a harrowing
journey to get here and a long court process,
then are introduced to American poverty
and racism, which is incredibly difficult to
overcome, due in 'part to implicit bias”

- iImmigrants living in low-opportunity neighborhoods,

including lack of employment opportunities, disparate
educational outcomes, Islamophobia, and anti-immigrant
sentiment. Thanks to the Kirwan Institute, our team was
able to utitize cpportunity mapping to better illustrate

the multitude of challenges that face Samali immigrants.
Pecple that reside in these communities are also
subjected to racial profiling and ever-policing by local

taw enforcement. Somalis are subjected to an additional
layer of federal profiling as a Muslim community. Criminal
charges or minor infractions can easily lead t¢ deportation
proceedings where a Somali immigrant will face legal
abstacles to maintain refugee or resident status, including
substantial credibility and corroboration standards. Somali
immigrants may also be subjected to added screenings,
prolonged detention, and aggressive questicning during
proceedings ds potentially having links to terrorism.
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$M: WHAT IS THE PURPOSE AND FUNCTION

OF THE TOOLKIT?

DSM:; This Toolkit applies findings from a growing body
of cognitive research on implicit bias to immigration law
practice specifically for lawyers who represent Somali
immigrants in immigration proceedings. To be successful,
immigrants must overcome the implicit biases that players
within the system harbor, including judges, police officers,
prosecutors, and federal officials, as well as criminal
defense and immigration attorneys. Biases held by these
actors may impact the effectiveness and fairness of the
immigration system, and understanding the power and

scope of bias is integral to successful tegal representation,

First, we came up with list of established techniques to
counter implicit bias: intergroup contact, perspective-iak-
ing, cultural competence-building, counter-stereotypical
exemplars, self-analysis, and framing.

The first part of the toolkit is unpacking attorney-client
relationship, getting them to consider things they wouldn't
normally consider: trauma, gender roles, language styles,
racial anxiety, lack of their client's familiarity with U.S. legal
system, and misinformaticn in the community, all of which
need to be worked on by an attorney. The second part of
the toolkit is designed to build cultural competency and
provides a digest of Somali cuitural information, including
a Somali clan chart and descriptions about communication
styles, gender-based issues, and complications in names.

Next, the toolkit examines conditions in immigration court
and in immigration law, such as discretionary standards,
that may contribute to an environment where implicit

bias can affect fair outcomes. The toelkit offers guidance
based on recognized methods to combat and mitigate the
negative effects of implicit bias and provides examples

of how to frame cases to avoid common pitfalls. This
includes an exploration of the expanding definition of
terrorism” over the last few decades and how its applica-
tion can cause significant issues for clients.

SM: WHO DO YOU THINK MOST BENEFITS FROM THE
TOOLKIT?

DSM: Anyone representing Somalis or other refugee
groups in the immigration system: immigrants, refugees,
and those studying and practicing immigration faw. It's a
helpful tool to have on lawvers' desks when they encoun-
ter these issues.

SM: WHAT LED TO THE FORMATION OF THE TOOLKIT?
DID ANY EVENTS IN PARTICULAR SPUR MOVEMENTS TO
ESTABLISH THE TOOLKIT?

DSM: The resumption of the deportations led to its
formation. In 2012, there were 157 deportations of Somali
immigrants, in 2013 there were 166, then 243, 326, and
last year, there were 438. The numbers are picking up
and will likely continue to do so. Between 2012-2013,

the deportations were initially occuriing, and community

members were looking for something to help navigate the
process. Once they started looking inte the process, they
realized it was a deep issue, but they were nevertheless
committed to doing something which had the most impact.

SM: HOW DO YOU FORESEE THE TOCOLKIT BEING USED
ON A GEOGRAPHICAL LEVEL? IF THE TOOLKIT IS U.S.-
SPECIFIC, DO YOU THINK IT HOLDS ANY INTERNATIONAL
RELEVANCE?

DSM: Regionally, it relates to individuals representing
Somalis and populations who have been in the U.S. for a
number of years across the country.

The global implications of the toolkit are more broad.
Internationally, all countries are bound by international
law that protects refugees. The toclkit shines a light on
the process of integration and the obstacles that refugee
populations have to securing a stable life. Many refugees
are fleeing terrible conditions, then go through a harrow-
ing journgy to get here and a long court process, then
are introduced to American poverty and raclsm, which is
incredibly diffizult to overcome, due in part to implicit bias.

The question of integrating populations fairly, with dignity,
and consideration of human rights is one of the tanta-
mount chaillenges that the planet is facing, unless you

- want a world of walls that are militarized.

SM: DCES THE TOOLKIT DRAW FROM ANY EXISTING
LITERATURE ON IMPLICIT BIAS?

DSM: It draws from Fatma Marouf's “Implicit Bias and
Immigration Courts,” Jerry Kang et al’s “Impiicit Bias in
the Courtroom,” Nicole E. Negowetti's "Navigating the
Pitfalls of Implicit Bias: A Cognitive Science Primer for
Civil Litigators,” the Kirwan Institute’s work, especially that
of opportunity mapping, and Susan Bryant’s “The Five
Habits: Building Cross-Cultural Competence in Lawyers.”

SM: DOES THE TOOLKIT MAKE ANY NEW
CONTRIBUTIONS TO IMPLICIT BIAS?

DSM: The toolkit takes implicit bias and cognitive
research and applies it more deeply to immigration couns,
Iocking at the'actuai practice of attorneys as they work
with immigrants.

$M: IF YOU HAD TO DESCRIBE THE TOOLKIT AND
IMPLICIT BIAS TO SOMEOQNE AND ITS SIGNIFICANCE IN A
FEW SENTENCES, WHAT WOULD YOU SAY IF THEY KNEW
NOTHING ABOUT IMMIGRATION LAW OR IMPLICIT BIAS?
DM: The toolkit is trying to help protect people who

have valid right to stay in the U.S. overcome a myriad of
challenges that may prevent them from being successful.

For more on the James H. Binger Center for New
Americans, please visit: https://www.iaw.umn.edu/
james-h-binger-center-new-americans
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“But implicit bias also presents
unique challenges to effective law
enforcement, because it can alter
where investigators and prosecutors
look for evidence and how they
analyze it without their awareness or
ability to compensate.”

SALLY Q. YATES, FORMER UNITED STATES DEPUTY ATTORNEY GENERAL, 2016 [20]



2 Criminal Justice

As a typically robust area of implicit bias
scholarship, given its range of potentially
life-altering consequences, the criminal justice
domain remains an area of rich dialogue,
ranging from policing to assorted courtroom
dynamics.

Police: Use of Force

Influenced by recent events, researchers Lorie
Fridell and Hyeyoung Lim studied the connec-
tion between laboratory research developments
and actual field data on police use of force on
Black subjects. [46] Using police reports, Fridell
and Lim examined two competing empirical
perspectives related to use of force with Black
subjects: 1) the implicit bias perspective, and

2) the counter-bias perspective. The implicit
bias perspective asserts that police exhibit
implicit associations between Blackness and
crime, which would result in more use of force
with Black subjects than White subjects. In
contrast, the counter-bias perspective posits
that external consequences for use of force with
Black subjects (e.g., prosecution or negative
media attention) would result in police officers
overcoming racial biases and using less force
with Blacks compared to Whites. The data from
a police station in a large Texas city encom-

passed 1,846 incident reports over three years
involving Black and White males. The analysis
studied instances where police used intermedi-
ate uses of force {e.g., hard empty hand control,
pepper spray, and electronic control devices)
versus lower-level uses of force (e.g., soft empty
hand control}. Moreover, the study included a
measure of neighborhood crime rate as a second
independent variable influencing the use of
force. Situational and demographic variables
controlled for included, but were not limited
to, level of subjects’ resistance, officers’ race,
officers’ education level, and the precipitating
incident type.

Consistent with the implicit bias perspective,
the results indicated that police were more likely
to use one form of intermediate force—electron-
ic control devices—compared to a lower-level
use of force on Black subjects compared to
White subjects. [46] No racial differences were
found where officers used other types of inter-
mediate force, Morecover, racial differences in
use of force were only present in neighborhoods
with moderate or low crime rates. Affirming oth-
er research on the topic, Fridell and Lim posited
the disappearing presence of racial differences
in areas of high crime was consistent with the

19
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implicit bias perspective demonstrated by the
notion that a negative bias toward a neighbor-
hood can supersede a racial bias. {46]

Moving beyond a purely intergroup bias (e.g.,
Black versus White) perspective, Kahn and
colleagues conducted a regression analysis to
examine whether intragroup (within race) biases
shared a relationship with use of force data at a
large, urban police department. [48] As a mea-
sure of intragroup differences, sample raters
coded the phenotypic stereotypicality (i.e.,, how
representative one’s physical appearance is of
their racial category) of subjects’ faces from 177
police case files, which were randomly selected
from one year of service records. [For a review of
this scale, see 50.,] Use of force was measured on
a 1-8 scale according to severity, where 1 includ-
ed control holds and 8 included deadly force.
The researchers controlled for factors such as
gender, signs of a chemical influence, mental
health, and the type of crime. Results revealed
that the more stereotypically White the suspect
was, the less likely police were to use force in
general or use severe force; however, possessing
more White phenotypic traits did not indicate
less use of force for non-Whites. [48] This finding
indicated that intragroup bias can serve as a
protective factor for Whites, but not non-Whites
who possess phenotypically-White traits. This
work is reminiscent of prior scholarship on the
influence of Afrocentric features in criminal
justice proceedings. [51, 52]

"many individuals impilicitly associate

Black males with characteristics such
as criminality, sub-humanness, or being
capable of superhuman behavior”

Continuing the inquiry into police use of force,
a 2016 article by Hall, Hall, and Perry provided
a review of both implicit racial biases and

the unique characteristics of police work as a
framework for understanding excessive use

of force during police encounters with Black
male civilians. [49] As the basis of the review,
the researchers uplifted studies that showed
police officers are more likely to hold implicitly

positive attitudes toward Whites and negative
attitudes toward Blacks. [23, 50, 53] In addition
to this general implicit bias, many individuals
implicitly associate Black males with charac-
teristics such as criminality, sub-humanness,

or being capable of superhuman behavior.

[50, 54-56] In conjunction with these implicit
processes, officers may possess unique charac-
teristics compared to those in other professions,
such as need for high intergroup connectivity,
valuing order, and appreciating hierarchy. Thus,
the researchers suggested that the interaction
between these psychological factors and the na-
ture of police work may elicit intergroup threat
and suspicion in both parties, thereby making
these encounters especially risky for excessive
force. Based on this framework, the researchers
offered a list of solutions for reducing excessive
force during encounters with police and Black
males, many of which are based on the research
related to implicit bias: 1) addressing prejudice
at a young age, 2) promoting intergroup contact,
3) supporting community police efforts, 4)
diversifying the police force, 5) rotating police
assignments, 6) making diversity training
mandatory, 7) requiring buy-in from police
leadership, and 8) increasing accountability
within the force, [49]

Judges

Clair and Winter conducted interviews to
examine judges’ perceptions of racial disparities
in the courts and what they determined was

the best way to address them. [57] Focusing on
the processes of arraignment, plea hearings,
jury selection, and sentencing, the researchers
interviewed 59 judges in the upper and lower
courts in a northeast state where Black and
Latinos were disproportionately incarcerated to
examine the situational factors where dispari-
ties may be more likely occur. When discussing
racial disparities, judges pointed to the presence
of disparate treatment (e.g., a court official’s
implicit and explicit biases) or disparate impact
(e.g., the differential impact of seemingly neutral
laws, or how poverty affects offense rates). Most
judges believed that a combination of these two
sources explained racial disparities, while some
judges (24%) believed the latter alone was the
source of disparities. [57] As part of the discus-
sions on disparate impact, many judges report-
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it is unsurprising that | favor applied research ever

- scholarly ideas and seeing them yield positive
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ed the contribution of their own implicit biases.
Several noted their familiarity with research on
implicit bias in sentencing either through the
media or conferences; this knowledge led many
to reflect on their biases and consider how these
biases influenced their decision-making.

The researchers grouped the strategies the judg-
es supported to address disparities into two cat-
egories: non-interventionist and interventionist.
The non-interventionist approach defers to the
prosecutors’ and defenders’ judgments during
arraignment, plea hearing, and jury selection. In
contrast, the interventionist approach includes
proactive strategies to address disparities

such as rejecting plea deals that seem racially
motivated or striving to have a diverse jury. The
majority of judges held non-interventionist
values. [57] Thus, this study demonstrated that
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‘provokes the need to be bias-aware. Emphasizing
“this cognitive dynamic as shared across humanity,
,-she writes, “Because police are human, they have
i -biases; because they have biases, every agency:
DR needs.to be proactive in producing bias-free

- policing.” (p. 5)

. SCHOLARSHIP MENTIONED: Fridell, L.A., Producing Bics-Free

Policing: A Science-Based Approach. Springer Briefs in

: 'Criminology: Translational Criminology. 2017: Springer.

+

even if judges acknowledged the impact of
implicit biases from court actors, they may still
allow disparities to occur by not engaging in
interventions to address them.

Juries

Previous research on court proceedings has
indicated that implicit biases can impact juror
decisions. {58-63] Morrison et al. add to this
body of knowledge by exploring whether legal
professionals are capable of identifying jurors’
implicit biases through the voir dire process
and if it is possible to use this information to
exclude potential jury members in a way that is
favorable to their case. [64]

Continued on pg. 24
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~ Understanding the Psychological and
Structural Barriers People of Color Face in
the Criminal Justice System

BY KELLY CAPATOSTO

An immense body of research has demonstrated the
adverse experiences and outcomes related to criminal
justice system involvement for marginalized groups.
Expanding this conversation, we highlight how these
adverse experiences can be the result of (1) unconscious
discrimination; and_/or (2) historic policies and related
structural dynamics.
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As a first step to understanding how the criminal justice system
perpetuates racial inequities in incarceration, we must consider
both the psychological and structural barriers along this pathway.
These barriers to justice for communities of color can manifest
both preceding contact and during interactions within the criminal
justice system, thereby influencing the likelihood of conviction,
incarceration, and sentencing.

The following. examptes highlight key points of contact-between people of color and
the criminal justice system where racialized barriers are likely to be present.

9 Download full report at http://go.osu.edu/B86X
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The study took place in three stages. During

the first stage, a group of legal professionals
responded to an online quiz by indicating what
questions they would typically ask during a
preemptory challenge (i.e, the process for
removing a proposed juror). During the second
stage, 285 participants responded to an online
form that included the most popular questions
from stage one. In addition to answering the
questions, participants responded to an Implicit
Association Test (IAT) and an explicit bias
questionnaire, and they provided their racial
demographic. In the final stage, 143 legal pro-
fessionals were randomly assigned to act as a
prosecutor or defender role in an online simula-
tion of the voir dire process. The simulated trial
either depicted a White defendant and a Black
victim or Black defendant and a White victim.
Participants were matched with a random pool
of the respondents from stage two as the simu-
lated jury. They could ask any of the questions
gathered from stage one and could choose to

exclude potential jurors based on their response.

Results indicated that when the defendant was

"many individuals implicitly associate

Black males with characteristics such
as criminality, sub-humanness, or being
capable of superhuman behavior”

Black and the victim was White, the prosecutors’
juror selection included individuals with higher
implicit pro-White biases compared to the jurors
selected by the defense lawyer. [64] This result
indicated that when a Black defendant is on
trial, both prosecutors and defenders were able
to select jurors whose biases aligned more with
their proposed goal; however, this effect was not
significant if the defendant was White and the
victim was Black. Additionally, the race of the
juror accounted for some of this relationship
between jurors’ implicit biases and the role of
the lawyer making the selection.

Other Courtroom Dynamics

Applying implicit bias insights to court pro-
ceedings, Roberts argued against the practice
of impeaching (i.e, discrediting) a defendant’s

testimony due to a prior arrest. [65] Roberts not-
ed that by silencing the defendant’s testimony,
court actors are more likely to rely on implicit
biases associated with the defendant’s iden-
tity during the fact-finding process. Moreover,
Roberts highlighted how the implicit association
between African Americans and criminality is
especially detrimental to the presumption of
innocence. To counter these negative effects,
she made the case that this testimony can help
to individuate a defendant—meaning the judge
and jury are more likely to see him/her, and the
circumstances of his/her case, as unique. As
such, a testimony has the potential to counter
court actors’ implicit biases associated with a
defendant’s identity, particularly if the defen-
dant is African American or of another racial
minority group. Roberts’ suggestion broadly
connects to other scholarship that encourages
individuation as a way of addressing implicit
biases. [see, e.g., 66,67]

In a theoretical piece, Lacey argued that
knowledge of implicit bias and other cognitive
forces should fundamentally alter how the legal
system conceptualizes criminal responsibility.
[68] This perspective is juxtaposed against the
current understanding of criminality, which
relies on both cognitive and contextual factors
to jointly determine an individual’s responsibil-
ity for their criminal conduct. In contrast, Lacey
asserted that an understanding of implicit
biases raises questions regarding justice actors’
perceptions of a subject’s level of responsibility.
Moreover, there may be implications related to
the individual’s actual level of culpability (i.e, to
what extent can individuals be responsible for
the impact of their implicit biases?). [For other
research on implicit bias and perceptions of
culpability, see 56.} As such, Lacey recommend-
ed an expanded theory of criminalization that
accounts for the effects of socialization, rather
than viewing the typical subject of law as a
rational agent.

Legal Education

Intersecting other social science work, Russell
A, McClain analyzed the relationship between
implicit bias and stereotype threat on the law
school experience. [69] Stereotype threat occurs
when “members of a group perform at levels



lower than that at which they are capable” as
aresult of awareness of existing stereotypes
against a group identity or through feeling they
do not belong in a given setting [69]. The authors
noted the compounding effects that implicit
bias and stereotype threat can have on students’
academic achievemnent and relationship build-
ing. For example, if professors or other members
of the law school hold negative implicit biases
toward minority students, their actions may lim-
it opportunities for students to engage, which in
turn can exacerbate the likelihood of stereotype
threat. Moreover, the underrepresentation of
minorities in faculty positions due to implicit
biases can also activate students’ stereotype
threat. The authors noted the implicit biases of
White students in law school can have a similar
impact. For example, if White students are less
likely to engage with minority students when
forming study groups, this could make minority
students feel isolated and disconnected. These
examples illustrate what the authors describe as
a feedback loop between stereotype threat and
performance, which ultimately has the potential
to affirm the implicit biases held by others in

the law school setting.
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; ioﬁ GENERAL MITIGATION STRATEGIES
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ot than are civilians. [23, 24] This line of
rch suggests that the use of training scenar-
here race is not related to the possession of
pon, may mitigate bias and improve accu-
n-decisions to shoot. [For related research,
, 73.] Lee’s second suggested intervention
lves a paradigm shift, which decreases

rs’ reliance on weapons to successfully

'm their job. As such, Lee proposed martial
aining as a way to prepare officers to
dress confrontational situations in the field
ut having to use deadly force. Moreover,
search suggested that the benefits of

al arts training cascades into other dimen-
f officers’ wellbeing. For example, martial
nd mindfulness exercises that are often
ciated with the practice may help buffer
ronic stress of the job and further reduce
ce on bias during high-stress situations. m

4t officers reflect the diversity of the neighbor- -
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“..ideally, school districts should make
reducing implicit bias a priority backed
up with money, policy, and training.”

JLL SUTTIE, 2016 [74]



3 Education

hile education is not always a strong

area of implicit bias literature, this
year’s contributions to the field spanned a
considerable range of topics, with a particular
emphasis on bias mitigation.

Perceptions of (Mis)Behavior

A Yale University Child Study Center study
included two separate tasks to examine how
implicit biases of teachers may contribute

to discipline disparities evidenced in early
childhood education. [75] The study took place
at a large early education conference, with
teachers and student teachers comprising the
majority of the 132 participants. During the
first task, the participants identified instances
of challenging behaviors during a short video
screening of preschoolers, including clips with
a Black boy, a White boy, a Black girl,and a
White girl. Although participants were primed
to attend to challenging behaviors, the children
only engaged in typical activities and did not
misbehave. During the screening, an eye tracker
measured participants’ gazes. In general, partici-
pants looked longer at Black children compared
to White children; this finding was most pro-
nounced for Black boys. [75]

During the second task, participants read a
vignette about a preschooler’s behavior in
which the child’s race (Black or White), gender
(boy or girl), and background information on
the student’s family environment (included or
not included) were randormized. After the task,
participants rated how severe the behavior was

“this research reinforces how implicit
biases can influence how student
behavior is perceived”

and the degree of hopelessness they felt toward
improving the child’s behavior. Finally, partici-
pants indicated whether they would suspend or
expel the child, and if so, what the proposed the
duration of the consequence should be. In gen-
eral, participants rated White students’ behavior
as more severe than Black students’ behavior;
however, a complex relationship emerged when
considering the race of the participants and the
presence of background information. Results
showed that when the race of the participant
and the student in the vignette was the same,

Continued on pg. 30
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Race Matters...

And So Does Gender

BY ROBIK

In her latest repov
Kirwan researcher"%
examination of im
across ten acade
some key findings

Black girls need our attention'too

Given that the bulk of public conversation
regarding school discipline centers around

the Black male experience, it is.important to
note that Black girls experienced a greater
level of over-representation within the same-
sex disciplined population vs. their same-

sex enrolled population than any other
demographic group—including their Black male
counterparts. Black girls were approximately
3.16 times more represented among the
disciplined female population than‘they

were among the total female population. In
comparison, Black males—the only other group
to experience meaningful over-repraesentation—
were 2.65 times more represented among
disciplined male student population than the
enrolled male student population.

While implicit bias may disadvantage some
students, it advantages others

While Black students tended to experience
over-disciplining, Asian and White students
experienced a composition among same-sex
disciplined students that was only a fraction

of their composition among enrolled same-sex
students. This may be due to a dynamic known
as unconscious confirmation bias: the tendency
to unconscipusly seek out things that align with
one’s unconscious beliefs while “over-looking”
those things that don't [11. An analysis of
gualitative research produced several anecdotal
exampies in which students recalled this
dynamic happening across racial lines:

| think security guards, just like, | think they like
point out African Americans a lot more than like
White... Like I'll walk down the hall without a
pass, and they'll just let vou go. But then they'll
find someone else and say, “You have a Saturday
detention [2}.

A gender-variant analysis of raciai schooi
discipline disparities is imperative: The
interplay of race and gender produces unigue
educaticnal experiences for Black boys and
Black girls. Specifically, research suggests
that for Black boys, primary drivers of over-
disciplining,are related to perceptions of
behaviors that may be distorted based on
cultural misunderstandings [3], and racialized
perceptions of criminality [4, 5]. Alternatively,



Corﬁparison of Racial Representation Among Enrolled vs. Disciplined Females
Averaged, 2005-15 Academic Years

Black Female Disciplined composition is

._ ' 3.5 times that of their total composition,

ENRCLLED DISCIPLINED
BLACK
4%
3% . MULTIRACIAL

HISPANIC

2%
ASIAN

ENROLLED

research indicates that Black girls’ inability
to embody “traditional” White, middle-
class expectations of femininity leaves them
vulnerable to assertions of disruptiveness
and discbedience—the leading category of -
disciplinary action for all students [6, 7].

Wright's report concluded with a list

of individual and institutional level
recaommendations schools and school districts
can enact to move beyond the unwanted
affects of implicit bias and promote a safe and
equitable learning environment.

ENROLLED
ASIAN

whereas Asian and White compositions
are 015 times and 0.54 times, respectively.

ENRCLLEC  DISCIPLINED
WHITE

DISCIPLINED .

5%
39 . MULTIRACIAL

' DISCIPLINED

1. Ross, H., Everyday Bias: Identifying and Navigating Uncenscious Judg-
ments in Our Dally Lives. 2014, Lanham, MD: Rowrnan & Littlefield,

2. Lewis, A.E. and JB. Diamond, Despite the Best Intentions: How Racial
Inequality Thrives in Goad Schools. Transgressing Boundaries: Studies in
Black Politics and Black Communities, ed. C. Cohen and F. Harris. 2015,
198 Madiscn Avenue, New York, NY 10016; Oxford University Press.

3. Weinsteln, C.5., S. Torlinson-Clarke, and M. Curran, Toward a Congeption
of Culturally Responsive Classroom Management. Joumnal of Teacher
Education, 2004, 65{1): p. 25-38.

4, Goff, PA, etal., The Essence of Innocence: Censeguences of Dehuman-
izing Black Children. Journal of Parsonality and Social Psychology, 2044,
106(4). p. 526-545

S. Todd, AR. KC. Thlem. and R. Nee!, Does Seeing Faces of Young Black
Boys Fatllitate the identification of Threatening Stimuli? Psychclogical
Science, 2018. 27(3); p. 384-393.

6. Blake, J., et a\, Unmasking the inequitable discipline experiences of
urban Black gisls: Implications for urban educational stakehalders. Urban
Review: Issues and kdeas in Public Education, 201, 43(1y p. 90-106,

7. Blake, J., B.R. Butler, and D. Smith, Challerging middle-class notions of

femininity: The cause of Black female's disproportlonate suspension rates,

in Closing the School Discipline Gap: Equitakle Remedies for Excassive
Exclusion, 2.), Losen, Editor. 2015, Teachers College Press: New Yark, NY.

9 Download full report at http://go.osu.edu/B86X
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the participant would rate the behavior as less
severe when the background information was
included and more severe with no information
present. The opposite was true when the partici-
pant’s race did not match the race of the student;
in that context, participants rated student’s
behavior as more severe when the background
information was present. Only participant
effects influenced the decision to suspend or
expel, where Black participants were more
likely to call for disciplinary action than White
participants. Together, this research reinforces
how implicit biases can influence how student
behavior is perceived.

Exploring the sources of racial disparities

in school discipline, Wright (2015) analyzed
longitudinal data to see whether a teacher’s race
influenced perceptions of students’ behaviors.
Wright's analysis utilized data from the Early
Child Longitudinal Study (ECLS), which began

“findings showed that Black studenis were
much more likely to have externalizing
behaviors recorded than White, Hispanic,
or Asian students were”

in 1998 and tracked approximately 20,000
students from kindergarten to fifth grade. As
part of the ECLS, teachers identified the degree
that students engaged in disruptive behaviors
such as arguing, fighting, acting impulsively,
etc.—what the questionnaire described as

“externalizing problem behaviors” [76]

Wright examined whether teachers’ rating of
disruptive behavior differed if they belonged to
the same racial group as the student (matched-
race) versus if they were a different race. When
looking at these differences, Wright controlled
for teachers who may be more strict or lenient
by looking at the teacher’s average ratings of the
whole class as well as the average ratings that
each student received from other teachers. In
general, the findings showed that Black students
were much more likely to have externalizing
behaviors recorded than White, Hispanic, or
Asian students, [76] More importantly, the data

showed that if Black students were matched
with a teacher of the same race, this disparity in
externalizing behavior decreased. [For more on
the effect of same-race teachers, see 77] In fact,
roughly half of the White-Black disparity was re-
duced when Black students moved to matched-
race classrooms; this same-race protective factor
was not present for Hispanic or White students.
However, if the student was subsequently
moved to a classroom where there was a race
mismatch with the teacher, the improvement

in externalizing behavior did not continue in
the new setting. As such, the authors attributed
this data to differences in teachers’ perceptions
of student behavior rather than changes in the
behaviors themselves.

Academic Achievement

Seeking to establish a stronger link between
teachers’ implicit biases and students’ academic
performance, Jacoby-Senghor and colleagues
examined how instructors’ implicit biases can
impact their teaching performance. [78] They
grouped over 200 Black and White participants
into cross-race or same-race dyads. From each
dyad, one White participant would be selected
to serve as an instructor while the other dyad
member (either Black or White) would be
assigned to the role of learner. Instructors’
implicit racial attitudes were measitred through
the subliminal priming task [for more on this
task, see 79], as well as their explicit attitudes
and behaviors. Focusing on the learners’ per-
formance on a subsequent test of the material,
results showed that teachers’ implicit pro-White
biases predicted lower test scores for Black but
not White learners. [78] A closer look at the
data related to teachers’ behavior suggested
that teachers’ anxiety might mediate this
relationship, Thus, to examine whether teachers
anxiety or Black students’ perception or fear of
discrimination (i.e., stereotype threat) predicted
the lower test scores, the researchers conducted
a second study with non-Black participants who
watched videos of the instruction given during
the first study. Jacoby-Senghor et al. found that
teachers’ implicit biases still mediated learning
outcomes when the students were non-Black.
Thus, the authors proposed that both anxiety

?

Continued on pg. 34
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Implicit Bias Strategies

Addressing Implicit Bias in Early Childhood Education

BY KELLY CAPATGSTC

Early interventions have often
as a critical leverage point foren
students’ educational opportu
mized. The value of educatic
beyond content knowledg
emotional, and relational g
a student's brilliance, creativity;

fail to serve a function if the opportunity o h
those gifts is absent, Thus, we must: strive t
break any barriers 10 success as early as po

ble in order for youth to reach their full potential; .

FRAMEWORK: ORGANIZATIONAL AND
INDIVIDUAL RECOMMENDATIONS TO
ADDRESS IMPLICIT BIAS IN EARLY
CHILDHOOD EDUCATION

As one of these potential barriers, this document
draws from research on the concept of implicit
bias and offers practical solutions to counter its
effects on an organizational and individual level,

Pulling examples from the full report, below is a
short list of recommendations to mitigate implicit
bias in early childhood education:

Schoot Wide and O
a.) Decision-Making
- Data-based de

D

ies for education on

ining
_ 1g-an. sphere where staff can
identify, discuss, and find solutions for in-
stances of bigs

Student Level Strategies:
a.) Classroom Dynamics
« Facilitoting intergroup contact between
peers
- Utilizing interventions focused on stress
reduction
b.) Decrease Ambiguity in
Behavior Management & Discipline
+ Provide examples of behavior expectations
in megsurable terms, and ensure they are
highly visible throughout the school

9 Download full report at http://go.osu.edu/B86X

her types of cultural com-
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Ohio Discipline Data

An Analysis of Al

BY KELLY CAPATOSTO

The national educational landscape, as well-as
our previous work, has placed special emphasis
on acknowledging the existence of racial dis-

parities in school discipline. As a way to-expand.

the discipline literature to be more inclusive of

multiple identities, this report provides a frame-
work for how these discipline trends also affect
students with disabilities.

KEY FINDINGS OF THIS ANALYSIS INCLUDE:
School Discipline Gutcomes Vary Between Stu-
dents With and Without Disabilities, and Within
Disability Category

In general, students with disabilities received'

more disciplinary actions than their non-disabled

peers in Ohio from 2005-2013. Additional-
ly, consistent patterns emerged between the
amount and type of discipline used by each

e qaiscipline trends
acadlemic years.

disability category across time, and the rates
of discipline varied greatly between disability
categories.”

“students with disabilities received
more disciplinary actions than their
non-disabled peers in Ohio from
2005-2013"

THE INTERSECTIONALITY BETWEEN
DISABILITY STATUS AND RACE AFFECTS
'DISCIPLINE OUTCOMES

A complex relationship emerges when consid-
ering both race and ability status on trends in
school discipline. To illustrate, the greatest dis-
cipline disparity between disabled and non-dis-
abled peers existed for White students. White

1




MEAN OF ALL DISCIPLINE ACTIONS FOR DISABILITY
AND RACIAL GROUP {PER 100 STUDENTS)

Disability Ctegory Asian White Black Hispanic Multi-Racial
Cognitive Disabilities o8 351 99 445 511
___ﬁEmo_tiia_.ﬁé’;ipijs'turbanéé 171, 987 0 1678 167 '1_39.1:

Other Health Impaired - Minor 141 40.4 1M7.2 49 65.8
Spec_i.f'i_czl'_é'arhin'g Disabilties 211 321 979 M5  '53‘._6_
Traumatic Brain Injury 57 243 66 26.9 271

students with disabilities received 3.1 times more
disciplinary actions than Whites in the general
education population. However, when compar-
ing across racial groups, it is clear that ability
status alone is only a small piece of the puzzle.
Though Black students with disabilities were dis-
ciplined at rates relatively similar to the non-dis-
abled population of Black students (1.6 times
more)}, Black students without disabilities were
disciplined nearly 40 percent more than White
student with disabilities, on average. The intri-
cate relationship between race and ability yields
a wide continuum of discipline outcomes. In fact,
when examining outcomes across the various

intersections of both race and ability status, dis-
cipline occurrences for every 100 Ohio students
range from b.7 to a startling 167.8 incidents.

This disproportionate discipline of students with
disabilities and students of color is a fundamen-
tal barrier to educational opportunity access, and
one cannot dismiss the challenge of ensuring
equitable discipline and academic benefit for all
minority youth. As such, confronting the implicit
and structural biases that perpetuate inequality
can contribute to meaningful progress in the
field and increase the presence of opportunity
for future generations.

9 Download full report, at http:/fgo.osu.edu/B86X
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and the decreased lesson quality that resulted
from teachers’ implicit biases predicted worse
test performance.

Higher Education

Affirmative action policies have remained
controversial in the public sphere for applying
specifically to race as opposed to economic

status. Those in opposition to Affirmative Action

often view the policy as a form of “reverse
discrimination” against poor Whites. Amidst
these criticisms, an article in the UCLA Law
Review Discourse uplifted the role of implicit
racial bias as part of their supporting argument
that, regardless of economic class, Black stu-
dents face unique barriers to success in higher
education. {80] Thus, this analysis focused on
admissions for middle-class Black students and
included several ways in which the research
demonstrates how education professionals’
implicit biases negatively impact the educa-
tional experiences of Black students, such as
assessments of academic performance, writing
evaluations, letters of reference, and résumé
reviews. [80]

Other Contributions

Drawing from a series of town hall meetings
across the country, the American Bar Asso-
ciation Joint Task Force on Reversing the
School-to-Prison Pipeline issued a preliminary
report and recommendations [81]. In each of
these meetings, a primary focus was addressing
the role of implicit bias in maintaining the
school-to-prison pipeline. Among other factors
contributing to the school-to-prison pipeline, the
authors implicated implicit bias for inhibiting
students’ academic performance, influencing
disciplinary outcomes, predicting perceptions
that students are threatening, and infiluencing
the warmth of interactions with students who
are from a different cultural group. Thus, the
report recommended training for various actors
along the school-to-prison pipeline (e.g., educa-
tors, resource officers, juvenile judges) on ways
to mitigate bias.

ussed how implicit biases may contribute
marginalization of Latin American

arious aspects of dual identities) as part of
ergroup contact intervention to mitigate
licit biases. [82]

early childhood and elementary
andidates with the skills to teach a
ssroom, a 2016 report shared a series
nal activities designed to bolster

’ cultural humility. [83] As a critical
nt of this education experience, implic-
addressed through these activities as
eaching candidates to have a greater
s of diversity issues. For example, the
ity asked the teacher candidates to

s their own biases and expectations
nsider how these may play arole in
sroom. Following these assessments,
es read a case study of a student’s

nal experiences and discussed recom-
ns for assisting the student with their
s. During this discussion, participants
d to identify implicit biases or as-

s that they hold. Among other ideas,
rs uplifted strategies for developing
ompetence vis-a-vis cultural humility
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From Punitive To Restorative

Advantages of Using Trauma-Informed Practices In Schools

BY £ELLY CAPATOSTO

WHAT IS TRAUMA?

According to the American Psychological Associ-
ation, tralma is broadly defined as “an emotional
response to a terrible event...” characterized by
short-term emotions, such as “shock™ or “deni-
al,” as well as a range of long-term responses,
such as volatile emotions, recurrent flashbacks,
and relationship strain. However, Kirwan seeks
to expand this definition to acknowledge the
individual and interpersonal variation in how we
all prbc‘e’ss, experience, respond to, and treat
trauma. This report focuses on the relationship
between race and three interrelated compo-
nents: 1) the experience of a traumatic event
(or series of events), 2} the brain’s response to
trauma, and 3) the manifestation of trauma.

OUR FRAMEWORK: INTERSECTION BETWEEN
INDIVIDUAL AND SYSTEMIC TRAUMA FOR
RACIAL MINORITY YOUTH _
Youth. of color are disproportionately at risk for
experiencing traumatizing events due to race-
based inequity. In examining the root of this
disproportionality, this report acknowledges the
intersection between individual and systemic
trauma. Structural racial inequities are a key
reason why minorities have a heightened risk for
traumatic experiences, which—on the surface—
can appear race-neutral. The most salient exam-
ple of this added risk is the frequent subjugation

of people of color to lower socioeconomic status
(SES) compared to their White counterparts
through a history of perpetual denial of oppor-
tunity. For exampile, the current racial divide

in neighborhood wealth and home equity can
be traced back to discriminatory housing and
lending practices such as redlining, which limited
the ability of Blacks and other racial minorities

to purchase housing and restricted housing
options to segregated neighborhoods. Minori-
ty youth are overrepresented in economically
depressed areas; thus, they are more likely to
encounter neighborhood-level social and physi-
cal environrhental stress than Whites. Latino and
Black youth are significantly more likely to have
someone close to them murdered than are their
White peers. Community-level trauma may also
emerge from the collective experience shared

in response to instances of racism, As a general
example, neighborhood violence that is associat-
ed with racial tension broadly affects individuals
who identify as that racial group, not just those
who were immediate victims.

For more information related to the definition
and experience of racialized trauma, and how
schools can engage in bias-conscious practices
to heal trauma and improve student opportunity,
see the full report at go.osu.edu/B3h5.

9 Download fuil report at http://go.osu.edu/B86X
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AUTHOR REFLECTION

Sarah Mamo

KIMBERLY BARSAMIAN KAHN, PHILLIP ATIBA GOFF,
AND JACK GLASER EXPLORED how “psychological
identity-related threats and subtle forms of racial
bias may affect authority figures’ interactions with
adolescents” {p. 190), described as impediments to
students’ success in the classrcom and in society at-
large. The researchers implemented an intervention
to reduce the hiases of authority figures, masculinity
threat especially. In their findings, the authority
figures learned of the negative impact of implicit
biases on students’ lives, thus concluding with the
success of scenario-based training in combating
both implicit bias and masculinity threat.

What | really appreciated about this article was its
extension beyond the perscnal aspects of implicit
bias and into structural aspects. Recognizing

that implicit bias originates from the top of social
hierarchies to disseminate through the social
world is of utmost importance. The pervasiveness
of implicit bias throughout a society where most
people do not strive to be of malicious intent
inevitably brushstrokes personal experience with
implicit bias, but lacking a structural perspective of
implicit bias makes it impossible to eliminate implicit
bias from our society once and for all.

| think that understanding the origins of an issue

is key to eradicating scciety of that issue. Granted,
societal issues such as racism and Implicit bias
have grown in complexity and magnitude from their
origins, but origins provide insight tc the purpose
of the issue and allow us to track its development
over time. Who does it benefit? Who does it not?
How? Why? Plainly said, by starting to answer
these seemingly simple questions we can have
better perspective for preducing solutions for social
inequities, particularly within institutions that value
authority and a high degree of hierarchical power.

eacher candidates by uncovering their

- implicit biases and reflecting on observations of

36

ering cultural and familial backgrounds.” [83]

ding on prior work addressing the in-
ction of implicit bias and masculinity
it in criminal justice and school discipline,

By exploring the effects of implicit biases through
top-down interpersonal relationships between
authority figures and students, the researchers
provided a rigorous intersectional analysis of the
utilization of race and gender in the production
and propagatlon of stereotypes and prejudice. In
the article, the researchers paired their analysis
of implicit bias with masculinity threat—how the
perception of a challenge to one’s masculinity
may cause defensiveness, and can ultimately
lead individuals to behave in ways that endorse
stereotypes and biases. (For more an masculinity
threat, see Smith (2016).)

To combat implicit biases effectively, we must do so
on the individual level, but we cannot overlook their
origins. Looking only to individual solutions simply
re-paints the canvas of implicit bias, missing the fact
that someone had to place the canvas there in the
first place. Simply put, individual solutions improve
our personal interactions, but they do not absclve
the need to find absolute sclutions. As a major
takeaway from this article, we should seek out the
origins of implicit bias and produce solutions that
go beyond bettering lives in the here and now: we
need to find solutions that will make major inroads
to eradicate the structural forces that form our
implicit biases in the first place.

ARTICLES MENTIONED: Kahn, K. B., Goff, P. A., & Glaser, J.
{2016). Research and Training to Mitigate the Effects of
Implicit Stereotypes and Masculinity Threat on Authority
Figures' Interactions with Adolescents and Non-Whites. In R.
J. Skiba (Ed.), Inequality in School Discipline: Research and
Practice to Reduce Disparities (pp. 189-205). New York, NY:
Palgrave Macrgillan us.

Smith, R. J. {2015}, Reducing Racially Disparate Policing
Outcomes: Is Implicit Bias Training the Answer? University of
Hawaii Law Review, 37(295).

ahn, Goff, and Glaser investigated how these

cepts may negatively affect authority

res’ interactions with adolescents, [841 The
earchers applied their analysis to students’

Factions with teachers, administrators, and
ce officers, and they highlighted examples

re perceived identity threat and implicit



oportionately affect students of color. As
f their national pilot project to combat the
s of masculinity threat and implicit bias,
searchers developed a multi-stage inter-

ptions of and interactions with students.
e baseline phase, participants” implicit

rention’s content, authority figures learned
egative impact of implicit biases and
ulinity threat on students’ expectations,
ng supports, and punitive discipline out-
s. Though the pilot is ongoing, the authors
ed these strategies as a template for other
tional and justice settings that are en-

“faculy can highlight the work of
marginalized students tc normalize their
presence in lha field, combat stereotype
threat, anc use a relevant shared positive
social identity 1o set & tone of inclusivity”

r work examining masculinity threat in
ntext of implicit bias research. [85]

logical studies about how individuals
sciously process information about

view, she proposed three specific ways to
mt implicit racism in the student body:

mmendation focused on students “relearn-
the associations they have toward outgroup

ngroup membership; both of these can
chieved by designing campus activities to

en students of vartous races and ethnici-
he final recommendation involved the use
ECBT to help students acknowledge and work
ugh the implicit biases they possess, with
mate goal of cultivating allyship against

1sive in a threefold approach of confronting
lege, implicit biases, and stereotype threat.
37} To combat the danger that unchecked

jases pose to the institutional culture of STEM

icit bias by recognizing its role in prevent-
iverse STEM students’ success, both in the
room and in the process of seeking employ-

portance of taking the Implicit Associ-

ion Test (IAT) as a way to raise awareness of

1ebiases that impact women and minorities in
EM fields. Also in their recommendations was

ngaging in diversity-focused education prac-
*és-and focusing on data-driven approaches

) d. ademic decision-making. Furthermore, the

rchers provided prompts as part of a peda-

al approach to guide reflection on implicit

or example, they prompted instructors

nsider how the design of their coursework

eaching practices may be impacted by

cit bias. Finally, they recommended that

ty can highlight the work of marginalized

-_{(::lgms to normalize their presence in the field,

at stereotype threat, and use a relevant

d positive social identity to set a tone of

sivity. Killpack and Melén’s work relates to

ous scholarship that considered implicit

STEM, and, in the case of these articles,

er. [see, e.g., 88,89 ™
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“...the patient has his or her own
moral, ethical, and legal right to
expect compassionate care that is
not compromised, consciously or
unconsciously, by harmful human
biases on the part of the clinician.

AUGUSTUS A WHITE lIl AND BEAUREGARD STUBBLEFIELD-TAVE, 2016 [90]
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4 Health

s characterized by the Hippocratic Oath,

medical professionals wholly embrace
altruistic principles. As detailed in this chapter,
however, these noble aspirations may be
challenged by implicit biases, regardless of
espoused egalitarian intentions.

Doctor-Patient Communication

Research from 2016 continued to acknowledge
and examine the ways in which physician im-
plicit racial biases may impact communication
between doctors and patients, with a particular
emphasis on racially discordant medical
interactions.

Focusing on interactions between non-Black
oncologists and their Black patients with an eye
toward patient responses to physician treatment
recommendations, Penner and colleagues had a
small sample of Detroit-based oncologists take
the race IAT and also videotaped the oncologists’
interactions with 112 Black cancer patients.
Research staff rated the oncologists’ interac-
tions, and patients shared their experiences
with their oncologist via measures of perceived
patient-centeredness. Results indicated that on-
cologists had small to moderate but statistically
significant levels of implicit racial bias, Notably,

patients of oncologists with higher levels of
implicit bias found their medical providers less
patient-centered, which negatively affected the
patients’ confidence in treatment recommenda-
tions. [91] This research furthers existing nar-
ratives around how doctor-patient interactions
can be negatively impacted by implicit racial
biases, particularly prior work by Hagiwara that
also considered racially discordant communica-
tion in health care contexts. [92-96]

While previous literature has shown how non-
Black physitians’ implicit biases can affect their
communication with Black patients [95], little
was known about the precise nuances of com-
munication that yielded these effects. Respond-
ing to this gap in the literature, Hagiwara and
colleagues studied how non-Black physicians’
implicit racial bias related to their word choice
when interacting with Black patients. Research-
ers identified two main predictions based on
previous scholarship. First, they predicted

that physicians with higher implicit racial bias
would tend to use first-person plural pronouns
{e.g., we, us, our) more often than first-person
singular pronouns (e.g., I, me, my) in comparison
to their professional counterparts with lower
levels of implicit racial bias. Second, Hagiwara
et al. predicted that anxiety-related words (e.g.,

[y
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worry, nervous) would be used more often by
physicians with higher implicit racial bias than
those with low during these racially discordant
conversations.

Using a sample of 14 physicians from a primary
care clinic in a large Midwestern city and their
video-recorded interactions with 117 Black
patients, the researchers used Linguistic [nquiry
and Word Count (LIWC) software to analyze
conversation transcripts. Physicians also
completed a race IAT, as well as two measures
of explicit racial bias. Consistent with the
researchers’ predictions, findings indicated that
physicians with higher implicit racial bias were
not only more likely to use first-person plural
pronouns but also anxiety-related words. [97]
Although the study authors acknowledge some
limitations (e.g., a physician sample of largely
self-identified Asians), this article expands our
understanding of racially discordant doctor-pa-
tient interactions by shedding light on some of
the verbal nuances that, influenced by implicit
racial bias, affect these medical encounters. [97]

“physicians who it the profile of aversive

racists (high implhicit bias in combinalion
with low explicit bias) were perceived

1o display less positive affect and more
negative affect than their counterparts of
otherimplicit/explicit bias combinations”

Following the same thematic interest as Hagi-
wara and colleagues’ work on how physicians’
racial bias can affect racially discordant medical
interactions, another 2016 article by Hagiwara et
al. examined physicians’ implicit and explicit ra-
cial bias, as well as patients’ perceived discrimi-
nation on their own and each others’ behaviors.
Researchers used a “thin slice method” in which
observers assessed individuals’ behavior via
brief video excerpts from larger interactions
between 113 Black patients and 13 non-Black
primary care providers. Physicians also complet-
ed a race IAT and two explicit racial bias mea-
sures; patients completed assessments on past
perceived discrimination. Finally, external raters
used vartous rating scales to measure affect and

engagement seen in the thin slice video excerpts.

Findings indicated that both physicians’ affect
and engagement were impacted by their implicit
and explicit racial biases when they interacted
with patients reporting prior discrimination, but
not if the patient did not note prior discrimina-
tion. [98] Notably, physicians who fit the profile
of aversive racists (high implicit bias in combi-
nation with low explicit bias) were perceived to
display less positive affect and more negative
affect than their counterparts of other implicit/
explicit bias combinations, which aligns with
prior findings by Penner and colleagues. [92] In
terms of patient behavior, perceived discrimina-
tion was found to influence patient affect. [98]
As a whole, this study adds to our understand-
ing of implicit bias in the context of doctor-pa-
tient interactions by finding that physician bias
and patient perceptions of discrimination affect
racially discordant medical interactions both
individually and jointly. [98]

' @,_/ SCHOLARSHIP RELATED TO CHILDREN

 Implicit Bias and Health Care Involving Youth
' Recognizing that health care settings can often

be hectic environments featuring stress, fatigue,
time pressures, and other factors that can

" increase cognitive load, previous research has
“* considered the notion that this environment
““may be conducive to biases. {39] A 2016 article
__by Johnson et al. sought to determine whether
_physician implicit racial biases changed after
-working a shift in a pediatric emergency depart-
~ ment and to understand better how cognitive

stressors encountered during a shift affect

. these outcomes. Cognitive stressors included

- measures of fatigue, number of patients cared
* for during the shift, shifts worked in the last

“'week, department busyness/overcrowding,
--and other measures. The largely non-Hispanic
. White participants were resident physicians at
«an academic pediatric emergency department
" who completed assessments of implicit and

explicit racial bias before and after working a
shift. Findings indicated that, contrary to the
résearchers’ hypotheses, levels of implicit racial
bias remained consistent pre- and post-shift;

_there was no significant difference in IAT scores
" before or after a shift of work. [100] In terms
-of cognitive stressors, however, sub-analysis



results suggested that emergency department
~overcrowding and a higher patient load were
_‘associated with an increase in implicit racial
- bias post-shift, thus lending further support to
. the notion that cognitive stressors may affect
. implicit bias. More generally, this article also
“adds to the growing body of studies indicating
that health care providers hold implicit racial
biases [93, 101-106], which, in this study were
found to be more than three times greater than
‘the residents’ explicit biases. [100]

Using the data gathered in the study discussed
immediately above this paragraph, Johnson and
colleagues performed a secondary analysis of
their data from residents at a pediatric emer-
. gency department to examine any differences
in their implicit racial attitudes toward children
. versus adults, as well as whether various
~demographic characteristics were associated
with these attitudes. The foundation of previous
literature had already established that, like the
general population, health care providers tend
to hold pro-White/anti-Black implicit biases [93,
94,101-103, 106-108], with pediatricians also

“implicit bias that can harm outcomes for
pedialric patienls, including racialized
health disparities, stereotype threat, racial
microaggressions, and language use’

being susceptible to this same trend [100, 109],

though perhaps at a slightly lower level than

~ other populations. [109] Using both the adult

and child rdce IATs, Johnson and colleagues

. revealed no significant differences in levels of

implicit bias between these two [ATs among pat-
ticipants, and none of the resident demographic
characteristics was associated with scares on
either IAT. [110] Recognizing the implications of
their findings, the authors note that children are
thus vulnerable to their health care providers’

. implicit racial biases, and that this finding may

have an effect on inequities in pediatric health
care.

- In areflective piece on pediatric ethics, Lang et

al. uplifted implicit racial bias as a contributor
to the “historical, institutional, and social harms
already being experienced by children and their

Continued on pg. 43
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Unconscious Bias

in Academic Medicine

Proceedings of the Diversity and Inclusion Innovation Forum

With mutual interests in-unconscious bi
Association of American Medical College
{AAMC) partnered with the Kirwan Institute
2014 to host a Diversity and Inclusion Innova
tion Forum on unconscious bias in academic
medicine. The goal was to discuss the impact _
of implicit bias in academic medicine and share
interventions to mitigate unconscious bias in
academic medicine institutions.

KEY FINDINGS AND ANALYSIS _

Each forum discussion-focused on a particu-

lar aspect of unconscious bias.and medicine.
The seven topic areas were: medical school
admissions; undergraduate medical educa-

tion; resident recruitment and selection; faculty
recruitment, selection, and hiring; faculty mentor-
ing; faculty advancement, promotion, and tenure;
and patient care. '

Part of each discussion was dedicated to how
the unconscious affected the topic of conversa-
tion, and the latter portion of the day was ded-
icated to assessing existing efforts to promote .
diversity and inclusion and mitigate bias. Across
all of the conversations, several common themes
emerged: the nebulous notion of who does or
does not “fit” into an institution; the operation of
confirmation bias; unconscious bias as a two-
way dynamic; the lack of diversity in academic
medicine; the unconscious “othering” of minofi-
ties; diversity being unconsciously underappre-

uing and overburdening

ciated; and the u

commended particular
€ intention of creating a re-
“climate that acknowledges bias and the

_ n play in institutional climate, policies,
and decision-making.

“Participants stressed that bias can
be mitigated through education and
training of individuals and teams”

Participants stressed that bias can be mitigated
through education and training of individuals and
teams; the Implicit Association Test, role-playing,
and blinded studies were identified as useful
aides in this process. Lastly, forum attendees
recommended that diversity be reflected at
every institutional level of high-stakes deci-
sion-making, such as admissions, appointments,
and tenure. Each committee or team involved in
these deciéio_ns should be diverse in composi-
tion and identify clear requirements and inter-
view gquestions prior to any selection process.

The full proceedings of the forum are compiled
in the monograph, Proceedings of the Diversity
and Inclusion Innovation Forum: Unconscious
Bias in Academic Medicine, for application
throughout academic medicine today.

_ 9 Download full repart at http://go.osu.edu/B86X



- families in the United States.” [111] Recognizing
* that pediatric healthcare professionals embrace
- the principle of beneficence while still being
+susceptible to implicit biases, the authors dis-
-.cussed four possible manifestations of implicit
‘bias that can harm outcomes for pediatric
~‘patients, including racialized health disparities,
- stereotype threat, racial microaggressions, and
" language use. Lang and colleagues also noted
~ how recipients of negative implicit bias can
. 'experience chronic psychological stress and
~anincreased allostatic load, both of which can
contribute to poor health outcomes later in life,
- The authors closed with a powerful message
" compelling health care professionals to examine
_ their role in the operation of implicit racial bias
- and reiterate the obligation to work to eliminate
- these biases. They movingly contextualized this
“duty;” asserting:

Additionally, weighing the potential gravity
of harm to children against the negligible
burden on pediatric healthcare profession-
als to address implicit racial bias, it seems,
to us that we ought to readily accept this

- responsibility. There is no corresponding

- ‘harm to pediatric healthcare professionals
in identifying and taking action to resolve
the implicit racial biases we hold, other than

. toourindividual consciences—and egos.
[111]

Medical School

Recognizing that implicit racial biases can affect
medical school admissions committee members,
Capers and colleagues studied the presence and
extent of implicit bias among these individuals
at The Ohio State University College of Medi-
cine. Results from committee members taking
the race IAT as well as reporting on their explicit
racial preferences showed that while self-report-
ed explicit preferences were minimal, IAT scores
revealed significant implicit White preferences
among committee members. [112] After sur-
veying committee members on the value of IAT
experience and the extent to which they were
mindful of their results during admissions
processes, the authors connected these insights
to admissions decisions. They found that the
class that matriculated immediately following
these activities was the most diverse in the

College’s history to date, with survey comments
supporting the notion that the IAT experience
may have yielded committee member behavior
modifications. [112]

“taking the IAT during medical school
was a statistically significant predictor
of decreased implicit bias, whereas
having heard negative comments
about African American patients from
attending physicians or residents during
the students’ time in medical school
predicted increased implicit bias”

In terms of student experiences in medical
school, a late 2015 article by van Ryn and col-
leagues employed a longitudinal study of more
than 3,500 medical school students who matric-
ulated into 49 U.S. medical schools in autumn
2010. Medical student participants took the
Black-White IAT both during their first semester
of medical school in 2010, as well as during their
last semestér in 2014, to examine any changes
in implicit racial attitudes. Findings indicated
that taking the IAT during medical school was

a statistically significant predictor of decreased
implicit bias, whereas having heard negative
comments about African American patients
from attending physicians or residents during
the students’ time in medical school predicted
increased implicit bias. [113] Similarly, unfavor-
able contact with African American physicians
also increased implicit bias, though the authors
noted that the few reported experiences of this
unfavorable contact made this finding more ten-
uous. Together these results support the poten-
tial benefit of including implicit bias knowledge
in formal medical school curricula while also
acknowledging that interracial contact and as-
pects of the medical school experience beyond
the formal curricula (e.g,, the “hidden curricula”)
also shape student experiences.

Mental Health

In the mental health realm, Shin and colleagues
sought to understand whether racial bias may
be playing a role in the initiation of a mental
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health counseling patient-provider relationship.
Recognizing that prior research has shed light
on the existence of anti-Black implicit biases
among counseling graduate students [114} and
professionals [115], the authors used an audit
study to assess racial bias when prospective
clients inquire about a provider’s service avail-
ability. Researchers used a recording to leave
voicemails with mental health professionals

in an East Coast, Mid-Atlantic state in which
the caller identified herself on a voicemail as
either Allison (i.e, suggesting a non-Latina
White prospective client) or Lakisha (i.e,, sug-
gesting a non-Latina Black perspective client),
expressed an interest in counseling services,
and provided a call-back phone number. Shin
et al. analyzed both the association between
the name of the caller (i.e, White-sounding vs.
Black-sounding) and call-backs received, as

“the caller's name was nol related 1o

the likelihood of receiving a call-back;
however, ‘Allison” was significantly
more likely than ‘Lakisha’ o receive a
response that invited the potential for
services.”

well whether the caller’s name seemed to affect
whether the therapists who called back would
promote the potential for counseling services.
Results suggested that the caller’s name was not
related to the likelihood of receiving a call-back;
however, “Allison” was significantly more likely
than “Lakisha” to receive a response that invited
the potential for services. [116] More specifical-
ly, “the fictitious client with a stereotypically
White-sounding name had a 12% greater chance
of having a therapist open the door to potential
mental health services by returning her phone
call and offering the opportunity to have a con-
versation, rather than closing the door by failing
to return her phone call or leaving a message
that declined services” [116] While the research-
ers caution against extrapolating this finding
too far given the small effect size, they reflect
that “implicit racial bias among counselors and
psychologists should continue to be investi-

gated as a possible factor contributing to the
persistent inequitable patterns of mental health
service delivery for Black consumers.” [116]

q@ BEYOND THE BLACK/WHITE BINARY

eng et al. utilized several instruments that
ften used in implicit bias research to study
the model minority stereotype relates to
eptions of mental health for Asian Ameri-
.[117] The myth that “Asian Americans are
academically, economically, and socially
i successful than any other racial minority group
ciated with their supposedly stronger val-
-emphasizing hard work, perseverance, and
tef in the American meritocracy” is known
the model minority stereotype. [117] The
1ors suggested that this pervasive stereotype
be linked to issues in the field of mental
th, such as Asian Americans’ mental health
5 being misdiagnosed or under-diagnosed,
Jractitioners may associate Asian Americans
i elements of the model minority stereotype
ch as not having or needing help managing

dlsorder 2} the same clinical vignette
desc ibing an Asian American college student;
newspaper article describing a success story

same newspaper article and clinical vignette
cribing an Asian American” [117] They also
k several assessments to measure attitudes
ard Asian Americans, racial attitudes/
rblindness generally, and perceptions of
ignette character’s mental health. Finally, a
mory recall task of the twelve symptoms as-
iated with adjustment disorder—the mental
1th diagnosis that matched the symptoms
splayed by the vignette character—was used
easure how accurately the participant

lled aspects of the vignette. Cheng et al.

n'd that although there was no significant
erence between evaluations of the vignettes
ed upon whether the character was Asian
erican o White, participants did perceive the
ette character as possessing higher mental
Ith functioning when primed with the model
ority stereotype embodied by the newspaper
cle. [117] Furthermore, irrespective of the




ette character’s race, participants correctly

I more symptoms of adjustment disorder
e'memory recall task when they were
d:than when they were not primed. In
ords, being primed with a version of the
] minority myth was associated with par-
ants less accurately assessing the mental

alth of a fictional person.

Clinical Decision-Making

Understanding that surgical disparities can take
the form of long-term disparate outcomes, not
just immediate, recognizable effects, Torain and
colleagues embraced the need to extend surgical
disparity discourse through a narrative review.
{118] The researchers used PubMed to search for
quantitative and mixed methods analyses on ra-
cial disparities in surgical outcomes. Following
the narrative review, the researchers reviewed
and categorized the results into a series of five
key themes. As one of these five themes, the
authors identified health care providers’ uncon-
scious biases as a source for surgical disparities.
Of primary importance in the review was the
role of health care providers’ implicit biases and
their perceived effect on clinical decision-mak-
ing. As noted in the study, providers may rely

on biases and stereotypes to understand and
simplify complex situations; therefore, their
biases are associated with clinical decision-mak-
ing and have long-term implications. Moving
forward, the authors acknowledged the need

for further research on the relationship between
providers’ clinical care, implicit biases, and
surgical outcomes.

; to address these biases. The authors
1ized two elements for success in training
are providers to reduce implicit bias:
uctors need to translate the abstract,
orétical concepts and processes that support

]

ectiveness of the strategies into practical,
ste clinical skills, and (b) instructors need
develop active learning exercises that allow
nts the opportunity to practice the skills
they use them in the clinic” {119]

ydvice-driven article, White and Stubble-
ave reviewed factors other than socio-
mics that can contribute to health care
ities for marginalized groups, including
scious bias. [90] Over the course of 18
elines for improving clinician-patient
orations, the authors recommended that
¢ians seek feedback from trusted colleagues
arding any conscious or unconscious biases
ay be manifesting during patient interac-

owledging the significant body of literature
explores how mindfulness may be used
dress biases, [120-125] a short article by
ess, Beach, and Saha proposed mindfulness
tation as an approach to addressing the im-
iases that may be contributing to health
lisparities. The authors overviewed the
enefits of mindfulness meditation, including
it can: 1) decrease implicit bias, such as by
ging brain structures in ways thatreduce
ice; 2) raise awareness of one’s biases so
the opportunity for self-regulation occurs;
ce stress and cognitive load; 4} foster

hy and compassion; and 5) improve pa-
entered communication. [126] Burgess et
ncluded by considering how mindfulness
ices may be taught to health care providers
.oted remaining research gaps at this
section of mindfulness and implicit bias
ction in the context of health disparities.

Other Scholarship

Looking at the intersection of race and gender
identity, Jiang et al. sought to explore the implic-
it biases, explicit biases, and behavioral inten-
tions of Asian females in relation to anti-fat bias.
[127] While anti-fat bias has been explored in a
Western context to some extent, little is known
about anti-fat biases within Asian populations,
and even less is known about the possible
connection between attitudes and behavioral
intentions in relation to this bias. To address

Continued on pg. 47
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Alignhing Outcomes

with Intentions

Mitigating tmplicit Bias in Health Care

As part of the Kirwan Institute’s work on implic-
it bias, we occasionally aggregate important
contributions to a topic to make one of our own,
informed by our perspective on implicit bias and
its mitigation. One example of this applied work
has been in the health care realm. Given the sig-
nificance of this field, it is notable that a contrast
exists between a profession devoted to others’
well-being and the reaiity that racial and ethnic
disparities persist in this field, yielding unequal
treatment. While many interrelated issues con-
tribute to these disparities, implicit bias is also a
consideration.

While the challenges of these unconscious
dynamics are not specific to any particular
profession, there are attributes of the health
care system and interactions within it that make
clinicians particularly susceptible to implicit bias.
That said, effectively mitigating implicit bias in
health care is possible. Two methods that can
aid in mitigation are taking the Implicit Associa-
tion Test and regularly reflecting on cne's bias.
The former brings unconscious associations to
conscious awareness, which is crucial in making
an individual self-aware of their biases, and the
latter, which can be done individually or in group
settings, is an exercise in personal development.

This new website devoted to implicit bias in
the health care field offers strategies for bias
mitigation {http://u.osu.edu/breakingbias), such
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A new website, http://i.osu.edw/breakingbias, offers
strategies for bias mitigation.

“there are attributes of the health care
system and interactions within it that
make clinicians particularly susceptible
to implicit bias”

as fostering and increasing motivation toward
egalitarian goals, perspective taking and em-
pathy building, mindfulness, and building new
associations. Each strategy plays an important
role in the overall process of bias mitigation, and
the content is specifically tailored to the field of
health care, although the general guidance and
strategies can be generalized to other occupa-
tions, as well.

For mere information, including reflective tools
to foster a self-evaluation of bias mitigation,
please visit: http://u.osu.edu/breakingbias

@ Download full report at http://go.osu.edu/BB86X



this existing gap in the literature, the authors
had 104 Asian females in Singapore complete
three assessments of bias. Participants first
answered a scenario-based questionnaire that
measured behavioral intentions toward over-
weight and obese individuals. One example of a
scenario that was presented to participants was
to imagine that they were a university student
and the professor was giving back grades on
students’ assignments. The participants viewed
images of two women who had nearly identical
appearances and background information but
different BMIs. The participants were asked to
indicate how likely they thought it was that each

woman had done well on the graded assignment.

After completing the scenarios, the participants
then took an Implicit Association Test (IAT), as
well as the Attitudes Toward Obese Persons
(ATOP) scale, which measures explicit anti-fat
bias via self-report.

The researchers’ findings largely aligned with
results from previous studies on implicit bias.
Specifically, the analysis illustrated that anti-fat
bias exists, that it is strong, and that implicit
bias is a better predictor of behavioral inten-
tions than self-reported explicit bias. [127] In an
unprecedented result, however, the researchers
observed that “..on average, participants
explicitly expressed positive attitudes toward
overweight and obese individuals which is

in contrast to previous findings” (emphasis
added). [127] Jiang et al. suggested that this
reported pro-fat bias could be due to collectivist
social norms in Asia that starkly contrast with
individualist social norms in Western coun-
tries. The authors indicated that such social
norms could have “prevented [the participants]
from disclosing anti-fat bias explicitly instead
expressing positive attitudes to convey empathy
and sensitivity toward an overweight and obese
population” [127] Although more research is
needed to explore this possibility, the study
raised important questions regarding how race
and cultural norms may influence the expres-
sion of explicit attitudes (including the relativity
of social desirability effects) even as unwanted
implicit biases continue to influence sponta-
neous behaviors.

In a largely conceptual contribution, Hall and
Carlson expanded a prior definition of marginal-
ization in the realm of nursing by incorporating
scholarship on globalization, intersectionality,
privilege, microaggressions, and implicit
biases. [128] They noted that implicit biases
and microaggressions represent “fertile ground
for individual nurses and nurse scientists to
address” and recommend long-term reflective
practices (e.g., journaling) as ways to change
automatic associations.

Finally, a 2016 article in Social Science and
Medicine used data from Project Implicit® to
analyze county-level estimates of the explicit
and implicit biases that Blacks and Whites hold
toward each other. The authors then used that
data in combination with county-level death
rates for circulatory-related causes of death to
examine the extent to which these biases pre-

dicted ingroup deaths from this particular cause.

Recognizing that the existence of a relationship
does not imply causality, Leitner and colleagues
found that in counties where Blacks held higher
levels of anti-White implicit bias, Blacks passed
away at a higher rate from circulatory-related
ailments, and this was independent of various
county-level socic-demographic factors and
Whites’ implicit or explicit biases. [129] In
contrast, for Whites, explicit biases and ingroup
death rates had a more robust relationship than
implicit biases did. [129] Thus, while racial bias
was associated with negative health outcomes,
it appears that implicit dynamics were at the
fore for Blacks, whereas explicit bias drove this
relationship for Whites. M
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By introducing implicit bias into
understandings of housing market
and credit systems, we open up new
points of intervention.”

JILLIAN OLINGER, KELLY CAPATOSTQ, AND MARY ANA MCKAY, 2016 [130]



5 Housing and Neighborhood Dynamics

In 2016, the Kirwan Institute re-emerged as

a voice on implicit bias and housing with a
report that investigated the implications of
implicit racial bias and struectural racism on
three specific topics directly related to housing:
lending practices, not-in-my-backyard (NIMBY)
attitudes, and Moving-to-Opportunity (MTO)
programs [130]. The researchers considered
how structural and cognitive forces interact

to perpetuate the false association between
race and risk as a way to explain “rational”
discrimination. [130] For example, in the area
of lending, seemingly race-neutral measures of
creditworthiness {(e.g., credit score or financial
history) can produce racially disparate access to
prime lending opportunities. This association
between race and risk is maintained through
both a long history of discrimination pertaining
to credit access and economic mobility for
racial minorities and the biases of lending
professionals. As a remedy to the influence of
implicit bias on disparate housing outcomes,
the report presented a host of individuat and
institutional interventions, such as advocacy
for race-conscious housing finance reform and
challenging the notion of rationality within the
field.

As discussed below, work from other scholars in
this realm in 2016 focused on mortgage lending
and neighborhood dynamics.

Mortgage Lending

Hanson and colleagues examined the presence
of racial discrimination in mortgage lending
by sending over 5,000 matched email inquiries
to Mortgage Loan Originators (MLOs) across
the United States. [131] MLOs exist as a criti-
cal part of the loan process, as they have the
ability to assist customers and negotiate the
terms of the mortgage. The emails varied on
three dimensions: credit score (high credit, low
credit, or no score indicated), race associated
with applicant’s name (Black or White), and the
greeting used (Hello, Hi, Dear, etc.). The results
suggested several ways that MLOs biased their
responses in favor of inquiries from those with
White-sounding names. First, MLOs were more
likely to respond to emails with White sounding
names than Black sounding names. In general,
MLOs were more likely to respond to emails
with a higher credit score regardless of race, but
racial differences persisted; MLOs preferred
Whites with high credit scores to Blacks with
low or no credit score to a much greater extent
than they preferred Blacks with a high credit
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“.having a Black-sounding name was the
equivalent of having a credit score that is
lower by roughly 71 points”

score compared to Whites with low or no credit
scare. [131] This preference meant that having
a Black-sounding name was the equivalent of
having a credit score that is lower by roughly 71
points, Additionally, MLOs were more likely to
send follow up emails to inquiries from Whites
than they were for Blacks. The authors conclud-
ed that these disparities were more likely to
result from implicit biases rather than MLO’s
explicitintent to discriminate.

Neighborhood Dynamics

Responding to the wave of controversy around
neighborhood watch efforts, Godsil and Mac-
Farlane suggested that the interaction between
implicit bias and racial anxiety may undermine
efforts to promote neighborhood safety. [132]
According to Godsil and MacFarlane, this
interaction can manifest when neighbors
implicitly profile racial minorities as being
more dangerous than other individuals. They
included several examples of residents calling
the police on Black and Latino individuals who
were behaving in ordinary ways; for example,
losing one’s'keys was perceived as a break-in
and walking around with a cell phone was seen
as suspicious behavior. Because of implicit
biases, the White residents may feel they are
doing a positive service by calling the police.
Conversely, minority residents may feel an
increased sense of divisiveness or danger. [132]
Compounded with racial anxiety, racial divides
may occur when implicit biases are operating
in this fashion. Notably, the anxiety associated
with uniting to solve these biases may further
inhibit neighborhood cohesion. m
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Challenging Race as Ris

Connecting Implicit Bias to Structural Issues

The ability to live in a neighborhood with good
schools, safe spaces, and access to the ser-
vices and supporis needed to thrive requires
countless individual decisions across institutions,
time, and space. In the U.S. these decisions are
deeply wrapped up in race—whether you are
seen as deserving, a good investment, a safe
risk, a worthwhile neighbor. Through a century
of law-making, policy-making, and decision-mak-
ing, we have so thioroughly ingrained an associ-
ation between race and risk, that this access has
decidedly and consistently been withheld from
people of color for generations.

The association between race and risk is no
accident. lts roots lie in the restrictive covenants
and racial zoning of the early 1900s; redlining -
and White flight of the ‘30s through the ‘60s;
deregulation and rise of subprime lending.in
the ‘70s through the ‘90s; and reverse redlining
and foreclosure crisis of the early 2000s. Every
generation, it would appear, has had its own
interpretation and manifestation of the race:risk
association. Race as risk has infiltrated every
aspect of the real estate industry, including
government {the FHA and public housing policy);
appraisers and real estate agents {blockbusting
and devaluations of Black neighborhoods); bro-
kers and banks (predatory lending and reverse
redlining); and individuals (deciding who can or
cannot be a neighbor or which neighborhood to
call home},

t

We have done a remarkable job of upholding
the racial boundary—in our markets, in our
neighborhoods, and in our minds. When it
comes to housing (and the credit that supports
it), there appears something off-limits about it
Cne study finds that 28% of Whites support an
individual homeowner’s right to discriminate on
the basis of race when selling a home. It seems
we donr't have to dig too deep to tap into our
biases when it comes to our homes.

In 1968, the Douglas Commission called the
struggle for freedom of choice and equal oppor-
tunity in housing and balanced neighborhoods .
the “struggle for the soul of America.” That strug-
gle remains with us today.

PROGRESS CAN BE MADE

To unwind the race:risk association is no small
feat. We have over a century of explicit and
deeply disparaging language and policy in the
housing market—such negative associations
will thus'require dedicated and sustained work
to undo. Implicit bias research tells us that even
merely being exposed to the concept of implicit
bias and itsimpacts produces subtle changes in
our perceptions and attitudes, which can impact
outcomes. Addressing the structures alone
without also taking on the underlying assump-
tions and attitudes that motivate behaviors and
decisions limits our ability to finally, fully deliver
on the American Dream.

e Download full report at http://go.osu.edu/B86X
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“gaining awareness of
implicit biases one holds
demands active work.”

JOANNE M. HALL AND KELLY CARLION, 2016 (128!



As the research documenting the effects of
implicit biases across multiple domains
has grown, so too have inquiries related to
mitigating unwanted biases. The academic
literature from 2016 extends several previously-
established themes in this realm, including
intergroup contact and mindfulness.

Intergroup Contact

Previous work by Turner and Crisp demon-
strated that imaginary intergroup contact (i.e,,
visualizing interactions with a member of a
social outgroup) can be an effective intervention
to address negative implicit attitudes against
Muslims and the elderly. [133] As the next step
in studying the potential benefit of imaginary in-
tergroup contact, Meleady and Seger examined
its effect on pro-social behavior toward ocutgroup
members using three online studies. [134]

- @:'BEYOND THE BLACK/WHITE BINARY

e first study, American participants imag-
teracting with a person from India or
ked to imagine an interaction with an
fied person for the control condition.
wing the imaginary contact, participants

1e-procedure as study one but instead asked
1an participants to imagine contact with an

merican person for the experimental condi-

. The results showed that both groups were

joperate than those in the control condition.
34]'The final study was identical to study one
ept participants had to indicate how much
trusted their partner following the game.
, the results indicated that those in the

1'the control condition did. [134] Moreover,
level of trust the participant indicated
ard their partner mediated the relationship
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Pegate. These findings further bolster the
that imagining intergroup contact not only

ffects-implicit attitudes, but may also serve as

tervention against discrimination.

Schellhaas and Dovidio overviewed the psycho-

by focusing on improving relationships on an
individual level, the positive effects may be
difficult to generalize toward the larger group
identity. Similarly, the limitations of recategori-
zation include the tension that manifests when
integrating aspects of subgroups’ identities.In a

logical processes behind intergroup relations
with an emphasis on the strengths and limita-
tions of three methods for reducing implicit
bias and improving cross-group relationships:
decategorization, recategorization, and inter-
group contact. [136]

Decategorization and recategorization both refer
to practices to alter one’s “us vs. them” mentality
[136]. Decategorization involves individuation
(i.e., seeing individuals on an interpersonal level
rather than on a group level), whereas recate-
gorization promotes framing subgroups as part
of 4 larger shared identity, thereby expanding
the scope of ingroup affiliation. While shared
group membership can reduce negative implicit
attitudes toward outgroup members 137 138],
decategorization may prove especially difficult
because it goes against humans’ automatic
tendency to classify or label others. Moreover,

AUTHOR REFLECTION -

Lena Tenney

WHAT WILL IT TAKE for White people to tridy commit .

to remedying racial injustice? For some time now,

| have been wondering what it will take for White

people to move from being largely passive about
~race and racism to-being active, committed, and

willing to make sacrifices in order to bring about’

racial-justice. Most White people indicate that they

" have no racial bias, that they treat everyone equally, .

“that they “don't see race,” and even that they are
better than average at not being racially. biased.!
While many people believe the United States of
America is a place of true equal opportunity—a _
place where you will succeed regardless of your
identity if you simply tfy hard enough—we also
know that this is not reality: the society we live in is
far from racially just. We continue to see massive
disparities between racial groups in aimost every .
domain of public and private life. What will it take for
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worst-case scenario, certain subgroups may be
seen as a deviation or exception from a group
ideal, which will further elicit biases between
groups.

Third, intergroup contact’s ability to reduce
implicit and explicit outgroup bias is well-docu-
mented [for examples of work in this realm, see
139, 140-142]; however, existing structures of
segregation can make it difficult to bridge the
very gap intergroup contact needs to address.
Moreover, there are differences in how groups
perceive the benefits of intergroup contact
based on whether they hold an advantaged or
disadvantaged identity. Advantaged groups
are more likely to develop increased positive
attitudes as the result of intergroup contact than
disadvantaged groups are, This asymmetrical
benefit is due to the different goals that these

Continued on pg. 56

a.critical mass of White people to move from being

- passively not racist to being actively anti-racist?
. What will it take for White pecple to move from

self-identifying as an ally but not necessarily taking
action to acting as g co-conspirator in dismantiing

. White supremacy? How do we persuade well-
. .meaning White people to take the huge step from

being wel-meaning to being well-doing? -

' As sbmeone who uses research to inform the ways
“in which | educate myself and other White people

ab_c_)ut racism, | wonder how we can use seminal
and emerging research to strategically shape

- “messaging aimed at persuading well-meaning
White people to become active participants in the
-~ fight for racial justice. As'racial justice educators,

" how-do we use our knowledge {(both of academic

. résearch and lived experiences) in order to

L



effectively inform our pedagogy when engaging
with well-meaning White people? How can

we draw insight from research around White
fragility, White rage, and other concepts of
Whiteness in order to inform our approaches

to racial justice education while at the same
time not pander to those very dynamics we are
seeking to challenge? How can we effectively
reach "moderate Whites" who value order above
Justice (in the words of Martin Luther King, Jr) in
discussions of race and racism—much less true
liberation for all?

Reading Cole’s article titled “Thinking through
race: White racial identity, motivated cognition
and the unconscious maintenance of White
supremacy” sparked a number of thoughts for
me in regards to this question.2 For example, |
wondeys if the differentiation between "White
identity goals” and “antipathy for non-White
people” might have value in terms of navigating
White fragility and defensiveness around racism
when attempting to engage well-meaning White
people in discussicns about race and racism,
When we shift our focus away from determining
whether the intentions of individual White
people are “good” or “bad” to instead focusing
on the negative effects of White supremacy,

we can focus on what matiers most in the fight
against racism. The pursuit of White identity
goals and antipathy for non-White people

are not necessarily different in their impact of
perpetuating racial injustice. However, cne
seems more likely to effectively engage White
folks in learning and listening. In other words, is
it possible for the mostly semantic difference
between 1) the "desire for self-enhancement”
and 2) "racism” tc be intentionally employed by
racial justice educators in order to better engage
well-meaning White people?

This is especially pertinent considering the
2016 U.S. presidential election, in which Whites
overwhelmingly voted for Donald Trump while
mairiaining that they are not racist {despite

his articulation of racist rhetoric and proposed
pclicies). Clearly many of these voters—who
would likely indicate that they believe in
egalitarian values—were influenced by their
White racial identity and motivated cogniticns
in their choice to maintain the system of White
supremacy. Yet, these same voters would
likely agree that they are pursuing self-interest
(such as economic security} rather than racism
against people of calor. 50 can we employ the

idea of White identity goals to open the door for
discussions about race that would otherwise be
shut down immediately by the mere mention of the
words “racism” and “racists?” This is one example

of the questions we can ask as we seek to do racial

Jjustice work in intentional ways.

In sum, the research contained in the State of the
Science and various other outlets—as well sources
outside of traditional academia—can provide
insight into how we might craft informed strategies
for motivating well-meaning White people to take
meaningful action to bring about racial justice. We
can be thoughtful and intentional as we do the
following:

« We can utilize insights from studies, op-eds,
blogs, etc. to frame educaticnal conversation
in maximally productive ways without watering
down content by seeking to make it palatable to
White people at the expense of People of Cclor.

« We can use research and fived experience in
strateqic ways rather than relying upon the false

assumption that empirical facts, data, and graphs

will change hearts and minds in isolation.

« We can use storytelling, authenticity, data,
intenticnal pedagogy, and other tools to reach

White people and motivate them {o take an active

role in dismantling White supremacy.

. Recognizihg how challenging all of this is tc

do, we can still recommit ourselves to ensuring
our facilitations and everyday conversations
are effective, critical, and not upholding White
supremacy even as we seek to dismantle it.

As Dr. Dafina-Lazarus Stewart asks in zir work,
“Whose safety is being sacrificed and minimized
to allow others to be comfortable maintaining

dehumanizing views?"

We can continually ask these critical questions and
employ these thoughtful strategies in order to do
better in our work of envisioning and co-creating
more equitable, just, and liberatory realities. In
challenging times, let us recommit to doing this
work-—and to doing this work with intentionality.

- 1. Howell and Ratliff 2017

2, Cole 2016
3. httpsi//www.insidehighered.com/views/2017/03/30/
colleges-need-language-shift-not-cne-you-think-essay
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groups have for engaging in intergroup contact.
In general, disadvantaged groups often desire
empowerment and respect for their identities
from these interactions, whereas advantaged
groups seek validation from disadvantaged
groups to appease moral discomfort. The differ-
ent goals between groups may hinder both from
forming positive attitudes.

Finally, the authors noted that changing individ-
uals’ attitudes may never manifest as real action
to improve societal equity. In fact, positive
intergroup interactions may hinder efforts to
combat systemic inequities and implicit biases,
because they offer a false sense of security and
detract from a focus on disparities.

Ingroup and Qutgroup Membership

Exploring the notion that group membership
may affect implicit biases, Scroggins et al. uti-
lized three experiments to consider how implicit
biases toward outgroup individuals may lessen
if those outgroup members were recategorized
as ingroup members. Using samples of under-
graduates, the researchers studied whether

the categorization of Black males as members
of a shared group (i.e,, one’s ingroup) would
decrease implicit biases toward them. Findings
from the first experiment in which Black targets
were presented as members of a shared social
category—in this case, University of California,
Santa Barbara (UCSB) students—indicated

that making this ingroup membership salient
reduced implicit biases toward Black targets.
[137] Further, this decline in implicit bias was
found to reflect increased positive attitudes
toward Black ingroup targets moreso than a
decrease in positivity toward the contrasting
group (Whites). Results from a second experi-
ment suggested that a social category reflecting
a posttive, non-shared identity (i.e,, firefighters,
in a sample of non-firefighters) was insufficient
to reduce implicit biases. In order for this
reduction to occur, the social category must
represent a shared group (e.g,, UCSB students).
Finally, a third experiment revealed that this cat-
egorization of Black faces as ingroup members
implicitly increased the perceived boundaries
of what the ingroup constituted. Given that
previous literature has examined how social
{re)categorization can influence implicit biases

[143, 144)], this article concluded that shared
ingroup membership is “a particularly appealing
practical approach to reducing bias, as positive
associations seemed to be conferred as part of
ingroup membership.” [137]

Counter-stereotypic Training

Another approach for implicit bias mitigation

in the scholarly literature is negation, meaning
individuals are trained to explicitly reject
stereotypical assoctations, such as by verbally
responding “no” when presented with a ste-
reotypic group-trait pairing. A 2000 study by
Kawakami and colleagues found this approach
to be an effective means of reducing automatic
prejudice, with the effect holding for 24 hours
post-training. [145] Subsequent research, howev-
er, called into question the effectiveness of this
technique, with Gawronski et al. (2008) finding
that negation training was ineffective and could
possibly even increase automatic prejudices.
[146] Seeking to clarify these contradictory
findings, Johnson, Kopp, and Petty conducted
two studies that examined both the meaningful-
ness of the negation (i.e,, a simple “No” versus a
more meaningful “That’s wrong!”) and whether
participants’ motivation affected bias mitiga-
tion. Using samples of undergraduate students,
Johnson et al. found that meaningful negation
was more effective at changing automatic racial
prejudice than the simple negation of “no.” [147]
In addition to the quality of the negation matter-
ing, this effect was moderated by participants’
motivation to control for prejudiced reactions,
as measured by Dunton and Fazio’s Motivation
to Control Prejudiced Reactions (MCPR) scale.
[148] As summarized by the researchers, “Taken
together, these studies provide the first evidence
that negation training can serve as a useful tool
to alter individuals’ automatic racial preju-
dice—if the negations are meaningful and one is
motivated to avoid being prejudiced.” [147]

{&i}@ SCHCLARSHIP RELATED TO CHILDREN

-/Exemplars

- Continuing the inquiry into whether positive
‘exemplars can mitigate implicit biases [14,

148-154], Gonzalez, Steele, and Baron examined



whether positive outgroup exemplars would

. work as a successful implicit bias intervention
with children. [155] Their study involved over

- 350 White and Asian children from ages five

" to 12, Participants in the test condition were
either given a vignette depicting the positive
characteristics and accomplishments of a White
character or a Black character, while children in
the control condition read facts about flowers.
Following the vignettes, the children took a
modified race IAT. Gonzalez et al. found that
older children (those age seven to 12) who were

~-exposed to a positive outgroup exemplar exhib-

_ited lower pro-White biases than those who were

. exposed to ingroup exemplars or flowers. [155]
- However, younger children did not show lower
- implicit bias scores when presented with the

- same exemplar. Thus, this study contributed to

dialogue on the impact that age may have on the

- malleability of implicit attitudes.

Motivation

As reflected in the Johnson, Kopp, and Petty
study discussed earlier in this chapter and other
scholarship, prior research has shown how
individual motivation can contribute to one’s
implicit bias proclivities. [147 148, 156-158] A
December 2015 article by van Nunspeet, Elle-
mers, and Derks extended this line of inquiry by
considering an approach to enhancing individ-
uals’ motivation. The authors discussed how
making people aware of the moral implications

of one's own behavior can reduce implicit biases.

[159] Across their review, van Nunspeet and
colleagues suggested that “moral motivation
and related bias reduction may be enhanced by
reminding people that their behavior displays
their moral intentions and values” [159] They
also reflected on how utilizing this form of
motivation may be helpful for companies that
are trying to mitigate bias, because it does not
rely on individual people being willing to learn
and implement bias reduction strategies.

@BEYOND THE BLACK/WHITE BINARY

dfulness as a way to reduce racial discrim-
tion. [121] Their study randomly assigned

rding that instructed the partictpant to
d to specific details of the recording. Fol-
ing the listening exercise, the participants
/éd a trust game, which involved a computer

ck, or of Arab descent. Participants decided
vmuch money to entrust their partner in
hopes they would return it for a gain [for more
the trust game, see 160]. Results indicated
,in genéral, participants gave more money
Vhite partners than Black or Arab partners.
However, those who listened to the mindfulness
ding exhibited significantly less bias in this
ise than the individuals in the other two
ditions. [121] These findings demonstrated
‘even brief mindfulness interventions can
eate real-world differences in the operation of
licit discrimination.

Duration of Implicit Association Changes
While extensive research has examined inter-
ventions to change implicit associations, very
little is known about whether short-term malle-
ability ultimately yields a long-term persistence
of these changes. As a follow-up to an extensive
2014 article that experimentally compared 17
interventions that sought to reduce implicit
racial preferences [150], Lai et al. conducted two
large experiments that focused on the durability
of implicit racial bias reductions from the nine
interventions that were successful in the 2014
research. Both experiments featured a delay of
several hours to several days in between the in-
tervention and follow-up assessment of implicit
biases. Across the two studies and more than
6,300 participants, results indicated that while
all nine of the interventions reduced implicit

Continued on pg. 60

e with a mock partner who was either White,
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FEATURED RESOURCE

BY LENA TENNEY

SCENARIO PART I: STUDENT EX%,ER]EW‘
WELLINTENDED SCHOQ
Maria s a junior at Middlebur

1 T In;
ed, d other studen Sk

e p staying up so late at nlght so that
; n%come to school wel rested and invites her to
o him any time about how she can become more
motivated in school. He thinks she is a bright student
with a promising future, so he is glad that he was able
to talk to her about how to learn more in class by
reducing her absences.

‘Little does Mr. Jacobs know that Maria is exhausted
because she works two part-time jobs in order to save
money for college. She knows that she is not eligible
for most scholarships and financial aid because she

is undocumented, so she has to make sure she saves
money to follow her dream of attending a university.
Maria is disheartened by the conversation. She feels
that Mr. Jacobs—like many other teachers she has had
before—does not understand what it is like to work
two jobs on top of doing homework. She feels that Mr.
Jacobs would not take her seriously even if he knew
she was working two jobs and she does not dare
explain further for fear of anyone finding out that she
is an undocumented person.
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jiitthe possi-
counselor’s

Maria starts to feel unwelcome at schook. When she
is short with a fellow student one morning as a result,
Mr. Jaccbs verbally reprimands her to “stop being

so dramatic and so loud.” Mr. Jacobs wants Maria to
know that it is not appropriate to be rude to peers
when you are frustrated. After all, that kind of be-
havior is not only disruptive to the class but will not
lead to success in the "real world.” Mr. Jacobs does
not realize, however, that since he has had very little
in-person interaction with Latinas he has an implicit
association connecting Latina women and stereotypes
often portrayed by media (such as emotionality and
loudness). That implicit association influenced his
perception of Maria's behavior and his word choice.
Because of My, tacobs’ phrasing, Maria feels stereo-
typed and walks out of the c¢lass in frustration.

Maria becomes increasingly frustrated with Mr. Jacobs
and the scheool. When Maria expresses this frustration
to the few other Latinx students at Middlebury, they
all say that they feel similarly. One student even says
that another Latinx student was suspended twice

for disrupting classes by being too loud and acting
defiant toward a teacher. The student also says that

a White student who is always loud in the exact same
¢lass has only been sentto the office to calm down
and asked to write an apology letter to the teacher for
being rude. Maria had not heard about this situation
before but it seemed like proof that the teachers at
Middlebury treat her and the other Latinx students
differently than the White students.

'



ool. Her famity
] eginning of the
He of few Latinx families

iaisfrequently late to or absent from

g ‘her teacher, Mr. Jacobs, is worried
her’She misses important material when she is
asent. When she walks in 15 minutes late, it causes a
disruption for the entire class since the lesson has to
be paused and cther students become distracted. Mr.
Jacobs asks Maria why she is so often late or absent
and she says that she just cannot seem to wake up on
time because she is always tired.

Mr. Jacobs has heard this excuse many times in his
career, as it is a common experience for teenagers.
However, he knows that incomplete or ambiguous
information can lead to making decisions based on
implicit biases so he decides to ask some clarifying
questions. He tells Maria that he is sorry to hear that
she is not getting enough sleep and asks why that is.
the case. She informs him that she is working two jobs
to save up money for college. Mr. Jacobs thinks Maria
is a bright student with a promising future, so he tells
her 50 and encourages her decision to pursue higher
education. Mr. Jacobs then asks if there is anything
he can do to help (even though he knows he cannot
change the overall circumstances of her life). Maria
tells Mr. Jacobs that she appreciates his understand-
ing and encouragement. She feels affirmed that her

teacher took the time to listen to her. Mr. Jacobs then -

asks Maria if he can give her a responsibility in the
class as the class greeter. She would just need to
greet students at the door in the morning and some-
times hand cut class materials. Maria is surprised by
his question but agrees because she is glad he trusts
her with a responsibility.

Maria tries hard to get to school on time after the
conversation with Mr. Jacobs, especially with her

new responsibility as class greeter, but eventually

she has missed enough school that the counselor's
office sends a letter to her parents warning about

the possible consequences of truancy. The counsel-
or's office tries to call parents before sending these
types of letters. Aithough no one speaks Spanish well
enough to feel comfortable calling Maria’s parents,
they decide to do so anyway hecause it is worth any
potential confusion or awkwardness in order to treat
all students equitably. During the call—although more
cumbersome than most calls—the counselor is able to
connect with Marla's parents and better understand
Maria’'s situation. The counselor asks if it would be
beneficial to schedule an elective class for Maria’s
first period during the next semester so that she is not

missing content for a core class when she is absent/
tardy. Even though Maria's personal circumstances
have not changed, she hopes that she will be able to
learn more and miss less essential material the follow-
ing semester due to the counselor’s understanding
and creative strategizing.

One morning, Maria is short with a fellow student and
Mr. Jacobs’ first instinct is to reprimand her verbally
for being dramatic and loud. Mr. Jacobs wants Maria
to know that it is not appropriate to be rude to peers
when you are frustrated. After all, that kind of behav-
ior is not only disruptive to the class but will not lead
to success indhe “real world,” Mr. Jacobs realizes,
however, that since he has had very little in-person
interaction with Latinas he has an implicit association
connecting Latina women and stereotypes often
portrayed by media (such as emotionality and loud-

“ness). Mr. Jacobs realizes that this implicit association

may influence his perception of Maria’s behavior and
he is intentional about his word choice as a result.

Mr. Jacobs decides to pause for a moment before
responding to Maria by saying, | understand that

you might feél frustrated right now. Can you help me
understand why that might be the case, if so, and how
we can resolve it and move forward with class?” Maria
is glad that Mr. Jacobs was patient and asked why she
was short with another student instead of making any
assumptions or invoking stereotypes about Latinas as
some other teachers had in the past. She tells him that
she overslept and missed breakfast as a result, so Mr.
Jacobs asks if she would like a cereal bar. Mr. Jacobs
keeps snacks in a desk drawer because the school
knows some students come to school hungry so they
give all teachers some cereal bars each month in case
students need food.

Maria begins to appreciate Mr. Jacobs and the school.
She feels that they are valuing her as a person with
their supportive actions. When Maria mentions her
conversations with Mr. Jacobs and the counselor to
the few other Latinx students at Middlebury, they

all say that they feel similarly. One student says that
another Latinx student and a White student had
both disrupted a class by being too loud and acting
defiant toward a teacher. Instead of punishing them,
however, the teacher decided to ask both students
to take some quiet time in the counselor’s office to
calm down. The students apologized to the teacher
later after realizing that they had disrupted the class.
Maria had not heard about this situation before but
it seemed like proof that the teachers at Middlebury
treat students fairly. She is pleasantly surprised to
hear this story because at other schools she had
attended in the past Latinx students often felt that
they were perceived as troublemakers and treated
differently than their White peers.

59



60

GUARDING AGAINST BIAS

preferences immediately following the interven-
tion, these effects failed to persist over a delay.
The authors offered several possible explana-
tions for their findings, but ultimately reflected
that “these findings provide new insight into the
durability of implicit bias change, establishing

a new frontier for understanding the conditions
under which shifts in implicit preferences
reflect short-term malleability or longer-term
change” [161]

Other Scholarship

In a largely theoretical piece about implicit

bias and Whiteness, Cole proposed several
research-supported strategies that may help
well-meaning White people to develop an anti-
racist White identity and to practice identifying
instances of implicit bias. [162] These strategies
are ultimately intended to combat what the
author terms “White racial reasoning,” which is
a process through which “Whites think through
their racial identity, usually without conscious
intention or awareness.” [162] It hinges upon the
dual identity goals of: 1) self-enhancement, and
2) the avoidance of appearing to be prejudiced.
Cole summarized research related to how
Whites pursue these two identity goals to inform
the following proposed principles of predicting
when and how even well-meaning Whites will
rely upon White racial reasoning:

(1) Whites’ goals of self-enhancement and
egalitarian appearance are likely to be ac-
tivated and pursued when racial issues are
discussed or in the presence of non-White
others.

{2) If possible, Whites will seek to pursue
these goals concurrently. That is, they will
try to maintain a positive sense of self while
simultaneously avoiding the appearance of
prejudice. (a.) Whites motivated to main-
tain a positive sense of self will attempt

to legitimate their social position, either
through promoting a preferred sense of
self (e.g,, hard workers who have earned
what we have), or by deflecting messages
that threaten a preferred sense of self (e.g.,
rejecting social and political explanations
that explain White success as a function of
White supremacy). (b.) If self-enhancement

cannot be achieved—if the ego threat is too
great to allow a self-enhancement strategy —
then, Whites will activate and apply nega-
tive racial stereotypes (i.e, learned, implicit
biases)in order to denigrate the threatening
group(s) and legitimate White social advan-
tage.” [162]

Cole suggested that within this framework,
Whites’ cognition is driven not solely by “antip-
athy for non-White people” but rather by White
identity goals. [162] Thus, even well-intentioned
White individuals who believe in egalitarianism
may unconsciously uphold White supremacy.
The ways in which White racial identity informs
motivated cognition—-and ultimately, the
unconscious preservation of White supremacy—
led the author to propose the aforementioned
strategies for the creation of anti-racist White
identities and the ability to recognize occurrenc-
es of implicit bias.

According to Cole, the development of an anti-
racist White identity might be achieved through
educating White people about the history of an-
tiracist White activists in affinity groups (essen-
tially, White spaces) while also “provid[ing] the
space for Whites to articulate their views about
what an oppositional, antiracist White identity
would mean and the practices associated with
living into that identity” [162] Such spaces could
lead to the creation of and commitment to anti-
racist identity goals that could—after practice by
the individual—transform into intrinsic identity
goals that direct their implicit cognition. The
practice of identifying instances of implicit
biases might also be achieved through educat-
ing White pecple in affinity groups. Discussion
of stereotypes, how they are activated, and their
role in the use of coded racial language may
help Whites better identify when implicit biases
are invoked in media and political content. Cole
also suggested calling out the implicit racial bias
that is embedded in such messaging. Explicitly
exposing implicit racism as racism is likely to
motivate Whites to reject the messaging since it
goes against Whites’ desire to appear non-biased.
Furthermore, Cole indicated that social media
platforms are a promising venue for recognizing
and calling out implicit bias. &



BY LENA TENNEY

It can be difficult to know what to say when a family
member, friend, colleague, or acquaintance makes
problematic comments. However, we will only be able
to dismantle racism in its overt forms if we are brave
enough to challenge racism in even its most common
forms. The Kirwan Institute invites you to utilize the
strategies highlighted in this resource in order to em-
power yourself to speak out in response to biased com-
ments. In the words of Audre Lorde, “When we speak
we are afraid our words will not be heard or welcomed.
But when we are sifent; we are still afraid. So it is better
to speak.”

STEPS TO BEING AN ACTIVE BYSTANDER
« ldentify the emergence of bias.

« Decide to address the situation.

- Take action.

- Continue the conversation,

STRATEGIES FOR SPEAKING QUT
+ Use Humor _
« “What are you?" "Human! How about you?”
« “Your English is 50 good!” "I hope so. it's the lan-
guage I've been speaking my entire lifel”

- Be literal/refuse to rely on the assumption being made.

« “That's so gay!” I didn't know that could
have a sexual orientation. How does that work?”

- “That sterectype gets me every timel l don’t un-
derstand why so many people think that stereo-
typing an entire group makes ony sense.”

« “tdon't get the joke. Con you explain it to me?” If
they say that “it wos just g joke" or that "vou can’t

toke ¢ joke" you can say, I know that you think
it's just a joke. But ! don't find it funmy.”

« Ask guestions that invite discussion.

“What do you mean when you say that?”

« "Do you know what that phrase actually means
and where it came from?" Most people have no
ideq that it actually has an offensive meaning.

+ State that you are uncomfortable.

« “That phrase makes me uncomiortable. Could
you plegse not use it arcund me?”

. "Assumptions about an entire group of people
maoke me uncomfortable. [ don't think that we
can take that assumption for granted or make
our decisions based off of it."

« Use direct communication.

+ Speok honestly and from the heor, using "
statements to communicate how you are feel-
ing, why, and what could be done.

+ “Tknow fhat you aren't intending to stereo-
type gnayone, but as your friend | wanted to
let you know that what you said could easily
be interpreted thot way. Since ! know youre @
good person who cares about others, I would
hate for you to accidentally say it again without
realizing how it can come across.”

For additional information or guestions, please
contact Lena Tenney, MPA, MEd. Coordinator of
Public Engagement at tenney.39@osu.edu or
(614) 292-3891.

g Full repart and related videos at http://go.osu.edu/B86X
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“The point is that some of these

new measures are of interest simply
because they allow one to firmly

get away from verbal self-report
measures and as such they expand
the horizon of what can be learned
about attitudes. In so doing, they offer
a window into a mental world to which
the conscious mind is not privy.”

MAHZARIN R, BANAJI, 2001 [163]



7 Assessments / Measurements

S cholars have identified several strategies for
assessing implicit biases, While this chapter
is not an exhaustive discussion, we highlight the
latest findings as they pertain to a few specific
measurement techniques.

Responses to the Implicit Association Test
{1AT)

A few studies have analyzed individuals’ re-
sponses to IAT results. [see, e.g., 33, 164] Adding
to this line of inquiry, in an early 2017 article,
Howell and Ratliff examined whether the belief
that one is better-than-average would predict
increased defensiveness when receiving IAT
feedback. [165] The first study examined data of
participants who took the weight IAT, recorded
their explicit weight-related preferences, and in-
dicated the degree to which they thought others
held pro-thin biases. Participants’ explicit pro-
thin bias was subtracted from their perceptions
of others’ pro-thin biases as the measure of the
degree to which they held better-than-average
beliefs. Following feedback on their IAT results,
participants’ defensiveness was measured by in-
dicating how reflective of their implicit attitudes
they perceived the scores to be. The results
showed that participants generally held the
belief that they were better-than-average, and

they were somewhat defensive to IAT results
overall. However, those who held a high level

of better-than-average beliefs were more likely
to be defensive for holding a pro-thin bias than
those who held low better-than-average beliefs.
[165] The second study sought to replicate their
earlier finding, but it expanded the analysis to
include nine randomly assigned IATs, including
the race-weapons IAT, the gender-career IAT, and
the abled-disabled IAT. Similar to study one, par-

“.those who held a high level of better-

than-average beliefs were more likely 1o
be defensive for holding a pro-thin bias
than those who held low belter-lhan-
average beliefs”

ticipants generally demonstrated better-than-av-
erage beliefs. Also evidenced in this study was
an increased defensive response from partici-
pants with better-than-average beliefs, which

is crucial when understanding how to combat
implicit biases held by people who do not regard
themselves as harboring implicit biases.
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Conceptually related to Howell and Ratliff’s
work is the research of Nadan and Stark thatis
focused on pedagogical perspectives of social
work educators by conducting a qualitative
study on students’ ungraded reflections after
taking the JAT. [166] By performing a thematic
analysis on student reflection papers, the
researchers found that using the IAT as an
educational tool created an experience of
discomfort for the students. This discomfort
manifested in students identifying ways to cope
with the anxiety of receiving feedback that they
were biased, which typically involved rejecting
the IAT’s reliability or validity. Students also
noted wanting to look into their personal back-
ground to explain the results or even wanting
to “outsmart” the test so they would receive
feedback that they were not biased. [166] These
responses to IAT results echo portions of Clark
and Zygmunt’s typology, notably discomfort,
inclinations to disregard the validity of the test,
and acceptance that individuals’ beliefs and
experiences may contribute to their harboring
implicit biases. [164]

Perhaps the most important insight for educa-
tors from Howell and Ratliff was the tendency
for students to believe their biases reflected

a static personality trait rather than social
influence, despite this being a core element of
how the class was framed. In a world where
social oppression is increasingly exacerbated,
increased recognition and discomfort regarding
implicit biases will become inevitable. Educa-
tors, therefore, must strike a delicate balance be-
tween creating a safe environment for engaging
with this discomfort while encouraging students
to leave their comfort zones and grapple with
these results.

Affect Misattribution Procedure (AMP)
Through two studies, Cooley and Payne offered
an improved method for measuring implicit
attitudes toward an entire social group. [167]
The studies examined whether using images

of groups rather than of individuals would
improve the validity and reliability of implicit
attitude assessments. In the first study, partic-
ipants were asked to rate how representative
images of Black individuals, Black groups, White
individuals, and White groups were of their
overall social category. Although each category
was rated as representative of the overall social
category, groups rather than individuals were
rated as most representative. In the second
study, participants took an Affect Misattribution
Procedure (AMP) that used images of groups

or individuals to assess their implicit racial
attitudes. As such, Cooley and Payne were
interested in whether using individual or group
stimuli on a racial AMP would be a better predic-
tor of participants’ explicit attitudes. Findings
indicated that participants’ AMP scores using
both individual and group stimuli were signifi-
cantly related to their explicit biases; however,
the scores on group AMPs predicted explicit bias
above and beyond the individual AMPs. [167]
Moreover, in terms of the test-retest reliability of
these measures, the group AMP demonstrated
stronger test-retest reliability than the individ-
ual AMP. Finally, participants returned another
time to determine whether the individual or
group AMP would better predict racially biased
behavior. The participants rated a series of mock
application materials that measured racial bias
through differences in participants’ rating of
applicants based on whether the application
had a traditionally Black or White name. Similar
to prior results, both AMPs predicted racial bias
on the hiring exercise, but the group AMF was a
better predictor than the individual AMP.

Taken together, Cooley and Payne’s studies
illustrated that using group stimuli on implicit
attitude assessments can lead to greater con-
struct validity and reliability, and may serve as

a better predictor of behavior than assessments
using individuals’ images. Thus, this study
provides new insights on how we assess implicit
attitudes toward broad social categories.



Faking

While one of the recognized benefits of indirect
(i.e., implicit) measures of attitudes is the notion
that they are not as easily manipulated by social
desirability concerns as are direct measures,
implicit measures nevertheless are not immune
to these concerns. Indeed, previous work has
examined whether participants can successfully
generate invalid results by “faking out” tests

like the Implicit Association Test (IAT) [150,
168-172] or Affect Misattribution Procedure
(AMP) [173]. Building on this foundation, a

2016 article by Hughes and colleagues used
four experiments to study whether the Implicit
Relational Assessment Procedure (IRAP) is

also susceptible to faking. A 2007 article by
McKenna et al. suggested that the IRAP is not
easily amenable to manipulation in the absence
of giving participants a concrete strategy for
doing so [174]; however, Hughes and colleagues
found that giving participants varying degrees
of instruction on how to fake out the IRAP led to
participants being able to eliminate or even re-
verse the direction of their effects. [175] As such,
the authors concluded that “IRAP performance
can be strategically manipulated” [175] »

65



66

“Neuroscience does not provide an
excuse to continue to have and act
on our biases. Instead, it reveals
those biases and removes our
ability to deny the tendencies of
our unconscious mind.”

KIMBERLY PAPILLON, 2012 [176]



8 Neuroscience

Insights from neuroscience continue to
augment the foundation of implicit bias
scholarship, with themes that carry implications
for other disciplines, such as perceptions of pain
and others addressed in this chapter.

m‘;@ BEYOND THE BLACK/WHITE BINARY
2 A

'_ti_on and Perception
ing outside the Black-White dichotomy

ermo and Correll considered attentional

s (i.e,, whether a face captures and main-
someone’s attention) toward Latino faces
o studies using White participants. [177] In
rst study, participants viewed a selection of
e and Latino faces. On “valid” trials, a dot
ared on the same side of the screen as the
On the “invalid” trials, the dot appeared

the opposite side of the screen as the face;
§,Teaction times are generally quicker for

d trials compared to invalid trials. [177] In
study, an attentional bias toward Latinos

| be measured by shorter reaction times on
trials and longer reaction times on invalid
Isfor Latino versus White faces. The findings
wed that Latino faces held participants’

servades much of the implicit bias research,

enuon more than White faces; however, there
2'no differences in how faces captured atten-
The second study replicated all aspects of
first while incorporating Black faces via the
usion of a separate task. The findings in the
no-White task replicated the first study. On
tino-White-Black task, both Latino and
faces held participants’ attention longer
White faces, but there was no difference
een the two. These results suggest an
tional bias to racial outgroup members
iéral, rather than toward a specific racial

.

“the recognition of @ social category
then goes on 1o elicit other higher level
cognitive processes such as stereotypes
and attitudes”

Synthesizing a wealth of new information in
the fields of neuroscience, social cognition, and
vision, Cassidy and Krendl reviewed the liter-
ature on humans’ implicit perception of soctal
categories. [178] Of greatest significance is the
evidence that social perception is an interactive
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process. This conclusion stands in juxtaposition
to the notion that visual cues (e.g., skin tone

or facial features) activate the recognition of

a social category (e.g., racial identity) in the
perceiver’s mind. From this perspective, the
recognition of a social category then goes on to
elicit other higher level cognitive processes such
as stereotypes and attitudes.

Instead, the authors cited research that demon-
strated the opposite—that social cues or primes
can bias our initial perceptions. Moreover,

they highlighted the complexity of how social
categories are activated in our minds. For
example, activation of one social category may
simultaneously activate other social catego-
ries (e.g, race and gender) if both identities
elicit similar stereotypes. Specifically, “Black”
and “male” categories may be simultaneously
activated, as well as “Asian” and “female” The
article also implicated three cognitive structures
for maintaining this complex relationship: the
fusiform gyrus, the orbitofrontal cortex, and the
anterior temporal lobe. Each is involved with
the integration of information related to social
categories during facial perception.

Perceptions of Pain

Berlingeri et al. evaluated two neurological phe-
nomena related to pain perceptions of outgroup
members. [179] The first was a neurclogical
response associated with less empathy for racial
outgroup members. This response, referred to
as the differential empathetic activation for race
(i.e., the “DEAR?” effect), correlates with one’s
implicit biases. [179] The second occurs when
participants explicitly rate the level of pain ex-
perienced by outgroup members. Respondents
appear to be able to control their ratingsin a
politically correct fashion and attribute equal
pain ratings to Black and White actors. The
current study analyzed the neurological under-
pinnings of these seemingly incongruent effects
using 25 White participants who took partin a
functional magnetic resonance imaging (fMRI)
scan. [For other examples of fMRI use in implic-
it bias research, see 180, 181-185, 186.] During
the scan, participants viewed videos of a target
actor being touched by a White hand with either
arubber eraser or a needle. These images were

counterbalanced by race and gender. To mea-
sure what brain regions were active, participants’
blood oxygenation level dependent (BOLD)
signals were measured when they viewed the
painful stimuli as well as when they rated the
pain severity. The participants also took an

IAT to measure their implicit racial biases. In
addition to IAT results that indicated a general
pro-White implicit bias, participants took longer
to judge the pain of Black actors. However, there
were no differences in the explicit ratings of

the pain perception of White and Black actors.
During the stimulus phase, the DEAR response
registered in the left supramarginal gyrus was
stronger for White than Black actors; during

the response phase, the DEAR effect in the
dorsal prefrontal cortex (DPFC) was stronger

for Black actors. The racial differences in the
location of DEAR responses suggested top-down
control processes were involved when making
the politically correct answers during the pain
rating, while participants’ automatic tendency
was to perceive less pain for the Black actor than
the White actor, [179]



Other Scholarship

Building on their study showing noradrenaline
(NA) activity in the fusiform gyrus related to
tmplicit bias [185] and their psychopharma-
cological study that reduced implicit but not
explicit bias [187], Terbeck and colleagues
continued their work on the role of noradrena-
line (NA} in social cognition. [188] As part of this
discussion, the researchers reviewed how this
chemical, which is related to both cognitive and
physiological stress responses, affects implicit
ingroup bias. Their review explored how NA is
connected to basic emotions such as anger, fear,
and happiness rather than more complex social
emotions such as guilt or empathy. Thus, the
authors posited that NA activity can help us un-
derstand how basic emotions influence complex
social judgments and may directly influence
implicit social attitudes. [188]

Freeman and Johnson studied whether implicit
bias or other neural mechanisms predicted
racial disparities in ratings of perceived trust
toward others’ faces. [189] To test this question,
thirty White adults underwent an fMRI task
during which they sorted a series of Black and
White faces by a non-racial category—age. For
each photo, they indicated whether they thought
the individual was above or below the age of 24.
Among other measures of explicit bias, Implicit
Association Test responses were recorded before
the fMRI. After the fMRI task, participants rated
each image on their level of trustworthiness on
a 1-7 scale; these rating were used as a measure
of trust disparity between Black and White
faces. Results from this task demonstrated that
individuals with higher levels of implicit bias
exhibited higher degrees of racial trust disparity.
[189] Additionally, other neural processes relat-
ed to differentiating faces of outgroup members
affected participants’ trustworthiness ratings
independent of their levels of implicit bias.

For example, more orbitofrontal cortex (OFC)
activation and fusiform gyrus-OFC connectivity
when perceiving Black compared to White faces
predicted less trust disparity. The role of these

two locations demonstrated the importance
of both race perception and cognitive control
processes on perceived trust.

Finally, continuing scholarship regarding the
Implicit Association Test attempted to under-
stand the neuroscience aspects of why people
are more easily able to respond to congruent
IAT trials than incongruent ones (e.g., pairing
“flower” with “pleasant” more easily compared
to “insect” and “pleasant,” to borrow an example
from the 1998 debut article of the IAT [190]).

To understand these differences, Schiller and
colleagues examined whether longer response
times indicated more mental processes were
taking place or whether it reveals that the same
processes were taking longer. [191] By using an
EEG (electroencephalogram} while participants
took an IAT; they recorded event related poten-
tials (ERPs) and analyzed the data according to
where in the brain activity occurred and when.
The findings revealed that participants engaged
in the same seven processes during both con-
gruent and incongruent trials. Moreover, they
found two specific processes that took longer on
incongruent trials; these processes were related
to the perceptual processing of the stimuli and
cognitive control of their motor responses. m
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“The bad news from the science is
that even well-intentioned individuals
have biases that can impact their
perceptions and behavior—producing
discriminatory behavior. The good
news from the science is that
individuals, once educated on the
science of implicit bias, can impact
those biases.”

DR. LORIE A. FRIDELL, 2017 [192]



9 General Contributions

his final chapter captures significant
scholarly contributions that extend
beyond the domains already addressed in this
publication. While expansive, we reiterate our
objective to focus on notable works rather than
an exhaustive listing.

Lo
({@ e SCHOLARSHIP RELATED TO CHRLDREN

@"BEYOND THE BLACK/WHITE BINARY

ren
‘ previous research has recognized the
tence of implicit btases in children {35, 38,
3, 194], a new article examined whether
mplicit racial bias toward children dif-

, Wolf et al. used White European partic-
,thus creating a White European ingroup

White European participants consistently
yed an implicit preference for their own

ed from this bias toward adults. Conducted in

ding. As a whole, this research found that
portaneous racial bias is more attributable to

dice against children is lower than preju-
against adults.” f44]

In another article considering differences in

“adult-child dynamics, Todd et al. continued a

line of inquiry related to implicit stereotypes of
Black men as violent and criminal to consider
whether these stereotypes apply to young Black
children. Across four experiments that used
both words and images to study race-based
threat associations, the authors found that
youth does not attenuate these associations;
that is, Black faces—regardless of age—facili-
tated the detection of threatening objects and
terms. [43] Further analyses determined that
these biases were driven by automatic cognitive
processes. Todd and colleagues concluded that
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their evidence suggested “that the perceived
threat commonly associated with Black men
may generalize even to young Black boys.” [43]

iy

@ BEYOND THE BLACK/WHITE BINARY

ested in how the racial attitudes of
oolers differed from those of adults,
nd colleagues employed two studies to
¥amine the implicit and explicit attitudes
schoolers within racially homogeneous

ured these attitudes for over 200 Chinese
hoolers (age 3 to 5) and adults; these
urements included stimuli of same-race
n) and other-race (Black and White) faces.
ire that the way the researchers mea-
'implicit attitudes was developmentally
priate for preschoolers, they developed
dified IAT, the Implicit Racial Bias Test

). The IRBT differed from the IAT in that it
ced text stimuli with images, and it used

“referencing the historical importance
and framing the election of President
Obama as a racial milestone increases
implicit anti-Black bias among Whites”

sults showed that preschoolers exhibited
cit own-race biases as early as the age of
‘[42] Even though all Chinese participants
licitly preferred Chinese faces to other race
s, both children and adults showed more

ve implicit attitudes toward White faces
Black faces, though this difference was
pronounced for adults. Moreover, children,
not adults, expressed explicit pro-Chinese
A second study included the same

li-and procedure as the first but studied
preschoolers and adults from Cameroon.
results showed that 3 to 5 year olds had an
it preference for own-race faces; however,
ults preferred other race faces and showed an
licit bias toward both Chinese and White fac-
ompared to Black faces. Again, children but
adults expressed explicit pro-Black biases.

ties in Asian and Africa. [42] The first study

ng and frowning faces for response buttons.”

" In tandem, both studies provide evidence that
-~ ;social status influences people’s implicit and
- explicit biases over time.

While previous work has considered the mal-

" leability of implicit biases in adults [see, e.g,,
21,13, 14, 152, 195, 196}, less scholarship has

c_o_nsidered how implicit association changes
may operate in youth. A 2016 study by Gonzalez,

:“Dunlop, and Barren used a sample of children

~-ages 5-12 years old to study age-related differ-
- énces in the formation of and changes to novel
‘implicit asspciations. Participants were present-
- “ed a story describing a novel (i.e,, non-existent)
-~ group and then a second story in which the

. novel group was associated with a behavior that
contrasted the initial story. Participants com-
+ypleted the Child Implicit Association Test (IAT)
“ " after hearing each story. Results indicated that
. the ability to form and change implicit associa-
-~ tions does not seem to differ across childhood,

@

*“suggesting that the mechanism(s) governing

" “implicit associative learning may be fully intact
‘by age 5. [45] The researchers reflected that this

" reinforces the notion that first impressions—

regardless of the age of first exposure—are

articularly influential. In terms of association
hange, Gonzalez et al. found that novel implicit

~associations can be reversed and are “particular-
- ly sensttive to additional reinforcement.” [45]

The Obama Presidency

Skinner and Cheadle used priming related to
the election of President Obama as a way to
further understand implicit racial bias among
White Americans. With more than 200 partic-
ipants, the researchers considered how group
threat theory (i.e, the idea that “members of the
societally dominant group will respond with
prejudice when they feel that members of a
subordinate group are threatening their posi-
tion”) may lead to an increase in implicit racial
bias as a result of increased outgroup power or
size. [197] The experiment had three conditions:
1) priming power threat by reading a New York
Times article on the historic significance of
Obama’s election; 2) priming majority threat by
reading a New York Times article on projected
demographic shifts in the U.S. toward “minori-
ty-majority;” 3) a control. After their experience
in a condition, participants took assessments



to determine their internal and external moti-
vations to respond without prejudice, as well as
the Black-White IAT. Results showed that Whites’
implicit racial bias increased when primed

with the piece on Obama’s racial milestone

vs. the control, and participants had greater
implicit bias against Blacks in the demographic
shift prime condition than in the control. [197]
Notably, motivation to avoid prejudice also
mattered, as “only those with lower internal
motivation to respond without prejudice
showed an increase in implicit bias” in the first
condition. In sum, the implications of this work
show that referencing the historical importance
and framing the election of President Obama as
aracial milestone increases implicit anti-Black
bias among Whites, especially those who are
lower in internal motivation to respond without
prejudice” [197]

-1

In light of contrasting research on whether
President Obama had a positive impact on
implicit attitudes early in his presidency [16,
149, 198-200], Columb and Plant were inter-
ested in revisiting this notion of the “Obama
Effect” near the end of Obama's tenure in office.
Across two studies, the researchers found that
following exposure to negative Black exemplars
(e.g., O.J. Simpson and Michael Vick), exposure
to President Obama led to a decrease in implicit
anti-Black evaluative bias and also decreased
implicit racial stereotyping, both relative to a
control. [154] These effects were not moderated
by explicit views of Obama, political affiliation,
or other related variables. A second experiment
considered a different exemplar, Kobe Bryant,
who was pre-assessed to be positive like Obama
but more stereotypic of Black people than
Obama. Findings suggested that despite differ-
ences in perceived stereotypicality, both men
had a similar effect on reducing both implicit
anti-Black evaluative bias and racial stereotyp-
ing relative to a control condition. [154] Taken
together, the authors reflected that the valence
of exemplar may be more significant than the
individual’s counter-stereotypicality in changing
implicit attitudes and stereotyping.

In contrast to Columb and Plant’s findings,
work by Schmidt and Axt found no substantive
evidence of implicit attitude change (toward
Blacks in general, or toward Obama himself)
over the first seven years of Obama’s presidency
after accounting for sample demographic shifts.

[201] The researchers examined cross-sectional
data from more than 2.2 million individuals
who completed the Race or Presidents IATs on
Project Implicit.® Noting how Obama’s presi-
dency can be perceived as a naturalistic study
of sustained exposure to a counterstereotypical
exemplar, his effect on implicit cognition
seemed minimal. [201] The authors stated

that these findings may reflect the notion that
implicit anti-Black attitudes had already been
changing prior to his election; thus, “Obama’s
election may be remembered less as a catalyst
and more as a byproduct of changes in attitudes
toward Black people” [201]

Given the aforementioned divergent research
on whether an “Obama effect” existed, March
and colleagues considered how the valence
of Obama’s portrayal may contribute to these
mixed findings. Using content from two pop-
ular news websites (CNN.com and FoxNews.
com) with a focus on the contextual elements
surrounding Obama’s image, the researchers
examined 1) whether FoxNews.com portrayed
Obama more negatively than CNN.com, and if
50, 2) what effect this may have on automatically
activated attitudes. The first study revealed that
undergraduate participants found the news
websites’ images of Obama varied systematical-
ly, as images from FoxNews.com - regardless of
whether text accompanied the image—yielded
more negative portrayal ratings than CNN.com.
[202] A second study used a Single Category
IAT (SC-IAT) to assess undergraduate partici-
pants’ automatic attitudes toward Obama, as
well as other measures. Results indicated that
participants with weaker attitudes developed
more negative associations with Obama when
repeatedly exposed to his portrayal in a negative
manner. [202] Broadly speaking, this work aligns
with Columb and Plant (2016) in concluding
that while attitude change may be the result of
counterstereotypical exemplars, it appeared that
“exemplar valence may be the primary cause of
the effect” [202]

Implicit Attitude Formation

Studying the processes behind how individuals
form implicit attitudes, Hu, Gawronski, and
Balas evaluated two competing theories on the
process of evaluative conditioning. [203] The

Continued on pg. 76
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Foretelling the

A Critical Perspective on tf
in Child Welfare

i CAPATOSTO

been a lot of enthusiasm sur-

discussed in this white pép:er, there are reasons

to be wary of the widespread use of predictive
analytics. The risk of perpetuating cognitive

and structural biases is among them. This paper
does not to condemn the use of predictive -

. analytics. However, it does hope to promote a -
'crltlcal assessment of these tools and the emer-

gence of other Big Data appllcatlons

THEORETICAL_ FRAMEWORK

In this repert, the Kirwan Institute applies a
framework for analyzing racial inequity that
considers both 1) cognitive and 2) structural
barriers. In tandem, the operation of these barri-

.ers explains how inequity can persist in various

institutions.

Cognitive Barriers: The role of individual-level thoughts
and actions in maintaining structures of inequity. Rather
than focusing on explicit, intentional discrimination, the
Kirwan Institute highlights the importance of implicit
bias and other unconscious psychological processes.

Structural Barriers: The influence of history on policies,
practices, and values that perpetuate inequity,

Jse of Pre

Future

ctive Analytics

“Models of predictive analytics proceed in three

stages. First, data goes into the model, Second,
the model, with algorithms and/or statistical anal-
yses, creates an output. Finally, individuals apply
the model’s outputs to decision-making at the
field level: The following analysis critically ex-
amines concerns with both the inputs & outputs
regarding cognitive and structural factors’ that
could be at play. :

Cognitive Structural
Inputs  Humons Encode Biases  Previous Marginafization

into Machines as a Predictor for Future
Risk

b .'Perperuatmg Exrstm

thiits. Ovércog_ﬁdehtﬁé in'the _
' - Structurcﬂ DISpGrtheS ol

By examinirig the interaction between the cogni-
tive and structural barriers within both the inputs
and outputs, we uplift four potential pitfalls of
predictive analytics: 1) Humans Encode Biases
into Machines, 2} Previous Marginalization as a
Predictor for Future Risk, 3) Overconfidence in
the Objectivity of Outputs, and 4) Perpetuating
Existing Structural Disparities, described in more
detail below.



HUMANS ENCODE BIASES INTO

MACHINES

Human beings encode our values, beliefs, and
biases into these analytic tools by determining
what data is used and for what purpose. The
data that institutions choose to use reveal what
variables and reporting mechanism are valued
most. As indicated by the implicit bias research
literature, these unintentional biases can have
huge ramifications for our ability to safeguard
opportunities for individuals of variocus genders,
races, and ability statuses, To illustrate, one
study demonstrated that resumes with White
sounding names were nearly 50% more like-

ly to get a call back than resumes with Black
sounding names, despite controlling for all other
factors, including work experience.

PREVIOUS MARGINALIZATION AS A
PREDICTOR FOR FUTURE RISK

Because of past discrimination and historical
inequities, subtle biases can emerge when
seemingly “race neutral” data acts as a proxy for
social categories. For example, data related to
neighborhood characteristics, such as zip code
are profoundly connected to historic practices
of racial exclusion and discrimination. Thus,
data that is ostensibly used to rate risk to child
well-being can serve as a proxy for race or other
past oppression, thereby over-representing
those who have suffered from past marginaliza-
tion as more risky. Even more troubling is the
omission of information for youth who do not
enter the child welfare system as a counterbal-
ance for these predictions of risk. It is impossi-
ble to know how many children who are never
maltreated and whom would not properly be
assessed as “high-risk” for maltreatment under
these factors.

OVERCONFIDENCE IN THE OBJECTIVITY OF

QUTPUTS

The allure of predictive analytics is their potential
for identifying and correcting for human biases
that may arise during important child welfare
decisions by lessening reliance on individual
judgments. However, algorithms alone are no
panacea to subjectivity. Instead, these models
can unintentionally encode the same biases
reflected in our society. Moreover, it can be very
difficult to retroactively identify or correct in-
stances where bias has afready occurred. Thus,
one of the most serious dangers of predictive
analytics is our overconfidence in the objectivity
of their outputs.

PERPETUATING EXISTING STRUCTURAL
DISPARITIES

One of the potential uses of predictive analytics
is the ability to classify individuals and families
based on individual risk profiles for maltreat-
ment. To illustrate, one predictive analytic tool
utilized data from youth self-reports to deter-
mine the variables most related to youth resil-
iency. Even though the identification of these
risk factors is empirically valid, research has

yet to show the link between these resiliency
scores and treatment outcomes. Thus, this type
of scoring may have the potential to impose a
punitive system of gatekeeping on less-resilient
youth who are denied opportunities more resil-
ient youth are routinely offered. This is just one
example of predictive analytics efforts, though
research-based, that may not generalize into ef-
fective field use. Moreover, if tools such as these
do get utilized in the field, their application may
actually perpetuate existing structurai disparities
by restricting necessary services to certain fami-
lies or neighborhoods.

9 Full report and relaied videos at hitp://go.osu.edu/B86X
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first is the dual-process account, which is guided
by the assumption that distinct processes are
involved in implicit and explicit attitudes. In
contrast, the propositional perspective posits
that individuals form non-automatic propo-
sitions related to the nature of a relationship
between stimuli that informs both explicit and
implicit attitudes. The main difference explored
in this article is whether information about the
relationship between a Conditioned Stimulus
(CS) and an Unconditioned Stimulus (US)
affects only explicit attitudes (the dual-process
account) or implicit attitudes too (the propo-
sitional account). Although results were not
entirely consistent across three experiments,
the culmination of these findings generally up-
held the idea that relationship information can
influence implicit attitudes under the correct
circumstances, thereby lending greater support
to the propositional theory of evaluative condi-
tioning than the dual-process account. [203]

Technological Applications and Innovations
As an innovative application of implicit bias
research, scholars are exploring the potential
for automated discrimination; that is, where al-
gorithms and other machine learning processes
perpetuate bias without being explicitly pro-
grammed to do so. Providing a comprehensive
overview on the subject, Staab, Stalla-Bourdillon,
and Carmichael explored the best possible way
to ensure that algorithms do not discriminate
by race. [204] The report focused on “black box”
algorithms that are ambiguous or difficult to
understand. With black box algorithms, the
inputs and outputs are observable but the
internal processes are unclear. [204] As part of
this overview, the report outlined examples of
how algorithms can perpetuate the same biases
that humans do. The report provided examples
of how algorithms that use seemingly neutral
proxies for inputs, such as ZIP code, have the
potential to discriminate against marginalized
groups. Among several suggestions to mitigate
the operation of bias in the application of
machine learning, the authors offered support-
ing interdisciplinary collaboration and being
conscious of bias in the data mining processes.

Exploring the concern that artificial intelligence
(AI) may exhibit the same biases as humans,
Caliskan-Islam, Bryson, and Narayanan used

an algorithm to analyze how language itself

can reveal biases. [205] This Al learns word
meanings based on their context with other
words; words that frequently appear together in
similar contexts often are more closely related.
As a practical example of how this works, the
researchers stated, “if we find that programmer
is closer to man than to woman, it suggests (but
is far from conclusive of)) a gender stereotype”
[205] Based on this operation, the researchers
posited that this technique is analogous to the
way an IAT measures implicit bias, but instead
of using reaction time, it relies on distance be-
tween associated words. As such, the study used

“ . the report outlined exampies of how
algorithms can perpetuale the same
biases that humans do”

this linguistic Al to replicate seminal studies
related to implicit bias, two of which focused on
race.

One study replicated foundational implicit
bias research that established the IAT as an
implicit bias assessment. [190] The language
analysis included the same words as the original
study, which included names associated with
either Black or White individuals (e.g., “Lakisha”
vs. “Amanda”) and words depicting positive or
negative bias (e.g., “love” or “family” vs. “abuse”
or “filth,” etc.). [205] The second study explored
the associations between a similar set of racially
coded names and a list of words conveying
pleasantness {(e.g., “joy”) vs. unpleasantness {e.g.,
“agony”) in order to replicate a classic 2004 arti-
cle by Bertrand and Mullainathan. [206] In both
examples, the Als replicated the same biases
revealed by implicit association studies; words
associated with Whiteness were more closely
associated with positive or pleasant words than
words associated with Blackness were, [205] The
same was true of the inverse, These results are
the first of its kind to demonstrate that a com-
monly used language analytic tool can exhibit
the same biases as humans.
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- SINCE | STARTING WORKING on the State of the ~*
_St:lence this is perhaps the first year that the
“goncept ofimplicit: bias has reached a national
~ audience. With this growing spotlight on implicit
“bias, we have reached an exciting benchmark inthe
public’s perception of the issue: This new level of
- awareness: creates some interesting opportunities
" to explore the application of implicit bias in a varlety
-~ of domains. The intérsection of implicit bias, big =
‘data; and technology is something:| perceive WI||
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© wave ofautomatlon looms over us in-the U.S,, |t 5 of

- paramount lmportance that we-ensure our data and

- analytics are able to account for and control bias
{both implicit and structural).

©As'part of this future direction, a 2016 article by

“Caliskan-Islam, Bryson, and Narayanan is one of -
- the most innavative applications of implicit bias - -
_research | have seen this year. By demonstrating

- that a language-based artificial intelligence (Al) tool

These findings have enormous implications for
the field of technology. First, the authors assert-
ed that any Als that rely on language to learn
will inevitability internalize the biases present
in our culture, Thus, if bias is inherent our lan-
guage, even a completely neutral machine will
eventually learn enough of our language to have
biased associations. As such, scientists in other
research domains may be pushed to consider
that presence of these types of biases and prej-
udice in humans as the new “null hypothesis,”
rather than the exception. [205]

Interracial Dynamics

As part of a series of studies that examined the
neurological “disgust” response associated with
participant perceptions of interracial couples,
Skinner and Hudac examined whether this
phenomenon was related to the implicit dehu-
manization of interracial couples. [207] More-
over, the study sought to determine whether this
bias was higher if participants were primed with
images eliciting disgust. To test this effect, 100

- canintemalize biases, this piece turns our current
_understanding of discrimination on its head,

Ultimately, | feel liké thie goal of implicit bias

research has always been to remove the need
to prove intent to demonstrate the severity of

racially disparate outcomes in our society. A_rtificiai
intefligence tools are unbiased by nature—they are
. a proverbial blank slate—thus any bias theylearn

reveals the uncenscious blases and associations
mherent in how humans Learn and interact with . -
each other. Thus, | believe this study is the first of
many that will uitimately reshape how our society

* .defines culpability in producing racially disparate
-7 -outcomes. Finally, | hope 1o see much of this new
o work in using technological advancements usher iri
" a-new era of bias-prevention efforts.

+
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Language Corpora Necessarily Contain Human Biases. arXiv

..« preprint arXivi1608.07187,

mostly White participants took a modified IAT
with stimuli showing same-race and interracial
couples. Prior to the IAT, participants were either
primed with neutral images or images eliciting
disgust (e.g., a dirty toilet). Findings showed

an overall tendency to implicitly dehumanize
pictures of interracial couples compared to
same-race couples, and this implicit bias was
more pronounced if participants were primed to
feel disgust: [207]
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litical Activity

king their research to the Charlie Hebdo

ck, Zerhounti et al. studied whether implicit
udice at the city-level predicted participa-
ratesin subsequent mass demonstrations.
] Responding to criticisms that the demon-
ations were motivated by implicit anti-Arab
udes, the researchers utilized public data

I the French/Arab IAT from participants
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nch territories from 2007-2014. They
ed a measure of the relative cultural level
plicit prejudice by averaging the IAT scores
French cities with the largest participation
the rallies, which were then compared with
participation rates documented by author-
during the 2015 rally. In their analysis,
buni and colleagues identified a significant
ative relationship between city’s implicit
judice level toward Arabs and participation
e Charlie Hebdo rallies. However, this
rn contrasted with the idea that the rally
ted from the public’s implicit anti-Arab
tudes. Instead, they found that less implicit
judice toward Arabs was related to a greater
ount of participation in the rallies. Although
clusions of causation cannot be drawn from
this study, it does advance the future explora-
; -of using implicit attitudes collected at the
-level to understand social behavior, As
h, a city’s relative level of implicit bias may
vide insight on how inhabitants might react
.particular social phenomenon. m
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Even well intentioned people can possess bias.

- Though studies have shown explicit expressions of bi-
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" Doody speaks:with Zaneta Rago-Craft, Yoshiko Hard-
. en, and Lena Tenney to.better understand where, how

. over: the past few decades measures of IITIplICIt blas '

remaln perSIStentIy hlgh

and when we develop our bias: Other topics-explored
o this eplsode inciude micro-aggressions and inchu-
sive’ danguage;, strategtes for amelloratmg blas -and
tactucal self-presentatlon :

Follow the Kirwan Instltute on social media for i
- the Iatest thlnk pieces, news articles, academic
-w..-research quotes, and more!

- nu. /K:manlnsutute

« http://go.osu.edu/B9ax

WATCH “IMPLICIT BIAS-AND INCLUSIVE LANGUAGE” HERE

« https://www, youtube com/watch?v—FEtDWCCUq4k&t—1995



CONCLUSION
Authors’ Note on Five Years of
the State of the Science

ver the past five years, the Kirwan Institute for the

Study of Race and Ethnicity has invested significant
time and energy into diligently following the scholarly
implicit bias literature as it gained enormous traction in
academic circles while simultaneously permeating public
discourse to previously unseen degrees.

The warm and enthusiastic reception of the State of

the Science: Implicit Bias Review—even as early as its
inaugural year—has consistently encouraged our team

as we hear of the publication fostering meaningful
conversations, and most importantly, change across time,
geography, and circumstance.

While the Kirwan Institute remains committed to
maintaining the pulse of the State of the Science, we

“have begun discussing new approaches for making this
product increasingly accessible and more responsive to
current events. Our team has dreamed some big dreams
for the future possibilities of this work, and we look
forward to sharing them with you in 2018.
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AMERICAN BAR ASSOCIATION
DIVERSITY & INCLUSION 360 COMMISSION

REPORT TO THE HOUSE OF DELEGATES

RESQLUTION

RESOLVED, That the American Bar Association urges all providers of legal services,
including law firms and corporations, to expand and create opportunities at all levels of
responsibility for diverse attorneys; and

FURTHER RESOLVED, That the American Bar Association urges clients to assist in the
facilitation of opportunities for diverse attorneys, and to direct a greater percentage of the

legal services they purchase, both currently and in the future, to diverse attorneys; and

FURTHER RESOLVED, That for purposes of this resolution, ““diverse attorneys™ means
attorneys who are included within the ambit of Goal 11l of the American Bar Association.
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REPORT

1. Introduction

The American Bar Association (“ABA”) has four Goals. When the Goals were established, it
was determined that no one goal is more important or carries more weight than the others. Goal
Illis to eliminate bias and enhance diversity,' and was borne as an extension of former Goal IX.
As amended, Goal IX was “to promote the full and equal participation in the profession by
minorities, women, persons with disabilities, and persons of differing sexual orientations and
gender identities.” It is well established that when organizations are diverse and inclusive at
every level, clients and the public are better served, which favorably impacts the ABA’s Goal
11, to improve our profession. Moreover, the well-established business case for diversity and
inclusion demonstrates that clients, the legal profession and society are best served when the
makeup of lawyers reflects the community in which legal services are provided.” Against this
backdrop, the ABA President created the Diversity & Inelusion 360 Commission (the “DI360
Commission”) to examine the many facets of diversity and inclusion in the profession, and to
formulate methods, policy, standards and practices to best advance diversity and inclusion over

the next ten years,

The underlying sense of urgency for the DI360 Cominission’s work and its one-year timeframe
stem from the crisis in confidence that many Americans — particularly young Americans — feel
about the fairness of our justice system. The ABA has the responsibility to do what only a
national association of riearly 400,000 attorneys and judges can do: help restore confidence in
our justice system. The ABA strives to uphold the principles of fairness, equality and
inclusion, yet the legal profession lags behind other professions in reflecting the diversity of

our nation.’

! Goal HII: Eliminate Bias and Enhance Diversity. Objectives:
1. Promote full and equal participation in the association, our profession, and the justice system by all
persons.
2. Eliminate bias in the legal profession and the justice system. American Bar Association. “ABA Mission

and Goals.” Americanbar.org.
http/Awww . americanbar.org/about_the aba/aba-mission-goals.html (accessed April 14, 2016). Within the ambit of

Goal I, diverse attorneys include lawyers who are racial and ethnic minorities, women, LGBT, and have disabilities.

? See, eg.,

Diaz, Luis and Meade, Richard, “What Gets Measured Gets Done: The Case for Uniform D&I Metrics in The
Legal Procurcment Process.” New Jersey State Bar Association Diversity Committee Newsletter, September 2015
Roellig, Mark, DeGraffenreidt Jr., James, and Minehan Cathy. “Fixing What's Broken: Strategies for Increasing
Diversityin Law Firms.” ACC Dacker, March 2015

Roellig, Mark, ““WHY" Diversity and [nclusion Are Critical to the Success of Your Law Department” (paper presented
al-the PLI Corporate Counsel Institute, New York, New York, October 2012),

? Deborah L. Rhode, Law is the least diverse profession in the nation. And lawyers aren 't doing enough to change that,
THE WASHINGTON POST, May 27, 2015, https:/www.washinglonpost.com/posteverything/wp/201 5/05/27/law-is-
the-least-diverse- professien-in-the-nation-and-lawyers-arent-doing-enough-to-change-that/.
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To fulfill its mission, the DI360 Commission is developing sustainable action plans, producing
practical tools, and recommending specific action items to move the needle on diversity and
inclusion in an impactful way. The DI360 Commission has conducted its 360-degree review

through four working groups, one of which is the Economic Case working group, which seeks to
identify specific ways to expand economic opportunities for diverse attorneys.

The economic well-being and success of diverse attorneys makes a difference and is crucial to
moving the needle on diversity and inclusion. Diverse attorneys need meaningful opportunities
to compete for and attain the best client work. Their success would positively impact other
aspects of diversity and inclusion. The economic success of diverse attorneys would attract
others into the profession, thereby building the pipeline; upend the implicit bias that stifles
opportunities now; and result in the full and unhindered participation of diverse attorneys in the
profession, thereby making the profession more representative of the populations it serves.
Undoubtedly, a win for diversity and inclusion and the realization of Goal I1I is a win for our
entire profession and the society we serve. As explained below in Section 1I of this report, the
resolution is consistent with Goal 11 and would take diversity and inclusion to the next level by
calling for specific and measurable action by entities that employ lawyers and by clients.

IL Justification for Expanding Economic Opportunities for Diverse Attorneys

A. Survey Data

Despite significant efforts, the legal profession lags behind other professions when it comes to
diversity and inclusion. Members of racial and ethnic groups, women, members of LGBT
groups and lawyers with disabilities continue to be vastly underrepresented in the legal
profession. > According to the Report of the Ninth Annual NAWL National Survey on
Retention and Promotion of Women in Law Finns,'S the nation’s largest law firms have made
virtuallyno progress since the first survey conducted by the National Association of Women
Lawyers (NAWL)in 2006 in promoting women into the highest ranks, whether measured by
the percentage of equity partners, compensation, representation on the firm’s highest
governance committees, or rainmaking credit. While focusing its attention on the status of
women lawyers in law firms, the NAWL survey reveals that the data are just as challenging
for other diverse groups, including lawyers of color and LGBT lawyers.

* For an explanation of the term “diverse attorneys,” see note 1, supra.

7 For example, 88 percent of lawyers are white — women (although 47 percent of law students and more than one-third
of the profession) account for only about one-fifth of law firm partners, general counsels of Fortune 300 corporations
and law schoot deans, and people of color make up fewer than 7 percent of law firm partners and 9 percent of general
counsels of large corporations. See htip://www nalp.org/lawfimndiversity feb20135 for statistics on under-representation
of lawyers with disabilities (based on lawyers with disabilities in 740 law offices, covering 73,081 lawyers). See
httpy/fwww.nalp.org/12 i Sresearch for statistics on LGBT representation among  lawyers (for openly LGBT lawyers
based in 943 offices/firms reporting counts.)

® Rikieen, Lauren Stiller, Report of the Ninth Annual NAWL National Survey on Retention and Promotion of Women
in Law Firms. Chicago: National Association of Women Lawyers, 2015, Accessed April 14, 2016,

http:/Awww.nawl.org/201 Snawlsurvey.
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The demographics of large law firms have not kept pace with an increasingly diverse pool of
talent. The percentage of law school graduates of color has almost doubled in the past two
decades to just over 25 percent.” And the percentage of associates who are of color increased
to

21,63 in 2014 from 8.36 percent in 1993. Yet, lawyers of color accounted for only 7.33 percent
of partners in the nation’s top 200 law firms in 2014.° According to the latest VaulyMCCA
Law Firm Diversity Survey Report, “a] higher proportion of minority partners are salaried
than hold equity in their firms. Attorneys of color represent 10.21% of non-equity partners,
compared to  7.53% of equity partners. Among women of color specifically, the contrast
between equity and non-equity status is even greater: just 2.27% of equity pariners are
minority women, compared to 4.35% of non-equity partners,”'”

B. The Role of Law Firms

Many law firms have diversity and inclusion programs. Despite valiant and commendable
efforts, however, our profession has been unable to move the needle in a meaningful way.
This resolution urges law firms to expand and increase opportunities at all levels of
responsibility for diverse attorneys.!’ Due to the increasing numbers of diverse law school
graduates, the partnership pipeline is richer today more than ever. Yet women comprise just
18 percent of the equity partners in firms responding to the Ninth Annual NAWL Survey. 12
Attorneys of color comprise a mere 8 percent of equity partners, of whom few are women,
and at firms reporting data for partners who identify as LGBT, only 2 percent of female and |
percent of male equity pariners are LGBT." Information about lawyers with disabilities is
difficult to come by in reported surveys. According to a press release issued in February
2015 by the National Association for Law Placement, *“the information that is available
suggests that partners with disabilities (of any race or gender) are scarce, with about one-third
of 1 percent of partners reported as having a disability in the three most recent years.”"'

” American Bar Association Section of Legal Education and Admissions to the Bar, 48B4 dpproved Total JD and
Minority Degrees Awarded: Fall 2013 (Data from the 2013 Annual Questionnaire), 2013. Accessed April 26, 2016,
http:/fwww.americanbar.org/groups/legal education/resources/statistics.html.
*NALFP, “Diversity Numbers at Law Firms Eke Out Small Gains — Numbers for Women Associates Edge Up Afier
f’our Years of Decline,” February 17, 2015. htip:/www.nalp. orgfawfirmdiversity_feb2013.

I,

" Vault/MCCA Law Firm Diversity Survey Report.

hitp:fwww.meca.com/_data/global/downloads/research/reports/YaultMCCA Survey-2015- v03.pdf, at 3.

" While the resolution focuses on the ability of clients to impact economic opportunities for
diverse attorneys in the law firms with which they do business, it also urges all providers of legal services to increase
opportunities at all levels of responsibility for diverse attomeys. This could include entities that employ attorneys in
both the public and private sectors.
12 Rikleen, Lauren Stiller, Report of the Ninth Annual NAWL National Survey on Retention and Promotion of Women
in Law Firms. Chicago: National Association of Women Lawyers, 2015. Accessed April 14, 2016.
http:ifwww . nawl.org/201 Snawlsurvey, at 2.

i3
1d.
M NALP, “Diversity Numbers at Law Firms Eke Qut Small Gains — Numbers for Women Associates Edge Up

After Four Years of Decline,” February 17, 2015. htin:/www.nalp.orgflawfirmdiversity feb2013. The NALP report did
not differentiate between  equity and non-cquity partners.
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Equity partnership is but one measure of economic success for diverse attorneys in law firms,
The ABA must urge law firms to provide opportunities for diverse attomeys to develop and
advance to meaningful levels and positions of responsibility within their firms, including:

* Firm chair, managing partner, or co-managing partner
* Senior leadership {Executive/Management Committee or equivalent)
* Regional office managing partner

* Practice group or department leader

* Committee chair

*  Partner Review Committee (or equivalent) member

* Compensation Committee member '

* Hiring partner or equivalent

= Relationship partner receiving origination credit

* Lead partner for significant matters

* Equity partner

C. The Role of Clients

Corporate clients are frustrated. Despite the business imperative for diversity, law firm
demographics have not kept pace with the demand by clients for meaningfully diverse teams to
handle their matters. In order for clients to understand and property demand results, clients
must collect specific data on the diversity and inclusion practices of firms they engage or are
considering engaging; set clear expectations with law firms; and include diversity and inclusion
performance as a criterion in their decisions on which firms they retain. To assist in these
efforts and to provide efficiency and uniformity in the collection of data, the DI360 Commission
has developed 2 Model Diversity Survey, as described and explained below in Section I1.D of

this report.

Specifically, this resolution urges clients to assist in the facilitation of opportunities for
diverse attorneys and to direct a greater percentage of the legal services they purchase to
diverse attorneys (whether practicing as solo practitioners, in firms whose majority
ownership is by diverse attorneys, or in majority-owned firms).

Many corporations have supported diversity within their approved law firms for years, if not
over a decade, and more companies join this quest each year, These corporations have
collectively spent hundreds of millions of dollars in support of legal diversity through
sponsorship, legal spend, and otherwise. Yet, data reveal that little has changed in our
nation’s law firms and, for some, it is getting worse.

Corporations want to see a return on their investment and they want to know that they are using
law firms that reflect the diversity of their employees, customers, other stakeholders, and society
as a whole. Corporations as clients need a resource to help ensure that they are engaging law

4
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firms that embrace these laudable goals. Law firms that are trufy reflective of our diverse
society at all levels need a uniform way to demonstrate their dedication. More importantly,
corporations that are new to, but interested in, this effort need guidance and uniform information
on the metrics that are most important to fulfilling our shared goals. Law firms that are not
currently part of these efforts need inspiration and a uniform tool to help them move forward.

The business case for diversity applies equally to other clients, including municipal
corporations, state and federal agencies, and other governmental entities, In their procurement
of legal services, they, too, would benefit from the ability to understand the diversity and
inclusion practices of law firms with which they do business.

D. The Role of the ABA

To serve these needs, the DI360 Commission is creating a means for all stakeholders to
understand and improve diversity and inclusion through use of a model survey and
accompanying guidance on best practices for its effective use. No organization but the ABA has
the breadth and diversity of membership to take on this task and fulfill our collective goal of
increasing diversity and inclusion in our profession.

Specifically, the DI360 Commission has developed a Model Diversity Survey (“ABA Model
Survey”)"’ that will enable clients to measure the effectiveness of diversity and inclusion in the
legal teams that they engage. The ABA Model Survey will allow clients to gather diversity
data from law firms that are uniform and consistent, and not based just on anecdotal brochures.
Uniformity of data will allow for: (1) uniform measurement and comparison; (2) better business
decisions by clients and law firms; and (3) reduction in the time; cost and burden for legat
professionals to respond to myriad and voluminous requests for diversity data.'

Although other organizations conduct surveys on law firm diversity, these surveys have
significant limitations. Many are directed to large law firms only, to the exclusion of mid-to-
small firms and, significantly, to women-owned and minority-owned firms, which often fall in
the small-firm category. Some surveys focus on only a subset of Goal 11 attorneys, so they fail
to capture comprehensive data on all diverse attorneys. The results of some surveys arc
available only for a fee, and yet another survey charges a fee tolaw firms in order to complete

the survey.

The ABA Model Survey will overcome these limitations by capturing key data from law firms
of all sizes on their diversity and inclusion practices as they apply to all attorneys considered
diverse under Goal IlI. The ABA Model Survey will be available at no cost and its
accompanying toolkit will provide guidance to corporate clients on how best to use the tool in

13 'The current version of the ABA Model Survey is available by clicking on this hyperlink:
http://www.americanbar.org/content/dam/aba/images/office president/presidents diversity inclusion_inodel survey

pdf.
% According to a law firm diversity professional who is a member of the DI360 Commission, a firm typically

receives more than 50 diversity surveys per year from existing or prospective clients.
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making decisions about which law firms to retain and in evaluating their performance and

progress in the diversity and inclusion arena. In addition, the ABA Model Survey will relieve
law firms of the burden of completing many different, well-intentioned surveys, developed by
vartous clients and groups. It will become the “gold standard”” and will continue to evolve and

improve over time.

The ABA is uniquely qualified to take the lead in spearheading a much-needed model tool in
the diversity arena. The ABA will provide law firms and clients the means to accomplish the
objective of the resolution by introducing the ABA Model Survey and providing instruction and
guidance to corporate clients on its most effective use. Further, the work of the DI360
Commission lays the foundation for the collection and aggregation of law firm data gathered by
the uniform survey. Through publication of the aggregate data on the ABA website, the
profession and the public we serve will be able to assess annual changes in diversity metrics and
gain an understanding of the legal providers that are making the most progress on diversity. In
addition, a buyer of legal services will be able to compare responses from the firms they use to
the aggregated data. This will enable clients to determine how focused — or not — their
providers are on improving diversity.

The DI360 Commission anticipates that the ABA Model Survey will be the most utilized
survey of its kind due to the fact that it will be made available, unlike similar surveys, for free
and to the widest selection of law firms and corporations in the legal world, The survey and
resulting data should become the standard-bearer for measuring our profession’s progress in
this imperative, yet slow-moving, charge. While we create uniformity, simplicity, and
education in this space, we also believe that collection and aggregation of this data will
facilitate the addition of newcomers to this effort.

III. Why the ABA Should Take Action Now
A. Why is the House of Delegates Being Asked to Adopt this Resolution?

The ABA serves as the national representative of the legal profession, and also is the world’s
largest organization of lawyers and judges. Leadership by the ABA can stir the conscience of
the iegal profession and inspire individual and collective commitments and, most importantly,
action and results. Consistent with its status as the world’s leading organization of Jawyers and
judges, the Association must take a leadership position. Adoption of this resolution would
provide an example for other organizations and the profession to follow. By urging action, this
resolution would increase economic opportunities for diverse lawyers and thereby help realize
the objective of Goal IIL

B. The ABA Plays a Unigue Role in the Legal Profession

No segment of society is so strategically positioned to address the issues of diversity as the legal
profession. No other profession has a higher duty to do so. That duty arises out of the unique

6
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offices that lawyers hold as ministers of the law and guardians of its conscience. The legal
profession has a long and proud heritage as champions of individual rights and freedoms. The
Association is uniquely qualified for the task. Ifadopted by the House of Delegates, this
resolution would allow the ABA to play a crucial role in leading the legal profession to embrace
and promote diversity at a higher level in law firms and corporations. Adoption of this
Resolution would proclaim the Association’s unwavering commitment to equality for all

lawyers.

C. The ABA’s Historical Stances on Diversity in the Legal Profession

The ABA has a long and proud history of demanding equality for lawyers of color and women.
With the passage of Goal IX, “to achieve the full and equal participation of minorities and
women within the profession,” and the creation of the Commission on Opportunities For
Minorities in the Profession (currently known as the Commission on Racial & Ethnic Diversity
in the Profession) in 1986, the ABA took bold steps to create its first and now the oldest entity
to deal with facilitating racial and ethnic change in the ABA and the legal profession. The
ABA’s creation of the Commission demonstrates one of the most successful, decisive and
comprehensive actions taken by the legal profession to achieve the goal of equal opportunities

for diverse lawyers.

Among the recommendations from the 1986 Report that created the Commission on Racial &
Ethnic Diversity, Recommendation 3.4 directed the ABA to “take concrete actions with regard
to the hiring, recruitment, promotion and advancement of minority lawyers.”'? In fact, the
1986 Report laid the foundation for the issues that this resolution addresses. Then, in 2008, the
ABA adopted Goal IIl to eliminate bias and enhance diversity. Goal IIl replaced original Goal
IX and demonstrated to the legal profession and the greater puiulic that the ABA embraced
diversity and inclusion as a core value. As a testament to the ABA’s leadership and influence,
we witnessed an increase in the adoption of goals similar to Goal 111 by bar associations, law
firms, corporations, and other legal entities throughout the country.

This resolution provides continuity with the 1986 Report and fulfills its mandate for
“concrete actions.” This resolution also goes beyond the mandate of the 1986 Report by

applying to all Goal III attorneys.

T

IV, Conclusion

The ABA represents the earliest coalescence of the legal profession. Itis the seminal foundation
for myriad legal organizations around the world and is, without question, the most diverse and
influential of all voluntary legal organizations. The stated mission of the ABA includes serving
equally its members, our profession, and the public, by defending liberty and delivering justice
as the national representative of the legal profession. In order to achieve that mission, our

' ABA Task Force on Minorities in the Legal Profession, Report with Recommendations (January, 1986).
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profession must be truly diverse at all levels, in all areas, and in all occupations. We must
relentlessly pursue Goal 1l by promoting full and equal participation in the ABA, the
profession, and the justice system. In order to do so, all areas of the profession must be wholly
reflective of the diversity we find in our society. While we have work to do in all areas of the
profession, we have great work to do in law firms. '

As the buyers of legal services, corporations and other types of clients may have the greatest
impact in increasing diversity in the legal profession. They can use their power to drive change
through the buying choices they make in their retention of legal services and their decisions
regarding the continued use of certain legal providers, all based on the diversity of the firms and
their progress toward irmprovement. Corporate America is well aware of the value of embracing
diversity and inclusion and the correlation between its support and corporate results, employee
engagement, and the need to focus on the broad customer base. With more consistent data
available, corporates boards, chief executive officers, and general counsels can rationally and
consistently measure and be held accountable for how they are doing. ‘

This resolution calls for a two-pronged approach by urging law firms to focus on their diversity
and inclusion practices in a meaningful way, and clients to use their purchasing power to
increase economic opportunities for diverse attorneys. Working together, law firms and clients
can have tangible impact in moving the needle on diversity and inclusion in the legal

profession.

The Diversity and Inclusion 360 Commission respectfully urges the House of Delegates to adopt
this resolution.

Respectfully submitted,

Eileen M. Letts, Co-Chair David B. Wolfe, Co-Chair
Diversity & Inclusion 360 Commission






September 7, 2016

Re:  Requesting Your Assistance in Implementing ABA Resolution 113 to Help Promote
Diversity in the Legal Profession

We are writing to you as the chief legal officers of the Fortune 1000 companies to ask you to
Join in an extremely important initiative that we belleve will assist significantly in improving the
diversity within the legal profession and within many of the law firms with which we interact.

On August 8 the American Bar Association (ABA) House of Delegates passed the attached
Resolution 113 that urges all providers of legal services, including corporations and law firms, to
expand and create opportunities at all levels of responsibility for diverse attorneys. It further urges us
to assist in facilitating the creation of opportunities for diverse attorneys and direct a greater percentage
of the legal services we purchase, both currently and in the future, to diverse attorneys.

This resolution was supported by the Report, also attached, which highlights that the legal
profession remains the least diverse of comparable professions despite the fact that many of us have
worked tirelessly to enhance diversity and inclusion in our noble profession. In addition, the Report
outlines the well-established business case for diversity and inclusion, which demonstrates that our
businesses, the legal profession and society are best served with diverse teams that reflect the
community in which legal services are provided.

We believe that as buyers of legal resources, we are in the best position to drive the changes
necessary to dramatically improve diversity at all levels in the law firms that provide us with legal
services. However, as many of you are aware, it is extremely difficult to determine which firms to use,
or not use, based upoen their performance in developing diverse teams at all levels within their firm.
We can and do obtain data on the actual service we buy and request organization-wide data from the
firms we use. However, without comparable law firm statistics we are unable to conduct a meaningful
assessment, With this in mind, the Report includes a link on the ABA website to a standard Model
Survey (also attached) which all companies can use. This will allow us to easily compare the diversity
of the firms with which we currently work or those we may choose to retain.

We assume that you currently request diversity data from many of the law firms you retain.
And we also know that our teams have all worked hard to develop these requests and each of us prefers
our forms to any standard form. However, what we may lose in using a standardized approach should
be greatly outweighed by the benefits of both making it much easier for law firms to respond (they wili
not need to fill out multiple, and oftentimes, very different requests) and, more importantly, by
allowing us to more easily compare firm performance to make smarter buying decisions. Simply put -
performance transparency will make for more rational and better buying decisions, As Justice
Brandeis said, “Sunlight is the best disinfectant.” But this transparency of data will only be valuable if
a significant portion of the Fortune 1000 companies request it.

So, what are we asking? We ask you to join us and support the commitment (o the following
five items:

1. You agree that you support ABA reselution 113;

2. You agree that you will ask the firms that provide a significant portion of your legal services
to complete the Model Survey (of course you may continue to ask these firms additional
questions specific to your business and the actual attorneys that serve you);

3. You agree that firms you currently do not retain and that are competing to handle a
significant matter for your company will complete the Model Survey;

4. You agree that the information obtained through the Model Survey will be used as a factor
in determining what firms to retain or terminate in providing legal service fo your company;

and
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2018 ABA Model Diversity Survey

PLEASE NOTE: You will not be able to save your entrles. Please see the pdf version of the survey
on the homepage and plan accordingly.

PURPOSE: The American Bar Association (“ABA”) has designed this Model Diversity Survey fo assist law
firms and clients in analyzing the role of minorities, women, LGBT, and disabled lawyers in law firms and on
client matters. As firms and clients track information over time, the Mode! Diversity Survey can become a
vehicle for benchmarking the diversity of lawyers providing legal services as well as regular discussions

between clisnts and their outside counsel on the topic of diversity.

To provide the broadest possible base of information about diverse lawyers at all levels of practice, we
have included firms of all sizes in this survey.

The Information you provide will be used for two purposes. First, the ABA will share your law firm's re-
sponses with companies who are interested in evaluating law firms for purposes of hiring or retaining them
as outside counsel. Second, the ABA will use your law firm's responses to analyze the state of diversity

and inclusion in the legal profession.

Participating companies will receive your responses to the survey in a manner that will allow them to identi-
ty your faw firm's name, your law firm's CEO/Managing Partner names, and your law firm’'s survey respon-
dent's name and email. While the names of firms participating in the survey will be listed, all response in-
formation will be aggregated and released in a statistical or summary form. In addition, ABA will not report
results in categories small enough to allow the identity of any participating law firm or individuals to be in-

ferred. Thus, the ABA's research findings will not identify the names of individual attorneys.

Your submission of a complete questionnaire will be taken by the ABA and an identified research firm en-
gaged by the ABA as consent by you to participate in this process. :

For additional information, please review the ABA's Privacy Policy, which you can find at: hitps:/www.amer-

: utility/orivacy.hirml

EAQs
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Instructions:

1. Only numerical data may be entered in charts. When completing charts, please enter “0" where the
number is zero. Please enter "N/A” if the question is not applicable to your firm.

2. Unless otherwise stated, all answers should reflect full-time U.S. lawyers only. Do not include tempo-
rary or confract attormeys in your responses,

3. The information you provide should be correct as of December 31, 2017,

4. Where a lawyer fits more than one diversity category, that lawyer may be counted in all applicable cate-
gories (8.9., an African-American femals, disabled lawyer may be counted as a minority lawyer, a female

lawyer and a disabled lawyer).

5. All questions are mandatory, and you will be unable to submit without completing the survey. if your
survey data is incomplete, we will be unable to share your submission with the requesting corporation.

6. Each firm may submit only gne survey annually. There will not be an opportunity to fill out an addi-
tional survey or to amend your submission. Should you not have certain data asked for in the survey, there
is an option of filling in “N/A." At the end of the survey, you have the option of filling in a “comments box"
where you may provide any information you'd like clients to know generally about your firm. Keep in mind,
your client(s) may request more specific team data, and you will likely need to provide the client(s) with a
further explanation outside of the Model Diversity Survey. You will not be able to upload any documents
to supplement your responses to the Model Diversity Survey.
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PLEASE USE THE FOLLOWING DEFINITIONS TO ANSWER ALL QUESTIONS:

1. For purposes of this survey, diversity is limited to ABA Goal Ill categories and is defined as “minorities,
women, persons with disabilities, and persons of differing sexual orientations and gender identities.” If you

would like more information about Goal 1l categories, please see hitp.//www.gmericanbar,qrg/groups/diver-

5 iversityCommission 13, htmi.

2. For purposes of this survey, "minorities” are defined as: those whose race is other than White/Caucasian
and include the following categories designated by the Equal Employment Opportunity Commission:
“African-American/Black (not Hispanic/Latino); Hispanic/Latino; Alaska Native/American Indian; Asian; Na-
tive Hawaiian/Other Pacific Istander; and Multiracial (those who identify with two or more of the above

races).” PLEASE NOTE: no attorney can be counted in more than one minority category.

3. “Equity partner”/ “Shareholder”"/*Principal” is a lawyer who owns a fraction of their law firm. “Non-
equity partner” is a lawyer whose law firm identifies that lawyer as such for marketing or other purposes

but does nat own any pertion of said law firm.

4. “Counsel” means a lawyer known as of counsel, senior counsel, or special counsel, or senior attomey,
and is neither an associate, nor a partner. That lawyer is a permanent salaried employee of the firm and not

a temporary or coritract attorney.

5. “Other lawyer” means a lawyer who is not a counsel, associate, or partner, That lawyer is a permanent
salaried employee of the firm and not a temporary or contract attorney.

6. “Lead lawyer” means having the primary role and responsibility for directing the firm's work for the
client on a particular matter or matters.

7. “Reduced Hours Schedule” means the schedule of a lawyer who works less than full-ttme hours and
remains eligible for partnership, including equity partnership.

8. “Minority-owned firm” means a fim that is at least 51 percent owned, operated and controlled by mi-
nority group members, as described in the above definition of “minorities.”

9. “L.GBT-owned firm” means a firm that at least 51 percent owned, operated and controfled by individu-
als who are self-identified as LGBT.

10, “Women-owned firm” means a firm that is at least 51 percent owned, operated and controlled by

women.

11, “Disabled-owned firm” means a firm that at least 51 pérceht owned, cperated and controiled by one

or more individuals with disabilities.
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QUESTIONNAIRE:

Firm Name:

Head of Firm/CEO/Firm-wide Managing Partner:

Date of Survey Completion:

Survey Respondeant Contact Name:

Survey Respondeant Contact Title:

Survey Respondent Contact Email:

Total number of lawyers firm-wide, as of December 31, 2017:
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Total number of U.S, lawyers, as of December 31, 2017

Based on your answer to the previous quastion, please check the size category that fits your firm:

1 attorney
2-20 attomeys
21 to 100 attormeys
~101-300 attorneys
. 301+ attorneys

Is your firm women-owned, minority-owned, disabled-owned or LGBT-owned?

. Yes
No

If yes, what is the categor(ies) of ownership?

If yes, is the firm certified?
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Please provide your firm's demographic profile for all U.S. officas as of December 31, 2017. Please provide
a response for each box with a number or "N/A" {if you do not have an attorney applicable in a category).

Overall Firm Demographics

Non-

Equity : » Other
_ Equity  Associates Counsel Totals
Partners Partners Lawyers
African-American/
Black (not Hispanic/
Latino)
Hispanic/Latino
Alaska Native/

Amaerican Indian
Asian
Native Hawaiian/
Other Pagific
islander
Multiracial

White

LGBT

Disabled

Women

Men
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Please provide your fim's demographic profile for lawyers in leadership positions in 2017. Please provide a
response for each box with a number or "N/A" (if you do not have an atiomey applicable in a category).

Firm Leadership/Management Demographic Profile

Minority ~ Minority ~ White  White | ~or  peonied

Total Female Male Female Male

Number of
attorneys who
serve on the
highest
governance
committee of
the firm

Number of
lawyers who
lead offices

Number of
lawyers who
lead firm-wide

practice
groups or
depariments

Number of
lawyers who
fead local
office practice
groups or
departments.

Number of
lawyers who
lead firm-wide
committees

Number of
attorneys on
the Partner

Review
Committee or
the equivalent

Number of
lawyers who
serve on the

firm-wide

compensation
committee

Number of
hiring partners
or equivalent
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Piease provide your firm's demographic profile of “Homegrown Partners” (as defined in instructions) in
2017. Please provide a response for each box with a number or "N/A" (if you do not have an attorney ap-

plicable in a category).

2017-- Number of Promotions from Assoclate to Partner

. Non- :
Equity Equi .
quity Associates  Counsel
Partners Partners

Other

Lawyers Totals

_African-
American/Black
{not Hispanic/
Latino)
Hispanic/Latino

Alaska Native/
American Indian

Asian

Native Hawaiian/
Other Pagific
Islander

Multiracial

White

LGBT

Disabled

Women

Men
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Please provide the number of lawyers who left the firm in 2017, Please provide a response for sach box
with a number or "N/A" (if you do not have an attorney applicable in a category).

2017 Attrition - Lawyers who left the firm (Include voluntary énd involuntary)

African-
- American/Black
{(not Hispanic/
Latino)

Hispanic/Latino

Alaska Native/
American [ndian

Asian

Native Hawaiian/
Other Pacific
Islander

Multiracial

White

LGBT

Disabled

Women

Men

Equity
Partners

Non-
Equity
Partners

Associates

Counssl

Other
Lawyers

Totals
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Please provide the number of lawyers who joined the firm in 2017. Please provide a response for each box
with a number or "N/A" (if you do not have an attorney applicable in a category).

2017 Hires

African-
American/Black
{not Hispanic/
Latino)

Hispanic/Latino

Alaska Native/
Amaerican Indian

Asian

Native Hawaiian/
Other Pacific
Islander

Multiracial

White

LGBT

Disabled

Women

Men

Equity
Partners

Non-

Equity
Partners

Associates

Counssl

Other
Lawyers

Totals
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The number of lawyers who worked a reduced hours schedule in 2017. Please provide a response for each
box with a number or "N/A" (if you do not have an attomey applicable in & category).

2017 Lawyers Working Reduced Hours Schedule

. Non-
Equity . . Other
Equity Associates  Counsel Totais
Partners Partners Lawyers

African-

American/Black
(not Hispanic/

Latino)

Hispanic/Latino

Alaska Native/
Amarican Indian

Aslan
Mative Hawaiian/
Cther Pacific
Islander
Multiracial

White

LGBT

Disabled

Women

Men
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Please provide your firm's demographic profile for the top 10% highest compensated partners in the firm in
2017, Please provide a response for sach box with a number or "N/A" {if you do not have an attorney ap-

plicable in a category).

Men Women

African-American/Black (not
Hispanic/Latino)

Hispanic/Latino

" Alaska Native/American
Indian

Asian

Native Hawailan/Other Pacific
islander

Multiracial

White

Please provide your firm's demographic profile for the top 10% highest compensated partners in the firm in
2017. Please provide a response for each box with a number ar "N/A" (if you do not have an attorney ap-

plicable in a category).

Men Women

LGBT
Disabled
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Please identify whether your firm has undertaken the following initiatives or actions by clicking the check
box if your response is "yes." f your response is "'no," please write NfA in the comment box balow each
statement. You may also use the comment box to provide additional explanation as needed.

. - A. Firm has a written diversity strategy that has been communicated to all firm attomeys.

B. Firm gives billable credit for work that is directly related to diversity efforts (but is not pro bono
work).

- C. Firm ties a component of partner compensation to diversity efforts.

D. Firm has a diversity committee that includes senior partners and that reports to the firm's highest
governing body. :
¢ E. Firm has a full or part-time diversity professional who performs diversity-related tasks.

_F. Firm has affinity or employee resource groups for its diverse/minority (as defined in instructions)
attorneys, which meet at least quarterly.

- . G. Firm has a succession plan that specifically emphasizes greater inclusion of diverse/minority (as
defined in instructions) lawyers.

- H. Firm mandates and monitors that minority and women "attomeys have equal access to clients,
quality work assignments, committes appointments, marketing efforts and firm events.

. Firm requires inclusion of at least one diverse/minority (as defined in instructions) candidate in all
hiring decisions.
- J. Firm policy specifically prohibits discrimination based con disability, sexual orientation, gender
identity, and gender expression.

. . K. Firm provides opportunity for attorneys to voluntarily disclose their disability and sexual orienta-
tion, gender identity, and gender expression through Firm data collection procedures.

L. Firm policy specifically provides for paid maternity leave.

i M. Firm policy specifically provides for paid paternity leave.

" N. Firm has a formal, written part-time policy that permits partners to be part-time.

- . Firm has a flex-time policy.
‘P Firm provides for or mandates diversity training for all lawyers and staff,

. Q. Firm has a supplier diversity program.
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Comments:

PLEASE NOTE: Once you click submit, you will not be able tc revise your response. Please ensure your
entries reflect your final responses.

ABA Mode| Diversity Survey - Non-mandatory "Client Matters” Supplement - Download Microsoft YWord
Document
CLIENT MATTERS: *This template is intended to be a model for your firm to use to provide client-

speclfic demographic information to your client. It Is not to be uploaded on the ABA portal or
shared with the ABA in any way.”
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Xm. COMPLIANCE AND DEVERSITY

Your firm is expected to comply with the Sarbanes-Oxley Act requirements on professional conduct
and reporting and to adhere to -Supplier Code of Conduct attached hereto _Which can

be found at m’_

Non-US firms are expected to comply with the Foreign Corrupt Practices Act and any other applicable
anti-bribery and anti-corruption regulations.

We seek to engage lawyers and support staff from diverse backgrounds that reflect the diversity of the
business, the legal department and our customers. The pursuit and recognition of diversity goals will
be a factor in your firm’s continued engagement.

Hsupports the promotion of diversity in the legal profession. Speciﬁcaliy;Msupports
esolution 113 to Help Promote Diversity in the Legal Profession passed by the Americ sociation
(“ABA”). uires the law firms it retains to complete the ABA Model Diversity Survey (attached-
as a condition of the engagement.

XIV. INSURANCE

Firms must carry any insurance required by local, state or other regulatory authorities at limits no
less than what is required by law. eserves the right to request a Certificate of Insurance at any {
time from your firm, and your firm must provide the Certificate within 10 days of the request.

XV. TERMINATION

ay at any time, terminate its retention of your firm, and your firm shall be entitled to payment for
any fees earned by your firm for performance of services and reimbursement of eligible expenses
through the date of termination. Any performance based incentives or fees shall only be payable if
the agreed upon outcome has been reached ptior to the tennination date, as set forth in the engagement
letter. The terms of this, or any then applicable, Outside Counsel Billing Guidelines and Instructions
shall remain in effect and survive any terminated Engagement Letter indefinitely.

xpects that your firm will cooperate wit d/or another firm that it has retained in the
transition of documents, material and any other property pertaining to any matter on which your

firm was engaged.
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Introduction

women and Black/African-Americans made small gains in representation at major U5, law firms in 2017
compared with 2016, according to the latest law firm demographic findings from the National Association
for Law Placement (NALP). However, representation of both these groups remains below 2009 levels. NALP's
recent analyses of the 2017-2018 NALP Directory of Legal Employers (NDLE) — the annual compendium of
legal employer data published by NALP — shows that although women and minorities continue to make small
gains in their representation among law firm partners in 2017, the overalt percentage of women associates has
decreased as often as not since 2009, and the percentage of Black/African-American associates has declined
most yedrs since 2009, with small increases only in 2016 and 2017

NALP Executive Director James Leipold commented on the new findings noting, "The latest NALP diversity
and inctusion findings mirror recent findings by other national organizations, inciuding the Minority Corporate
Counsel Association and the National Association of Women Lawyers in showing that women and minority
partners remain fairly dramatically under-represented at US law firms. The good news is that since the set-backs
measured in the associate ranks in the aftermath of the Great Recession, the data show that incremental net
positive changes continue to be measured year-over-year for most groups. Women and minorities are better
represented among the partnership and associate ranks than they were in 2016, though only incrementally so.
Nevertheless, at the associate level, women and African-Americans remain less well-represented than they were
before the recession, a finding that is both discouraging and significant.”

Leipold continued, "The other important piece of these findings is that the national aggregate numbers tell only
part of the story. There are significant differences by law firm size and geography, and there are many jurisdictions
where the disparities in representation are stark. Consider, for instance,that in Miami 33% of partners are minority
while in Boston the figure stands at just 5%, or that in New York City 27% of associates are minority while in the
racially diverse city of Charlotte minorities make up just 14% of associates, and that in Northern Virginia there
were no minority men in the 2017 summer associate class.”

© 2017 NALP NALP Report on Diversity .3
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Women & Minorities

Associates

Representation of women, minorities, and minority women among
associates saw small gains in 2017, but representation of women is still
below pre-recession levels.

Partners

In 2017, representation of women, minorities, and minority women
among partners in law firms across the nation all increased a small
amount over 2016.

hlights

g

Lawyers Overall
Overall, representation of women lawyers as a whole was up, has mare
than recouped losses in 2010, 2011, an_d 2015, and has exceeded the

2009 level since 2014.

v

Summer Associates
The representation of women and minorities in the summer associate
ranks compares much more favorably to the population of recent law
school graduates, though representation of minorities as a whole was
unchanged from 2016.

Lawyers with Disabilities

Lawyers with disabilities (of any race or gender) are scaice, both at the
associate and partner levels.

Openly LGBT Lawyers

The percentage of LGBT lawyers has generally been trending upward over the
period since 2002 when NALP first began compiling these figures, and small
increases from 2016 to 2017 occurred across all lawyer types.

"d NALP Report on Diversity © 2017 NALP
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Significant Findings

ASSOCIATES:

Representation of women, minorities, and minority
women among associates saw small gains in 2017,
but representation of women s still below pre-re-
cession levels.

NALP’s analysis foiind that representation of minority
associates has continued to increase since 2010 (from
19.53% to 23.32%) following widespread layoffs in 2009.
Over the same period of time, however, representation
of women has seen a net decrease, despite small upticks
in 2014 and again in 2016 and 2017. The representation
of women increased steadily from 38.99% in 1993 to
its peak of 45.66% in 2009. In 2017, the percentage
of representation sits at 45,48%, compared with 45%
in 2016, and below the 2009 figure by not quite 0.2
percentage points,

In contrast to the pattern for women as a whole, rep-
resentation of minority women among associates has
increased from about 11% (2009-2012) to 12.86% in
2017, though some backsliding in 2010 is noted. (See
Table 1.)

Much of the increase in minority representation since
2011 can be attributed to increased representation
of Asians among associates. While overall minority
representation fell in 2010, this was not the case for
Asian associates. Asian associates now make up 11.4%
of all associates, with representation having risen over
two percentage points, from 9.28% in 2009 to 11.40%
in 2017. Hispanic associate representation has also
risen. After fluctuating between 3.81% and 3.95% of
associates between 2009 and 2014, Hispanics have

slightly outnumbered Black/African-Americans among
associates since 2015. In 2017, Hispanics accounted for
4.57% of associates. In contrast to trends among Asian
associates and even Hispanic associates, representation
of Black/African- Americans among associates fell every
year from 2010 to 2015. Despite small increases in
both 2016 and 2017, representation of Black/African-
American associates remains below its 2009 level of
4,66% and is now 4.28%. (See Table 2.)

PARTNERS:

In 2017, representation of women, minorities, and
minority women among partners in law firms across
the nation all increased a small amount over 2016,

During the 25 years that NALP has been compiling
this information, law firms have made steady, though
very slow, incremental progress in increasing the
presence of women and minorities in the partner
ranks. In 2017, that slow upward trend continued,
with minorities accounting for 8.42% of partners in
the nation’s major firms, and women accounting for
22.70% of the partners in these firms, up from 8.05%
and 22.13%, respectively, in 2016,

Nonetheless, over this period, the total change has
been marginal at best. In 1993 minorities accounted for
2.55% of partners and women accounted for 12.27% of
partners, At just 2.90% of partners in 2017, minority
women continue to be the most dramatically under-
represented group at the partnership level, a paitern
that holds across all firm sizes and most jurisdictions.
The representation of minority women partners is

.
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somewhat higher (3.31%) at the largest firms with more
than 700 lawyers. Minority men, meanwhile, account for
just 5.52% of partners this year, compared with 5.29%
in 2016. This means that the increase in minorities
among partners was somewhat more than one-tenth
of one percent for women and somewhat more than
two-tenths of one percent for men.

However, most of the increase in minority representa-
tion among partners since 2009 can be attributed to an
increase of Asian and Hispanic male partners in par-
ticular. Representation of Black/ African-Americans
among partners has barely budged over the period
and was 1.83% in 2017, almost flat compared with
2016, and not much higher than the 1.71% figure in
2009. (See Table 2.)

LAWYERS OVERALL:

Overall, representation of women lawyers as a
whole was up, has more than recouped losses in
2010, 2011, and 2015, and has exceeded the 2009
level since 2014.

This increase reflects both the increase among partners
and associates noted above and also among lawyers
other than partners and associates such as “of counsel”
and staff attorneys who, in 2017, accounted for almost
15% of attorneys at these firms. For example, women
accounted for 40% of these other attorneys in 2017,
compared with 39.7% in 2016. Although the overall
figure for women fell in 2010 and 2011, and again in
2015, the overall percentage for women (34.54% in
2017) has exceeded the 2009 figure of 32.97% since 2014.

The representation of minorities among lawyers as
a whole rose some in 2017, to 15,18%. Consistent
with findings for minority women among partners

"6 NALP Report an Diversity

and associates, representation of minority women as
a whole also increased slightly from 7.23% in 2016
and minority women now make up 7.54% of lawyers
at these law firms. (See Table 1.)

SUMMER ASSOCIATES:

The representation of women and minorities in
the summer associate ranks compares much more
favorably to the population of recent law school
graduates, though representation of minorities as
a whole was unchanged from 2016.

According to the American Bar Association (ABA),
since 2000, the percentage of minority law school
graduates has ranged from 20% to 29%, while women
have accounted for 46% to 49% of graduates with the
high point coming in the mid-2000s. In 2017, women
comprised 49.87% of summer associates, minorities
accounted for 32.33%, and 18.23% of summer associates
were minority women. Although measures for women
have improved steadily since 2013, when representation
of women as a whole and minority women specifically
edged down, the percentage for minorities as a whole
remained unchanged in 2017 compared with 2016,
Whether this represents the start of a stable percentage
remains to be seen. It also should be kept in mind that
these percentages are in the context of far fewer summer
associates overall, with the number of summer asso-
ciates off by about 25% compared with 2009, despite
increases in the numbers after they bottomed out in
2010 and 2011. The number of summer associates
accounted for in the Directory held essentially steady
in 2017 compared with 2016, at about 7,100,

© 2017 NALP
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LAWYERS WITH DISABILITIES:

Lawyers with disabilities (of any race or gender)
are scarce, both at the associate and partner levels.

The NALP Directory of Legal Employers also collects
information about lawyers with disabilities, though
this information is much less widely reported than
information on race/ethnicity and gender, making it
much harder to conclude anything definitive about the
representation of lawyers with disabilities. About four-
tenths of one percent of partners self-reported as having
a disability in 2017, compared with about one-third of
one percent from 2012-2016. Similarly, representation
of associates with disabilities also went up, from 0.33%
in 2016 to 0.60% in 2017. However, these figures are
still tiny, and it is not known whether the increases will
continue at this slightly accelerated pace going forward.
Although the presence of individuals with disabilities
among law school graduates is not precisely known,
other NALP research suggests that between 1 and 2% of
graduates self-identify as having a disability. Disability
figures for partners, associates, and all attorneys with
disabilities are reported in Table 7.

LGBT LAWYERS:

The percentage of LGBT lawyers has generally been
trending upward over the period since 2002 when
NALP first began compiling these figures, and small
increases from 2016 to 2017 occurred across all
lawyer types.

The overall percentage of openly lesbian, gay, bisexual,
and transgender (LGBT) lawyers reported in 2017
increased to 2.64% compared with 2.48% in 2016.
Increases were seen across all lawyer types and ranged
from not quite 0.1 percentage point for partners to

Report on Diversity I ndzp

about 0.2 percentage points for associates, counsel, and
non-traditional track attorneys. Over 40% of offices
reported atleast one LGBT lawyer among partners and
associates. The percentage of offices reporting LGBT
counts has been relatively stable at about 88-90% of
offices since 2008.

The overall count in 2017 of 2,664 LGBT lawyers is
up by almost 10% from 2016. Over a longer span of
time, the number now is almost 2.5 times larger than
15 years ago. In the 2002-2003 NDLE, the number of
openly gay lawyers reported was just over 1,100 — less
than 1% of the total lawyers represented, It took until
2012 for the overall percentage to exceed 2%.

The presence of LGBT lawyers continues to be highest
among assbciates, at 3.45% (see Table 8), and is up
from the figure of 3.24% reported in 2016. Openly
LGBT associates are also better represented at large
law firms — with firms of 701+ lawyers reporting
3.96% openly LGBT associates. In 2017, openly LGBT
partners are best represented at the smallest firms, at
2.34%. It should be noted, however, that percentages in
this category are subject to larger fluctuations because
of the relatively small number of lawyers accounted
for. In particular, the overall number of lawyers in this
firm size declined from 2016 to 2017, but the number
of LGBT lawyers did not, and in fact increased, so the
overall percentages increased from 1.98% to 2.97%; the
figures for partners increased from 1.88% to 2.34%.
Firms of 701+ lawyers reported 2.19% openly LGBT
partners, very close to the 2.15% figure for 2016. Before
2016 this figure had hovered at about 2% since 2011.

There are wide geographic disparities in these numbers,
and in fact about 56% of the reported openly LGBT
lawyers are accounted for by just four cities: New York
City, Washington, DC, Los Angeles, and San Francisco.

NALP Report on Diversity =7
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These same four cities accounted for about 39% of the not
quite 101,000 lawyers included in these analyses. Thus,
the percentage of openly LGB'T lawyers in these cities is
correspondingly higher — about 3.8% overall (and highest
in San Francisco specifically at 5.9%) compared with the
2.64% nationwide figure. In these same four cities, the
percentage of openly LGBT summer associates is also
higher — about 5.7% compared with 4.66% nationwide.

However, the percentage of openly LGBT summer
associates declined by about 0.2 percentage points, with
declines coming in firms of 251-500 and 501-700 lawyers.
‘Though whether or not the 2017 figures suggest a longer
term leveling in these figures is not known, they none-
theless continue to suggest that there is still potential
for some growth of the presence of LGBT associates at
these firms. The overall figure for summer associates
was 4,66%, compared with 4.86% in 2016. In firms of
more than 700 lawyers, it has exceeded 5% in the four
most recent years.

BREADTH OF LAWYER REPRESENTATION IN THE
NALP DIRECTORY

The 2017-2018 NALP Directory of Legal Employers
(NDLE), which provides the individual firm listings
on which these aggregate analyses are based, includes
attorney race/ethnicity and gender information for
over 112,000 partners, associates, and other lawyers in
1,064 offices, and for over 7,000 summer associates in
778 offices nationwide. The NDLE is available online at

www.nalpdirectory.com.

NALP Report on Diversity
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Table 1. Women and Minorities at Law Firms — 2009-2017

Partners Associates Total Lawyers Summer Associates
% % er?:rlty % % Mlnajrity " % MInVc:rlly % % Minﬁriw
Women | Minority Women Women | Minority Women Women | Minority Women Women | Minority Woman
2008 19.21% | 6.05% | 1.88% | 45.66% | 19.67% | 11.02% | 32.97% | 12.59% | 6:33% | 46.62% ; 24.04% | 12.90%
2010 19.43 6.16 1.95 45.41 19.53 10.90 32.69 12.40 6.20 47.35 26.99 14,92
2011 19.54 6.56 2.04 45.35 19.90 10.96 32.61 12.70 6.23 47.71 27.11 15.19
2012 19.91 6.71 216 45,05 20.32 11.08 32.67 12.91 6.32 46.26 29.55 16.26
2013 2022 710 2.26 44.79 20.93 11.29 32.78 13.36 6.49 4532 28.51 15.78
2014 21.05 7.33 245 44,94 21.63 11.51 3348 13.83 6.74 46.33 30.27 16.83
2015 21.46 7.52 2.55 44.68 22.00 11.78 33.38 13.97 6.81 47,78 31.16 16.99
2016 2213 ) 8.05 2.76 45.00 2272 | 12.42 33.80 | 14.62 7.23 48.71 32.33 | 18.05
2017 | 2270 | 842 | 200 | 4548 | 2332 | 12.88 | 34.54 | 1518 | 7.54 | 49.87 | 3233 | 1823
Source; The NALP Directory of Legal Employers.
Table 2. Partner and Associate Demographics at Law Firms — 2009-2017
Associates
lac e © | BlackiAfrcan-. -
__Asian Ameticar . Hispanic: - Asian - American . Hispanic
Total% | %Women| Total% | % Women| Total% | % Women | Total% | % Women | Totat% | % Women | Total% | % Women
2009 220% | 0.76% | 1.71% | 0.57% | 1.65% | 0.41% | 9.28% | 5.12% | 4.66% | 2.93% | 3.80% | 2.00%
2010 | 230 | 081 | 170 | 056 | 170 | 044 | 939 | 515 | 436 | 275 | 381 | 194
. 201‘_1__ 2.36 0.82 1.7 0.58 1.92 0.48 9.65 5.31 429 2.61 3.83 1.92
2012 248 | 0.89 1.73 0.60 1.91 0.48 10.01 5.40 4.18 2.55 3.90 1.95
2013 2,67 0.91 1.78 0.60 1.99 0.54 1048 | 5.64 4.10 243 .82 1.89
2014 2.74 0.99 1.72 0.63 216 0.60 10.80 5.81 4.01 2.31 3.95 1.89
2015 289 1.07 1.77 0.64 2.19 0.63 10.93 6.00 395 2.25 4.28 2.03
2016 3.13 117 1.81 0.64 24 0.68 11.25 6.35 4.1 2.32 442 2.15
2017 3.3 1.23 1.83 0.66 2.40 0.73 11.40 6.52 428 242 457 2.23
Source: The NALP Directory of Legal Emplayers.
© 2017 NALP (R
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For purposes of the figures in Tables 1-6, minority attorneys include those whose race or ethnicity is Black, Hispanic,
American Indian/Alaskan Native, Asian, Native Hawaiian or other Pacific Islander, and those of multi-racial heritage,
as reported by the law firms in the NDLE. The partner numbers include both equity and non-equity partners.

Table 3. Women and Minorities at Law Firms — Partners and Associates — 2017

Partners Assoclates
% o %
Total # Wo:-/;en Mln'ﬁrity wg:;;t: Total # Wo?:len Minﬁrlty ‘M"i:;rll: Qfﬂz‘;s
49.885 | 2270 | 8.42 | 290 | 45786 4548 | 23.32 | 12.86 | 1,064
By #:cfLawyers Firmawide: T
100 or fewer 2856 | 2237 | 761 | 286 | 1482 | 40656 | 1785 | 904 88
101250 9,552 | 2329 | 650 | 236 | 5273 | 4520 | 1722 | 973 154
251-500 10,665 | 2273 | 7.71 | 273 | 7,193 | 4821 | 2237 | 1222 | 213
" 501-700 6385 | 2232 | 811 | 273 | 6075 | 4494 | 2272 | 1233 | 111
701+ 20628 | 2257 | 987 | 331 |25763| 4600 | 2520 | 1402 | 501
Officesiln: A e S e
Atlanta 1,233 | 2060 | 754 | 219 | o969 | 46.03 [ 1940 | 1115 | 25
Austin 340 | 2324 | 1029 | 412 | 239 | 4393 | 2259 | 1172 | 19
Boston 1526 | 2372 | 505 | 2.03 | 1,760 | 4698 | 1849 | 1097 | 35
Charlotte 488 | 17.01 | 615 | 1.64 | 345 | 4011 | 14.04 | 630 | 16
Chicago B 3313 | 2234 | 730 | 251 | 2585 | 4406 | 2128 | 1130 | 53
Cincinnati " 7 302 | 2450 | 331 | 099 | 143 | 3986 | 1399 | 629 | 6
Cleveland 410 | 1902 | 293 | 073 | 288 | 4132 | 694 | 451 6
Columbus 289 | 2042 | 657 | 242 | 155 | 4581 | 1484 | 7.74 9
" Dallas 1030 | 2010 | 854 | 201 | 955 | 41.05 | 21.36 | 953 32
Denver ' 845 | 2701 | 620 | 202 | 477 | 4570 | 1406 | 797 | 25
trolt area 543 | 2623 | 700 | 258 | 195 | 47.18 | 1590 | 872 9
Ft Lauderdale/W. Palm Beach 159 | 2390 | 566 | 314 | 8 | 4118 | 1647 | 8.24 8
'~ Grand Rapids B 283 | 1908 | 353 | 106 82 | 4146 | 1585 | 6.10 5
Houston o 1,251 | 19.02 | 11.27 | 368 | 1324 | 4071 | 23.04 | 1224 | 43
 Indianapolis 330 | 2333 | 273 | 091 | 145 | 4483 | 1241 | 759 8
Kansas City, MO 401 | 2363 | 367 | 081 | 260 | 4423 | 17.69 | 10.00 7
Los Angeles O 2,075 | 2337 | 1455 | 549 | 2,340 | 4868 | 32.39 | 1855 | 75
Miamni ) 466 | 2554 | 32.83 | 1030 | 320 | 4563 | 4375 | 2250 15
Milwaukes 618 | 2524 | 388 | 178 | 298 | 4027 | 973 | 470 7

Table continues on next page
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continued
Partners Assoclates
% %
% % Minority % % Minority % of
Total # | Women | Minority | Women | Total# | Women | Minority | Women | Offices
Minneapolis 1,082 | 2875 | 375 | 165 | 568 | 4384 | 11.97 | B6.16 19
New York City 6,534 | 1934 | 897 | 289 [12172| 4528 | 2728 | 1552 | 102
Northern NJ/Newark area 500 | 19.40 | 500 | 160 | 367 | 4850 | 18.80 | 8.99 10
Northern Virginla ' 164 | 1524 | 7.93 | 3.05 | 146 | 4521 | 1918 | 6.85 9
Orange Co., CA 491 | 1670 | 12.02 | 387 | 464 | 4073 | 30.82 | 15.09 17
Philadelphia _ 684 ! 1988 | 556 | 205 | 659 | 48.86 | 1533 | 8.19 12
Phoenix 534 | 22.85 | 581 | 206 | 226 | 4381 | 1327 | 531 12
Pitisburgh 333 | 2192 | 420 | 150 | 233 | 4163 | 9.01 3.86 6
Portiand, OR ' 444 | 2568 | 653 | 293 | 194 | 4691 | 1392 | 6.70 11
saltLakeCity 177 | 1299 | 621 | 169 | 126 | 2460 | 873 | 3.7 8
San Diego 243 | 1934 [ 1111 | 329 | 324 | 4198 | 2685 | 1327 14
San Francisco 1,355 | 26.94 | 14.32 | 502 | 1,626 | 50.80 | 31.08 | 17.84 52
San Jose area 744 | 21.37 | 18.68 | 511 | 1,247 | 4587 | 4186 | 22.05 39
Seattie area _ 921 | 2760 | 1010 | 360 | 559 | 4544 | 2147 | 1216 25
St. Louis 749 | 2363 | 441 | 120 | 371 | 4690 | 1590 | 863 11
Tampa 206 | 1748 | 631 | 194 | 105 | 4667 | 1143 | 762 '
Washington, D.C. _ 4689 | 2282 | 958 | 360 | 5011 | 4606 | 22756 | 1273 | 101
Wilmington 267 | 2172 | 412 | 150 | 273 | 4249 | 1209 | 7.69 12
T e e s e
Other areas in Connecticut 410 | 2659 | 463 | 293 | 257 | 50419 | 1751 | 13.23 7
Other areas in Florida 277 | 2202 | 489 | 072 132 | 4621 | 1288 | 455 13
Kenlucky 362 | 2697 | 221 | o085 | 127 | 4882 | 787 | 3.94 6
Other areas in New York State 605 21.82 3.97 0.83 345 46.09 11.01 5.22 g

Source: The 2017-2018 NALP Directory of Legal Employers. Some city information Includes one or more offices in adjacent suburbs,
Orange County Includes offices in Costa Mesa, Irvine, and Newport Beach, The San jose area includes offices in Menlo Park, Mountain
View, Palo Alto and E. Palo Alto, Redwood Shores/Redwood City, and San Jose. The Los Angeles area includes offices in Santa Monica
and Long Beach. The Northern New Jersey/Newark area Includes offices in Newark, Roseland, Florham Park, Hackensack, Morristown,
Westfield, and Woodbridge. Northern Virginia Includes offices in McLean/Tyson's Corner, and Reston, State figures exclude clties
reparted separately. For multi-office firms that reported only firm-wide figures, the information was attributed to the reporting city If at
least 60% of the firms lawyers are in that city.

Table continues on next page
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Table 4. Women and Minorities at Law Firms — Total Lawyers and Summer Associates —- 2017

Total Lawyers . Summer Associates
Yo % % Minority | #of % % % Minority
Total# | Women | Minority | Women | Offices | Total# | Women | Minority | Women
Total 112,090 | 34.54% | 15.18% | 7.54% | 1,084 | 7.086 | 49.87% | 32.23% | 18.23%
By ¥ofLawyers| I e R e
100 or fewer 4773 | 2021 10.92 4.86 88 240 | 4250 | 22.92 9.58
101-250 17433 | 3156 | 999 | 486 151 648 | 5293 | 3256 19.44
261-500 21,120 | 33.12 13.29 6.46 213 | 977 | 4872 27.43 15.35
501-700 14612 | 3438 | 14.86 7.25 111 | 1,008 | 53.77 31.05 17.66
701+ 54452 | 36.53 18.02 9.12 501 | 4213 | 49.16 34.11 19.34
Atlanta 2675 | 34.21 12.90 6.58 25 132 | 5000 | 30.30 17.42
Austin 683 32.36 16.67 761 19 55 38.18 14.55 5.45
Boston 3780 | 37.22 12.01 6.48 35 258 | 4729 25.97 12.79
" Charlotte 900 29.29 9.49 3.94 16 49 46.94 26.53 1429
Chicago 6,749 | 32.66 13.05 6.22 53 415 | 4723 | 3042 16.14
Clnclnnati 493 | 3083 | 6.29 243 6 25 | 4400 | 3200 | 1600
Cleveland 825 30.18 4.73 242 6 42 52.38 11.90 714
Columbus 531 28.25 8.85 3.95 9 31 5484 | 4194 29.03
Dalias | 2207 | 3126 14.98 .14 32 208 | 47.85 21.53 196
Denver 1,405 | 236.80 9.25 4.56 25 54 53.70 2963 18.52
Detroit area 1 868 3t 8.90 4.3%9 9 49 55.10 30.61 22.45
P Louderdalel. PaIm | 271 | a100 | 959 5.17 8 — - - -
Grand Raplds 520 24.04 5.38 2.12 5 = = = -
Houston 2,941 31.55 17.44 8.02 43, 329 | 4924 28.57 17.33
Indianapolis 539 31.73 6.49 3.34 6 29 48.28 31.03 17.24
Kansas City, MO 927 34.20 7.98 3.99 7 41 46.34 19.51 9.76
Los Angsles 5042 | 37.23 23.56 12.16 75 208 | 5369 | a7.25 282
Miami 892 35.00 38.34 15.92 15 | 47 59.57 55.32 4043
Milwaukee 1,052 | 3042 5.51 2.57 7 | a4 5294 | 2041 | 1471
Minneagolis 1,884 | 34.08 6.63 3.34 19 83 59.04 39.76 18.07
New York City 21,738 | 36.62 20.25 10.74 102 | 2222 | 4991 36.27 21.11
Narthern NJ/Newark 1,056 | 3295 | 10.51 4.45 10. 46 | 5870 | 23.91 13.04

Table continues on next page
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continued
Yotal Lawyers ) Summer Associates
Total# | yyoou o Min%rlty " oman” | Oftices | TomI# | o er::rlty " oman”
Northem Virginia 356 30.34 13.20 4.49 9 20 55.00 5.00 5.00
Orange Co., CA 1,027 | 2950 2152 9.44 17 74 43.2¢ | 44.59 18.92
Philadelphia 1,589 | 3549 9.69 4.72 12 71 42.25 28.17 14.08
Phoenix 851 | 29.14 8.34 3.17 12 43 48.84 20.93 11.63
Pittsburgh 604 30.46 6.13 2.65 8 . i . .

* Portland, OR ' 726 33.33 840 | 413 1t 27 37.04 40.74 14,81
Salt Lake City BT 19.42 7.83 2.03 8 16 37.50 6.25 0.00
San Diego 656 | 34.15 19.21 8.84 14 42 54.76 33.33 26.19
San Francisco 3409 | 40.10 22.50 11.70 52 213 | 5493 | 4178 22.07
San Jose area 2218 | 37.65 32.28 15.33 39 245 | 42.04 4776 20.82
Seattle area 1670 | 35.21 14,37 7.01 25 77 5185 | 42.86 20.78
st. Louis 1,315 | 3247 7.98 373 11 62 64.52 22.58 16.13
Tampa 352 28.13 8.81 455 9 14 50.00 2143 14.29
Washington, D.C. 11,855 | 3539 16.20 822 | 101 | 820 | 4946 | 2955 1641

~ Wiimington 594 33.16 808 | 421 12 60 43.33 18.33 10.00
T T et e e
gg:“;’eimst in 801 36.33 9.24 6.37 7 26 | 6400 | 40.00 24.00
Other areas In Florida 478 31.59 6.90 2.09 13 23 39.13 26.09 8.70
Kentucky 581 33.22 361 1.55 6 34 58.82 11.76 8.82
3;’?’8?3:5 In New 1,110 | 3054 6.22 2.16 9 33 | 6364 | 15.15 1212

Source; The 2017-2028 NALP Directory of Legal Employers. Some city information includes one or more offices In adjacent suburbs.
Orange County includes offices in Costa Mesa, Irvine, and Newport Beach. The San Jose area Includes offices in Menlo Park, Mountain
View, Palo Alto and E. Palo Alto, Redwood Shores/Redwood City, and San Jose, The Los Angeles area Includes offices in Santa Monica
and Long Beach, The Northem New Jersey/Newark area Includes offices in Newark, Roseland, Florham Park, Hackensack, Morristown,
Waestfield, and Woodbridge. Northem Virginla Includes offices in McLean/Tyson’s Corner, and Reston, State figures exclude cities
reported separately. For multi-office firms that reported enly Firm-wide figures, the Information was attributed to the reporting clty if at
least 60% of the firms lawyers are in that city.

Note: The number of offices reporting one or more summer associates, including demographic information, was 778. Dashes in the
summer associates columns indicate that fewer than five offices in that city reported summer associates, or the total number of summer
assoclates reported was less than 10. :
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Table 5. Partner Demographics at Law Firms — 2017

Partners by Race or Ethnicity
Ali:Partners Aslan | B'mﬁ:::"  Hispanic -
Total # | . % y wﬁrlw Total % | oo | Total % | | Totat o | | B
omen
Total 40,885 | B842% | 2.80% | 3.31% | 1.23% | 1.83% | 0.66% | 2.40% | 0.73% | 1,064
By:# of Lawyere:Flrm-wide: S T
100 o fewer lawyers 2655 | 7.61 286 | 358 | 151 | 124 | 041 | 128 | 049 88
101-250 lawyers "|es52 | 650 | 236 | 247 | 096 | 147 | 057 | 181 | 081 | 151
251500 lawyers 10,665 | 7.71 273 | 272 | 108 | 175 | 068 | 234 | 069 | 213
~ 501-700 lawyers 6,385 | 8.1 273 | 287 | 099 | 196 | 058 | 244 | 078 | 111
701+ lawyers 20628 | 987 | 331 | 411 | 146 | 208 | 074 | 282 | 081 | 501
Aflanta 1233 | 754 | 249 [ 178 | 041 | 373 | 087 | 1.14 | 041 25
Austin 340 | 1029 | 412 | 147 | 059 | 235 { 118 | 529 | 2.06 19
Boston 1526 | 505 | 203 | 236 | 125 | 098 | 033 | 1.1 | 026 | 35
Charlotte 488 8.15 164 | 123 | 020 | 266 | 1.02 | 1.8 | 041 16
Chicago _ 3313 | 730 | 251 | 335 | 127 | 178 | 069 | 166 | 0.30 53
Cincinnati 1 302 3.31 099 | 098 | 000 | 066 | C00 | 098 | 099 6
Cleveland 410 | 293 | 073 | 122 | 024 | 122 | 049 | 024 | 000 8
Columbus 289 | 657 | 242 | 173 | 138 | 277 | 069 | 068 | 000 )
Dallas 1030 | 854 | 291 | 175 | 068 | 1.75 | 068 | 350 | 097 | 32
~ Denver B 645 | 620 | 202 | 171 | 078 | 062 | 000 | 233 | 031 | 25
Detroit area 543 7.00 258 | 166 | 055 | 350 | 184 | 110 | 000 9
gga‘-ci”d“'da'e’w- Palm 159 | 566 | 314 | 000 | 000 | 252 | 189 | 3.14 | 1.26 8
Grand Rapids 23 | as3 106 | 141 | 071 | 071 | 000 | 141 | 035 5
Houston 12561 | 1127 | 368 | 328 | 136 | 256 | 112 | 458 | 104 | 43
indianapolis 330 | 273 091 | 081 | 030 [ 081 | 000 | 091 | 030 8
Kansas City 1491 | 367 | o081 | 081 | 041 | 183 | 000 | 041 | 000 | 7
Los Angeles 2075 | 1456 | 549 | 7.86 | 323 | 207 | 082 | 337 | 144 75
Miami 466 | 3283 | 1030 | 0.86 | 064 | 258 | 107 | 2833 | 815 15
Miwaukee 618 3.88 178 | 081 | 049 | 048 | 000 | 210 | 007 7
Minneapolis 1002 | 3.75 165 | 128 | 002 | 037 | 018 | 092 | 009 19
New York City 8,534 | 897 | 289 | 424 | 141 | 150 | 049 | 248 | 067 | 102
Northem NJ/Newark area 500 5.00 1.60 1.80 0.60 1.00 0.20 1.40 0.40 10
Table continues on next page
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confinued h
Partners by Race or Ethnicity
All Partiers: , Aglan ~:_ ' B'mﬁlf::: n _ Hispanilg |
% % % % #of
Total# | % Minority w‘r;;r;t: Total % Women Total % Women Total % Women | Offices

Northern Virginia 164 7.93 305 | 427 | 122 | 0.61 000 | 244 | 183 9
Orange Co., CA 491 1202 | 367 | 692 | 285 | 081 | 020 | 285 | 041 17
Philadelphia 684 5.56 205 | 205 | 073 132 | 044 | 117 | 0.44 12
Phoenix 534 5.81 206 | 168 | 094 | 019 | 000 | 187 | 075 12
Pittsbiurgh 333 4.20 150 | 180 | 060 | 090 | 030 | 120 | 080 8

" Porttand, OR 444 6.53 293 | 135 | 090 135 | 068 | 248 | 090 1
" Salt Lake City 177 | 621 168 | 113 | 000 | 000 | 000 | 395 | 169 8
San Diego 243 1.11 320 | 494 | 247 | 041 0.00 : 412 | 082 14
San Francisco 1,355 14.32 5.02 8.83 3.17 207 0.44 2.36 1.03 52
San Jose area 744 | 18.68 | 511 | 1331 | 349 | 108 | 040 | 309 | 081 39
Seattle area 921 | 1010 | 389 | 554 | 206 152 [ 054 | 174 | 076 25
St, Louis 749 4.41 120 | 053 | 0.00 227 | 067 | 120 | 053 | 1

Tampa | 208 6.31 194 | 097 | 049 | 000 [ 000 | 534 | 146 9
Washington, D.C. 4689 | 958 | 360 | 400 | 130 | 277 | 128 | 200 | 070 | 104
Wilmington 267 4.12 150 | 150 | 0.75 150 | 075 | 075 | 0.00 12

Source: The 2017-2018 NALP Directory of Legal Employers. The few Native American, Native Hawaiian and multi-racial lawyers reported
are included in the overall minority percentages but are not reported separately. Some city information includes one or more offices in
adjacent suburbs. Orange County includes offices In Costa Mesa, Irvine, and Newport Beach. The 5an Jose area Includes offices In Menlo
Park, Mountain View, Palo Alto and E. Palo Alto, Redwood Shores/Redwood City, and San jose. The Los Angeles area Includes offices in
Santa Monica and Long Beach. The Narthern New Jetsey/Newark area Includes offices in Newark, Roseland, Florham Park, Hackensack,
Morristown, Westfield, and Woodbridge. Northern Virginia includes offices in MclLean/Tyson’s Corner, and Reston.
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Table 6. Associate Demographics at Law Firms — 2017

Associates by Race or Ethniclty
AllAssolates ' Aslan "B'm‘r‘{fg"' Hispanilc: __ |
% | % Minarity % % % #of
Total # Minority | Women | Total % | Women | Total % | Women | Total % | Women | Offices
Total 45786 | 23.32% | 12.88% | 11.40% | 6.52% | 4.28% | 242% | 457% | 2.23% | 1,064
By:#of Lawyers:Firmawide: . o -,~—  C . . : .:.j : . .
100 or fewer lawyers 1482 | 17.95 904 | 1032 | 580 | 324 135 | 2.36 115 88
101-250 lawyers 5273 | 17.22 973 | 185 | 487 | s 241 | 370 | 173 | 151
" 251-500 tawyars 7,103 | 2237 | 1222 | 1045 | 57¢ 274 | 47 2.41 213
~'501-700 lawyers 6076 | 2272 | 1233 | 984 285 | 478 | 235 11
701+ lawyers 25763 | 25.29 1402 | 1298 | 7.39 | 417 2.40 479 2.32 501
" Atlanta 969 1940 | M5 | 722 | 3712 | 795 | 485 | 268 1.75 25
Austin 239 2250 | 1172 | 668 | 251 | 283 167 | 628 | 293 | 18
Boston 1765 | 1849 | 1007 | 955 | 577 3.22 192 | 390 | 226 35
Charlatte 349 14.04 8.30 344 | 143 | 430 | 258 | 344 | 145 16
Chicago 2585 | 2128 | 11.30 | 10.10 | 526 4.80 221 398 | 236 53
Cincinnati 143 13.98 5.29 280 | 070 | 629 | 280 | 280 | 210 6
Cleveland " 288 6.94 451 278 | 208 2.43 1.04 0.69 0.69 )
Columbus 155 14.84 7.74 323 | 194 | 452 | 085 | 387 | 258 9
" Dallas | “oss 21.36 9.53 785 | 293 +| 408 | 262 | 576 | 244 32
Denver Y 1405 | 7.97 314 | 2.3 168 106 | 524 2.52 25
_Detrolt area 195 1590 | 872 | 256 | 051 | 769 | 462 | 308 | 205 9
g‘a';:h""“’da'e’w . Palm 85 1647 | 824 | 471 | 235 | 471 | 148 | 588 | 353 | 8
" Grand Rapids 82 | 1585 | 610 | 122 | 122 | 1098 | 366 | 244 | 000 | &
" Housten 1324 | 2394 | 1224 | 944 | 446 | 415 | 272 | 680 | 2905 | 43
" Indianapolis 146 | 1241 | 750 | 345 | 138 | 552 | 483 | 276 | 138 | 6
Kansas City 260 | 17.69 | 1000 | 3.85 | 269 | 500 | 269 | 462 | 269 | 7
Los Angeles 2340 | 3239 | 1855 (1885 (. 1132 | 32t | 171 | 585 | 308 | 75
Miam| 320 | 4375 | 2250 | 250 | 156 | 469 | 219 | 33.44 | 1719 | 15
Milwaukee 298 9.73 470 | 369 | 235 | 168 | 034 | 235 | 087 7
" Minneapolis 568 1187 | 616 | 423 | 246 | 289 | 194 | 123 | 070 19
New York City 12172 | 2728 | 1552 | 1462 | 878 | 449 | 252 | 514 | 246 | 102
" Northem NJ/Newark area 367 18.80 8.99 | 1008 | 545 2.72 136 | 354 1.36 10
Northern Virginia 148 19.18 685 | 1233 | 411 205 | 137 | 342 | o068 9
* Table continues on next page

wl6 NALP Report on Diversity © 2017 NALP




o nl
Report on Diversity ’ nalp

continued
Associates by Race or Ethnicity
A.Il;.miocmé;:' ' Mlnn o B’:;:’.‘:T::"’ : :l’-ll_sf';‘:'!ari_lt.‘,j ‘ _
% | % Minorlty % % % #of
Total # Minority | Women | Total % | Women | Total % | Women | Total % | Women | Offices
Orange Co., CA 464 3082 | 1500 | 2069 | 1034 | 151 | 088 | 4.31 172 17
Philadelphia 659 | 1533 819 | 653 | 379 | 379 | 167 | 273 | 106 12
Phoenix 226 13.27 5.31 442 | 177 | 22 044 | 442 | 177 12
Pittsburgh 233 9.01 386 | 258 | 129 | 258 | 086 | 172 | o086 | 8
Portiand, OR 194 | 13.92 670 | 412 | 308 | 208 | 103 | 308 | o062 11
Sait Lake City 126 8.73 317 | 238 | 159 | o079 | 078 | 347 | o079 8
San Diego 324 2685 | 1327 | 1481 | 6.79 154 | 123 | 494 | 185 14
San Francisco 1,628 31.06 17.84 19.07 11.58 27t 1.54 5.29 2.20 52
San Jose area 1247 | 4186 | 2208 | 3160 | 1676 | 200 | 088 | 363 | 184 39
Seattle area 559 2147 | 1216 | 1248 | 805 | 179 | 088 | 288 | 107 | 25
St. Louls 37 15.90 863 | 458 | 298 | 620 | 377 | 216 | 408 11
" Tampa 1 05| 1143 | 7e2z | 288 | 10 | 288 | 286 | 571 2.86 9
Washington, B.C. 5,011 2275 1273 | 1052 | 587 | 5867 349 | 371 1.96 104
Wimington 273 12.00 769 | 513 | 403 | 220 | 110 | 293 | 4147 12

Source: The 2017-2018 NALP Directory of Legal Employers. The few Native American, Native Hawalian and multi-racial lawyers reported
are included in the overall minority percentages but are not reported separately. Some city informatlon includes one or more offices in
adjacent suburbs. Orange County includes offices in Costa Mesa, Irvine, and Newport Beach. The San Jose area includes offices in Menlo
Park, Mountaln View, Palo Alto and E. Palo Alto, Redwood Shores/Redwood City, and San Jose. The Los Angeles area includes offices in
Santa Monica and Long Beach. The Northern New Jersey/Newark area Includes offices in Newark, Roseland, Fiorham Park, Hackensack,
Marristown, Westfield, and Woodbridge. Northern Virginia includes offices in McLean/Tysan’s Corner, and Reston,
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Table 7. Lawyers with Disabilities — 2017
All Firms Firms of 250 or Firms of 251-500 Firms of 501-700 Flrms of 701+
Fewer Lawyers Lawyers Lawyers Lawyers

# % of # % of # % of # % of # % of

Reported [ Total | Reported | Total | Reported | Total | Reported | Reported | Reported | Total

Partners 143 043% 23 0.23% 27 0.44% 17 0.37% 78 0.62%
Associates 169 0.60 12 0.22 26 0.60 13 0.3_0 _ 118 0.84M__

All lawyers 385 0.54 43 0.24 69 0.56 39 0.38 234 0.76

Note: Figures for lawyers with disabilities are based on 736 offices/firms reporting counts, including zero, in all lawyer categories,
Counts of Indlviduals with disabilities, including zero, cover 75,079 iawyers. Because so few summer associates with disabilities were
reported (18 total}, they are not included in the table.

Table 8. Openly LGBT Lawyers — 2017

All Firms Firms of 100 or | Firms of 101-250 | Firms of 251-500 | Firms of 501- Firms of 701 +

Fewer Lawyers Lawyers Lawyers 700 Lawyers Lawyers
] %ot | ypocorted | o0 4 % of # - % of # % of # % of
Roported Total Total Reportad Total Reported | Reported | Reported Total Roported | Total
_Partners 880 1.99% 51  12.34% 15_0 1.80% 154 1.72% 106 1.75% 419 2.19%
Assoclates | 1,438 345 | 28 2,28 89 2.04 163 2.57 201 3860 957 3.96
Other
lawyers e 2.32 1 1.48. | 48 2.35 63 2.30 B 32 1.59 197 2.56
All lawyers | 2,664 264 117 2.97 285 2.01 380 211 33g 2.48 1,573 3.08
Summer
Associates 287 4.66 8 2.84 16 2.94 30 385 39 4.30 196 5.33

Note: Figuras for openly LGBT lawyers are based on 936 offices/firms reporting counts, Including zero, in all 1awyer categorles; figures
for openly LGBT summer associates are based on 662 offices/firms with a summer program and reporting counts, including zero. Overall,
LGET counts, including zero, cover 98,093 lawyers and 5,990 summer associates.
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Representation of women, minorities, and
minority women among associates saw small gains

in 2017. ¥ .
Press inquiries can be directed to Sarah Ramirez (sramirez@nalp.org). For additional information about

NALP research, contact Judith Collins (jcollins@nalp.org), Director of Research, or James G. Leipold
(jleipold@nalp.org), Executive Director, at (202) 835-1001. Mailing address: National Association for Law
Placement, 1220 19th Street NW, Suite 401, Washington, DC 20036-2405.
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§ 60. Pstition for change of name, NY GiV RTS § 60

McKiiney's Consolidated Laws of New Yoik. Annotated
Civil: Rxghts Law {Refs & Annos)
_Chapter6. Ofthe Conschdatgslrl-a_ :

" Article 6. Change of Name' .~

McKinney's Civil Rights Law § 60
§ 60. Petition for change of name

Currentness

A petition for leave to assume another name may be made by a resident of the state to the county court of the county
or the supreme court in the county in which he resides, or, if he resides in the city of New York, either to the supreme
court or to any branch of the civil court of the city of New York, in any county of the city of New York, The petition
to change the name of an infant may be made by the infant through his next friend, or by either of his parents, or by
his general guardian, or by the guardian of his person.

Credits
(Added L.1920, c. 924, § 2. Amended L.1939, ¢. 26, § 1; L1944, c. 759, § 1; L1952, c. 426, § 1; L.1953, c. 690, § 1; L.1962,
c. 695,§28)

" McKinney's Civil Rights Law § 60, NY CIV RTS § 60
Current through L.2018, chapters 1 to 321,
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170 A.D. 870
Supreme Court, Appellate Division,
First Department, New York.

WALTER et al.
Y.
WALTER.

December 30, 1915.

Synopsis
Appeal from Special Term, New York County,

Action by Moritz Walter and others, individually and
as committee of the person and property of Herman N,
Walter, an incompetent person, against Anna Kuethe
Walter. From judgment dismissing the complaint, and
from an order upon which the judgment was entered,
. plaintiffs appeal. Affirmed.

Scott, 1., dissenting.

*+715 *871 The following is the opinion of Page, J., in_

the court below:

This motion was made upon an order for plaintiff to
show cawmse, based upon the pleadings and an affidavit,
why judgment should not be entered herein in favor of
the defendant and against Moritz Walter, Clarence J.
Walter, and Edwin Walter, as committee of the person
and property of Herman N. Walter, an incompetent, upon
the ground that the said persons, as committee, ‘have
1o legal capacity to sue to annul the marriage of said
Herman N. Walter upon the ground that the said Herman
N. Walter was at the time of said alleged marriage a
lunatic, and was incapable of entering into a marriage
- contract, or that the said marriage was caused by force
and duress of the defendant because the said Herman N.
Walter was a lunatic and incapable of consenting to the
marriage for want of understanding, and for such other
and further relief as the defendant may be entitled to.’

The inartificial use of Ianguage unnecessarily complicates

the consideration of the motion. Lack of legal capacity to
sue has reference to some legal disability of the plaintiff,
such as *872 infancy, idiocy, adjudged insanity, or want
of title in the plaintiff to the character in which he sues
which prevents his bringing any action in the courts in
his own behalf, and not a fact that the complaint fails
to show a right of action in the plaintiff. Ward v. Petrie,

157 N. Y. 301, 311, 51 N. E, 1002, 68 Am, St. Rep. 790;
Ullman v. Cameron, 186 N. Y. 339, 343, 78 N. E. 1074,
116 Am. 5t. Rep. 553. The objection that the plaintiff has
not legal capacity to sue must be taken by demurrer or
answer (Code Civil Proc. § 488, subd. 3 and section 498},
and, if not so taken, is deemed to have been waived (1d.
§ 499). If, therefore, the purpose of this motion is to urge
the objection that the plaintiff has not legal capacity to
sue, the objection, even if sound, has been waived by the
defendant not having demurred on that ground.

Legal capacity in a committee of an incompelent persen

to sue has been expressly conferred by statute, and there
is no claim that the appointment was not regular and
vested them with the title in which the suit was brought.
Code Civil Proc. § 2340. This would require a denial of
the motion. The motion has, however, been fully argued
and briefed as a motion for judgment on the pleadings. I
shall ignore the words in the order *have no legal capacity
to sue,” and treat it as a motion for judgment upon the
pleadings on the ground that the complaint fails to state
facts sufficient to show a right of action in the plaintiffs
as committee, which may properly be done under the
request for general relief. This was probably the motion
that defendant's attorney had in mind, but inadequately
expressed.

The question to be determined is: May the committee
of the person and property of an incompetent, as such,
bring an action to annul a marriage contracted by the
incompetent before the adjudication of incompetency
upon the ground that the incompetent was a lunatic at
the time of the alleged marriage and was mcapable of
entering into a marriage contract? This question, so far as
I have been able to discern, has never been determined.
The court has no inherent or common-law jurisdiction in
matrimonial actions. The Legislature has conferred power
on the court to annul marriages, grant divorces or legal
separations in certain specified cases, and has prescribed
the persons who may invoke these powers. In the instant
case the law applicable is to be found in sections 1747 and
1748 *873 of the Code of Civil Procedure: ‘An action to
annul a marriage, on the ground that one of the parties
thereto was a lunatic, may be maintained, at any time
during the continuance of the lunacy, or, after the death
of the lunatic, in that condition, and during the life of the
other party to the marriage by any relative of the lunatie,
who has an interest to avoid the marriage. Such an action
may alse be maintained by the lunatic, at any time after
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restoration to a sound mind. * * * Where no relative of
the * * * lunatic brings an action to annul the marriage,
as prescribed in * * * the jast * * * sections, the court may
allow an action to be maintained for that purpose at any
time during the lifetime of both the parties to the marriage,
by any person as the next friend of the * * * lunatic.
But this section does not apply, where the marriage might
**716 have been annulled, at the suit of the Junatic, as

. prescribed in the last section.” It will be seen that the right

1o bring an action is limited to any relative who has an
interest to avoid the marriage, a next friend or the lunatic
after restoration to a sound mind, There it no mention in
these sections of the committee of the incompetent. If tie

Legislature had intended that the committee should have.

that power it could very easily have incorporated a few
words in the section apt to express such intent. The failure
to mention the committee is significant of the legislative
intent to exclude him from the right to bring such an
action, The expression ‘next friend’ has a definite and
well-established meaning; 1. e., ‘one who, without being
regularly appointed guardian, acts for the benefit of an
infant, married woman, or other person not sui juris.’
Bouvier Law Dict. Without express statutory authority
an action cannot be prosecuted by a guardian ad litem
or next {riend where a committee has been appointed.
Rankert v, Rankert, 105 App. Div, 37, 3%, 93 N. Y.
Supp. 399. The Code provides for the appointment of a
committee for the incompetent, and gives him the right to
prosecute actions on behalf of his ward. There being a well
known and recognized distinction between a next friend

of and a committee of a lunatic, the Legislature must have

had this distinction in view when the Code was enacted.
The fact that the hushand or wife of the incompetent
is frequently appointed the committee *874 may have
been in the minds of the legislators, but, whatever their
reasomn, it seems clear to me that, having given the power to
bring such an action to the next friend, and having failed
to mention the committee, the maxim, ‘Expressio unius
exclusio alterins,” applies, and shows the legisiative intent
to exclude the committee of the lunatic from the provisions
of this section of the Code. See Mackey v. Peters, 22 App.
D.C. 341,

- The leamned counsel for the plaintiff argues that the power

to bring such an action arises by implication from the
provisions of section 2340 of the Code of Civil Procedure,
which reads as follows: ‘A committee of the property,
appointed as prescribed in this title, may maintain, in his

own name, adding his official title, any action or special

proceeding, which the person, with respect to whom he
is appeinted might have maintained, if the appointment
had not been made.” The marriage with a lunatic is not
void, but voidable. Domestic Relations Law (Consol.
Laws, ¢c. 14) § 7, subd. 2. As we have seen, the right
to elect to avoid the marriage vests in the lunatic only
after restoration to a sound mind, i. e., if he has been
Jjudicially declared incompetent after he shall be judicially
declared competent, in which event his committee would
be discharged, Code Civ. Proc, § 2343, Unless the lunatic
on recovery of his reason elects to bring an action to annul
the marriage, it would continue in full force and effect.
Thus it can only be annulled by an affirmative act on
his part. The right to make this election does not vest in
the committee. While it may be said that the provision of
section 1748 for the maintenance of such an action by a
next friend shows a right of action in the incompetent, for
a next {riend can only bring an action in the right of the
person non sui juris, nevertheless, the special provision in
section 1748, it seems to me, limits the general language
of section 2340, and excludes the commitiee from the
prosecution of an action of this character.

Nor do T think that the plaintiffs' argument is sound that,
as the committee would be a nccessary party defendant,
he may become a plaintiff. The incompetent is a necessary
party. Coddington v. Larner, 75 App. Div. 532, 78 N.
Y. Supp. 276; Anderson v. Hicks, 150 App. Div. 289,
134 N. Y. Supp. 1018. He has been made a party in this
action by order of the court. It is well *875 settled that
the representative and the person whom he represents
are not both necessary parties. As the same persons are
the plaintiffs and the committee, if it should appear that
their interest was inimical to the incompetent, the court
would appoint other persons to represent him; if not,
they, having been served with process, will be charged
with the duty of protecting his rights. The motion will
be granted, and the action, in so far as it purports to be
brought by plaintiffs as committee of the incompetent,
is dismissed, with 310 costs. I would suggest that there
is no necessity of serving an amended complaint. The
order may provide that the words ‘individually and as
committee of the person and property of Herman N,
Walter, an incompetent person,” be stricken from the title,
and that paragraphs 1 and 2 of the **717 complaint
be stricken out. This leaves sufficient allegations in the
complaint to sustain the cause of action of the plaintiffs,
as relatives of the incompetent having an interest to avoid
the marriage, and does not in any way prejudice the rights
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of the defendant under her answer already served. Setile
order on notice,

Attorneys and Law Firms
Emil Goldmark, of New York City, for appellants.
James A. Gray, of New York City, for respondent.

Argued before INGRAHAM, P.J., and McLAUGHLIN,
LAUGHLIN, SCOTT, and DOWLING, JJ.

Opinion
PER CURIAM.

Judgment and order affirmed, with costs, on the opinion
of Page, J., at Special Term. Qrder filed.

SCOTT, 1.

I am unable to concur in the affirmance of this order,
because I think that it rests upon too technical a
construction of section 2340 of the Code of Civil
Procedure.

Tt is clear that from the earliest times courts of equity
have entertained actions to annul marriages upon the
ground of lunacy of one of the parties when the marriage
was entered into, or on the ground of fraud, and this
in pursnance of their general equity powers, and not
in consequence of any statute. Griffin v. Griffin, 47 N.
Y. 134, The fundamental error of the court below, as
I view it, is the assumption that, as to this class of
cases, the court has no inherent jurisdiction. While that
is true of most matrimonial actions, it 15 not true of an
action to annul for lunacy. Sections 1747 and 1748 of

the Code of Civil Procedure did not confer upon the

Supreme Court jurisdiction to annul a marriage for such
cases, but merely provided that certain persons, other
than the lunatic, might sue for such an annulment. The
sections did not touch the right of the lunatic himself

to bring such an action, which he could *876 do only
through a committee. These sections were imported into
the Code from the Revised Statutes. Some years after the
reenactment of those scctions in the Code section 2340 was
adopted, which provides:

‘A committee of the property’ of an incompetent
‘appointed as prescribed in this title may maintain in his
own name, adding his official title, any action or special
proceeding which the person with respect to whom he is
appointed might have maintained if the appointment had

~ not been made.’

We have the authority of Mr. Throop, one of the revisers,
for the proposition that the purpose of this latter section
was, ‘to embrace all cases where a remedy is pursued.’
Throop's Annotated Code 1880, note to section 2340. And
obviously I think it should be so construed as to carry
out that purpose. It cannot be confined to actions which
a lunatic could himself have brought after office found,
but before the appointment of a committes; for that would
have deprived it of all meaning and effect, since by the
fact of his adjudication as a lunatic he ceased to enjoy
capacity to sue. The true meaning of the section is, as I
think, that the commiittee of a lunatic may bring any action
or proceeding which his ward might have brought if he had
not been adjudicated a lunatic. I therefore think that an
action like the present may be maintained by the persons
mentioned in sections 1747 and **718 1748, and also by
a committee under section 2340, If this view is correct,
section 7 of the Domestic Relations Law, to the effect
that *actions to annul a void or veidable marriage may be
brought only as provided in the Code of Civil Procedure,’
offers no obstacle to an action by the committee of a
lunatic.

I think that the order should be reversed, and the motion
denied.
All Citations

170 A.D. 870, 156 N.Y.5. 713
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