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Agenda 

 

 

 Opening remarks    7:30pm – 7:40pm 

 Openings     7:40pm – 8:00pm 

 Closings       8:00pm – 8:20pm 

 Concluding Observations  8:20pm – 8:30pm 
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Well, when I was an attorney, a long time ago, young man, I 

realized, after much trial and error, that in the courtroom, whoever 

tells the best story wins. 

- “John Quincy Adams”, Amistad 

 

OPENING STATEMENTS:  HOW TO REACH A JURY 

I. Opening statement is defined as an introductory statement made by the 

attorneys for each side at the start of a trial. 

 

A. The Supreme Court has characterized the opening statement as 

“ordinarily intended to do no more than to inform the jury in a general way 

of the nature of the action and defense so that they may be better 

prepared to understand the evidence.”  Best v. District of Columbia, 291 

U.S. 411 (1934). 

 

B. The Virginia Supreme Court has said the following about opening 

statements, “[i]t should be a clear, concise, and brief statement of what the 

parties expect to prove.  It should not be an argument.  Generally, a 

chronological order of events will be the most readily understood and 

borne in mind by the jury, but the facts of some cases are too complex t 

render this order practicable.  In any event, that statement should ‘be clear 

and clean-cut.’”  Baker Matthews Lumber Co. v. Lincoln Furniture Mfg., 

148 Va. 413, 420 (1927) (quoting Burks’ Pleading and Practice (2d ed.)) 

(emphasis added). 
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C. Theme and Theory 

 

 

II. Law 

 

A. Va. Code § 19.2-265: On a trial of any case of felony or misdemeanor and 

before any evidence is submitted on either side, the attorney for the 

Commonwealth and counsel for the accused, respectively, shall have the 

right to make an opening statement of their case. 

 

1. Each side (h)as the right to make an opening statement, but it is not 

mandatory.  Johnson v. Commonwealth, 111 Va. 877 (1911). 

 

2. The court may exercise broad discretion in the supervision of 

opening statements.  Spencer v. Commonwealth, 238 Va. 295 

(1989). 

 

B. Opening statements cannot contain inadmissible evidence in any form.  

Burnette v. Commonwealth, 203 Va. 455 (1962). 

 

1. A prosecutor acts unprofessionally when he or she alludes to 

evidence in the opening statement unless he or she has a good 

faith, reasonable belief for believing the evidence will be offered 

and admitted.  Arrington v. Commonwealth, 10 Va. App. 446 

(1990). 

 

C. You cannot argue questions of law.  Lam v. Lam, 212 Va. 758 (1972). 

 

D. Prosecutors are not permitted to comment on whether the defendant will 

testify or make statements that impugn the presumption of innocence.   
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Ford v. Commonwealth, 48 Va. App. 262 (2000); Hazel v. Commonwealth, 

31 Va. App. 403 (2000). 

 

E. Counsel is not permitted to put his or her client’s character into evidence 

during the opening statement.  Fields v. Commonwealth, 2 Va. App. 300 

(1986). 

 

F. Visual aids can be used, even if not introduced into evidence.  Curtis v. 

Commonwealth, 3 Va. App. 636 (1987). 

 

G. Do not make personal comments about opposing counsel.  Warmouth v. 

Commonwealth, 29 Va. App. 476 (1999). 

 

H. Do not give the jury your personal opinion.  Jones v. Commonwealth, 218 

Va. 732 (1978). 

 

I. Va. Code § 8.01-379.1 permits the attorney for either party in a civil action 

to inform the jury of the amount of damages sought by the plaintiff during 

opening.   

 

J. No inflaming the passions or prejudice of the jury. 

 

III. Tips and Practice Pointers 

 

A. Start off with a strong hook—in the first few sentences, the jury should 

know why they are there. Start Strong, keep it short- BANG.  

 

1. Pick a theme and stick to it. 

 

2. Set the scene. 
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3. Factual Summary:  Chronological order is easy but sometimes not 

best. 

 

 

B. Show and tell your story. 

 

1. Use visual aids, but don’t rely on them too heavily. 

 

2. Make sure the aids are admissible before trial. 

 

C. Write it out, but don’t read. 

 

D. Make eye contact. 

 

E. The pause can be persuasive. 

 

F. Argue (gasp!) and show commitment, but don’t over promise. 

 

G. Recognize weaknesses, but don’t concede too much. 

 

H. Be flexible, but don’t change your story because of what your opponent 

said. 

 

I. Be the truth giver:  Civil evidence in particular can be boring.  As you say 

things that have evidentiary support it will build trust with the jury. They will 

see you prove what you promised. 

 

J. Use bad facts to win.  

 

K. Don’t be afraid to use the burden of proof.  

 

L. Tell a story- use empathy and other story-telling techniques: 

1. Make the character skilled at what they do. 
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2. Make the character a victim of undeserved tragedy. 

3. Give the character a sense of humor. 

4. Make the character a good person. 

5. Put the character in jeopardy. 

6. Have a Hero:  the best hero is an empowered jury!  Use juror 

information to your advantage (e.g. teacher, lawyer, nurse, etc.). 

7. Have a Villain.  

8. Assign blame. 

9. Tell the jury what you want them to do.  

 

M. Keep it short and concise—don’t be afraid to sit down. 

 

N. If you are going to object, make sure you are right. 

 

O. Recognize that opening is different than closing. 

 

P. PRACTICE 

 

IV. Examples 

 

A. Jim Willette’s opening statement from sniper trial (first 12 paragraphs), see 

Attachment. 

 

B. Bee Movie https://www.youtube.com/watch?v=sQks_Mvb4NA 

 

C. Philadelphia https://www.youtube.com/watch?v=131fQF4CLg4 

 

D. The Devil’s Advocate https://www.youtube.com/watch?v=DEX-5gM0P8I 

 

 

https://www.youtube.com/watch?v=sQks_Mvb4NA
https://www.youtube.com/watch?v=131fQF4CLg4
https://www.youtube.com/watch?v=DEX-5gM0P8I


 

01127575-1 Page 8 of 18 
 

 CLOSING ARGUMENTS:  HOW TO CLOSE THE CASE 

I. Authority:  Va. Code §8.01-379 grants right to counsel to make a closing 

argument in jury trials.  Fish v. Commonwealth, 208 Va. 761 (1968) grants 

the right to counsel to make a closing argument in non-jury trials. 

 

II. Manner/Length:  Court’s discretion. Must be reasonable. 

 

A. What is reasonable depends on the facts of the particular case as 

all cases are different. Brown v. Peters, 202 Va. 382 (1961). 

 

B. Factors considered by the Court in determining length: 

 

1. Amount of Evidence. 

 

2. Whether Evidence is Conflicting. 

 

3. Number of parties. 

 

4. Number of witnesses. 

 

5. Complexity of jury instructions. 

 

6. Number of lawyers involved in the case. 

 

III. Counsel Responsibilities:  Counsel waives objections to unreasonable 

limitations unless they use all of their time and then request additional time 

from the Court on the record. Cohen v. Power, 183 Va. 258 (1944). 

 

IV. Keep Your Promise: Opening Statement you make a promise, Closing 

Argument you argue you kept your promise: 
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A. Focus on Themes from Trial and tell the story. 

 

B. Loop back to your themes in voir dire and Opening. 

 

C. Put your themes in order. 

 

D. Keep your promise - Met the Burden of Proof, Proved Damages. 

 

E. Explain weaknesses in your case. 

 

F. Explain weaknesses in their case. 

 

G. Show your case is more credible. 

 

H. Chronology - if it works with your case facts, use it. 

 

I. Analogies work well. Apply facts to law. 

 

J. You may not argue your personal opinion. 

 

K. You may not argue the Golden Rule. 

 

L. Use Exhibits if they are helpful. 

 

M. Use visual aids even if not introduced into evidence. 

 

N. Don’t be afraid to use the verdict form.  

 

O. Educate your jurors: tell them what you WANT them to do and 

HOW to do it. 
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P. Be polite and professional—do not disparage opposing counsel. 

 

V. Matters not Permitted in Closing Argument. See Friend. 

 

A. The personal opinion of counsel regarding the credibility of witnesses or 

the weight of the evidence. 

 

B. Statements of fact not introduced into evidence. 

 

C. Statements that attempt to inflame the passions and prejudices of the jury. 

 

D. Statements that tempt the jury to disregard its duty or take that duty lightly 

(e.g. “If you make a mistake, the court can correct it”). 

 

E. The Commonwealth cannot comment on the defendant’s failure to testify.  

However, if the testimony of the Commonwealth’s witnesses is 

uncontradicted, it may note that fact, provided that the language used is 

not manifestly intended or of such character that the jury would naturally 

and necessarily take it to be a comment on the failure of the accused to 

testify. It may also be permitted if invited by defense counsel comment 

that the defendant denies doing it. 

 

F. The Commonwealth cannot comment on the demeanor of the defendant if 

he or she does not take the stand. 

 

VI. Damages in Civil Cases 

A. Amount Sought:  You may inform the jury of the amount of damages 

sought by plaintiff.  Fields v. Commonwealth, 2 Va. App. 300 (1986); see 

also Va. Code § 8.01-379.1: (“[A]ny party in any civil action may inform 
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the jury of the amount of damages sought by the plaintiff in the opening 

statement or closing argument, or both.”). 

 

B. Personal Injury Trials: It is permissible to request separate amounts for 

each different element of damages as long as it does not exceed the ad 

damnum. Wakole v. Barber, 283 Va. 488 (2012) (“Wakole Exhibit”). 

However, per diem arguments are improper. Certified T.V. & Appliance 

Co. v. Harrington, 201 Va. 109, 115 (1959). 

 

VII. Burden of Proof:  Know whether it is preponderance, clear and convincing, or 

beyond a reasonable doubt and use to your client’s advantage.  

 

VIII. Objections During Closing Argument 

 

A. Required to preserve appellate review (Friend 1-1 § 1-4). 

 

B. May be inappropriate for the trial court to intervene sua sponte without an 

objection. Clark v. Commonwealth, 14 Va. App. 1068 (1992). 

C. Two wrongs do not make a right: United States v. Young, 470 U.S. 1 

(1985). 

1. “Invited Response” Rule: “[T]he Court must consider the probable 

effect that the prosecutor’s response would have on the jury’s 

ability to judge the evidence fairly. In this context, defense 

counsel’s conduct, as well as the nature of the prosecutor’s 

response, is relevant.” Id. at 11-12. 

 

2. Trial court has a duty to limit such improper tit-for-tat arguments. Id. 

at 10-11. 

 

 

 



 

01127575-1 Page 12 of 18 
 

IX. Limiting Instructions 

 

A. Limiting instruction is curative in most situations. Schmitt v. 

Commonwealth, 262 Va. 127, 147-48 (2001). “We will presume 

that a jury has followed the trial court’s prompt and explicit curative 

instructions, unless the record clearly shows that the jury 

disregarded the instructions.” Beavers v. Commonwealth, 245 Va. 

268, 280 (1993). 

 

1. What would such evidence actually look like? 

 

2. Trial court must at least attempt to correct the error with a 

prompt curative instruction: “The trial court’s failure to 

properly direct the jury is relevant to determining prejudice 

because the jury may infer from such inaction that the trial 

court approved the impropriety.” Smith v. Commonwealth, 

40 Va. App. 595, 602 (2003). 

 

B. Instructions are insufficient when there is a “manifest probability 

that the evidence or statement has been prejudicial to the adverse 

party.” Kitze v. Commonwealth, 246 Va. 283, 288 (1993) (quoting 

Saunders v. Commonwealth, 218 Va. 294, 303 (1977)). 

 

C. Adverse party must move for a mistrial if an argument about the 

ineffectiveness of the curative instruction is to be preserved. See 

e.g. Brown v. Commonwealth, 208 Va. 512 (1968). 
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X. Jury Instructions 

 

A. State Court: Jury Instructions are given before Closing-Argument 

Instructions in Closing remarks.  These instructions inform jurors of the 

more important instructions. 

 

B. Federal Court: Jury Instructions are given after closing. 

 

XI. Tips 

 

A. Trial Notebook:  Keep notes from Opening, Defendants’ arguments, and 

evidence to assist you in preparing your closing. Your time will be limited! 

 

B. Keep your themes separated with transcripts and Exhibits flagged for 

use. 

 

XII. Examples 

 

A. The Verdict https://youtu.be/qjYP7J3oP9Q 

 

B. To Kill a Mockingbird, https://youtu.be/HOocTXKPVVU 

 

A VIEW FROM THE BENCH 

Opening Statements 

1. Know your judge. 

2. Goals of counsel. 

3. Goals of the judge. 

4. What likely will be allowed. 

5. What likely will be stricken. 

https://youtu.be/qjYP7J3oP9Q
https://youtu.be/HOocTXKPVVU
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Closing Arguments 

1. Know your judge and the evidence. 

2. Goals of counsel. 

3. Goals of the judge. 

4. Greater latitude than in opening statements, but not unlimited. 

5. What likely will be allowed. 

6. What likely will be stricken. 

 

Remedies 

1. If uncertain, ask in advance. 

2. Whether and how to object. 

3. Motions for mistrial. 

4. Harmless error doctrine. 
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The Honorable Robert W. Wooldridge, Jr. (Ret.) 

Judge Wooldridge retired in 2008 as a Judge of Virginia’s 19th Circuit Court, Fairfax 

County after serving on the bench for sixteen years.  He is currently a neutral for the 

McCammon Group in the areas of personal injury, medical malpractice, commercial 

issues, products liability, professional liability, family law, contracts, real estate, 

construction, condemnation, employment, and trusts & estates.  He is a Certified 

Mediator for the Supreme Court of Virginia.  Prior to becoming a Circuit Court Judge, he 

was a partner at McGuire Woods, where he practiced civil litigation, with an emphasis 

on commercial, real estate, construction, products liability, and trusts and estates 

litigation. Judge Wooldridge is also a former Senior Counsel at Rees Broome, P.C., a 

former Professor at George Mason University School of Law, and a former 

Commissioner-in-Chancery at the Circuit Court of Fairfax County.  

Judge Wooldridge is also a former President of the Fairfax Bar Association, former 

Member of the Virginia State Bar Council, former Faculty Member of the Virginia State 

Bar Professionalism Course, former Member, Board of Directors for the Legal Services 

Corporation of Northern Virginia, and former Member, Board of Directors for the Medical 

Care for Children Project.  Judge Wooldridge serves currently as a Member, Board of 

Directors for the Flicker of Hope Foundation, and a Counselor at the Mid-Atlantic Burn 

Camp.  He has been listed as “Legal Elite” in the field of Alternative Dispute 

Resolution, Virginia Business, 2017. Judge Wooldridge earned his J.D. and B.A. at the 

College of William & Mary, and earned an M.A. at the University of Virginia.  

Jonathan P. Lienhard, Walker Jones, PC 

Jonathan has practiced law for over 20 years in the areas of commercial litigation, civil 

litigation, and criminal defense. He began his career as a Navy JAG prosecutor at Naval 

Station Norfolk and served as a Special Assistant U.A. Attorney in the Eastern District of 

Virginia. Jonathan has tried cases before juries in federal court, state court, and military 

courts martial.  He has also argued cases before the Virginia Supreme Court. Jonathan 

holds an AV rating from Martindale-Hubbell and is admitted to practice in Virginia, 

Maryland, and the District of Columbia. After being raised in northern Virginia, he 
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attended the University of Notre Dame, where he earned his B.A. and his J.D. A former 

President of the Fauquier County Bar Association, Jonathan currently serves on the 

board of the American Legion, Post 72, and is member of the Better Annual Meeting 

Committee of the Virginia State Bar. He resides in Warrenton, Virginia, with his wife and 

three children.       

Susan F. Pierce, Walker Jones, PC 

Susan Pierce is a principal at Walker Jones PC. where she focuses her practice on 

personal injury, wrongful death, and general civil litigation.  She has 30 years of legal 

experience in personal injury law and holds a special interest in brain injury cases.  

Susan began her career in Arlington County where she served as a judicial law clerk for 

the 17th Circuit. She holds an AV rating from Martindale-Hubbell, has been elected as a 

Virginia “Super Lawyer”, a top personal injury lawyer, and recipient of top verdict and 

settlement by Virginia Lawyers Weekly. She is admitted to practice in Virginia and the 

District of Columbia. Born in Warrenton, Virginia, Susan earned her B.A. at Mary 

Washington College and her J.D. at George Mason University. A former President of 

the Fauquier County Bar Association, she is currently a Member of the Virginia State 

Bar Council, representing the 20th Circuit.  

Sean P. Roche, Cameron/ McEvoy, PLLC 

Sean Patrick Roche is a business litigation attorney and a partner at Cameron/McEvoy. 

His practice is devoted to complex civil litigation with expertise in matters generally 

revolving around a variety of forms of contract disputes, often including high stakes “bet-

the-company” litigation. For example, Mr. Roche regularly handles contract litigation 

involving construction, real estate, trust and estates, labor and employment, commercial 

landlord-tenant, telecommunication, intellectual property, and various other forms of 

complex business disputes. Ultimately, Mr. Roche is a trial attorney though his expertise 

is in conflict resolution, whether by prevailing in court or negotiating the best possible 

resolution out of court. Mr. Roche is licensed to practice law in Virginia, Washington, 

D.C., and Maryland. He regularly handles litigation in the state and federal courts 
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throughout all three jurisdictions and he is often specially admitted to appear on behalf 

of clients in various courts and arbitration proceedings throughout the United States and 

Canada for specific matters as necessary. 

Mr. Roche was born and raised in the Washington, D.C. area, where he continues to 

reside with his wife and two sons. He obtained two Bachelor of Arts degrees from 

Georgetown University, a Juris Doctorate from the University of Richmond School of 

Law (where he served on the Law Review as Allen Chair Editor), and a Master of Laws 

(“LL.M.”) in Litigation and Dispute Resolution from The George Washington University 

Law School. Mr. Roche is also a graduate of the College of Trial Advocacy. 

Mr. Roche has been named among Virginia Business magazine’s “Legal Elite”, the 

Washington Post Magazine’s “Outstanding Young Lawyers,” and he has been elected 

as a “Super Lawyer” in Virginia, Maryland, and D.C. In his first year of eligibility, he 

achieved an AV-rating by Martindale-Hubbell, the highest available rating from the 

premier attorney rating database. Inclusion on these various lists means Mr. Roche is 

among those lawyers recognized by his peers as one of the best in the D.C. 

metropolitan region. 

Lacey Conn, Thomas, Thomas & Hafer, LLP 

Lacey is a partner in the Washington D.C. office. Prior to joining Thomas, Thomas & 

Hafer, LLP, Lacey worked for a large national insurer, during which time she tried over 

50 jury trials and obtained her Chartered Property Casualty Underwriter (CPCU) 

designation. 

 

Lacey devotes most of her practice to representing insurers and their insureds in 

litigation in cases involving motor vehicle accidents and premises liability. Lacey also 

has defended railroads against claims brought by employees and third parties under the 

FELA. 

Lacey earned her B.S. at The Ohio State University and her J.D. at the University of 

Toledo College of Law. During law school, Lacey interned for Judge Jensen in the 
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Lucas County Court of Common Pleas in Toledo, Ohio, and was a member of the 

University of Toledo College of Law’s Trial Advocacy Team. She is admitted to practice 

in Virginia, Ohio, Maryland, and the District of Columbia. Lacey serves on the Board of 

the Fairfax Bar Association.  

Brian Goodman, Fairfax County Public Defender’s Office 

Brian Goodman is an Assistant Public Defender for the Fairfax County Public 

Defender’s Office. He joined the office in May 2011 after graduating from The George 

Washington University Law School in May of 2010. While studying, he worked at his 

current office, the Public Defender Service for the District of Columbia, a criminal 

defense firm in Fairfax, and the criminal section of the DC Law Students in Court Clinic. 

Upon graduation, he practiced court-appointed criminal law until a position opened at 

the Fairfax County Public Defender’s Office. In his time at the Public Defender’s Office, 

he has represented thousands of clients, charged with everything from trespassing to 

murder. 
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