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Public Comments From the Criminal Bureau: Navigating the Unchartered Waters
of Professional Conduct Rule 3.6

By: Attorney Michael A. Delaney

Circe: When your crew have taken you past these Sirens, | cannot give you
coherent directions as to which of two courses you are to take; | will lay the two
alternatives before you, and you must consider them for yourself. . .

Ulysses: Then we entered the Straits in great fear of mind, for on the one hand
was Scylla, and on the other dread Charybdis kept sucking up the salt water.

The Odyssey by Homer, Book XII?
[. INTRODUCTION

Prosecutors in the Criminal Bureau are routinely called upon to make public statements
about criminal cases and investigations. In doing so, we are called upon to navigate a
narrow and difficult course between competing interests of paramount importance to a
free and democratic society. On the one hand, the public holds an important right to
obtain information about criminal acts that occur in New Hampshire, and it has a vested
interest in monitoring the conduct of law enforcement authorities by questioning
prosecutors.® On the other hand, as a minister of the court, a prosecutor has an ethical
obligation to protect a defendant's constitutional right to a fair trial and impartial jury
uninfluenced by adverse pre-trial publicity.*

Often, these competing interests clash during high-profile cases handled by the Criminal
Bureau. The Criminal Bureau consists of a Public Integrity Crime Unit, a Drug
Prosecution Unit, a Medicaid Fraud Unit, an Appellate Unit, an Economic Crime Unit
and a Homicide Unit. Among its responsibilities, the Criminal Bureau investigates and
prosecutes crimes committed by public officials and fiduciaries, major drug cases,
healthcare fraud cases, homicides and complex financial crimes.® With the proliferation
of print and broadcast media sources, and the growing regional coverage of major
crimes in New Hampshire, the demand upon prosecutors in the Criminal Bureau to
make public statements has increased sharply.® While the media has recognized the
concerted efforts of the Attorney General's Office to uphold First Amendment rights,” the
office also receives regular criticism from journalists who perceive a persistent, tight-
lipped approach by prosecutors in response to trial publicity.®

Rule 3.6 of the New Hampshire Rules of Professional Conduct limits a lawyer's free
speech rights and sets forth a lawyer's ethical duties when making extrajudicial
statements.? The ABA Model Code Comments following the Rule, which were included
to "compare counterparts to the Model Code,"*° expressly acknowledge "the difficulty in
striking a balance between protecting the rights to a fair trial and safeguarding the right



of free expression."**Lawyers look to this Rule for guidance to assist them in balancing
the interplay between these competing rights, interests and responsibilities. A violation
of the Rule subjects a lawyer to professional discipline,*? and absent appropriate
safeguards to cure a severe transgression, it could also impact a criminal defendant's
Sixth Amendment rights.**

Yet, New Hampshire lawyers remain largely puzzled and divided about what the Rule
actually says, and to what extent it limits public commentary about pending judicial
proceedings. The New Hampshire Supreme Court has not had occasion to interpret
Rule 3.6. In contrast to some other rules, there are no New Hampshire Comments to
Rule 3.6 to offer guidance for interpretation.'* Nor are there any Committee Notes to
Decisions following the Rule, which are designed to provide non-authoritative, selected
references to other authorities.’® The ABA Model Code Comments following the Rule do
not offer specific guidance.®

New Hampshire's Rule 3.6 was largely premised on the original 1983 version of the
ABA Model Rule 3.6.'" New Hampshire has not adopted any of the 1994 and 2002
revisions to Model Rule 3.6.'® Those changes were designed in part to rectify potential
constitutional inadequacies stemming from vague provisions set forth in the original
1983 Model Rule, as identified by the United States Supreme Court in

1991.*° Presently, the New Hampshire Supreme Court's Advisory Committee on the
Rules is conducting a comprehensive review and update of the New Hampshire Rules
of Professional Conduct, awaiting comments from the New Hampshire Bar Association's
Ethics Committee.?

This article discusses the ethical rules and constitutional provisions that govern a
prosecutor's professional responsibilities when making public statements. Section II.
outlines the special role of a prosecutor as a minister of justice and offers an historical
perspective of the regulation of trial publicity in criminal cases. Section Ill. provides an
overview and critique of New Hampshire Rule 3.6. Section IV. discusses the landmark
1991 United States Supreme Court decision in Gentile v. State Bar of

Nevada®! regarding attorney extrajudicial speech and evaluates its impact on New
Hampshire Rule 3.6. Section V. outlines post-Gentile amendments to Model Rule 3.6
adopted by the ABA and makes recommendations about which Model Rule
amendments should and should not be considered in New Hampshire. The article
concludes that New Hampshire lawyers need better guidance in seeking to comply with
New Hampshire Rule 3.6, and at times, the uncertainty about the meaning of New
Hampshire's Rule 3.6 has led prosecutors to be overly cautious and restrictive in
making extrajudicial statements about criminal proceedings.

II. AN HISTORICAL PERSPECTIVE ON THE REGULATION OF ATTORNEY
EXTRAJUDICIAL SPEECH

The existing restrictions on a prosecutor's right to publicly comment about a pending
criminal case or investigation trace their roots to the interplay between four important
principles in our criminal justice system: (1) the defendant's constitutional right to a fair



trial and impartial jury; (2) the special responsibilities of a prosecutor as a minister of
justice; (3) the ability of a State to regulate a lawyer's conduct as a condition of
practicing law; and (4) the First Amendment right to freedom of expression as a means
of fostering an open and accountable government.

A. The Defendant's Right to a Fair Trial and Impartial Jury

A criminal defendant is guaranteed a fair and impatrtial jury by the Sixth Amendment of
the United States Constitution, as made applicable to New Hampshire through the
Fourteenth Amendment.?? The United States Supreme Court has described the right to
a fair trial as "the most fundamental of all freedoms."?® In 1907, Justice Holmes declared
that "[t]he theory of our system is that the conclusion to be reached in a case will be
induced only by evidence and argument in open court, and not by any outside influence,
whether of private talk or public print."**

Part 1, article 15 of the New Hampshire Constitution also guarantees this same

right.? Inside the courtroom, New Hampshire law provides that "[i]f it appears that any
juror is not indifferent, he shall be set aside on that trial."*°But as early as 1853, in the
case of Cochecho R.R. v. Farrington, the New Hampshire Supreme Court also
recognized that influences stemming from outside of the courtroom might also threaten
the right to fair public trial.?” Justice Eastman predicted that "[a]s the population of some
of our smaller counties becomes more dense, and the business interests of the larger
towns and cities become more intimately connected with the remote sections of the
counties, so that excitements, partialities and prejudices may generally pervade society,
it will be more difficult to obtain impartial juries, and still more difficult to satisfy parties
that they have had fair trials."?®

In two criminal cases, the New Hampshire Supreme Court has considered the potential
impact of adverse trial publicity on a defendant's right to a fair trial and impartial jury.

In State v. Smart, the Court rejected the defendant's argument that pretrial publicity and
widespread media coverage of her murder trial had presumptively prejudiced her right
to a fair and impartial jury. ° The Court credited the trial court's careful efforts to ensure
selection of an impartial jury through intensive voire dire questioning, forceful juror
instructions to avoid media exposure, and effective control of the media in the
courtroom.*® In State v. Lamaan, the Court held that pretrial publicity about the
defendant, consisting of negative newspaper articles and repeated radio station news
releases, did not create inherent prejudice that prevented the defendant from receiving
a fair and impartial jury trial.** However, neither of these cases involved direct
allegations of prosecutorial misconduct regarding trial publicity and extrajudicial
statements.

B. Professional Restraints on Free Speech and The Special Responsibilities of a
Prosecutor

When an attorney makes an inappropriate extrajudicial statement about a defendant's
case, it has the potential to impact the trial court's ability to assemble an impartial jury.



As aresult, an attorney's First Amendment freedom to speak about an adjudicative
proceeding is limited by his or her professional obligations to the court. Justice Cardozo
stated that "[m]embership in the bar is a privilege burdened with conditions."* Inside the
courtroom, the rules of evidence and principles of relevance place rigid restrictions on
what an attorney may say, and when and how he or she may speak.* Similarly, outside
of the courtroom, the speech of a lawyer may be curtailed to an extent greater than an
ordinary citizen's.® In Gentile v. State Bar of Nevada, which is the leading United States
Supreme Court decision analyzing the regulation of attorney extrajudicial speech, Chief
Justice Rehnquist stated that "[lJawyers representing clients in pending cases are key
participants in the criminal justice system, and the State may demand some adherence
to the precepts of that system in regulating their speech as well as their

conduct."® Because lawyers have "special access to information through discovery and
client communications, their extrajudicial statements pose a threat to the fairness of a
pending proceeding since lawyer's statements are likely to be received as especially
authoritative."®

In particular, a prosecutor has the responsibility of a minister of justice and not simply
that of an advocate.?’Justice Sutherland's often-quoted passage from his 1935 decision
in Berger v. United States recognized that a prosecutor "is the representative not of an
ordinary party to a controversy, but of a sovereignty whose obligation to govern
impartially is as compelling as its obligation to govern at all; and whose interest
therefore in a criminal prosecution is not that it shall win a case, but that justice shall be
done. . .It is as much his duty to refrain from improper methods calculated to produce a
wrongful conviction as it is to use every legitimate means to bring about a just one."*®

Due to their unique role as both advocate and minister of justice, prosecutors are held
to even higher standards of conduct than other attorneys in guarding against the risks of
adverse trial publicity. For example, New Hampshire Rule 3.8(e) requires the
prosecutor, unlike other attorneys, to exercise reasonable care to prevent investigators,
law enforcement officers, employees, and other persons assisting or associated with the
prosecutor in a criminal case from making extrajudicial statements that a prosecutor
could not make under Rule 3.6.%° The ABA Ethics Committee and Criminal Justice
Section have stated that "because of a prosecutor's special power and visibility, a
prosecutor should use special care to avoid [adverse trial] publicity."*® Some courts and
commentators have argued that comments by prosecuting attorneys, in particular, have
the inherent authority of the government and are more likely to influence the public.** As
a consequence of these special responsibilities, most prosecutors are particularly
mindful that their public comments will be closely scrutinized by the court, attorney
disciplinary boards and criminal defendants.

C. The Origins of Professional Restraints On Attorney Extrajudicial Statements

Limiting extrajudicial speech to preserve a fair trial, however, must be accomplished in a
way that is consistent with the fundamental right to free expression under the First
Amendment.*? In constitutional terms, the restraint on attorney speech must be narrowly
tailored to achieve the State's legitimate interest in regulating the activity in question.*®



In 1908, the American Bar Association first attempted to reduce adverse trial publicity
caused by attorneys when it promulgated professional standards entitled the "Canons of
Professional Ethics."** Prior to adoption of the Model Code and Model Rules, New
Hampshire decisions cited the ABA Canons as authoritative ethical guidelines.**Canon
20 "[g]enerally. . .condemned" newspaper publications "by a lawyer" regarding a
pending case because such publications "may interfere with a fair trial in the courts and
otherwise prejudice the due administration of justice."*® During the 1950's and 1960's,
the rapid growth of televised media coverage exacerbated the judiciary's concerns
about adverse pretrial publicity, and the United States Supreme Court reversed several
criminal convictions on the grounds that excessive trial publicity deprived the
defendants of due process rights.*’ In the seminal case of Sheppard v. Maxwell, the
United States Supreme Court reversed the murder conviction of Sam Sheppard
because his high-profile trial was pervaded by a media frenzy.*® The Supreme Court
noted that many of the prejudicial news items could be traced to the prosecution and the
defense, and the Court admonished the trial court for failing to effectively minimize
inflammatory publicity generated by the attorneys affiliated with the case.**The Supreme
Court advised courts to take affirmative steps to remedy harmful trial publicity, stating:

The courts must take such steps by rule and regulation that will protect their
processes from prejudicial outside interferences. Neither prosecutors, counsel for
the defense, the accused, witnesses, court staff nor enforcement officers coming
under the jurisdiction of the court should be permitted to frustrate its function.
Collaboration between counsel and the press as to information affecting the
fairness of a criminal trial is not only subject to regulation, but it is highly
censurable and worthy of disciplinary measures.>

This mandate led the ABA to develop more stringent standards to regulate extrajudicial
speech by attorneys. In 1968, the ABA introduced Criminal Justice Standards Relating
to Fair Trial and Free Press (the ABA Standards).*'Standard 1-1 stated that it was the
duty of a lawyer to prevent the release of information for dissemination that was
"reasonably likely to interfere with a free trial.">* Shortly thereafter, the ABA also
promulgated the Model Code of Professional Responsibility of 1969 (the Model
Code).>® The Model Code contained Disciplinary Rule 7-107, which established
mandatory guidelines governing a lawyer's ability to make extrajudicial

statements.> New Hampshire adopted the Model Code in 1974.%°

However, the 1970's ushered in a backlash against these new ethical rules, as several
courts strongly criticized the restrictions as running afoul of First Amendment
protections by imposing vague and overbroad restrictions on attorney speech.>® The
United States Supreme Court noted that "[ijn the overwhelming majority of criminal
trials, pretrial publicity presents few unmanageable threats to this important right [to a
fair trial and impartial jury]."’ In response to these decisions, the ABA revised the
Standards pertaining to extrajudicial statements by attorneys in 1978.% In its
Introduction, the revised Standards noted that "[t]he profound concern for fairness to the
criminal defendant reflected in Sheppard has led to a serious distortion of first
amendment values in high-publicity cases."® The revised Standards indicated that its



restrictions were no longer "categorical in nature," casting aside the prior, more
encompassing regulation of all attorney speech that was "reasonably likely to interfere
with a free trial." Instead, the revised Standards embraced the more familiar First
Amendment principle of restricting only extrajudicial statements that presented a "clear
and present danger to the fairness of the trial."®°

Finally, in 1983, the ABA promulgated the Model Rules of Professional Conduct (the
Model Rules).®* Model Rule 3.6 was more protective of lawyer speech than Model Code
DR 7-107 in that Model Rule 3.6 only restricted extrajudicial speech that had a
"substantial likelihood of materially prejudicing” an adjudicative proceeding, as opposed
to the Model Code's "reasonable likelihood of prejudice" standard.®> New Hampshire,
along with 31 additional states, adopted Model Rule 3.6, either verbatim or with
insignificant variations.®®* New Hampshire Rule 3.6 became effective in 1986.%

[ll. AN OVERVIEW OF NEW HAMPSHIRE PROFESSIONAL CONDUCT RULE 3.6

New Hampshire Rule 3.6 has three subsections. Rule 3.6(a) sets forth the general rule
that regulates a lawyer's speech in adjudicative proceedings. Rule 3.6(b) lists areas of
public comment that "ordinarily” are prohibited under the Rule. Rule 3.6(c) contains
"safe harbor provisions" that recognize various circumstances where public statements
are authorized, irrespective of an analysis of prejudice under the first two subsections of
the Rule.

A. Subsection (a) - The General Rule

Subsection (a) announces the general standard applicable to lawyers making
extrajudicial statements:

A lawyer shall not make an extrajudicial statement that a reasonable person
would expect to be disseminated by means of a public communication if the
lawyer knows or reasonably should know that it will have a substantial likelihood
of materially prejudicing an adjudicative proceeding.®®

Three important considerations are contained within this subsection. First, the Rule only
applies if "a reasonable person” would expect the extrajudicial statement to be
disseminated by means of a public communication. There is no restriction on a lawyer's
private speech or non-private speech that the lawyer should not have expected to be
disseminated by means of a public communication.®® That speech provides minimal risk
of undermining the objective of the Rule, which is aimed at regulating speech that would
either influence the actual outcome of the trial, or otherwise, would be likely to prejudice
the jury venire even if an untainted panel could ultimately be found.®’

Second, under New Hampshire Rule 3.6(a), if there exists an objective expectation of
dissemination by means of a public communication, the Rule announces the
"substantial likelihood of material prejudice test" for determining when the content of a
lawyer's speech is restricted. This standard regulates a lawyer's speech more



restrictively than the regulation of media speech during adjudicative proceedings®® or
the regulation of a lawyer's speech in other non-adjudicative contexts, such as attorney
business advertisements.®® In Gentile, a deeply divided Court upheld the
constitutionality of this standard as it pertains to lawyers who actually participate in a
pending proceeding, and it ruled that the First Amendment does not require a
heightened "clear and present danger of prejudice standard" in this context.”® Under this
standard, discipline may be imposed regardless of whether a particular statement, in
retrospect, actually prejudiced a particular proceeding.”

Third, New Hampshire Rule 3.6 applies to all New Hampshire lawyers, whether or not
the lawyer is affiliated with the adjudicative proceeding at issue.’? In contrast, the 1994
amendment to subsection (a) of Model Rule 3.6, which has not been adopted in New
Hampshire, limits the Model Rule's application to a lawyer who "is affiliated with or has
participated in the investigation or litigation of a matter."” In Gentile, the United States
Supreme Court declined to express an opinion "on the constitutionality of a rule
regulating the statements of a lawyer who is not participating in the pending case about
which the statements are made."”* With the proliferation of media "legal commentators,"
and ongoing concerns about their impact on the integrity of the entire profession,’® the
enforceability of New Hampshire Rule 3.6 to discipline the speech of attorneys
unaffiliated with a case is ripe for lively debate. Given the ongoing questions about the
constitutionality of restricting the speech of legal commentators, some scholars have
urged the ABA to adopt a "voluntary" code of ethics to govern them.”®

B. Subsection (b) - Areas of Public Comment That Are Ordinarily Prohibited

New Hampshire Rule 3.6(b) provides five categories of extrajudicial statements that
"ordinarily [are] likely" to have a substantial likelihood of materially prejudicing an
adjudicative proceeding.”” The examples in subsection (b) only pertain to certain types
of adjudicative proceedings, including civil jury trials, criminal matters, or any other
proceeding that could result in incarceration.”® Under New Hampshire Rule 3.6(b),
statements are ordinarily likely to have such an effect if they relate to:

1. the character, credibility, reputation or criminal record of a party, suspect in a
criminal investigation or witness, or the identity of a withess, or the expected
testimony of a party or witness;

2. in a criminal case or proceeding that could result in incarceration, the possibility
of a plea of guilty to the offense or the existence or contents of any confession,
admission, or statement given by a defendant or suspect or that person's refusal
or failure to make a statement;

3. the performance or results of any examination or test or the refusal or failure of a
person to submit to an examination or test, or the identity or nature of physical
evidence expected to be presented;

4. any opinion as to the guilt or innocence of a defendant or suspect in a criminal
case or proceeding that could result in incarceration; or



5. information the lawyer knows or reasonably should know is likely to be
inadmissible as evidence in a trial and would if disclosed create a substantial risk
of prejudicing an impartial trial.”

However, an extrajudicial statement that falls into one of these areas does not
categorically result in a violation of the Rule. The ABA has commented that "there is no
bright-line rule for determining when an extrajudicial statement is proper."®® Certain
factors have been identified to assist in the evaluation of whether a lawyer's extrajudicial
statement violates the Rule, including the type of proceeding involved,®* whether the
information was otherwise available in the public domain,®* the timing of a lawyer's
extrajudicial statement,®® and the lawyer's intent in making the statement.®*

C. Subsection (c) - The Safe Harbor Provisions

Notwithstanding subsections (a) and (b), New Hampshire Rule 3.6(c) describes
categories of statements that a lawyer may state "without elaboration" and without
risking professional discipline.®> The provisions under subsection (c) are known as "safe
harbors."® These safe harbor provisions are only available to a lawyer who is "involved
in the litigation or investigation of a matter."®’ Therefore, as drafted, subsection (c) does
not provide any safe harbors for the legal commentator. Curiously then, the Rule
restricts the speech of legal commentators to a greater extent than those who are
affiliated with a case. Under the safe harbor provisions, a lawyer involved in the case
may disclose without elaboration the following:

1. the general nature of the claim or defense;
2. the information contained in a public record;
3. that an investigation of the matter is in progress, including the general scope of
the investigation, the offense or claim or defense involved, and, except when
prohibited by law, the identity of the person involved;
the scheduling or result of any step in litigation;
a request for assistance in obtaining evidence and information necessary thereto;
a warning of danger concerning the behavior of a person involved, when there is
reason to believe that there exists the likelihood of substantial harm to an
individual or to the public interest; and
7. in acriminal case:
i.  the identity, residence and occupation and family status of the victim and
accused,
ii. if the accused has not been apprehended, information necessary to aid in
apprehension of that person;
iii.  the fact, time and place of arrest; and
iv.  the identity of investigating and arresting officers or agencies and the
length of the investigation.®®

o gk

These safe harbor provisions recognize that there are permissible areas of public
commentary by a lawyer that would not ordinarily present a substantial likelihood of



material prejudice, and in any event, should not be considered prohibited by the general
standard set forth in New Hampshire Rule 3.6(a).

IV. THE GENTILE DECISION AND ITS AFTERMATH

In 1991, although the landmark Gentile decision upheld the "substantial likelihood of
material prejudice” standard as a constitutionally permissible balance between First
Amendment rights and the state's interest in fair trials, it also raised serious questions
about whether the safe harbor provisions provide constitutionally adequate notice to
attorneys about what speech is permissible under the rule.®

A. Critiqgue of New Hampshire's Safe Harbor #1

By a 5-4 decision, the Gentile Court rejected Nevada's application of the safe harbor
provision that allowed public comment on "the general nature of the claim or
defense."®® Nevada's former Rule 177 contained the identical safe harbor provision
under current New Hampshire Rule 3.6(c).** The Nevada Supreme Court had imposed
a sanction against Gentile, a criminal defense attorney, for making extrajudicial
statements labeling the alleged victims in the case as "drug dealers" and "money
launderers" and blaming the alleged crime on the police.?’Gentile claimed that his
statements were protected by the safe harbor provision, which allowed him to comment
on the general nature of the defense without elaboration, even if the general statement
would have a substantial likelihood of materially prejudicing an adjudicative
proceeding.®® The opinion of the court decided that "[a]s interpreted by the Nevada
Supreme Court, the Rule is void for vagueness. . .for its safe harbor provision, Rule
177(3), misled [Gentile] into thinking that he could give his press conference without
fear of discipline."* The Court reasoned:

Given [the Rule's] grammatical structure, and absent any clarifying interpretation
by the state court, the Rule fails to provide "fair notice to those to whom [it] is
directed". [citations omitted]. A lawyer seeking to avail himself of [the Rule's]
protection must guess at its contours. The right to explain the "general" nature of
the defense without "elaboration™ provides insufficient guidance because
"general” and "elaboration” are both classic terms of degree. In the context
before us, these terms have no settled usage or tradition of interpretation in law.
The lawyer has no principle for determining when his remarks pass from the safe
harbor of the general into the forbidden sea of the elaborated.”</P>

In the absence of precise guidance, the Court noted that the safe harbor provision
"creates a trap for the wary as well as the unwary," as even lawyers who study the rule
and make a conscious effort at compliance can unwittingly face discipline.®® Moreover,
in the Court's view, the Rule was so imprecise that it created an "impermissible risk of
discriminatory enforcement."’

B. Critique of New Hampshire's Safe Harbor #2



The second safe harbor provision in New Hampshire Rule 3.6(c) authorizes extrajudicial
statements without elaboration on “information contained in a public record."*® Similarly,
there is no settled usage or interpretation in the law of what constitutes "information
contained in a public record.” There are widely disparate meanings of "public record"
espoused by learned experts in professional legal ethics. Broad definitions suggest that
the term applies to "anything that has been filed in the court” . . and "anything that has
been otherwise made public."**More narrow interpretations limit the term to information
in the public domain that exists prior to or separate fromthe investigation or prosecution
of the subject criminal matter.'® In New Hampshire, there are at least 4 somewhat
different definitions of the term "public record” contained in the New Hampshire Criminal
Code,'* the Right-To-Know law,*®? public records preservation laws,'*® and the Rules
of Evidence.'® The New Hampshire Rules of Professional Conduct provide no
guidance as to which definition, if any, controls.

Because there is no settled definition of "information contained in a public record," in the
recent case of Attorney Grievance Comm'n of Maryland v. Gansler, the Maryland Court
of Appeals held that this safe harbor provision likewise does not provide constitutionally
adequate guidance for determining which extrajudicial statements would qualify under
the safe harbor.'® The decision reversed, in part, sanctions imposed against a
Maryland prosecutor who had commented on a defendant's criminal record, admissions
and certain incriminating physical evidence.!*®The prosecutor believed that the safe
harbor applied because the topics had been previously reported publicly from other
sources of information. Absent advance notice to the prosecutor that his interpretation
was misguided, the Maryland court construed the phrase in its "broadest form as
applied to the prosecutor” to include "anything in the public domain, including public
court documents, media reports and comments made by police officers."°’However, for
future cases, the Court adopted a more restrictive definition, which defined "information
contained in a public record" as referring to "public government records - the records
and papers on file with a government entity to which an ordinary citizen would have
lawful access."% The court reasoned that a stricter definition of "public record" was
necessary to "prevent the 'public record’ exception from swallowing the rule,” and to
discourage attorneys from side-stepping the rule by encouraging non-lawyers to
publicize information so that attorneys can speak freely about it.*%

C. Critique of New Hampshire's Safe Harbor #3

Similarly, the third safe harbor in New Hampshire's 3.6 (c) allows a prosecutor to
acknowledge that an investigation is ongoing, and to comment on the "general scope”
of an investigation "without elaboration."*° This safe harbor provision uses the same
language and grammatical structure used in New Hampshire's safe harbor #1, which
was ruled unconstitutionally vague as applied by Nevada in Gentile.*** Therefore, it is
subject to the same critique.

When reviewing the discipline of attorneys for violations of other professional conduct
rules, the New Hampshire Supreme Court has been unsympathetic to arguments by
offending attorneys that the rules are written too broadly.**? In In Re Wehringer's Case,



when interpreting the Model Code, the Supreme Court noted that "[tlhe language of a
rule setting guidelines for members of the bar need not meet the precise standards of
clarity that might be required of rules of conduct for laymen."*** The Supreme Court
asked attorneys to remember that the rules are "written by and for

lawyers."*** However, when First Amendment principles are at stake, the regulation
must be narrowly tailored to meet the State's legitimate interest in limiting

speech,™® thus constitutionally mandating more clarity in drafting as compared to other
professional conduct rules.

V. POST-GENTILE AMENDMENTS TO MODEL RULE 3.6

The Gentile decision was followed by a flurry of legal commentary.**® In response to the
decision, the ABA appointed a committee to re-evaluate Model Rule 3.6,**" and in 1994,
it adopted a new version of Model Rule 3.6, which contained several significant
changes.*'® New Hampshire has not adopted any of the 1994 changes to Model Rule
3.6. A decade later, the New Hampshire Supreme Court's Advisory Committee on Rules
and the New Hampshire Bar Association's Ethics Committee will be considering
whether these post-Gentile amendments should be adopted in this State. The 1994
amendments to Model Rule 3.6 are evaluated below.

A. Relocation of "Ordinarily" Prohibited Statements From Text to Comment

The most important change in Model Rule 3.6 concerns the areas of public comment
that were "ordinarily" prohibited under the 1983 Model Rule. Five of the six categories
identified in the applicable subsection of the Model Rule were incorporated into New
Hampshire Rule 3.6(b).**° The 1994 Model Rule amendments remove that subsection
from the text of the Model Rule and include the language in the official comment to the
Rule, thus eliminating the pertinent language as controlling text and reducing it to
suggestive commentary. The revised Comment now identifies this list of statements as
topics which are "more likely than not" to have a material prejudicial effect, whereas the
more restrictive text of the 1983 version had indicated that the listed statements were
"ordinarily likely" to have such an effect.*?

The Model Rule appropriately re-casts these public statements as areas that are "more
likely than not" to have a material prejudicial effect, rather than areas that "ordinarily
[are] likely" to have such an effect. By doing so, the amended Model Rule recognizes
the logic of recent decisions, such as State v. Smart, which demonstrate that a trial
judge has significant flexibility to consider a wide variety of curative measures to counter
adverse pretrial publicity without irreconcilably prejudicing a defendant's right to a fair
trial. *** New Hampshire should adopt this amended language.

It is harder to justify removing this language from the text of New Hampshire Rule 3.6(b)
altogether. In New Hampshire, the introductory section of the Professional Conduct
Rules (entitled Scope) establishes that the text of each Rule alone is authoritative.
Comments are "intended as guides to interpretation."*?* Accordingly, if New Hampshire
followed suit with the ABA and relegated the controlling language from the text to a



comment, the identified areas of public comment would no longer have any direct
authoritative value for disciplinary purposes. The practical effect would be to entirely pull
the teeth from the text of the Rule.

At a time where attorneys genuinely seek more definitive guidance as to what speech is
restricted by the rule, it is hard to envision how removing the text altogether would result
in a more effective Rule. Indeed, several commentators have argued that the
ineffectiveness of the Rule stems precisely from the absence of clear boundaries
defining permissible extrajudicial statements.*?* As one commentator noted: "Model
Rule 3.6 . . .must better delineate what speech should be subject to restriction in trial
and pretrial contexts."*** Reducing areas of speech from the text to a comment might be
perceived as counterintuitive, and it could confuse practitioners already familiar with the
Rule, without substantially advancing First Amendment principles. While modifying the
language of the applicable standard is appropriate, the merit of adopting a complete
omission of text in favor of a comment is questionable.

B. The Retaliatory Exception: Codifying The Right To Reply

Another debatable change to the ABA Model Rule 3.6 is the addition of a right to reply
provision.*?® This provision authorizes a lawyer to make a statement “that a reasonable
lawyer would believe is required to protect a client from the substantial undue prejudicial
effect of recent publicity not initiated by the lawyer or the lawyer's client."***The ABA
Comment to the Model Rule states: "[w]hen prejudicial state ments have been publicly
made by others, responsive statements may have the salutatory effect of lessening any
resulting adverse impact on the adjudicative proceeding."*’

The retaliatory exception is ill-advised. When violations of New Hampshire Rule 3.6
occur, the responsibility to lessen "any resulting adverse impact on the adjudicative
proceeding" should rest with the trial judge, and not the attorneys. Indeed, endorsing
even a limited back-and-forth exchange of prejudicial statements otherwise violative of
the Rule is more likely to bias a jury than would permitting the trial judge to undertake
appropriate remedial measures. The trial court's arsenal of procedural tools to cure
potential prejudice is vast, including individual voiredire, change of venue, limitations on
media coverage, curative jury instructions, gag orders, contempt and professional
discipline.*?® The retaliatory exception is more likely to exacerbate adverse trial publicity
than limit it. *#°

C. The Amended Safe Harbors

The revised safe harbors in the Model Rule remain in the text of the Rule, but no longer
contain the phrases "without elaboration" and "general nature" that were ruled
unconstitutionally vague as applied in Gentile.***Otherwise, the revised Model Rule
retains these categories of protected statements. Thus, the text of the Model Rule now
contains only "ordinarily" permissible statements, but not "more likely than not"
prohibited statements. This revision has the effect of removing one of the principle
objections made by the Gentile court, which raised concerns that these safe harbors did



not provide clear notice to practitioners and might result in discriminatory
enforcement.’*

While these changes are necessary to overcome constitutionally deficient language
identified in Gentile, the revised Model Rule does not provide attorneys with more
practical guidance in determining what types of statements actually fall within the
acceptable categories.'* In this regard, New Hampshire should consider adding
Comments and Reporter Notes of Decisions to the Rule, which might assist
practitioners in defining terminology contained within these safe harbors.

D. Limiting Speech Restraints To Lawyers Affiliated With A Case

The revised Model Rule applies only to lawyers participating in or who have participated
in the investigation or litigation of the case, whereas the 1983 version applied to
comments made by any lawyer.'** The ABA Comment explains this revision by stating
that ". . . the public value of informed commentary is great and the likelihood of
prejudice to a proceeding by the commentary of a lawyer who is not involved in the
proceeding is small, . . ."*** If New Hampshire does consider this amendment in light

of Gentile and the ABA Comments, it should also consider whether additional New
Hampshire Comments should be drafted to guide legal commentators in New
Hampshire towards responsibly fulfilling their ethical duties as officers of the court.

E. The 2002 Model Rule Amendments

In 2002, the ABA amended Model Rule 3.6(a) to replace the "reasonable person”
standard with a "reasonable lawyer" standard.'® It determined that "lawyers should only
be subject to professional discipline when their judgments are unreasonably
inconsistent with those of their professional peers."**® The revised Model Rule 3.6(a)
also deleted the language "would expect" and replaced it with "knows or reasonably
should know."**” According to the Reporter's Explanation of Changes, no change in
substance was intended by this latter amendment. New Hampshire Rule 3.6 likewise
has not adopted these 2002 Model Rule amendments.

F. Local Prosecutorial Guidelines Are Needed to Foster Compliance

New Hampshire prosecutors do not benefit from any in-state policies or guidelines to
consult when making public statements. In contrast, federal prosecutors are assisted by
a United States Attorneys Manual, which provides detailed guidelines about handling
media relations and making public statements about pending criminal cases.'* The
National Prosecution Standards regarding public statements, promulgated by the
National District Attorneys Association, are of limited value to New Hampshire
prosecutors, as they diverge from New Hampshire Rule 3.6 in some respects.'*® New
Hampshire prosecutors should consider collaborative efforts to formulate statewide
policies and further educate prosecutors about New Hampshire Rules 3.6 and 3.8(e).

VI. CONCLUSION



Prosecutors who make public statements must fulfill an awesome responsibility. When a
prosecutor comments about a case, the pitfalls of steering off course in either direction
are severe. The risk of materially prejudicing a defendant's criminal trial tears at the very
fabric of our federal and state constitutional safeguards. Yet, any undue restriction of
prosecutorial commentary about criminal proceedings might undermine the fundamental
right to free speech and the role of a free press in serving as an important check on
government operations. Often, this balancing act must be undertaken on short notice,
with little sleep, under the pressure of intensive questioning from a skilled press.

With ongoing uncertainties about New Hampshire Rule 3.6, prosecutors have
understandably leaned significantly towards avoiding any risk of jeopardizing a
defendant's right to a fair trial and impartial jury. Some prosecutors continue to express
understandable reluctance to fall into what Justice Kennedy termed the "trap for the
wary." Prosecutors, who have carefully studied New Hampshire Rule 3.6 and endorse a
reasonable interpretation of the safe harbor provisions, still recognize that there is
substantial room for disagreement.

With the upcoming comprehensive review of the New Hampshire Rules of Professional
Conduct, we have an opportunity to offer better practical guidance to attorneys while
making necessary revisions to New Hampshire Rule 3.6. In turn, these efforts should
make this Rule more effective as an appropriate balance between all competing rights
and interests.
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