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JUSTICE LEONARD B. AUSTIN is a graduate of Georgetown University in
1974 and Hofstra University School of Law in 1977. Justice Austin
engaged in the private practice of law until his election to the
Supreme Court Bench in the Tenth Judicial District in 1998. He was
reelected in 2012. 

In his private practice, Justice Austin focused primarily on
complex commercial litigation, matrimonial and family matters,
personal injury and real estate matters. In 1980-81, he served as
counsel to the Speaker of the New York State Assembly. In that
capacity, he was assigned as counsel to the Agriculture and
Commerce and Industry Committees.

Upon his election to the Bench, Justice Austin was assigned to a
Dedicated Matrimonial Part in Suffolk County (1999) and a 
Matrimonial and Commercial Part in Nassau County (2000). In October
2000, and continuing until his elevation to the Appellate Division,
Justice Austin presided in a Commercial Part. He was selected to
serve as the Chairman of the Commercial Division Rules Committee
and authored the Uniform Commercial Division Rules (22 NYCRR
202.70). Since 2014, he has been a member of the Chief Judge’s
Commercial Division Advisory Council.

In March 2009, Justice Austin was appointed to the Appellate
Division for the Second Judicial Department by Governor David
Paterson.

Justice Austin is currently a member of the Pattern Jury
Instructions Committee. He has served on the Office of Court
Administration’s Matrimonial Practice and Commercial Division
Curriculum Committees. He is a member of the New York State,
Florida, Nassau County, Suffolk County, and New York State Women’s
Bar Associations. In addition, he was the President of the American
College of Business Court Judges, the Presiding Member of the
Judicial Section of the New York State Bar Association and the
President of the Theodore Roosevelt American Inn of Court.

Over the years, Justice Austin has authored several articles
dealing with Consumer Class Actions, Equitable Distribution and New
York City’s Forfeiture Law. He is a frequent lecturer in the fields
of appellate, commercial and matrimonial law and practice. Since
2002, he has been an Adjunct Professor of Law at the Maurice A.
Deane School of Law at Hofstra University.
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Matthew Flanagan is a 1989 graduate of Fordham 

University and received a Juris Doctorate degree from St. 

John's University School of Law in 1992. He is a skilled 

litigator with extensive trial and appellate experience in the 

area of legal malpractice defense, professional liability and 

general litigation. He has successfully argued numerous 

appeals in the Appellate Divisions for the First, Second and 

Third Departments, and New York’s highest court: the 

Court of Appeals.  

Mr. Flanagan has been named annually to the New 

York Super Lawyers list as one of the top attorneys in the 

New York Metropolitan area since 2012, and has been 

awarded a rating of AV PreeminentTM by Martindale-

Hubbell. The Rating is the Highest Possible Rating in both 

Legal Ability and Ethical Standards, and was awarded 

following a Peer Review Rating Process, which included 

surveys of judges and other attorneys. He has also been 

named annually as one of the top professional liability and 

legal malpractice defense attorneys on Long Island by 

LexisNexis Martindale-Hubbell, and has been given an 

AVVO rating of “Superb” (10.0 out of 10.0). 

Mr. Flanagan is admitted to practice before the Courts of 

the State of New York, the United States District Courts for 

the Southern and Eastern Districts of New York, and the 

United States Court of Appeals for the Second Circuit. He is 

a member of the American Bar Association, New York State 

Bar Association, the Nassau County Bar Association and 

the Theodore Roosevelt American Inn of Court.   

Mr. Flanagan is a frequent lecturer regarding legal 

malpractice prevention and defense, and ethics and 

professional liability.  
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Omid Zareh 

Mr. Zareh is a founding partner of Weinberg Zareh Malkin Price LLP.   

He focuses on the needs of executives and their companies in corporate planning 

and all phases of complex, commercial arbitration and litigation.  He advises in 

varied areas of law including attorney professional responsibility, technology, 

intellectual property, real property, and contractual and corporate disputes.  His 

clients range from law firms, entrepreneurs, start-up companies, established 

financial companies, and seasoned investors.    

Mr. Zareh is a member of the bars of New York State and New Jersey, as well as 

the Federal Circuit.  He is an active member of the NYU Law Alumni Association 

(a former Vice President), the Long Island Entrepreneurs Group where he serves as 

General Counsel currently, and the Nassau County Bar Association (former Chair 

of the Ethics Committee and former Co-Chair of the Intellectual Property 

Committee).  He also has participated in a number of community and professional 

organizations, and often lectures about the law.  Mr. Zareh also serves as an officer 

of real estate holding companies.  While attending New York University Law 

School, Mr. Zareh was the Legal Theory Editor of the Review of Law and Social 

Change. 
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Matthew K. flanaGan is a partner in the Jericho, NY law firm of  
Catalano, Gallardo & Petropoulos, LLP, where his practice is concentrat-
ed on the defense of legal malpractice and attorney liability matters. He 
is a frequent lecturer regarding ethics, legal malpractice defense, and 
professional liability matters. He is a graduate of St. John’s University 
School of Law.

Follow  
the  
Money
Escrow Accounts:  
The Dangers of Excessive 
Delegation and Deference
By Matthew K. Flanagan

Tending to a firm’s escrow account does not add to 
a firm’s profitability, and attorneys who can avoid 
dealing with their firm’s escrow accounts gener-

ally do so. Tasks associated with maintaining an escrow 
account are menial, often thankless and almost invariably 
non-billable. Many attorneys delegate such tasks to trusted 
staff members. Others defer to the firm’s managing partner 
or to partners who use the escrow account more frequently. 

Escrow account signatories who defer or delegate to 
others do so at their own peril. As the Court of Appeals 
reminded us in In re Galasso, “[f]ew, if any, of an attorney’s 
professional obligations are as crystal clear as the duty to 
safeguard client funds.”1 Although Galasso did not estab-
lish “a new or heightened degree of liability for attor-
neys,” the Court made it clear that, when client funds are 
involved, a “high degree of vigilance” is required.

Disciplinary proceedings against attorneys based on 
their failure to oversee escrow accounts or to review 
escrow account records are not uncommon. This article 
will discuss the rules governing escrow accounts and the 
extent to which tasks related to the maintenance of escrow 
accounts can be delegated. It will look at situations in 
which attorneys who are signatories on escrow accounts 
have been found to have breached their duty to safeguard 
client money by failing to detect misconduct by others  
who had access to the accounts. It will also address the 
oversight lessons to be learned from In re Galasso.

A Brief Review of the Rules Governing  
Escrow Accounts
Thorough and accurate recordkeeping for attorney 
escrow accounts “is the linchpin upon which [courts],  
clients and the public must rely to assure the preserva-
tion of funds belonging to clients or other persons in 

a lawyer’s possession.”2 That principle is embodied in 
Rule 1.15 of the Rules of Professional Conduct, which 
contains precise requirements regarding records that 
must be maintained for attorney escrow accounts. Pur-
suant to Rule 1.15(d), attorneys must maintain records 
of all deposits into, and withdrawals from, any escrow 
accounts. The records must “specifically identify the date, 
source and description of each item deposited, as well as 
the date, payee and purpose of each withdrawal or dis-
bursement.” The records must also identify all individu-
als for whom money is being held, the amount held for 
each individual, the date or dates on which the money is 
disbursed, to whom it was disbursed, and a description 
of each disbursement.3 The attorney must also maintain 
“all checkbooks and check stubs, bank statements, pre-
numbered canceled checks and duplicate deposit slips.” 
All entries in the records must, of course, be accurate. 

Failure to maintain records in accordance with the 
requirements of Rule 1.15 is deemed a violation of the 
Rules of Professional Conduct and will subject the attor-
ney to disciplinary proceedings.4

The Delegation of Bookkeeping Tasks  
for Escrow Accounts
For many firms, the task of maintaining books and 
records for an escrow account is more than one attorney 
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can handle. Some attorneys and firms, such as those who 
act as settlement agents for banks, can receive and disburse 
hundreds of thousands of dollars of client funds on a daily 
basis and, out of necessity, must delegate some bookkeep-
ing tasks associated with maintaining escrow accounts.

It is permissible to delegate banking and bookkeeping 
responsibilities for an escrow account to a non-attorney. 
The Court of Appeals said as much in In re Galasso,5 and 
Hon. A. Gail Prudenti, former Presiding Justice of the 
Appellate Division, Second Department, and currently 
the Chief Administrative Judge for the Courts of the State 
of New York, called the delegation of banking and book-
keeping responsibilities “perfectly permissible and often 
inevitable.”6 

The delegation of recordkeeping and other tasks 
relating to escrow accounts to others, be they lawyers 
or nonlawyers, must be done with care. Rule 5.3 of the 
Rules of Professional Conduct provides that “[a] law-
yer with direct supervisory authority over a nonlawyer 
shall adequately supervise the work of the nonlawyer, as 
appropriate,”7 and Rule 5.1 requires lawyers with man-
agement responsibility in a law firm to “make reasonable 
efforts” to ensure that other lawyers in the firm comply 
with the Rules.8

Complete deference to a co-signatory can lead to a 
disciplinary investigation when problems occur with the 
account. Under Rule 1.15(e), only attorneys can be signa-
tories on escrow accounts, but attorneys are not free to 
assume that, because a co-signatory is an attorney, he or 
she will abide by the requirements of Rule 1.15. Thus, an 
attorney can be subject to discipline even where he or she 
did not convert or commingle funds, was not aware that a 
co-signatory converted funds or mishandled the account, 
and reported the problem as soon as it was discovered. 
One such instance was seen in In re Cardoso.9 There, the 
respondent, a criminal attorney, left the handling of his 
firm’s escrow account to his partner, who handled real 
estate work. Upon discovering improprieties in his part-
ner’s handling of the account, the respondent dissolved 
the partnership and reported the matter to the Grievance 
Committee. However, because he had admittedly failed 
to review the firm’s financial and bookkeeping records 
for a year, a disciplinary proceeding was brought against 
him, and he received a public censure.  

The public censure in Cardoso was consistent with the 
discipline in other cases in which the offending attorney 
had no disciplinary history and the co-signatory’s misap-
propriation or mishandling of the account was reported 
promptly upon discovery.10

More egregious instances of attorneys relinquish-
ing control of escrow accounts have led to more serious 
discipline. The most extreme example is In re Duboff,11 
in which the attorney agreed to act as a mortgage loan 
settlement agent for Island Mortgage Network, which 
would later be shut down by federal authorities. Attorney 
Duboff permitted the comptroller of Island Mortgage to 

have exclusive control of his signature stamp and to issue 
all checks from the attorney’s escrow account using the 
stamp, with little or no supervision from Duboff. Dur-
ing the time that Island Mortgage controlled Duboff’s 
account, there were periods when the accounts had an 
insufficient balance to meet the attorney’s escrow obli-
gations, and more than one individual failed to receive 
loan closing funds disbursed from the account. Duboff 
received a five-year suspension based on a number of 
charges, including allowing a non-attorney to issue 
checks from his attorney escrow account, allowing the 
comptroller of Island Mortgage to issue checks from 
the account with little or no supervision and delegating 
responsibility to review monthly statements to others, 
without instructing them to advise him of any bounced 
checks, stop payment orders or negative balances.  

In re Galasso caused concern among some members 
of the Bar because the respondent attorney, who did not 
knowingly surrender control of his escrow account, was 
suspended when it was discovered that money had been 
stolen from the account by one of his employees. The 
respondent attorney, Galasso, had agreed to hold $4.8 
million in an interest-bearing escrow account on behalf 
of a client who was involved in a matrimonial proceed-
ing.12 Galasso and his partner completed an application 
to open an escrow account at a local bank, and Galasso 
gave the application to his office manager/bookkeeper, 
who also happened to be his brother.13 Galasso’s brother 
altered the application to include himself as a signatory 
and to permit Internet transfers.14 The brother proceed-
ed to withdraw more than $4 million from the account 
and concealed his transfers by having the bank send the 
actual account statements to a post office address, and 
then sending fabricated statements to the firm.15 The 
brother also had access to the firm’s primary escrow 
account and made unauthorized withdrawals of funds 
from that account as well, resulting in hundreds of 
thousands of dollars in losses for two of the firm’s other 
clients.16 

The disciplinary charges against Galasso were based 
on his failure to deliver the funds held in escrow to the 
firm’s client, and also on his failure to properly supervise 
his brother, a non-lawyer employee of his firm, in viola-
tion of Disciplinary Rule 1-104(d)(2), which was a prede-
cessor to Rule 5.3 of the Rules of Professional Conduct.17 
Galasso maintained that he did not knowingly relinquish 
control over his firm’s escrow account, that he periodi-
cally reviewed documents showing the balances in the 
firm’s escrow accounts and that he unwittingly relied on 
the fabricated bank statements created and sent to him by 
his brother. He also pointed out that the district attorney 
who prosecuted his brother had submitted a letter stating 
that no one else at the firm knew of Galasso’s brother’s 
thefts and that nothing in the fabricated documents cre-
ated by Galasso’s brother would have raised any suspi-
cions about the accounts. 
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to those records. The corresponding bank statements must 
also be reviewed. Although, as Galasso demonstrates, those 
statements can be manipulated, it is more time-consuming 
and requires a more sophisticated thief, and there are ways 
to ensure the accuracy of the statements (by, for example, 
reviewing the statements online). 

Have Direct Contact With Your Bank
The second post-theft measure taken by Galasso’s firm, 
and tacitly endorsed by the Court, was creating direct 
contact with the firm’s bank.27 Galasso’s brother was 
permitted to open the accounts himself, and thus, unbe-
knownst to Galasso, was able to have himself placed on 
one of the escrow accounts as a signatory.28 He was also 
able to submit an application that permitted Internet 
transfers from the fund, even though the original applica-
tion signed by Galasso did not permit such transfers.29

Once the escrow account was opened, Galasso’s broth-
er became the “conduit for information from the firm’s 
bank.”30 If deposits were to be made, it was the brother 
who made them. When a discrepancy regarding the inter-
est rate was raised by the accountant for the matrimonial 
client for whom the $4.8 million was being held, Galasso 
assigned his brother to address it with the bank.31 Coun-
sel for the Grievance Committee argued that, had Galasso 
made a single call to the bank when the discrepancy was 
pointed out, the fraud would have been detected and the 
theft of $3 million would have been prevented.32

Direct contact with the bank can consist of noth-
ing more than personally opening the firm’s escrow 
account and then periodically reviewing account state-
ments online. The Court of Appeals did not suggest 
that the attorney himself must personally deposit each 
check at the local branch of his bank, but if any questions 
relating to the account are raised, either by the client, a 
staff member or an outside auditor, the attorney himself 
should contact the bank.

Make a Big Deal About Any Discrepancy
“A discrepancy in an escrow account should, at a mini-
mum, be alarming to a reasonably prudent attorney.”33 
So said the Court of Appeals in Galasso, and it may be the 
most instructive statement in the decision. The Grievance 
Committee’s counsel argued that, when the discrepancy 
was noted by the client’s accountant, Galasso asked his 
brother to investigate it and then took no steps to verify 
his brother’s explanation.34 That failure, according to the 
Grievance Committee, was part of the reason that the 
brother’s wrongdoing continued to go undetected.35

Discrepancies in balances can and do occur frequently, 
and in most cases, they are the result of innocent errors. 
But attorneys should never assume that they are. Any 
discrepancy must be investigated thoroughly by the 
attorneys who are signatories on the account, not by a 
subordinate. Although the individual or individuals who 
are primarily responsible for bookkeeping tasks should 

Galasso was suspended by the Appellate Division, 
Second Department, for two years.18 After the Court of 
Appeals granted Galasso leave to appeal, several bar 
associations sought to file amicus curiae briefs in support 
of Galasso’s appeal, with some asserting that strict liabil-
ity had been imposed and others asserting that suspen-
sion was too harsh a penalty.19 The Court of Appeals, 
in affirming the charges against Galasso, rejected the 
arguments of Galasso and the bar associations and found 
that Galasso had “ceded an unacceptable level of control” 
over the firm’s escrow accounts to his brother.20

The Lessons of Galasso 
While some have maintained that the Court of Appeals’s 
decision in In re Galasso imposes a strict liability standard,21 
the Court did not establish liability without fault, and a 
closer look at the facts of Galasso confirms that. The deci-
sion simply reaffirms that an attorney’s fiduciary duty to 
safeguard client funds is non-delegable, and that attorneys, 
while delegating tasks associated with the maintenance of 
escrow accounts, cannot ignore their obligation to oversee 
the account and supervise those with access to it.

Nor did the Court impose financially onerous require-
ments on attorneys who safeguard client funds, as others 
have maintained.22 To the contrary, the Court suggested 
specific oversight measures which, for most attorneys 
and firms, should not result in significant added costs or 
expenditures of time. 

The oversight measures suggested by the Court were 
those taken by Galasso’s firm after the thefts – measures 
which, the Court said, would have “mitigated, if not 
avoided, the losses,” if they had been implemented ear-
lier.23  The suggested measures, and the other lessons of 
Galasso, are outlined below.

Perform Periodic Reviews and Look Beyond Your 
Firm’s Internal Records 
Galasso’s brother had access to both the special escrow 
account created for the money held for the firm’s matri-
monial client and the firm’s primary escrow account, and 
he stole from both. While he fabricated bank statements 
for the former account to conceal his thefts, he did not 
have to do so for the primary account because no one 
ever asked him for the bank statements for that account.24 
He prepared documents purportedly reflecting the bal-
ance in the primary escrow account, without providing 
the corresponding bank statements.25 

“Personal review of the bank statements” was one 
of the post-theft measures adopted by the firm that the 
Court said might have prevented the thefts.26 The Court 
did not specify how frequently account records should be 
reviewed, but it is suggested that escrow accounts should 
be reviewed monthly or quarterly. Although the periodic 
reviews should include an examination of internal records 
reflecting deposits and disbursements and the information 
required by Rule 1.15(d), the reviews should not be limited 
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8. 22 N.Y.C.R.R. § 1200.5.1(b)(1).

9. 152 A.D.2d 157 (2d Dep’t 1989).

10. See, e.g., In re Marshburn, 70 A.D.3d 231 (1st Dep’t 2009); In re Linn,  
200 A.D.2d 4 (2d Dep’t 1994).

11. 21 A.D.3d 206 (2d Dep’t 2005).

12. 19 N.Y.3d at 691.

13. Id. at 692.

14. Id.

15. Id.

16. Id. at 692–93.

17. 94 A.D.3d 30, 31–38 (2d Dep’t 2012).

18. Id. at 37.

19. See Andrew Kershner, Bars Rally Around Suspended Attorney, N.Y.L.J., 
Mar. 29, 2012.

20. 19 N.Y.3d at 694.

21. Id. 

22. Compare David S. Hammer & Richard M. Maltz, Escrow Accounts After 
“Galasso”: You Are Your Brother’s Keeper, N.Y.L.J., July 29, 2014 (arguing that 
Galasso “imposes (or appears to impose) a heavy new burden of financial 
oversight”).

23. Galasso, 19 N.Y.3d at 694.

24. See Brief for Petitioner-Respondent Grievance Committee for the Ninth 
Judicial District in Matter of Galasso, dated July 31, 2012 (Grievance Commit-
tee Brief) at pp. 43–47.

25. Id.

26. Galasso, 19 N.Y.3d at 694.

27. Id.

28. Id. at 692.

29. Id.

30. Grievance Committee Brief at p. 51.

31. Id. at p. 37.

32. Id. at p. 36.

33. Galasso, 19 N.Y.3d at 695.

34. Grievance Committee Brief at p. 37.

35. Id.

36. Galasso, 19 N.Y.3d at 695.

be consulted, they should not be relied on to conduct 
any investigation themselves. The discrepancy could be 
an indication of wrongdoing by those individuals, or 
incompetence. In either case, it is a potential problem for 
the signatory attorneys who, unlike the subordinate, are 
the ones charged with the fiduciary duty.36

Conclusion 
When money goes missing from an attorney’s escrow 
account, the attorney will not find a sympathetic ear at 
the Appellate Division or the Court of Appeals. Attorneys 
must exercise vigilance in safeguarding client funds and 
ensuring that client funds are not lost because of the neg-
ligence or misappropriation of co-signatories or employ-
ees, or the criminal acts of others. If a client who entrusts 
money to an attorney loses that money, the Grievance 
Committee and the courts will focus squarely on the 
oversight measures the attorney had in place, as well as 
the training and supervision of staff members involved 
in the maintenance of the accounts. Reliable oversight 
measures will leave the attorney in a better position to 
defend, or even avoid, a disciplinary proceeding in the 
unfortunate event that money being held for a client is 
misappropriated or stolen by another but, more impor-
tant, the measures will help prevent client losses from 
occurring in the first place. n

1. In re Galasso, 19 N.Y.3d 688, 694 (2012).

2. In re Sack, 74 A.D.3d 1697, 1698 (3d Dep’t 2010).

3. 22 N.Y.C.R.R. § 1200.15(d)(1)(ii).

4. 22 N.Y.C.R.R. § 1200.15(j).

5. Galasso, 19 N.Y.3d at 695.

6. Hon. A. Gail Prudenti, Be Wary of Delegating Bank and Bookkeeping Respon-
sibilities, 35 Westchester B.J. 57, 58 (2008).

7. 22 N.Y.C.R.R. § 1200.5.3(a).
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PERSONAL & CONFIDENTIAL 

 

Respondent 

Address 

Address 

 

     Re:  File No.  

 

Dear  

 

  Please be advised that pursuant to the Dishonored Check Reporting Rules for Attorney 

Special, Trust and Escrow Accounts (22 NYCRR part 1300), this Committee has received from 

the Lawyer’s Fund for Client Protection a dishonored check report pertaining to an account 

purportedly maintained by you. The report (copy enclosed) reflects that the designated check[s] 

was/were drawn against insufficient available funds in an account related to your practice of law. 

 

 Based upon this information, this Committee has initiated a complaint and investigation, 

sua sponte, concerning your professional conduct pursuant to Section 1240.7 of the Rules for 

Attorney Disciplinary Matters (22  NYCRR  part 1240 et seq.).  As part of this investigation, you 

are hereby requested to submit to the undersigned, within twenty  (20) days of your receipt of 

this letter, your written answer, setting forth any explanation of the circumstances which caused 

the subject check[s] to be drawn against insufficient funds.  With your answer, you are requested 

to produce the following required bookkeeping records, as specified in the Rules of Professional 

Conduct (22 NYCRR part 1200 [Rule 1.15]), for the six (6) months preceding the date that the 

check in question was dishonored (copies of the records will suffice at this time): 

 

 1. Records of all deposits in and withdrawals from the account, which specifically 

identify the date, source and description of each item deposited, as well as the 

date, payee and purpose of each withdrawal or disbursement; 

 

 2. A record showing the source of all funds deposited in the account, the names of 

all persons for whom the funds are or were held, the amount of such funds, the 

description and amount, and the names of all persons to whom such funds were 

disbursed; and 

 

 3. All checkbooks and check stubs, bank statements, pre-numbered canceled checks 

(front and back), and duplicate deposit slips. 

 

 Please feel free to include with your answer any additional information or materials 

which you consider relevant. 

 

 [Also enclosed is a Background Questionnaire, which you are requested to complete and 

submit with your written answer.] 

 

 You are advised that an unexcused failure to timely respond or otherwise properly  

cooperate in this matter constitutes "professional misconduct" independent of the underlying 
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investigation.  In addition, an unexcused failure to produce the required bookkeeping records 

specified above may be deemed a violation of the Rules of Professional Conduct and may 

subject you to disciplinary proceedings (see 22 NYCRR part 1200 [Rule 1.15(i) and (j)]). 

  

       Very truly yours, 

 

 

 

Enclosure(s) 
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