TABLE 6 ~ EVERYBODY’S GOT SOMETHING TO HIDE EXCEPT ME AND MY
MONKEY - STATE v. RICHARDS

POTENTIAL ETHICAL CONSIDERATIONS

Rule 4.3, Dealing with Unrepresented Person:_

This rule requires that when dealing with an unrepresented person, an attorney
shall (a) not imply the lawyer is disinterested (b) correct misunderstandings regarding
the lawyer’s role, and (c) not give legal advice to the unrepresented person other than
advice to seek counsel. (See attached Rule)

Rule 4.1, Truthfulness in Statements to Others:

This rule requires that an attorney not make a false statement of a material fact or
law to a third person. It also requires that an attorney not fail to disclose a material fact
to a third person when disclosure is necessary to avoid assisting a criminal or
fraudulent act by a client unless prohibited by Rule 1.6, Confidentiality of Information.
(See attached Rule)

Rule 3.3, Candor Toward the Tribunal:

Among other things this rule provides that a lawyer shall not fail to disclose to
the tribunal legal authority in the controlling jurisdiction which the lawyer is aware of
and that is directly adverse to the position of the client and has not been disclosed by
opposing counsel. (See attached Rule)

Rule 4.4, Respect of Rights of Third Persons:

This rule provides that a lawyer shall not take any action that has the primary
purpose to embarrass, delay or burden a third person. (See attached Rule)
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Rule 4.3. Dealing With Unrepresented Person

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not
state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know
that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall
make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to
an unrepresented person, other than the advice to secure counsel, if the lawyer knows or
reasonably should know that the interests of such a person are or have a reasonable possibility of
being in conflict with the interests of the client.

[1]

[2]

2004 ABA Model Rule Comment

RULE 4.3 DEALING WITH UNREPRESENTED PERSON

An unrepresented person, particularly one not experienced in dealing with legal matters,
might assume that a lawyer is disinterested in loyalties or is a disinterested authority on
the law even when the lawyer represents a client. In order to avoid a misunderstanding, a
lawyer will typically need to identify the lawyer's client and, where necessary, explain that
the client has interests opposed to those of the unrepresented person. For
misunderstandings that sometimes arise when a lawyer for an organization deals with an
unrepresented constituent, see Rule 1.13(f).

The Rule distinguishes between situations involving unrepresented persons whose
interests may be adverse to those of the lawyer’'s client and those in which the person’s
interests are not in conflict with the client's. In the former situation, the possibility that the
lawyer will compromise the unrepresented person's interests is so great that the Rule
prohibits the giving of any advice, apart from the advice to obtain counsel. Whether a
lawyer is giving impermissible advice may depend on the experience and sophistication of
the unrepresented person, as well as the setting in which the behavior and comments
occur. This Rule does not prohibit a lawyer from negotiating the terms of a transaction or
settling a dispute with an unrepresented person. So fong as the lawyer has explained that
the lawyer represents an adverse party and is not representing the person, the lawyer may
inform the person of the terms on which the lawyer's client will enter into an agreement or



settle a matter, prepare documents that require the person's signature and explain the
lawyer's own view of the meaning of the document or the lawyer's view of the underlying
legal obligations.

Cite as N.h. R. Profl. Cond. 4.3
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Rule 4.1. Truthfulness in Statements to Others

in the course of representing a client a lawyer shall not knowingly:

(@)
(b)

make a false statement of material fact or law to a third person; or

fail to disclose a material fact to a third person when disclosure is necessary to avoid
assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule

1.6.

2004 ABA Model Rule Comment
RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS

Misrepresentation

(1]

[2]

A lawyer is required to be truthful when dealing with others on a client's behalf, but
generally has no affirmative duty to inform an opposing party of relevant facts. A
misrepresentation can occur if the lawyer incorporates or affirms a statement of
another person that the lawyer knows is false. Misrepresentations can also occur
by partially true but misleading statements or omissions that are the equivalent of
affirmative false statements. For dishonest conduct that does not amount to a false
statement or for misrepresentations by a lawyer other than in the course of
representing a client, see Rule 8.4.

Statements of Fact

This Rule refers to statements of fact. Whether a particular statement should be
regarded as one of fact can depend on the circumstances. Under generally
accepted conventions in negotiation, certain types of statements ordinarily are not
taken as statements of material fact. Estimates of price or value placed on the
subject of a transaction and a party's intentions as to an acceptable settlement of a
claim are ordinarily in this category, and so is the existence of an undisclosed
principal except where nondisclosure of the principal would constitute fraud.
Lawyers shouid be mindful of their obligations under applicabie law to avoid
criminal and tortuous misrepresentation.

Crime or Fraud by Client




[3] Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client in
conduct that the lawyer knows is criminal or fraudulent. Paragraph (b) states a
specific application of the principie set forth in Rule 1.2(d) and addresses the
situation where a client's crime or fraud takes the form of a lie or
misrepresentation. Ordinarily, a lawyer can avoid assisting a client's crime or fraud
by withdrawing from the representation. Sometimes it may be necessary for the
lawyer to give notice of the fact of withdrawal and to disaffirm an opinion,
document, affirmation or the like. In extreme cases, substantive law may require a
lawyer to disclose information relating to the representation to avoid being deemed
to have assisted the client's crime or fraud. If the lawyer can avoid assisting a
client's crime or fraud only by disclosing this information, then under paragraph (b)
the lawyer is required to do so, unless the disclosure is prohibited by Rule 1.6.

Cite as N.h. R. Prof'l. Cond. 4.1
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Rule 3.3. Candor Toward the Tribunal

(@) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false
statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to
the lawyer to be directly adverse to the position of the client and not disclosed by
opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or
a witness called by the lawyer, has offered material evidence and comes to know if
its falsity, the lawyer shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other
than the testimony of a defendant in a criminal matter, that the lawyer reasonably
believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal.

(c) Inan ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to
the lawyer that will enable the tribunal to make an informed decision, whether or not the
facts are adverse.

{(d)  The duties stated in paragraphs (a} and (b) continue to the conclusion of the proceeding
and apply even if compliance requires disclosure of information otherwise protected by
Rule 1.6.
Ethics Committee Comment

1. New Hampshire's Ruie reverses the order of ABA Model Rules (c) and (d). This
clarifies that a lawyer's disclosure obligation during an ex parte proceeding applies
even if the information provided to the tribunal would otherwise be protected by
Rule 1.6.




See Rule 3.9 regarding nonadjudicative proceedings.

Rule 3.3 as revised supersedes N.H. Ethics Opinion 1995-86/5, "Presentation of
False Evidence to a Tribunal by a Third Party Non-client"; see
http:/nhbar.org/pdfs/FO95-96-5.pdf, Revised Rule 3.3 requires disclosure of falsity
in circumstances where it was not required under the prior version of the rule. See
N.H. Ethics Opinion 2008-09 /3, "Remedial Measures Under Rule 3.3 7;
http://nhbar.org/uploads/pdf/EthicsOpinion2008-9-3.pdf.

(]

2]

[3]

2004 ABA Model Rule Comment
RULE 3.3 CANDOR TOWARD THE TRIBUNAL

This Rule governs the conduct of a lawyer who is representing a client in
the proceedings of a tribunal. See Rule 1.0(m) for the definition of “tribunal.”
It also applies when the lawyer is representing a client in an ancillary
proceeding conducted pursuant to the tribunal's adjudicative authority, such
as a deposition. Thus, for example, paragraph (a)(3) requires a lawyer to
take reasonable remedial measures if the lawyer comes to know that a
client who is testifying in a deposition has offered evidence that is false.

This Rule sets forth the special duties of lawyers as officers of the court to
avoid conduct that undermines the integrity of the adjudicative process. A
lawyer acting as an advocate in an adjudicative proceeding has an
obligation to present the client's case with persuasive force. Performance of
that duty while maintaining confidences of the client, however, is qualified
by the advocate's duty of candor to the tribunal. Consequently, although a
lawyer in an adversary proceeding is not required to present an impartial
exposition of the law or to vouch for the evidence submitted in a cause, the
lawyer must not allow the tribunal to be misled by false statements of law or
fact or evidence that the lawyer knows to be false.

Representations by a Lawyer

An advocate is responsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters
asserted therein, for litigation documents ordinarily present assertions by
the client, or by someone on the client's behalf, and not assertions by the
lawyer. Compare Rule 3.1. However, an assertion purporting to be on the
lawyer's own knowledge, as in an affidavit by the lawyer or in a statement in
open court, may properly be made only when the lawyer knows the
assertion is true or believes it to be true on the basis of a reasonably diligent
inquiry. There are circumstances where failure to make a disclosure is the
equivalent of an affirmative misrepresentation. The obligation prescribed in
Rule 1.2(d) not to counsel a client to commit or assist the client in
committing a fraud applies in litigation. Regarding compliance with Rule



[4]

[5]

[6]

[7]

[8]

1.2(d), see the Comment to that Rule. See also the Comment to Rule
8.4(b).
Legal Argument

Legal argument based on a knowingly false representation of law
constitutes dishonesty toward the tribunal. A lawyer is not required to make
a disinterested exposition of the law, but must recognize the existence of
pertinent legal authorities. Furthermore, as stated in paragraph (a}(2), an
advocate has a duty to disclose directly adverse authority in the controlling
jurisdiction that has not been disciosed by the opposing party. The
underlying concept is that legal argument is a discussion seeking to
determine the legal premises properly applicable to the case.

Offering Evidence

Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the
lawyer knows to be false, regardless of the client's wishes. This duty is
premised on the lawyer's obligation as an officer of the court to prevent the
trier of fact from being misled by false evidence. A lawyer does not violate
this Rule if the lawyer offers the evidence for the purpose of establishing its

falsity.

If a lawyer knows that the client intends to testify falsely or wants the lawyer
to introduce false evidence, the lawyer should seek to persuade the client
that the evidence should not be offered. If the persuasion is ineffective and
the lawyer continues to represent the client, the lawyer must refuse to offer
the false evidence. If only a portion of a witness's testimony will be false, the
lawyer may call the witness to testify but may not elicit or otherwise permit
the witness to present the testimony that the lawyer knows is false.

The duties stated in paragraphs (a) and (b) apply to all lawyers, including
defense counsel in criminal cases. In some jurisdictions, however, courts
have required counsel to present the accused as a witness or to give a
narrative statement if the accused so desires, even if counsel knows that
the testimony or statement will be false. The obligation of the advocate
under the Rules of Professional Conduct is subordinate to such
requirements. See also Comment [9].

The prohibition against offering false evidence only applies if the lawyer
knows that the evidence is false. A lawyer's reasonable belief that evidence
is false does not preclude its presentation to the irier of fact. A lawyer's
knowledge that evidence is false, however, can be inferred from the
circumstances. See Rule 1.0(f). Thus, although a lawyer should resolve
doubts about the veracity of testimony or other evidence in favor of the



9]

[10]

[11]

client, the lawyer cannot ignore an obvious falsehood.

Although paragraph (a)(3) only prohibits a lawyer from offering evidence the
lawyer knows to be false, it permits the lawyer to refuse to offer testimony or
other proof that the lawyer reasonably believes is false. Offering such proof
may reflect adversely on the lawyer's ability to discriminate in the quality of
evidence and thus impair the lawyer's effectiveness as an advocate.
Because of the special protections historically provided criminal defendants,
however, this Rule does not permit a lawyer to refuse to offer the testimony
of such a client where the lawyer reasonably believes but does not know
that the testimony will be false. Unless the lawyer knows the testimony will
be false, the lawyer must honor the client's decision to testify. See also
Comment [7].

Remedial Measures

Having offered material evidence in the belief that it was true, a lawyer may
subsequently come to know that the evidence is false. Or, a lawyer may be
surprised when the lawyer's client, or another witness called by the lawyer,
offers testimony the lawyer knows to be false, either during the lawyer's
direct examination or in response to cross-examination by the opposing
lawyer. In such situations or if the lawyer knows of the falsity of testimony
elicited from the client during a deposition, the lawyer must take reasonable
remedial measures. In such situations, the advocate's proper course is to
remonstrate with the client confidentially, advise the client of the lawyer's
duty of candor to the tribunal and seek the client’s cooperation with respect
to the withdrawal or correction of the false statements or evidence. If that
fails, the advocate must take further remedial action. If withdrawal from the
representation is not permitted or will not undo the effect of the false
evidence, the advocate must make such disclosure to the tribunal as is
reasonably necessary to remedy the situation, even if doing so requires the
lawyer to reveal information that otherwise would be protected by Rule 1.6.
It is for the tribunal then to determine what should be done - making a
statement about the matter to the trier of fact, ordering a mistrial or perhaps
nothing.

The disclosure of a client's false testimony can result in grave
consequences to the client, including not only a sense of betrayal but also
loss of the case and perhaps a prosecution for perjury. But the alternative is
that the lawyer cooperate in deceiving the court, thereby subverting the
truth-finding process which the adversary system is designed to implement.
See Rule 1.2(d). Furthermore, uniess it is clearly understood that the lawyer
will act upon the duty to disclose the existence of false evidence, the client



[12]

[13]

[14]

[15]

can simply reject the lawyer's advice to reveal the false evidence and insist
that the lawyer keep silent. Thus the client could in effect coerce the lawyer
into being a party to fraud on the court.

Preserving Integrity of Adjudicative Process

Lawyers have a special obligation to protect a tribunal against criminal or
fraudulent conduct that undermines the integrity of the adjudicative process,
such as bribing, intimidating or otherwise unlawfuily communicating with a
witness, juror, court official or other participant in the proceeding, unlawfully
destroying or concealing documents or other evidence or failing to disclose
information to the tribunal when required by law to do so. Thus, paragraph
(b) requires a lawyer to take reasonable remedial measures, including
disclosure if necessary, whenever the lawyer knows that a person, including
the lawyer's client, intends to engage, is engaging or has engaged in
criminal or fraudulent conduct refated to the proceeding.

Duration of Obligation

A practical time limit on the obligation to rectify false evidence or false
statemenits of law and fact has to be established. The conclusion of the
proceeding is a reasonably definite point for the termination of the
obligation. A proceeding has concluded within the meaning of this Rule
when a final judgment in the proceeding has been affirmed on appeal or the
time for review has passed.

Ex Parte Proceedings

Ordinarily, an advocate has the limited responsibility of presenting one side
of the matters that a tribunal should consider in reaching a decision; the
conflicting position is expected to be presented by the opposing party.
However, in any ex parte proceeding, such as an application for a
temporary restraining order, there is no balance of presentation by opposing
advocates. The object of an ex parte proceeding is nevertheless to yield a
substantially just resuit. The judge has an affirmative responsibility to accord
the absent party just consideration. The lawyer for the represented party
has the correlative duty to make disclosures of material facts known to the
lawyer and that the lawyer reasonably believes are necessary o an
informed decision.

Withdrawai

Normally, a lawyer's compliance with the duty of candor imposed by this
Rule does not require that the lawyer withdraw from the representation of a
client whose interests will be or have been adversely affected by the
lawyer's disclosure. The lawyer may, however, be required by Rule 1.16(a)
to seek permission of the tribunal to withdraw if the lawyer's compliance with



this Rule's duty of candor results in such an extreme deterioration of the
client-lawyer relationship that the lawyer can no longer competently
represent the client. Also see Rule 1.16(b) for the circumstances in which a
lawyer will be permitted to seek a tribunal's permission to withdraw. In
connection with a request for permission to withdraw that is premised on a
client's misconduct, a lawyer may reveal information relating to the
representation only to the extent reasonably necessary to comply with this
Rule or as otherwise permitted by Rule 1.6.

Cite as N.h. R. Profl. Cond. 3.3
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Rule 4.4. Respect for Rights of Third Persons

(@)

(b)

In representing a client, a lawyer shall not take any action if the lawyer knows or it is
obvious that the action has the primary purpose to embarrass, delay or burden a third
person.

A lawyer who receives materials relating to the representation of the lawyer's client and
knows that the material was inadvertently sent shall promptly notify the sender and shall
not examine the materials. The receiving lawyer shall abide by the sender's instructions or
seek determination by a tribunal.

Ethics Committee Comment

Paragraph (a) substantially differs from the ABA model rule by using the word "obvious" to
set a higher objective standard.

Paragraph (b) differs from the ABA model rule in three respects: the broader term
"materials” replaces "document;" the phrase "reasonably should know" is deleted setting
an objective standard for "knowledge"; and a second sentence is added. The second
sentence incorporates the New Hampshire Bar Association's Ethics Committee's June 22,
1994, Practical Ethics Article, "Inadvertent Disclosure of Confidential Materials." The
Committee concluded that notice to the sender did not provide sufficient direct guidance to
lawyers.

The term "materials” includes, without limitation, electronic data.

As to ABA Comments [2] and [3], see Ethics opinion 2008-9/4 discussing duties relating to
"metadata”; www.nhbar.org/legal-links/Ethics-Opinion-2008-09_04.asp.
ABA Comment to the Model Rules
RULE 4.4 RESPECT FOR RIGHTS OF THIRD PERSONS

[1]  Responsibility to a client requires a lawyer to subordinate the interests of others to
those of the client, but that responsibility does not imply that a lawyer may
disregard the rights of third persons. It is impractical to catalogue all such rights,
but they include legal restrictions on methods of obtaining evidence from third



persons and unwarranted intrusions into privileged relationships, such as the
client-lawyer relationship.

[2] Paragraph (b) recognizes that lawyers sometimes receive a document or
electronically stored information] that was mistakenly sent or produced by
opposing parties or their lawyers. A document or electronically stored information
is inadvertently sent when it is accidentally transmitted, such as when an email or
letter is misaddressed or a document or electronically stored information is
accidentally included with information that was intentionally transmitted. If a lawyer
knows or reasonably should know that such a document or electronically stored
information was sent inadvertently, then this Rule requires the lawyer to promptly
notify the sender in order to permit that person to take protective measures.
Whether the lawyer is required to take additional steps, such as returning the
document or electronically stored information, is a matter of law beyond the scope
of these Rules, as is the question of whether the privileged status of a document or
electronically stored information has been waived. Similarly, this Rule does not
address the legal duties of a lawyer who receives a document or electronically
stored information that the lawyer knows or reasonably should know may have
been inappropriately obtained by the sending person. For purposes of this Rule,
"document” [or electronically stored information includes in addition to paper
documents, email and other forms of electronically stored information, including
embedded data (commonly referred to as "metadata” that is subject to being read
or put into readable form. Metadata in electronic documents creates an obligation
under this Rule only if the receiving lawyer knows or reasonably should know that
the metadata was inadvertently sent to the receiving lawyer.

[3] Some lawyers may choose to return a document [ or delete electronically stored
information unread, for example, when the lawyer learns before receiving it that it
was inadvertently sent. Where a lawyer is not required by applicable law to do so,
the decision to voluntarily return such a document or delete electronically stored
information is a matter of professional judgment ordinarily reserved to the lawyer.
See Rules 1.2 and 1.4.

Cite as N.h. R. Prof'l. Cond. 4.4
History. Amended Nov.10, 2015., eff. Jan. 1, 2016.




