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Judicial Budget
Kentucky Judicial Pay
I. Current State of Kentucky Judicial Salaries
A. No raises for Kentucky’s 284 justices and judges in 2016-18 budget.
B. Since 2007, two years of 1% raises, two years of $400 raises.
C. KY judges among lowest paid in USA, lower than all surrounding states.
Source:  Justice Minton, 2016 State of Judiciary address
D. Pensions for some now in office.
E. New judges have 401K option only.

II. Kentucky Judicial Salaries 2016-2018
A. Justice Minton $140,508
B. Court of Appeals $130,048
C. Circuit judges and ALJs $124,620
D. 1,478 in state govt. and Louisville-area govt. made more.
E. That number is larger if include other areas of state.
Source:  http://opendoor.ky.gov/search/Pages/SalarySearch.aspx
			 http://datacenter.courier-journal.com/government/salaries/
III. How Do KY Judicial Salaries Compare?
A. The median annual Judge/Magistrate salary is $157,552, as of January 30, 2017, with a range usually between $154,541-$176,317.
B. Kentucky is below the bottom 10 percent.
C. KY ranks 48th for top judges, 38th appellate, 48th other judges
D. Average Annual Judicial Pay Increase – USA
1.	3.24% -- Pre-Recession, 2003-2007.
2.	2.26% -- Recovery, 2012-2016.
Source:  http://www1.salary.com/Judge-Magistrate-Salaries.html
Source:  http://www.ncsc.org/~/media/Microsites/Files/Judicial%20Salaries/JST-2017-layout.ashx
	 (Link from the National Center for State Courts)







Legislative Funds
Gideon v. Wainwright 
· The story of Clarence Earl Gideon specifically. 
· Poor drifter Arrested in Florida in 1961 – charged with felony breaking and entering into a pool hall ($5 and a few bottles of beer). A neighbor of the pool hall said he saw Gideon enter the building.
· Asked the judge to appoint counsel as he lacked the funds to hire counsel himself
· Under Florida Law, counsel could only be appointed to indigent defendants charged with a capital crime (1 of 15 states @ the time).
· Conducted his own defense – opening statement, cross-examined witnesses, presented his own witnesses. 
· ury found him guilty and he was sentenced to 5 years in prison.
· While in prison, he began reading law books in the prison library.
· Appealed to SCOTUS on grounds that his 6th Amendment right to counsel was denied.
· He wrote a letter himself from prison requesting certiorari. Florida opposed, stating that the Constitution does not apply to the State of Florida. Gideon argued – on his own – that the 14th Amendment applies the Constitution to the States.
· SCOTUS unanimously held that Gideon had a right to an attorney. 
· Appointed a lawyer, and got a new trial in Florida. Lawyer, Fred Turner, showed that the State’s key witness was lying. The jury found him Gideon not guilty.
· There are some beautiful parts of this unanimous opinion, highlight those.
· Held that the 6th Amendment applies to the states via the 14th Amendment.
· “[R]eason and reflection require us to recognize that in our adversary system of criminal justice, any person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him. This seems to us to be an obvious truth. Governments, both state and federal, quite properly spend vast sums of money to establish machinery to try defendants accused of crime. Lawyers to prosecute are everywhere deemed essential to protect the public's interest in an orderly society. Similarly, there are few defendants charged with crime, few indeed, who fail to hire the best lawyers they can get to prepare and present their defenses. That government hires lawyers to prosecute and defendants who have the money hire lawyers to defend are the strongest indications of the widespread belief that lawyers in criminal courts are necessities, not luxuries. The right of one charged with crime to counsel may not be deemed *377 fundamental and essential to fair trials in **1164 some countries, but it is in ours. From the very beginning, our state and national constitutions and laws have laid great emphasis on procedural and substantive safeguards designed to assure fair trials before impartial tribunals in which every defendant stands equal before the law. This noble ideal cannot be realized if the poor man charged with crime has to face his accusers without a lawyer to assist him.”

· Note that this only applied to felony cases.
· Follow up cases
· Argersinger v. Hamlin (1972) – extended to misdemeanor cases, not just felony (watershed decision). However, the line of demarcation was cases that actually lead to jail time.
· Scott v. Illinois (1979) – in many misdemeanor cases, the penalty is a fine. The fine in this case was $50. This case held that the right of counsel is only extended if the judge intends to affix a jail sentence if the Defendant is found guilty. The threat of jail time is not enough. 
· “We therefore hold that the Sixth *374 and Fourteenth Amendments to the United States Constitution require only that no indigent criminal defendant be sentenced to a term of imprisonment unless the State has afforded him the right to assistance of appointed counsel in his defense.”
· Strickland and Cronic Decided on the Same Day
· US v. Cronic (1984) – “The right to the effective assistance of counsel is thus the right of the accused to require the prosecution's case to survive the crucible of meaningful adversarial testing.”
· Unlike the Strickland test, the Cronic test does not require prejudice. Rather, prejudice is presumed where counsel has “failed in any meaningful sense to function as the government’s adversary.”
· However, Bell v. Cone (2002) limited this holding, requiring that an attorney “entirely fail[ed] to subject the prosecution’s case to meaningful adversarial testing.” In other words, the attorney’s failure “must be complete.” 
· Strickland v. Washington (1984) - in making a showing of deficient performance, the defendant must demonstrate that counsel's representation fell below an "objective standard of reasonableness."
· Shelton v. Alabama (2002) – involves suspended sentences. Extended the right to counsel to any cases involving the potential of jail time. Jail time in the form of a suspended sentence can never be imposed if counsel was not provided.

Kentucky Department of Public Advocacy
· Gholson v. Commonwealth, 212 S.W.2d 537 (Ky. 1948) – Kentucky Supreme Court held that an attorney must be appointed when a person accused of a felony is too poor to hire counsel.
· Bradshaw v. Ball, 487 S.W.2d 294 (Ky. 1972) – Kentucky Supreme Court held that forcing attorneys to represent indigents without compensation is an “intolerable condition.”
· Kentucky DPA formed on Sept. 22, 1972.

Any “needy” or “indigent” person charged with a crime which carries a penalty of jail time, or a fine of $500 or more, is entitled to public defender services. A “needy” or “indigent” person is one “who, at the time his need is determined, is unable to provide for the payment of an attorney and all other necessary expenses of representation.”[footnoteRef:1] [1:  Kentucky DPA. Must complete affidavit of indigency.] 

· 158,000 cases annually[footnoteRef:2] [2:  DPA Annual Report 2016.] 

· ~62k felony cases, ~54k misdemeanor cases[footnoteRef:3] [3:  Id.] 

· Funding
· Funding of $267 per trial court case.[footnoteRef:4] [4:  Id.] 

· Total State Criminal Justice Funding $1,475,655,265
· 36% Corrections, 26% Judiciary, 14% State Police, 7% Juvenile, 6% Prosecution, 3.51% DPA ($51,844, 765). 
· Number of New Cases Per Trial Attorney/yr = 460 (55% above national average).


Guardians Ad Litem

Funding and Payment for Services
1) If a person qualifies as indigent under Chapter 31 then attorney’s fee paid from a fund with the Finance and Administrative Cabinet. If a person is not indigent, then the petitioner pays the GAL.  
a) Forms are completed by GAL and distributed to court file, submitted to the judge to sign, The attorney will then submit the form to the finance cabinet who will order person/agency to pay the attorney fees.
i) http://finance.ky.gov/services/legalsvcs/Pages/GuardianAdLitem.aspx
2) There’s not a lot of uniformity for how this system works county to county. 
a) KRS 387.305 requires the GAL to be paid a reasonable fee. 
b) In some cases—issue of accountability. The fees are capped for up to $500 for a DNA/Termination of Parental Rights in circuit/family courts and up to $250 if district court. 
i) There are issues with attorneys putting in minimal amounts of work and obtaining the full amount of fees ($500/$250). This is a huge administrative cost on the court system.  
ii) Boone/Gallatin has adopted Court Rule 9-- The fee is based on: 
(1) The character of the litigation;
(2) The rights in controversy;
(3) The nature, duration and extent of the services;
(4) The responsibility, industry, diligence and accomplishment of the guardian;
(5) The general methods of evaluating attorney fees; and
(6) The allowance for services, if any, in the Court of Appeals.
so rather than a typical capped fee, there a number of factors for the judge to consider. 
c) In some districts- there are some motions circulating to declare KRS 620.100(1) unconstitutional because of different fees in family/circuit courts and district courts. The family court division is currently under the Circuit Court so GAL’s in these jx are able to earn $500. The allowable fee for cases in districts without a family court is capped at $250.  The motions are based on the equal protection clause of the 14th Amendment and the Kentucky Constitution. 
i) If these motions are successful, it may cost the State Revenue Dept. an additional $1 million dollars annually. 
d) In looking for a solution to these issues, might look at whether the capped fee or a new hourly rate would be most efficient for judicial economy purposes. 
i) What are pros/cons? 
(1) Pros: the GAL provides and important service to the court and should be compensated for their work. 
(2) Cons: Minimal work can be done and the appointed GAL can receive the full $500 fee; the GAL fee structure has not changed since at least 1999; the reasonable standard is fluid and can result in both over and under compensation
More cons: Domestic Violence, Adoption, and child victim statutes do not provide a specific method of payment for GAL; payment unclear.

The Death of the Commercial Docket

Sup R 49.01 Establishment of commercial docket
· [bookmark: _GoBack]A court of common pleas having six or more general division judges or located in a county having a population of three hundred thousand or more according to the latest federal decennial census may establish and maintain a dedicated docket to hear commercial litigation pursuant to Sup.R. 49 through 49.12. The docket shall be styled a “commercial docket.”
Sup R 49.05 Cases eligible for the commercial docket
· Jury/bench; injunction, TRO’s; class action; declaratory judgment; or derivative action, shall be eligible if the gravamen of the case relates to any of the following:
· (A) The formation, governance, dissolution, or liquidation of a business entity;
· (B) The rights or obligations between or among the owners, shareholders…;
· (C) Trade secret, non-disclosure, non-compete, or employment agreements…;
· (D) The rights, obligations, liability, or indemnity of an officer, director, manager, trustee, partner, or member of a business entity owed to or from the business entity;
· (E) Disputes between or among two or more business entities or individuals as to their business or investment … including without limitation the following:
· (1) Transactions governed by the uniform commercial code, except for consumer product liability claims …:
· (2) The purchase, sale, lease, or license of; a security interest in; or the infringement or misappropriation of patents, trademarks, service marks, copyrights, trade secrets, or other intellectual property;
· (3) The purchase or sale of a business entity or the assets of a business entity;
· (4) The sale of goods or services by a business entity to a business entity;
· (5) Non-consumer bank or brokerage accounts…;
· (6) Surety bonds and suretyship or guarantee obligations …given in connection with business transactions;
· (7) The purchase, sale, lease, or license of or a security interest in commercial property...:
· (8) Franchise or dealer relationships;
· (9) Business related torts…;
· (10) Cases relating to or arising under federal or state antitrust laws;
· (11) Cases relating to securities or relating to or arising under federal or state securities laws;
· (12) Commercial insurance contracts, including coverage disputes.
· A civil case shall not be eligible for assignment into the commercial docket of a court of common pleas pursuant to Sup.R. 49.07 if a labor organization is a party in the case, a governmental entity is other than a nominal party in the case, the case does not relate to any of the topics provided under Sup.R. 49.05, or the gravamen of the case relates to any of the following:
· (A) Personal injury, survivor, or wrongful death matters;
· (B) Consumer claims against business entities or insurers of business entities…:
· (C) Matters involving wages or hours, occupational health or safety, workers' compensation, or unemployment compensation;
· (D) Environmental claims, except those arising from a breach of contractual or legal obligations or indemnities between business entities;
· (E) Eminent domain;
· (F) Employment law cases, except those involving owners as described in Sup.R. 49.05(C);
· (G) Discrimination cases…;
· (H) Administrative agency, tax, zoning, and other appeals;
· (I) Petition actions in the nature of a change of name of an individual, mental health act, guardianship, or government election matters;
· (J) Individual residential real estate disputes, including foreclosure actions, or non-commercial landlord-tenant disputes;
· (K) Domestic relations, juvenile, or probate divisions of a court of common pleas;
· (L) Any matter subject to the jurisdiction of a municipal court, county court, mayor's court, small claims division of a municipal court or county court, or any matter required by statute or other law to be heard in some other court or division of a court;
· (M) Any criminal matter, other than criminal contempt in connection with a matter pending on the commercial docket.
Benefits of the Commercial Docket
· Improve Ohio’s overall business climate
· Expedited  Resolution of  Commercial Disputes
· Judges with an interest in and aptitude for commercial and corporate law
· Development of a body of commercial caselaw
Criticisms  of Commercial Docket
· Criteria for eligibility overly broad
· “Commercial” does not necessarily mean “Complex” 
· Opportunities for judge-shopping
· Because either party can move to have case transferred to commercial docket
· General objections to specialty dockets
· Judges are elected to handle all  cases
· Cases are, in fact, not disposed of more quickly
Demise of the Commercial Docket
· 2012 - Franklin County
· By a 9-8 vote of the sitting judges
· 2015 – Cuyahoga County
· Change to the rules
· Volunteer judges no longer randomly selected by peers on the bench
· Supreme Court subcommittee established to approve appointments
· Based on qualifications, such as experience with corporate and commercial matters
· Supreme Court Subcommittee rejected a candidate as not qualified
· The judges subsequently voted to disband the docket
· 2017 – Hamilton County
· Judge Beth Myers elected to Court of Appeals
· No judge volunteered to take on the responsibility
· Ohio Sup. R. 49.06
· If a vacancy … results in the court having only one commercial docket judge, and no other judge of the court volunteers to serve … the court shall terminate the commercial docket…



Tort Reform
Background
· 1986 Insurance “Crisis”
· HB 551 & Kentucky Insurance and Liability Task Force
· Zero evidence of “litigation explosion”
· Legislation enacted – Apportionment of Damages; Municipal Tort Claim Act
· Republican Control of Executive and Both House and Senate
· 2016 – SB6 – Medical Review Boards
· 2017 – Medical Review Boards
Kentucky Medical Association
· Tort Reform: KMA has long supported efforts to improve Kentucky’s medical liability climate. During the 2017 legislative session, tort reform will continue to be a top priority as KMA and other stakeholders, such as the Kentucky Hospital Association and the Kentucky Chamber of Commerce, advocate for common sense medical liability and lawsuit reform that will create a more fair and consistent climate for providers.
Kentucky Chambers of Commerce
· Tort Reform: “It is time for Kentucky to say enough is enough to the personal injury lawyers who prey upon our healthcare providers and cost the rest of us a lot of money.”
What will 2017 and 2018 Bring?
· Medical review panels
· Providing confidentiality for hospital staff peer review of doctors – Kentucky is one of only two states that doesn’t protect it;
· Medical malpractice review panels, which would screen claims against various medical providers, including hospitals. 
· The plaintiff and defendant would each nominate one doctor, and those doctors would select a third. The panel would hear evidence, then issue an opinion on whether negligence occurred and if it did, whether it caused the patient’s injuries. Regardless of the finding, the plaintiff could still file suit and proceed to trial, but the panel’s finding would be admissible.
· Medical review panels – Implications
· 180 days – is that feasible?
· Litigation of matter twice (review panel and jury panel)
· Perceived additional delays in access to justice system
· Caps on Damages
· State lawmakers are likely to delay consideration of damage caps until 2018 because approving them would require a constitutional amendment, which couldn’t be put on the ballot until next year, Senate Majority Leader Damon Thayer said. Kentucky’s Constitution says the General Assembly “shall have no power to limit the amount to be recovered for injuries resulting in death, or for injuries to person or property.”


Frivolous Lawsuits

Frivolous:
· Of little weight or importance. A pleading is “frivolous” when it is clearly insufficient on its face, and does not controvert the material points of the opposite pleading, and is presumably interposed for mere purposes of delay or to embarrass the opponent.  Frivolous pleadings may be amended to proper form, or ordered stricken, under federal and state Rules of Civil Procedure.

Frivolous appeal:
· One in which no justiciable question has been presented and appeal is readily recognizable as devoid of merit in that there is little prospect that it can ever succeed.  Brooks v. General Motors Assembly Division, Mo.App., 527 S.W.2d 50, 53
Source: Black’s Law Dictionary, Fifth Edition

Judicial Economy:

· Not all novel approaches or self-represented litigants = frivolous claims
· Query:  What tools do we practitioners have to aid our clients and the court in providing access to the courts and fairly dispensing justice [with its] limited resources? 
Rule 11

FRCP 11(b) By presenting to the court a pleading, written motion, or other paper—whether by signing, filing, submitting, or later advocating it—an attorney or unrepresented party certifies that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances:

(2) the claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument for extending, modifying or reversing existing law or for establishing new law;


(c) Sanctions.  … the court may impose an appropriate sanction on any attorney, law firm, or party that violated the rule or is responsible for the violation.

A law firm must be held jointly responsible for a violation committed by its partner, associate, or employee.

Rule 11 practice pointer

· A motion for sanctions must be made separately from any other motion and served under Rule 5. But, the motion must not be presented to the court if the challenged claim, paper, defense is withdrawn or corrected within 21 days after service.
· The court may, on its own, order a party, attorney, or law firm to show cause why conduct has not violated Rule 11.
· Sanction is to deter repetition of the conduct or comparable conduct.  The sanction may range from nonmonetary directives to payment of all or part of attorney fees and expenses directly resulting from the violation.
Rules 26, 30, and 37
· Sanction component in addressing discovery matters where there has been impediment, delay or frustration of fair discovery.  
28 U.S.C. § 1927 Liability for excessive costs

O.R.C. § 2323.52 Vexatious litigators

SCR 3.130(3.1) Meritorious claims and contentions

Review of in forma pauperis requests


Durrani 

Can We Increase Judicial Economy by Limiting the Scope of Discovery?
· Parties can use discovery to overwhelm adversaries with limited resources.
· This creates a barrier to justice for indigent people or those with limited resources.
· Look at amendments to Federal Rules
· Discovery limits include non-privileged information that is relevant and “proportional to the needs of the case.”
· Courts must consider, among others: 
· The importance of the issues at stake in action;
· The amount in controversy;
· the resources of the parties;
· the burden of production against its likely benefit;
· the parties’ relative access to information;
· Are these rules being duly considered in federal court? 
· Should similar limitations be placed in state court?
· Impact of litigation involving mass injuries to the court system
· Overview of medical malpractice litigation involving Dr. Durrani
· Update on the status of the litigation
· Ethical Considerations
· Judicial Economy and Impact on the Courts 
Practical considerations for improvement
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