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(7Y Exempt interstate and foreign
commerce in firearms and ammuni-
tion; and

(8) Restrictions on armor plercing
armmunition.

[T.D. ATF-270, 53 FR 10490, Mar. 31, 1988, as
amended by T.D. ATF-354, 68 FR 7112, BFeb.
14, 1994; T.D. ATF-363, 60 FR 17450, Apr, §,
1895; T, ATP-401, 43 ¥R 35532, June 30, 1998;
T.D. ATF-471, 67 FR 5425, Feb. 5, 2002)

§478.2 Relation to other provisions of
iaw.

The provisions in this part are in ad-
dition to, and are not in lisu of, any
other provision of law, or regulabions,
respecting commerce in firearms or
ammunition. For regulations applica-
ble to traffic in machine guns, destrue-
tlve devlces, ané certain other fire-
arms, see Part 479 of this chapter. For
statutes applicable to the registration
and licensing of persons engaged in the
basiness of manufacturing, importing
or exporting arms, ammunition, or im-
plements of war, see section 38 of the
Arms Export Control Act (22 U.S.C.
2778) and regulations thereunder and
Part 447 of this chapter. For stastutes
applicable to nonmailable firearms, see
18 U.8.C, 1715 and reguiations there-
under,

D, ATF-270, 53 FR. 10490, Max. 31, 19688}

Subpart B—Definitions

§478.11 Meaning of terms.

When used in this part and in forms
prescribed under this part, where not
otharwise distinctly expressed or mani-
festly incompatible with the intent
thersof, terms shall have the meanings
ascribed in this section. Words in the
plural form shall Ihciude the singular,
and vice versa, and words lmporting
the masculine gender shall include the
feminine, The terms ‘“‘includes” and
“incluading’” do not exclude other
things not enumerated which are in the
same general class or are otherwise
within the scope theresct.

Act. 18 U.8.C. Chapter 44,

Adjudicated as a menial defective. (a) A
determination by & court, board, com-
mission, or other lawful authority that
a person, as a result of marked sub-
normal intelligence, or mental illness,
incompetency, conditlon, or disease:
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(1) Is a danger to himself or to oth-
ers; or

(2) T,acks the mental capacity to con-
tract or manage his own affairs.

(b} The term shall include—

(1) A finding of insanity by a court in
a. criminal cass; and

(2) Those persons found incompetent
to stand trial or found not guilty by
reason of lack of mental responsibility
pursuant to articles 80a and 72b of the
Uniform Code of Military Justloe, 10
U.5.0. 8504, 876b.

Admitted to the United States for lawful
huniting or sporting purposes. (a) Is en-
tering the United States to participate
in a competbitive target shooting event
sponsorad by a national, State, or local
organization, devoted to the compefi-
tive use or other sporting use of fire-
arms; or

{b) Is entering the United Staies to
display firearms at a sports or hunting
trade show sponsored by a nadional,
State, or local firearms trade organiza-
tion, devoted to the compeibitive use or
other sporting use of firearms.

Alien, Any person not a cltizen or na-
tional of the United States.

Alien illegally or unlawfully in the
United States. Aliens who are uhlaw-
fully in the United States are not in
valld immigrant, nonimmigrant or pa-
role status. The bterm includes any
allen—

(a) Who unlawfully entered the
United States without inspection and
authorizaticn hy an immigration offi-
cer and whao has not been parcled into
the TUnithed States under section
212(dA)5) of the Immigration and Na-
tlonality Act (INA);

(b) Who 18 a nonlmmigrant and whose
authorized pericd of stay has expired or
who has violated the terms of the non-
innigrant category 1n which he or she
was admitted;

(¢) Paroled under INA secbion
212¢d)(5) whose authorized period of pa-
role has expired or whose parole status
has been terminated; or

(d) Under an order of deportation, ex-
clusion, or removal, or under an order
to depart the United B8tates volun-
tarily, whether or not he or she has left
the United States.

Ammunition. Ammunition or car-
tridge cases, primers, bullets, or pro-
pellent powder designed for use in any

103



§478.11

firearm other than an antigue firearm.
The term shaill nhot Include {a) any
shotgun shot or pellet not designed for
use as the single, compleie projectile
load for one shotgun hull or casing, nor
{h) any unloaded, non-metallic shotgun
hull or casing not having a primer,

Antique firearm. (a) Any firearm (in-
cluding any firearm with a matehlock,
flintlock, percussion cap, or similar
type of ignition system) manufactured
in or before 1898; and {(h) any replica of
any firearm described in paragraph (a)
of this deflnition if such replica (1) is
not designed or redesigned for using
rimfire or conventional centerfire fixed
ammunition, or (2} uses rimfire or con-
ventional centerfire fixed ammunition
which is no longer manufacbured in the
United States and which is not readily
available in the ordinary channels of
comimerclal trade.

Armoyr  plercing ammunition. Projee-
tiles or projectile cores which may be
used in a handgun and which are con-
structed entirely (excluding the pres-
ence of traces of other substances)
from one or a combination of tungsten
alloys, steel, iron, brass, bronze, beryl-
lium copper, or deplsted uranium,; or
full jacketed projectiles larger than .22
caliber deslgned and intended for use in
a handgun and whose jacket has a
welght of more than 25 percent of the
total welght of the projectile. The term
does not include shotgun shot required
by Federal or State environmental or
game regulations for hunting purposes,
frangible projectiles designed for tar-
get shooting, projectiles which the Di-
rector finds are primarily intended to
bhe uged for sporting purposes, or any
other projectiles or projectile coras
which the Director finds are intended
to be used for industrial purposes, in-
cinding charges used in oil and gas well
perforating devices,

ATF efficer. An officer or employes of
the Bareau of Alcchol, Tobacco and
Firearms (ATF) authorized to perform
any function relating to the adminis-
tration or enforcement of this part.

Business premises, The property on
which $he manufacturing or importing
of firearms or ammunition or the deal-
ing in firearms is or will be conducted.
A private dwelling, no part of which is
open to the public, shall not be recog-

27 CFR Ch. Il (4-1-03 Edition)

nized as coming within the meaning of
the term.
Chief, Nalional Licensing Cenier. The

ATF official respongible for the
issuance and renewal of licenses under
this part,

Collector. Any Dperson who acquires,
holds, or disposes of firearms as curios
or relics.

Coliection premises. The premises de-
seribed on 5he license of a collector as
the locasion at which he maintains his
collection of curdos and relics.

Commerce. Travel, frade, traffic, com-
merge, transportation, or communica~
tion among the several States, or he-
tween the Districs of Columbia and any
State, or between any foreigh country
or any tervitory or possession and any
State or the District of Columbia, or
between points in the same Sftate but
through any other State or the District
of Columbia or & foreign country.

Commiited to a mental instltution. A
formal commitiment of a person to a
mental inssitutlon by a court, board,
commission, or other lawful authority.
The term includes a commitment to a
mental institution involuntarily. The
term Incindes commitmaent for mental
defectivensss or mental illness. It also
includes commitments Ifor other rea-
sons, such as for drug use. The term
does not include a person in a mentai
institution for obhservation or a vol-
untary admission to a mental Institu-
fion.

Controlled subsiance. A drug or other
substance, or imnediate precursor, as
defined in seotion 102 of the Controlled
Substances Act, 21 U.8.0, 802, The term
includes, bub is not lmited to, mari-
juana, depressants, stimulants, and
narcotic drugs. The term doss not in-
clude distiiled spirits, wine, malt bev-
erages, or tobaoco, as those terms are
defined or used in Subtitle B of the In-
fernal Revenue Code of 1986, as amend-
ed.

Cvime punishable by imprisonment for a
term exceeding 1 year. Any Federal,
State or foreign offense for which the
maximum penalty, whether or not im-
posed, is capital punishment or impris-
onment in excess of 1 year. The term
shall not include (a) any Federal or
State offenses pertaining to aniitrust
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violations, unfair trade practices, re-
straints of trade, or other slmilar of-
fanses relating to the regulation of
business practices or (b) any Staie of-
fense classifiad by the laws of the State
as a misdemeanor and punishable by a
term of imprisonment of 2 years or
less. What constitutes a convictlon of
such a ocrime shall be determined i ac-
cordance with the law of the jurisdic-
tion in which the proceedings were
held. Any conviction which has heen
expunged or set aside or for which a
perscn has been pardoned or has had
civil rights restored shall not he con-
sidered a conviction for the purposss of
the Act or this part, unless such par-
don, expunction, or restoration of civil
rights expressly provides that the per-
son may not ship, transport, possess, or
receive firearms, or unless the person
is prohibited by ths law of the jurisdic-
tion in which the procesdings were held
from receiving or possessing any fire-
arms.

Curios or retics, Firearms which are of
special interest te collectors by reason
of some quality other than is associ-
ated with firearms intended for sport-
inhg use or as offensive or defensive
weapons, To be recognized as curios or
relics, firearms must fall within one of
the following categories:

{(a) Firearms which were manufac-
tured at least 50 years prior to the cur-
rent date, but not including replicas
thereof;

(b) PFirearms which are certified by
the curator of a munieipal, State, or
Federal rusewirr which exhibits fire-
arms to be curios or relics of museum
interegt; and

{c) Any other firearms which derive a
substantial part of thelr monetary
value from the fact that they are
novel, rare, bizarre, or becauss of their
association with some higborical figure,
period, or event. Proof of qualification
of a particular firearm under this cat-
egory may be established by evidence
of present value and evidence that like
firearms are not avallable except as
collactor’s items, or that the value of
iike firearms available in ordinary
commercial channels is substantially
less.

Customs officer. Any officer of the
Customs Service or any commissioned,
warrant, or petty officer of the Coast
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Guard, or any agent or other person au-
thorized by law or designated by the
Secretary of the Treasury to perform
any duties of an officer of the Customs
Service,

Degler, Any person engaged in the
business of selling firearms at whole-
sale or retall; any person engaged in
tlie business of repairing firearms or of
making or fittihg speclal barrels,
stocks, or trigger mechanisms to fire-
arms; or any person who 1s a pawn-
broker. The term shall include any per-
son who engages in such business or oc-
cupation on a part-time basis.

Destructive device. {(a) Any explosive,
incendiary, or poison gas (1) bomb, (2)
grenade, (3) rocket having a propellant
charge of more than 4 ounces, {4) mis-
sile having an explosive or incendlary
charge of more than one-quarter ounce,
(5) mins, or (6) device similar to any of
the devices described in the preceding
paragraphs of this definition; (b) any
type of weapon (other than a shotgun
or a shotgun shell which the Dirsctor
finds is generally recognized as pat-
tleularly suitable for sporting pur-
poses) by whatever name known which
will, or which may be readily converted
to, expel a projectile by the action of
an explosive or other propeilant, and
which has any barre! with a bore of
more than one-half ineh in diameter,
and (¢} any combination of parts either
designed or intended for use In con-
verting any device into any destructive
device described in paragraph (a) or (b)
of this section ard from which a de-
structive device may be readily assem-
bled. The term shall not include any
device which is neither designed nor re-
designed for use as a weapon; any de-
vice, although originally designed for
use a8 a weapon, which is redesigned
for use as a signalling, pyrotechnic,
line throwing, safety, or similar device;
surplus ordnance sold, loaned, or given
by the Secretary of the Army pursuant
to the provisions of section 4684(2),
4685, or 4686 of title 10, United States
Code; or any other device which the Di-
rector finds is not likely to be used as
a weapon, is an antlque, or is a rifie
which the owner intends to use solely
for sporting, recreatiomnal, or cultural
purposes.
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Director. The Director, Bureau of Al-
cohol, Tobacco ard Firearms, the De-
partment of the Treasury, Washington,
DC.

Director of Imdustry Operations. The
principal ATE official in a Field Oper-
atlons division responsible for admin-
istering regulations in this part,

Discharged under dishonorable condi-
tions. Separation from the U.8. Armed
Forces resuiting from a dishonorable
discharge or dismissal adjudged by a
general court-marsial. The term does
not include any separation from the
Armed Forces resulsing from any other
discharge, e.g., a bad condact dis-
charge,

Division. A Bureau of Alcohol, To-
bhacco and Firearms Division.

Engaged in the business—(a) Manufac-
turer of fireqrms, A person who devotes
time, attention, and labor to manuafac-
turing firearms ag a regular course of
trade or business with the principal ob-
jective of livelihood and profit thirough
the sale or distribution of the firearms
manufactured;

(h) Manufocturer of w@mmunition. A
personr who devotes time, abtention,
and labor to manufacturing ammuni-
tlon as a regular course of trade or
husiness with the principal obiective of
livelihood and profit through the sale
or distribution of the ammunition
manufaciured,

(e) Dealer in firearms other than a gun-
smith or ¢ pawnbroker. A person who de-
votes time, attention, and labor to
dealing in firearms as a regular course
of trade or business with the principal
objecklve of livelihood and profit
through the repetitive purchase and re-
sale of firearms, but such a term shall
not include a persen who makes ccca-
sional sales, exchanges, or purchases of
firearms for the enbhancement of a per-
sonal collection or for a hohby, or who
sells all or part of his personal collac-
tion of firearms,

(d) Gunsmith. A person who devotes
timme, attention, and lahor to engaging
in such achivity as a regular courss of
trade or business with the principal ob-
jective of livelihood and profit, but
such a term shall not include a person
who makes occasional repairs of fire-
arms or who occasionally fits special
barrels, stocks, or trigger mechanisms
to firearms;

27 CFR Ch. Il (4-1-03 Edition)

(e) Importer of firearms. A person who
devotes time, attention, and labor to
importing filrearms as a regular course
of trade or business with the principal
objective of livelihood and profit
through the sale or distribution of the
firearms imported; and,

() Imporier of ammunifion. A person
who devotes time, attention, and labor
to importing ammunitiion as a regular
course of trade or business with the
principal obhjective of llvelihood and
profit through the sale ar distribulion
of the ammunition imported,

Erecuted under penalties of perjury.
Signed with the prescribed declaration
under the penalties of perjury as pro-
vided on or with respect to the refurn
form, or other document or, where ho
form of declaration is prescribed, with
the declaration:

“I declare under the penaltles of perjury
that this—(insert type of document, such as,
statemens, application, reguest, certificate),
including the documnents submibted in sup-
port thereof, has been examined by me and,
to the best of my knowledge and belief, 1s
true, cerrect, and complete.”

Federal Firearms Act. 15 U.8.C. Chap-
ter 18.

Firearm. Any weapon, inclading a
starter gun, which will or is deslighned
to or may readily be converted to expel
a projectile by the action of an explo-
slve; the frame or receiver of any such
waapon; any firearm muffler or firearm
sllencer; or any destractive device; but
the term shall not include an antique
firearm, In the case of a licensed col-
lector, the term shall mean only curlos
and relics.

Fivearm frame or recelver. That part of
a firearm which provides housing for
the hammer, bolt or hreeschblock, and
firing mechanism, and which is usually
threaded ab its forward portlon to re-
ceive the harrel.

Firearm maffler or fivearm silencer. Any
device for sllencing, muffling, or &i-
minishing the report of a portable fire-
arm, including any combination of
parts, designed or redesigned, and in-
tended for use in assembling or fabri-
cating a flrearm silencer or firearm
muffler, and any part intended only for
use In such assembly or fabrication.

Friendly foreign governmeni. Any gov-
ernment with whom the United States
hags diplomatic relations and whom the
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United States has not identified as a
State sponsor of terrorism,

Fugitive from justice, Any person who
has fled from any State to avold pros-
acution for a felony or a misdemeanor;
or any person who leaves ths State to
avoid giving testimony in any criminal
proceeding. The term also includes any
perscn who knows that misdemeanocr
or felony charges are pending against
such personr and who leaves the State
of prosecution.

Handgun. (8) Any firearm which has
a short stock and is designed to he held
and fired by the use of a single hand;
and

(hy Any combination of parts from
which a firearm described in paragraph
{a) can be assembled.

Hunting license or permit lawfully
issued in the United Slates. A license or
permit issued by a State for hunting
which is valid and unexpired.

Identification document. A docurnent
containing the name, residence ad-
dress, date of birth, and photograph of
the holder and which was made or
issued by or under the authority of the
Unilted States Government, a State, po-
Iitical subdivision of a State, a foreign
government, political subdivision of a
forelgn governmens, an inbernational
governmental or an inbernational
quagi- govermmental organization
which, when completed with informa-
tion concerning a particular indi-
vidual, is of a typs intended or com-
monly accepted for the purpose of iden-
tification of individuals,

Importation. The bringing of a firearm
or ammunition into the Unlted States;
exoeps that the bringing of a firearm or
ammunition from outside the United
States into a foreign-trade zone for
storage pending shipment to a foreign
country or subsequent Iimportation
into this country, pursuant &o shis
part, shall not be deemed importation.

Imporier. Any person engaged in the
business of importing or bringing fire-
arms or ammunition into the United
States. The term shall include any per-
son who engages In such business on a
part-time basis.

Indictment. Includes an indictment or
information in any court, under which
a crime punishable by imprisonment
for a term exceeding 1 year (as defined
in this section) may be prosecuted, or

§478.11

in military cases to any offense punish-
able by imprisonment for a term ex-
ceeding 1 year which has heen referred
to & genaral court-martial. An informa-
tion is a formal accusation of a crime,
differing from an indictment in that it
is made by a prosecuting attorney and
nat a grand jury,

Interstate or foreign commerce. In-
cludes commerce between any place in
a State and any place outside of that
State, or within any possession of the
United States (not inciuding the Canal
Zone) or the District of Columbia, The
term shali not inelude commerce be-
tween places within the same State but
through any place ouiside of that
State.

Intimate pariner, With respect to a
person, the spouse of the person, a
former spouse of the person, an indi-
vidual who i3 a parent of a child of the
person, and an individual who cohabi-
tates or has cohabltated with the per-
SOn.

Large capacity ammunilion feeding de-
yice. A magazine, belt, drum, feed strip,
or similay device for a firearm manu-
factured after September 13, 1994, that
has a capacity of, or that can be read-
ily restored or converted to accept,
more than 10 rounds of ammunition,
The term does not include an attached
tubular device designed to accept, and
capable of operating only with, .22 cal-
iber rimfire ammunition, or a fixed de-
vice for a manually operated firearm,
or a flxed device for a firearm listed in
18 U.8.C. 822, Appendix A,

Licensed collectey. A collector of cu-
rios and relics only and licenhsed unhder
the provisions of this part.

Licensed dealer., A dealer licensed
under the provisions of this parg,

Licensed imporier. An importer li-
censed under the provislons of this
pari,

Licensed moanufacturer. A manufac-
turer licensed under the provisions of
this part.

Machine gun. Any weapon which
shoots, 18 desighed to shoot, or can he
readily restored to shoot, automati-
cally more than one shot, without
manual reloading, by a single function
of the trigger. The term shall also in-
clude the frame or receiver of any such
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weapoh, any part designed and in-
tended selely and sxclusively, or com-
bination of parts deslghed and in-
tended, for use in converting a weapon
into a machine pun, and any combina-
tion of parts from which a machine gun
can be assembled if such parts are in
the possession or under the control of a
person.

Manufaclurer, Any person engaged in
the business of manufacturing firearms
or ammunition. The term shall include
any person who engages in such busi-
ness on a part-time basis.

Mental institution. Includes mental
health facilities, mental hospitals,
sanitariums, psychiatric facilities, and
other facilities that provide diaghoses
by licensed professionals of mental re-
tardation or mental illness, including a
psychiatric ward in a general hospital.

Misdemeanor crime of domestic violence.
{a) Is a Federal, State or local offense
that:

(1) Is & misdemeanror under Fedsral
or Btabte law or, in States whiech do not
classify offenses as misdemeanors, is
ah offense punishable by imprisonment
for a term of one year or less, and in-
cludes offenses that are punishable
anly by a fine, (This 1s true whether or
not the State statute specifically de-
fines the offense as a ‘‘misdemeanor”
or as a ‘“‘misdemeanor crime of domes-
tic violence,”’ The term includes all
such misdemeanor convictions in In-
dian Courts established pursuant to 25
CFR part 11.);

(2) Has, as an slement, the use or at-
tempted use of physical force (8.g., as-
sault and battery), or the threatened
use of a deadly weapon; and

(3y Was committed by a current or
former spouss, parent, or guardian of
the victlm, by a person with whom the
victim shares a child in common, by a
person who is cohabiting with or has
cohabited with the victim as a spouse,
parent, or guardian, (e.g., the equiva-
lent of a “‘common law' marriage even
if such relationship 1s not recognized
under the law), or a person similarly
situated to a spouse, parent, or guard-
ian of the victim (e.g., two persons who
are residing at the same location in an
intimate relationship with the intent
to make that place their home would
be similarly situated to a spouse).

27 CFR Ch. Il {4~1-03 Edition)

(v) A person shall not be considered
to have been convicted of such an of-
fense for purposes of this part unless:

(1) The person is considered to have
been convicted by the jurisdiction in
which the proceedings were held.

(2) The person was represented by
counsel in the case, or knowingly and
intelligently walved the right to coun-
sel in the case; and

(8) In the case of a prosecution for
which a person was entitled to a jury
trial in the jurisdiction in which the
case was tried, either

(i) The case was tried by a jury, or

(i1) The person knowingly and intel-
ligently waived the right to have the
case tried by a jury, by guilty plea or
otherwise.

{c) A person shalil not be considered
$0 have been convicted of swch an of-
fense for purposes of this part if the
conviction has been expunged or set
aside, or is an offense for which the
person has been pardoned or has had
olvil rights restored (if the law of the
jurisdiction in which the proceedings
were heid provides for the loss of civil
rights upoen conviction for such an of-
fense) unless the pardon, expunction,
or restoration of civil rights expressly
provides that the persoh may not ship,
transporl, possess, or receive firearms,
and the person is not otherwise prohib-
ited by the law of the jurisdiction in
which the procesdings were held from
recelving or possessing any firearms.

National Firearms Act. 26 U.8.0, Chap-
ter 53,

NICS, The National Instant Criminal
Background Check Sysiem established
by the Attorney General pursuant to 18
T7.8.0. 922(t).

Nonimmigrant alien. An alien in the
United States in a nonimmigrant clas-
gification as defined by section
10:(a){16) of the Immigration and Na-
tionality Act (8 U.8.C. 1101(a)(15)).

Pawnbroker. Any person whose bhusi-
ness or occupation includes the taking
or recelving, by way of pladge or pawn,
of any firearm as security for the pay-
ment or repayment of money. The term
shall includs any person who engages
in such business on a part-time basis.

Permanently inoperable. A firearm
which is incapable of discharging a
shot hy means of an explosive and in-
capable of heing readily restored to a
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firing condition. An acceptable method
of rendering most firearms perma-
nently inoperable is to fusion weld the
chamber closed and fusion weld the
barrel solidly to the frame. Certain un-
usual firearms require other methods
to render the firearm permanently in-
operable, Contact ATE for instrue-
tions,

Person. Any individual, corporation,
company, assoclation, firm, partner-
ship, society, or joint stock company.

Pistol. A weapon originally designed,
made, and intended %o fire a projectile
{bullet) from one or more barrels when
heid in one hand, and having (a) a
chamber(s) as an integral part(s) of, or
permanently alighed with, the bore(s);
and (b) a short stock designed to be
gripped by one hand and at an angle to
and sxbending bhelow the line of the
bore(s).

Prinecipal objective of lvelihood and
profit. 'The intent underlylng the sale
or disposition of firearms 1s predomi-
nantly one of obtaining lvelihood and
pecaniary gain, as opposed to other in-
tents such as improving or liguidating
a wpersonal firearms coliection: Pro-
vided, That proof of profit shall not be
required as 5o a person who engages in
the regular and repetitive purchase and
disposition of firearms for ecriminal
purposes or terrorism. For purposes of
this part, the term “‘terrorism' meahs
activity, directed against TUnited
States persons, which—

(a) Is committed by an individual
who is not a national or permanent
resident alien of the United States,

(b) Invelves violent acts or acts dan-
gerous to human life which would be a
eriminal violation if committed within
the jurisdictlon of the United States;
and

(¢) Is intended—

(1) To intimidate or coerce a civillan
population;

(2) To influence the policy of a gov-
ernment by intimidation or coercion;
or

(3 To affect the conduct of a govern-
ment by assassination or kidnapping.

Published ordinance. A published law
of any political sebdivision of a State
which the Direcior determines to be
relevant to the enforcement of this
part and which 1s contained on a Hst
gompiled by the Director, which list is
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incorporated by reference in the FED-
ERAL REGISTER, revised annually, and
furnished to licensees under this part.

Renounced U.S. citizenship. {(a) A per-
son has rencunced his U.S. citizenship
if the person, having heen a citizen of
the United States, has renounced citi-
zenship either—

(1) Before a diplomatic or consular
officer of the United States in a foreign
astate pursuant to 8 U.8.C. 1481(a)5); or

(2) Before an officer designated by
the Attorney (General when the United
States 1s in a state of war pursuant to
8 U.8.0. 1481{a)(6).

{h) The term shali not include any re-
nunciation of eifizenship that has been
reversed as a result of administrative
or judicial appeal.

Revolver. A projectile weapon, of the
pistcl type, having a breechloading
chambered cylinder so arranged that
the cocking of the hammer or move-
ment of the trigger roftates 1t and
brings the next cariridge in line with
the barrel for firing.

Rifle. A weapon designed or rede-
slgned, made or remade, and intended
to be fired from the shoulder, and de-
signed or redesigned and made or re-
made to use tha energy of the explosive
in a fixed metallic cartridge bo fire
only a single projectile through a rifled
hore for each singls pull of the trigger.

Semigutomatic assoult weapon. {a) Any
of the firearms, or copies or duplicates
of the firearms in any callber, known
as:

{1) Norinco, Mitchsil, and Poly Tech-
nologies Avbtomat Kalashnikovs (ail
models),

(2) Action Arms Israell Military In-
dustries UZI and Galil,

{3) Baretta Ar70 (SC-70),

{4) Colt AR5,

(5) Fabrigue Nabtional FN/FAL, FN/
LAR, and FNC,

(6) SWD M-10, M-11, M-11/9, and M-12,

(N Steyr AUG,

(8) INTRATEC TEC-9, TEC-DCY and
THC-22, and

{(9) Revolving cylinder shotguns, such
as (or similar to) the Sireet Sweaper
and Striker 12;

(h) A semiantomatic rifle that has an
apility to accept a detachable maga-
zine and has at least 2 of—

(1) A folding or telescoping stock,
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{2) A pistol grip that protrudes con-
spicuously beneath the action of the
weapon,

{3) A bayonet mount,

{4) A flash suppressor or Gthreaded
barrel designed to accommodate a flash
suppressor, and

{8) A grenade launcher;

{e} A semiautomatic pistol that has
an ability to accept a detachable maga-
zine and has at least 2 of—

(1) An ammunition magazine that at-
taches to the pistol outslde of the pis-
tol grip,

(2) A threadsd barrel capable of ac-
cepting a barrel extender, flash sup-
prassor, forward handgrip, or silencer,

(&) A shroud that is attached to, or
partially or completely encircles, the
barrel and that permits the shooter to
hold the firearm with the nontrigger
hand without heing burned,

{4y A manufactured weight of 50
ounhces or more when the pistol is un-
loaded, and

(8 A semiautomatic version of an
antomatic firearm; and

(d) A semiantomatic shotgun that
has at least 2 of—

(1} A folding or telescoping stock,

(2} A pistol grip that protrudes con-
spicuounsly beneath the action of the
weapon,

(8} A fixed@ magazine capacify in ex-
cass of b rounds, and

(4} An ability to accept a detachable
magazine.

Semiautomatic pistol, Any repsating
pistol which utilizes a portion of the
energy of a firing cariridge to extraci
the fired cartridge case and chamber
the next round, and which requires a
separate pull of the trigger to fire each
cartridge.

Semiauiomatic rifle. Any repeating
rifle which utilizes a portion of the en-
ergy of a firing cartridge to extract the
fired cartridge case and chamber the
next round, and which requires a sepa-
rate pull of the trigger to firs each car-
tridge.

Semiqutomatic shotgun., Any repeating
shotgun which utilizes a portion of the
energy of a firing cartridge to extract
the fired cartridge case and chamber
the next round, and which requires a
separate puil of the triggar to firs each
cartridge.

27 CFR Ch. Il {4-1-03 Edition)

Short-barreled vifle, A rifle having one
or more barrais less than 18 inches in
length, and any weapon made from a
rifie, whether by alteration, modifica-
tion, or otherwise, if such weapon, as
modified, has an overall iength of less
than 28 inches.

Shoert-barreled shotgun, A shotgun
having one or more barrels less than 18
inches in length, and sny weapon made
from a shotgun, whether by alteration,
modification, or otherwise, if such
weoapon as modified has an overall
length of legs than 26 inches.

Shotgun. A weapon designed or rede-
signed, made or remade, and intended
to be fired from the shoulder, and de-
sighed or redesigned and made or re-
made to use the energy of the explosive
in a fixed shotgun shell to fire through
a smooth bore either a number of ball
shot or a single projectile for each sin-
gle pull of the trigger.

State. A State of the United States.
The term shall inciude the District of
Columbla, the Commonwealth of Puer-
to Rico, and the possessions of the
United States (not including the Canal
Zone).

State of residence. The State in which
an individual resides. An individaal re-
sides in a State if he or she is present
in a Siate with the intention of mak-
ing a home in that State. If an indi-
vidual is on acsive duty as a member of
the Armed Forces, the individual’s
State of residence is the State in wkich
his or her permansnt duty sbabion is lo-
cated., An allen who is legally in the
United States shall be considered to be
a resident of a State only if the allen is
residing in the State and has resided in
the State for a period of at least 90
days prior to the date of sale or deliv-
ery of a firearm. The following are ex-
amples that illustrate this definition:

Erample 1. A maintaing a home in State X,
A travels to State ¥ on a hunting, fishing,
business, or ofher type of trip, A does not be-
come a resident of State Y by reason of sach
trin.

Erample 2. A 1s a U.S. citizen and main-
taing 3 home in State X and a heme in State
Y. A resides inn State X except for weekends
or the summer months of the year and in
State Y for the weskends or the summer
months of the year. During the time that A
actually resgldes in State X, A ig a resident of
State X, and during the time that A actually
resides In State ¥, A 1s a resident of State Y,
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Erample 3. A, an alien, travels on vacabion
or on & husiness trip to State X, Regardless
of the length of time A spends in State X, A
doas not have a State of residencs in State
X, This is because A does not have a home in
State X at which he has resided for at least
90 days,

Unlawful user of or cddicted o any
controlled substance. A person who uses
a controlled substance and has lost the
power of selif-control with reference to
the use of controlied substance; and
any person who 1s a current user of a
controlled substance in a manner other
than as prascribed by a licensed physi-
cian. Such use is not limised to the use
of drags on a particular day, or within
a matter of days or weeks before, but
rather that the unlawful use has oc-
curred recently enough to indicate that
the individual is actively engaged in
such conduch, A person may be an un-
lawful carrent user of a controlled sub-
stance even though the substance is
not being used at the precise time the
person seeks to acquire a firearm or re-
ceives or possesses a firearm. An infer-
ence of current use may be drawn from
evidence of a recent use or possession
of a controlled substance or a pattern
of use or possession that reasonably
covers thie present time, e.g., a convie-
tlon for use or possession of & con-
trolled substance within the past year;
multiple arrests for such offenses with-
in the past 5 years if the most recent
arrest occurred within the past year; or
persons found through a drug test fo
use a conirolled substance unlawfully,
provided that the test was adminis-
tered within the past year. For a cur-
rent or former member of the Armed
Forces, an inferanca of current use may
be drawn from recent disciplinary or
other administrative action based on
confirmed drug use, e.g., court-martial
convictlon, nonjudicial panishmens, or
an administrative discharge based on
druag use or drug rehabilitation fallure,

Unserviceable firearm. A firearm which
is incapable of discharging a shot by
means of an explosive and 1s incapable
of being readily restored to a firing
condition.

{7.8.C. The United States Code.

(6 U.8.C, 552(a), 80 Stat. 383, as amended; 18

T.8.C. 847 (84 Stat. 958); 18 U.B.C. 926 (82 Sbat.
1226))

[T.D. ATF-48, 43 FR 13536, Mar. 31 1678; 44 FR
55842, Sept. 28, 1878]

§478.22

EDITORIAL NOTE: For 'EDBERAL REGISTER ci-
tations affecting §478,11, ses the List of CFR
Sections Affected, whick appears In the
Finding Alds section of the printed volums
and cn (PO Acoess.

Subpart C—Administrative and
Miscellaneous Provisions

§478.21 ¥orms prescribed.

(a) The Director is authorized to pre-
geribe all forms reguired by this paré.
All of the information called for in
each form shali be furnished as indi-
cated by the headings on the form and
the instructions on or pertaining to the
form. In addition, information called
for in each form shail be furnished as
required by this part.

(b) Requesss for forms should be
mailed to the ATHF Distribution Center,
7943 Angus Court, Springfield, Virginia
22163.

{6 U.B.C. 552(a); 80 Stat. 383, as amended)

[T.D. ATF-92, 46 FR 46915, Sepb. 23, 1881, as
amended by T.D. ATF-249, 52 FR 5962, Feb.
27, 1987; T.D. ATF-270, 58 FR 10482, Mar. 31,
1988; 'T.D. 372, 61 FR 20724, May 8, 1996]

§478.22 Alternate methods or proce-
dures; emergency variations from
requirements.

(a) Alternate methods or procedures.
The licensee, on specific approval by
the Director as provided in this para-
graph, may use an alternate method or
procedure in lieu of a method or proce-
dure specifically prescribad 1n this
part. The Director may approve an al-
ternate method or procedure, subjecé
to stated conditions, when it is found
that:

{1} Good cause is shown for the use of
the alternate method or procedurs;

(2) The alternate methed or proce-
dure is within the purpose of, and con-
gistent with the effect intended by, the
gpecifically prescribed method or pro-
cedure and that the alternate method
or procedare is substantially equiva-
lent &Ho that specifically prescribed
method or procedurs; and

(8} The alfternate method or proce-
durs will not be confrary to any provi-
gion of law and wili not resuld in an in-
crease in cost to the Government or
hinder $he effective administration of
this part. Where the licensee desires to
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U.S. Department of Justice
Bureau of Alcohol, Tobacco, Firearms and Explosives Firearms Transaction Record

WARNING: You may naot receive a firearm if prohibited by Federal or State law. The information you provide will be used to | Transferor's/Selier's
determine whether you are prohibited from receiving a firearm. Certain violations of the Gun Control Act, 18 U.S.C. 921 et. Transaction Serial
seq., are punishable by up to 10 years imprisonment and/or np to a $250,000 fine, Number (If any)
Read the Notices, Instructions, and Definitions on this form. Prepare in original only at the licensed premises ("'ficensed premises"”
includes business temporarily conducted from a qualifping gun show or event in the same State in which the licensed premises is
located) unless the transaction qualifies under 18 U.8.C. 922(c). All entries must be handwritten in ink, "PLEASE PRINT."

Section A - Must Be Conipleted Personally By Transferee/Buyer
1. Transferee's/Buyer's Full Name (If legal name contains an initial only, record "IO" after the initial. If no middie initial or name, record "NMN",)
Last Name (Including suffix (e.g., Jv, Sv, I, 1)) First Name Middle Name

2. Current State of Residence and Address (U.S. Postal abbreviations are acceptable, Cannot be a post office box.)

Number and Street Address City County State | ZIP Code
3. Place of Birth 4, Teight 5. Weight [6. Sex 7. Birth Date
1.8. City and State -OR- iForeign Country Ft. (Lbs) {[] Male Month Day Year

In. ] Female

8, Social Security Number (Optional, but will help prevent misidentification) 19, Unique Personal Identification Number (LPIN) if applicable (See
Instructions for Ouestion 9.)

[0.a. Ethnicity 10.b. Race (In addition te ethnicity, select one or more race in 10.b, Botl 10.a. and 10.b. must be answered, )

[1 Hispanic or Latino [ American Indian or Alaska Native [_| Black or African American L1 White

[d Not Hispanic or Latino ] Asian [ ] Native Hawaiian or Other Pacific Islander

11, Answer the following questions by checking or marking “pes” or “no in the boxes to the right of the questions. Yes|No

a. Are you the actual transferee/buyer of the firearm(s) listed on this form? Warning: You are not the actual transferee/buyer if you are
acquiring the firearm(s) on behalf of another person. If you are not the actual transferee/buyer, the licensee cannot transfer the
firearm(s) to you. Excepiion: Ifyou are picking up a repaired firearm(s) for another person, you are nol required to answer 11.a. and may
proceed to guestion 11.b. (See Instructions for Question 11.a.}

b. Are you under indictment or information in any court for a feleny, or any other crime for which the judge could imprison you for more than one
year? (See Instructions for Chiestion 11.6.)

¢. Have you ever been convicted in any court of a felony, or any other crime for which the judge could have imprisoned you for more than one year,
even if you received a shorter sentence including probation? (See Instructions for Question 11.¢.)

]
L]

d. Are you a fugitive from justice? (See Instructions for Question 11.d.)

e. Are you an unlawful user of, or addicted to, marijuana or any depressant, stimulant, narcotic drug, or any other controlled substance?
Warning: The use or possession of marijuana remains unlawful under Federal law regardless of whether it has been legalized or
decriminalized for medicinal or recreational purposes in the state where you reside.

f, Have you ever been adjudicated as a mental defective OR have you ever been committed to a mental institution? (See Instructions for Question
11f)

g. Have you been discharged from the Armed Forces under dishonorable conditions?

h.

Are you subject to a court order restraining you from harassing, stalking, or threatening your child or an intimate partner or child of such partner?
(See Instructions for Question 11.h.)

=

ooy o) Oo@moag
AL op o oo|d

i. Have you ever been convicted in any court of a misdemeanocr crime of domestic violence? (See Instructions for Question 11.1)

12.a. Country of Citizenship: (Check/List more than one, if applicable. Nationals of the United Siates may check US.A)
[[] United States of America (U/.5.4.) {1 Other Country/Countries (Specify)

12.b. Have you ever renounced your United States citizenship?

12.c. Are you an alien illegally or unlawfully in the United States?

12.d.1. Ave you an alien who has been admitted to the United States under a nonimmigrant visa? (See Instructions for Question 12.d)

O Oooz
s EEE

12.d.2. If "yes", do you fall within any of the exceptions stated in the instructions? D N/A

13. If you are an alien, record your U.S.-Issued Alien or Admission number (4R#, USCIS#, or I94il):

Previous Editions Are Obsolete Transferee/Buyer Continue to Next Page

Page 1 of 6 STAPLE IT PAGES BECOME SEPARATED ATF E-Form 4473 (5300.9)
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I certify that my answers in Section A are true, correct, and complete. I have read and understand the Notices, Instructions, and Definitions on ATF
Form 4473, I understand that answering "yes" to question §L.a. if T am not the actual transferee/buyer is 2 crime punishable as a felony under
Federal law, and may also violate State and/or local law. I understang that a person who answers "yes" to any of the questions 11.b, through 11.i
and/or 12.b. through 12.c. is prohibited from purchasing or receiving a firearm. I understand that a person who answers "yes'' to question 12,d.1, is
prohibited from receiving or possessing a firearm, unless the person answers "yes" to question 12.d.2. and provides the documentation required in
18.c. T also understand that making any false oral or written statement, or exhibiting any false or misrepresented identification with respect to this
transaction, is a crime punishable as a felony under Federal law, and may alse violate State and/or local law. I further understand that the repetitive
purchase of firearms for the purpose of resale for livelihood and profit without a2 Federal firearms license is a violation of Federal law. (See
Instructions for Question 14.}

14. Transferee's/Buyer's Signature 15. Certification Date

Section B - Must Be Comptleted By Transferor/Selier

16. Type of firearm(s) to be transferved (check or mark all that apply): 17. If transfer is at a qualifying gun show or event:
E] Handeun D Long Gun D Other Firearm (fiame, recejver, eic. {Name of Function:
(rifles or See Instructions for Quesiion 16.) .
shotguns) City, State:
18.a. Identification fe.g., Virginia Driver's license (VA DL} or other valid governmeni-issued photo identification,) (See Instructions for Question 18.a,)
Issuing Authority and Type of Identification Number on Ideniification Expiration Date of Identification (if amy)

Month Day Year

18.b. Supplemental Government Issued Documentation (if identification dociment does not show curvent residence address) (See Instructions for Quesiion
18.6)

18.c. Exception to the Nonimmigrant Alien Prohibition: If the transferee/buyer answered "YES" to 12.d.2. the transferor/seller must record the type of
documentation showing the exception to the prohibition and attach a copy to this ATF Form 4473, (See Instructions for Question 18.¢.)

Questions 19, 20, or 21 Must Be Completed Prier To The Transfer Of The Firearm(s) (See Instructions for QOuestions 19, 20 and 21.)

19.a. Date the transferee's/buyer's identifying information in Section A was 19.b. The NICS or State transaction number (f provided) was:
transmitted to NICS or the appropriate State agency:

Month Day Year

19.c. The response initially (first) provided by NICS or the appropriate State 19.d. The following response(s) was/were [ater received from NICS or the

agency was: appropriate State agency:
{1 Proceed "] Delayed H Proc.f:ed (date) [] Overturned
[] Denied [The firearm(s) may be transferred on [] Denied (date)
[] Cancelied if State law permits (optional) | [] Cancelled (date)

[ No response was provided within 3 business days.

19.e. (Complete if applicable.) After the firearm was transferred, the foilowing response was received from NICS or the appropriate State agency on:

(date). 1 Proceed [] Denied [] Cancelied
19.f. The name and Brady identification number of the NICS examiner, (Optional) | 19.g. Name of FFL Employee Completing NICS check. (Opfional)

(mame) (mimber)

20. D No NICS check was required because a background check was completed during the NFA approval process on the individual who will receive the
NFA firearni{s), as reflected on the approved NFA application. (See Inustructions for Question 20).}

2L D No NICS check was required because the transferee/buyer has a valid permit from the State where the iransfer is to take place, which qualifies as an
exemption to NICS. (See Instructions for Question 21.)

Issuing State and Permit Type Date of Issuance (i any) Expiration Date (if any) Permit Number {if any)

Section C - Must Be Completed Personally By Transferee/Buyer

If the transfer of the firearm(s) takes place on a different day from the date that the transferee/buyer signed Section A, the transferee/buyer must complete
Section C immediately prior to the transfer of the firearm(s). (See Instructions for Question 22 and 23.)

T certify that my answers to the questions in Section A of this form are still true, correct, and complete.
22, Transferee's/Buyer's Signature 23. Recertification Date

Transferor/Seller Continue to Next Page

ATF E-Form 4473 (5300.9)
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Scetion D - Must Be Completed By Transferor/Seller Even If The Firearm(s) is Not Transferred

24. 25, 26. . 27. 28,
Manufacturer and Importer (I any) (If the Model Serial Number Type (See Instructions Caliber or
manufactirer and importer are different, {If Designated) Jor Question 27.) Gauge

the FFL must include both.)

3.

4,

REMINDER - By the Close of Business Complete ATF Form 3310.4 For Multiple Purchases of Handguns Within 5 Consecutive Business Days

29. Total Number of Firearms Transferred (Please handwrite by printing e.g., zero, one, }30. Check if any part of this transaction is a pawn redemption.

two, three, efe. Do nof use numerals.)

[:] Line Number(s) From Question 24 Above:

3k, For Use by Licensee (See Instructions for Question 31.)

32. Check if this transaction is to facilitate a private party transfer.
[:i (See Instructions for Question 32.)

33. Trade/corporate name and address of transferot/seller and Federal Firearm License Number (AMusi contain af least first three and last five digits of FFL

Nummber X-XX-XXXXX) (Hand stamp may be used)

The Person Transferring The Firearm(s) Must Complete Questions 34-37,
For Denied/Cancelled Transactions, the Person Who Completed Section B Must Complete Questions 34-36.

1 certify that: (1) X have read and understand the Notices, Instructions, and Definitions on this ATF Form 4473; (2) the information recorded in
Sections B and 1 is true, correct, and complete; and (3) this entirve transaction record has been completed at my licensed business premises ("'licensed
premises’ includes business temporvarily conducted from a qualifying gun show or event in the same State in which the licensed premises is located)
uniess this transaction has met the requirements of 18 U.S.C. 922(c). Unless this transaction has been denied or cancelled, I further certify on the
basis of — (1) the transferee’s/buyer's responses in Section A (and Section C, if applicable); (2) my verification of the identification recorded in
question 18 (and my re-verification at the time of transfer, if Section C was completed); and {3) State or local law applicable to the firearms business
— it is my belief that it is not unlawful for me to sell, deliver, transport, or otherwise dispose of the firearm{(s) listed on this form to the person

identified in Section A,

34, Transferot's/Sebler's Name (Please prini)

35, Transferor's/Seller's Signature

36. Transferor's/Seller's Title 37. Date Transferred

NOTICES, INSTRUCTIONS, AND DEFINITIONS

Purpose of the Form: The information and certification on this form are designed
so that & person licensed under {8 U.5.C. 923 may determine if he/she may
lawfubiy self or deliver a firearm {0 the person identified in Section A, and to alert
the transferee/buyer of certain restrictions on the receipt and possession of
firearms. The transteror/seller of a firearm must determine the lawfutness of the
transaction and maintain proper records of the transaction. Consequently, the
transferor/seller must be familiar with the provisions of 18 U.8.C. 921-931 and the
regulations in 27 CFR Parts 478 and 479. In defermining the lawfutness of the sale
or delivery of a rifle or shotgun to a resident of another State, the

transferor/seller is presumed to know the appticable State laws and published
ordinances in bath the transferor's/seller's State and the transferee’s/buyer's State.
{See ATF Publication 5300.5, State Lavws and Published Ovdinances.}

Generally, ATF Form 4473 must be completed at the licensed business premises
when a firearm is transferred over-the-counter. TFedera! law, 18 U.S.C. 922(c),
allows a licensed importer, manufacturer, or dealer to sell a firearm to a
nonticensee who does not appear in person at the licensee's business premises only
if the transferce/buyer meets ceriain requirements. These requirements are set
forth in section 922(c), 27 CFR 478.56(b), and ATF Pracedure 2013-2.

After the transferor/seller has completed the fizearms transaction, he/she must
make the completed, original ATF Form 4473 avhich includes the Notices,
General Instructions, and Definitions), and any supporting documents, part of his/
her permanent records. Such Forms 4473 must be retained for at least 20 years and
after that period may be submitted to ATF. Filing may be chronological (by date
of disposition), alphabetical (by name of purchaser), or numerical (hy transaction
serial mumber), as long as all of the transferor's/seller’s completed Forms 4473 are
filed in the same manner.

Page 3 of 6

FORMS 4473 FOR DENIED/CANCELLED TRANSFERS MUST BE RETAINED:
If the transfer of a firearm is denied/cancelled by NICS, or if for any other reason the
transfer is not completed after a NICS check is initiated, the licensee must retain the
ATF Form 4473 in his/her records for at least 5 years. Forms 4473 with respect to
which a sale, delivery, or transfer did not take place shall be separately retained in
alphabetical (by hame of transferee) or chronclogical (by date of transferee’s
certification) cider.

If the transferor/seller or the transferee/buyer discovers that an ATF Form 4473 is
incomplete or improperly complsted after the firearm has been transferred, and the
transferor/seller or the transferee/buyer wishes to correct the omission{s) or

error(s}), photocopy the inaccurate form and make any necessary additions or
revisions to the photocopy, The transferar/seller should onty make changes to
Sections B and D, The transferee/buyer should only make changes to Section A and
C. Whoever made the changes should initial and date the changes. The corrected
phiotocopy should be attached fo the original Form 4473 and retained as part of the
transferor's/seller's permanent records.

Exportation of Firearms: The State or Commerce Departments may require a
firearms exporter to ablain a license prior to expart. Warning: Any persen who
exports a firearm without proper authorization may be fined not more than
$1,000,000 andfor imprisened for not more than 20 years, See 22 U.5.C. 2778(c).

Section A

The transferee/buyer must personally complete Section A of this form and certify
(sign) that the answers are true, correct, and complete. However, if the transferee/
buyer is unable to read and/or write, the answers (other thaw the signature) may be
compieted by another person, excluding the transferor/setler, Two persons {other
than the transferor/seller) musi then sign as witnesses to the transferee's/buyer's
answers asxl signature/certification in question 14.

ATF E-Form 4473 (5300.9)
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When the transferee/buyer of a firearm is a corporation, company, association,
partnership, or other such business entity, an officer authorized to act on behalf
of the business must complete Section A of the form with his/her personal
information, sign Section A, and attach a written statement, executed under
penalties of perjury, stating: {A) the firearm is being acquired for the use of and
wiil be the property of that business entity; and (B) the name and address of that
business entity,

Questien 1. If the transferee's/buyer’s name in question 1 is illegible, the
transferor/seller must print the transferee's/buyet's name above the name written by
the transferee/buyer.

Question 2, Current Residence Address: A rural route (RR) may be accepted
provided the transferee/buyer tives in a State or locality where it is considered a
legal residence address, County and Parish are one and the same.

If the transferee/buyer is a member of the Armed Forces on active duty, his/her
State of residence is the State in which hisfher permanent duty station is located. 1f
the service member is acquiring a firearnt in a State where histher permanent duty
station is tocated, but resides in a different State, the transferee/buyer must list both
his/her permanent duty stationt address and his/her residence address in response to
question 2. If the transferee/buyer has two States of residence, the transferee/
buyer should list his/her current residence address in response to

question 2 (e.g., if the trangferee/buyer is purchasing a firearm witile siaying at
his/her weekend home in State X, he/she should list the address in Stare X in
response fo qitestion 2).

Question 9. Unique Personal Identification Number (UPIN): For transferees/
buyers approved to have information maintained about $hem in the FBI NICS
Voluntary Appeal File, NICS will provide them with a UPIN, which the transferee/
buyer shoutd record in question 9. The licensee should provide the UPIN when
conducting background checks through the NICS or the State PQC.

Question 10.a. and 1,b, Federal regulations (27 CFR 478.124{c)(1}) require
licensees fo obtain the race of the transferee/buyer. This information hefps the FBI
and/or State POC make or rule out potential matches during the background check
process and can assist with criminal investigations, Pursuant to Office of
Management and Budget (OMB), effective January 1, 2003, all Federal agencies
requiring collection of race and ethnicity information on administrative forms and
records, were required to cotlect this information in a standard format. (See 62 FR
58782) The standard OMB fonmat consists of two categories for data on ethnicity:
"Hispanic or Latiro," and "Not Hispanic or Latino" and five categories for data on
race: American Indian or Alaska Native, Asian, Black or African American,
Native Hawaiian or Other Pacific Isiander, and White.

Etinicity refers to a person's heritage. Persons of Cuban, Mexican, Puerto Rican,
South or Ceniral American, or other Spanish culture or origin, regardless of race,
are considered Hispanic or Latino.

Race - one or more of the fallowing responses must be selected: (1)} American
[ndian or Alaska Native - A person having origins in any pf the original peoples of
North and South America (including Central America), and who maintains a tribal
affiliation or community attachment; (2} Asian -~ A person having origins in any of
the original peoples of the Far East, Southeast Asia, or the Indian subcontinent
including, for example, Cambodia, China, India, Japan, Korea, Malaysta, Pakistan,
the Philippine Islands, Thailand, and Vietnam; (3) Black or African American- A
person having origing in any of the Black racial groups of Africa; (4) Native
Hawaiian or Other Pacific Islander - A person having origins in any of the original
peoplies of Hawail, Guam, Sameoa, or other Pacific Islands; and (5) White - A
person having origing in any of the original peoples of Europe, the Middle East, or
North Africa. Any other race or ethnicity that does not fall within those indicated,
please select the closest representation,

Question 11.a. Actual Transferee/Buyer: For purposes of this form, a person is
the aclual transferee/buyer if he/she is purchasing the firearm for him/herself or
otherwise acquiring the firearm for him/herself, fe.g., redeenting the firearm from
pawwn, retrieving it from consignment, firearm raffle winuer). A person is also the
actual transfereefbuyer if he/she is legitimately purchasing the firearm as a bona
fide gift for a third party. A gifl is not bona fide if another person offered or gave
the person completing this form money, service(s), or item(s) of value to acquire
the fircarm for him/her, or if the other person is prohibited by law from receiving
or possessing the tirearm,

Actual TRANSFEREE/buyer examples: Mr. Smith asks Mr. Jones to purchase
a firearm for Mr. Smith fvho may or may not be prohibited). Mr. Smith gives Mr.
Jones the money for the firearm. Mr. Jones is NOT THE
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ACTUAL TRANSFEREE/BUYER of the firearm and must answer "NO" to
question 11.a. The licensee may not transfer the firearm to Mr. Jones. However, if
Mr. Brown buys the firearm with his own money to give to Mr. Black as a gift (vith
no service or tangible thing of value provided by My. Black), Mr, Brown is the actual
transferee/buyer of the firearm and should answer ""YES" to question | [.a. However,
the ¢ransferor/seller may not wansfer a firearm to any person he/she knows or has
reasonable cause to believe is prohibited under 18 U.S.C. 622(g), (n) or (x).
EXCEPTION: If a person is picking up a repaired firearm(s) for another person,
he/she is not required to answer 1 1.a. and may proceed to question {1.b.

Question 11.b. - 12, Generally, 18 U.5.C. 922(g)} prohibits the shipment,
transportation, receipt, or possession in or affecting interstate commerce of a firearm
by one who: has been convicted of a felony in any Federal, State or local court, or
any other crime, punishable by imprisonment for a term exceeding one year {this does
not include State misdemeanors punishable by huprisonient of two pears or less),
is a fugitive from justice; is an unlawful user of, or addicted to, marijuana or any
depressant, stimutant, or nazcotic drug, or any other controlled substanice; has been
adiudicated as a mental defective or has been committed to a mental institution; has
been discharged from the Armed Forces under dishonorable conditions; is subject to
certain restraining orders; convicted of a misdemeanor crime of domestic violence
under Federal, State or Tribal law; has renounced his/her U.S, citizenship; is an alien
illegally in: the United States or an alien admitted to the United States under a
nonimmigrant visa. Furthermore, section 922(n) prohibits the shipment,
transportation, or receipt in or affecting interstate commerce of a firearm by one who
is under indictment or information for a felony in any Federal, State or local court, or
any other crime, punishable by imprisonment for a term exceeding one year. An
information is a formal accusation of a crime verified by a prosecutor.

A member of the Armed Forces must answer "yes" to 11.b. or [1.¢. if charged with an
offense that was either referred to a General Court Martial, or at which the member
was convicted, Discharged “under dishonorable conditions" means separation from
the Armed Forces resulting from a dishonarable discharge or dismissal adjudged by a
General Court-Martial, That term does not include any other discharge or separation
from the Armed Forces.

EXCEPTION: A person who has been convicted of a felony, or any other crime, for
whick the judge couid have imprisoned the person for mere than one year, or who has
been convicted of a misdemeanor crime of domestic violence, is not prohibited from
purchasing, receiving, or possessing & firearm if; (1) under the law of the jurisdiction
where the conviction eccurred, the person has been pardoned, the conviction has been
expunged or set aside, or the person has had their civil rights (the right 1o vote, sit on
a jury, and hold public office) taken away and later restored, AND (2) the person is
not prohibited by the law of the jurisdiction where the conviction occurred from
receiving or possessing firearms. Persens sobject to this exception, or who receive
relief from disabililies under 18 U.8.C. 925{c), should answer "no" to the applicable
questian.

Question 11.d. Fugitive from Justice: Any person who has fled from any State to
avoid prosecution for a feleny or a misdemeanor; or any person who leaves the State
to avoid giving testimony in any criminai proceeding. The term also includes any
person who knows that misdemeanor or felony charges are pending against such
person and who [eaves the State of prosecution,

Question 11.f, Adjudicated as s Mental Pefective: A determination by a court,
board, commission, or other fawful authority that a person, as a result of marked
subnormal inteltigence, or mental illness, incompetency, condition, or disease: (1) is
a danger to himseif or to others; or (2) lacks the mental capacity to contract or
manage his own affairs. This term shall include: {1) a finding of insanity by a court
int a criminal case; and (2) thase persons found incompetent to stand trial or found not
guilty by reason of lack of mental responsibility,

Committed to a Mental Institution: A formal commitment of a person to a mental
institution by a court, board, commission, or other lawful authority. The term
includes a commitment to a mental institution involuntarily. The term includes
corumitment for mental defectiveness or mental illness. It also inciudes commitments
for other reasons, such as for drug use. The term does not include a person in a
mental institution for observation or a vofuntary admission to & mental institution,

EXCEPTION: Under the NICS Improvement Amendnenis Act of 2007, a person
who has been adjudicated as a mental defective or committed to a mental institution
in a State preceeding is not prohibited by the adjudication or commitment if
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the person has been granted relief by the adjudicating/committing State pursuant to
a qualifying mentat health relief from disabilities program. Also, a person who has
been adjudicated as a mental defective or committed to a mental institution by a
depariment or agency of Federal Government is not prohibited by the adjudication
or comumitment if either: {a) the person's adjudication or conunitment was set-aside
or expunged by the adjudicating/committing agency; (b) the person has been fully
released or discharged from all mandatory treatment, supervision, or monitoring by
the agency; (¢) the person was found by the agency Lo no longer suffer from the
mental health condition that served as the basis of the initial adjudication/
commitment; or (¢} the adjudication or commitment, respectively, is based solely
on a medical finding of disability, without an opportunity for a hearing by a court,
board, commission, or other lawtul authority, and the person has not been
adjudicated as a mental defective consistent with section 922(g)(4) of title 18,
United States Caode; () the person was granted relief from the adjudicating/
committing agency pursuant to a qualified mental health relief from disabilities
program. Persons wlo fall within one of the above exceptions should answer
"no' to question 11.f. This exception: to an adjudication or commitment by a
Federal department or agency does not apply to any person who was adjudicated
t0 be not guilty by reasen of insanity, or based on lack of mentat responsibility, or
found incompetent to stand trial, in any criminal case or under the Uniform Code
of Military Justice.

Question 11.h. Qualifying Restraining Orders: Under 18 U.8.C. 922, firearms
may not be sold to or received by persons subject to a court order that: (A} was
issued after a hearing which the person received actual notice of and had an
opportunity to participate in; {B) restrains such person from harassing, stalking, or
threatening an intimate partner or child of such intimate partner or person, or
engaging in other conduct that would place an intimate partuer in reasonable fear of
bodily injury to the partaer or child; and (C)i) includes a finding that such person
represents a eredible threat to the physical safety of such intimate partner or child,
ar (ii) by its terms explicitly prohibits the use, altempted use, or threatened use of
physical force against such intimate partner or child that would reasonably be
expected to cause bodily injury. An "intimate partner” of & person is: the spouse or
former spouse of the person, the parent of a child of the person, or an individual
who cohabitates or has cohabitated with the person.

Question 1Li. Misdemeanor Crime of Domestic Violence: A Federal, State,
local, or tribal offense that is a misdemeanor under Federal, State, or tribal law and
has, as an element, the use or attempted use of physical force, or the threatened use
of a deadly weapon, commiited by a current or former spouse, parent, or guardian
of the victim, by a person with whom the victim shares z child in common, by a
person who is cohabitating with, or has cohabited with the victin: as a spouse,
parent, or puardian, or by a person similarly situated to a spouse, parent, or
guardian of the victim, The term includes all misdemeanors that have as an
element the use or attempled use of physical fozce or the threatened use of a deadly
weapon (e.g., assault and battery), if the offense is committed by one of the
defined parties. (See Excepiion fo 11.b. - 12} A person who has been convicted of
a misdemeznor crime of domestic violence also is not prohibited unless: {1) the
person was represented by a lawyer or gave up the right to a lawyer; or (2) if the
person was entitled to a jury, was tricd by a jury, or gave up the right to a jury trial.
Persons subject to this exception shouid answer "no® to 1 1.i.

Question 12.d. Immigration Status: An alien admitted to the United States under
a nonimmigrant visa includes, among others, persons visiting the United States
temporarily for business or pleasure, persons studying in the United States who
maintain a residence abroad, and certain femporary foreign workers. These aliens
must answer "yes" to this question and provide the additional documentation
required under question 18.c. Permanent resident aliens and aliens legally admiited
to the United States pursuant to either the Visa Waiver Program or to regulations
otherwise exempting them from visa requirements may answer "no” to this question
and are not required to submit the additional documentation under question 18.c.

Question 13, U.S.-issued Alien Number or Admission Number: U.S -issued
aliert and admission numbers may be found on the following U.S. Department of
Homeland Security documents: Eegal Resident Card or Employment Authorization
Card (AR# or USCIS#); Arrival/Departure Record, Form 194, or Form 797A (194#).
Additional information can be obtained from www.cbp.gov. Hyouarea U.S.
citizen or .8, nationat then this question should be left blank.

Question 14, Under 18 U.S.C. 922(a)(1), it is unlawfidl for a person to engage in
the business of dealing in firearms without & license. A persan is engaged in the
business of dealing in firearms if hefshe devotes time, attention, and labor to
dealing in firearms as a regular course of trade or business with the principal
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objective of livelihood and profit through the repetitive purchase and resale of
firearms. A ticense is not required of a person who only makes occasional sales,
exchanges, or purchases of firearms for the enhancement of a personal collection
or for a hobby, or who selis all or part of his/her personal collection of firearms,

Section B

Question 16, Type of Firearm(s): "Other” refers to frames, receivers and other
firearms that are neither handguns nor fong guns (rifies or shotguns), such as
firearms having a pistol grip that expel a shotgun shell, or National Firearms Act
{NFA) firearms, including silencers.

If a frame or receiver can only be made into a long gun (rifle or shotgun), it is still
a frame or receiver not a handgun or long gun. However, frames and receivers are
still "firearms” by definition, and subject to the same GCA limitations as any other
firearms, See Section 92[(a)(3)(B). Section 922(h)(1) makes it untawful for a
teensee to sell any firearm other than a shotgun or rifle to any person under the
age of 21. Since a frame or receiver for a firearm, to include one that can only be
made info a long gun, is a "firearm other than a shotgun or ritle," it cannot be
transferred to anyone under the age of 21, nor can these firearms be tfransferred to
anyone who is not a resident of the State where the transfer is to take place. Also,
note that multiple sales forms are not required for frames or receivers of any
firearms, ot pistol grip shotguns, since they are not "pistols or revolvers" uader
Section 923(g)(3)(A).

Question 17. Qualifying Gun Show or Event: As defined in 27 CFR 478,100, a
gun show or event is a function sponsored by any national, State, or local
organization, devoted to the collection, competitive use, or other sporting use of
firearms, or an organization or association that sponsars functions devoted to the
collection, competitive use, or other sporting use of firearms in the community.

Question 18.a, Identification: Before a ticensee may sell or deliver a firearm to
a nonlicensee, the ticensee must establish the identity, place of residence, and age
of the transferee/buyer, The transferee/buyer must provide a valid government-
issued photo identification document to the transferor/seiler that contains the
transferee’s/buyer's name, residence address, and date of birth, A driver's license
or an identification card issued by a State in place of a Heense is acceptable. Social
Security cards are not acceptable because no address, date of birth, or photograph
is shown on the cards, A combination of government-issued documents may be
provided. See instructions for question 18.b. Supplemental Documentation.

If the transferee/buyer is a member of the Armed Forces on active duty acquiring a
firearm in the State where his/her permanent duty station is localed, but he/she has
a driver's license from anather State, the transferor/seller should list the
transferee's/ouyer's military identification card and official orders showing where
his/her permanent duty station is located in response to question 18.a. Licensees
may accept electronic PCS orders o estabiish residency.

Question 18.b. Supplemental Documentation: Licensees may accept a
combination of vatid government-issued documenis to satisfy the identification
document requirements of the law. The required valid government-issued photo
identification document bearing the name, photograph, and date of birth of
transferee/buyer may be supplemented by another valid, government-issued
document showing the transteree's/buyer’'s residence address. This supplementai
documentation should be recorded in question {8.b., with the issuing authority and
type of identification presented. For example, if the transferee/buyer has two
States of residence and is trying to buy a handgun in State X, he may provide a
driver's license (showing his name, date of bivth, and photograph) issued by State
Y and another government-issued document (such as a tax document) from State X
showing his residence address. A valid electronic document from a government
website may be used as supplemental documentation provided it contains the
transferee’s/buyer's name and current residence address.

Question 18.c. Exceptions to the Nonimmigrant Alien Prohibition and
Acceptable Documentation: An alien admitted to the United States undera
nonirnmigrant visa is not prohibited from purchasing, receiving, or possessing a
firearm if the alien: {1) is in possession of a hunting license or permit lawfully
issued by the Federal Government, a State or local government, or an Indian tribe
federally recognized by the Bureau: of Indian Affairs, which is valid and unexpired;
(2) was admitted to the United States for lawful hunting or sporting purposes; (3)
has received a waiver from the prohibition from the Atforney General of the
United States; (4) is an official representative of a foreign govermment who s
accredited to the United States Government or the Government's mission to an
international organization having its
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headquariers in the United States; (5) is an official representative of a toreign
government who is en route to or fom another country to which that alien is
accredited; {6) is an official of a foreign government or a distinguished foreign
visitor who has been so designated by the Department of State; or {7) is a foreign
law enforcement officer of a friendly foreign government entering the United
States on officiat law enforcement business.

Question 19, NICS BACKGROUND CHECKS: 18 U.S.C. 922(t) requires that
priot to transferring any firearm to an unlicensed person, a fHeensed importer,
manufacturer, or dealer must first contact the National Instant Criminal
Background Check System (NICS). NICS will advise the Heensee whether the
system finds any information that the purchaser is prohibited by law from
possessing or seceiving a firearm. For purposes of this form, contacts to N}CS
include State agencies designated as points-of-contact ("or POCs") to conduct
WNICS checks for the Federal Government,

The {icensee should NOT contact NICS and must stop the transaction if there is
reasonable cause to believe that the transferee/buyer is prohibited from receiving
or possessing a firearm, including if: the transferee/buyer answers "no" to question
11.a,; the transferee/buyer answers "yes" to any question in 1L.b. - 1 1.{. or 12.b. -
12.c.; the transferee/buyer has answered "yes" to question 12.d.1., and answered
"no" to question 12.d 2.; or the transferee/buyer cannot provide the documentation
required by questions 18.a, b, or c. WARNING: Any person who transfers a
fireann to any person he/she knows or has reasonable cause to believe is prohibited
from receiving or possessing a firearm viofates the law, even if the transferor/seller
has complied with the Federal background check requirements.

At the time that NICS is contacted, the licensee must record in question [9.a. -
19.¢.: the date of contact, the NICS (or Stafe) transaction number, and the initial
{first} response provided by NICS or the State. The licensee may record the date
the firearms may be transferred to the transferee/buyer (also known as the Missing
Disposition Information (MDT) date) in 19.c. that NICS provides for delayed
transactions {States may not provide this date). 1f the licensee receives any
subsequent response(s) before transferring the firearm, the licensee must record in
question 19.d. any response fater pravided by NICS or the State, or that no
response was provided within 3 business days. If the transaction was denied and
later overturned in addition to checking the "Proceed” and entering the date, the
licensee must also check the "Overturned"” box and, if provided, attach the
avertura certificate issued by NICS or the State POC to the ATF Form 4473, Ifthe
licensee receives a response from NICS or the State after the fircarm has been
tansferred, he/she must record this information in question 19.e. Note: States
acting as points of contact for NICS checks may use terms other than "proceed,”
“delayed,” "cancelled,” or "denied,” In such cases, the licensee should check the
box that corresponds to the State's response. Some States may not provide a
transaction number for denials. However, if' a firearm is transferred within the
three business day period, a transaction nuimber is reguired.

NICS responses: I NICS provides a “proceed” response, the transaction may
praceed. I€ NICS provides a "cancelled” or "denied" response, the transferor/sefler
is prohibited from transferring the firearm to the transferee/buyer. TENICS provides
a "delaved" response, the transferor/seller is prohibited from transferring the firearm
unless 3 business days have elapsed and, before the transfer, NICS ar the State has
not advised the transferor/seller that the transferee's/buyer's receipt or possession of
the firearm would be in violation of law. {See 27 CFR 478.102{a) for an example
of how to calcwlate 3 business days.) If NICS provides a "delayed” response, NICS
also will provide a Missing Disposition Information {MDI) date that calculates the 3
business days and reflects when the firearm(s) can be transferred under Federal law.
States may nat provide an MDT date. State lmw miay impose a waiting period on
nransferving firearms,

Questions 20 and 21. NICS Exceptions: A NICS check is not required if the
transfer qualifies for any of the exceptions in 27 CFR 478.102(d). Generally these
include: {a) transfers of National Firearms Act firearms to an individual who has
undergone a background check during the NFA approval process; (b) fransfers
where the transferee/buyer has presented the licensee with a permit or license that
allows the transferee/buyer to possess, acquire, of carry a firearm, and the permit
has been recognized by ATF as a valid alternative to the NICS check requirement;
or (¢) transfers certified by ATF as exempt because compliance with the NICS
check requirements is impractieable. If the transfer qualifies for one of these
exceptions, the licensee must obtain the documentation required by 27 CFR
478.131. A firearm must not be transferred to any transferee/buyer who fails to
provide such decumertation.
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A NICS check must be conducled if an NFA firearm has been approved for
transfer fo a trust, or to a legal entity such as a corporation, and no background
check was conducted as part of the NFA approval process on the individual who
will receive the firearm. [ndividuals who have undergone a background check
during the NFA application process are listed on the approved NFA transfer form.

Section C

Questions 22 and 23, Transfer on a Different Day and Recertification: If the
transfer takes place on a different day from the date that the transferee/buyer
signed Section A, the licensee must again check the photo identification of the
transferee/buyer at the time of transfer,

Section D

Question 24-28, Fivearm(s) Description: These blocks must be completed with
the firearm(s) information. Fircarms manufactured after 1968 by Federat firearms
licensees should all be marked with a serial number. Should you acquire a fireazin
that is legaily not marked with a serial number (i.e, pre-1968); you may answer
question 26 with "NSN" (No Serial Number), "N/A" or "None."

If more than four firearms are invoived in a transaction, the information required
by Section D, questions 24-23, must be provided for the additional firearms on a
separate sheet of paper, which must be altached to this ATF Form 4473.

Types of firearms include, but are not limited to: pistol, revelver, rifle, shotgun,
receiver, frame and other firearms that are neither handguns nor long guns (rifles
or shoiguns), such as firearms having a pistol grip that expel a shotgun shell (pistal
grip firearm) or NFA firearms (machinegun, silencer, short-barreled shotgun,
short-barreled rifle, destructive device or "any other weapon").

Additional firearms purchases by the same transferee/buyer may not be added to
the form after the transferot/seller has signed and dated it. A transferee/buyer who
wishes to acquire additional firearms after the transferor/selier has signed and
dated the form must complete a new ATF Form 4473 and undergo a new NICS
check.

Question 31, This item is for the licensee's use in recording any information he/
she finds necessary to conduct business.

Question 32, Check this box, or write "Private Party Transfer" in question 31, if
the licensee is facilitating the sale or fransfer of a firearm between private
unlicensed individuals in accordance with ATF Procedure 2013-1. This will assist
the licensee by documenting which transaction records correspond with private
parly transfers, and why there may be no corresponding A&D entries when the
transfer did not proceed because it was denied, delayed, or cancelled.

Privacy Act Infermation

Solicitation of this information is authorized under 18 U.8.C. 923(g). Disclasure
of this information by the transferee/buyer is mandatory for the transfer of a
firearm. Disclosure of the individual's Social Security number is voluntary, The
number may be used to verify the transteree's/buyer's identity,

For information about the routine uses of this form see System of Records Notice
Justice/ATF-008, Regulatory Enforcement Records System (68 FR 163558,
January 24, 2003).

Paperwork Reduction Act Notice

The information required on this form is in accordance with the Paperwork
Reduction Act of 1995. The purpose of the information is to determine the
eligibility of the transferee to recetve and possess firearms under Federal law, The
information is subject to inspection by ATF officers and is required by 18 U.S.C.
922 and 923.

The estimated average burden associated with this coltection s 30 minutes per
respondent or recordkeeper, depending on individual circumstances. Conunents
about the accuracy of this burden estimate and suggestions for reducing it should
be directed to Reports Management Officer, IT Coordination Staff, Bureau of
Alcohol, Tobacco, Firearms and Explesives, Washington, DC 20226,

An agency may not conduct o1 sponsor, and a person is not required to respond to,
a collection of information untess it displays a currently valid OMB control
number. Confidentiality is not assured.
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U.S. Depariment of Justice

Bureau of Alcohol, Tobacco,
Firearms and Explosives

Washington DC 20226

September 21, 2011

wwnw.atf. gov
OPEN LETTER TO ALL FEDERAL FIREARMS LICENSEES

The Bureau of Aleohol, Tobacco, Firearms and Explosives (ATF) has received a number of inquiries regarding the
use of marijuana for medicinal purposes’ and its applicability to Federal firearms laws. The purpose of this open
letter is to provide guidance on the issue and fo assist you, a Federal firearms licensee, in complying with Federal
firearms laws and regulations.

A number of States have passed legislation allowing under State law the use or possession of marijuana for
medicinal purposes, and some of these States issue a card authorizing the holder to use or possess marijuana under
State law. During a firearms transaction, a potential transferee may advise you that he or she is a user of medical
marijuana, or present 2 medical marijuana card as identification or proof of residency.

As you know, Federal law, 18 U.S.C. § 922(g)(3), prohibits any person who is an “unlawful user of or addicted to
any controlied substance (as defined in section 102 of the Controlled Substances Act (21 11.8.C. 802))” from
shipping, transporting, receiving or possessing firearms or ammunition. Maripana is Hsted in the Controlled
Substances Act as a Schedule I controlled substance, and there are no exceptions in Federal law for marijuana
purportedly used for medicinal purposes, even if such use is sanctioned by State law, Further, Federal law, 18
U.8.C. § 922(d)(3), makes it unlawful for any person to seli or otherwise dispose of any firearm or ammunition to
any person knowing or having reasonable cause to believe that such person is an unlawful user of or addicted to a
controlled substance. As provided by 27 C.F.R. § 478.11, “an inference of current use may be drawn from evidence
of a recent use or possession of a controlled substance or a pattern of use or possession that reasonably covers the

present time.”

Therefore, any person who uses or is addicted to marijuana, regardless of whether his or her State has passed
legislation authorizing marijuana use for medicinal purposes, is an unlawful user of or addicted to a controiled
substance, and is prohibited by Federal law from possessing firearms or ammunition. Such perscns should answer
“yes” to question 11.e. on ATF Form 4473 (August 2008), Firearms Transaction Record, and you may not transfer
firearms or ammunition to them. Further, if you are aware that the potential transferee is in possession of a card
authorizing the possession and use of marijuana under State law, then you have “reasonable cause to believe” that
the person is an unlawfiutl user of a controlled substance, As such, you may not transfer firearms or anwmunition to
the person, even if the person answered “no” to question 11.e. on ATF Form 4473.

ATF is committed to assisting you in complying with Federal firearms laws. If you have any questions, please
contact ATF’s Firearms Indusfry Programs Branch at (202) 648-7190,

Cotokib-

Arthur Herbert
Assistant Director
Enforcement Programs and Services

' The Federal government does nol recognize marijuana as a medicine. The FDA has determined that marijuana has a high potential for abuse,

has no currently accepted medicat use in treatment in the United States, and lacks an accepted level of safety for use under medical supervision.
See 66 Fed. Reg, 20052 (2001). This Open Letter will use the terms “medical use” or “for medical purposes™ with the understanding that such

use i3 not sanctioned by the federal agency charged with determining what substances are safe and effective as medicines.



Page 209 TITLE 18—CRIMES AND CRIMINAL PROCEDURE § 022

DEFINITION OF “'HANDGUN"

Section 10 of Pub, L., 98408 provided that: “For pur-
peses of gection 921{(a){17)(B) of title 18, United States
Code, as added by the {irst sectlon of this Act, ‘hand-
gun’ means any firearm including a pistol or revolver
designed to be fired by the use of a single hand, The
term also includes any combinakion of parts from
which a handgun can be assembled.”’

§ 922, Unlawful acts

(a) It shall be unlawful—
(1) for any person—

(A) except a llicensed importer, licensed
manufacturer, or licensed dealer, to engage
in the business of imporiing, manufacturing,
or dealing in firearms, or in the course of
such business to ship, transport, or receive
any firearm in interstate or forsign com-
merce; or

(B) except a licensed importer or licensed
manunfacturer, to engage in the business of
importing or manufacturing ammunition, or
in the course of suach business, to ship, trans-
port, or receive any amyunition in inter-
state or foreign commerce;

(2) for any importer, manufacturer, dealer,
or collectior licensed under the provisions of
this chapter to ship or trangport in interstate
or foreigh commerce any firearm to any per-
son other than a lHcensed importer, licensed
manufacturer, licensaed dealer, or licensed col-
lector, except that—

(A) this paragraph and subsection (b)(3)
shall not be held to preclude a licensed im-
porter, licensed manufacturer, licensed deal-
or, or licensed collector from redurning a
firearm or replacement firearm of the same
kind and type to a person from wham it was
received; and this paragraph shall not be
held to preclude an individual from mailing
a firearm owned in compliance with Federal,
Ssate, and local law to a licensed importer,
licensed manufacturer, licensed dealer, or li-
censed collector;

(B) this paragraph shall not be held to pre-
clude a licensed importer, llcensed manufac-
turer, or licensed dealer from depositing a
flrearm for convayance in the malls to any
officer, empioyes, agent, or watchman who,
pursuant to the provisions of section 17158 of
this title, is eligihle to receive through the
mails pistois, revolvers, and other firearms
capable of being concealed on the person, for
use in connection with his official duty; and

(C}) nothing in this paragraph shall be con-
strued as applying in any mannser in the Dis-
triet of Columbia, the Commonwealth of
Puerto Rilco, or any possession of the United
States differently than it wouid apply if the
District of Columbia, the Commonwealth of
Puerto Rico, or the possessicn were in fact a
State of the United States;

(3) for any person, other than a licensed im-
porter, licensed manufacturer, licensad dealer,
or licensed colisctor te transport into or re-
ceive in the State where he resldes (or if the
person is & corporation or other business en-
tity, the State where it maintains a place of
business) any firearm purchased or otherwise
obtained by such person outslde that SHate,

gxcept Ghat this paragraph (A) shall not pre-
ciude any person who lawfully acquires a fire-
arm by beguest or Intestate successicn in a
State other than his State of residence from
transporting the fireayrm into or receiving it in
that State, if it 18 lawful for such person to
purchase or possess such firearm in that State,
(B) shall not apply to the transportation or re-
celpt of a firearm obtained in conformisy with
subsection (h¥3) of this section, and (C) shall
nat apply to the transportation of any firearm
acguired in any State prior to the effective
date of this chapter;

(4) for any person, other than a licensed im-
porter, licensed manufacturer, Hoensed dealer,
or licensed collector, to transport in inter-
state or foreign commerce any destructive de-
vice, machinegun (as defined in section 5845 of
the Insernal Revenue Code of 1986), short-bar-
reled shotgun, or short-barreled rifie, except
as specifically authorized by the Afttorney
General consistent with public safety and ne-
cessity;

(5) for any person (other than a licensed im-
porter, licensed manufacturer, licensed dealer,
or licensed collecior) Lo transfer, sell, trade,
glive, transport, or deliver any firearm to any
person (other than a licensed importer, 1i-
cengsed manufacturer, licensed dealer, or 1i-
censed collector) who the transferor knows or
has reasonable cause to believe does not reside
in (or if the person is a corporation or other
business entity, does not maintain a place of
business in) the State in which the transferor
resides; except that this paragraph shall not
apply to (A) the #ransfer, bransportation, or
delivery of a firearm made to carry out a be-
quest of a firsarm to, or an acquisition by in-
testate succesgion of a firearm by, a person
who 18 permitted to acquire or possess a fire-
arm under the laws of the State of his resi-
dance, and (B) the loan or rental of a firearm
t0 ahy person for temporary use for lawful
sporting purposes;

(6} for any person in connection with the ac-
quisition or attempled acquisition of any fire-
arm or ammunition from a licensed importer,
licensed manufacturer, licensed dealer, or li-
gensed collector, knowingly o make any false
or fictitious oral or written statement or to
furnish or exhibit any false, fictitious, or mis-
represented identification, intended or likely
to deceive such importer, manufacturer, deal-
er, or collector with respect to any fact mate-
rial te the lawfulness of the sale or other dis-
position of such firearm or ammunition under
the provisions of this chapter;

(7) for any person to manafacture or import
armor piercing ammunition, unless—

(A) the manufacture of such ammunition
is for the use of the United States, any de-
partment or agency of the United States,
any State, or any department, agenay, or po-
litical subdivision of a State;

(B) the manufacture of such ammauanition
is for the purpose of exportation; or

(C) the manufacture or importation of
siech ammunition 1s for the purpose of test-
ing or experimentation ané has heen author-
ized by the Attorney General;
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(8) for any manufacturer or importer to sell
or deliver armor piercing ammunition, unless
such sale or delivery—

(A) is for the use of the United States, any
department or agency of the United States,
any State, or any department, agency, or po-
litlcal subdivision of a State;

(B) is for the purpose of exportation; or

(C) is for the purpose of testing or experi-
mentation and has besn aubthorized by the
Attorney General;?

(9) for any person, other than a licensed im-
porter, Heensed manufacturer, licensed dealer,
or licensed coliector, who does not reside in
any State to receive any firearms unless such
receipt is for lawful sporting purposes.

(b) 1t shall be unlawful for any Hcensed im-
porter, licensed manufacturer, llcensed dealer,
or licensed collector to sell or deliver—

(1) any firearm or ammunition to any indi-
vidual who the licensee knows or has reason-
able cause to believe is less than eighteen
vears of age, and, if the flrearm, or ammuni-
tion is other than a shotgun or rifis, or ammu-
nition for a shotgun or rifle, to any individual
who the licenses knows or has reasonable
cause to believe is less than twenty-ons years
of age:

(2} any firearm to any person in any State
where the purchase or possession by such per-
son of such firearm would be in violation of
any State law or any published ordinance ap-
plicable at the place of sale, delivery or other
disposition, unless the licenhses knows or has
reasohable cause to believe that the purchase
or possession would not be in viclation of such
State 1aw or such published ordinancs;

{8) any firearm: to any person who fthe 1li-
censee knows or has reasonable cause to be-
lieve does not reside in {or if the person is a
corporation or other businhess entity, does not
maintain a place of business in) the State in
which the licensee's place of business s lo-
cated, except that this paragraph (A) shall not
apply to the sale or delivery of any rifle or
shotgun to a resident of a State other than a
State in which the licensee’s place of business
ig located if the transferee meets in person
with the transferor te accomplish the transfer,
and the sale, delivery, and receipt fully com-
ply with the legal conditions of sale in hoth
such States {and any licensed manufacturer,
importer or dealer shall be prasumed, for pur-
poses of this subparagraph, in the absence of
svidence to the contrary, to have had actual
knowledge of the State laws and published or-
dinances of both States), and (B) shall not
apply to the loan or rental of a firearm to any
person for temporary use for lawful sporting
purposes;

{4) to any person any destructive device, ma-
chinegun (as defined in section 5845 of the In-
ternal Revenue Code of 1986), short-barreled
shotgun, or short-harrelsd rifle, except as spe-
cifically authorized by the Atforney General
consistent with public safety and necessity;
and

{(5) any firearm or armor-plercing ammuni-
tion to ahy person unless the iicensse notes in
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his records, required to be kept pursuant to
sectlon 923 of this chapter, the name, age, and
place of residence of such pergon if the person
1s an Individual, or the ideniity and principal
and local places of business of such person if
the person is a corporation or other business
entity.

Paragraphs (1), (2), (3), and (4) of this subsection
shall not apply to transactions between licensed
importers, licensed manufacturers, licensed
dealers, and licensed collectors, Paragraph (4) of
this subsection shall not apply to a sale or deliv-
ery to any research organization designated by
the Attorney General.

(c) In any case nob otherwise prohibited by
this chapter, a licensed importer, licensed man-
ufacturer, or licensed dealer may sell a firearm
to a person who does not appear in person at the
licensee's business premises (other than another
licensed importer, manufacturer, or dealer) only
if—

(1) the transferee submits to the transferor a
sworn statement in the following form:

“Subject to penalties provided by law, I
swear that, in the case of any firearm other
thah a shotgun or a rifle, I am twenty-one
years or mors of age, or that, in the case of
a shotgun or a rifle, I am eighteen years ox
more of age; that I am not prohibited by the
provisions of chapter 44 of title 18, United
States Code, from recelving a firearm in
interstate or foreign commerce; and that my
receipt of this firearm will not be in viola-
tion of ahy statute of the Sfate and pub-
lished ordinance applicable to the locality in
which I reside. Further, the trus title, name,
and address of the principal law enforeement
officer of the locality 50 which the firearm
will be delivered are

Signature Date S

and containing blank spaces for the attach-
ment of a true copy of any permit or other in-
formation reguired pursuant to such statute
or published ordinance;

(2) the transferor has, prior to the shipment
or dellvery of the firearm, forwarded by reg-
istered or certified mail (return raceipt re-
quested) a copy of the sworn statement, to-
gether with a description of the firearm, in s
form prescribed by the Atbtorney General, to
the chief law enforgement officer of the trans-
feree's place of residence, and has received a
refurn recelpt avidencing delivery of the state~
ment or has had the statement returned due $o
the refusal of the named addresses to accapt
such lstter in accordance with United States
Post Office Department regulations; and

(8) the transferor has delayed shipment or
delivery for a period of at least seven days fol-
lowing receipt of the notiflecation of the ac-
ceptance or refusal of delivery of the state-
ment.

A copy of the sworn statement and a copy of the
notification to the local law enforcement offi-
cer, together with evidence of receipt or rejsc-
tion of that notification shall be retained by the
licensee as a part of the records required to be
kept under section 923(g).

(d) It shall be unlawful for any person to sell
or otherwise dispose of any firearm or ammani-
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tion to any person knowing or having reasonable ported or shipped; except that any passenger
cause to helieve that such person— who owns or legally possesses a firearm or am-
(1) ig under indictment for, or has been con- munition being transported aboard any common
victed in any court of, a crime punishable by or contracs carrier for movement with the pas-
imprisonment for a term exceeding one year; senger in interstate or forelgn commerce may
(2) i3 & fugltive from justice; deliver said firearm or ammunition into the cus-~

(3) is an unlawful user of or addicted to any  tody of the pilot, captain, conductor or oparator
controlled substance (as defined in seotion 102  of such commeoen or contract carrier for the duara-
of the Controiled Substances Act (21 U.8.C. tion of the trip without vioiating any of the pro-
802)}; . visions of this chapser, No common or contrach
(4) has bsen adjudicated as a mental defec- ogprier shall require or cause any label, tag, or
tive or has been committed to any mental in-  sther written notice to be placed on the outside

St'%gigﬁg? heing an alles of any package, luggage, or other container that
: L . R such k , luge: » other container -
(A) i?, il‘leg'a.lly or unlawfully in the United . ;.o E&fcir:gin- Hggage, ot o Aner cott

States; or ()(1) Tt shali be unlawful for any common or

(B) except as provided in subsection (¥)(2), onfract carrier to transport or deliver in Inter-
has bean aglmlt.t?d to the United States .ot or roreign commerce any firearm or am-
under a nonimmigrant visa (as that term s 04600 wish knowledge or reasonable cause to
defined in sectior‘x 101(3,)(26) of the Immigra- pelieve thas the shipment, transportation, or re-
tlon and Nationality Act (8 TUS.C.  geint thereof would be in violation of the provi-

1161¢a)(261); sions of this chapter.

{6) who? has been discharged from the Armed (2) It shall he uwnlawful for any commnion or
Forces under dishonorable conditions; contract carrier to deliver in interstate or for-

{7y who, having bheen a citizen of the United eign commerce any firearm without obtaining
States, has renounced his citizenship; writben acknowledgement of receipt from the re-

(8) 18 subject to a court order that restrains cipient of the package or other container in
such person from harassing, stalking, or which there is a firearm,

threatening an intimase partner of such per- (g) It shall be unlawful for any person—
son: or child of such intimate partner or per- (1) who has been convicted in any cours of, a
son, or sngaging in other conduct that would erime punishable by imprisonment for a term

place an intimate partner in reasonable fear of
bodily injury to the partner or child, exceps
that this paragraph shall only apply to a court
order that—

(A) was issued after a hearing of which
such person received actual notice, and at
which such person had the opportunity to
participate; and

(B)(i) includes a finding that such person
represents a credible thraat to the physical
safety of such intimabe partner or child; or

(11} by its terms explicitly prohibits the
use, attempted use, or threatened use of
physical force against such intimate partner
or child that would reasonably he expscted
50 cause bodlly injury; or

(9) has been convicted in any court of a mis-
demeanor crime of domestic violence.

This subsection shall not apply with respect to
the sale or disposition of a firearm or ammuni-
tion &0 a licensed imporier, licensed manufac-
turer, licensed dealer, or licensed collector who
pursieant to subsection (b) of section 925 of this
chapter is not precluded from dealing in fire-
arms or ammuhition, or to a person who has
heaen granted relief from disabilities pursuant to
subsection (g) of section 925 of this chapter.

{e) It shall be unlawful for any person know-
ingly to deliver or cause to he delivered to any
common or contract carrier for transportation
or shipment in interstate or foreign commerce,
to persons other than licensed importers, li-
censed manufacturers, licensed dealers, or li-
censed coliectors, any package or other con-
tainer in which there is any firearm or ammuni-
tlon without written notice to the carrier that
such firearm or ammunition is8 beihg trans-
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exceeading one year;

(2) who is a fagitive from justice;

(3) who is an unlawful user of or addicted to
any controlled substance (as defined in section
102 of the Controlled Substances Aet (21 U.S.0.
802)};

(4) who has been adjudicated as a mental de-
faotive or who has been committed to a men-
tal institution;

(5} who, being an alien—

(A) is 1llegally or unlawfully in $he United

States; or

{B) except as providad in subsection {Fy)2),
has been admitted to the United States
under a nonimmigrant visa (as that term is
defined in section 101(a)(26) of the Immigra-
tien and Nationality Act ({8 TU.8.C.

1101(a){26))),

(8) who has heen discharged from the Armed
Forces under dishonorable conditions;

(7) who, having been a citizen of the United
States, has rencunced his citizenship,

(8) who ig subject to a court order shat—

(A) was issued after a hearing of which
such person received aoctual notice, and at
which such person had an opportunity to
participate;

(B) restrains such person from harassing,
stalking, or threatening an intimate partner
of such person or child of such intimate
partnsr or person, or engaging in other con-
duct that would place an intlmate partner in
reasonable fear of bodily injury to the part-
nar or child; and

(C)(3Y includes a finding that such person
represents a cradible threat to the physical
safety of such Intimate partner or child; or

(11} by its terms explicltly prohihits the
uge, attempted use, or threafened use of
physical foree against such intimate partner
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or child that would reasonably be expected
to cause bodily injury; or

{9 who has heen convicted in any court of a
misdemeanor crime of domestic violence,

to ship or transport in interstate or foreign com-
merce, or possess in or affecting commerce, any
firearm or ammunition; or to receive anhy fire-
arm or ammunition which has heen shipped or
transported in interstate or foreign commerce,

(h) 1% shall be uniawful for any individual, who
to that individual’s knowledge and while heing
employed for any person described in any para-
graph of subsection (g) of this ssction, in the
course of sach employment—

(1) to receive, possess, or ransport any fire-
arm or ammunision in or affecting interstate
or foreign commerce; or

(2) to recelve any firearm or ammunition
whnick has been shipped or transported in
intergtate or forelgn commerce.

(1) it shalil be unlawfal for any person to trans-
port or ship In interstate or foreign commerce,
any stolen flrearm or stolen ammunition, know-
ing or having reasonable cause to believe that
the firearm or ammunition was stolen.

{j) It shall be unlawful for any person to re-
celive, possess, conceal, store, barter, sell, or dis-
pose of any stolen firearm or stolen ammmuni-
tion, or pledge or accept as securihy for a loan
any stolen firearm or stolen ammunition, which
is moving as, which is a part of, which con-
stitutes, or which has been shipped or trans-
ported in, interstate or foreign commerece, sither
hefore or after it was stolen, knowing or having
reasonabie cause to belleve that the firearm or
ammunition was stolen,

(k) It shall be anlawful for any perscn know-
ingly to transport, ship, or receive, in interstate
or farelgn commerce, any flrearm which has had
the importer’s or manufactursr’s serial namber
removed, obliterated, or altered or Lo possess or
receive any firearm which has had the import-
er's or manufacturer’s gerial number removed,
obliterated, or altered and has, ai any tims,
been shipped or transported in intersiate or for-
eign commeroce.

(I) Except as provided in seotion 925(d} of this
chapter, it shall be unlawful for any person
knowingly o import or bring into the United
States or any possession thereof any firearm or
ammunition; and it shall he uniawful for any
person knowingly Lo receive any firearm or am-
munition which has been imported or brought
into the United States or any possession thereof
in viglation of ths provisions of this chapter.

(m) It shall be unlawful for any licensed im-
porter, licensed manufacturer, licensed dealer,
or Hcensed collector knowingly fto make any
false entry in, to fall to make appropriate entry
in, or fo fall to properly maintaln, any record
which he 18 required to keep pursuani to section
923 of this chapter or regulations promulgaded
thereunder.

(n) It shall be unlawful for any person who ls
under Indiotment for a erime punishable by im-
prisonment for a term exceeding one year to
ship or transport in interstate or foreigh com-
merce any flrearm or ammunition or receive
any firearm or ammunition which has been
shipped or transported in interstate or foreign
commeroce.
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(o)1) Hxeept as provided in paragraph (2), i%
shall be unlawful for any person to transfer or
possess a machinegur.,

(2) This subgection does not apply with respect
Lo—

(A} a transfer to or by, or possession by or
under the awpthority of, the United States or
any department or agency thereof or a State,
or a deparbment, agency, or political subdivi-
sion thereof; ar

{B) any lawful transfer or lawfui possession
of a machinegun that was lawfully possessed
hefore the date this subsection takes effect.

(P)(1) It shall be unlawfal for any person to
manufactare, import, seil, ship, deliver, possess,
transfer, or receive any firearm—

(A) that, after removal of grips, stocks, and
magazines, is not as detectable as the Security
Exemnlar, by walk-through metal detectors
calibrated and operated to detect the Security
HExemplar; or

(B) any major component of which, when
subjected to Inspection by the types of X-ray
machines commonty used at airports, does not
generate an image that accurately depicts the
shape of the component. Barium sulfate or
other compounds may be used in the fabrica-
tion of the component.

{2y For purposes of this subssction—

(A) the term ‘“‘firearm” does not include the
frame or receiver of any such weapon;

(B) the term “major component means,
with respect to a firearm, the barrel, the slide
or cylinder, or the frame or receiver of the
firearny; and

(Cy the term “Security Hxemplar’’ means an
object, to be fabricated at the direction of the
Astorney General, that is—

(1) constructed of, during the 12-meonth pe-
ricd beginning on the date of the enactment
of this subsection, 3.7 ounces of material
type 17-4 PH stainiess steel in a shape re-
sembling a handgun; and

(ii) suitable for testing and calibrating
metal detectors:

Provided, however, That at the close of such 12-
month period, and ab appropriate times there-
after the Attorney General shall promulgate
regulations to permit the manufacturs, impor-
tation, sale, shipment, delivery, possession,
transfer, or receipt of firearms previously pro-
hibited under this subparagraph that are as
detectable ag a “Secuarity Exemplar' which
contains 3.7 ounces of material type 17-4 PH
gbainless steel, in a shape resembling 2 hand-
gun, or such lesser amount as is detectable in
view of advances in state-of-the-art develop-
ments in weapons detection technology.

(3) Under such rules and regulations as the At-
torney General shall prescribe, this subsection
shall not apply to the manufacture, possession,
transfer, receipt, shipment, or delivery of a fire-
arm by a licensed manufacturer or any person
acting pursuant to a contract with a licensed
manufacturer, for the purpose of examining and
testing such firearm to determine whether para-
graph (1) applies to such firearm, The Attorney
General shall ensure that rules and regulations
adopted pursuant to this paragraph do net im-
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pair the manufacture of prototype firearms or
the development of new technology.

(4} The Astorney General shall permit the con-
ditional importation of a firearm hy a licensed
importer or licensed manufacturer, for examina-
tion and testing to determine whether or not the
unconditional imporsatlon of such firearm
would violate this subsection.

(5) This subsection shail not apply to any fire-
arm which—

(A) has beaen cersified by the Secratary of
Defenge or the Director of Central Intel-
ligence, after consultation with the Attorney
General and the Administrator of the Federal
Aviation Administration, as nscessary for
military or intelligence applications; and

(B) is manufactured for and sold exclusively
to military or intelligence agencies of the
United States.

{68) This subsection shall not apply with re-
spect to any firearm manufactured in, imported
into, or possessed in the United States before
the date of the enactment of the Undetectable
Pirearms Act of 1988,

{q)(1) The Congress finds and declares that—

(A) crime, particularly crime involving
drugs and guns, is a pervasive, nationwilde
problem;

(B) erime at the local level is exacerbated by
the interstate movement of drugs, guns, and
criminal gangs;

(C) firearms and ammunition move easily in
interstate commerce and have bheen found in
increasing numbers in and around schools, as
documented in numerous hearings in both the
Committee on the Judieiary® the House of
Representatives and the Committes on the Ju-
diciary of the Senate;

{D} in fact, even before the sals of a firearm,
the gun, its component parts, ammunition,
and the raw materials from which they are
made have considerably moved in interstate
comimerce;

(E} while criminals freely move from State
to State, ordinary citizens and foreign visitors
may fear o travel to or through certain parts
of the country due to concern about violent
orime and gun violence, and parents may de-
cline to send their children 5o school for the
same reason;

(B the oceurrence of viclent crime in school
zones has resulted in a decline in the guality
of education in our country;

(@) this decline in the guality of education
has an adverse impact on interstate commerce
and the forelgn commsrce of the TUnited
States;

(H) Statbes, localities, and school systems
find it almost impossible to handle gun-relat-
ed crime by themseives—even States, local-
ities, and school systems that have made
strong efforts to prevent, detect, and punish
gunh-related crime find their efforts unavailing
due in pars to the fallure or inability of obher
States or localities to take strong measures;
and

(I) the Congress has the power, under the
interstate commerce clause and other provi-
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gions of the Constitution, to enact measures to
ensure the integrity and safety of the Nation's
schools by enactment of this subsection.

(2)(A) Tt shall be unlawful for any individual
knowingly to possess a firearm that has moved
in or that otherwise affects interstate or foreigm
commerce at a place that the individual knows,
or has reasonable cause to helieve, is & School
70Ye.

{B) Subparagraph (A) does not apply to the
possession of a firsarm—

(1) on private property not part of schoot
grounds;

(i1} if the individual possesaling the firearm is
licensed to do so by the State In which the
gchool zone is located or a political subdivi-
sion of the State, and the law of the State or
political subdivision requires that, before an
individual obtains such a licenss, the law en-
forcement authorities of the State or political
subdivision verify that the individual is quali-
fied under law to receive the Illcense;

(3i1) that 1s—

(3) not loaded; and
(Il in a locked container, or a locked fire-
arms rack that is on a motor vehicle;

(iv) by an individual for use in a program ap-
proved by a school in the school zone;

(v) by an individual in accordance with a
contract entered into between a school in the
schoel zone and the individual or an employer
of the individual;

(vi) by a law enforcement officer acting in
his or her official capacity; or

{vii) that is unloaded and is possessed by an
individual while traversing schocol premises for
the purpose of galning access to public or pri-
vate lands open to hunting, if the eniry on
school premises is authorized by school au-
thorities.

{(3)(A) Except as provided in subparagraph (B),
i$ shall be unlawful for any person, knowingly or
with reckless disregard for the safety of an-
other, to discharge or attempt to discharge a
firearm that has moved in or that otherwise af-
focts interstate or foreigh commerce at a piace
that the person knows Is a schoot zone.

(B} Subparagraph (A} does nob apply to the
discharge of a firearm—

1) on private property not part of school
grounds;

(i1) as part of a program approved hy a
gchool in the school zone, hy an individual who
is parsicipating in the program;

(iil) by an individual In accordance with a
contract entered into hetween a school in a
school zone and the individual or an employer
of the individual; or

(iv) hy a law enforcement officer acting in
his or her official capacity.

(4) Nething in this suhbsection shall be con-
strued as preempting or preventing a State or
local government from enacting a statute astab-
lishing gun free school zones as vrovided in this
subsection,

(ry It shall be unlawful for any person Lo as-
semble from imported parts any semiautomatic
rifle or any shotgun which is identical to any
rifle or shotgun prohihited from Iimportation



§922 TITLE 18—CRIMES AND CRIMINAL PROCEDURE Page 214

under section 925(d}3) of this chapter as not {I) allows the transferee to possess or ac-
being parsicularty suitable for or readily adapt- gquire a handgun; and
able to sporting purposes except that this sub- (I} was issued not mors than b years ear-
section shall not apply to— lier hy the State in which the transfer is to
(1) the assembly of any such rifle or shotgun take place; and
for sale or distribution by a licensed manufac- (11) the law of the State provides that such a
turer to the United States or any department  permit is to be issued only after an authorized
or agency thersof or to any Stabte or any de- government official has verified that the infor-
partment, agency, or political subdivision mation availahle to such official does not indi-
thereof; or cate that possession of a handgun by the
(2) the assembly of any such rifle or shotgun transferee would be in violation of the law;
for the purposes of testing or experimentation (D) the law of the State requires that, before
authorized by the Attorney General. any licensed importer, licensed manufactursr,

or licensed dealer completes the transfer of a
handgun to an individual who is not licensed
under gection 923, an authorized goveriiment
official verify that the information available
to such official does not indicate that posses-
gion of a handgun by the btransferee would he

{8)}{1) Beginning on the date that is 90 days
after the date of enactment of this subsection
and ending on the day before the date that is 60
months after such date of enactiment, it shall be
unlawful for any licensed Iimporter, llecensed
manufacturer, or licensed dealer to sell, deliver, in violation of 1aw:
or transfer a handegun (other than the return of ! (%)D tafn o At?](}}:?‘l‘gf;f General has approved the

2 ]fartgglil,‘g r;fn t?ﬁclgefgsgl ﬁ:,g]??) “;ismgz g & 1?;‘21;:& transfer under section 5812 of the Internal Rev-
give V. enue Code of 1888; or

under section 523, unless— (F) on application of the transfsror, the At-

(A) after the most recent proposal of such
transfer by the transferes—
(i) the transferor has—

(I) recelved from the transferee z state-
ment of the transferee containing the in-
formation described in paragraph (3);

(1T) verified the identity of the transferee
by examining the identification document
presented;

(IID) within 1 day after the transferece
furnighes the statement, provided notice of
the contents of the statement to the chief
law enforcemens officer of the place of res-
idence of the transferss; and

(IV} within 1 day after the transferes fur-
nishes the statement, transmitted a copy
of the statement to the chief law enforce-
ment officer of the place of residence of
the transferee; and

(i1)(I) b business days (meaning days on
which State offices are open) have elapsed
from the date the transferor furaished no-
tice of the contents of the statement to the
chief law enforcement officer, during which
periad the transferor has not received infor-
mation from the chief law enforcement offi-
cer that receipt or possession of the handgun
by the transferee would he in violation of
Federal, State, or local law; or

(ID) the transferor has received notice from
the chief law enforcement officer that the
officer has no information indicating that
recelpt or possession of the handgun by the
transferee would viclate Federal, State, or
local law;

(B) the transferee has presented to the trans-
feror a written statement, isseed by the chisf
law enforcement officer of the place of resi-
dence of the transferee during the 10-day pe-
riod ending on the date of the most recent pro-
posal of such transfer by the transferee, stat-
ing that ihe transferse reguires access to a
handgun because of a threat to the life of the
transferee or of any member of the household
of the transferee;

(C)(1) the transferee has presented to the
transferor a permit that—

torney General has certified that compliance
with subparagraph (A)I)IIT) is impracticable
because—

(i) the ratlo of the numbar of iaw enforce-
ment officers of the State in which the
transfer is to cceur to the number of square
miilas of land area of the State does not ex-
ceed 0.0025;

(i1) the husiness premises of the transferor
at which the transfer is to ocecur are ex-
tremely remote in relation to the chief law
enforcement officer; and

(1ii) there is an absance of telecommunica-
tions facilities in the geographical arez in
which the business premises are located.

(2y A chief law enforcement officer to whom a
transferor has provided nctice pursuant to para-
graph (I}AYI(ITE) shall make a reasonable ef-
fort to ascertain within 5 business days whether
receipt or possession would be in violation of the
law, including research in whatever State and
local recordkeeping systems are available and in
a nabtional system designabed by the Atborney
General.

{3) The statement referred to in paragraph
(DAYED) shalt contain only—

(A) the name, address, and date of birth ap-
pearing on a valid identification document (as
defined in section 1028(1){1)%} of the transferee
conbaining a photograph of the transferee and
a description of the identification used;

(B} a statement that the transferee—

(1) is not under indictment for, and has not
been convicted in any court of, a crime pun-
ishable by imprisonment for a term exceed-
ing 1 year, and has not been convicted in any
court of a misdemeanor crime of domestic
violence;

(1) is not a fugitive from justice;

(H11) is not an unlawful user of or addicted
to any controlled substance (as defined in
section 102 of the Controlled Suhstances
Act);

{{v) has not been adjudicated as a mental
defective or been committed to a mental in-
stitution;

1See References In Text note helow,
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{¥) 18 not an atien who—

(Iy) is illegally or unlawfully in the
United States: or

(II) subject to subsection (¥)(2), has been
admitted to the United States under a
nonimmigrant visa {(as that term 18 defined
in section 101(a)(26} of the Tmmigration
and Nationality Act (8 U.8.C, 110i{a)26)));

{vi) has not heen discharged from *the
Armed Forces under digshonorabis condi-
tions; and

(vii) is not a person who, having been a cit-
izen of the United States, has renounced
such ecitizenship;

{()) ths date the statement is made; and
(D) notice that the transferee intends te ob-
tain a handgun from the transferor.

(4) Any transferor of a handgun who, after
such transfer, recelves a report from a chief law
enforcement officer containing information that
receipt or possession of the handgun hy the
transferee violates Federal, State, or local law
shail, within 1 business day after receipt of such
request, communicate any information related
to the transfer that the transferor has about the
transfer and the transferese to—

(A) the chief lIaw enforcemeni officer of the
place of business of the transferor; and

(B) the chief law enforcement officer of the
place of residence of ths transferee.

(8 Any transferor who receives Information,
not otherwise avallable to the publie, in a report
under this subsection shall not disclose such in-
formation except to the transferee, to law en-
forcernent authorities, or pursuant to the direc-
tion of a court of law.

(6)}A) Any transferor who sells, delivers, or
otherwise transfers a handgun to a transferee
shall retain the copy of the statement of the
transferee with respect o the handgun trans-
action, and shall retain evidence that the trans-
feror has compiied with subclauses (II1) and (IV)
of paragraph (1}(A)1) with respect to the state-
menk.

{B) Unless the chief law enforcement officer to
whom a statement is sransmitted under para-
graph (1AYAXIV) determines that a transaciion
would violate Federal, State, or local law—

(i} the officer shall, within 20 business days
after the date the transferse made the state-
ment on the basis of which the notice was pro-
vided, destroy the statement, any record con-
taining information derived from the state-
ment, and any record created as a result of the
notice required by paragraph (3)(AYI{IIL);

(11) the information contained in the state-
ment shall not be conveyed to any peraoh ex-
cept a person who has a need to know in order
to carry out this subsection; and

(iii) the information contained in the state-
ment shall not be used for any purpose other
than to carry out this subsection.

(C) If a chief law enforcement officer deter-
mines that an individual is ineligible to receive
a handgun and the individual requests the offi-
cer to provide the reason for such determina-
tion, the officer shall provide such reasons to
the individual in writing within 20 business days
after receipt of the request.
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(7y A chief law enforcement officer or other
person responsible for providing criminal his-
tory background information pursuant to bthis
subsection shall not be liable in an action at law
for damages—

(A) for failure to prevent the sale or transfer
of a handgun 50 a person whose receipt or pos-
session of the handgun 1s unlawiul under this
section; or

{B) for preventing such a sale or transfer to
a person who may lawfully receive or possess
a handgun.

(8) For purposes of this subsection, the term
“chief law enforcement officer’” means the chlef
of police, the sheriff, or an eguivalent officer or
the designas of any such individual.

(9) "The Attorney General shall take necessary
actions to ensure that the provisions of this sub-
section are published and disseminated 4o li-
censed dealers, law enforcemsent officials, and
the public.

(t)(1) Beginning on the date that is 30 days
after the Attorney General notifies licensees
under section 103(d) of the Brady Handguh Vio-
lence Prevention Act that the national instant
oriminal background check system is estab-
lished, a licensed importer, Heensed manufac-
tarer, or licenged dealer shall not transfer a fire-
arm to any other person who is not licensed
under this chapter, unless-—

(A) before the completion of the transfer,
the licensee contacts the national instant
crirninal background check system established
under section 103 of that Act;

(B)(1) the system provides the licensee with
a unique identiflestion number; or

() 3 business days (meaning a day on which
State offices are open) have elapsed since the
licensee contacted the system, and the system
has not notified the licensee that the receipt
of a firearm by such other person would vio-
late subsection (g) or (n) of this section; and

() the transferor has verified she identity of
the transferes by examining a valld identifica-
tlon document {as defined 1n section 1028(d) of
this title) of the transferee containing a pho-
tograph of the transfaree.

{2) If receipt of & firearm would not violate
subsection (g) or (n) or Siate law, the system
ghall—

(A) assign a unique identification number to
the transfer;

(B) provide the licensee with the number;
and

(C) destroy all records of the systen: with re-
spect to the call (other than the identifying
number and the date the number was assigned)
and all records of the system relating to the
person or the transfer.

(3} Paragraph (1) shall not apply to a flrearm
transfer between a licensee and another person
if—

(A1) such other person has presented to the
licensee a permit that-—
{I) allows such other person to possess or
acguire a firearm; and
{I1) was issued not more than b years ear-
lier hy the State in which the transfer is to
talke place; and

(11) the law of the State provides that such a
permit is to be issued only after an anthorized
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government official has verified that the infor-
mation available to such official does not indi-
cate that possession of a firearm by such other
persor: would be in violation of law;

(B) the Attorney General hag approved the
transfer under section 5812 of the Internal Rev-
enue Code of 1986; or

(C) on application of the transferor, the At-
torney General has ceriified that compliance
with paragrapk (1){(A) is impracticable be-
CATS G-

(i) the ratio of the number of law enforce-
ment officers of the State in which the
transfer ig to0 occur $0 the number of squara
miles of land area of the Siate does not ex-
ceed 0.0025;

(il) the business premises of the licensee at
which the transfer is to occur are extremely
remote in relation to the chief law enforce-
ment officer (as defined 1n subsection {s)(8);
and

(1ii) there is an abseance of telecommunica-
tlons facilities in the geographical area in
which the business premises are located.

(4) If the national instant criminal back-
ground check system notifies the licensee that
the information available to the sysfem does
not demonstrate that the receipt of a firearm by
such other person would vicolate subsection (g)
or (11) or State law, and tha licensee transfers a
firearm fo such other person, the licensee shall
include in the record of the transfer the unique
identification number provided by the system
with respect to the trangfer.

(5) If the lcensss knowingly bransfers a fire-
arm to such other person and knowingly fails to
comply with paragraph (1) of this subsection
with respect to the transfer and, at the time
such other person most recently proposed the
transfer, the national instant criminal back-
ground check system was operafing and infor-
mation was available $o the system demonstrat-
ing thaj receipt of a firearm by such other per-
son would violate subsechion (g) or (n) of this
soction or State law, the Attorney General may,
after notice and opportunity for a hearing, sus-
pend for not more than 6 months or reveke any
license issued to the licensee under section 923,
and may impose on the licensee a civil fine of
not mare than $5,000.

{(6) Nelthar a local government nor an em-
ployee of the Pederal Government or of any
State or local governmens, responsible for pro-
viding iInformation to the national instant
criminal hackground check system shall be lia-
ble in an aciion at law for damages—

(A) for failure to prevent the sale or transfer
of a firearm to a person whose receipt or pos-
session of the firearm is unlawful under this
section; or

(B) for preventing such a sale or transfer to
a persen who may lawfully receive or possess
a firearm.

(u} It shall ke unlawful for a persen to steal or
unlawfully take or carry away from the person
or the premises of a person who is licensed to
engage in the business of importing, manufac-
turing, or dealing in firearmsa, any firearm in
the licensee’s business inventery that has been
shipped or transporied in interstate or forsign
COMIIOrco.
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[(¥v), (W) Repealed, Pub, L, 103-322, title XI,
§110105(2), Sept. 13, 1994, 108 Stat. 2000.)

(x)(1) It shall be unlawful for a person to sell,
dellver, or otherwise transfer Lo a person who
the transferor knows or has reasonable cause to
beleve 18 a juvenile—

{A) a handgun; or
(BY ammunition that is saitable for use only
in a handgun.

{2 Tt shall be unlawful for any person who is
a juvenile to knowingly possess—
(A) a handgun; or
(B) ammunision that is suitable for use only
in a handgun.

{8) This subsection does not apply to—

(A) a temporary transfer of a handguan or
ammunition to a iuvenile or to the possession
or use of a handgun or ammunition by a juve-
nile if the handguan and ammunition are pos-
sessed and used by the juvenile—

(1) in the course of employment, In the
course of ranching or farming reiated to ac-
tivitles at the residence of the juvenile (or
on property used for ranching or farming at
which the juvenile, with the permission of
the property owner or lessee, is performing
activities related to the operation of the
farm or ranch), target practice, hunting, or
a course of instraction in the safe and lawful
use of a handgun;

(11) with the prior written consent of the
juvenile’s parent or guardian who is not pro-
hibited by PFederal, State, or local law from
posgessing & flrearm, except—

(I) during transportation hy the juvenile
of an unloaded handgun in a locked con-
tainer directly from the place of transfer
to a place at which an activity described
in clause (i) is to take place and transpor-
tation by the juvenile of that handgun, whn-
loaded and in a locked container, directiy
from the place at which such an activity
took place to the transferor; or

{IN) with respect to ranching or farming
activities as described in clause (1), a juve-
nile may possess and use a handgun or am-
munition with the prior written approval
of the juvenile’s parent or legal guardian
and at the direction of an adult who 1s nos
prohibited by Federal, State or local law
from possessing a, firearm;

(iii) the juvenile has the prior written con-
sent in the juvenile’s possession at all simes
when a handgun is in the possession of the
juvenlle; and

(iv} in accordance with State and loecal
law,;

(B) a iuvenile who is a member of the Armed
Forces of the United States or the National
Guard who possesses or 1s armed with a hand-
gun in the line of duty;

() a transfer by inheritance of title (but not
possession) of a handgun or ammunition to a
juvenile; or

(D) the possession of a handgun or ammuni-
tion by a juvenile taken in defense of the juve-
nite or osther persons against an intruder into
the residence of the juvenile or a residence in
which the juvenile is an invited guest.
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(4) A handgun or ammunition, the possession
of which is transferred to a juvenile in circum-
stances in which the transferor is not in viola-
tion of this subsection shall not be subject to
permanent conflscation by the Government if
its possession by the juvenile subsequentiy be-
comes uniawful because of the conduct of the ju-
venile, but shall be returned to the lawful owner
when such handgun or ammunition is no longer
required by the Government for the purposes of
investigation or prosecution.

{5) F'or purposes of this subsection, the term
“juvenile’” means a person who is less than 18
years of age.

{6)(A) In a prosecution of a violation of this
subsection, the court shall require the presence
of a juvenile defendant's parent or legal guard-
ian at all proceedings.

(B) The court may use the contempt power to
enforce subparagraph (A).

{C) The court may excuse atbendance of a par-
ent or legal guardian of a juvenile defendant at
a proceeding in a prosescution of a violation of
this subgection for good cause shown.

() PROVISIONS RELATING TO ALIENS ADMITTED
UNDER NONIMMIGRANT VISAS—

(1) DEFINITIONS.—In this subsection—

{A) the term “allen’ has the same mean-
ing as in section 101(a)3) of the Immigration
and Nationality Act (8 U.8.C. 1101{a)3)); and

{B) the term “nonimmigrant visa’ has the
same meaning as in section 101(a)(26} of the
Immigration and Natlonality Act (8 U.8.C.
1101(2)(26)).

(2) BXOBPTIONS —Suhseotions (A)(BYDB)Y,
(g)(5)B}, and (s)(R)BXv)II) do not apply to
any alien who has heen lawfully admitted to
the United States under a nonimmigrant visa,
if that alien is—

(A) admitted to the United States for law-
ful hunting or sporting purposes or is in pos-
gession of a hunting llcense or permit law-
fully issued in the United States;

(B) an official representative of a foreign
government who is—

(i) aceredited to the United States Gov-
erhment or the Government’s misgsion to
an international organization having its
headguarters in the United States; or

(i1} en route S0 or from another country
to which that alien is accredited;

() an official of a foreign government or a
distinguished foreign visitor who has been so
designated by the Department of State; or

(D) a foreigr law enforcenment officer of a
friendly foreign government entering the
United States on official law enfarcement
business.

{8) WAIVER.—

(A) CONDITIONS FOR WAIVER.—ANy individ-
ual who has been admitted to the United
States uander a nonimmigrant visa may re-
ceive a walver from the requirements of sub-
section (g)5), if—

(i) the individual submits o the Attor-
ney Gereral a petition that meets the re-
guirements of subparagraph {C); and

(ii) the Attorney (eneral approves the
petition,

(B} PETITION.—Xach petition under sub-
paragraph (B) shall—
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(1) demonstrate that the petitioner has
resided in the United States for a continu-
ous period of not less than 180 days before
the date on which the petition is submit-
ted under this paragraph; and

(ii) include a written statement from the
embassy or consulate of the petitioner, au-
thorizing the petitioner %o acquire a fire-
arm or ammunition and certifying that
the alien would not, absent the application
of subsection {(gX5)B), otherwise be pro-
hibited from such acquisitlon under sub-
section (g).

(C) APPROVAL OF PETITION —The Attorney
General shall approve a petition submitted
in accordance with this paragraph, if the At-
torney General determines that waiving the
requirements of subsection (g)5s)B) with ro-
spect to the petitioner—

(1) would he in the inserests of justice;
and
(ii) would not jeopardize the public safe-
ty.
{z) SECURE GUN STORAGE OR BAFETY DEVICE.
(1) IN GENERAL.—Except as provided under
paragraph (2), it shall be unlawful for any -
censed importer, Heensed manufacturer, or ii-
censed dealer to seil, deliver, or transfer any
handgun to any persor other than any person
licensed ander this chapter, unless the trans-
feree is provided with a secure gun storage or
safety device (as defined 1n section 921{a)(34))
for that handgun.
(2) BxcerTIONS.—~Paragraph (1) shall not
apply to—

({A¥(1) the manufacture for, transfer to, or
possesgion by, the United States, a depart-
ment or agency of fthe United States, a
State, or a department, agency, or political
subdivision of a State, of a handgun; or

(ii) the transfer to, or possession by, a law
enforcement officer employed by an entity
referred 5o in clause (1) of a handgun for law
enforcement purposes (whether on or off
duty); or

(B) the transfer to, or possession by, a rail
police officer employed by a rail carrier and
gersified or commissioned as a police officer
under the laws of a4 State of a handgun for
purposes of law enforcement (whether on or
off duty),;

(C) the transfer to any person of a handguh
listed as a curio or relic by the Secretary
pursuant to section 921(z)(13); or

(D) the transfer to any person of a hand-
gun for which a secure gun storage or safety
device is temporarily unavailable for the
reasons described in the exceptions stated in
soction 923(e), if the licensed manufacturer,
licensed importer, or licensed dealer delivers
to the transferes within 10 calendar days
from the date of the delivery of the handgun
to the transferee a secure guh gtorage or
safety device for the handgun.

(3) LIABILITY FOR USE.—

(A) IN GENERAL—Notwithstanding any
other provision of law, a person who has law-
ful possession and controi of a handgun, and
who uses a secure gun storage or safety de-
vice with the handgun, shall he entitled to



§922

immunity from a qualified civil liahility ac-
tion.

(B) PROSPECTIVE ACTIONS—A qualified
civil liablHty action may not he brought in
any Federal or State court.

(C) DEFINED TERM.-AS used In this para-
graph, the term ‘“‘qualified civii liability ac-
tion'—

(1) means a ecivil action brought by any
person against a person described in sub-
paragraph (A) for damages resulting from
the eriminal or uniawful misuse of the
handgun by a third party, if—

(I) the handgun was accessed hy an-
other person who did not have the per-
mission or authorization of the person
having lawful possession and control of
the handgun to have access to 1t; and

(IT3 at the time access was gainad by
the person not so authorized, the hand-
gun had been made inoperable by use of
a secure gun storage or safety device;
and

(11) shall not include an action brought
against the person having lawful posses-
sion and controi of the handgun for neg-
ligent entrustment or negligence per se.

[APPENDIX A Repealed. Pub, L, 102-322, tifle XI,
§110105(2), Sept. 13, 1594, 108 Stat. 20003

(Added Pub. L. 90-361, title IV, §902, June 19,
1968, 82 Stat. 228; amended Pub. L. 90-618, title L,
§102, Oct. 22, 1968, B2 Stat. 1216; Pub. L. §7-377,
titie I, §165(a), Dec. 21, 1982, 96 Stat. 1923; Pub. L.
09-308, §102, May 18, 1986, 1060 Stat. 451; Pub. L.
99-408, §2, Aug. 28, 1986, 100 Stat. 920; Pub. L.
89-514, §2, Oct. 22, 1986, 100 Stat. 2085; Pub. 1.
100-648, §2(a), O{2)A), Nov. 10, 1988, 102 Stat,
3816, 3818; Puh. 1. 100-690, title VII, §70680{c), Nov.
18, 1588, 102 Stat. 4404; Pab. L. 101-647, title XVII,
§1702(b)(1), title XXIT, §§2201, 2202, 2204(b), title
XXXV, §3524, Nov. 29, 1990, 104 Stat. 4844, 4856,
4867, 4924; Pub. L. 103-159, title I, §102{a)(1), (b),
title III, §302{a)-(c), Nov. 30, 1983, 107 Stat, 1636,
1539, 1545; Pub, L. 108-322, title XI, §§110102(a),
110108¢a), 110106{2), 1103106, 110201(a), 110401(h), (o),
1106511, 110514, title XXXTE, §§320904, 320027, title
XXXIIT, §330011(1), Sept. 13, 1994, 108 Stat, 1996,
1998, 2000, 2010, 2014, 2018, 2125, 2131, 2145; Pub. 1.
104-208, div. A, title I, §101{f) [Gitle VI, §§657,
658(h)1, Sept. 36, 1996, 110 Stat. 3009-314, 3009389,
3008-372; Pub. L. 104-294, title VI, §803(b), (e){1),
(&()(1), {g). Oct. 11, 1996, 110 Stat. 3503, 3604;
Pub. L. 105277, div. A, §10k(D) {title I, §121], Oct.
21, 1998, 112 Stat. 2681-50, 2681-71; Pab. L. 107-273,
div. B, title IV, §4003(a){1), Nov. 2, 2002, 116 Stat.
1811; Pub. L. 107296, title XI, §1112(f)(4), (6), Nov.
25, 2002, 116 Stat. 2276; Pub. L. 10992, §§5(c)X1),
6(a), Oct. 26, 2005, 119 Stat. 2089, 2101.)
AMENDMENT OF SECTION
Pub. L. 100649, §2(f)(2)(4), Nov. 10, 1588, 102
Stai. 3818, as amended by Pub, L. 105-277, div.
A, §101¢(h) [title VI, §649], Oct. 21, 1598, 112
Stat. 2681480, 2681528, Pub. L. 108-174, §1(1),
Dec, 8, 2003, 117 Stat, 2481, provided thai, effec-
tive 25 years after the 30th day beginning after
Nov. 10, 1988, subsection (p) of ihis seclion i3 re-
pealed.

REFERENCES IN TEXT

The effective date of this chapter, referred to in sub-
sec. (a)(8), is December 16, 1968,
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Sectlon 5845 of the Internal Revenue Coda of 1886, re-
ferred to in subsecs. (a)(d) and {b){4), is classified to sec-
tion 6845 of Title 26, Internal Revenue Code.

For date this subsection takes effeot, referred to in
subsea. (0){2)(B), as May 19, 1986, see Effective Date of
1486 Amendment note, set out below,

The date of the enactment of this sabsection and the
date of the enaotment of the Undetectabls Firearins
Act of 1988, referred to in subsec. (DY2XC)D), (6), respec-
tively, are both the date of enactment of Pub. L.
100649, which enacted subsac. (p) of this section and
which was approved Nov. 10, 1588,

The date of enactment of this subsection, referred to
in subsec, (s)(1), 18 the date of enactment, of Puh. L.
103-159, which was approved Nov, 30, 1893,

Section 5812 of the Internal Revenus Code of 1986, re-
ferred to in subsees. E}1)@M) and (5)(8)(B), is classified
to section 5812 of Titie 26, Internal Revenue Code.

Section 1028 of this title, referred ito In subses.
(5)3¥A), was subsequently amended, and section
1028¢d)(1) no longer defines the term ““{dsntification
document”. However, such term is defined elsewhare in
that seotion,

Section 102 of the Controiled Substances Ack, referred
to in suhsec. (8)3)(BX1i1), is classifisd to geotion 803 of
Title 21, Food and Drugs.

Section 1028 of the Brady Handgun Violence Praven-
tlon Act, referred to in subsec. (£)(1), 1s section 103 of
Pub. L. 103-15%, which is set out below.

AMENDMENTS

2006—Subsec. (a)(7), (8). Pub, L, 109-92, §6(a), added
pars. (T) and (8) and struck oul former pars. (7) and (&)
which related to prohibitions on the manufacture, im-
portation, sale, and delivery of armor plercing ammu-
nition.

Bubsec. {z). Puh. L. 108-92, §5{c)(1), added subsec. (z).

2002—Subsecs. {a) to (o), (P)@) to (4). Pub. L. 107-208,
§1112(£)(6), substituted “Attorney General’” for “Sec-
retary” wherever appearing.

Subsec. (PXS)A). Pub. L. 107298, §1112(f)(4), sub-
stituted “after sonsuitation with the Abthorney CGen-
eral” for “‘after consuitation with the Secretary*’.

Subsecs. (r), {g), Pub. L. 10729, §111%1(6), sub-
stituted “*Abttorney General’ for “Secretary’ wherever
appearing.

Subsec. (H{EXC). Pub. L. 107273 substituted '*1028(a)""
for “1028(AM1)".

Subsecs. (6)3), (8), (v), (w). Pub. L, 107296, §1112(£)(6),
suhstituted “Attorney General” for “Secretary’ wher-
ever appearing.

1988—Subsec. {(d)5), Pub. L. 105-277, §101{h) [title %,
§121(1)], added par. {8 and struck out former par. (5}
which read as foliows: “‘who, belng an alien, 1g illegaily
or nntawiully in the United States;.

Subsec. (g)(5). Pub. L. 106-277, §104(b) [title I, §12L{D],
added par. (b) and struck out former par. (6) which read
as follows: “who, being an alien, is illegally or unlaw-
fully in the United States;”.

subsec. SXINBY¥). Pub. L. 105-277, §101(b) [title T,
§121(38)], added cl. (v} and struck oubl former cl. (v)
which read as follows: *‘is not an alien who is illegally
or unlawfully in the United States;”.

Bubsec. (¥). Pub. L. 105-277, §101(1) [title I, §121¢4)],
added snbsea, {¥).

1996-—Pub, L, 104-294, §603(g), amended Appendix A by
substituting “Ubsrtl 1866 Sporting Rifle” for “Ubsrtl
1846 Sporting Rllfe” in category designated *‘Centerfire
Rifles--Lever & Slide”, *‘Sako FiberClass Sporter” for
‘“‘Sako FPiberclagss Sporter” in category designated
“Canterfire Rifles—Bolt Action”, “Remington 870 8PS
Special Purpose Magnum’ for “Remington 879 SPS
Special Purpose Magnum' In category designated
“Shotguns—=>Silde Actions’, and “E.A.A./Sabattl Fal-
con-Mon OverfUnder” for “B.A.A/Sabatti Falcon-Mon
Over/Under" in category designated “Shotguns—Qver/
Unders™.

Subseo. (@X9). Pub. L. 104-208, §10i(H [§658(b)(1)].
addad par. (9).

Bubsec. (W7, Pub, L, 104-208, §101(0) [§658(b)(2(AY],
struck cut "or’ ab end.
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Suhgec, {2)H{C1Y Puh. L. 104-264, §803(h), which d1-
rected the amendment of cl. {11) by substituting a semi-
colon for the comma ab end, could not be executed he-
cause of the prior amendment by Pub, L. 104-208, §101(f)
[§658(0}2)]. See below.

Pub, L. 104-208, §101{f) [§668(bX2XB)],
ts g for comma. at end.

Subsec. (g)(9). Pub. L. 104-208, §101(f) [§668(b)}2)(C)],
added par. (9).

Subsec. (q). Pub. L. 104208, §101{f} {title VI, §6571,
amended subsec. generally, revising and restating
former provisions.

Subsec. (8¥1). Pub, L, 104-284, §603(c)(1), amended di-
rectory language of Pub. L. 103-323, §320027. Sce 1594
Amendment note below.

Subsec. (sX3)B){1}. Pub. L. 104-208, §101¢f) [title VI,
§658{b¥3)], Inserted *, and has not been convicted In
any court of a misdemeanor crima of domestic vlo-
lence" before the semiselon.

Subsac. ((2). Pub. L. 104-294, §803(d), substituted
“suhsecsion (g) or (n)" for “section 922(g) or (n)" in in-
troductory provisions.

Subsec. (w)(4). Pub. L. 104-294, §803(e), substituted
“asaction 923(1) of this title” for *‘section 923(i) of title
18, United States Code,”.

Subsse. (x). Pub. L. 104-294, §603(1)1}, amended direc-
bory language of Pub. L. 103-322, §110201{a). See 1594
Amendment note helow.

1994—Pub. L. 103-323, §110106, which added Appendix A
specifying firsarms that wars not prohibited by subsec.
{¥){(1} at end of section, was repealed by Pub. L. 103-322,
§110105¢2). See Effective and Termination Dates of 1894
Amendment note helow.

Subsec. (a)(9). Pub. L. 103-322, §110514, added par. {9).

Subses. (BX1), Puh, L, 105-3%2, §330011(1), amended 4di-
rectory language of Puh. L. 101-647, §3524. See 1890
Amendment note halow.

Subsec. (d)}8). Pub. L. 103-322, §110401{b}, added par.

substituted

(83
Subsee. (g)8). Pub. L. 103-322, §116401(c), added par.
(8}

Subses, ()}, Pub, L. 103322, §110511, amendaed subsec.
(i} generally. Prior to amendment, subsec. (j) read as
follows: “It shall he unlawful for any person to resceive,
congeal, stara, barter, sell, or digspose of any stolen fire-
arm or stolen ammunition, or pledge or acoept as sacu-
rity for a loan any stolen firearm or stolen ammuni-
tion, which is moving as, which is a part of, which con-
stitutes, or which has been shipped or transported in,
interstate or forelgh commerce, knowing or having rea-
sonable canse to helisve that the flrearm or ammuoni-
tion was stolen.”

Subsec. {q). Pub. L. 103-322, §320904, added par, (1} and
redesignated former pars, {1) to (3) as (2) to (4), respsc-
tivaly.

Subsec. (8)1). Pub. L. 108-322, §320927, as amended by
Pub, L, 104804, §603(c)(1), Inserted “(other than the re-
turn of a handgun fo the person from whom it was re-
cetved)” after “handgun’ in introdactory provislons.

Subses. (v), Pub. L, 103-322, §114102(z), which added
subsac, (v) prchibiting the manufacbture, transfer, or
possession of automatic assault weapons, was repealed
by Pub. L. 103-322, §1101056(2), Sae Effective and Termi-
nation Dates of 1694 Amendment note below.

Subsec, (w). Pub. 7. 103-322, §110103(a), which added
subsec, (w) prouibiting the transfer or possessicn of a
large capacity ammunition feeding device, was repealed
by Pub. L. 103-322, §110105(2). See Effectlve and Terml-
nation Dates of 1894 Amendment note below,

Subsec, {x). Pub. 1. 103-322, §110201(a), as amended by
Pub. L. 104-294, §803(1(1), added subsec, {x).

1993—Subsec. (g). Pub. L. 103-159, §302(a), inserted at
end “No common or contract carrier shall recuire or
cause any label, tag, or cther written notice to he
placad on the outside of any packagse, luggage, or ather
container that such package, luggage, or other con-
tainer contalns a firearm.”

Subsec. (f). Pub. L. 103-159, §302(h), designated exist-
ing provisions as par. {1) and added par. (2},

Subsec. (s}, Pub. L. 103-159, §1062(a)(1), added subsec.
&)
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Subses, (6). Pub, .. 108353, §102(h), added subsec. (L),

Subksea. (u), Pub, L. 103-159, §302(c), added subsec. {u).

1990—Subgec. {a)5). Pub. L. 101-647, §2201, substituted
“does net reside in {or if the person is a corporation or
other business entity, does net maintaln a place of
business in) the State in whichk the transfsror resides;”
for “resides in any State other than that in which the
transferor resides (or other than that in which 1ts place
of business ig logatad if the transferor Is a corporation
or other business entity);*.

Subgeo, {b)(1), Pub. 1. 101-647, §3624, as amended by
Pub. 1. 103-322, §330011(3), substituted semicolon for pe-
riod at end.

Subsec. (). Pub. L. 101-647, §2202(a), substituted
“which constitutes, or which hag been shipped or trans-
ported 1n* for “or which constitutes’.

Subsec, (k) Pubk. L. 101-647, §3202(b), inserted hefore
period as snd “or to possess or receive any firearm
which has had the importer’s or manufacturer's serial
number removed, obliterated, or altered and has, at
any time, been shipped or transported in interstate or
foreign: commerce’.

Subsec. (q). Pub. L. 10:-647, §1702(b)(1), added subses.
.

Subsec. (). Pub. L. 101-647, §2204(b), added subsse. (1).

1988—Subsec. (g¥8). Pub. L. 100690 inserted “who"
before ‘‘ig",

Suhsec. {p). Pub. L. 100-64% added subseo. (n).

1886—Bubsec, (a)1). Pub. L. 99-308, §102(1), amended
par. (1) generally. Prior to amendment, par. (1) read as
follows: “for any person, excspt a licensed Importer, 1i-
censed manufagturer, or licensed dsaler, to engage in
the business of importing, manufacturing, or dealing in
firearms or ammunition, or in the course of such busi-
ness (o ship, transport, or recelve any firearm or am-
munitien in inserstate or foreign commerce;™

Subsec. (a}2). Pub. L. 99-308, §102(2)(A), in provision
preceding subpar, {(A) strzck oud “or ammunition™
after “any firearm’.

Subssc, (a)(2)(A), Pub. L. §9-308, §102{2YB), sub-
stituted ‘“‘llcensed dealer, or licensed coliector” for “or
licensed dealer for the gole purpose of repalr or cus-
tomising’*,

Subsec, (a)3)B). Pub. L. 95-308, §102(3), substituted
“fipearm® for Yrifle or shotgun” and “with sabsection
(b)(3) of this section™ for ‘‘with the provisions of sub-
section {(b){3) of thls section™,

Subssec. {(a)4). Pub, L, 99-514 substituted “Internal
Ravenue Code of 1986 for “Intsrnal Revenue Code of
1954,

Subsec. (a)T), (8). Pub. L. 99408 added pars. (7) and
¢33
Subsec. (b)(2). Pub. L. 99-308, §102(4)(A), struck out
“or ammunibion” after “firearm’ in two places.

Subssc. (D)@)A), Pub. L. 89-308, §102(4)(B), inserted a
new cl. (A) and struck out former cl. (A} which provided
thatb par. (3) “shali not apply to the sale or delivery of
a rifla or shobgun to a resident of a State contiguous to
tha State in which the licensee’s place of business is lo-
pgated if the purchaser’s State of residence permits such
sale or dellivery by Iaw, the sale fully complies with the
lagal conditions of sale in both such contiguwous States,
and the purchaser and the licensee have, prior to the
sale, or delivery for sale, of the rifle or shotgun, com-
plied with all of the requiremenis of section 932(c) ap-
plicahle to intrastats transactions other than at the 1i-
censee’s business premises,”’,

Subsaa, (MBIB), (C). Pub. 1. 99-308, §102{4)(C), (D), in-
serted “‘and’’ befors **{B)" and struck out ¢l. {C), which
provided that par. (3) “shall not preclude any person
who 18 partlcipating in any organized rifle or shotgun
match or contest, or is engaged in hunting, In a State
other than his State of residence and whose rifle or
shotgun has besn lost or siolen or has become Inoper-
ativae in such other State, from purchasing a rifle or
shotgun in suchk other State from a licensed dealer if
such poraon presents to such dealer a sworn statement
(i) that his rifie or shotgun was lest or stelen or be-
came inoperative while participating in such a match
or contest, or while engaged in hunting, in such other
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State, and (ii) identifying the chisf law enforcement of-
ficer of the locality In which such person residas, to
whom such licensed dealer shall forward such stabe-
ment by registered maii”.

Subsec. (b)(4). Pub. L, 9514 substifuted “‘Internal
Revenue Code of i986"' for “Internal Revenue Code of
1954,

Subsec. (b)B). Pub, L, 99-308, §102(4)(F), substituted
“or armor-piercing ammunition” for “‘or ammunition
except .22 caliber rimfire ammunition'.

Subsec. (), Pub. L. $3-308, §102(5)(A)., substituted
“person’’ for “licensed Importer, licensed manufac-
turer, lcensed dealer, or licensed collector” in provi-
ston preceding par. (1).

Subsec. (A)(3). Pub. L, 59-308, §102(5){1), amended par,
{3) gererally, Prior o amendment, par. (3) read as fol-
lows: ‘45 an unlawful user of or addicted to marihnana
or any depressant or stimulant drug (as definsd in sec-
tion 201(v) of the Federal Food, Drug, and Cosmetic
Aet) or narcotic drug (as defined in section 4731(a) of
{the Internal Revenue Code of 1954); or'.

Subsec. {(d)}B) to {7), Pub. L. 99-308, §102(B)(C), (D,
added pars. (5) to {T).

Subseq. {g). Pub. L. 99-308, §102(6)3(D), in conecluding
provision substlituted **in interstate or foreign com-
merce, or pessess in or affecting cormmerce, any fire-
arm or ammunition; or to receive any firearm or am-
munition which has been shipped or transported in
interstabe or foreign commerce” for “any flrearm or
ammuhnition in interstate or forelgn commerce®.

Subsec. (g)1). Pub, L. 98-308, §102(6)(A), struck out
“is under indictment for, or who'' after “*who™,

Subsec. {(g){3}. Pub. 1.. 99-308, §102(6)(B), amended par.
(8) generally. Prior to amendment, par. (3) read as fol-
lows: “who is an unlawful user of or addicted to mari-
huana or any depressant or stimulant drug {as defined
in section 201(v) of the #ederal Food, Drug, and Cos-
mebic Acit) or narcotic drug (as delined in section
4731{a) of the Internal Revenue Code of 1854); or'.

Subsae. (@)X5) to (7). Pub. L. 95-308, §102(6)(C), added
pars. {8) Lo {7},

Subsec. (h). Pub. L. 99-308, §102(7), amended subsec.
(h) generaily. Prior to amendment, subsec, (h) read as
follows: “'It shall be unlawful for any person—

(1) who is under indictment for, or who has been
sonvictad in any court of, 2 crime punishable by im-
prisonment for a term exceeding cna year;

*(2) who is a fugitive from justics;

“(8) who 15 an unlawful user of or addicted to mari-
huana cor any depressant or stimulant drug (as de-
fined in section 201(v} of the Federal Food, Drug, and
Cosmetic Act) or narcotic drug (as defined in section
473L(a) of $he Inkernal Revenus Code of 1954); ar

*(4) who has been adjudicaled as a mental defsctive
or who has been commitied to any mental institu-
tion;

to receive any firearm or ammunition which has been
shippad or transported in interstate or forelgn com-
meree,”’

Suhsec. (n). Pub. L. 95-308, §102(8}, added subsec. (n).

Subsec. (o), Pub. 1. 99-308, §102(8), added subsec. (o).

1882—Subsec. (b)(6). Pub. L. 97-377 inserted “except .22
callber rimfire ammunition' after “or ammunition.

1868—Subsec. (a)(1). Pub. L. 90-618 reenacted par. (1}
without change.

Subsec. (AX2). Pub, L, 80-618 added licensed collectors
to the snumerated list of licensess subject Lo the provi-
sions of this chapter, struck out exemptlon for the
shipment or transportation in intergtate or foreign
commerce for rifles or shotguns, and inserted exemp-
tion authorizing an Individual to mail a lawfuliy owned
firearm o the specified licensees for the sole purpose of
rapair or customizing.

Subsec. (a)3). Pub, L. 90-618 added llcensed collectors
to the enumerated list of licensees, struck out sxemp-
tion for shobguns or rifles purchased or otherwise ob-
tained outside the state of resldence of the recipient,
struck out provision making it unlawful for any person
to purchase or otherwiss obtain outside his state of res-
idenoe any firearm which it would be unlawful for him
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to purchase or possess in that state, and provided for
exemptions when any person outside of his state of res-
idence acquires a firearm by bequest or Interstate sue-
cesslon and transports the firearm or otherwise re-
ceives 1t in his state of residence, if it is lawful for such
person te purchase or possess such firearm in his state
of residence, when a rifle or shotgun is ohtained in con-
formity with the provisions of subsec. (b)8) of this sec-
tlon, and when any firearm has been aceuired in any
state prior to the effective date of this chapter,

Subsec, (@)(4). Pub. L. 90-618 added licensed collectors
to the snumeratsed list of llcensees, and provided that
the transporting of the specified articles be anthorized
by the Secretary when consistent with public safety
and necessity,

Subsec. (2)5). Pub. L. 0-618 added licensed callectors
to the enumerated list of exempted licensees, prohlb-
ited ths transfer, ste,, of any firearm when the trans-
feror has reasonable cause to belleve that the trans-
feree resides in a State other than that in which the
transferor restdes, ané substituted provisions which ex-
smpted the transfer, transportation, or delivery of fire-
arms incident to a beguest or intestate succession and
the loan or reantal of firearms to any person for bem-
porary use for lawful sporting purposes fer provisicns
which exempted the transfer of shotguns or rifles and
prohibited the transfer, ste., of any firearm which the
transferee could not lawfully purchase or possess in ac-
cord with the applicable laws, regulations or ordl-
nances of the state or political subdivision in which the
transferee resides.

Subsec, (a)(6). Puh. L. %0-618 added licensed oollectors
to the enumerated list of licensees, and extended the
provisions to include the acqulisitlon or attempted ac-
guisition of ammunition.

Subsec. (). Pub, L, 80618, In provision preceding par.
(1), added licenged collectors to the shumerated list of
licensess.

Subsec. (b)(1). Pub. L. 90-618 substltuted provisions
making it uniawiul to sell or dsliver any firearm or
ammunition to any individual who the licensee knows
or has reasonable cause to belleve is less than 18, and
to sell or detiver any flrearm, other than a rifle or shot-
gun, or ammunition, other than ammunition for a rifie
ar shobgun, to any Individuzl who the licenses knows
or has reasonable cause to believe is less than 21, for
provisions making it uniawful to sell or dellver any
firearm to any individual who the licensee knows or
has reasonable gause to helieve is less than 21, if the
{irearm s cther than a shotgun or rifle,

Subseo, (b)2). Pub, L. 90-618 extended the prohibition
to include the sale or delivery of ammunition to any
person wherse the purchase or possession by such person
of such ammunition wonuld be enlawful, and struck oub
“or in the locality in which such person resides™ after
“or other disposition,’.

Suhsec. (b)(3). Pub. L. 90418 inserted the sxemptions
to the prohibition against the sale or delivery of any
firearm to any person who the Ilcensee knows or has
reasonable cause to believe does not reside in the state
in which the licenses’s place of business is located.

Subsec. {b)4). Pub. L. 90-618 substituted provisions
making it uniawful to sell or deliver any of the speci-
fled articles, except ag speoifically authorized by the
Secretary as consistent with public safety and neces-
slty, for provisions making it unlawful to sell or deliver
any of the specifisd articlss, unless the transferor has
obtained a sworn statement executed by the principal
law enforcement officer of the loeality in which the
transferee resides stating that such person's rseceipt or
possession would not be unlawful, ahd that the receipt
or possession is intended for lawful purposes, with such
sworn statement 5o be retainsd by the lisensee as part
of the records reguired to be kept under this chapfher.

Subsec, (b){5}. Puh. L. 90-618 extended the prohibition
to include the sale or delivery of ammunition and, in
the materiai following subseec. {b)(5), added licensed
collectors to the enumerated list of licensees, and the
provislon that subsec, (b)(4) shall not apply to a sale or
delivery to any researck organization designated by the
Secretary,
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Subsecs. {¢), (d). Pub. L. 90-618 added subsec. (¢), re-
designated former subsec. {¢) as (d), added licensed coi-
lectors to the enumerated 1ist of licensess, extended
the prohibition against disposal ef firearms or ammuni-
tion bo include the disposal by any person who is an un-
lawful user of or addicted to marthuana or arny depres-
sant, stimulant, or narcotic drug, or any persen who
has been adjudicated a menfal defective or has heen
committed to any menstal institution, and inserted “or
ammunition' after ‘‘the sale or disposition of & fire-
arm’’, Former subssc, (4} redesighated (f).

Subsec, (g). Pub. L. 90-618 added subsec. (e). Former
subsec. (&) redesignated {g}.

Subsec, {f). Pub. L. 80-618 redesignated former subses,
(d) as (D) and extended the prohibition against transpor-
tation or delivery to include ammunition. Former sub-
sea. (f) redesignated (h).

Subsec. (g). Pub. L. 80-618 redeslgnated former subses,
{e) as (g) and extended the prohibition against the ship-
ment or transportation of firearms or ammunition to
inciude the shipment or transportation by any persens
who is an unlawful uger of or addicted to marihuana or
any depressani, stimulant, or harcotic drug, or any per-
son who has been adjudiocated a mental defective or has
besn gommitted to a mental institution. Former sub-
sec. (g) redesignated (1).

Subseo, (h), Pub, L. 80-618 redesignated former sub-
sec. (f) as (h) and extended the prohibition against the
receipt of any flrearms or ammunition to include the
receipt by any person who is an uniawful user of ar ad-
dicted to marihuara or any depressant, stimulant, or
narcotic drug, or ahy person who has been adjudicafed
a meantal defective or has been committed to any men-
tal institution. Wormer subsec. (1) redealgnated (J}.

Subsec. {1). Pub. L, 90-618 redesignated former sahsec,
(g) a8 (i) and substituted ‘‘that the firearm or ammuni-
tion was" for “the same to have heen'. Former subsec.
(1) redesignated (k).

Subsec, (}). Pub. L. 90-618 redesignated former subsec,
(h) as {]) and substituted “which is moving as, which is
a part of,” for “moving as cr which s a part of” and
“that the firearm or ammunition wasg” for “tho same
to have heen”, Former subseec. (i) redesignated (7).

Subsec, {k), Pub. I., 80-618 redesignated formar sub-
sec. (1) as (k), Former subsec. (k) redesignated (m),

Subsec. (I}, Puh, L, 80-618 redesignated former subsec,
(i) as (D).

)Subsec. (m). Pub. 1., 80-618 redesignated former sub-
sec. (k) ag (m) and added licensed collectors to the enu-
mearated st of licensess.

CHANGE OF NAME

Reference to the Divector of Central Inteliigence or
the Director of the Central Intelligence Agency in the
Director's capacity as the head of the intelligence com-
munity deemed to be a reference to the Director of Na-
tional Inteliigence. Reference to the Directer of Cen-
tral Intelligencs or the Dirsctor of the Central Intel-
ligence Agency in the Director’s capacity as the head of
the Central Intelligence Agency deemed to be a ref-
erences to the Director of the Gentral Intelligence Agen-
cy. See section 1081¢a), (b} of Pub. L. 108458, set out as
a hote undsr section 401 of Title 50, War and National
Defense.

Post, Office Department, referred to in subsec. (c)(2),
redasipnated United States Postal Service pursuant to
Pub. L. 51-375, §6{c), Aug. 12, 1970, 84 Stat, 733, set out
as a note preceding section 101 of Title 39, Postal Serv-
ice.

BrreeTiVE DATE oF 2005 AMENDMENT

Pub. L. 10892, §5{d), Oct. 26, 2005, 119 Stat. 2101, pro-
vided thas: “This section [amending thls sectlon and
section 824 of this title and enacting provisions sef out
as notes under this section and section 921 of this title]
and the amendments made by this section shall take ef-
fect 180 days after the date of snaciment of this Act
[Oct. 26, 20051

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub, L, 107-296 effsctive 80 days after
Nov. 25, 2002, see section 4 of Pub. L. 107266, set outb as
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an Effactive Date note under section 101 of Title 6, IDo-
mesbic Security.

WFFECTIVE DATE oF 1396 AMENDMENT

Section 603(c)2) of Pub. L. 1042394 provided that:
“The amendment made by paragraph (1) famending this
sagtion] shall take effect as if the amendment had beon
ingludad in section 320937 of the Acs referred to in para-
graph (1) [Pub. L. 103-322] on the date of the enactment
of such Aat [Sept. 13, 1894],”

Section 603(f)(2) of Pub. L. 104-294 provided that: ““The
amendment made by paragraph (1) [amending this sec-
tion) shall take effect as if the amendment had been in-
cluded in section 110201 of the Act referred to in para-
graph (1) [Pub, L. 103-322] cn the date of the enactment

of such Act [Sept. 18, 19543,

Section 803(1)(7) of Pub, L. 104-29¢ provided thab: “The
amendment made by paragraph (1) [amending section
210603(b) of Pub. L. 103-322, which amended sections
103(k) and 106(b}2) of Pub. L, 103-159, set out as notes
below] shall take effect as If the amendment had been
inecluded in section 210803(b) of the Act referred to in
paragraph (1) [Pub. 1. 103-322] on the date of the enact-
ment of such Act [Sept. 13, 1894].”

FEFPRECTIVE AND TERMINATION DATES OF 1954
AMENDMENT

Amendment by sections 110102{a), 110103(a), and 114106
of Pub. L. 103-322 repealed 1¢ years after Sept. 13, 1994,
see section 110106(2) of Pub. L. 103-322, formerly set out
as a note under section 921 of this title,

Sestion 330011(1) of Pudb. L. 103-332 provided that the
amendment made by that sectlon is effective as of the
date on which section 3524 of Pub. L. 101-647 took effeat,

BFFECTIVE DATE OF 1990 AMENDMBENT

Amendment by section 1702(b)(1) of Fub. L. 101-647 ap-
pieable to conduct engaged in after the snd of the 60-
day period heginning on WNov. 20, 1580, see section
1702(b)(4) of Pub. L, 101-847, set cut as a note under sésc-
tion 921 of this title.

HFFECTIVE DAYE OF 1988 AMENDMENT; SUNSET
PROVISION

Pub. L. 100-649, §2(f), Nov. 10, 1888, 102 Stat, 3818, as
amendsd by Puh. I., 103847, title ZHXV, §3526(b), Nov.
29, 1990, 104 Stab. 4524; Pub. L. 105271, div. A, §101(h)
[ti&le VI, §649], Oct. 21, 1998, 112 Statl. 2681-480, 2681-528;
Puh, I, 108-174, §1, Dec, §, 2003, 117 Stat. 2481, provided
Shat:

“(1} EFFECTIVE DATE.—This Act and the amendments
made hy this Act {amending this section and sections
924 and 925 of this title and enacting provistons set oub
a5 notes under this section, section 921 of this title, and
gaotlon 1356 of former Titls 49, Transportation] shall
take effect on the 30th day bkeginning after the date of
the enactment ef this Act [Nov. 10, 1988].

“(2) Sunset.—Effective 25 years after the effective
date of this Acb—

“(A) subsection (p) of section 822 of title 18, United
Stabes Code, is hereby repealed;

“(R) subsection (f) of seotion 924 of such title is
hereby repealed and subsections (g) through (o) of
such section are hereby redesighated as subsections
(f) through (n), respectively;

() subsection {f) of section 825 of such title Is
hereby repealed;

(D) section 924(a){:) of suech title 1s amended by
striking ‘this subsection, suhssction (b}, (c), or {f) of
this section, or in section 929' and inserting ‘'this
chapter’; and

(W) section §25(a) of such title is amendsd—

(1) In paragraph (1), by striking ‘and provisions
relating to flrearms sublect tio the prohibitions of
section 822(p)’; and

‘i) in paragraph (2), by striking °*, except for
provisions relating to firearms subjsct te the prohi-
bitions of section $22(p).; and

“¢ii1) in each of paragraphs (3) and (4), by striking
‘except for provisions relating to firearms subject
to ths prohibitions of section 922(p),"."
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RrFpcrive DATR oF 1586 AMENDMENT

Amendment by section 102(1>(8) of Pub, L. 98-308 ef-
fective 180 days after May 19, 1986, and amendment by
section 102(9) of Pub, L, 99-308 effective May 19, 1986, see
section 110¢a), {c) of Pub, L, 99-308, set out as a nate
under section 921 of this titie.

ErfROTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L., 80-818 effective Dec. 16, 1968,
except subseo. (1) effective Oct. 22, 1968, see section 105
of Pub. L, 80-618, set out as a note under section 921 of
this title.

PURPOSES

Pub. L. 108-82, §56(b), Oct. 26, 2005, 119 Stat. 2099, pro-
vided thai: ““The purposes of this section [amending
this section and section 924 of this title and enacting
provislonsg set out as notes under this section and sec-
tion 82t of this title] are—

“(1} to promote the safe storage and use of hand-
guns by consumers;

“¢2) to prevent unauthorized persons from galning
access to or use of a handgun, including children who
may hot be in poasession of a handgun; and

“¢(3) to avold hindering industry from supplying
firearms to law abiding ocitizens for all lawful pur-
pases, Including hunting, self-defensa, collecting, and
competitive or recreational shooting.”

[For definition of “person' as used in section 5(b) of
Pub. 1. 108-92, set out above, sea saotion 7803 of Title ib,
Commerce and Trade.]

LIABILITY; EVIDENCE

Pub. L. 105-92, §5{¢){8), Ock. 26, 2005, 119 Stat. 2101,
provided that:

HAY LIABILIry.—Nothing in this section [amsending
this sectlen and sectlon 924 of this title and enacting
provisions set out as notes under this section and sec-
tion 921 of this title] shall be construed to—

41y create a cause of action against any Federal
firearms licenses or any other parson for any civil 11~
ability; or

“{11) establish any standard of care.

“(B) BEvipeNCE~—Notwithstanding any other provisicn
of law, evidsnce regarding compliance or noncompli-
ance with the amendments made by this sectlor shall
not be admissible as evidence in any proceeding of any
court, agency, board, or other entity, except with re-
spech Lo an action relating to section 922(z) of title 18,
United Stabes Code, as added by this subsection.

*“(0) RULE OF CONSTRUCTION—Nolhing in this para-
graph shall be construed to bar a governmental action
to impose a penalty under section 924(p) of title 18,
United States Code, for & fallure to comply with sec-
Lion 922(2) of thak title.”

[For definition of “person® as used in section 5(¢)(3)
of Pub, L. 108-92, set out above, see section 7308 of Title
15, Commenrce and Trade.]

CRIMINAL BACKGROUND OHECKS FOR PERSONS OFFERING
FIRBARM AS COLLATERAL

Pab. L. 112-55, div. B, title V, §511, Nov, 18, 2011, 125
Stab. 632, provided that: ‘‘Hereafter, none of the funds
appropriated pursuant to this Act [div. B of Pub. .
115-55, sea Tables for classification] or any other provi-
sion of law may be used for—

“(1) the implementation of any tax or fee in connec-
tion with the implementailon of subsection [sic]
922(1) of title 18, United States Code; and

“(2) any system to implement subsection {sic] 922(%)
of title 18, United States Code, $hat does not reqguire
and result in the destruction of any identifying infor-
mation submitted by or on behalf of any person who
has been determined not to be prohibited from pos-
sessing or receiving a firearm no more than 24 hours
after the system advises a Federal firearms licensee
that possession or recelpt of a firearm by the prospec-
tive transferee would not violate subsection (g) or (n)
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of section 922 of titls 18, United Siates Code, or Stale

law.”

Similar provisions were contained in the following
prior appropriation acts:

Pub, L. 106-58, title VI, §634, Sept. 29, 1999, 113 Stat.
473,

Puh. 1. 165-277, div, A, §101{0) [title VI, §655], Oct. 21,
1998, 112 Stat, 2681-480, 2681-530.

AVAILABILITY OF VIOLENT CRIME REDUCTION TRUST
FuND 'To FUND ACTIVITIES AUTHORIZED HBY BRADY
HANDGUN VIOLENCE PREVENTION ACT AND NATIGNAL
CHILD PROTECTION ACT OF 1893

Pub. L, 103-322, title XXI, §210603{a), Sept. 13, 1994, 108
Stat. 2074, which provided thabt certain amounts au-
thorized In sections 103(k) and 106(b)2) of Puhb. L.
103-159, set out below, and section 5118b(b) of Title 42,
The Public Health and Welfare, may be appropriated
from the Violent Crime Reduction Trust Fund, was re-
pealed by Pub., L. 109-162, title XI, §1154(b)(), Jan, 5,
2008, 119 Stat. 3113,

NATIONAL INSTANT CRIMINAL BACKGROUND CHECK
SYSTEM

Pub. L. 130-180, Jan, #, 2008, 121 Stat. 2509, provided
that:

“SECTION 1. SHOART TITLE AND TABLE OF CON-
THNTS.
“(a) SHORT TILE [sic]l.—Thils Aot may be oited as the
‘NICS Improvement Amendmaents Act of 2007,
‘() Table of Contents—{Omitted.]

“SHEC, 2, FINDINGS.
“Congress finds the following:

“(1} Approximateiy 916,000 individuals were prohib-
ited from purchasing a firearm for failing a back-
ground check hetweer November 30, 1998, (the date
the Natlonal Instant Criminal Background Check
System (NICS) began operating) and December 31,
2004,

2) From November 30, 1998, $hrongh Decsmber 31,
2804, nsarly 49,000,000 Brady hackground checks wera
processed through NICS.

(3) Although most Brady background checks are
processed through NICS in seconds, many background
cheoks are delayed if the Federal Burecan of Inves-
tigation (FBI) dces not have automated access to
complete Iinformation from the States concerning
pergons prohibited from possessing or recelving a
firearm under Federal or State law,

4y Nearly 21,000,000 criminal records are not acces-
sible by NICS and millions of criminal records are
missing eritical data, such as arrest dispositions, due
to daba backlogs.

(6} The primary cause of delay in NICS back-
ground checks is the lack of—

“{A)updates and available State oriminal disposi-
tion records; and

{8) antomated access to information concerning
persons prohihited from possessing or receiving a
firearm hecause of mental illness, restraining or-
ders, or misdemeaznor convictions for domestic vio-
lenae.

“(8) Automated access to this information can be
improved by-—

{A) computerizing information relating to erimi-
nal history, criminal dispositicns, mental iliness,
restraining orders, and misdemeanor conviotions
far domestic violenas; or

“{B} making such information available to NICS
in a usable formait.

“{'1y Helping States to automate Fhese records will
reduce delays for law-abiding gun purchasers.

“(8) On March 12, 2002, the senseless shooting, which
took the lives of a priest and a parishioner at the Our
Lady of FPeace Church in Lynbreok, New TYork,
brought attention to the need to improve informa-
tion-sharing that would enabls Federal and State law
enforcement agencies to conduct a complete hack-
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ground check on a potential firearm purchaser. The
man who commitied this double murdser had a prior
disqualifying mental health commitment and a re-
straining crder against him, bui passed a Brady back-
ground check because NICS did not have the nec-
assary information to determine that he was Inell-
gible to purchase a firearm under Federal or State
law.

“(9) On April 16, 2007, & student with a history of
mental iilness at the Virginla Polytechnic Institute
and State University shot to death 32 students and
faculty members, wounded 17 more, and then took his
own life. The shooting, the deadllest campus shiocoting
in United States history, renewed the nsed to im-
prove Information-sharing that would enable Federal
and State law enfercement agencles to conduet com-
plete background checks on potential firsarms pur-
chasers. In spite of a proven history of mental illness,
the shoobter was able to purchase the two firearms
used in the shooting, Improved coordination between
State and Federal authorities could have ensured
that the shooier’s disqualifying miental health infor-
mation was available to NICS.

“SEC. 3. DEFINITIONS.
“As used in thls Act, the following definitions shall
apply:

‘(1) CoURT ORDER.—The term ‘court order’ includes
a, conrt order {as dascribed in section 922(g¥8) of title
18, United States Code).

“(2) MENTAL HEALTH TERMS—~—The terms ‘adju-
dicated as a mental defeclive’ and ‘commitlisd fo a
mental institution’ have the same meanings as in
secbion 522(g)(4) of title 18, United Btates Code.

‘{3) MISDEMEANOE, ORIME OF DOMESTIC VIOLEBNCE.—
The term ‘misdemeanor crims of domestic violence'
has the meaning glven the berm In section 921(a)(@33)
of tisle 18, United States Code,

“TITLE ITRANSMITTAL OF RECORDS

“EEC, 101, EINHANCEMENT OF REQUIREMENT THAT
FEDHERAL DEPARTMENTS AND AGENCIES PRO-
VIDE RELEVANT INFORMATION TO THE NA-
TIONAT, INSTANT CRIMINAL, BACKGROUND
CHECK SYSTEM.

“{a) IN GENERAL.—f{Amesnded sectlon 103 of Pub, L.

103169, set out helow.]

(1) PROVISION AND MAINTENANCE OF NICS BRCORDRS.—

“(1) DEPARTMENT OF EOMELAND SECURITY.—The Sec-
retary of Homeland Sscurity shall make available {o
the Attornsy Genesral—

“(A) records, updated not less than quarterly,
which are relevant to a determination of whether a
person is disqualified from possessing or receiving a
firearm under subsection () or (n) of section 522 of
title 18, United States Code, for use in background
checks performed by the Naitional Ingtant Criminal
Background Check System; and

“(B) infermatien regarding all the persons de-
scribed in subparagraph (A) of this paragraph whoe
have changed thelr gbatus to a category not idsnti-
fled undsr ssction 822(g)8) of titls 18, United States
Code, for removal, when applicable, from the Na-
tlonal Instant Criminal Background Check System,
Y DEPARTMENT OF JUSTICE—The Attorney Gen-

eral shall—

H(A) ensure ihat any information submitted to,
or maintained by, the Attornsy General under this
sectlon is kept accurate and confidential, as re-
quired by the laws, regulations, polleles, or proce-
dures governing the applicabls record system;

*{By provide for the timely removal and destrue-
tion of obsolete and erronsous names and informa-
tion from the National Instant Criminal Bavk-
ground Check System; and

) work with Stakes to encourage the develop-
ment of compuber systems, whish would permit
electronic notification to the Attorney General
when—

“(i) a court order has besn issued, lifted, or
otherwise remaoved by order of the court; or
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Y(11y a person has baen adjedleated as a mental

defective or committed to a mental institution,
Y{n) STANDARD FOR ADJUDICATIONS AND COMMITMENTS
RELATED 70 MaNTAL HBALTH.—

(1) In deNBRAL.—No department or agency of the
Federal Government may provide to the Attorney
General any record of an adjudication related to the
mental health of a person or any commitment of a
person to a mental institution H—

“(A) the adjudication er commitiment, respec-
tively, has been set asids or expunged, or the person
has otherwise heen fully released or discharged
from all mandatory treatment, supervision, or
monitoring;

“{B) the person has been {found by a court, board,
commission, or other lawflful authority to no longer
suffer from the mental health condition that was
the basis of the adjudication or commibtment, re-
spactively, or has otherwlse been found £o be reha-
kiltated through any procedure available under
law; or

“(0y the adjudication or commibment, respec-
tively, is based solely cn a medical finding of dis-
abliity, without an cpportunity for a hearing by a
court, board, commission, or cther lawful anthor-
ity, and the person has not bsen adjundlcated as a
mental defective consistens with section 92Hg)¥(d) of
title 18, United States Code, exgept that nothing in
this secticn or any other provision of iaw shall pre-
vent a Pedsral department or agency from provid-
ing to the Attorney General any record dem-
onstrating that a parson was adjudicated to be not
guilty by reason of insanisy, or based on lack of
mental respensibility, or found Iincompetent to
stand trial, in any criminal case or under ths Uni-
form Code of Military Justice.

(2} TREATMENT OF CBRTAIN ADJUDICATIONS AND COM-
MITMENTS,—

(A) PROGRAM FOR RELIEF FROM DISABILITIES.—

‘(1) IN GENERAL.—Bach department or agency of
the United States that makes any adjudication
related to the mental health of a person or im-
poses any commibment o a mental institution,
as desecribed in subsection (d)(4) and (g)}4) of sec-
tion 922 of titie 18, United States Code, shall es-
tablish, not later than 120 days after the date of
enactment of this Act [Jan. 8, 2008), & program
that permits such a person So apply for ralief
from the disabilitiss lmposed by such subsections.,

*{1i) PrRooESS.—Each application for rellef sub-
mitted under the program requirad by this sub-
paragraph shall be processed not later than 365
days after the receipt of the appiication. If a Fed-
eral department or agsency fatls to resolve an ap-
plication for relief within 885 days for any reason,
including a lack of appropriated funds, the de-
partment or agency shall be deemed fer ali pur-
poses o have denled such request for relief with-
out cause. Judicial review of any petitions
brought under this clause shall be de novo.

“(ilf) Jupicisn, REVIEW.—Rellef and judicial re-
view with respect to the program required by this
subparagraph shall be available according to the
standards prescribed in section 925{c) of title 18,
United States Uods, If the denial of a petition far
rellef has heen reversed after such judicial review,
the court shall award the prevalling party, other
than the Uniisd States, a rezsonabis attornesy’s
fee for any and all proceedings in relation to at-
taining such relief, and the United States shall be
liable for such fes. Such fee shall be based upon
the prevailing rates awarded Ho public interest
legal aid organizaticns in the relevant commu-
nity.

“(B) RELIEF FROM DISABILITIES —In the case of an
adijudication related te the mental health of a per-
son or a commibtment of a person to a mental insti-
tution, a record of wiich may not be provided Go
the Attorney Gensral ander paragraph (1), includ-
ing because of the abssnce of a finding described in
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subparagraph () of such paragraph, or from which
a person has been granted rellef under a program
established under subparzgraph (A} or (B), or be-
cause of a removal of a record under ssotion
103{e)(1)(D) of the Brady Handgun Viclence Preven-
tion Act [Pub. L. 103-159, set out below], the adjn-
dication or commitment, respsctively, shall be
desmed nob to have occurred for purposes ol sub-
sections (d)4) and (g)(4) of section 922 of title 18,
United States Cedse. Any Fsderal agency that
grants a person relief from disabilities under this
subparagraph shall notify such person thai the per-
son 18 no longer prohibited under 822(d)4) or
922(g)4) of title 18, United States Code, on account
of tha ralieved disability for which relisf was grant-
ed purguans to a procseding conducted under this
subparagraph, with respect to the acquisition, re-
ceipt, transfer, shipment, transportation, or posses-
slon of firearms,

“{3) NOTICE REQUIREMENT.—Effective 30 days afler
the date of enactment of this Aci, any Faderal de-
partment ¢r agency that conducts proceedings to ad-
judicate a person as a mental defective under 922(d)(4)
or 995(g(4) of titls 18, United States Code, shall pro-
vide both oral and written notice to the individual at
the commencement of the adjudication process in-
cluding—

“A) notice that should the agency adjudicate the
person as a mental defectivs, or shounld the person
he committed to a mental institution, such adju-
dication, when final, or suck commitment, will pro-
hibit the individual from purchasing, possessing, re-
celving, shipping or transporting a flrearm or am-
munition under section 922{d)4) or sectlion 922(gX4)
of title 18, United States Code;

Y(B) information ahout the penalties imposed for
unlawful possession, receipt, shipment or transpor-
tation of a firearm under section 924(a)(2) of title 18,
United States Code; and

O information abous the availability of relief
from the disabilities imposed by Federal laws with
respech to the acguisition, receipt, transfer, ship-
ment, transportation, er possession of firearms.

“(4) BEFFECTIVE DATR —Exeept for paragraph (3), this
subsaction shall apply to namses and other informa-
tion provided before, on, or after the date of enact-
ment of this Act. Any name or informatiocn provided
in violation of this subseotion (other than in viola-
ticn of paragraph (3)) before, on, or after such date
shall be removed from the National Instant Criminal
Background Check System.

“3EC. 102, REQUIREMENTS TO OBTAIN WAIVER.

“(a) IN GENERAL—Beginning 3 years after ths date of
the enackment of this Act [Jan. 8, 2008], 2 Stabe shall
be eligible to receive a waiver of the 10 percent match-
ing requirement for Natlional Criminal History Im-
provement Grants under the Crime Identification Tech-
nolegy Act of 1988 [19%8] (42 U,8,C. 14601 [et seq.7) if tha
State provides at isast 90 percent of the informabion
described in subsection (o), The length of such a waiver
shail not excead 2 years.

“{b) STATE HSTIMATES —

(1) INITIAL 8TATE ESTIMATER.—

“(A) IN GENRRAL~-To assist the Attorney General
in making a determinasion undsr subsection {a) of
this section, and under section 104, concerning the
compliance of the States in providing information
to the Attorney Gensral for the purpose of recelv-
ing a waiver under subsection (a) of this sectlon, or
facing a less of funds under seotion 104, by a date
not later than 180 days after the date of the snact-
ment of this Act {Jan. 8, 2008], each State shall pro-
vide the Attorney CGeneral with a reasonable esti-
mate, as calewlated by 2 method determined by the
Attorney General and in accordance with seotlon
104(d), of the number of the records described in
subparagraph (C) appiicablie to such State that con-
gern persons who are prohibited from possessing or
recelving a firvearm under subseotion (g) or (m} of
section 922 of title 18, United States Cods.
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‘YB) FAILURE TO PROVIDE INITIAL BSTIMATE A
State that fails to provide an estimate described in
subparagraph {A) by the date required under such
subparagraph ghall be ineligible to receive any
funds under section 103, until such date as it pro-
vides such estimate to the Attorney General.

“(Cy RECORD DEFINED.—For purposes of subpara-
graph (A), a record is the following:

iy A record that ldentifies a person who has
besn conviciad in any court of a crime punishable
by imprisonment for a term excasding 1 year.

“(1i) A record that ldentifies a person for whom
al indietment has besn returned for a erime pun-
ishable by imprisonment for a term exceeding 1
year that Is valid under the laws of ths State In-
volved or whe is a fugitive from justice, as of the
date of the estimate, and for which a record of
final disposition Is not avallabla.

“(1#) A record that identifies a person who is an
unlawful user of, or addicted te a controlled sub-
stahce (as such terms ‘unlawful user' and ‘ad-
dicted’ are respectively defined 1n regulations im-
rlementing sestlon 922(g)(3) of title 18, United
States Code, as in effect on the date of the enact-
ment of thig Act) as demonstrated by arrests,
convictions, and adjudications, and whose record
is not protected from disclosure to the Atiorney
General under any provizion of State or Faederal
law,

iy A record that identifiss a person who has
besn adjudicated as a mental defective or com-
mitted to a mental Institution, consistent with
section 922(g)(4) of title 18, United States Code,
and whose record Is not protected from disclosure
to the Abttorney General under any provision of
State or Federal law.

“¢v) A record that is electronically avallabie
and that identifies a person who, as of the date of
stch estimate, is subject to a court order de-
seribed in section 922(g)8) of title 18, United
States Code.

“(vi) A record that is electronically avaiiabie
and that identifies a person convicted in any
gourt of a misdemesnor crime of domestic vio-
lence, as defined in ssoflon 921{z2}33) of title 18,
United States Ceds.

“(2) SCOPE.—The Attorney General, in determining
the compliance of a State under this section or sec-
tion 104 for the purpose of granbing a walver or Im-
posing a less of Federal funds, shall assess the total
percentage of redords provided by the State concern-
ing any event occurring within the pricr 20 years,
which would disqualify a person from possessing a
firearm under subgeotion (g) or (n) of section 922 of
title 18, United States Code.

“(8) CLARIFICATION.—Notwithstanding paragraph
(2), States shall endeavor to provide the National In-
stant Oriminal Backgreund Check Sysbtem with all
records concerning persons who are prohlbited from
possassing or recelving a firearm under subssction {g}
or (1) of section 922 of titls 18, United States Code, re-
gardless of the elapsed time since the disqualifying
event.

“{c) BLIGIRILITY OF STATE RECORDS TOR SUBMISSION
T THE NATIONAL INSTANT CRIMINAL BACKGROUND CHECK
SYSTEM.—

(1) REQUIREMENTS FOR BELIGIBILITY.—

“(A)y IN GENERAL~-From the information col-
lected by a State, the State shall make electroni-
cally available to the Attorney Gensral records rsl-
evans to a determination of whether a person is dis-
qualified from possessing or receiving a flrearm
under subsection (g) or (n) of section 922 of title 18,
United States Code, or applicable State law.

*(B) NICS uPDATES.—The State, on belng made
awara that the basis under which a record was made
avallable under subparagraph (A) does not apply, or
no longer applies, shall, as soon as practicable—

“(i) update, corrsch, modify, or remove the
record from any database that the Federal or
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State government maintaing and makes available

to the National Instant Criminal Background

Check System, consistent with the rules pertain-

ing to that database; and

Y1) notify the Attornsy General that snch
basis no longer applies so that the record system
in whick the record is maintained is kept up to
date.

The Attorney CGeneral upon recelving noilece pursu-

ant to clause (ii) shall snsure that the record in the

National Instant Crimiral Background Check Sys-

tem is updated, corrected, modified, or removed

within 30 days of recsipt,

“(C) CBERTIFICATION.~To réemain eiigible for a
walver under subsection (a), a State shall certify to
the Attorney General, neot less than once during
sach 2-year pericd, that at least 90 percent of all
records described in subparagraph (A) has been
made slectronically available to the Attorney Gen-
eral in accordance with subparagraph (A).

(D) INCLUSION OF ALL RECORDS.---FQr purpeses of
this paragraph, a State shall identify and include
all of the records described under subparagraph {A)
withont regard to the age of the recorgd.

(3} APPLICATION TO PERSONS CONVICTED OF MIS-
DEMEANOR CRIMES OF DOMESTIC VIOLENCE.-The State
shall make available to the Attorney General, for use
by the National Instant Criminal Background Check
Systenl, vecords relevant to a determination of
whethear a person has been conviected in any court of
a misdemeanor crime of domestic violence., With re-
spect to records relating to such crimes, the State
shall provide information specifically @escribing the
offense and the specific section or subsection of the
offense for which the defendant has heen convicied
and the relaticnship of the defendant to the victim in
each case,

“(3) APPLICATION TO PERSCNS WHO HAVE BEEN ADJU-
DICATED AS A MENTAL DEFECTIVE OR COMMITTED TO A
MENTAL INSTITUTION.—The State shall make available
to the Attornsy (eneral, for use by lhe National In-
stant Criminal Background Check System, the name
and othar relevant identifying information of persons
adjudicated as 2 mental defective or those committed
to mental institutions to assist the Atborney General
in snforeing sechion 922{(g)(4) of title 18, United States
Codes.

#{d) PRIVAOY PROTECTIONS —For any lnformation pro-
vided to the Attorney General for use by the National
Instant Criminal Background Check System, relasing
to persons prohibifed from possessing or recelving a
firearm under section 922(g)(4) of title 18, United States
Code, the Attorney Gerieral shall work with Stabes and
local law enforcement and the mental health commu-
nity to establish regulations and protocols for protect-
ing the privacy of information provided to {he system,
The Attorney General shall make every effort to meet
with any mental health group seeking to express its
views concerning these regulations and protocols and
shall seek to develop reguiations as expeditiously as
practicable,

“(e) ATTORNEY GENERAL REPORT.—Noi .later than
January 31 of sach year, the Attornsy General shall
submit to the Cemmittee on the Judiciary of the Sen-
ate and the Committes on the Judiclary of the Houss
of Representatives a report on the progreas of States In
antomating the databases contalnlng the information
deseribed 1n subsestlon (b and in making that Informa-
tion electronically available fo the Attorney General
pursuant to the reguirements of subsection ().

“SEC. 103. IMPLEMENTATION ASSISTANCE O

STATES,

(2} AUTHORIZATION,—

S IN GUNERAL —From amcunts made available to
carry out this section and subject to section
102(b)(1)(B), the Attorney General shall make grants
to States and Indian tribal governments, in & manner
consistent with the National Criminal History Im-
provemant Program, which shall be used by the
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States and Indlan tribal governments, In conjunction
with unitg of local government and State and local
courts, to establish or upgrade information and iden-
tification technologies for firearms ellgibility deter-
minations, Not less than 3 percent, ard no more than
10 percent of each grant under this paragraph shall be
used to maintain the relief from disabillties program
in accordance with section 105.

$(2) GRANTS TO INDIAN TRIBES.——Up to 5 percent of
the grant funding avaiiable under this section may be
reserved for Indlan fribal governmenbs, inclading
tribal judicial systems.

“(h) UsSE OF GRANT AMOUNTS.—Grants awarded to
States or Indian tribes under this section may only be
used to—

(1) ereabe electronio systems, which provids accu-
rate and up-to-date information which is direcily re-
lated te checks under the National Instant Criminal
Background Check System {referred to in this section
as ‘NICSY, including court disposition and correc-
tions records;

“(2) assist States in establishing or enhancing their
own capacities to perform NICS background checks;

““(3) supply accurate and btimely information to the
Attorney General concerning final dispositions of
criminal records to databases accessed by NICS;

“(4) supply accurate and timely information to the
Attorney General conceraing the identity of persons
who are prohibited from cbtaining a firearm under
section 922(g)(4) of titie 18, United States Code, to be
used by the Faderal Bureau of Investigation solely to
conduct NICGS background checks;

“(8) supply accurate ard btimely cowrt orders and
records of misdemeanor crimes of domestic viclence
for ingclugion in Federal and State law enfercement
databases used to conduct NICS background checks;

“(8) collect and analyze data needed to demonstrate
levels of State compliance with this Act; and

“7) maintain the relief from disabilities program
in accordance with section 105, but not iess than 3
percend, and no more than 10 pergent of each grant
sirall be usad for this purpose.

Y“{p) BELIGIBILITY.—To be eligibis for a grant under
this section, a State shall certify, to the satisfacbion of
the Attorney General, that the State has implemeanted
a relief from disabilities program in accordarce with
section 105.

{4y CoONDITION.—AS a condltion of raceiving & grant
under tkis section, a State shall specify the projects for
which grant amounts will be uged, and shall use such
amounts only as specified. A State that viclates this
subsection shall he liabie to the Attorney Gemeral for
the tuil amount of the grant recsived under this sec-
tien.

“(e) AUTHORIZATION OF APPROPRIATIONS.—

1) TN GBNERAL,—Therse are authorized te be appro-
priated to carry out this section $125,000,000 for fiseal
year 2009, $280,000,000 for fiscal year 2010, $250,008,000
for fiseal year 2011, 3125,000,000 for fiscal year 2012,
and $125,000,000 for fiscal year 2013,

42y ALLOCATIONS.—For f{iscal years 2009 and 2010,
the Altorney General shall endeavor Lo allocate at
least %% of the authorized appropriations to those
Stases providing more than 50 percent of the records
required to be provided under sections 102 and 163.
For fiscal years 2011, 2012, and 2013, the Attorney Gen-
eral shall endeavor to allocate at least 3 of the au-
thorized appropriations to those States providing
more than 70 percent of the records required to be
provided under section 102 and 103. The allocations In
this paragrapk shall be subjsct to the diseretion of
the Attorney General, who shall have the authority
to make adjustments to the distributicn of the au-
thorized appropriations as nscessary to maximize in-
centives for State compliance.

() USErR FRit—The Federal Bureau of Investigaticn
shall not charge a user fee for background checks pur-
suant te section 922(t) of title 18, United States Code.

“aEO, 104, PENALTIES FOR NONCOMPLIANCE.
“(a) ATTORNEY GENERAL REPORT -~
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(1) IN GENERAL.—Not later than January 31 of each
year, the Attorney General shall submit to the Com-
mittee on the Judiciary of the Senate and the Com-
mittee on the Judiclary of the House of Representa-
tives a report on the progress of the States in auto-
mating the databases containing Information de-
seribed under sectlong 102 and 103, and in providing
that information pursuant to the requirements of
sectlons 102 and 103,

Y(2) AUTHORIZATION OF APPROPRIATIONS.—There are
authorized to be appropriated to the Department ol
Justice, such funds as may be necsssary to carry cub
paragraph (1).

“(b) PENALTIES

1} DISCRETIONARY REDUCTION.—

“(A) During the Z-year perlod beginning 3 years
after the date of enactment of this Act [Jan. 8,
2008], the Attorney General may withhold nob more
than 3 percent of the amount that would otherwise
be allocated to a State under section 5056 of the Om-
nihus Crime Gontrol and Safe Strects Act of 1963 {42
U.8.C. 375b) If the State provides less than &0 par-
cent of the records required to be provided under
sacbions 102 and 103,

“(R) During ths 5-year pertod after the expiration
of the period referred to in subparagraph (A), the
Aftorney General may withhold not more than 4
percent of $he amount that would otherwise be allo-
cated to a State under section 515 of the Omnibus
Crime Contrel and Safe Streets Act of 1968 (42
U.8.C. 3755) if the Stats provides less than 73 per-
cant of the records required to he proviidled under
sections 102 and 103.

() MANDATORY REDUCTION —After the expiration
of the pericds referred to in paragraph (1), the Attor-
ney General shall withhold 5 percent of the amount
that would otherwise be allocated to a Btate under
section 505 of the Ommnibus Crime Control and Safe
Streets Aot of 1868 {42 U.5.0. 3785), if the Stabe pro-
vides less than 90 percent of the records required to
be provided wnder sections 102 and 103,

(3) WAIVER BY ATTORNEY GENERAL.—The Attorney
General may waive the applicabllity of paragraph (2)
to a State If the Stabte provides substantial evidencs,
as destermined by the AtSorney General, thal the
State is making a reasonahble effort to comply with
the requirements of sections 102 and 103, including an
inability to comply due to court order or other legal
restriction.

*{) REALLOCATION ~Any funds that are not allocated
to a State because of the failure of the State to comply
with the requirements of this Act shall be reallocated
to States that meet such requirements.

dy METHEODOLOGY.—The method established to cal-
culabe she number of records Lo be reported, as seb
forth in gection 102(h)(1){A), and State compliance with
the requirad level of reporting under sectiens 102 and
103 shall be determined by the Aftorney General. The
Attorney General shall caleulats the methodology
hasad on the fotal number of records to be reported
from all subcategories of records, as desoribed in sac-
tlor 1201,

“SEKC, 105, RELIEF FROM DISABILITIES PROCRAM

REQUIRED AS CONDITION FOR PARTICIPATION

IN GRANT PROGRAMS.

*(3) PROGRAM DESCRIBED.—A relief from disabilities
program is implemented by a State in accordancs with
this sectlon If the program—

Y1) permits a person who, pursuans o State law,
has besn adjudicated as described in subsection {g)(4)
of section 922 of title 18, United States Code, or has
heen committed to a mental Institution, te apply to
the State for relief from the disabilities imposed by
subsections {A)(4) and (g){4) of such section by reason
of the adjudication er commitment;

“(2) provides that a State court, board, commission,
or other lawful authority shall grant the ratief, pur-
snant 5o Stais law and In accordance with the prin-
ciples of due procass, if the cirecumstances regarding
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the disabilities referred be in paragraph (1}, and the

person’s record and reputation, ars sazch that the per-

son will not he likely to act in a manner dangerous
to public safety and that the granting of the relief
wonld not be contrary to ths public intersst; and

(3 permits a perscn whose application for the re-
lief 18 denied to file a petition with the State court
of appropriate jurisdiction for a. de novo judieial re-
view of the denial.

“{b) AUTHORITY TO PROVIDE RELIEF I'ROM CERTAIN
DISABILITIES WITH RESPECT TO FIREARMS.—If, under a
State relief from disabilitiss program implemented in
accordance with this section, an application for relief
reforred to in subsaction {a)(1) of this section iz granted
with respect to an adjudication or a commitment to a
mental institutlon or based upon a remeval of a record
under section 102(c)(1)(B), the adjudication or commit-
ment, as the case may be, is deemed not te have oo-
curred for purposss of subseotions (d)(4) and {(g¥4) of
section 922 of title 18, United States Code.

SSEC, 106, ILEGAL TMMIGRANT GUN PURCHASE
NOTIFICATION.

“(a) IN GENBRAL.—Notwithstanding any other provi-
sion of law or of this Act, all records obtailned by the
National Instant Criminal Background Check system
relevant to whether an individual is prechibited from
possessing a firearm because such person Is an alien 11-
lepally or unlawfully in the United States shall be
made available te U.S. Immigration and Customs En-
forcement,

“(b) REGULATIONS.—The Attorney General, at his or
her diseretion, shall promulgate gnidelines relevant to
what renords relevant to Hllegal aliens shall be provided
pursuant to the provisions of this Act.

“TITLE II—FOCUSING FEDERAL ASSISTANCE ON
THE IMPROVEMENT OF RELEVANT RECORDS

“SEC. 201. CONTINUING EVALUATIONS.

“{a) BVALUATION REQUIRED.—The Director of the Bu-
reau of Justice Statistics (referred to in this section as
the ‘Dirsctor') shall study and evaluate the operations
of the National Instant Criminai Background Check
Systen:. Such study and evaluation shall includs com-
pilations and analyses of the operations and record sys-
tems of the apenciss and organizatlons nscessary to
support such System.

“h) REPORT ON GRANTS.—Not later than January 31
of each year, the Director shall submit to Congress a
report containing the sstimates submitted by the
States under section 1862(h).

“{¢} REPORT ON BEST PRACTICES.—Nob later than Jan-
uary 31 of each year, the Director shall submit tc Con-
gross, and to each Btate participating in the National
Criminal History Improvement Pregram, a report of
thas practices of the States regarding the collection,
maintenarce, automation, and transmittal of informa-
tion relevant 5o determining whether a perscn is pro-
hihited from possessing or receiving a firearm by Fed-
eral or State Iaw, by the State or any obther agency, or
any other records relevant to the National Instant
Criminal Background Check System, that the Director
conslders to be hest practices.

“(d) AUTHORIZATION OF APPROPRIATIONS.—Thers are
authorized to be appropriated such sums as may be nec-
essary for each of the fiscal years 2009 through 2013 to
compiste the studies, evaluations, ané reports required
under this section.

STITLE I-GRANTS TO STATE COURT SYSTEMS
FOR THE IMPROVEMENT IN AUTOMATION AND
TRANSMITTAL OF DISPOSITION RECORDS

“8EC, 301, DISPOSITION RECORDS AUTOMATION
AND TRANSMITTAL IMPROVEMENT GRANTS.
“{a) GRANTS AUTHORIZED.—From amounts made
available to carry out this section, the Attorney Gen-
gral shall make grants to each State, consistent with
State piang for the integration, automation, and acces-
sibility of criminal history records, for use by the State
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cour; system bo improve the antomatlon and trangmil-
tal of eriminal history disposisions, records relsvant to
determining whether a person has been convicted of a
misdemeanor crime of domestic violence, court orders,
and mental hazlth adiundications or commitments, to
Federal and State record repositories in accordance
with sections 102 and 103 and the National Oriminal
History Improvement Program.

() GRANTS TO INDIAN TRIBES,—Up to § percent of the
grant funding available under this section may be re-
served for Indian tribal goverrments for use by Indian
tribal judicial systems.

(o) USE OF FUNDS.—Amounts granted under this sec-
tion shall be used by the Staie court system only—

(1) to carry out, as necessary, assessments of the
capabilities of the courts of the State for the antoma-
tion and transmission of arrest and conviction
records, court orders, and mental health adjudica-
tlons or commitments to Federal and State record re-
pasitories; and

(2 to implement policies, systems, and procedures
for the automasion and transmission of arrest and
convietlon records, court orders, and mental health
adjudications or commitments toc Fedsral and State
record repositories.

“(d) BLIGIBILITY.—'To e eligible to receive a grant
under this saction, a States shall certify, to the satisfac-
tion of the Attorney General, that the State has imple-
mented a relief from digsabilisties program in accordance
with section 145,

“{a8) AUTHORIZATION OF APPROPRIATIONS—There are
anthorized to be appropriated to the Attorney General
4o carry out this section 362,500,000 for fiscal year 2009,
$125,000,808 for fiscal year 2010, $125,000,000 for fiscal
year 2011, 362,600,000 for fiscal year 2012, and $§2,500,000
for fiscal year 2013,

YTITLE IV—GAOQO AUDIT

“8EC. 401, GAO AUDIT,

“(ay IN OBNERAL.—The Comptroller Gensral of the
United States shali conduct an audit of the expenditure
of all funds appropriated for criminal records lmprove-
ment pursuant to sectlon 106(b) of the Brady Handgun
Violence Prevension Act (Public Law 103-159} fset outb
below] to determine If the funds were expended for the
purpeses authorized by the Act and how thoss funds
were expended for those purposes or were aotherwise ex-
pended.

“{b) REPORT —Not later than 6 months after tha dats
of snactiment of this Act (Jan. 8, 2008], the Compiroller
General shall submit a report te Congress describing
the findings of the audit conducted pursuant to sab-
section (a)."

Pub. 1. 105158, titls I, §103, Nov. 30, 1993, 107 Stat.
1541, as amended by Pub. L. 1053322, btltle XXI,
§210603(k), Sept. 13, 1994, 103 Stat. 2074; Pub. L. 104-254,
title VI, §603¢h), (1)(1), Oct. 11, 1896, 110 Sat, 3504; Pub,
I, 110-180, title I, §1¢i¢a), Jan. 8, 2008, 121 Stat. 2561,
provided that:

‘‘(a) DETERMINATION OF TIMETABLES.—Not later than 6
months after she date of snactment of this Act [Nov.
30, 1993], the Attorney General shall—

(1) determine the type of computer hardware and
software that wiil be used to cperate the natlonal in-
stant criminal backeground check system and the
means by which Stats criminal records systems and
the telephone or electrenic device of lleensees wiil
communleate with the national system;

(1) investigate $he criminal records system of each
State and determine for each State a tlmetable by
which the State should be able to provids criminal
records oh an an-line capacity basis to the national
system; and

‘(3) notify each State of the determinations made
pursuant to paragraphs (1) and (2).

h) BSTARLISHMENT OF SYSTEM.—Noi later than 80
months after the date of the enactment of this Act
[Mov, 30, 1993], the Attorney Gensral shall establish a
natlonal instant criminal background check system
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that any licensee may contact, by telephone or by
ofher electrenis means 1n addition to the tsisphones, for
information, to be supplied Immediately, on whather
receipt of a firearm by a prespective transferee would
violate section 922 of title 18, United States Cods, or
State law,

*¢) EXPEDITED ACTION BY THE ATTORNEY (FENERAL -
The Attorney Gensral shall expedite—

(1) the upgrading and indexing of State criminal
history records in the Pedsral criminal records sys-
tem maintained by tkhe Federal Bureaun of Investiga-
tion;

() the development of hardware and software sys-
tems to link State criminal history check systems
into the national instant eriminal background check
system established by the Attorney General pursuand
to this section; and

8y the current revitalization initiatives by the
Federal Bureau of Tnvestigation for fschnologlcally
advanced (ingerpring and criminal records identifica-
tion.

“¢(d) NOTIFICATION OF LICENSEES—On establishment
of the system under this section, the Attorney General
shall notify each licensse and the chisf law enforce-
ment officer of each State of the existence and purpose
of the system and the means Lo bs used to contact the
system.

‘{8) ADMINISTRATIVE PROVISIONS.—

(1) AUTHORITY TO QBTAIN OFFICIAL INFORMATION.—

{A) IN GENERAL—Notwithstanding any other
Iaw, the Attorney General may securs directly from
any dspartment or agency of the United States
such information on persons for whom receipt of a
firearm would violate subseotlon (g) or (n} of sec-
tlon 822 of tifle 18, United States Codse, or State
law, as 18 necessary to enable the system to operate
in accordance with this section.

“(B) REQUEST OF ATTORNEY GENERAL.—ON request
of the Atborney General, the head of such depart-
ment or agency shall furnish electronic versions of
the information described under subparagraph (A)
to the system.

{0 QUARTERLY SURMISSION TO ATTORNEY GEN-
ERAL.—If a Federal department or agency under
subparagraph (A) has any record of aty person dem-
onstrating that the person falls within one of the
cabegories described in subsection (g) or (n) of sea-
tion 822 of title 18, United States Oods, the head of
such department or agency shall, not less fre-
guenfly than quarterly, provide the pertinent infor-
matlon contained in such record to the Atborney
Gensral,

(D) INFORMATION UPDATES.—The Faderal depart-
ment oF agenasy, on being made awars that ths basis
mndsr which a record was mads available under sub-
paragraph {A) does not apply, or no longer applies,
shail—

“(1) update, corrsct, modify, or remove the
record from any database that the agency main-
tains and makes available te the Attorney Gen-
eral, in accordance with the rules pertaining to
that database; and

“(i1) notify the Attornsy General that such
basis no longer appiles so that the National In-
stant Criminal Backeround Check System is kept
up to date,

The Attorney General upon receiving notice pursu-

ant £o0 clause (il) shall ensure that the record in the

National Instant Criminal Background Check Sys-

tem 1s updated, corrected, modified, or removed

within 30 days of receipt.

“(H) ANNUAL REPORT—The Attornsy General
shall submit an annual report to Congress that de-
soribes the compliance of each department or agan-
cy with she provisions of this paragraph.

““(2) OTHER AUTHORITY —The Attorney General shall
develop such computer software, design and ohtain
suzch telecommunications and computer hardware,
and employ such personnel, as are necessary to estab-
lish and operate the system in accordance with this
section,
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) WRITTEN REASONS PROVIDED ON REQURST —If the
national instant criminal background check system de-
termines that an individual is ineligihle to recelve a
firearm and the individual requests the system to pro-
vide the reasons for the determination, the system
shall provide such reagcns to the Individual, In writing,
within 6 huginess days after the date of the request.

Y(g) CORRECTION OF ERRONEQUS SYSTEM INFORMA-
TION—If the system established under this section in-
forms an Individual contacting ths system that receipt
of a firearm by a prospective transferee would violate
subsection {g) or (n) of section 922 of title 18, United
States Code, or State law, the prespective transferee
may request the Atbtornsy General to provide the pro-
spective transferee with the reasons therefor. Upon re-
celipt of such a request, the Attorney General shall im-
mediately comply with the request, The prospective
transferee may submit o the Attorney General infor-
matlon to sorrect, clarify, or supplemant records of the
system wikth respect to the prospective transferse.
After receipt of such Informaticn, the Atborney Gen-
eral shall inunediately consider the information, inves-
tigate the mather further, and correct all erroneous
Trederal records relating to the prospective transferee
and give notice of the error to any Federal department
or agency or any State that was the source of such er-
ronsous records.

) RECULATIONS —After 80 days’ notice to the pub-
lic and an opportunity for hearing by interested par-
ties, the Attorney General shall prescribe regulations
0 ensure the privacy and securlty of the information
of the system sstablished under this section.

“¢) PROHIBITION RBLATING To HESTABLISHMENT OF
REGISTRATION SYSTEMS WITH RESPECT TO FIREARMS.—
No department, ageney, officer, or employee of the
United States may—

*{1) require that any record or portion thereof gen-
erated by the system established under this section
he recorded at or transferred to a facllity owned,
managed, or controlled by the Unlted States or any
State or political subdivision thereof; or

Y uge the system established under this section
to establish any system for the registration of fire-
arms, firsarm owners, or flrearm trahsactions or dis-
positions, except with respect to psrsons, prehibited
by section §22(g) or (n) of Litle 18, United States Code,
or State law, from recelving a firearm,

(1) DEFINITIONS —As used 1n this section:

“(1) Li¢aNSER—The term ‘licensee’ means a li-
sensed importer (as defined in section 821¢a)(9) of title
18, United States Code), a ilcensed manufacturer (as
defined in section 921(z2){10) of that &title), or a li-
censed dealer (as defined in section 921(a)(11) of that
titla).

H(2) OTHRR TERMS.—The terms ‘firearm’, ‘handgun’,
‘licensed importer’, lecensed manufacturer', and ‘li-
canged dealer’ have the meanings stated in section
921{a) of titls 18, United States Code, as amended by
subsection (a)2).

(k) AUTHORIZATION OF APPROPRIATIONS.—There are
aunthorized to be appropriated such sums as are nec-
essary to enable the Attorney General to carry outb this
section.’”

FUNDING TOR IMPROVEMENT OF CRIMINAL RECORDS

Section 106(b) of Pub, 1., 103-159, as amended by Pub.
L. 108-322, title XXI1, §210603(b), Seps. 13, 1694, 103 Stat.
2074; Pub. L, 104-294, title VI, §603{1)(1), Oct. 11, 1804, 110
Stat. 3604, provided that:

“{1} OGRANTS TFOR 'THE IMPROVEMENT OF CRIMINAL
RECORDS.—The Attornsy (denerzl, through the Burean
of Justice Stabistics, shall, subject to appropriations
and with preference to States that as of the date of en-
aobment of this Act [Nov. 30, 1993] have the lowest per-
cent currency of case dispositions in computerized
criminal history files, make a grant to each State to bs
used—

Y(A) for the orsation of a computerized criminal
history record system or improvement of an existing
system,;
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“{B) to improve accessibility to the national in-
stant criminal backeround system; and

“(0) upon estabiishment of the national system, to
assist the State in the transmittal of oriminal
racords o the natlonal system,

(2) AUTHORIZATION OF APPROPRIATIONS—There are
authorized to be appropriated for grants under para-
graph (1) a total of $205,000,000 for fiscal year 1894 and
all fiscal years thereafber.”

GUN-FREE Z0NE SI1GNS

Saction 1702(b)}5) of Pub. L. 101-647 provided that:
“Faderal, State, and local authorities ars encouraged
to cause signs to be posted around school zenes giving
warning of prohihition of the possession of firearms in
& schaol zone.”

IDENTIFICATION OF FELONS AND OTHER PRRSONS
INBLIGIBLE TO PURCHASE HANDGUNS

Section 6213 of Pub. L. 100-6280 providad that:

“{a) IDENTIFICATION OF FRLONS INELIGIBLE To PUR-
cHASHE HANDGUNS.—The Attorney General shall develop
a system for immediate and accurate identification of
falans who attempt to purchase 1 or more firearms but
are ineligibie bo purchase firearms by reason of seotion
922(e)(1) of title 18, Urited States Code. The system
gshall be accessible to dealers hut only for the purpose
of determining whether a potential purchaser 1s a con-
victed felon. The Attorney General shail establish a
plan (including a cost analysis of the proposed system)
for implementatior of the system. In developing the
system, the Attorney General shall consult with the
Secretary of ths Treasury, other Pedsral, State, and
local law enforcement officials with expertise in the
area, and other experts. The Attorney General shall
begin Implementation of the system 30 days afler the
report to the Congress as provided in subsestion {(b).

“(b) REPORT TO CONGRESYS.—Nob later thar 1 year
after the date of the enactment of this Act iNov. 18,
1988), the Attorney General shall repert to the Jongress
a description of the system referred e in subsection (a)
and & plan {including a cost analysls of the proposed
system) for implementation of the system. Such report
may include, if appropriate, recommendations for
modifications of the system and legislation necessary
in order to fully implement such system,

‘(o) ADDITIONAL STUDY 0F OTHER PERSONS INELIGIBLE
To PURCHASE FIREARMS ~The Attornsy General in con-
sultation with the Secretary of the Treasury shall con-
duct a study te determine if an effective method for
immediate and accurate identification of other persons
whe astempt o purchase 1 or more firearms but are in-
eligiblae to purchase firearms by reason of section 922(g)
of title 18, United States Code. In conducting the study,
the Astorney General shall consult with the Secretary
of the Treasury, cther Federal, State, and local law en-
forcement officlals with expertise in the area, and
other experts, Such study shall be completed within 18
months after the date of the enactment of thls Act
[Nov. 18, 1988] and shall be submitted to the Congress
and made avaiiable to the public. Such stndy may in-
clude, if appropriate, recommendations for leglslation.

“{d) DEFINITIONS.—AS used in this section, the terms
‘firearm' and ‘dealer’ shall have the meanings given
such terms in section 821(a) of title 18, United States
Code.”!

STULIsS T¢ IDENTIFY BEQUIPMENT CAPABLE OF DISTIN-
GUISHING SBCURITY IY¥EMPLAR FROM OTHER METAL
OBJECTS LIKELY To BE CARRIED ON ONE'S PERSON

Section 2(e) of Pub. L. 100-649 provided thas: “The At-
torney General, the Secraetary ef the T'reasury, and the
Secrstary of Transportation shall each conduct studies
to identify available state-of-the-art equipment capa~
ble of detecting the Security HExemplar (as defined in
sectlon $22(p)(2XC) of title 18, United States Code) and
distinguishing the Security BExemplar from innccuous
metal objects 1ikely to ha carried on one’s parson. Such
studies shall be completed within 6 months affer the
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date of the enactment of this Act [Nov. 10, 1988] and
shall include a schedule providing for the installation
of such equipment at the earliest practicable time at
security checkpoints malntained or regulated by the
agency conducting the study. Such equipment shall be
installed in accordance with each schedule. In addition,
such studies may Include recommendatlions, where ap-
propriate, concerning the use of secondary security
equipment and progedures Lo enhance detection capa-
biiity at sscurity checkpoints.”

§923. Licensing

(a) No person shall engage in the business of
imporsing, manufacturing, or dealing in fire-
arms, or importing or manufacturing ammuni-
tion, antil he has flled an application with and
received a license to do so from the Atborney
General. The application shall be in such form
and contain only that information necessary to
determine eligibility for Heensing as the Attor-
ney General shall by regulation preseribe and
shall include a photograph and fingerprints of
the applicant. Each applicant shall pay a fee for
obtaining such a license, & separate fee being re-
quired for each place In which the applicant is
to do business, as follows:

(1) If the applicant is a manufacturer

(A) of destructive devices, ammunition for
destructive devices or armor piercing ammuni-
tlon, a fee of 31,000 per year,

(B) of firearms other than destructive ge-
vices, a fee of $580 per year; or

(C) of ammunition for firearms, other than
ammunition for destructive devices or armor
plercing ammunition, a fee of 310 per year.

(2) If the applicant is an importer—

(A) of destructive devices, ammuniticn for
destructive devices or armor piercing ammuni-
tion, a fee of $1,000 per year; or

(B) of firearms other than destructive de-
vices or ammunition for firearms other than
destructive devices, or ammunition other than
armor pilercing ammunition, a fee of $50 per
year.

(3) If the applicant 18 a dealer—
(A} in destructive devices or ammunition for
dastructive devices, a fee of §1,000 per year; or
(B) who is not a dealer in destructive de-
vices, a fee of $200 for 3 years, except that the
fee for renewal of a valid license shall be $90
for 3 years.

() Any person desiring to be licensed as a col-
lector shall file an application for such license
with the Attorney Qeneral, The application
shall be in such form and contain only that in-
formation necessary to determine eligibility as
the Attorney Gereral shall by regulation pre-
scribe. The fee for such license shall be §10 per
year. Any license granted under this subsection
shall only apply to transactions in curios and
relics.

{c) Upor the filing of a proper application and
payment of the prescribed fee, the Attorney
General shall lssue to a qualified applicant the
appropriate Hcense which, subject to the provi-
sions of this chapter and other applicable provi-
sions of law, shall entitle the licensee to trans-
port, ship, and recelve flrearms and ammunition
covered by such license in interstate or foreign
commerce during the period stated in the li-
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cense., Nobthing in this chapter shall be con-
strued to prokibis a licensed manufacturer, im-
porter, or dealer from maintaining and disposing
of a personal collection of firearms, subject only
0 such restrictions as apply in this chapter to
dispositions by a person other than a licensed
manufacturer, importer, or dealer. If any fire-
arm is so disposed of by a licensee within one
year after its transfer from his business inven-
tory into such licensee’s personal collection or if
such dispositlon or any ofher acguisition is
made for the purpose of willfully evading the ra-
strictions placed upon licensses by this chapter,
then such firearm shail be desemed part of such
licensea’s business inventory, exceps that any 1i-
censed manufacturer, importer, or dealer who
has maintained a firearm as part of a personal
collection for one year anrd who sells or other-
wise disposes of such firearm shall record the de-
seription of the firearm in a bound volume, con-
taining the name and place of residence and date
of birth of the transferee if the transferee is an
individual, or the identity and principal and
local places of business of the transferee if the
transferee is a corporation or other business en-
tity: Provided, That no other recordkeeping shall
be required.

(@)(1) Any application submitted under sub-
section (a) or (M) of thig section shall be ap-
proved if—

(A) the applicant is twenty-one years of age
or over;

(B) the applicant (including, in the case of &
corporatlon, partnership, or association, any
individaal possessing, directly or indirectly,
the power bto direct or cause the direction of
the management and pollcles of the corpora-
tlon, partnershin, or association) is not pro-
hibited from transporting, shipping, or receiv-
ing firearms or ammunikiion ih interstate or
foreigh commerce under section 922(g) and (n)
of this chapter;

() the applicant has not willfelly violated
any of the provisions of this chapter or regula-
tions issued thereunder;

(D) the applicant has not willfuily failed to
disclose any material information required, or
has not made any false statement as to any
material fact, in connection with his applica-
tion;

(B) the applicant has in a State (1) premises
from which he conducts business subject to H-
censge under this chapter or from which he in-
tends to conduct such business within a rea-
sonable period of time, or (ii) in the case of a
collector, premises from which he conducts his
collecting subject to license under this chap-
ter or from which he intends to conduct such
collecting within a reasonable period of time;

(") the appiicant certifies that—

(i} the business to be conducted under the
license is not prohibited by State or local
law in the place where the licensed premise
is located;

(1iXI) within 30 days after the application
is approved the husiness will comply with
the requirements of State and local law ap-
plicable to the conduct of the business; and

(ITy the husiness will not bz conducted
under the license until the requirements of
State and local law applicable to the busi-
ness have been met; and
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Senate Approves Funding Bill That
Allows Veterans to Access Medical
Marijuana

Amendment Would Allow VA Doctors to Recommend Medical Marijuana to
Their Patients in States Where It's Legal

The Senate today passed the FY2016 Military Construction and Veterans Affairs (MilCon-VA) Appropriations
Bill, which includes language to allow Veterans Administration (VA) doctors to recommend medical marijuana
to their patlents in states where medical marjjuana is legal. The language was included as an amendment in
the Senate Appropriations committee in May.

"“Veterans in medicat marijuana states should ke freated the same as any other resident, and should be able
to discuss marijuana with their doctor,” said Michael Collins, deputy director of natienal affairs for the Drug
Policy Alliance. "It makes no sense that a veteran can't use medical marijuana if it helps them and it is legal
in their state.”

The Veterans Equal Access Amendment was sponsored by Republican Senator Steve Daines of Montana
and Democratic Senator Jeff Merkley of Oregon. It passed the Committee 18-12 in a bipartisan vote. The
funding bill will now be negotiated with the House's version as part of an omnibus spending biil.

"On this eve of Veterans/Armistice Day where we remember those who served in the military and the freaty
agreement to reach peace concluding WWI, we see this victory as a step toward a peace treaty with the
government we volunteered to defend with our lives and as a step toward restering our first amendment
rights and dignity as citizens of the United States, " said T.J Thompson, a disabled Navy veteran,

Currently, the Department of Veterans Affairs (VA) specifically prohibits its medical providers from completing ‘
farms brought by their patients sesking recommendations or apinions regarding participation in a state |
medical marijuana program. The Daines-Merkley amendment authorizes VA physicians and other health i
care providers to provide recommendations and opinions regarding the use of medical marijuana to veterans 1
who live in medical marjjuana states,

In 2002, the Ninth Circuit Court of Appeals affirmed in Conant v. Walters the right of physicians to
recommend medical marijuana, regardless of its illegality under federal law, as well as the right of patients to
receive accurate Information. The Daines-Merkley amendment supports that first amendment right and
restores a healthy doctor-patient relationship.

There are numerous federal healthcare programs besides the VA such as Medicaid, Medicare, and CHIP -
but only the VA prohibits physicians from discussing and recommending medical marijuana to their patients.
A Medicare patient may freely discuss medical marijuana use with her doctor, while a returning veteran is
denied the same right,

Studies have shown that medical marijuana can help treat post-traumatic stress and traumatic brain injury,
ilnesses typically suffered by veterans. A 2014 study of people with PTSD showed a greater than 75%
reduction in severity of symptoms when patienis were using marijuana to treat their illness, compared to
when they were not.

A legislative version of the Daines-Merkley amendment was included in groundbreaking Senate medical
marijuana legistation infroduced in March. The Compassionate Access, Research Expansion and Respect
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States (CARERS) Act is the first-ever bill in the U.S. Senate to legalize marijuana for medical use and the
most comprehensive medical marijuana bill ever introduced in Congress. The bill was introduced by
Senators Cory Booker (D-NJ), Rand Pauf (R-KY), and Kirsten Gillibrand (D-NY) and generated enormous

interest.

With the Senate approving one element in the bill, supporters say it is ime for the Senate Judiciary
Committes to hold hearings on the full bill.

“The politics around marijuana have shifted in recent years, yet Judiciary Chairman Chuck Grassley hasn’t
held a hearing on the bill,” said Bill Piper, director of national affairs for the Drug Policy Alliance. “We will
move the CARERS Act plece by piece if we have to but now is the time for the Senate to hold a hearing an
the bill as a whole."

Contact:

Tony Newman (646) 335-5384
Michael Collins mcollins@drugpolicy.org
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350 Or, 299
253 P.3gd 1058
65 A.L.R.6th 717

Cynthia Townsley WILLIS, Petitioner—
Respondent, Respondent on Review,
V.

Michael WINTERS, in his official
capacity as Sheriff of Jackson County,
Respondent—Appellant, Petitioner on
Review,Paul SANSONE, Plaintiff--
Respondent, Respondent on Review,
V.

Rob Gordon, in his official capacity as
the Sheriff of Washington County,
Respondent—Appellant, Petitioner on
Review.Steven Schwerdt, Plaintiff—
Respondent, Respondent on Review,
V.

Rob Gordon, in his official capacity as
the Sheriff of Washington County,
Respondent—Appellant, Petitioner onx
Review,Lee Wallick, Plaintiff—
Respondent, Respondeni on Review,
V.

Rob Gordon, in his official capacity as
the Sheriff of Washington County,
Respondent—Appellant, Petitioner on
Review.

(CC o7~2755—Z7; CA A139875; SC
So058645 (Control); CC Co73809CV

Co073810CV
Co73811CV; CA A139802; SC So580642).
Supreme Court of Oregon, En Bane,

Argued and Submitted March 3,
2011.Decided May 19, 2011,

[253 P.3d 1059]

On review from the Court of Appeals. Elmer
M. Dickens, Senior Agsistant County Counsel,
Washington County Counsel, Office

{253 P.ad 1060]

of County Counsel, Hillsboro, argued the
cause and filed the briefs for petitioner on
review Robert Gordon, Sheriff of Washington
County.James R, Kirchoff, Jackson County
Counsel, Medford, argued the cause for
petitioner on review Michael Winters, With
him on the brief was G. Frank
Hammond.Leland R, Berger, Portland,
argued the cause for respondents on review
Cynthia Townsley Willis, Paul Sansone,
Steven Schwerdt, and Lee Wallick. With him
on the brief was John C. Lucy.Denise G.
Fjordbeck, Attorney—in—Charge
Civil/Administrative Appeals, Salem, filed a
brief on behalf of amicus curiae State of
Oregon. With her on the brief were John R.
Kroger, Aftorney General, and Mary H,
Williams, Solicitor General.Margaret H. Leek
Leiberan, Jensen & Leiberan, Beaverton, filed
a brief on behalf of amicus curiae ACLU
Foundation of Oregon, Inc. DE MUNIZ, C.J.

f350 Or. go2] In these consolidated
cases, the sheriffs of Jackson and Washington
counties withheld concealed handgun licenses
from persons who met all of the statutory
conditions for issuance of such licenses, but
who admitted to regular use of medical
marijuana pursuant to registry identification
cards issued under the Oregon Medical
Marfjuana Act, ORS 475.300 to 475.346.
When the sheriffs' actions were challenged in
court, the sheriffs responded that, to the
extent that Oregon's concealed handgun
licensing scheme does not concern itself with
the applicants’ use of medical marijuana, it is
preempted by a federal prohibition on the
possession of firearms by persons who, under
Sfederal law, are “unlawful user[s] * * * of a[ ]
controlled substance.” 18 U.5.C. § 922(g)(3).
Both trial courts and, later, the Court of
Appeals, rejected that preemption argument
and held that the concealed handgun licenses
were wrongfully withheld, We allowed the
sheriffs' petitions for review and now add this
court's voice to the lower courts’: We hold
that the Federal Gun Control Act does not
preempt the state's concealed handgun
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licensing statute and, therefore, the sheriffs
must issue {or renew} the requested licenses.

Before turning to the facts of the two
cases, we describe some of the relevant
statutory background. At the outset, we
observe that Oregon's concealed handgun
licensing statute does not purport to regulate
the possession of firearms? Rather, the
statute deals with a particular placement or
use of a firearm— the carrying of a firearm
concealed on one's person or its concealment,
within the possessor's reach, tn a vehicle. In
Oregen, it is a crime—a misdemeanor—io
carry a firearm that is concealed in either of
those ways. ORS 166.250(1)(a), (b). However,
that criminal prohibition does [350 Or. 303]
not apply to certain specified categories of
persons, including “afny} person who is
licensed under ORS 166.291 and ORS 166.292
to carry a concealed handgun.” ORS
166.260(1)(h),

To obtain a concealed handgun license
(CHL), a person must meet certain residency,
age, and background requirements. ORS
166.291(1) (set out below, 350 Or. at 303-05,
253 P.gd at 1061). None of those
requirements turns on the mere use of
marijuana or other controlled substances;
however, one requirement for obtaining a
CHL is that the person “has not hbeen
convicted of an offense involving controlled
substances.” ORS 166.291(1)(L} (emphasis
added).

253 P.3d 1061}

To obtain a CHL, a person must submit
an application, along with a fee, to the sheriff
of the county in which the applicant resides.
ORS 166.201(1)(a), (5). The form of the
application is dictated by statute: It sets out
the wvarious statutory requirements for
issuance of a CHL and a declaration that the
applicant meets those requirements, which

the applicant must sign. ORS 166.291(4).
Upon a person's submission of an application:

“[t]he sheriff of a county, * * * upon
receipt of the appropriate fees and after
compliance with the procedures set out in this
section, shall issue the person a concealed
handgun license if the person:

“(a){A) Is a citizen of the United States;
or

“(B) Is a legal resident alien who can
document continuous residency in the
country for at least six months and has
declared * * * the intent to acquire citizenship
status * * *;

“(b) Is at least 21 years of age;
“(¢) Is a resident of the county;

“{d) Has no outstanding warrants for
arrest;

“(e) Is not free on any form of pretrial
release;

“(f) Demonstrates competence with a
handgun [in certain specified ways]:

K% %% % %

[350 Or. 304] “(g) Has never been
convicted of a felony or found guilty, except
for insanity under ORS 161.295, of a felony;

“(h) Has not been convicted of a
misdemeanor or found guilty, except for
insanity under ORS 161205 of a
misdemeanor within the four years prior to
the application;

“(i} Has not been committed to the
Oregon Health Authority under ORS 426.130;

“(j) Has not been found to be mentally il
and is not subject to an order under ORS
426.130 that the person be prohibited from
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purchasing or possessing a firearm as a result
of that mental illness;

“(k) Has been discharged from the
jurisdiction of the juvenile court for more
than four years if, while a minor, the person
was found to be within the jurisdiction of the
juvenile court for having committed an act
that, if committed by an adult, would
constitute a felony or a misdemeanor

involving violence, as defined in ORS
166.470;

“(L) Has not been convicted of an offense
involving controlled  substances or
participated in a court-supervised drug
diversion program [with certain listed
exceplions]:

LI O

“{m) Is not subject to a citation issued
under ORS 163,735 or an order issued under
ORS 30.866, 107.700 to 107.735 or 163.738 [
( 1.e., a stalking citation or domestic violence
restraining order) J;

“(n) Has not received dishonorable
discharge from the Armed Forces of the
United States; and

“( 0 ) Is not required to register as a sex
offender in any state.”

ORS 166.291(1) {emphasis added). There
is one exception to the requirement that a
license be issued to any applicant who meets
the standards set out at ORS 166.291(1):

“Notwithstanding ORS 166.291(1), and
subject to review as provided in subsection
(5) of this section, a sheriff may deny a
concealed handgun license if the sheriff has
reasonable grounds to believe that the
applicant has been or is reasonably likely to
be a danger to self or others, or to [350 Or.
305] the community at large, as a result of the
applicant's mental or psychological state or as
demonstrated by the applicant’s past pattern

of behavior involving unlawful viclence or
threats of unlawful viclence.” 2

ORS 166.293(2).

With that statutory background in mind,
we turn to the two cases that are before us, In
Willis v, Winters, 235 Or.App. 615, 234 P.ad
141 (2010), an applicant wished to renew an
expired CHIL and submitted a renewal
application to the sheriff of the county where
she resided (Jackson County), as required by

[253 P.a3d 1062]

ORS 166.295(1)(a).2 The application form was
substantially in the form required by ORS
166.291(4) (described above, 350 Or. at 3oz2-
04, 253 P.3d at 1060—61); however, il
contained additional questions about the
applicant's use of drugs that the Jackson
County Sheriff had added on his own
initiative. In her responses to those additional
questions, the applicant indicated that she
used marijuana regularly and that her use had
been authorized by a medical doctor. The
sheriff denied the application on the ground
that, under federal law, 21 U.8.C. § 841(2)(1),
the applicant's use of marijuana was
unlawful, and, as an illegal user of marijuana,
she was prohibited from possessing firearms
under 18 U.8.C. section g22(g) of the Gun
Control Act of 1968, Pub L 90-618, 82 Stat
1233 {1968). The sheriff acknowledged that
the applicant possessed an Oregon Medical
Marijuana card that purported to authorize
her use of marijuana, but he concluded that
the federal prohibition on possession of
firearms by unlawful users of controlled
substances preempted Oregon's concealed
handgun licensing law. The sheriff argued, in
addition, that his issuance of a CHL to the
applicant was prohibited under 18 U.S.C.
section 922(a}(6),4 because it would likely
deceive [350 Or, 306] firearms dealers with
respect to the lawfulness of selling firearms to
the applicant.
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The applicant sought judicial review of
that denial in the Circuit Court for Jackson
County, as provided in ORS 166.293(5). The
circuit court refected the sheriff's preemption
arguments and ordered him to renew the
applicant's CHL. The Court of Appeals
affirmed. Willis, 235 Or.App. at 629, 234 P.3d
141. We describe the Court of Appeals opinion
in Willis below.

The facts of Sansone v, Gordon, 235
Or.App. 695, 234 P.3d 150 {2010), are
substantially the same, except that that case
involved the sheriff of Washington County
and three separate applicants who resided in
that county. Each of the three applicants
sought to obtain or renew a CHIL,; each filled
out an application that contained questions
about marijuana use that the sheriff had
added to the form; each received a letter from
the sheriff denying the application and
explaining that Oregon's concealed handgun
licensing statutes were preempted by federal
drug and firearm statutes and that issuance of
the CHLs would violate 18 U.S.C. section
922{a)(6); and each sought review of the
denial in Washington County Circuit Court as
provided in ORS 166.293(5). The court
consolidated the cases and ultimately ordered
the sheriff to issue or reinstate the applicants'
CHLs. On the sheriff's appeal, the Court of
Appeals affivmed, citing its opinion in Willis,
which it had issued the week before. Sansone,
235 Or.App. at 696, 234 P.3d 150.

In Willis, the Court of Appeals resolved
the issue of whether the federal prohibition
on possession of firearms by “unlawful user[s]
of conirolled substances,” 18 U.S.C. §
922(g)(3), preempted the Oregon statutes
concerning CHLs by applying the preemption
analysis employed by this court in Emerald
Steel Fabricators, Inc. v. BOLI, 348 Or. 159,
230 P.ad 518 (2010). Invoking a distinction
drawn in Emerald Steel between provisions
that “affirmatively authorize” conduct that
federal law prohibits and provisions that
exempt conduct from criminal prosecution,
the Comrt of Appeals held in Willis that

o T

]

Oregon's concealed handgun licensing statute
[350 Or. 307] is not preempted by federal
law, because it does not afficmatively
authorize what the federal statute prohibits—
i.e,, possession of firearms by unlawful drug
users--but, instead, merely exempts licensees
from state

{253 P.3d 1063]

criminal liability for the possession of a
concealed handgun. 235 Or.App. at 627, 234
P.3d 141.

The Court of Appeals in Willis also
considered, and rejected, an alternative
argumen! proffered by the sheriffs for
refusing to issue a CHIL to a medical
marijuana user—that a sheriff's issuance of a
CHL to such a person would violate a federal
law, 18 U.8.C. § 922{a)(6}, because it would
likely mislead gun dealers “with respect to af ]
fact material to the Iawfulness of the sale [of
firearms]” to the person (the material fact
being that the sheriff had conducted a
background check and had determined that
the person was not prohibited from
possessing firearms). The Court of Appeals
concluded that that argument was based on
an erroneous assumption that Oregon law
requires a county sheriff to determine
whether an applicant's possession of firearms
would be unlawful before issuing a CHL to
the applicant. Id. at 627-29, 234 P.3d 14u1.
Ultimately, the court concluded that the
denial of petitioner's CHL application was
erroneous and affirmed the trial court's
decision. As noted, the Court of Appeals
shortly thereafter affirmed the trial court's
decision in Sansone, relying on its decision in
Willis.

The respondents in Willis and Sansone,
i.e., the sheriffs of Jackson and Washington
counties, separately petitioned for review by
this court. We allowed their petitions and
consolidated their cases for purposes of
review. For the reasons discussed below, we
conclude that (1) a sheriff's duty under the
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Oregon concealed handgun licensing law, to
issue CHLs to qualified applicants without
regard to their use of medical marijuana, is
not preempted by 18 U.8.C. section 922(g)(3);
and (2) neither is a sheriff excused from that
duty on the ground that issuance of a
concealed handgun Heense to a medical
marijuana user would violate a federal law
prohibiting the making of any statement that
is likely to deceive a gun dealer regarding the
lawfulness of the sale of a fivearm,

We address the preemption issue first.
The power of Congress to preempt state law
arises from the Supremacy Clause of Article
VI of the United States Constitution, which
[350 Or. 308] provides that the laws of the
United States are “the supreme law of the
land,” and that the state courts “shall be
bound thereby, anything in the constitution
or laws of any state to the contrary
notwithstanding.” The United States Supreme
Court has identified three circumstances that
result in the preemption of state law by
federal law: {1) when the federal law expressly
provides for preemption; (2) when a
congressional statutory scheme so completely
occupies the field with respect to some
subject matter that an intent to exclude the
states from legistating in that subject area is
implied; and (3) when an intent to preempt is
implied from an actual conflict between state
and federal law. Crosby v. National Foreign
Trade Council, 530 U.S. 363, 372, 120 S.Ct.
2288, 147 L.Ed.2d 352 (2000). The third type
of preemption exists not only when it is
physically impossible to comply with both the
state and federal law, but when “under the
circumstances of the particular case, [the
challenged state law] stands as an obstacle o
the accomplishment and execution of the full
purposes and objectives of Congress.” Hines
v. Davidowitz, 312 U.8. 52, 6768, 61 5.CL.

399, 85 L.Ed. 581 (1941).

Only the third type of preemption—
preemption implied from an actual conflict—
ig relevant in the present case. That is so
because the Gun Control Act of 1968 (the

federal statute at issue) expressly renounces
any Congressional intent to preempt state law
unless the law is in “direct and positive”
conflict with the Act, 18 U.S.C. § gu7.5

[253 P.3d 1064]

[350 Or. 309] As will be seen, the real
point of contention in this case concerns the
second of the two kinds of conflict
preemption—“obstacle” preemption, Federal
cases teach us that “obstacle preemption”
questions are to be resolved by examining the
federal law to ascertain its purposes and
intended effects, examining the state statute
to determine its effects, and comparing the
results to determine whether the latter statute
in some way obstructs the accomplishment of
the objectives that have been identified with
respect to the former statute, See, e.g., Perez
v. Campbell, 402 U.8. 637, 644, 91 5.Ct. 1704,
29 L.Ed.2d 233 (1971) (obstacle preemption
analysis involves construction of federal and
state statutes and then determination of
whether they are in conflict); Crosby, 530
U.S. at 373, 120 S.Ct. 2288 (“What is a
sufficient obstacle [to federal objectives] is a
matter of judgment, to be informed by
examining the federal statute as a whole and
identifying its purpose and intended
effects[.]”). When traditional regulatory
powers of the states are implicated (as in the
present case), that analysis incorporates a
presumption that Congress did not intend to
preempt., See Rice v. Sania Fe Elevator Corp,,
331 U.8. 218, 230, 67 S.Ct. 1146, 91 L.Ed. 1447
(1947) (preemption analysis assumes that
“historic ['Jpolice ['] powers of the States [are]
not to be superseded by [a] Federal Act unless
that was the clear and manifest purpose of
Congress™); see also Murphy v. Waterfront
Commission of New York, 378 U.S. 52, 96, 84
5.Ct. 1594, 12 L.Ed.2d 678 (1964) (Justice
White concurring) (states have primary
responsibility for the administration of the
criminal law and federal preemption of areas



Willis v. Winters, 350 Or. 299, 262 P.3d 1058, 65 A.L.R.6th 717 (Qr.,, 2011)

of crime control traditionally reserved to the
states has been relatively unknown},

With the foregoing approach to obstacle
preemption questions in mind, we turn to the
gtatutes at issue.t Earlier in {350 Or. 310] the
opinion, we described the relevant Oregon
statutes at length. Briefly, those statutes (1)
define ag a crime the possession of firearms
by certain classes of persons, but do not
include either lawful or unlawful “users” of
controlled substances in any of those classes (
ORS 166.250(1)(c)); (2) define as a crime the
concealed (but not the open) carrying of a
firearm and the concealment of a firearm on
one's person or within its possessor's reach in
a motor vehicle, unless the person has a valid
concealed  handgun  license { ORS
166.250(1)a) and (b), ORS 166.260(1)(h));
and (3) require county sheriffs to issue a CHL
to any applicant for a license who meets
certain age, residency, and background
requirements, without vregard to the
applicant's use of controlled substances ( ORS
166.291).2

[253 P.3d 1065]

The federal statute at issue, 18 U.S.C. §
922(g), provides, in relevant part:

“ It shall be unlawful for any person—

R

“(a) who is an unlawful user of or
addicted to any controlled substance (as
defined in section 102 of the Controlled
Substances Act {21 U.8.C. § 802));

3% 8 8 %K

“* * ¥ to ghip or transport in interstate or
foreign commerce, or possess in or affecting
commerce, any firearin or ammunition; or to
receive any firearm or ammunition which has

been shipped or transported in interstate or
foreign commerce.”

[350 Or. 311] (Fmphasis added.) The federal
statute thus makes it a federal crime for a
person who uses marijuana in violation of
federal law to possess a firearm in or affecting
commerce. The United States Supreme Court
has construed 18 USC section 922(g) in terms
of “keep[ing] firearms away from the persons
Congress classified as potentially
irresponsible and dangerous.” Barrett wv.
United States, 423 U.S. 212, 218, 96 S.CL.
498, 46 L.Ed.ad 40 (1976} (consiruing
earlier version of 18 USC section g22(g)); see
also Dickerson v. New Banner Institute, Inc.,
460 U.S. 103, 112 n, 6, 103 S.Ct. 986, 74
L.Ed.2d 845 (1983) (in enacting 18 U.S.C. §
922(g), Congress sought to keep firearms out
of the hands of “presumptively risky people”).

Because, under the federal Controlled
Substances Act, 21 US.C. §§ 8oi-g71,
marijuana is a Schedule I controlled

substance with no lawful uses, 21 US.C. §
812(b)(1), (c)(10), marijuana users necessarily
are “unlawful users” for purposes of 18 U.S.C.
section g22(g)(3)—and in a class of persons
from whom Congress wishes to keep gums.
Thus, the federal “purpose [ ] and intended
effect[ ]” that is relevant to our inquiry is that
of keeping firearms away from marijuana
users, without regard to the lawfulness of
such use under the laws of their state of
residence.

The method Congress chose to
accomplish that purpose is to make it a crime
for all marijuana users to “possess firearms in
or affecting commerce.” Congress did not
choose to effectuate its policy by enacting a
law governing the conduct of state sheriffs—
by, for example, prohibiting state law
enforcement officers from issuing gun
licenses to marijuana users. Consequently,
there is no direct conflict between the federal
and state statutes under consideration, in the
sense of it being impossible to comply with
both,
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That leaves us to consider the other
potential basis for conflict preemption: Does
ORS 166.291, which requires county sheriffs
to issue CHLs to qualified applicants even if
they use marijuana in violation of federal law,
stand as an obstacle to the full
accomplishment and exercise of the federal
firearms statute's purpose? The sheriffs
contend that it does, because it allows
marijuana users—persons who are deemed by
Congress to be unqgualified to possess
firearms—to obtain licenses that effectively
authorize their possession of firearms. But, as
we have already observed, 350 Or, at 302—04,
253 P.ad at 1060-61, [350 Or, 312] that
contention does not accurately reflect the
actual terms of the CHL statute. Putting aside
the question of whether the CHI statute
affirmatively “authorizes” anything, the fact
remains that the statute is not directly
concerned with the possession of firearms,
but with the concealment of firearms in
specified locations—on one's person or in
one's car. Although, in their briefing, the
sheriffs treat that distinction as having no
practical significance, there is nothing in the
federal preemption analysis that would
support that kind of broad hrush approach. In
fact, it is clear that, when the federal courts
attempt to determine whether a state law
stands as an obstacle to congressional
purposes, they attempt to define the effect of
the state statute with considerable precision.
See, e.g., Florida Avocado Growers v. Paul,
373 U.S. 132, 144-46, 83 S.Ct. 1210, 10
L.Ed.2d 248 (1963) (California statute that,
for purpose of protecting California
consumers, prohibited sale of avocados with
oil content of less than eight percent, was not
preempted by federal standards that
established lower oil content for determining
when avoeados were sufficiently mature to
be picked, processed, and transported ).

Neither is the statute an obstacle fo
Congress's purposes in the sense that it
interferes with the ability of the federal
government to enforce the policy that the Gun

{253 P.3d 1066]

Control Act expresses. A marijuana user's
possession of a CHL may exempt him or her
from prosecution or arrest under ORS
166.250(1)(a) and (b}, but it does not in any
way preclude full enforcement of the federal
law by federal law enforcement officials.

In fact, it is possible that the sheriffs in
this case could themselves enforce section
922(g)(3) of the federal Gun Conirol Act
against medical marijuana users who possess
guns in violation of federal law. The federal
act makes such possession illegal, the sheriffs
generally are authorized to enforce federal as
well as state law, and no state law prohibits
the sheriffs from taking such enforcement
actions. But it appears that the sheriffs also
wish to enforce the federal policy of keeping
guns out of the hands of marijuana users by
using the state licensing mechanism to deny
CHLs to medical marijuana users. The
problem that the sheriffs have encountered is
that Congress has not enacted a law requiring
license denial as a means of enforcing the
policy that underlies the [350 Or. 313] federal
law, and the state has adopted a licensing
statute that manifests a policy decision nof to
use its gun licensing mechanism for that
purpose: State law requires sheriffs to issue
concealed gun licenses without regard to
whether the applicants wuse medical
marijuana.

In other words, the real thrust of the
sheriffs' argument appears to be that the
state's choice not to use its gun licensing
mechanism to enforce the federal policy is
preempled, even though the federal law that
the sheriffs rely on does not in any way
mandate the use of state gun licensing
schemes in any particular way. One cbvious
problem with that position is that it presumes
that Congress has authority that, in fact, it
does not have. It is well established that the
federal government lacks constitutional
authority to commandeer the policy-making
or enforcement apparatus of the states by
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requiring them to enact or enforce a federal
regulatory program. Printz v, United States,
521 U.S. 898, g25-31, 117 S.Ct. 2365, 138
LEd.2d g14 (1997); New York v. United
States, 505 U.S. 144, 16169, 112 S.Ct, 2408,
120 L.Ed.2d 120 (1992), Although the United
States Constitution establishes the supremacy
of the federal government in most respects, it
reserves to the states certain powers that are
at the core of state sovereignty. New York,
505 U.S, at 156—61, 112 S.Ct. 2408, One
expression of that reservation of powers is the
notion that Congress lacks authority “to
require the states to govern according to
Congress's instructions.” Id. at 162, 112 S.Ct.
2408.8

It follows from that “anti-
commandeering” principle that Congress
lacks authority to require the states to use
their gun licensing mechanisms to advance a
particular federal purpose. If Congress lacks
the constitutional authority to commandeer
the state gun licensing statutes in that
faghion, then we can hardly imply an intent to
commandeer state gun licensing laws from a
federal statute that does not even mention
them. Congress did not directly require the
states to use their gun licensing mechanisms
for the purpose of keeping guns out of the
hands of marijuana users, and we conclude
[350 Or. 314] that Congress did not intend to
achieve that same result by making it illegal
for medical marijuana users to possess guns,
The state's decision not to use its gun
licensing mechanism as a means of enforcing
federal law does not pose an obstacle to the
enforcement of that law. Federal officials can
effectively enforce the federal prohibition on
gun  possession by marijuana users by
arresting and turning over for prosecution
those who violate it.

Ultimately, then, we reject the sheriffs'
contention that, to the extent that ORS
166.291 requires county sheriffs to issue
CHI1s to qualified applicants without regard
to their use of medical marfjuana, the statute
is preempted by the federal prohibition on

]

gun possession by marijuana users at 18
U.5.C. section 922(g)(3). The sheriffs cannot
justify their denial of the applications at issue
on that ground,

[253 P.3d 1067]

The sheriffs offer an alternative legal
justification for their refusal to issue CHLs to
petitioners—that, by doing so, they would be
violating a federal prohibition on knowingly
making a “false” oral or written statement
that would be “likely to deceive” gun dealers
with respect to the lawfulness of selling a
firearm to petitioners. 18 U.5.C. § g22(a)(6). ¢
The sheriffs ohgerve that 18 U.8.C. section
g22(t)(1) requires gun dealers, before
transferring any firearm to any person not
licensed under federal law to deal in guns, to
contact the “national instant criminal
background system” for a determination that
that person's receipt of a gun would not be
unlawful, The sheriffs further observe that,
under 18 U.S.C. section 922(i)(3), that
requirement

“shall not apply to a firearm transfer
between a [licensed gun dealer] and another
person -

[a50 Or. 315] “(A){1) such other person
has presented to the [licensed gun dealer] a
permit that—

“(1) allows such other person to possess
or acquire a firearm;

“(II) was issued not more than 5 years
earlier by the State in which the transfer is to
take place; and

“(ii) the law of the State provides that
such a permit is to be issued only after an
authorized government official has verified
that the information available to such official
does not indicate that possession of a firearm
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by such other person would be in violation of
law.”

The sheriffs contend that a prospective gun
purchaser's presentation of a license issued
under ORS 166.291(1) would have a tendency
to lead a gun dealer to believe that the
requirements of 18 U.S.C. section g22(i)(3)
had been satisfied ( 7.e., that the issuer of the
license had performed a background check
and had determined that the licensee's
possession of a firearm was lawful) and that
the requirement that the dealer contact the
national instant criminal background system
before selling a gun to the licensee was
waived. The sheriffs argue that, in light of that
tendency, their issuance of a CHL to a person
who is known to use medical marfjuana (and
who therefore is known to be prohibited from
owning firearms under federal law) would be
likely to deceive gun dealers about the
lawfulness of selling a firearm to the person
and thus would violate 18 U.S.C. section

922(a)(6).1

The sheriffs' argument is problematic for
two reasons. First, it does not address the fact
that, to violate 18 U.S.C. section 922(a){6),
the statement regarding the lawfulness of the
contemplated firearms transfer that is “likely
to deceive” the gun dealer must in fact be
“false.” An Oregon CHL issued in conformity
with the requirements of ORS 166.291(1) is
not false: It may indirectly convey an
assurance that the licensee meets the
requirements for issuance of such a license
under [350 Or. 316] ORS 166,201(1),2 but it
does not purport to assure the lawfulness of
the licensee's possession of firearms under
federal law, even indirectly.

253 P.ad 1068]

Second, there is little likelihood that a
gun dealer who is attempting to follow the
applicable law would be “deceivied]” into a
belief that the requirements of 18 U.S.C.

section 922(t)(3) had been satisfied by a
prospective buyer's presentation of an Oregon
CHL. That federal statute excepts a firearm
transfer from the requirement of a national
instant eriminal background check only if the
prospective buyer presents a permit, issued in
the last five years by the state in which the
transfer is to take place, that allows the
person to possess or acquire a firearm, and

“the law of the State provides that such a
permit is to be issued only gfter an authorized
government official has wverified that the
information available to such official does not
indicate that possession of a firearm by such
other person would be in violation of law.”

18 US.C. § 922(D)(3)(A)i) (emphasis
added), Under that provision, the national
instant criminal background check is not
waived by the mere fact that a government
official in the relevant state hag issued a gun
license of some undefined variety to the
prospective buyer. Rather, waiver of the
background check depends on the law of the
state that issued the permit. No Oregon law
requires verification of compliance with
federal law as a condition of issuance of a
CHL. Any gun dealer that accepts an Oregon
CHL as proof that the requirements of 18
U.S.C. section 922(t)(3) have been satisfied
does so in disregard of Oregon's statutory
scheme and cannot be said to have been
deceived by anything other than the gun
dealer's own lack of awareness of Oregon law.

350 Or. 317] To conclude: the sheriffs in
this case are not excused from their duty
under ORS 166.2¢1(1) to issue CHIs to
qualified applicants, without regard to the
applicant’s use of medical marijuana, on the
ground that issuance of CHLs to medical
marijuana users would violate a federal
prohibition on making false statements about
the lawfulness of transferring firearms to such
persons. Neither are the sheriffs excused from
that statutory duty on the ground that it is
preempted by federal law. The sheriffs were



Willis v. Winters, 350 Or. 299, 253 P.3d 1068, 66 A.L.R.6th 717 (Or., 2011)

without authority to deny petitioner's CHL
applications,

The decisions of the Court of Appeals are
affirmed. The judgments of the circuit courts
are affirmed,

Notes:

*_Appeal from Jackson County Circuit
Court, Mark S. Schiveley, Judge. 235 Or.App.
615, 234 P.3d 141 (2010),

Appeal from Washington County Circuit
Court, Steven L. Price, Judge. 235 Or.App.
695, 234 P.3d 150 (2010},

L As a general proposition, individuals in
Oregon have a right to possess firearms for
defense of self and property, under Article T,
section 27, of the Oregon Constitution. See
generally State v. Hirsch/Friend, 338 Or.
622, 114 P.3d 1104 (2oos). However, ORS
166.250{1)(c) makes it a crime for certain
categories of persons-—minors, felons, ete.—to
“possess” firearms. Another subsection of the
same statute explicitly provides that a person
who is not within any of the excepted
categories does not violate the law by
“owning, possessing or keeping within the
person's place of residence or place of
business any handgun.” ORS 166.250(2)(b).
Yet another subsection provides that such a
person does not violate the law by carrying a
firearm “openly” in a belt holster. ORS
166.250(3).

2.There is no claim in the present case
that the sheriffs denied any of the petitioner's
applications under ORS 166.2093(2) or
believed that any of the petitioners were likely
to be a danger to themselves or others, or to
the community at large.

2. Under ORS 166.295(1)a), the
requiremenis for renewal of a CHI are
identical to the requirements for an initial

...10...

license set out at ORS 166.291, except that the
applicant for renewal need not provide
fingerprints and character references.

4.18 U.8.C. section 922(a){6) makes it
unlawful

“for any person in connection with the
acquisition or attempted acquisition of any
firearm or ammunition from a licensed
importer, licensed manufacturer, licensed
dealer, or licensed collector, knowingly to
make any false or fictitious oral or written
statement or to furnish or exhibit any false,
fictitious, or misrepresented identification,
intended or likely to deceive such importer,
manufacturer, dealer, or collector with
respect to any fact material to the lawfulness
of the sale or other disposition of such firearm
or ammunition under the provisions of this
chapter[.]”

518 U.S8.C. section 927 provides:

“No provision of this chapter shall be
construed as indicating an intent on the part
of the Congress to oceupy the field in which
such provision operates to the exclusion of
the law of any State on the same subject
matter, unless there is a direct and positive
conflict between such provision and the law
of the State so that the two cannot be
reconciled or consistently stand together.”

Consistently with the United States
Supreme Court's preemption analysis in the
face of identical wording in the federal statute
at issue in Wyeth v. Levine, 555 U.S. 555, ——
—, 129 S8.Ct, 1187, 1196—1204, 173 L.Ed.2d 51,
61—70 (2000), we assume that the words
“direct and positive conflict” refer to the third
type of preemption identified in Crosby—
preemption implied from an actual conflict—
and that such a conflict can be demonstrated
by showing that compliance with both the
federal and state law is impossible or that the
state law “stands as an obstacle” to the full
realization of the objectives expressed in the
federal law. See Emerald Steel, 348 Or. at 175
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n. 15, 230 P.3d 518 (following Wyeth
approach to similarly worded savings clause
in the Controlled Substances Act, 21 U.S.C. §§
801—971).

6...Rather than employing this basic
federal approach to obstacle preemption
problems, the partes (and the Court of
Appeals) have couched their arguments
primarily in terms of whether ORS 166.291
“affirmatively authorizes” possession of
firearms by marijuana users or merely
permits marijuana users to be exempted from
criminal lability under ORS 166.250(1)(a)
and (b) for Unlawful Possession of a Firearm.
Those arguments clearly are directed at this
court's decision in Emerald Steel, which held
that a provision of the Oregon Medical
Marijuana Act that “affirmatively authorized”
the possession of marijuana for medical uses
was preempted by the federal Controlled
Substances Act, because it stood as an
obstacle to a congressional purpose that
inhered in that act—of prohibiting marijuana
possession for any purpose. 348 Or. at 178,
230 P.3d 518. However, Emerald Steel should
not be construed as announcing a stand-alone
rule that any state law that can be viewed as
“affirmatively authorizing” what federal law
prohibits is preempted. Rather, it reflects this
court's attempt to apply the federal rule and
the logic of the most relevant federal cases to
the particular preemption problem that was
before it. And particularly where, as here, the
issue of whether the statute contains an
affirmative authorization is not
straightforward, the analysis in Emerald Steel
cannot operate as a simple stand-in for the
more general federal rule.

z_As discussed above, ORS 166.293(2)
permits a sheriff to decline to issue a CHL if
the sheriff has “reasonable grounds to believe
that the applicant has been or is reasonably
likely to be a danger to self or others, or to the
community at large,” based on certain
specified factors. The sheriffs here did not
rely on that statute in denying the permits in
these cases.

_11_

& The United States Supreme Court has
further observed that, while Congress has the
authority to pass laws requiring or
prohibiting certain acts, it lacks the power fo
compel the states to require or prohibit those
acts. New York, 505 U.S. at 166, 112 S.Ct,
2408. However, Congress can encourage
states to adopt or enforce federal policy
preferences with financial and other sorts of
incentives. Id. at 16668, 112 5.Ct. 2408.

948 U.8.C. section g22(a)(6) provides
that it shall be unlawful;

“for any person in connection with the
acquisition or attempted acquisition of any
firearm or ammunition from a licensed
importer, licensed manufacturer, licensed
dealer, or licensed collector, knowingly to
make any false or fictitious oral or written
statement or to furnish or exhibit any false,
fictitious, or misrepresented identification,
intended or likely to deceive such importer,
manufacturer, dealer, or collector with
respect to any fact material to the lawfulness
of the sale or other disposition of such firearm
or ammunition under the provisions of this
chapter{.}”

1. The sheriffs appear to have abandoned
their related argument in the Court of
Appeals that issnance of a CHL to a known
medical marijuana user is a “false” (rather
than deceptive) statement, because it actually
asserts that the issuer has performed a
background check and has determined that
the licensee lawfully may possess firearms.

w On its face, a CHL provides certain
pertinent information about the licensee, the
name of the issuer of the license, and the date
and place of its issuance, all under the
heading “Oregon  Concealed Handgun
License.” See ORS 166.292(3) (setting outi
form of concealed handgun license). I an
interested party were to examine the statutory
standards for issuance of an Oregon CHL,
they might reasonably assume that the issuer
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had concluded that the licensee satisfied the
requirement set out at ORS 166.291(1).
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SUMMARY™

Civil Rights

The panel affinmed the district court's
dismissal of a complaint challenging the
federal statutes, regulations, and guidance
that prevented plaintiff from buying a gun
because she possesses a Nevada medical
marijuana registry card.

The panel preliminarily held that plaintiff
lacked standing to challenge 18 US.C. §
922(g)(g), which criminalizes possession or
receipt of a firearm by an unlawful drug user
or a person addicted to a controlled
substance. Plaintiff had not alleged that she
was an unlawful drug user or that she was
addicted to any controlled substance, Nor had
she alleged that she possessed or received a
firearm. The panel further held that plaintiff's
remaining claims were not moot because she
represented that she has routinely renewed
her registry card.

Page 3

The panel held that plaintiff's Second
Amendment claims did not fall within the
direct scope of United States v. Dugan, 657
I.ad 998 (9oth Cir. 2011), which held that the
Second Amendment does not protect the
rights of unlawful drug users to bear arms.
Taking plaintiffs allegations in her first
amended complaint as true - that she chose
not to use medical marijuana - the panel
concluded that plaintiff was not actually an
unlawful drug user.

The panel held that 18 U.S.C. § g22(d){(3),
27 C.F.R. § 478.11, and the Open Letter issued
by the Bureau of Alcchol, Tobacco, Firearms,
and Explosives to federal firearms licensees,
which prevented plaintiff from purchasing a
firearm, directly burdened plaintiffs core
Second Amendment right to possess a
firearm, Applying intermediate scrutiny, the
panel nevertheless held that the fit between
the challenged provisions and the
Government's substantial interest of violence
prevention was reasonable, and therefore the
district court did not err by dismissing the
Second Amendment claim.
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The panel rejected plaintiff's claims that
the challenged laws and Open Letter violated
the First Amendment, The panel held that
any burden the Government's anti-marijuana
and anti-gun-violence efforts placed on
plaintiff's expressive conduet was incidental,
and that the Open ILetter survived
intermediate serutiny,

The panel held that the challenged laws
and Open Letter neither violated plaintiff's
procedural due process rights protected by
the Due Process Clause of the Fifth
Amendment nor violated the Equal
Protection Clause as incorporated into the
Fifth Amendment. Plaintiff did not have a
constitutionally protected liberty interest in
simultaneously
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holding a regisiry card and purchasing a
firearm, nor was she a part of suspect or
quasi-suspect class,

Finally, rejecting the claim brought under
the Administrative Procedure Act, the panel
agreed with the district court that the Open
Letter was a textbook interpretative rule and
that it was exempt from the Act's notice-and-
comment procedures.

COUNSEL

Charles C. Rainey (argued) and Jennifer J.
Hurley, Rainey Legal Group PLLC, Las Vegas,
Nevada, for Plaintiff-Appellant.

Abby C. Wright (argued) and Michael S.
Raab, Attorneys, Appellate Staff; Daniel G.
Bogden, United States Attorney; Civil
Division, Department of Justice, Washington,
D.C.; for Defendants-Appellees,

OPINION

RAKOFF, Senior District Judge:

Plaintiff-Appellant 5. Rowan Wilson
acquired a Nevada medical marijuana registry
card. She then sought to purchase a fircarm,
but the firearms dealer knew that Wilson held
a registry card. Consistent with a letter issued
by the Bureau of Aleohol, Tobacco, Firearms,
and Explosives ("ATF"), the dealer refused to
sell Wilson a firearm because of her registry
card. Wilson sued, challenging the federal
statutes, regulations, and guidance that
prevented her from buying a
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gun. The district court dismissed Wilson's
complaint, and Wilson appealed, We affirm,

BACKGROUND

Marijuana is classified as a Schedule 1
controlled substance under the Controlled
Substances Act, 21 U.S.C. § 812. As a Schedule
I controlled substance, marijuana, under
federal law, is deemed to have "no currently
accepted medical use in treatment|, and]
[tlhere is a lack of accepted safety for use of
the . . . substance under medical supervision."

Id. § 812(b)1)(B) & (C)+

This, however, is not the view of the State
of Nevada. Although Nevada law criminalizes
the possession of marijuana, see Nev. Rev.
Stat., § 453.336(4), Nevada's Constitution was
amended in 2000 to provide for medical
marijuana use, see Nev. Const. art. IV, § 38.
Under a statutory scheme enacted pursuant
to this constitutional amendment, a holder of
a valid marijuana registration ID card (a
"registry card"}) is exempt from state
prosecution for marijuana-related crimes.
Nev. Rev, Stat. § 453A.200. To acquire a
registry card, an applicant must provide
documentation from an attending physician
affirming that the applicant has a chronic or
debilitating medical condition, that the
medical use of marijuana may mitigate the
symptoms of the condition, and that the
physician has explained to the
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applicant the risks and benefits of the medical
use of marijuana. Id, §453A.210{2)(a)(1)}-(3).
Cardholders must also comply with certain
ongoing requirements, including limitations
on the amount of marijuana they have at one
time, id. § 453A.200(3)(b), as well as the
requirement that they "[engage in . . . the
medical use of marijuana in accordance with
the provisions of this chapter as justified to
mitigate the symptoms or effects of a person's
chronic or debilitating medical condition," id.
8 453A.200(3)(a). A registry card is valid for
one year and may be renewed annually by
submitting updated written documentation
from a physician. Id. 8§ 453A.220(5),
4534A.230(1)(b).

Turning to federal firearms provisions,
under 18 U.5.C. § 922(g)(3) no person "who is
an unlawful user of or addicted to any
controlled substance" may "possess ... or. ..
receive any firearm or ammunition." In
addition, it is unlawful for "any person to sell
or otherwise dispose of any firearm or
ammunition to any person knowing or having
reasonable cause to believe that such person .
.. is an unlawful user of or addicted to any
controlled substance.” Id, § g22(d)(3).

The ATF has promulgated regulations
implementing § 922 and defining a person
"who is an unlawful user of or addicted to any
controlled substance.” See 27 C.F.R. § 478.11.
The ATF has also developed Form 4473,
which confirms eligibility for gun ownership
under § 922. Prospective purchasers of
firearms fill out Form 4473 when they seek to
buy a firearm. Form 4473 includes Question
11.e., which asks "Are you an unlawful user of,
or addicted to, marifjuana or any depressant,
stimulant, narcotic drug, or amny other
controlled  substance?” See  Firearms
Transaction Record Part I - Over-the-Counter

("Form 4473"),
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https://www.atf.gov/file/61446/download. If
the answer is "yes," the putative transaction is
prohibited.

On September 21, 2011, the ATF issued
an "Open Letter to All Federal Firearms
Licensees"” (the "Open Letter") that stated the
following:

[Alny person who uses or is
addicted to marijuana,
regardless of whether his or her
State has passed legislation
authorizing marijuana use for
medicinal  purposes, s an
unlawful user of or addicted to a
controlled substance, and is
prohibited by Federal law from
possessing firearms or
ammunition. Such  persons
should answer "yes" to question
1t.e, on ATF Form 4473 . . . and
you may not transfer firearms
or ammunition to them,
Further, if you are aware that
the potential transferee is in
possession of a card authorizing
the possession and wuse of
marijuana under State law, then
you have "reasonable cause to
believe" that the person is an
unlawful user of a controlled
substance. As such, you may not
transfer firearms or
ammunition to the person, even
if the person answered "no" to
question 11.e. on ATF Form

4473.

Open Letter to all Federal Firearms Licensees
dated Sept. 21, 2011,
https://www.atf.gov/files/press/releases/201
1/09/092611-atf-open-letter-to-all-tfls-
marijuana-for-medicinal-purposes.pdf.

Page 8

It was against this regulatory and
statutory context that appellant Wilson, on
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May 12, 2011, was issued a marijuana registry
card by the State of Nevada. A few months
later, on October 4, 2011, Wilson sought to
purchase a firearm from Custom Firearms &
Gunsmithing in the small community of
Moundhouse, Nevada, As Wilson began to fill
out Form 4473, the owner of the store,
Frederick Hauser, stopped her from
completing Question 11.e, which asked
whether Wilson was an unlawful user of a
controlled substance. Hauser explained that,
because (as Hauser already knew) Wilson
held a marijuana registry card, Wilson was
deemed an unlawful user of a controlled
substance and therefore someone to whom he
could not sell a firearm without jeopardizing
his federal firearms license. Wilson handed
Hauser Form 4473 with Question 1i.e. left
blank. Hauser, who had received the ATF
Open Tetter three days earlier, nonetheless
refused to sell her a firearm. Wilson alleges
that Hauser's refusal to sell her a firearm was
a direct consequence of Hauser's receipt of
the Open Letter.

On Qctober 18, 2011, Wilson filed the
present action against the Government and,
on December 17, 2012, filed a First Amended
Complaint (the "FAC"). Wilson asserted five
causes of action: (1) violation of the Second
Amendment, (2) viclation of the Equal
Protection Clause of the Fifth Amendment,
(3) violation of the procedural Due Process
Clause of the Fifth Amendment, (4) violation
of the substantive Due Process Clause of the
Fifth Amendment, and (5) violation of the
First Amendment. Wilson sought declarations
that 18 U.8.C. § 922(g)(3) and (d)(3), as well
as all derivative regulations, such as 27 C.E.R,
§ 478.11, and the Open Letter, were
unconstitutional. Wilson also sought a
permanent injunction barring enforcement of
§ o922(g¥3) and (d)(3), all derivative
regulations, and the Open Letter. Finally,
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Wilson sought compensatory and punitive
damages, costs, fees, and expenses.

On January 31, 2013, the Government
filed a motion to dismiss the FAC. In her
opposition to Defendants’ motion to dismiss,
Wilson asserted that the Open Letter also
violated the Adminisirative Procedure Act
{("APA™). On March 11, 2014, the district court
granted the Government's motion to dismiss
the FAC. The district court also denied Wilson
leave to amend the FAC to raise an APA
claim, concluding that amendment would be
futile. Wilson timely appealed.

DISCUSSION

We review de novo the district court's
dismissal for failure to state a claim, and we
review for abuse of discretion the demial of
leave to amend. Dougherty v. City of Covina,
654 F.3d 892, 897 (gth Cir. 2011). We review
de novo all constitutional rulings. Fournier v.
Sebelius, 718 F.ad 1110, 1117 (9th Cir. 2013).

A,

As a preliminary matter, we address two
jurisdictional issues:

First, as appellant’s counsel conceded at
oral argument, Wilson lacks standing to
challenge 18 U.S.C. § 922(g)(3).2
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Standing requires, among other elements, a
"concrete and particularized" injury that is
"actual or imminent, not conjectural or
hypothetical.” Lujan v Defs. of Wildlife, 504
U.S. 555, 560 (1992) (internal quotation
marks omitted). Section 022(g)(3)
criminalizes possession or receipt of a firearm
by a unlawful drug user or a person addicted
to a controlled substance. Wilson has not
alleged that she is an unlawful drug user or
that she is addicted to any controlled
substance. Nor has she alleged that she
possessed or received a firearm. Accordingly,
Wilson has not alleged that § 922(g)(3) has
injured her in any way. For the same reasons,
she also has not shown a "genuine threat of
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imminent prosecution” under § 922(g)(3), as
is generally required of plaintiffs raising pre-
enforcement challenges to criminal statutes
outside the First Amendment context, San
Diego Cry. Gun Rights Comm. v. Reno, 98
F.gd 1121, 1126 (gth Cir. 1996) (internal
quotation marks omitted). Accordingly, we
affirm on the ground of lack of standing the
district court's dismissal of Wilson's claims
concerning § 922(g)(3).

Wilson does have standing, however, to
raise her remaining claims challenging 18
U.8.C. § 922(d)(3), 27 C.F.R. § 478.11, and the
Open Letter, Wilson alleges that § 9z2(d)(3)'s
ban on sales of firearms to individuals whom
sellers have reasonable cause to believe are
drug users, along with the regulations and
guidance implementing this ban, prevented
her from purchasing a firearm. These
allegations are sufficient to satisfy the injury
requirement,

Second, contrary to the Governmment's
suggestion, Wilson's remaining claims are not
moot. We review the
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mootness of a case de novo. Foster v. Carson,
347 ¥.3d 742, 745 {oth Cir. 2003). The
Government's concern is that because Wilson
has not renewed her registry card throughout
her appeal, she is no longer injured by 18
U.S.C. § 922(d)(3), 27 C.F.R. § 478.11, and the
Open Letter, Although the FAC discusses only
the registry card issued in May 2011, which
expired in 2012, Wilson represents that she
has routinely renewed her card. The
Government has not challenged the accuracy
of this representation. Because Wilson hag
appealed from a granted motion to dismiss
and her representation simply updates the
allegation in the FAC that she has a current
registry card, we accept it ag true for purposes
of her appeal. Gf. Warth v, Seldin, 422 U.S,

490, 502 (1975).

B.

Wilson's first constitutional challenge to
18 U.S.C. § g922(d)(3), 27 C.F.R. § 478.11, and
the Open Letter purportedly rests on the
Second Amendment. Specifically, Wilson
claims that these provisions
unconstitutionally burden her individual right
to bear arms. See District of Columbia v.
Heller, 554 U.S. 570, 592 (2008). The district
court concluded, however, that Wilson's
Second Amendment challenge failed under
our decision in [nited States v. Dugan, 657
F.3d 998 (gth Cir. 2011). In Dugan, we held
that the Second Amendment does not protect
the rights of unlawful drug users to bear
arms, id. at g99-1000, in the same way that it
does not protect the rights of "felons and the
mentally ill," Heller, 554 U.S. at 626-27. The
Government argues that if the Second
Amendment does not protect the rights of
unlawful drug users to bear arms, it must not
protect any possible rights of unlawful drug
users 1o purchase firearms or of firearm
dealers to sefl to unmlawful drug users.
Therefore, were Wilson an unlawful drug
user, she would be beyond the
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reach of the Second Amendment, and her
claims would fail categorically.

However, taking Wilson's allegations as
true, as we must on an appeal from a motion
to dismiss, Usher v. City of Los Angeles, 828
F.od 556, 561 (oth Cir. 1987), she is not
actually an unlawful drug user. Instead, she
alleges that, although she obtained a registry
card, she chose not to use medical marijuana
for various reasons, such as the difficulties of
acquiring medical marijuana in Nevada, as
well as a desire to make a political statement.2
Regardless of her motivations, we agree that
Wilson's claims do not fall under the direct
scope of Dugan.4

This does not mean that her Second
Amendment claim succeeds. We have
adopted a two-step inquiry to determine
whether a law vwviolates the Second
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Amendment. We ask (1) "whether the
challenged law burdens conduct protected by
the Second Amendment and (2) if so . . . apply
an appropriate level of scrutiny.” United
States v. Chovan, 735 F.3d 1127, 1136 (9th
Cir. 2013). Following this approach, we apply
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intermediate scrutiny and uphold 18 U.S.C. §
922(d}(3), 27 C.F.R. § 478.11, and the Open
Letter,

i. Whether 18 U.8.C. § og22(d)(3), 27
C.F.R. § 478.11, and the Open Letter Burden
Protected Conduct

At Chouvan's first step, we ask "whether
the challenged law burdens conduct protected
by the Second Amendment, based on a
historical understanding of the scope of the
[Second Amendment] right, or whether the
challenged law falls within a well-defined and
narrowly limited category of prohibitions that
have been historically unprotected." Jackson
v. City & County of San Francisco, 746 F.3d
953, 960 (9th Cir. 2014) (citations and
internal quotation marks omitted). With
respect to Wilson, this inquiry is
straightforward: because Wilson insists that
she is not an unlawful drug user, a convicted
felon, or a mentally-ill person, she is not a
person  historically  prohibited  from
possessing firearms under the Second
Amendment. Accordingly, by preventing
Wilson from purchasing a firearm, 18 U.S.C. §
g22(d)(2), 27 C.F.R. § 478.11, and the Open
Letter directly burden her core Second
Amendment right to possess a firearm, and
we proceed to Chovan's second step.

ii. Which Level of Scrutiny Applies to 18
U.S.C. § 922(d)(3), 27 C.F.R. § 478.11, and the
Open Letter

The appropriate level of scrutiny for laws
that burden conduct protected by the Second
Amendment "depend[s] on (1) how close the
law comes to the core of the Second

Amendment right and (2) the severity of the
law's burden on the right." Chovan, 735 F.3d
at 1138 (citing Ezell v. City of Chicago, 651
F.ad 684, 703 (7th Cir. 2o11) (internal
quotation marks omitted)). Application of the
first prong is
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guided by "Heller's holding that the Second
Amendment has 'the core lawful purpose of
self-defense,’ and that 'whatever else it leaves
to  future  evaluation, [the  Second
Amendment] surely elevates above all other
interests the right of law-abiding, responsible
citizens to use arms in defense of hearth and
home." Jackson, 746 F.gd at 961 (alteration
in original) (quoting Heller, 554 U.S. at 630,
635). Here, as previously stated, 18 U.S.C. §
g22(d)(3), 27 C.F.R. § 478.11, and the Open
Letter burden the core of Wilson's Second
Amendment right because they prevent her
from purchasing a firearm under certain
circumstances and thereby impede her right
to use arms to defend her "hearth and home."
Id. (internal quotation marks omitted).

With respect to the second prong of the
second Chouvan step,

laws which regulate only the
manner in which persons may
exercise their Second
Amendment rights are less
burdensome than those which
bar firearm possession
completely, Similarly, {irearm
regulations which leave open
alternative channels for self-
defense are less likely to place a
severe burden on the Second
Amendment right than those
which do not.

Id. (citations and internal quotation marks
omitted). The burden on Wilson's core
Second Amendment right is not severe, Title
18 U.8.C. § 922(d){(3), 27 C.F.R. § 478.11, and
the Open Letter bar only the sale of firearms
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to Wilson-not her possession of firearms.
Wilson could have amassed legal firearms
before acquiring a registry card, and 18 U.5.C.
§ g22(d)(3), 27 C.F.R. § 478.11, and the Open
Letter would
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not impede her right to keep her firearms or
to use them to protect herself and her home.
In addition, Wilson could acquire firearms
and exercise her right to self-defense at any
time by surrendering her registry card,
thereby demonstrating to a firearms dealer
that there is no reasonable cause to believe
she is an unlawful drug user.

Because 18 U.S.C. § 922{d)(3), 27 C.FR.
§ 478.11, and the Open Letter do not place a
severe burden on Wilson's core right to
defend herself with firearms, we apply
intermediate scrutiny to determine whether
these laws and guidance pass constitutional
muster.

iii. Applying Intermediate Scrutiny to 18
U.S.C. & 922(d)(3), 27 C.F.R. 478.11, and the
Open Letter

Intermediate scrutiny "require[s] (1) the
government's stated objective to be
significant, substantial, or important; and (2)
a reasonable fit between the challenged
regulation and the asserted objective.”
Chovan, 735 F.3d at 1139 (internal quotation
marks omitted). Wilson concedes that the
Government had a substantial interest in
enacting § g22{d)(3) to prevent gun violence.s
However, she argues that the fit between 27
C.F.R. § 478.11 and the Open Letter, on the
one hand, and violence prevention, on the
other, is not reasonable because 27 C.F.R. §
478.11 and the Open Letter deprive so
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many non-violent people, such as Wilson,

who hold registry cards for political reasons,
of their Second Amendment rights.

The Government argues that empirical
data and legislative determinations support a
strong link between drug use and violence, As
to the first, studies and surveys relied on in
similar cases suggest a significant link
between drug use, including marijuana use,
and violence. See United States v. Carter, 750
F.ad 462, 466-69 (4th Cir. 2014) (citing and
discussing four studies and two government
surveys); {nited States v. Yancey, 621 F.3d
681, 686 (7th Cir. 2010) (per curiam) (citing
all but one of the studies and surveys in
Carter, plus one additional study). While it
would have been helpful for the Government
to provide the studies in this case, Wilson has
not challenged their methodology. We
therefore have no occasion to evaluate the
reliability of the studies and surveys, and
instead accept them as probative.

Moreover, legislative determinations also
support the link hetween drug use and
violence. In particular, Congress enacted 18
U.S.C. § 922(g)(3), which bars unlawful drug
users from possessing firearms, "to keep
firearms out of the hands of presumptively
risky people." Dickerson v, New Banner Inst,
Inc.,, 460 U.S. 103, 112 n.6 (1983).8 It is
beyond dispute that illegal drug users,
including marijuana users, are likely as a
consequence of that use to experience altered
or impaired mental states that affect their
judgment and that can lead to irrational or
unpredictable behavior, See Carter, 750 F.3d
at 469-70. They are also more likely to have
negative interactions with law enforcement
officers because
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they engage in criminal activity. Id. Finally,
they frequently make their purchases through
black market sources who themselves
frequently resort to violence.

It may be argued that medical marjjuana
users are less likely to commit violent crimes,
as they often suffer from debilitating illnesses,
for which marijuana may be an effective
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palliative. They also may be less likely than
other illegal drug users to interact with law
enforcement officers or make purchases
through  illicit channelsz But  those
hypotheses are not sufficient to overcome
Congress's reasonable conclusion that the use
of such drugs raises the risk of irrational or
unpredictable behavior with which gun use
should not be associated,

By citing to the link between unlawful
drug users and violence in this case, however,
the Government incorrectly conflates registry
cardholders with unlawful drug users. While
these two categories of people overlap, they
are not identical. The Government's showings
of the link between drug use and violence
would be sufficient were we applying
intermediate scrutiny to 18 U.S.C. §
922(g)(3), which bars unlawful drug users
from possessing firearms. But Wilson flatly
maintains that she is not an unlawful drug
user and is instead challenging a set of laws
that bar non-drug users from purchasing
firearms if there is only reasonable cause to
believe that they are unlawful drug users, for
instance, if they hold a registry card. Wilson
correctly points out that the
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degree of fit between these laws and the
ultimate aim of preventing gun violence is not
as tight as the fit with laws like 18 U.S.C. §
922(g)(3), which affect only illegal drug users.

Nonetheless, the degree of fit between 18
1.5.C. § 922(d)(3), 27 C.F.R. § 478.11, and the
Open Letter and the aim of preventing gun
violence is still reasonable, which is sufficient
to survive intermediate scrutiny. The
connection between these laws and that aim
requires only one additional logical step:
individuals who firearms dealers have
reasonable cause to believe are illegal drug
users are more likely actually to be illegal
drug users (who, in turn, are more likely to be
involved with violent crimes). With respect to
marijuana registry cards, there may be some

gmall population of individuals who-although
obtaining a marijuana registry card for
medicinal purposes-instead hold marijuana
registry cards only for expressive purposes.
But it is eminently reasonable for federal
regulators to assume that a registry
cardholder is much more likely to be a
marijuana yser than an individual who does
not hold a registry card.

Because the degree of fit between 18
U.S.C. § 922(d)(3), 27 C.F.R, § 478.11, and the
Open Letter and their purpose of preventing
gun violence is reasonable but not airtight,
these laws will sometimes burden-albeit
minimally and only incidentally-the Second
Amendment rights of individuals who are
reasonably, but erroneously, suspected of
being unlawful drug users. However, the
Constitution tolerates these modest collateral
burdens in various contexts, and does so here
as well. For instance, the Fourth Amendment
allows an officer to burden an individual's
right to be free from searches when the officer
has "reason to believe" the person is armed
and dangerous, see Terry v. Ohio, 392 U.S. 1,
27 (1968), a standard comparable to the
"reasonable cause to
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believe" standard of § g22(d), Moereover, as
previously noted, there are various ways for
individuals in Wilson's position to minimize
or eliminate altogether the burdens that 18
U.S.C. § 922(d){9), 27 C.F.R. § 478.11, and the
Open Letter place on their Second
Amendment rights. Accordingly, 18 U.S.C. §
g22(d}(3), 27 C.F.R. § 478.11, and the Open
Letter survive intermediate scrutiny, and the
district court did not err in dismissing
Wilson's Second Amendment claims,

C.

Wilson also claims that 18 U.S.C. §
922{(d}(3), 27 C.F.R. § 478.11, and the Open
Letter violate the First Amendment. Wilson's
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claim fails wunder long-standing First

Amendment precedents,

i. Whether Wilson's Conduct is Protected
by the First Amendment

We apply a two-pronged test, known as
the Spence test, to determine when conduct
contains sufficient elements of
commurication to fall within the scope of the
First Amendment. First, we ask whether the
"intent to convey a particularized message
was present.” Texas v. Johnson, 491 U.S. 397,
404 (1989} (quoting Spence v. Washington,
418 U.S. 405, 410-11 (1974) (per curiam}).
Second, we ask whether "the likelihood was
great that the message would be understood
by those who viewed it." Id. (quoting Spence,
418 U.S. at 410-11).

Wilson argues that her acquisition of a
registry card qualifies as expressive conduct
protected by the First Amendment, She
allegedly intended to convey a particularized
message in support of medical use of
marijuana
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and argues that in the midst of a hotly
contested debate over the legalization of
marijuana, viewers of the card would
understand this message. The Government
does not dispute that Wilson's acquisition of a
registry card passes the Spence test, and we
agree that, in the peculiar circumstances
alleged, Wilson's acquisition of a registry card
falls within the scope of conduct protected by
the First Amendment, However, other actions
that could give a firearms dealer reasonable
cause to believe that Wilson, or another
individual, was an unlawful drug user do not
necessarily pass the Spence test and are not
necessarily expressive. For that reason,
Wilson's First Amendment claim rests only on
her acquisition of a registry card.

il. The Appropriate Level of Scrutiny

Courts apply strict scrutiny to laws that
"proscribe particular conduct because it has
expressive elements." Johnson, 491 U.S. at
406. "A law directed at the communicative
nature of conduct must, like a law directed at
speech itself, be justified by the substantial
showing of need that the First Amendment
requires." Id. (internal gquotation marks
omitted). But intermediate scrutiny applies
when a law is directed at the non-
communicative portion of conduct that
containg both communicative and non-
communicative elements: "[Wlhen ‘speech'
and 'nonspeech’ elements are combined in the
same course of conduct, a sufficiently
important governmental interest in regulating
the nonspeech element can justify incidental
limitations on First Amendment {reedoms.”
United States v. O'Brien, 391 U.S. 367, 376
(1968).

Wilson argues that strict scrutiny must
apply because the Open Letter was allegedly
part of a campaign by the
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Government to crush the medical marijuana
movement. She points to news reports that
discuss a "crackdown" by the Government on
state medical marijuana systems. As noted
earlier, this hypothesis seems unlikely; all the
federal government would have needed to do
1o "erush" the medical marijuana movement
would have heen to enforce the federal laws
prohibiting marijuana possession as then
interpreted,8 for the laws, as noted eartlier, do
not permit a medical exception. However,
even accepting Wilson's allegations as true,
they do not demonstrate that the Government
targeted Wilson's expressive conduet of
acquiring a registry card. They demonstrate
only that the Government moved to enforce
valid federal criminal statutes against the
unauthorized acquisition or transfer of
firearms by those who illegally use controlled
substances, The production, distribution, and
use of medical marijuana are not protected by
the First Amendment, and efforts by the
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Government to impede-or even eliminate
altogether-the production, distribution, and
use of medical marijuana are not evidence of
any conspiracy against free speech. Likewise,
the Government's efforts to reduce gun
violence through 18 U.S.C. § g22(d)(3), 27
CFR. § 478.11, and the Open Letter are not
directed at the expressive portion of Wilson's
acquisition of a registry card. Accordingly,
any burden the Government's anti-marfjuana
and anti-gun-violence efforts place on
Wilson's expressive conduct is incidental, and
the less searching O'Brien standard applies
here.
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iii. Applying the O'Brien Standard
Under O'Brien,

a government regulation is
sufficiently justified [1] if it is
within the constitutional power
of the Government; [2] if it
furthers an important or
substantial governmental
interest; 3] if the governmental
interest is unrelated to the
suppression of free expression;
and [4] if the incidental
restriction on alleged First
Amendment freedoms is no
greater than is essential to the
furtherance of that interest.

O'Brien, 391 U.S. at 377. The Open Letter
satisfies each of thesge conditions.

With respect to the first O'Brien
condition, Wilson argues that the Open Letter
is analogous to the Subversive Activities
Control Act of 1950, which barred any
member of designated Communist groups
from employment in defense facilities and
which the Supreme Court held violated the
First Amendment in United States v. Robel,
389 U.S. 258 (1967). But Robel and its
discussion of the freedom of association is
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irrelevant to the question whether the
Government may constitutionally regulate the
sale and possession of firearms. It may indeed
do so0, and so the Open Letter meets the first
O’Brien condition,

With respect to the second O'Brien
condition, although Wilson concedes that
preventing violent crime is an important
interest, she argues that the Government has
failed to show that the Open Letter furthers
this interest. She points out that the
Government has failed to marshal any
evidence
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of the efficacy of the Open Letter in reducing
gun violence, despite its being in effect since
2011. But the Government is not required to
make such a specific showing in this context.
Instead, our discussion of Wilson's Second
Amendment claim suffices to show that the
Open Letter furthers the aim of preventing
gun violence. Registry cardholders are more
likely to be marijuana users, and illegal drug
users, including marijuana users, are more
likely to be involved in violent crimes. See
Carter, 750 F.ad at 466-69; Yancey, 621 F.3d
at 683-84. Accordingly, preventing those
individuals who firearm dealers know have
registry cards from acquiring firearms
furthers the Government's interest in
preventing gun violence,

With respect to the third O'Brien
condition, Wilson again argues that the
purpose of the Open Letter was the
suppression of support for medical
marfjuana. As discussed above, neither the
Government's efforts to reduce gun violence
nor its efforts to curtail marijuana use are
related to the suppression of free expression.

With respect to the fourth O'Brien
condition, Wilson argues that the incidental
effect of the Open Letter on her First
Amendment rights is greater than is essential
to reduce gun violence. In particular, she
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argues that the Open Letter places her on the
horns of a constitutional dilemma: she must
either suirender her Second Amendment
right to possess a firearm or her First
Amendment right to express her support for
medical marijuana use. Wilson faces no such
dilemma, The Open Letter burdens only a
single form of expression in support of
medical marijuana use-the holding of a
registry card. Otherwise, Wilson may
advocate vigorously and as publicly as she
wishes for medical marijuana use while
possessing firearms. . Moreover, the burden
that the Open
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Letter does place on this single form of
expression is minimal, As explained above,
Wilson may purchase firearms before
acquiring or after surrendering a registry
card. As a practical matter, Wilson is not
caught in any dilemma, and the Open Letter's
incidental effect on her First Amendment
rights is no greater than necessary to reduce
gun violence.

Because the Open Letter satisfies each of
the ('Brien conditions, it  survives
intermediate scrutiny, and the district court
did not err in dismissing Wilson's First
Amendment claims.

D.

Wilson also raises Fifth Amendment
claimg against 18 U.8.C. § o22(d)(3), 27
CF.R. § 478.11, and the Open Letter. In
particular, she argues that the Open Lefter
violates her procedural due process rights
protected by the Due Process Clause of the
Fifth Amendment and violates the Equal
Protection Clause as incorporated into the
Fifth Amendment.2 These claims fail.

To begin with, Wilson's procedural due
process rights have not been violated. "A
procedural due process claim has

wll-

Page 25

two distinet elements: (1) a deprivation of a
constitutionally protected liberty or property
interest, and (2) a denial of adequate
procedural protections.” Brewster v. Bd. of
Edue,, 149 F.3d 971, 982 (gth Cir. 1998).
Wilson argues that 18 1U.8.C. § 922(d)(3), 27
C.F.R. § 478.11, and the Open Letter deprive
her of her liberty interest in simultaneously
carrying a registry card and purchasing a
firearm, She contends that this deprivation
occurs  without any  process-only a
determination that she holds a registry card.
However, Wilson does not have a
constitutionally protected liberty interest in
simultaneously holding a registry card and
purchasing a firearm. Moreover, she has
failed to state a procedural due process claim,
and the district court did not err in dismissing
her claim.

Likewise, 18 U.S.C. § 922{d}(3), 27 C.F.R.
§ 478.11, and the Open Letter do not violate
the Equal Protection Clause. "The first step in
equal protection analysis is to identify the
state's classification of groups. . . . The next
step in equal protection analysis would be to
determine the level of scrutiny." Country
Classic Dairtes, Inc. v. Mont.,, Dep't of
Commerce Milk Control Bureau, 847 F.ad
593, 596 {gth Cir. 1988). "[E]qual protection
analysis requires strict scrutiny of a legislative
classification only when the classification
impermissibly interferes with the exercise of a
fundamental right or operates to the peculiar
disadvantage of a suspect class." Mass. Bd. of
Ret, v. Murgia, 427 U.S. 307, 312 (1976) {per
curiam) (footnote omitted).

Wilson argues that 18 U.5.C. § 922(d}(3),
27 CER. § 478.11, and the Open Letter
disadvantage several groups, including
registry cardholders versus users of medical
marijuana in states where registry cards are
not required. She also argues that she is being
treated differently from other
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persons with similar medical conditions who
have pursued other methods of treatment.
None of these groups, however, is a suspect or
quasi-suspect class. In addition, as discussed
above, 18 US.C. § 922(d)(3), 27 CIT.R. §
47811, and the Open ILetter do not
impermissibly interfere with the exercise of
any fundamental rights, including Wilson's
right to possess firearms. Accordingly, we
apply rational basis scrutiny.

Title 18 U.S.C. § g922{d)}3), 27 C.FR. §
478.11, and the Open Letter survive rational
basis scrutiny because they are reasonably
related to reducing gun violence, as explained
abave, Accordingly, the district court did not
err in dismissing Wilson's Fifth Amendment
claims.

E.

Wilson also claims that the Open Letter
violated the APA. Wilson did not plead a
specific cause of action for violations of the
APA in the FAC¢ and the district court
denied her leave to amend to do so,
concluding that any such amendment would
be futile. Wilson argues that the Open Letier
violated the APA because it is a legislative rule
that must go through notice-and-comment
procedures under 5 U.S.C. § 553(h) & (¢} but
did not.
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Title 5 U.S.C. § 553(b)(3)A) exempts
“interpretative rules” and "general statements
of policy" from the notice-and-comment
requirement of agency rulemaking. The
Supreme Court has described interpretive
rules as materials "issued by an agency to
advise the public of the agency's construction
of the statutes and rules which it
administers." Shalala v. Guernsey Mem!'l
Hosp., 514 U.8. 87, 99 (1995} (internal
guotation marks omitted). We have stated
that "interpretive rules merely explain, but do
not add to, the substantive law that already
exists in the form of a statute or legislative

_12_

rule. Legislative rules, on the other hand,
create rights, impose obligations, or effect a
change in existing law pursuant to authority
delegated by Congress." Hemp Indus. Ass'n v,
DEA, 333 F.ad 1082, 1087 (gth Cir. 2003)
(citation omitted), Specifically, we have
identified three circumstances when a rule
has the "force of law" and is therefore
legislative: "(1) when, in the absence of the
rule, there would not be an adequate
legislative basis for enforcement action; (2)
when the agency has explicitly invoked its
general legislative authority; or (3) when the
rule effectively amends a prior legislative
rule," Id. (citing Am. Mining Cong. v. Mine
Safety & Health Admin., 995 F.2d 1106, 1109
{D.C. Cir. 1993)).

The first two Hemp Industries categories
do not apply here: 18 U.S.C. § 922(d)(3)
provides an adeguate legislative basis for
enforcement action even without the Open
Letter, and the ATF did not explicitly invoke
any legislative authority when it published the
Open Letter,

Wilson argues that the Open Letter falls
into the third Hemp Industries category
because it effectively amended 27 CFR. §
478.11. Specifically, she argues that the Open
Letter impermissibly expands 2y CF.R. §
478.11's definition of an "unlawful vser" of
illegal drugs to include registry
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cardholders who use marijuana. Section
478.11 defines an unlawful user as "any
person who is a current user of a controlled
substanice in a manner other than as
prescribed by a licensed physician." Wilson
contends  that, Dbecause a medical
recommendation must be obtained to receive
a marijuana registry card, a holder of a
registry card who uses marijuana has not
used a controlled substance in a manner other
than as prescribed by a licensed physician.
This is incorrect as a matter of federal law.
Under 21 U.S.C. § 812, marijuana is a
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Schedule T controlled substance, meaning
that-as far as Congress Is concerned-
marijuana "has no currently accepted medical
use in treatment[, and] there is a lack of
accepied safety for use of the . . . substance
under medical supervision" 21 US.C. §
812(b)(1){B) & (C). No physician may legally
prescribe marijuana as a matter of federal
law, and no user of medical marijnana is
using it "as prescribed by a licensed
physician” within the meaning of 27 C.F.R. §
478.11.

Wilson also characterizes the Open Letter
as making a blanket assertion that any
individual with a registry card is a marijuana
user, According to Wilson, this blanket
assertion is made without any investigation or
due process, and is therefore unlike the
illustrations provided in 27 CFR. § 478.11
that assist others in determining when
someone can reasonably be determined as
uging a "controlled substance in a manner
other than as prescribed by a licensed
physician."s
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However, the Open Letter does not make a
blanket assertion that all registry card users
are marijuana users, it simply clarifies that a
firearms dealer has "reasonable cause to
believe" an individual is an unlawful user if
she holds a registry card. This inference falls
well within the scope of 27 C.F.R. § 478.11,
which states that "[a]n inference of current
use may be drawn from evidence of a recent
use or possession of a controlled substance or
a pattern of use or possession that reasonably
covers the present time." A marijuana regisicy
card is circumstantial evidence, although by
no means dispositive evidence, of recent use
or possession of marijuana. Moreover, it is
immaterial that registry cards are different
from the illustrations mentioned in 27 C.F.R,
§ 478.11 that may raise an inference of
unlawful drug use. Helpful examples in
regulations need not be exhaustive. Indeed,
that {s one reason agencies publish guidance
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like the Open Letter-to provide additional
examples that "explain, but do not add to, the
substantive law that already exists in the form
of a statute or legislative rule." Hemp Indus.,
333 F.ad at 1087, Accordingly, we agree with
the district court that the Open Letter is
"textbook interpretative” and that it was
exempt from notice-and-comment
procedures under 5 U.S.C. § 553(h)(3)(A).
The district court did not err in dismissing
Wilson's APA claim, to the extent it was
pleaded, or in denying Wilson leave to amend
her complaint to expand her APA claim.
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CONCLUSION

For the foregoing reasons, the judgment
of the district court is

ATFFIRMED.

Footnotes:

% The Honorable Jed 8. Rakoff, Senior
United States District Judge for the Southern
District of New York, sitting by designation.

**. This summary constitutes no part of
the opinion of the court. It has been prepared
by court staff for the convenience of the
reader.

L As we recently observed: "The
[Controlled Substances Act] prohibits the
manufacture, distribution, and possession of

marijuana. Anyone in any state who
possesses, distributes, or manufactures
marijuana for medical or recreational

purposes (or attempts or congpires to do so0)
is committing a federal crime." United States
v. MclIntosh, No. 15-10117, 2016 WL 4363168,
at *11 n.5 (gth Cir. Aug. 16, 2016).

2 Neither party challenged the district
court's delermination that Wilson had
standing, but we have an independent
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obligation "to examine jurisdictional issues
such as standing [sua spontel." B.C. wv.
Plumas Unified Sch. Dist, 192 F.ad 1260,
1264 {gth Cir. 1999). We review questions of
standing de novo. La Asociacion de
Trabajadores de Lake Forest v. City of Lake
Forest, 624 F.3d 1083, 1087 (gth Cir. 2010).

2 Wilson argues that, in light of the active
political movements to decriminalize the use
of marijuana in some states, her stance as a
non-uging registry cardholder allows her to
express her support for marijuana legalization
in a particularly meaningful way.

4 Dugan does, however, dispose of
Wilson's Second Amendment claims against
18 U.8.C. § g22(d)(3), 27 C.F.R. § 478.11, and
the Open Letter to the extent that they are
facial, as distinet from as-applied, challenges.
Under Dugan, there is no question that §
922(d)(3) could be enforced constitutionally,
pursuant to 27 C.F.R. § 478.11 and the Open
Letter, against a dealer who knowingly sold a
firearm to a registry cardholder who was
actively using marijuana.

s Wilson also argues that the purpose of
the Open Letter was to crush the medical
marfjuana movement. On its face, the Open
Letter serves no such purpose, and Wilson
has not substantiated her suspicions with any
facts. In addition, if the Government had
wished to oppose the medical marijuana
movement, it would not have needed the
Open Letter-it would have needed merely to
enforce existing federal statutes as then
interpreted. See 21 U.S.C. § 8iz. (But see
footnote 7, infra.)

6 A majority of states have enacted
similar restrictions on possession of firearms
by habitual illegal drug users. See Yancey, 621
F.3d at 683-84 (citing twenty-six state
statutes and a District of Columbia statute).

z. See MclIntosh, 2016 WL 4363168, at *g-
10 (holding that the TUnited States
Department of Justice is prohibited under a
congressional appropriations rider from

"y
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prosecuting individuals who are engaged in
conduct permitted by state medical marijuana
laws and who fully comply with such laws).

& Of course, Congress would have to
restore funding for the prosecution of
marijuana offenses before the federal
government could enforce the laws
prohibiting possession. See MclIntosh, 2016
WL 4363168, at *11 & n.5

¢ Wilson also raised substantive dune
process claims in the district court, but she
addresses their dismissal in conclusory
fashion on appeal, arguing only that she
stated a substantive due process claim
because of her fundamental right to choose a
course of medical treatment. This argument is
foreclosed by our decision im Raich v.
Gonzales, 500 F.3d 850, 866 (gth Cir. 2007)
("[Flederal law does not recognize a
fundamental right to use medical marijuana
prescribed by a licensed physician to alleviate
excriciating pain and human suffering.").
Accordingly, the district court did not err in
dismissing Wilson's substantive due process
claim or in denying her leave to amend it.

w. Wilson argues that, although she did
not set out her APA claim as formally as her
other claims, she nonetheless adequately
pleaded a viclation of the APA under Federal
Rule of Civil Procedure 8(a)'s notice pleading
standard, We do not reach this issue because
Wilson's APA claim fails regardless of
whether it was properly pleaded under Rule
8(a). In other words, the district court did not
abuse its discretion in denying Wilson leave
to correct any deficiency in her pleading of
her APA claim because any such amendments
would be futile.

1L

Wilson points to the following
instances identified in 27 CFR. § 478.11 as
examples of conduct or behavior that may

raise an inference of current use of a
controlled substance:
a conviction for use or
possession  of a controlled
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substance within the past year;
multiple arrests for such
offenses within the past 5 years
if the most recent arrest
occurred within the past year;
or persons found through a drug
test to wuse a controlled
substance unlawfully, provided
that the test was administered
within the past year.
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