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Basic Tips for Legal Hiring Practices
Presented by Lisa M. Umscheid
Far Willamette Valley dmervican Inn of Cowrt — Team Coflins, January 19, 2007

The best strategy to ensure a hiring process complics with the many applicable legal
requirements and prohibitions is to focus on applicants’ actual skills and abilities thal are
genuinely jeb-related (a5 opposed 1 focusing en whether an inlerviewer may feel comfortable or
al epse with a particular applicant in the social interaction of a traditional job interview). Listed
below are a few puidelines that focus on some of the basic legal reguirements and pmhlhmmﬁ
that apply to Oregon emplovers,

1. D not ask questions that scek information about proteeted elass status.

Employers may nol discriminate against members of any protected class in hiring decisions.
See the attached list from the Oregon Bureau of Labor and Industries listing classes protected
under both federal and state law, Avoid questions that are veiled ingquiries into protected class
status. Examples:

e High school graduation year (age);

*  Mon-job-related organizational memberships (religion);

o Child care arrangements {sex, marttal status):

¢ Haspitalizalion or workers” compensation claim status (disabilities, workers’
compensation retaliation);

o How any loreign language skills were acquired (national origin);

*  How the applicant spends a “typical Sunday™ (religion, marital states);

*  (uestions aboul divoree or marital status (marital status);

o Queslions about “starting a family™ (sex, marital status);

s Questions about place of birth or citizenship status (national origin).

=

Advertise openings and career opportunities to multiple communities to reach g
broad audience,

To ensure that the pool of applicants is fairly representative of the overall population and
includes members of protected classes, consider advertising and outreach that will be seen by
applicants from traditionally underrepresented communities.

3. Do not violate the prohibition on pre-cmployment medical inguirics.

Employers must avoid unlawful medical inquiries at all stages of the hiring process. From the
EEOC's Enforcement Guidance on Disability —Related Inquivies and Medical Examinations of
Emplavees Under the Americans With Divabilities Act:

Under the ADA, an employer's ability to make disability-relaled inquiries or
require medical examinations is analyzed in three stages: pre-offer, post-offer, and



employment, Al the first stage (prior to an offer of employment), the ADA prohibits all
disability-related inguiries and medical examinations, even if they are related to the
Job, AL the second stage (after an applicant is given a conditional job offer, bul before
s'he starts work), an employer may make disability-related inquiries and conduct
medical examinations, regardless of whether they are related to the job, as long as it
does so for all entering employees in the same job category, At the third stage (after
employment begins), an employer may make disability-related inquiries and require
medical exgminations only if they are job-related and consistent with business
necessity,

The ADA requires employers fo treat any medics] information obtained from a
disability-related inquiry or medical examination (including medica] information from
voluntary health or wellness programs), as well as any medical information valuntaril ¥
disclosed by an employee, as a confidential medical record. Employers may share such
information only in limited circumstances with supervisors, managers, first aid and
salely personnel, and governmen! officials investigaling compliance with the ADA,

4. Provide reasonable accommodations to applicants with disabilitics and applicants
whe request and need accommodations for religious beliefs, observances, or practices,

Federal and Oregon law require employers to provide reasonable accommodations Lo
employees with disabling conditions, as well as employees whose religious belicfs, ohservances,
or practices require reasonable accommodations, unless it would be an undue hardship to do so.
(The standard for undue hardship is different under the laws protecting employees with
disabilities and the civil rights laws requiring religious accommodations.) The duly to provide
repsonable accommedations applies to employees and to applicants.

3. Do not unlawfully inguire into credit history.

An Oregon employer may not obtain or use for emplovment purposes an applicant’s credil
history information, unless one of the stalutory exceptions applics. ORS 6594320 {see
attuched) also specifically prohibits the refusal to hire or to promote, the termination, discipline
or demotion of, or the retaliation or discrimination against an applicant based on an individual’s
credit history,

6. Do not unlawfully inguire into arvest and conviction history.

Be aware that inquiries into arrest history are viewed by civil rights enforcement agencics as
having a disparate impact on applicants in certain protected classes and therefore may violate the
anti-discrimination laws, See the attached EEOC guidance on pre-employvment arrest and
conviction information.

Subject to certain exceptions, ORS 6594.360 (the “ban the box™ statute) prohibils emplovers
from inquiring in an employment application whether the applicant has ever been convicted of a



crime. Moreover, even if thal question does not appear on an employment application, the statute
bars an employer from requiring an applicant 1o disclose a criminal conviction prior to an initial
mterview, Finally, if ne initial interview is conducted, the applicant cannot be required to
disclose a criminal conviction prior to the time the emplover makes a conditional offer of
employmenl.

7. Do not unlawfully inguire about religious beliefs, practices, or observances.

Do not ask questions that will screen oul employees based on their religious belicfs, practices
or ohservances (such as their availability to work at certain imes). Some employers st staff
shifts on Saturdays and Sundays, and are concerned about hiring applicants who are available to
waork those shifls, which implicates compliance with the duty under federal and Oregon law to
provide reasonable accommoedations to employees for religious beliefs, practices, and
cbservances. See 29 CTFR Section 16035.3, the applicable regulation promulgated by the 1S,
Equal Empleyment Opportunity Comimission:

yI6033  Seleciion practices.

L

(b) Inguiries wiich detevmine an applicant's avallebility to work durving an emplover's
scheduled warking hours,

{1} The daty to accommodate pertains to prospective employees as well as current
employees. Consequently, an employer may not permit an applicant’s necd for a
religious accommadation to affect in any way its decision whether to hire the applicant
unless il can demonstrate that it cannol reasonably accommodate the applicant's
religious practices withoul undue hardship.

(2} As a result of the oral and written testimony submitted at the Commission’s
Hearings on  Religious Discrimination, discussions with  representatives of
organizations interested in the issue of religious discrimination, and the comments
received lrom Lhe public on these Guidelines as proposed, the Commission has
concluded that the vse of pre-selection inquiries which determine an applicant’s
availability has an exclusionary effect on the emplovment apportunities of persons with
certain religious practices. The use of such inguiries will, therefore, be considered 1o
violate title VII unless the employer can show that it;

(i) Dad net have an exclusionary effect on its employees or prospective
employees needing an accommodation for the same religious practices; or

(1) Was otherwise justified by business necessity.

Emplovers who believe thev have a lepitimate interest in knowing  the
availability of their applicants prior to selection musl consider procedures
which would serve this interest and which would have a lesser exclusionary
effect on persons whose religious practices need accommuodation. An example
of such a procedure is for the emplover to slale the normal work hours for the




job and, after making it clesr t the applicant that he or she is not reouired to
indicate the need for any absences for relisious practices during the scheduled
work hours, ask the applicant whether he or she is otherwise available (o worl
those hows. Then, afier a position is offered, bul before the applicant is hired,
the employer can inquire into the need for a religious accommaodation and
determnine, according to the principles of these Guidelines, whether an
accommodation is possible. This type of inquiry would provide an emplover
with information concerning the availability of most of its applicants, while
deferring until afier a position is offered the identification of the usually small
number of applicants who require an accommodation.

(3) The Commission will infer that the need for an accommodation discriminatorily
influenced 2 decision to reject an applicant when: (i) prior t0 an offer of employment
the employer makes &n inquiry into an applicant’s availability without having a business
necessity justification; and (i) afler the employer has determined the applicant's need
for an accommodation, the emplover rejects a gualified applicant. The burden is then
on 1he employer to demenstrate that factars other than the need for an accommodation
were the reason for rejecting the gualified applicant, or that a reasonable
accommocdation without undue hardship was not possible,

29 CFR Section 1603.5(b) (emphasis added).
8. Observe the social media privacy law.,

Oregon employers may nol require applicants to disclose or provide access to their social
media aceounts, See ORS 6394330 (attached), Note that the statute does nol prahibit an
employer from accessing information available to the public ahoul the employee or applicant that
15 acceasible through an online account.



Credit History Inguiries

ORS 659A.320 Discrimination based on information in eredit history prohibited;
exceptions, {13 Except as provided in subsection (2) of this section, il is an unbawfial
employment practice for an employer to ebtain or use for employment purposes infbrmation
contained in the credil history of an applicant for employment or an emplovee, or to refuse to
hive, discharge, demote, suspend, retaliate or otherwise discriminate against an applicant or an
employee with regard to promotion, compensation or the terms, conditions or privilezes of
employment based on information in the credit history of the applicant or employee,

{2) Subsection (1) of this section does not apply to:

{2) Employers that are federally insured banks or eredit unions;

(b} Employers that ave required by state or federal law to use individual credit history for
employment purposes;

{c) The application for employment or the emplovment of a public safety officer who will be
or who 15:

(A) A member of a law enlorcement unit;

{B) Employed as a peace officer commissioned by a city, port, school district, mass transit
district, county, university under ORS 352,121 or 353,125, Indian reservation, the
Superintendent of State Police under ORS 1814340, the Criminal Justice Division of the
Department of Justice, the Oregon State Lottery Cominission or the Governor ar employed as a
regulatory specialisl by the Oregon Liquor Control Commission; and

(L) Responsible for enforcing the criminal laws of this state or laws or ordinances related to
atrport security; or

(d) The vblainment or use by an employer of information in the credit history of an applicant
or employee because the informalion is substantially job-related and the employer’s reasons for
the use of such information are disclosed to the employee or prospective emplovee in writing,

(3) An employee or an applicant for employment may file p complainl under QRS 6594820
for violations of this section and may bring a civil action under ORS 659A. 885 and recover the
relief as provided by ORS 6394 885 (1) and (2).

{4} As used in this section, “credit history™ means any writlen or other communication of 2y
information by a consumer reporting agency that bears on a consumer’s creditworthiness, credit
standing or eredit capacity, [2010 2102 §2; 2011 ¢.210 §6; 2011 ¢.506 §54; 2012 ¢.54 $25. 2012
.67 §16; 2003 ¢ 180 §49; 20135 ¢.614 §165]

Social Media Privacy

ORS 6539A.330 Employee social media account privaey. (1) It is an unlawful
employiment practice for an employer to:

(a) Require or request an emplovee or an applicant for employment to establish or maintain 2
personal social media account, or ta disclose or to provide access through the employee's or
applicant’s user name and password, password or other means of authentication that provides
aceess to a personal social media account:

(b) Require an employee or an applicant for employment to authorize the employer to
adverlise on the personal social medis account of the employee or applicant;

{e) Compel an employee or applicant for employvment to add the employer or an cmployiment
agency to the employee’s or applicant’s list of contacts associated wilh a social media website:



(¢} Except as provided in subsection (4)(b) of this section, compel an employee or applicant
lor employment to access a personal social media account in the presence of the empleyer and in
a manner that enables the emplover to view the contents of the personal social media accoun
that are visible only when the persenal social media account is accessed by the account holder's
user name and password, password or other means of suthentication:

(e} Take, or threaten to take, any action to discharge, discipling or otherwise penalize an
emplovee for the employee’s refusal to;

(A) Establish or maintain a personal social media aceount;

(B} Disclose, or provide access through, the employee’s user name and password, password
or other mezns of authentication that is associated with a personal social media account;

(E7) Aclid the employer to the employec's list of contacts associated with a social media
websile; or

([} Access a personal social media account as deseribed in paragraph (d) of this subsection;
or

(1) Fail or refuse to hire an applicant for emplovment because the applicant refused Lo

{A) Establish or maintain a personal social media secount;

{B) Disclose, or provide access through, the applicant’s user name and password, password
or other means of authentication that is associated with a personal social media sccount:

{C) Add the emplover to the applicant’s list of contacts associated with 2 social media
wehaite] or

(D) Access a personal social media account as described in paragraph (d) of this subsection,

(2} An employer may require an employee to diselose any user name and password,
password or other means for sccessing an account provided by, or on behall of, the employer or
to be used on behalf of the employer,

(3) An employer may not be held liable for the [ailure to request or require an emplovee or
applicant to disclose the information specilied in subsection (13{a) of this scction.

(4) Nothing in this section prevents an emplover from:

(a) Conducting an investigation, without requiring an emplovee to provide a user name and
passwaord, password or other means of authentication that provides access to a personal social
media account of the employee, for the purpose of ensuring compliance with spplicable laws,
regulatory requirements or prohibitions against work-related emploves misconduct based on
receipt by the employer of specilic information about activity of the employee on a personal
online account or service,

(b} Conducting an investigation permitted under this subsection that requires an employee,
without providing a user name and password, password or other means of authentication that
provides access to a personal social media account of the employee, (o share content that has
been reported to the employer that is necessary for the employer to make a factual determination
about the matter.

(c) Complying with state and federal laws, rules and regulations and the rules of sel [
regulatory arganizations.

(3} Nothing in this section prohibits an employer from accessing information available to the
public about the employee or applicant that is accessible through an online account,

(6} [Fan employer inadvertently receives the user name and password, password or other
menns of authentication that provides access 10 a personal social media aceount of an employee
through the use of an electrenic device or program that monitors usage of the employer’s



netwark or employer-provided devices, the employer is not liable for having the information but
may net use the information to aceess the personal social media account of the employee.

(7 As used in this section:

(a) “Personal social media account” means a social media account that is used by an
employee or applicant for employment exclusively for personal purposes unrelated 1o any
business purpose of the employer or prospective employer and that is not provided by ar paid for
by the employer or prospective employver.

(b)) “Social media™ means an electronic medium that allows users to create, share and view
user-generated content, including, but not limited 1o, uploading or downloading videos, still
photographs, blogs, video blogs, podeasts, instant messages, electronic mail or Internet website
profiles or locations, [2013 ¢.204 §2; 2015 ¢.220 §1]

Criminal History / *Ban the Box™

ORS 659A.360 Restricting eriminal conviction inquiries; exceptions, (1) 11 is an unlawful
practice for an employer 10 exclude an applicant from an initial interview solely because of a past
criminal conviclion.

{2} An employer excludes an applicant from an initial interview if the employver:

{a) Requires an applicant (o disclose on an emplovment application a eriminal cenvietion;

{b) Requires an applicant to disclose, prior to an initial interview, a criminal conviction: or

{€) If no interview is conducted, requires an applicant to disclose, prior to making a
conditional offer of employmenl, a criminal conviction.

{3} Subject to subscctions (1) and (2) of this section, nothing in this section prevents an
employer from considering an applicant’s conviction history when making a hiring decision.

{4} Subsections (1) and (2} of this seetion do not apply:

{a) IF federal, state or local law, including corresponding rules and regulations, requires the
consideration of an applicant’s criminal history;

(b} To an employer that is a law enforcement agency;

(¢) Te an employer in the criminal justice system; or

(d} To an employer seeking a nonemployee volunteer, [2015 ¢,559 §1]



EAADICAT IHG IRACIEM & COLOSIEM FROM EWPLGYMENT

L EOQUAL B FLOYMENT CRFORTLIMTY COMMESION

BEST PRACTICES FOR EMPLOYERS AND
HUMAN RESOURCES/EEO PROFESSIONALS

How to Prevent Race and Color Discrimination

General

- Train Human Resources managers and all employess on EEQ laws, Implement a strong
EED policy that is embraced at the top levels of the organization, Train managers,
supervisors and emplovees on its contents, enforce it, and hold them accountable,

- Promote an inclusive culture in the workplace by fostering an envirenment of
prafessionalism and respect far personal differences.

U Foster open communication and early dispute resolution. This may minimize the chance
of misunderstandings escalating into legally actionable EEC problems. An alternative
dispute-resolution (ADR) program can help resolve EEQ prablems without the acrimory
associated with an adversarial process.

J Establish neutral and objective criteria Lo avoid subjective employment decisions based
an personal stereotypes or hidden biases.

Recruitment, Hiring, and Promotion

. Recruit, hire, and promate with EEQ principles in mind, by implementing practices designed
to widen and diversify the pool of candidates considered for employment opanings,
including openings in upper level management.

d Meniter for EEQ compliance by conducting salf-analyses to determine whether current
employment practices disadvantape peaple of color, treat them diffarently, or leave
uncorrected the effects of historical discriminatian in the company.

< Analyze the duties, functions, and competencies relevant ta jobs. Then create objective,
job-related gualification standards related to those duties, functions, and

competencies. Make sure they are consistently applied when choosing among
candidates,

O Ensure selection criteria do not disproportionately exciude certain raclal groups unless
the criteria are valid predictors of successlul job performance and meet the employer's
business needs, For example, If educational reguirements disproportionately exclude
certain minority or racial groups, they may be illegal if net important far job performance
ar business neads,

U Make sure promotion criteria are made known, and that job openings are
communicated to all eligible employaes,




U When using an outside agency for recruitment, make sure the agency does not search far
candidates of a particular race or color. Both the employer that made the request and
the employment agency thal honored it would be liable,

Terms, Conditions, and Privileges of Employment

U Moenitor compensation practices and performance appraisal systems for patterns of
potential discrimination. Make sure performance appraisals are based on employees’
actual job perfermance, Ensure consistency, |.e., that comparable jeb perfarmances
receive comparable ratings regardless of the evaluatar, and that appraisals are neither
artificially low nor artificially high,

U Develop the potential of employees, supervisars, and managars with EED in mind, by
providing training and mentoring thal pravides workers of all backgrounds the
oppartunity, skill, experience, and infarmation necessary Lo perfarm well, and to ascend ta
upper-level jobs. In addition, employees of all backgrounds should have equal access to
workplace networks.

-l Protect against retaliation. Provide clear and credible assurances that if employess make

camplaints or provide infermation related to complaints, the employer will protect
employees from retaliation, and consistently foliow through on this guarantee.

Harassment

Adopt & streng anti-harassment policy, perledically train sach employees on its contents, znd
wigarously follow and enforce it. The policy should include:

o A clear explanation of prohibited conduct, including examples;

o Clear assurance that employees who make complaints or provide information related to
camplaints will be protected against retaliation;

o A clearly described complaint process thal pravides multiple, accessible avenues of
camplaint;

o Assurance that the employer will protect the confidentiality of harassment complaints
to the extent possible;

= A complaint process that pravides a prompt, thorough, and impartial
investigation: and

¢ Assurance that the employver will Lake immediate and appropriate corrective action
when it determines that harassment has occurred,

General Information: www.eeno.gow

Additional Information an Race and Color Discrimination: www.eeac. gov/ types frace.hten|

Technical Assistance: www.eeotraining.eenc.gov
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LA Equal Employment Oppartunity Commission

Pre-Employment Inguirles and Arrest & Conviction
Seealso:

+  Whal You Shauld Know About the EEOC and Arrest and Conviction Records

* Entorcement Guidance on Conslderation of Arrest and Conviction Records in Employmeant

Federal law does not prahibit employers from asking about your criminal histery, But, federal EED laws
do prehibit employers from discriminating when they wse criminal history information. Using criminal
history infermation Lo make employment decislons may violate Title VIl of the Civil Rights Act of 1964, a5
amended {Title W1},

1. Title VIl prohilits empleyers from treating pecple with similar eriminal records differently
because of their race, national origin, or another Title Vil-pratacted characteristic (which
includes colar, sex, and religian).

2. Title VIl prokibits employers from using palicies or practices that screen Individuals based on
criminal history information if:

o They significantly disadvantage Title VIl-protected individuals such as African Americans
and Hispanics; AND

They da not help the employer accurately decide if the person is likely to be 3
respansible, reliable, ar szfe employee,

Difference Between Arrest Records and Conviction Becords

The fact thal an individual was arrested Is not proaof that ke engaged in criminal conduct, The refore, an
individual's arrest recard standing alone may not be used by an employer to take a negative
employment action {e.g., not hiring, firing ar suspending an applicant ar emplayes), However, an arrest
may Lrigger an inquiry inta whether the conduct underlying the arrest justifies such action.

In contrast, a conviction record will usually be sufficlent Lo demaonstrate that a person engaged in
particular criminal conduct. In certain circumstances, however, there may be reasons for an employer
not to refy on the convictlon record alone when making an employment decision,

several states' laws limil employers' use of arrest and conviction records to make emplayment
decisions. These laws may prahibit employers from asking about arrest records or reguire employers Lo

1



wall until lzte in the hiring process to ask about conviction recards. If you have questions abaut these
kinds of laws, you should contacl your state fair employment agency for mare infermation.

Consumer Protections and Criminal Background Checks

Employvers that abtain an applicant's ar employee's criminal history information from consumer
reporting agencias (CRAs) also must fellow the Fair Credit Reporting Act [FCRA), Far example, FCRA
requiras employers to;

= Gelyour permission betore asking a CRA far a criminal histery report;

= Give you a copy of the report and a summary of yeur rights under FCRA befare taking a negative
employment action based on informaticn in the report,

= Send you certain notices if it decides nat to hire or promete you based on the infarmation in the
CRA report.

If you would like to know mare about FCRA, visit the Federal Trade Commissian's (FTC) wehsite [the

federal agency that enfarces FCRA). Or contact the FTC at 1-877-FTC-HELP [1-877-832-4357); TTY: 1-265-
G53-4261.




https:ffwww.aregan gov/bali/TA/pages/t_fag_tapreemp.aspx

Pre-Employment Inquiries

Federal and stake law prohibits employers from advertising or making any Ing Uity expressing a preference
based on protected class status. Therefore, all pro-ermployment questions should be designed to obtain
information refating only to qualifications for successful fob performancs.

Q. What kind of questions should be avoided?
A, The following are the Lypes of guestions that employers should avoid asking of job aspirants:

Questions asking lor direct information about 2n individual *s race, sex, age, marital slatus, ok,
Lzuestions asking For information typically evalualed differently for men and women, such as
guestions regarding child care arrangements,

¢ {estions asking lor information that could be wsed bo sereen out members of protected classes,
such as guestions about height or weight,

Q. What guestions can be asked concerning an applicant " s disabilitios?
&, Employers con ask questions relating Lo an individual “= ability to perform essential isks, but the
Americans with Disabilitios Act [ADA) prohibits queslions relating to physical impairments or disabilitios.

Below gre some examples of inappropriale questions that could violate an applicant’s protected class
status; Marital status: Are vou marned? Divorced? Separated?

Since It Is lilegal Lo discriminate on the basis of marital status, such ingquiries are inappropriate,

Age: Birthdate? How old are youy

ML is necessary o know iF an applicant is over & certain age for legal reasons, this question could better he
stated a5 “Are you 21 or over? or, "Are you LR or older?

Race, gender: What 15 your race? Gender? Furnish 2 photograph, Hair and eye calor.

ITit is necessary to ask for this information for affirmabive action purposes, such inguiries should he
accompanicd by a statement indicating that the information is needad lor allirmalive action reporting
purposes and will nol be used to disciminate, A photograph should not be required unless physical
appearance 5 a bena lide occupational requirement for the job,

Sox: Are vou pragnant? Co you plan to sbart a family?
Uregon law clearly states that discrimination on the basis of pregnancy is sex discrimination. According to

the law, pregnant employees must receive the same benefits as other employees in similar job
classifications. ORS 659,029

Injured warker: Have you evaer applied for workers * compensation?
This question is unlawlul under the ADA. In additien, Oregon employers with six or more employees cannat
refuse te hire an applicanl becouse of that persan s prior workers” compensation claims,

Religiont Whel is your religious affiliation? Are you able be wark Saturdays 2nd Sundays?
Since it is unlawlul to refuse to hire an applicant because of hisfher religion, such questions could be
pereeived as discriminatory.

Mational erigin: Were you born in the L5, 7 Are vou a citizen of the 15,7
Itis better to state thal if hired, itwill be necessary to present identification in sceordance with 1ACA
requirements.

Family relationship: Do you have any relatives currently emploved in this company?

An employer cannot refuse Lo hire because the applicant has a relative warking or the same campany,
urless one fFamily member would work in a supervisory capacily over the other, or unless the emplayer
could prove the oxistence of some ather hona fide occupational qualilication.



DISCLAIMER

Mathing on this website is intended as legal advice. Any responses to
specific questions are based on the facts as we understand them, and
not intended to apply to any other situations. This communication is
not an agency order. If you need legal advice, please consult an
attorney. We attempt to update the information on this website as soon
as practicable following changes or developments in the laws and rules
affecting Oregon employers, but we make no warranties or
representations, express or implied, about whether the information
provided is current. We urge you to check the applicable statutes and
administrative rules yourself and to consult with legal counsel prior to
taking action that may invoke employee rights or employer
responsibilities or omitting te act when required by law to act.

800 ME Oregon Street
Ste 1045

P'DI"HE]"II:II, OR 57232 Hureau of Labor ary

o Encusiregs

[echnical Assistance

for Employers!

571-673-0824

bolita@boli.state.or,us

THIS INFORMATION IS AVAILAELE IN AN ALTERNATE FORMAT.
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Credit History

FACT SHEET
Credit History Information in Employment

Most employers cannet legally oblain or use, for employment purposes, an applicant or employee's credit
histary infarmation,

Qi What does “credit history” mean?

AL DRSS G508 320045, defines "oredit history” as any communication of any information By a consumer
reporting agency that bears on a consumer's creditbworkhiness, credit standing or credit capacity.

Q: What does the law prahibit?

Ao IE s unlawlul b oblain or use for employment purposes an applicant's or emploves's credit hiskary
information. The law also specifically prohibits the refusal to hire or to promote, the termination, discipline
or demetion of, or the retaliation or discrimination sgainst an applicant or emploves based on that
individual’s credit hisbory.

Q: Are all employers coveraed by the law?

A Moo The law makes excepbions for: 1) federally insured banks and credit unions, 2) for law enforcement
agencies (the exception applies o continuing employees, without mentioning applicants) and 3} for
employers that are required by law o use individual credit histones for employment purposes. Finally,
there is an exception for employers that obtain or use credit history information because it is "substantially
Jjob-related” and only then if the reasons for use of the information are disclased in writing to the ermployee
aor applicans.

3: What does “"substantially job-related” mean?

AL Lredil bistory inforrmation is substantially job-relaled by definition if: (1) an essential function of the job
raguires access bo financial inlormabion not custamarily required in-a rekail ransaction other than a loan or
exbension of credit (l.e., beyond check infarmation, credit card numbers or debil card numbers); or (2] the
employer is required to obtain credit histary information as a condition of bonding or insuring the
employes,

Employers should use the substanlially job-related exception with care, For many positions, such as
mechanics, cashiers, receptionists, housekeepers and wait-staff, a credit history i not going ta be
subslantially job-refabed. On the other hand, if an essential job function of an emploves requires that
employes to ablain such things as financial Institution account numbers and amounts and sourees of
income, the employer could make an argument that ahtaining thal cerk’s credit histery infarmation is
“substanbially job-relabed” and therefore permissible.

DISCLAIMER

Mothing on this website is intended as legal advice. Any responses to
specific questions are based on the facts as we understand them, and
not intended to apply to any other situations. This communication is
not an agency order. If you need legal advice, please consult an



attarney, We attempt to update the infarmation on this wehsite as soon
as practicable following changes or developments in the laws and rules
affecting Oregon employers, but we make no warranties or
representations, express or implied, about whether the information
provided is current. We urge you to check the applicable statutes and
administrative rules yourself and to consult with legal counsel prior to
taking action that may invoke employee rights or employer
responsibilities or omitting to act when required by law to act,

800 NE Oregon Street _@
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THIS INFORMATION IS AVAILABLE IN AN ALTERNATE FORMAT.



A Summary of Protected Classifications

FEDERAL LAWY
TITLEVI OF CIVIL RIGHTE ALCT OF 1564
Federal laws apply when an employer has 15 or more
employess (except where notad)
Hace
Calor
Matlonal Origin
Sex (includes pregnancy-related conditions)
Religian
Retaliation
Assoclation with Protected Class
Genetic Information {under Cenedic Infarmation
Mandiscrimination Act)

OREGOM LAW
OREGON REVISED STATUTES CHAPTER G50
State laws apply when an employer has 1 or more
employees [except where noted)
Race
Caolor
Watlonal Origin
Sex (includes pregnancy-related conditions)
Religion
Rataliation
Association with Protected Class
Prohibition on Genetie Screening and Brainawave
Testing

......

Apge (4o and oldar in companies with 200
employess)

OREGON REVISED STATUTES CHAPTER 6554
Age (18 and older)

Unifermed Services Employment ard Reemployrmaent
Rights &ct of 1994 and the Vietnam Era Valerans
Readjusiment Assistance Act of 1074 (all employers)
Vatoran Status

Leava to Serve in the Military

Veterans Preference In Hiring and Prometion (Public
Employers)

—

Members of the Uniformed Services [(ORS 6505.082)
Taking leave to Sarve In tate-organized Militia (OR5
3G0.68)

Vateran Status

Loave to Serve in Stabe-organlzed Militia

Veterans' PFreference In Hirlng and Promaotion [Fublic
Emplowvers)

AMERICANS WITH DISARILITIES ACT OF 150
Physical or Mental Disability

QORELON REVIZED STATUTES CHAPTER G544
Physical or Mental Disability (in companies with &+
amployess)

Family and Medical Leave Act of 1993 [in companies
with 504 amployees)
Protected leave faor:

= Sorious health cendition of employes
[including pragnancy-related condltlons)

#  Serious health condition of amplovee’s family
Member [includes spouse, paront, bislogical or
adopted or foster child)

= Parental leave for birth or placement of
nowhorn, adopted or newly-placed faster child

Leave by Spouse, Som, Daughter or Parent of a Covered
Military Service Member on active duty or call to zctive
duty status for a qualilying exigency

Leave by Farent, Spouse or Child of Next of Kin to care
for a saricusly ill ar injured service membrer or veteran
(26 weeks)

Oregon Family Leave AcL{in companies with 252
amployess)
Protected leave for:

= Sarious health condltion of employes
(including pregnancy-related conditions)

*  Serious health condition of employee's family
Member (includes spouse, parent, bislogical or
adopted or foster child, parentin-law,
grandparent, grandchild, same-sex domestic
partner and parent or child of same-sex
domestic partner)

*  Bereavement due to death of eoverod family
Member [affective Jznuary 1, 2014

#  Farental leave for birth or placement of
newborn, adepted or newly-placad foster child

= Mon-sericus health condition of a child
requiring heme care

Leave by Spouse or Same-sex Domastic Fartner of
Member of the Armed Forces prior to or during leave
from deployment [in companies with 25+ employaes)




ADDITIONAL CLASSES PROTECTED BY OREGON LAW
OREGON REVISED STATUTES CHAPTER 6504 (Except where noted, laws apply when an employar has 1 oF more
employees)

Access to Employer-owned Housing

Credit Records or Credit History

Expunpged Juvenile Record

Injurad Waorkers {in companies with &+ employees)

Lawful Use of Tobacco Producets on off-duty hours

Leave to Donate Bone Marrow

Leave to perfarm fire-fighting services (OR5 A476.5724)

Leave bo Sorve onJury (ORS 10.09a)

Leave bo Borve in the State Legislature [OR5 171.120-125)

Limits on Breathalyzer and Blood Alcohol Testing

Marital 5tatus

Medical Release as & Condition of Continued Employment

Opposition Lo Health or Safety Conditions (ORS 6eq.08205%a])

Frohibition on Employer Requiring Medical Rolease unless Employer Pays Out-of-Pocket Costs {ORS 6594.306)
Prohibitien on Polygraph Exams

Family Relationship

Right to File a Lawsuit, Testlfy In Criminal or Civil Proceedings or Repart Criminal Activities
Right to Repoert Health Care Yielations

Rigfht to Tostify at Employment Divislen Hearings

Right to Tostify Before the State Legislature

Sexual ricntation and Gender Identity

Under a child support withholding order [(OR% 35,42 4%

Victirms of Domestic Viclence, Harassment, Sexual Assault or stalking, including Leave Provisions
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