INDUSTRIAL ACCIDENT BOARD OF THE STATE OF DELAWARE
IN AND FOR NEW CASTLE COUNTY

Maikol Zuniga, )
Employee, ) [.LA.B. No.: 1392207

)

Vs, )

)

Delaware Siding Co., )

Employer. )

ORDER

This matter came before the Board on a motion to dismiss a petition without prejudice
because it was never properly served on the opposing party as required by law, On July 8, 2013
Delaware Siding Co. (“Employer’”) and Maikol Zuniga (“Employee”) entered into an Agreement
to recognize that the Employee sustained a left knee ACL tear from an industrial accident on
November 12, 2012. No other injury was recognized by this Agreement. The Employee has
now attempted to file a new petition on the grounds that an alleged back injury is causally related
to the November 12, 2012 industrial accident as well. Employer has moved to dismiss on the
ground that the Employee did not properly serve his petition upon the Employer via certified
mail as required by 19 Del. C. § 2347,

Industrial Accident Board litigation revolves around Agreements. Terminology aside, the
relief sought in any case will fall under one of three types of petitions: (1) an initial petition
“Upon failure to reach an agreement™; (2) a petition “to review an agreement™; or (3) a petition to
commute compensation (which ultimately requires the parties to enter into an Agreement for
commutation). Initial petitions ave filed under 19 Del. C. § 2345 on the grounds that the parties
have “failed to reach an agreement.™ They essentially ask the Board to decide whether the
parties should enter into an Agreement and, if so, its terms. 19 Del. C. § 2345 does not require
petitioners to serve an initial petition on the opposing party via certified mail.

Il the parties ultimately reach & seltlement before the hearing, or if the Board issues a decision that is not appealed, then
Board Rule 19. 19 Del. C. §§ 2344 and 2345 mandate that they document such in an Agreement (¢ be approved by the Board



After parties enter into an initial Agreement 19 Del. €. § 2347 allows either party to file a
different type of petition to review that Agreement “on the ground that the incapacity of the
injured employee has subsequently terminated, increased, diminished or recurred.”® Yet, unlike
with an initial petition, 19 Del. (" § 2347 explicitly mandates the following service of process:

No pelition for review shall be accepred by the Department unless it is accompanied by
proof that a copy of the petition for review has been served by certified mail upon the
other party to the Agreement.

Here, the parties entered into an Agreement to accept a left knee ACL tear. The
Employee now attempts to file a petition for an alleged back injury to be accepted as well; thus,
the grounds for his petition are that “the incapacity of the injured employee has... increased.”
The petition arises under 19 Del. C. § 2347, which prohibits the Department to accept this
petition if it is not accompanied by proof that it was served by certified mail upon Employer.
There is no proof that the petition was ever served via certified mail upon Employer or even its
insurer. Therefore, the Department is statutorily prohibited to accept this petition at this time.

Employer’s motion is GRANTED. The Employee’s petition is DISMISSED at this time
without prejudice for failure to provide proof that it was served via certified mail on Employer.
IT IS SO ORDERED this 25™ day of August, A.D. 2016.

INDUSTRIAL ACCIDENT BOARD

Brian Lutness, Esquire for Employee
Joseph Andrews, Isquire for Employer

Per 19 Del. ¢ § 2349 the Board also has the power to set aside voluntary compensation Agreements i it can be proven that
the Agreement was obtained through fraud. Lynch v State, No. 1328124 at * (6 (Del. LAR. Oct. 7, 2010). This still requires
a petition 1o review the Agreement. Conner v Boulden Buses, e, 1993 Del. Super., LEXIS 32 al *16-18 (Del. Super.).
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BEFORE THE INDUSTRIAL ACCIDENT BCARD OF THE STATE OF DELAWARE

IN AND FOR SUSSEX COUNTY
ON ALEXANDER,
Claimaut, LAB. No.: 1429645
§ .
SEVE GEMENT :

DUNBARTON VILLAGE ASSOC,,

Empioyer.

P ING

Upon the Claimant’s request for a legal he ,the . rhaving come before the Board for

hearing, the Board finds as follows:

1.

On Ir 13, 20186, the Carrier filed a Petition for Review seekingtot  inate the Claimant’s
ternporary total disabifity benefits;

On loyer/Carrier’s portion of a pro  sed P al Memy  dum (first received by the

Clai 's coungel on August 12,2016} in ¢ ction with thep  ng Petition for Review,
an eg onasto pendency of a Petition to D ¢ Disfig ent is made, as is an
assertion that the extent of permanent impairment is at issue.

Cigimant mai s that no petitions are currently pend seeking awards r
deterrinations as to the extent of pennanency disfi ent.

In light of the above, a consideration of the arguments pres  ed by thep  es, the

Bo  finds as follows:

No petitions are currently pending se ing awards and/or determinations as to the
extent of permancncy and/or disfigurement.

A Peti  n to Determine Additional Co ation Due is # petition filed pursuant to
19 Del. C. §2326;

A tition se ng an award of perin  ent impairment benefits Is not a Petition for
Review brought pursuant to 19 Del. C. §2347;

This Hearing O cer is aware of the Order din kol Zuniga v. Delaware
Siding Co., I No. 1392207, August 25, 2016 aud respectfully, disagrees with its
conclusions;

E. Enployer/Carrier cannot add a claim to establish permanency and/or disfi  rement on
aP al orandum as, pursuant 1o Rule 268, such claims r  ire the filing of a

separate petition; and
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Andres G, Green, Bsquire for C1  ant
Jos  Andrews, Esquire  Employer

it



BEFORE THE INDUSTRIAL ACCIDENT BOARD
OFTHE STATE OF DELAWARE
GREGORY 85, OTTHER,
Eriployes,

Flearing Nos. 1385184, 1390143,
and 1392097

A%

GREEN-LIGHT SOLUTIONS, LLC,
FAST WIND ENTERPRISES, LLC,,
and NE{GHBORHOOD HOUSE, INC.

T s T N e N N )

DECYSION ON PETITIONS TO DETE  INE COMPENSATION DUE
Pursuant to due notice of tme and place of hearing served on all parties in interest, the
above-stated cause came before the industriat Accident Board on April 26, 2013, in a Hearing

Room of the Board, in New Castle County, Delaware.

PRESENT,
LOWELL L. GOUNDLAND
MARILYN I DOTO
Eric D. Boyle, Workers™ Compensation 1{caring Officer, {or the Roard
APPEARANCES:
Frederick S. Freibolt, Atiomey for the Lmployee
Keri L. Morris, Attorney for Green-Light Solutions, LT.C.

Christian G. Heesters, Atlorney for Fast Wind Enterprises, 1.1.C ;
Andrew J. Carmine, Atturney for Netghborhood EHouse, Ine. ,}
!



NATURE AN STAGE OF THE PROCEEDINGS

Gregory Otter (“Claimant™} injured his [eli upper extremiiy while in the vourse £nd scope
of his emplovment with Green-Light Solutions, LLC (“Greenlight”) or East Wind Bnterprises,
LLC (“East Wind”) in a compensable wirk accident on July 3, 2012, Claimant has Hled
Petitions to Determine Compensation Due against Greenlight (IAB#1383184) and Bast Wind
(TAB#13901633. Both of these componies are incotporated in New Jersey.  Initislly Claimant
filed a DCII petition solely sgainst Greenlight; however a queation of insurance coverage came
up and uhimately the carrier, Mew Jersey Casualty Corapany, was dismissed following a legal
lxearing before the Board, Gregary Seolt Ourer v, Greenlight Sohations, Inc., (Del, 1AB) Hearing
N, 1385184 (October 23, 2012). Subsequently, Claimant filed a DCTY petition against a second
notential employer, Bagt Wind (IAB# 1390163), on November 14, 2. Claimarit then [led »
third DC) Petition against Neighborhood House (JAR#1392097) on January 10, 2013, Clairnant
asserls that Neighborhood House is the geoeral contractor and if the Claimant’s employer(s) are
uninsured, would provide insurance coverage pursuant to 19 Del €. § 2311, There are two issues
presanted for the hearing on the merits; 1. Whether thers is joint or concwrent employment of
the Claimant between Greenlight and Fast Wind, and; 2. Whether Neighborhood House must
provide worker’s compensation insurance coverage pursuant to seclon 2311, In liew of a
stipulation of fhets the Claimant with the consent of all parlies submiticd an Exhibit Book.'
hearing was held on the consolidated petitions on April 26, 2013, This is the Board’s decision
on the merits,

SUMMARY OF THE EVIDENCE

Claimant, a thirty-three year old male, tesiificd on his own behalf The elaimani has thuee

children aged 14, two and 1/2 and 10 weeks old. He is a roofer by trade. [Te saw an ad for

UHercinafter veferences 1o exlnbm will be by their Exhibit sb number



ernployinenl with Greenlight Solutions and sent in his reswme. He met with both Steve Butier
and Mike Machuorski. Their Delaware shop was in New Castie ai 23 Parkway Drive, Both Easl
wind and Greenlight shared space in that one shop, In the morning Claimant would go o the
shop and there would be a board with the daily jobe listed and which ereployer was handling it.
The business of both Bast Wind and Greenlight was to weatherize homes by inslalling insulalion
and alr sealing attics, The foreman, which would be either Mr. Ford or M. Pietropaula would tell

aet 2 limeshent

him which employer he was going o be working for on that day, He would (¢
and cirste which employcr the job was lor, and on any given day he conld bo working for usl
Wind or Greenlight. They usually bad two crews pgoing out, ont for cach employer, ov both for
one depending on the work ordera. East wind is also known as Chureh’s General Condracting,

The accident occurred when the ladder he was on sunk in soll ground and as a reauli
utted over, Claimant put his arm oul to stop his fall and broke it. He bad 10 have surgery on Juty
6, 2012, Following Claimant’s fall Mr. Pistropanla took him (o the emergency room. On the dale
of the accident, July 3, 2012, Claimani was working or a Greealight job, He knew it was &
Greentight job because of the sign in board, which indicated which company he would be
working for thal day. He remembers the location of the accident, 11 Constitution Boulevard,
beeause ke specilically went back to the site to gel the address afier the accident. Claimant
confirmed thal his surgery was an open reduction procedure, Claimant has no dosbt that
Graeolight was bis employer when the accldent occuorvred,

On cross examination by counse! for Greenlight the Claimant confirmed that he hepan
working for Greenlight/East Wind at the end of Aprii 2012, tle always received Lwe separate

med the sarme

payehecks, one from Bast Wind and ouc from Cresniight each week. fe porfo

a8k s or work duties for both Easi Wind and Greenlight. He did work wilh dillerent erews under

i



the supervision of cither Mr, Ford or Mr. Pictropaula, On eress examination by sounsel for
Neighborhood House Claimant adroived that the job advertisement he answered had nothing to
do with Neighborhood House. The project was for Meighborhood House,  On cross examination
by counsel for East Wind Claimant admitted that the weatherization projesits were for East Wind
and Greenlight. If ke was working on a Greentight job it would be under Mr, Pietropaula who
was the crew chicl. Claimant confirmed that Steve Butlor is the owner of Greendight. If there was
any problero on the job he would report it to his supervisor who would then tell Mr. Buller, If
there was a problem on East Wind job he would tel] the suparvisor who would then tel Mike
Nachurski who is the owner of Fast Wind, Claimant would complete one thmesheet which had a
sput for him to circle whelher he was working for Greenlight or Fast Wind, Claimanl confirmed
that he had never heard of a firm called CGreenview management al the 1ime of the aceident, He
[urther confirmed that he was on a Greeolight job at the time the accident oecurred.

Claimant was out of work for six months and he has unpaid medical expenses. Claimant
forther explained thal there was an upsiate crew any downatale ceew. Mr. Pietropaula was his
supervisor on both jobs. He deseribed the shop as small office in front in & warehouse with al]
their equipment and trucks in the back, His understanding of the situation was that Hast Wind

and Greenlight came together so that they could get this Delaware project.

Steven Pletropaula testificd nexd on behalf of the Claimant, Mr, Pietropsula confirmed
that he is employed by both East Wind and Greenlight and hie worked out of Iheir 23 Parkway
Cir. effice in New Castle Delaware. He confinmed that there was an office space of about 15 % 15
feet and belind that, there was a warchouse for their supplics. They also had two worle trueks,
one vellow and one white, The white truck usually went oin Greenhght jobs, He confirmed that

,

there was 1o overt signage on their business uddress or on their tracks. BEmployvees would come



in the moming and wait in the back to joad the trucks for the jobs on that day. He would have the
worle nrder, Mr. Pietropaula confirmed that he was a ¢rew supervisor for both East Wind and
Jreenlight. The work crder weunld siate whether the job was for East Wind or Greendight and
they would never have a work order with both for the same job.

The work that they were invoived in was sealing houses for energy etficiency. He agreed
that Fast Wind and Greenlight were subcontractors Jor Neighborbood House, He confirmed thal
the work order for the job on which Claimant was injured listed Greenlight, (See Exhibits, Tab
11). Mr. Pictropaula dropped the clatmant off at the site that morning and did not see the
incident, He reviewed a payroll recotd and noted that it should state that the claimant was
working for Greenlight ou July 3 when the aceident ocourred. (Tab 4), He agreed that Greenlight
was the employer on that day. Fe took the Claimant to the emcrgency room and described thai
hie had & bump on his arm, and noted that it was swollen to double the size of his other ann,

On cross examination by counsel for Greenlight My, Pietropaula confirmed that Bill Ford
is the other supervisor, He ugually took one of the trucks and Mr. Ford took the vther one. He
works 48 & crew supervisor for both Fast Wind and Greenlight. Mr, Pietropaula reviewed payroll
resords for both Bast Wind and Greenlight lsting both his name and the Claimant's for the week
of the accident. (Tab 4, 5). Mr, Pletropaula is lsied for hours on both the East wind and
Greenlight payrotls for both days. He noted that he is a sularied employee, ralker than hewly.
(n cross cxamination by sounse! for Neighborhood House Mr. Pietropauia confirmed that he has
nothing to do with the contracts. He thought that he was covered for workers compensation, He
had not done any jobs in New Jersey since they got the Delsware contract with Meighborkood
House. O cross examitation by counsel for East Wind Mr. Pistropaula confirmed that be

Y

usually uses the yellow truck whereas Bill Ford usually uses the white truek, The insulation



machine in the white truck is owned by Mr, Buller from Greenlight solutions. Mr. Pietropauia
has a routine when he comes in each day, He first checks fhe woik order board to see who the
job is for that day, then he gets the work order. Ulis boss on a Greenlight job would be Steve
Butler and his boss on Fast Wind job would be Mr. Machurski, When the accident occurred Mr.
Fictropaula fiest called Steve Butler to report it, however he could not reach Mr. Butler, so !
then called Mr, Nachurski,

Mr, Pietropauin confimmed that all the werk in Delaware that they received was from
Neighborlivod House for New Casile County jobs and First State for Bussex County jebs. He
alao confinmed that the Claimant did come 10 the shop afier the aceident, and he did ses him. He
noted that as soon a3 they saw the Claimant coming in the door, Mr. Butler jumped up and ran
out the back door. This happened scveral times. His understanding is that Grecnview

Management is o company that was set up separately by Mr. Natchurski and Mr. Butler to
oversee the Delaware operations of Basi Wind and Greenlight. My, Pietropauia alse confirmed
that a work order usually takes a whole day to complete,

Jack Sol-Church testified on beball of Neighborhood House, He began working for
Neighborhood House in September 2012 as their weatherization project manager. Prior Lo
working for Neighborheed House Mr, Sel-Church worked for the State as a monitor on Lhe
weatherization project, The project is adiministered through the Deparimenl of Bnergy. He
confirmed thal the contract with Bast wind and Greenlight had been extended for six montns
after the initial period ended in Murch 2012, {Tab &), The terms of the contracl ctherwise
remuined the same, with the standard extension Janguage. There are lhree or four other

subcontractors in e upstate project managed by Neiphborbiood House,



Mr. Sol-Church is now in charge of ensuring that they have the proper liability and
workers compensation insurance certificates for their subcontractors. Afier this incident they
now call the insurance agent listed on the cestificates to verily coverage, He is not sure whal
Neighborhood House did prior to his assumplion of these duties, Tis assumplion is that they
simply obiained the COY and reviewed it, but didn’t follow up fusther lo confirin coverage. On
cross-examination by counsel for Greenlight Mr. Sol-Church indicated he was not aware ol any
other insurance certificates that they may have received beyond the initial ones from Greenlight
and East Wind. They did have a COI effective on April 8, 2011, the contacting date. This COI
had coverage running from 7/3172010 to 7/31/2011. The original contracting period ran until
March 2012 and was extended beyond that date.

On exsmination by counsel for Neighborhood House, Mr. Sol-Church confirmed that the
contract here is typical for sub-contractors on Lhis project. There iy a parsgraph in the contract on
page 7 which indicates that the sub-contractors arc responsibie for safety and insurance coverage.
(Tab 6). He confirmed that Neighborbood House never provided any insurance coverage for this
contract, He referred to altachment C ¢o the contract which indicates that the sub-contractor
agrees {0 maiiiain worker's corapensation insurance coverage. (Tab 6). 7 his contract was signed
by Stephen Butler for Greenlight und Veronica Oliver from neighborhood house. She is Mr. Sol-
Churcl’s supervisar, Both Neighborhood House and the State had no knowledge of the injury
until lhey received correspondence [rom Claimant’s counsel in January 2013, After receiving
this correspondence they starled checking on the insurance coverage in the contracts. He Jound
out soon alter receiving this letler that Greenlight had no workers cormpensalion coverage. Mr.
Sol-Church confirmed that when he gets a certificate of liability insurance he would fook al the

dates 1 ensure they matched up and whether worker's compensation coverage is inciuded to



determine if it was a valid certificate. He then would assume it would provide coverage.
Reviewing Greenlight's COU thers is nothing on the certificate indicating thut it only provided
coversge in New Jorsey, There were no exclusions lisied, Mr. $ol-Church confivmed that he i
nol an insurance adjuster, and the people reviewing these docurnents generally div not have
insurance experience. He was also not aware thal Greenlight and Tast Wind wore using
Pelaware croplovees.

Mr. Sol-Church staled thai at the time of the initial contract his beliel was that
Neighborhood Hoeuse employees would not have made an extra phone call afler reviewing the
CO1, He's not sure exactly what they Jocked at since he was not an eroployee al that time, He
sonfivmed that a valid CO! would have the appropriate dotes, the coverage amounis, and the type
of Insurance listed, Afier this incident they do verify the residence of the employees, and they
call to double check on the COL He apreed that they should get somathing in writing verifying a
valid insurance certificai for Delaware,

Stephen Butlar testificd on betall of Greenlight. Presently he is not working, He is the
founder and & member of Creen-light Solutions, The company’s business address is in Plainfisid
Hew Jersey. His company was employed doing weaiherizetion work, Greenlight is not operating

now and only had thres jobs in 2013, Beginning iv 2008 (he vast majority of their work was o
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Mow Jersey, untll they obtained the Dstaware contract with Neighburhood House, Once
Greenkipht and Fast Wind got the conwact they put an advertisernent through Craigslist [or
employees in Delaware, and then he and Mike Machurski he would interview thern. They did teil
prosprctive employees that the job could smean work for either Greentight or Tast Wind ar both.

They do tell employess that ihey might be werking in New Jersey as well. He agreed that he may




have interviewed the Claimant, however they penerally had a standard inferview that was used
for all employees,

My, Butler and My, Nachurski formed a third company called  Greenview Management
for the ullimate purpose of merging the Delawere contract work from East Wind and Greconlight
inlo the third company. During the cowrse of the conlact with Neighborhood House Greenview
mnanagement was used as a payroll management and accounting entity. A lhe funds that they
receive from the contract would go into a Greenview Mumnagement account and then be
distributed from there. They used a service called Paychecks and Mr. Nachurski would provide
the written timesheets to Paychecks to ssue payment lo the employees, Bxpeuses were also paid
out of the Greonview aceount. He and Mike would take a draw from this account, Any prefil,
which was not very much, they would spiit 50-50. He thinks that Greenview was formed in
2012, probably around the time of the accident, Afier they started up in business in Delaware
there was one pool of employees for both companies. He agreed that the pay stub showing
Claimant working on July 2 instead of July 3 is a clerical ervor.

On cross examination by counsel for Neighborhood House Mr. Butler confirmed he
signed the coniract with Neighborhood House. He agreed that usually the subcontractors provide
worker's compensation coverage, Sometimes in New Jersey 2 peneral contractor might provide
coverage, however it was standard procedure to provide a CO} 1o the contractor. Te did bave
telephone conversation with sameone af Neighborhood Howse about nutting them on the COI as
an additions) insured.  Tle assumed that someone had reviewed the COT in onder to make this
call. Mr. Huiler indicated that be had never had to deal with an inpwred worker before this
accident. He only found out aboul the Jack of coverage whan the Claimani filed his claim. He

filled out « report alter the accident. He deall with an insurance broker and he did follow up



avout coversge in Delaware but received an ambiguous answer, They also received assurances
that the East Wind palicy was good in Delaware, After the incident he reviewed the inswance
policy with the assistance of his broker and they determined thal the policy did not cover his
employees in Delaware. On oross examination by Easi Wind’s counsel Mr, Butler confivmed that
he was the soke member of Green-light Sohiiens. He maintained o scparate account tor {jreen-
light Solutions. The money that they generated from the Neighborhood House contract was split
and fuoneled ihrough Greenview. He also confirmed that Fast Wind has a separate business
address in New Jersey, He agreed that he did have some authority o sign certain documents like
work orders on behalf of East Wind, Mr, Batler confirmed that the jub that Claimant was on
when he was injured was a Greentight job, In 2013 he did have a workers comp policy for
Crreenview, however the process of merging the companies was never fully complated.

On cross examination by Claimant's counse] Mr. Butler agrzed that the contracl with
Neighborhood House was extended in 2012 and continved in full foree. He agreed (hat the
confract specifics the local laws and regulations in Delaware apply. He agreed that he slready
had a worker's compensation policy in New Jersey and had never done work prior to this
contract in Delaware. He made a couple of calls to his broker to find out i his policy in New
Jersey would cover Delaware. He stopped doing business with his broker afler this insident. Mr.
Butler thought that his NMew Jersey policy covered residents of other stafes. Mow he knows he
pecded a special rider to the inswance policy for coverage in Delaware. Initially the broker scnt

him to the Department of Labor website for coverage information, Mr. Butler noled that

Neighborhood louse would randomly determine whe would get the jobs between Haal Wind and
Greenlight, They would e-mail the job orders 1o them. He agreed that they wete petting more

work orders by baving two scparate companies, L-mails that came in wilh work orders wers

fan



addressed o both Bast Wind and Gresnlight, but cach work order would be separsle by
company, Mr Butler noted that Neighborkood House was aware afl the two compsny
arrangement. Jle apreed also {hat both he and My, Machurski would sign each other's work
orders,

Michne! Machureki testified on behaif of East Wind. He is & general contractor and owner
of Fast Wind Enterprises. He lestified that there was never any werger into Creenview
Managetaent. He and Steve Builer where the management leam but Bast Wind and Greenlight
were o remain separale. Greenview was sel up to handie the Delaware business only and Lhe
other fwo companies would continue as separate entities. They had limited authorily 1o sign wirk
orders on behalf of the other company, however when it came to contracts both he and Steve had
to sign for themsslves. Both companies also have separate bank accounts vith no access by the
other company. Both East Wind and Greenlight had scparate businuss licenses, He confirmad
that the employees could work for eithar Basl Wind or Greentight,

On examination by counsel for Greenlight Mr. Nachurski confivmed that they had one
office in Delaware. Bach company bad fts own fax which was essentially an o-Fax that wenl 1o
their c-mails through a New Jersey number, They did share g bookkeeper for Greerview
Management for accounting purposes. When they hired Delaware employees it is accurale 1o s4)
they could work for either Greenlight or Bast Wind, On examination by counzel for
Neighhorhood House he confirmed that East Wiad also did work in Pernsylvania. Mr. Nachurski
did find out that his New Jorsey policy did not cover his work in Pennsylvania, He found oul in
December thai he needed lo get a specific Delaware polioy, His agent initiaily told hing in July
that he wauld he covered for the Claimant's injury, Mr. Nachurski indicated that he siopped

working in Delaware about (wo months age because of 4 slowdown, They weren't making any



maoney o justify the continuing cxpenses. On oxamination by counsel for Claimant he confiemed
that Bast Wingd had Delaware enuployees at the time of the initial contract with Neighborkood
House. When they got the contract ke dido't have Delaware employges, so he didn't believe thal
Neighborhood [House knew where his employecs resided, On cross examination by counsel [or
Greenlight Mr. Nachurski confirmed that they obtained a new COL e reviewed one for
Creenview managernent but he only submitted one for East Wind, Greenview siut down afler

several payrolls in Janwary of 2013, He confirmed that sach company had handled its own taxes.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Delaware Workers® Compensation Act states that empioyees we entilled o
compensation “for personal injury or death by accident arising owl of and in the course of
employment.” DEL. CODE ANN. tit. 19, § 2304, Because Claimant has filed the current petitions,
tie has the burden of praol. Dep. CobE ANN. tit, 29, § 10125(c). Therc arc two issues for the

Board to consider in this mater. The | whether Weighborbood House is Bable to provide
insurance coverags to the Clamant for his injuwry due to the uninsured status ol the
subcontractors, Fast Wind and Greenlight, See, 19 Del € § 2311 (a)(8). The second issue s the
erploymni refationship between Claimant and Last Wind/Greenlight. In other words, who was
Claimant's employer at the time of this aceident, and whather theve was any jeint empleyment
velationship between Claimant, Bast Wind and Greenlight. See, 19 Del C § 2354.7 Based on the
applicable law and evidence presented the Board finds that Claimant was an employee of
Greenligit when this aceident coourred and that Claimant had a dual or concurrent employment

refationship with Greenlight and Fast Wind, Further the Board finds thal Neighborhood House
g

*There i3 e dispute among the parties thit Claimant was.an employee ol Groonbightand Bast Wind, suther the issue _
is limited to whether he was working as a joint or concorrent employze on the date of the ascident,

112



failed 10 peeform the due diligence required by seclion 2311 and must therefore provide worker's
compensalion insurance coverage o the Claimant lor his injuries sustained in the aceident on
July 3, 2012,
Empleyment Relationship
The Workers® Compensation Act has established thal an injured employee may be
entitled to compensation by two of more employers, 19 Del € § 2354, Where more than one
eruploymsug relationship is fourd 0 be responsible for 8 work injury, the muliiple employers are
ali obligated to coniribute Lo an injured worker's compensalion, Huch contiibution waould he in
proportion lo cach employer’s “wage lability to such cmploeyee, regardiess of for whom sueh
eroployee was sctuaily working at the time of the injury.” fd. To explore the putential of joint
croployment it is first necessary to define the ferro, Accerding to Larson’s freatise, Workien's
Compensation Law:
Joint employment oceurs when a single employes, under
contract with two employers, and under Lthe sirmullaneous
control of both, simultancously performs services for botk
employers, and when the service for cach employer is 1}
same as, or is closely related Lo, thal {ov the other, Insuc
f case, both employers are liable for workmen’s comps r'L.a'lL.\*
3 Largon's Workers® Compensation Law, § 68.01, (2000).
An employes can also be in the coneunient graploy of two or more employers, however in

B

dat instance the employers do not share lability for worker’s compensation benefits, These

types of employment and section 2354 have been interpreted by the Deluware Supreme Cour in

the Mazzetli case, which iy directly on point, and contrals the Board's finding, in this ratier. 4

Mazzetii & Sony, Inc. v. Joseph Ragffin and Fivst State Masonry, e, 437 A2d 1126 (Del, 19813,
The Court set forth three criteria to delesming when a joint eioployment relationship exists;

(1) the crployee is under the simultancous coidrol of both employers; and



(2) the L,mpmvc«v performs the work simaltancously foy both employers; and
(3) the services o work performed is the same or substantially similar.

14 al 1123-1124. A dual or concurrent smployment relationship exists when the employee’s
services are clearly severable between the cmploywrs. In olher words the employers act
independently and the etaployee performs work {or one employer al a given time, The work time

and services are clearly aliocated to each employer. 1 The evidence presented in this case
clearly dervonstrates a concurrent employment redationship. The Claimant and several empioyel
witnesses all festified that the job where the Claimanl was injured "vw\s a Greeplight job.
Claimant’s supervisor on site, My, Dietropanla testified that he was workiog for Greenlight at the
time. He also testified that the work orders from Neighborhood House would come i assigned 1o
cither Greenlight or Fast Wind, The work order submilted into evidence (1ab 11} ciearly denotes
Green-Light Solutions. The owners of these comparies essentially confivmed that the jobs were
separate, the pay rolf was separate and the job on the day in question was & Green light job, Thus
most, If not all, the evidenee poinis to clearly scparable, but coneurrent employment in this case,
Consequently, the Board finds that Claimant was an employee of Greenlight and not Hast Wing
when this acetdent occwrred,
Section 2311 itability

The Board already determined thai Claimant’s employer on the date of the accident,

Greenlight, had no warker's compensation coverage for employees working in Delaware,
5 £ ]

Gregory Seott Qtter v, Greenlight Solwions, Inc., (Del. IAB) Hearing No, 1385184 (Qelcbes
2012). Greenlight had entered into a coniract (1'sb 6) with Meighborhood House to perfonm attic
; \ i o o BT

msulation projects. Neighborhood House as the general contractor on this projects recpiired

sursuant to seotion 2311, 1o ensura that wli their sub contractors cary velhid worker's
I

3 peighborhood 1ouse [is the delinilion of a contaclor purssant to Chy. 28 Titke 38 of the Belaware Code,
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compensation coverage,  2311aYS). Failure 1o properly verify coveraps may result jn lhe
goveral contractor providing nsurance coverage fov en employee of a sub contractor, Upos
entering into the contragt in question Greenlight submitied a COT that purnoried (0 show vaiid
worker's cowmpensation coverage Tor the dales in question. Neighborhood Howse contends thal §
fulfilled it5* due diligence by obtaining a valid COI and therefore it should not be fiable fo

cevernge in this case. Several parties have cited the Cordero case, which essentiully siands for
the proposition that a contractor does not have a continuous duly to verify thal propec coverage is
i foree during the contracting period. ‘Rewben Cordero v Gulfstream Development Carp. and

Delaware Siding Ca., 2011 Deb8uper. LEXIS 556 (November 30, 20113, «f"d 2012 Del

LEXIS 598 (Del, November 20, 2012). The disunction with Cordero is that the initial CO was
valid and the sub contracior let the coverage expire, whercas in this case the issue is whether the
contraclor sonducted sufficient due dmgcmc te ascortain the validity of the COT al the owset o
the contract, The Court in Cordero dees malke the point that the general contracior docs not have
a daty beyond verifying that the COU is valid ou its’ face, Cordsro v Gulfsieam Lavelopmani
Cosp, and Deloranare Siding Co,, 56 A3d 1030, 1038 (Del. 2012).

This brings us back o whether Neighborhood House verified that the COT provided by

iz

veenlight was valid proof of coverage under the staiute, Neiphborhood House argues correctly
gd | 5 & b

as no further duty beyond verifying that ihe CO1 i valid on i1y Tuce, Jdat 1038, Section

RS imposes a “good faith duty upen a contractor to “verily” s subconiracior's workers'

compensation insurance coverage by exercising “due dilipenice”™ Corders wt 134 The

Supreme Couri poinied out, however, That the decision below did pot deline e stope o
requirements. fd at 1034 (Fr 10), Claioant argies that on itg” face the CO should have rufsed o

concern because of the numercus connections 0 New Jerasey, ke the business address and the

Lo



carvier, New Jersey Camally Company. As it wnad out the COLis valid for coverage in N but
not in Delaware,? The statate provides thai

“Any conlracting entity shall obtain from {a] subcontractor .. &

certification of insurance in force ander this chapter. 1F the contracting

eolily zhall fail to do so, the ¢ "miraumb ity . shall be deemed W ingure

any workers' compensation claims arising voder this chapter,

19 Ded 0§ 2311{a){5). The key for this case is thar the COI must provide worker’s
compensation coverage under the Delaware statute. Consequently, the Board decision in
Lstevany is on point here, In that case the subcontractor hed insurance coverage which was valid
only in Penusylvania and the Board ruled that the general contracior failed to verify valid
coverage pursuant o 19 Dell Code Chp. 23 and had 10 step in and provide coverage le the
claimant, Esigvam v. Marcele Sivs, d/b/a Girafa Construciion and WA Company, e,
(Del JAB)Y Hearing No. 1343877 (lanuary 7, 2610} See alvo, McKirby v A & & BUTLDERS,

NG, 2009 WL 713887 (Del.Super)). Consequently the Board finds that Meighborhood Fouse
failed 1o obtain a CO valid for voversge in Delaware and s required to provide insurance
coverage for the Claimant in accordance with section 2313{2)(5).

I swim, the Board finds that Clalimant sustuined a corapensable work injury while in the
course anid scope of his employmenl with Gresnlipht, an uninsured employer ul the time of the
accident. Vurther, Nelghborhood House ay the peneral contractor will provide workers
compensation insurance coverage for the Claimant. The petitions against Greentight and

Heighborhood House are granted and the petition against Bast Wind is denied,



Attorney fecs

A claimant who is awarded compensation is entitled to payment of a reasonable
arlorney’s fee “in an ameunt not to exceed thirty percent of the award or ten times he averapy
weekly wage in Delaware as announced by Lhe Secvetary of Labov al the Hime of the awurd,
whichever ie smaller,” 1% Dei ., & 2320010)4),  An award of compensaticn is defined as a
change in position which is favorable to the Claimanl and may be a pon-monetary awwd, §
2320(10)a), See, Acme Muarkets, e v, Fry, 587 A2d 454 (Table), 1991 WI. 22370
(Del.Supr), citing, Willingham v. Kral Music, Inc., Del.Buper,, 505 A.2d 34, 36 (1985). At the
hearing Claimant’s counsel admitted that an attorney fee may not be due in this type of case, e,
determination of employment relationship and noted a recent Board decision ou this issue where
fees were not awarded. In the MceVeigh case the Boand held a legal evidentiary bearing to rule on
the issue of employment relationship pussvant to section 2331, The Board ruled in the
Claimant’s favor and determined that the genersl contraclor must provide coverage, much like
this case; however an award of sltorney fees was deferred to the bearing on the merils, Cameron
McVeigh v, ASH Consiruction, Inc., efal, (DclIAB.) Hearing Nos, 1375126, [373415 and
1375416 (March 21, 2012).  The procedural posture of the instant case i3 very different. Here
the Board has raled on the merits of the DCD Petitions and there is no futwre heoring.
Consequently, an award of attorney fees is appropriate in this ease.

In deiermining an award of allorney’s fees, the tricr of fact nst consider the Tactors
outiined in General Motors Corp. v Cox, 304 A2d 35, 57 (Del. 1973), such as the time invelved
in the presentetions, [ees customarily charged in the Jocality, the nature and length of the
professiona) relationship with Clatmant, and the atiomey’s experience/reputation. Claimant's

counsel represenis that his fee artangewnent with Claimant is on a contingeney basis,  There has



been no indieation that tees or expenses have been, or will be, received by Claimant from any
other source. Claimant’s counsel submitted an affidavit aliesting that he spent approximatly
thirty five {35) hours preparing for the current hearing, which lasted approximately lbree (3 )
bovrs, While this case did not require the retention and testimeny of expert wilngsaes, counsel's
office prepared a notebook of perlinent exhibits to assist with lay witnass testimony. Claimant’s
counsel indicated that his time on this case has precluded him From working on other cases in his
office. Counsel has been admitted to the pragtice of law in Delawwre since 1989 and is very
experienced jn workers” compensation, a speciatized arsa of the law, His firm’s resociation with
Claimant began on July 10, 2012, The issue in this case was of above average comipiexity in
oature. 1t does not appear that there were any unusual time limitations imposed by the Claimant
ar the cireumstances swrrounding the case, Claimant’s counsel has also indicated thal Empioyer
has the abilily {o pay an award. Counsel’s atfidavit was submitted without abjection.

Taking into consideration the fess customarily charged in this locality for such services
as were rendered by Claimant’s counsel and the Factors set forth above, the Board finds that ar
altorney’s fee in the amount of $6000.00 is appropriste, In the Bomrd's estimation, this lee takes

into sccount the vahie of obtaining worker's compensalion insurance coverage for the Claimant

following a prior mbing that the Bmployer, Green-Light Solulions, was uninsured.

STATEMENT OF THE DETERMINATION
For the reasens stated above, Clalmants Petition 0 Determine Compensation Due
against Green-Light Solutions {s herehy GRANTED.  Claimant's Pelition 1o Determine
Compensation Due against Neighborbood House s GRANTED, Claimant's Petition (o

Jeterniine Compensation Due against Bast Wind Enferprizes is herebhy DENIID,
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BEFORE THE INDUSTRIAL ACCIDENT BOARD
OF THE STATE OF DELAWARE

JULIO GARCIA TRUIJILLO,
Claimant,
Hearing No. 1419959

v

ATLANTIC BUILDING ASSOCIATES,

N’ N’ N N N N N N N

JULIO GARCIA TRUIJILLO,
Claimant,
V. Hearing No. 1419958

GASTON SANTOS BAUTISTA,
d/b/a SANTOS CONTRUCTION, LLC,

N N N S S N N N N

DECISION ON PETITIONS TO DETERMINE COMPENSATION DUE
Pursuant to due notice of time and place of hearing served on all parties in interest, the

above-stated cases came before the Industrial Accident'Board on March 28, 2016, in a Hearing
Room of the Board, in Kent County, Delaware. The Board required additional time to review
the many exhibits, the parties’ respective legal arguments, as well as the relevant case law. The
Board’s deliberations ultimately concluded on March 30, 2016.

PRESENT:

WILLIAM HARE

PATRICIA MAULL

Kimberly A. Wilson, Workers’ Compensation Hearing Officer, for the Board
APPEARANCES:
Tara E. Bustard, Attormey for the Employee

Andrew J. Carmine, Attorney for Atlanitic Building Associates/Carrier



NATURE AND STAGE OF THE PROCEEDINGS

On August 10, 2015, Julio Garcia Truyjillo (“Claimant”) filed multiple Petitions to
Determine Compensation Due (“DCD™), alleging that on April 9, 2014 he injured his low back
while performing framing work on a construction site in Millville, Delaware. The accident
allegedly occurred while Claimant was performing work for Gaston Santos Bautista d/b/a Santos
Construction (“Santos™);' Santos either worked directly for or was subcontracted to perform the
work by WVM Construction (“WVM?”), whom Atlantic Building Associates (“ABA”) had
initially subcontracted to do the framing.

A Petition for DCD was also filed against Santos, with IAB No. 1419958, which was
duly noticed for hearing on March 28, 2016. Although Santos was timely noticed of the hearing
date, time and location to the company’s last known address, no one appeared on behalf of
Santos, nor did Gaston Santos Bautista appear.

Claimant filed another Petition for DCD regarding this accident against ABA (IAB No.
1419959), which was also scheduled for a hearing on March 28, 2016. In relation to his petition,
Claimant asserts that the insurance carrier for WVM (Liberty Mutual) denied coverage during
the period of the alleged injury; therefore, Claimant maintains that ABA is liable for Claimant’s
workers’ compensation injury under title 19 of the Delaware Code, section 2311. ABA contends
that it satisfied section 2311 by obtaining a valid certificate of insurance (“COI”) from WVM
including the alleged date of injury. Claimant counters that ABA did not meet its statutory

obligations because while the insurance coverage was valid, it only applied to workers and work

' A second Petition for DCD was filed against Santos, with IAB No. 1419958, and noticed for hearing on March 28,
2016. Although Santos was duly noticed of the hearing date, time and location to the company’s last known
address, no one appeared on behalf of Santos, nor did Gaston Santos Bautista appear. The Board notes that
Claimant also filed Petitions against WVM, Melvin L. Joseph Construction and Miller & Smith; those petitions were
not scheduled for March 28, 2016 and thus, did not receive proper notice of the instant hearing. Thus, due to a lack
of notice, the Board makes no findings in relation to those parties.

to



accidents in the State of New Jersey. In this way, Claimant argues that ABA failed to use due
diligence to research whether the coverage was actually valid in Delaware.

A hearing was held on Claimant’s Petitions against Santos and ABA on March 28, 2016.
The Board required additional time to review the many exhibits, the parties’ respective legal
arguments, as well as the relevant case law. The Board’s deliberations ultimately concluded on
March 30, 2016. This is the Board’s decision on the merits of Claimant’s Petitions.

SUMMARY OF THE EVIDENCE
, arepresentative of ABA, was called to testify by Claimant. She confirmed
that ABA had subcontracted WVM to provide some framing work at a construction job site in
Millville, Delaware. In relation to the subcontract, AVS Insurance Agency (an insurance broker)
provided ABA with a certificate of insurance indicating that WVM had valid workers’
compensation insurance.

Mrs. Garufi admitted that she had not researched any further to make sure that WVM had
workers’ compensation coverage that specifically applied to work in Delaware. She explained
that the COI form she received showed valid insurance coverage during the applicable period of
time, with a valid policy number and amount of insurance coverage for workers’ compensation
purposes.” Mrs. Garufi admitted that the COI form did not state to which states the coverage
extended or did not extend, however. She admitted that there is no mention of Delaware
coverage, nor any other state, on the form. Mrs. Garufi explained that no COI form she has ever
seen indicates on the form what states the coverage extends to, including this particular form.
She also explained that frequently the insurance coverage is not limited to work in just one state;
often there is an “all states” type of endorsement.

? A packet of exhibits was marked into evidence as Joint Exhibit #1 by the parties. The COJ form was located under
a tab for “Exhibit G within this exhibit,
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Mrs. Garufi testified that she had never dealt with the AVS Insurance Agency (*AVS”)
broker before. She had no knowledge that the company’s website indicates that it services New
Jersey and Pemnsylvania.’

Mrs. Garufi further admitted that she had not gone onto the Delaware Department of
Labor (“DDOL”) website to research whether WVM had insurance coverage specific to
Delaware. She explained that she did not know about this tool. Mrs. Garufi testified that she did
receive a copy of the Delaware business license for WVM Construction, however. This was
received before WVM began performing work for ABA; ABA would not have allowed the
company to work otherwise. The copy was located right on the State of Delaware’s website.
Mrs. Garufi testified that she asks for a copy of the business license from every subcontractor.
She either looks it up or asks for a copy, but one must be received before work starts. She needs
it in order to make deductions from the company’s gross receipts.

Mrs. Garufi testified that she believes that a company who is a non-resident subcontractor
must provide to the State of Delaware proof of workers’ compensation insurance as well as a
bond in order to work within the State of Delaware. Mrs. Garufi thought that by making sure
that WVM had a Delaware business license, she also essentially made sure the business had
proved to Delaware that it had‘ workers’ compensation insurance. She testified that she believed
that if the proof provided by a subcontractor was good enough to pass these checks by the State
of Delaware, it should also be good enough for her. Mrs. Garufi agreed that she believed that by
making sure that WVM had a valid Delaware business license, this also meant that there was
workers’ compensation coverage as well. She reiterated that if Delaware received what it needed

and then said that WVM could perform work in the State, she believes this to be sufficient. Mrs.

3 A copy of this from the AVS website appears under Tab Exhibit T of Joint Exhibit #1.
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Garufi denied seeing WVM'’s actual application for a Delaware business license, however.* She
clarified that she does not believe that this application would be available to her.

Mrs. Garufi agreed that a person named Valtenir Pereira appears to have filled out the
application form on behalf of WVM. She also admitted that while the application appears to be
five pages long, it does not seem that the form was completely filled out by Mr. Pereira or that
the State of Delaware had asked for the additional missing information. She admitted that, Mr.
Pereira does not appear to have filled out the application’s “Non-Resident Contractors” section.
For example, he did not indicate whether or not he intended to subcontract, or give any
information in regard to providing a bond, insurance contracts or insurance coverage.

Mrs. Garufi testified that ABA is located in Bishopsville, Maryland; because this is out of
the State of Delaware, she testified that she can only go online and verify that there’s a valid
Delaware business license. That is all that she is able to find out. If she can find a valid
Delaware business license and has a COI in hand, she goes no further in researching coverage.
She reiterated that she knows by experience with subcontractors that in order to receive a
business license to perform work in Delaware a bond and proof of workers’ compensation
coverage needs to first be supplied. Mrs. Garufi confirmed that a copy of WVM’s business
license for the year 2014 (a copy of which was included within the Joint Exhibit #1, at Tab
Exhibit N) is the only evidence she personally viewed beyond the COI and contract itself, in
terms of subcontracting WVM for the Millville project.

Mrs. Garufi testified that she has never met Mr. Pereira. She only dealt with Gaston
Santos. She does not believe that she was actually introduced to him, however; most of the
subcontractors that work for ABA are introduced to Mrs. Garufi’s husband or her brother in law

* The application was under the “Exhibit J” tab of Joint Exhibit #1 A subpoena by Claimant's counsel directed to
the State of Delaware for this application was included.



while they are working in the field. Mrs. Garufi never goes into the actual construction field.
Shé believes that others from ABA probably met with Mr. Pereira in the field. Mrs: Garufi just
writes the checks and gets the paperwork together. To Mrs. Garufi’s knowledge, Mr. Pereira and
Mr. Santos are cousins.

Mrs. Garufi agreed that Mr. Pereira, who is the owner of WVM, also signed the
“Standard Agreement Between Contractor and Subcontractor” (“WVM Subcontractor
Agreement”) with ABA in March of 2014 that indicated that he must have Delaware insurance.
Because he signed the contract, Mrs. Garufi presumed that Mr. Pereira was aware that if he
would be working in Delaware, he needed to have insurance that covered Delaware work.”

Mrs. Garufi admitted that there was no mention of a specific “project location” in the
WVM Subcontractor Agreement. She clarified that she had not hired WVM as a subcontractor
for one particular location; ABA works with many builders within and outside of the State of
Delaware. A certificate of insurance is not gotten for every specific job performed in Delaware.
That is not something that is standard or normal practice in the industry.

Mrs. Garufi testified that she issued payments for work performed by check to WVM
Construction or Valtenir Pereira d/b/a WVM Construction® and placed them in the hands of

Gaston Santos, as an employee of WVM.

5 Mrs. Garufi testified that she was not present when the contract was signed. Mr. Pereira signed the contract on
behalf of WVM. This contract is under the Exhibit B Tab in Joint Exhibit #1. The relevant language is found on
page 8 and reads:

“19. Until completion and final acceptance of the Work, Subcontractor shall

carry public liability and property damage insurance in the minimum amounts required by the

Contract Documents and State Law, and also such employer’s liability or workmen’s

compensation insurance as may be necessary to insure the liability of the parties hereto for any

injuries to the Subcontractor’s employees...Subcontractor shall furnish Contractor certificates

of the insurance required hereunder and a copy of each lost-time accident report made to

Subcontractor’s insurance carriers...”
6 Mrs. Garufi testified that she initially issued the check to WVM Construction but was then told to issue checks in
the future to Valdemir Pereira d/b/a WVM Construction. Checks were issued in this regard on April 10", April 17,
April 25" and April 28, 2014. Copies of these checks are located in Tab Exhibit A of Joint Exhibit #1.



As to how she leamned of Claimant’s alleged work accident, Mrs. Garufi testified that she
recalled getting a medical bill that had been sent to ABA’s office. She thought that he might
have fallen off of a roof, but was unsure.

Mrs. Garufi explain.ed that she hired WVM as a subcontractor on behalf of ABA. That is
the only subcontractor she hired, though she conceded that Claimant had apparently performed
work for the subcontractor. Once she received the medical bill, she called WVM’s insurance
company, Liberty Mutual. She advised Liberty Mutual that she was not sure if they knew of an
incident, but that the primary coverage triggered would have been that of the employer of the
person who fell. Mrs. Garufi testified that because she only hired WVM and not Claimant, she
does not believe that ABA’s insurance should be involved.

Mrs. Garufi denied ever telling Rebecca Colabaugh that she knew that WVM only had
provided a New Jersey COIL She explained that she could not tell by looking at the COI
provided to her to which state or states that the coverage extended. Likewise, she also is unsure
which states WVM’s Liberty Mutual policy covers. To Mrs. Garufi, the person located in New
Jersey representing AVS who provided the COI to Mrs. Garl;;ﬁ in Bishopville, Maryland should
have questioned or alerted that New Jersey coverage would not be sufficient, even if there was
no knowledge that Delaware was even involved.

Mrs. Garufi agreed that ABA frequently deals with subcontractors that are not in
Delaware. She admitted that she had not asked for something in writing from Mr. Pereira/WVM
to verify that the subcontractor had valid Delaware workers’ compensation insurance. She
explained that she had never had an issue come up like this before; she now asks for this type of

verification. Mrs. Garufi did not realize that a subcontractor would not have workers’



compensation insurance that is valid in a state in which they are performing work. Mrs. Garufi
always now calls to verify this, in the interest of caution.

ABA’s counsel next questioned Mrs. Garufi. ABA has been incorporated since 2005.
The company performs both residential and commercial construction work within Maryland,
Delaware, New York and New Jersey. The nature of the business is that work often crosses over
state lines. At the project location where Claimant was allegedly injured, Miller & Smith were
the builders of a community, and they subcontracted ABA, who then subcontracted WVM.

ABA has a steady stream of about 15 subcontractors throughout the year. It falls on Mrs.
Garufi to make sure the paperwork is in order with the subcontractors, including routinely
obtaining COIs, which is a common practice in the construction field when using subcontractors.
Mrs. Garufl also makes sure to obtain a copy of the business license for ABA’s potential
subcontractors. She agreed that sometimes ABA acts as the subcontractor, when a general
contractor hires the company for work.

Mrs. Garufi agreed that there is nothing on WVM'’s COI to specifically indicate Delaware
coverage; however, this is the same in regard to ABA’s COI. Further, beyond just listing the
business address, to her knowledge, there is typically never coverage state(s) indicated on COls,
She confirmed that all of the COIs received by ABA between May 2013 and March 2015 do not
appear to specify the states to which the insurance coverage extends or excludes.’

Since Mrs. Garufi has begun calling to make sure that the subcontractors are covered in
the state where the work is being performed, if they are not covered in the proper state, she
advised them that a policy needs to be gotten in the applicable state. Often, it takes a month or

more for this to happen. Some other subcontractor is then likely be hired instead, because it is

7 Twenty-seven COls are contained in Joint Exhibit #1, Tab Exhibit H.



not practical to wait. The new subcontractor would also have to be properly vetted, however. It
is a longer process.

Mrs. Garufi confirmed that the Subcontractor Agreement with WVM required that the
subcontractor (WVM) provide insurance that complies with the governmental authority with
jurisdiction over the work. She agreed that she believes that it would have been obvious to both
Mr. Pereira and Mr. Santos that the work they were performing was in Delaware. No one had
ever indicated any concern to her over whether there was valid Delaware workers’ compensation
coverage during the execution of the contract.

Mrs. Garufi testified that she did not see any red flags at all in regard to the COI. Since
she had the COI and viewed the WVM’s Delaware business license, she was comfortable that
there was valid workers’ compensation insurance to cover the subcontracted work. Further, she
noted that she was writing checks to the company name as opposed to a person, which also made
her feel at ease.

Mrs. Garufi admitted that, on the copy of the application for WVM’s Delaware business
license, it appears that Mr. Pereira checked “No™ in response to a question asking “Will you have
employees that work in Delaware, or withhold DE state income tax from DE residents that do
not work in DE?”* She reiterated that she did not see this application and does not really know
what the subcontractors tell the State of Delaware in order to get a Delaware business license.
Mrs. Garufi reiterated that she is unsure whether the State of Delaware would provide her a copy
of the actual application for a business license.

Mrs. Garufi denied telling Rebecca Colabaugh, Liberty Mutual’s adjuster, that she knew
that WVM only had provided a “New Jersey Certificate of Liability Insurance.” She testified
that there was no way she could have ever said that, as there is no such thing as only a New

¥ The application is marked as Tab Exhibit J under the Joint Exhibit #1



Jersey COI. For example, ABA is covered in Maryland and Delaware in terms of workers’
compensation insurance, but the COI does not actually say so. From her experience, one cannot
look at a COI and see which state(s) are covered because coverage states are not listed on a COL
Further, Mrs. Garufi does not receive a copy of any insurance policies themselves.

Mrs. Garufi testified that her reason for speaking to Ms. Colabaugh was just to inform the
insurance company that there had been an accident; she feared that the accident had not been
reported when she received the bill. She could not recall if Ms. Colabaugh had told her that
Liberty Mutual would not cover work accidents in Delaware.

The Board next questioned Mrs. Garufi. Mrs. Garufi agreed that she would not know if
the subcontractor had lied in terms of having workers’ compensation coverage or had
misrepresented something in getting a Delaware business license.

She agreed that the COI she received appeéred to be valid; it was sent directly to her from
the insurance agent. Mrs. Garufi reiterated that because a New Jersey insurance broker sent the
COI form to her in Maryland, she is not sure why the broker would not have questioned whether
the work was to occur outside of New Jersey.

Claimant next testified on his own behalf.” He met Gaston Santos in April 2014 through
of friend, Juan Carlos. Mr. Santos hired Claimant to perform framing work. The building
Claimant was working on was in Delaware. Mr. Santos had not had Claimant complete any
paperwork upon hire. Mr. Santos verbally advised Claimant he would pay him $12.00 hourly to
perform framing work. He began working for Mr. Santos about two weeks prior to the work
accident. Claimant only brought his own tools to the site.

Claimant described that on April 9, 2014, he was working for Santos on a very big

construction site in Delaware. He had been working at this same site for approximately two

? Claimant testified with the assistance of a Spanish-language interpreter, Richard Lardi.
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weeks. There were workers everywhere on the site. Claimant could recall seeing a truck that
said “Atlantic Builders” on the side. On this day, Claimant was working on some headers above
doors and windows of the building. He was cutting wood for Mr. Santos when he got a call from
Juan Carlos. Juan Carlos told Claimant that he needed help installing some gable block.
Claimant arrived to help and began working on the second floor of the building. At one point
when Claimant went to grab the block, he stepped on a piece of plywood. The plywood slipped
and broke, and Claimant ultimately ended up falling from the second floor to the ground while in
a sitting position. He hit his rear end on the ground.

After the injury, Claimant thought that someone named “Ricky” called for an ambulance.
Claimant was taken to a hospital in Lewes, Delaware. Once there, Cléimant was informed that
he had fractured his vertebrae and crushed two disks in the incident.

Claimant talked to Mr. Santos after the accident and he had assured Claimant he would
help him out and pay all of his medical bills, but he has not paid for anything to date.

On cross examination, Claimant agreed that he had not asked Mr. Santos if he had
workers’ compensation insurance in Delaware prior to starting work for him. He explained that
that is not something that is typically asked. Claimant had also not asked Mr. Santos about
which town or state he would be working in prior to accepting the job. He just had wanted to
work, was offered a job and took it. He was not considering the paperwork aspect of working.

The Board next questioned Claimant. Claimant reiterated he had not been given any
forms to fill out when he began working for Mr. Santos. He was also paid only in cash.

On redirect examination, Claimant agreed that Mr. Santos had paid him for his first week

of work. The work in question was performed at a construction site in Millville, Delaware.
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next testified on behalf of Claimant. Mr. Diaz was working on
‘the same construction site as Claimant on April 9, 2014, He was also performing framing work.
Mr. Diaz was employed by someone named “Antonio,” and is unsure of Antonio’s company
name. Mr. Diaz could recall Mr. Santos’s company working on the site that day. He did not
know Claimant prior to working with him on this site. Claimant had been performing framing
work on the house next door to the house that Mr. Diaz was working on at the time of the injury.
Mr. Diaz had not witnessed the accident.

At one point, Mr. Diaz noticed that Claimant was lying on the ground, facedown. Since
Mr. Diaz was the only one nearby who spoke a little English, he talked to Rick, the brother of the
owner of the company. Mr. Diaz thought that Rick worked for ABA, but was unsure. Mr. Diaz
told Rick that he thought that Claimant had fallen from the second floor and hurt his hip. Rick
called 911. To Mr. Diaz’s knowledge, Claimant had not returned to work at the site again after
the accident. He thought that, despite the accident, the rest of Mr. Santos’s crew had returned to
work for one more day afterward.

On cross examination, Mr. Diaz testified that he did not think that the crew that was
working with him had worked in Delaware prior to this job. He had not seen Mr. Santos
working in Delaware prior to this, but had seen him and his truck before at a Delaware gas
station.

Mr. Diaz worked with Claimant for about a week prior to the work accident.

The Board next questioned Mr. Diaz. He denied ever having worked for Gaston Santos

Bautista or his company.



, an adjuster from Liberty Mutual, testified by deposition on behalf of
Claimant.'® She has been employed by Liberty Mutual as a senior claims specialist for almost
four years. Mrs. Colabaugh handles newer accidents and manages workers’ compensation
claims. She is involved in communicating with all of the parties.

Ms. Colabaugh testified that WVM had a contract for workers’ compensation insurance
coverage with Liberty Mutual that was effective in April of 2014. The policy coverage was
applicable to the state of New Jersey only, however. Ms. Colabaugh is unaware of WVM ever
having a Liberty Mutual policy for coverage extending into Delaware.

Ms. Colabaugh testified that on April 11, 2014, Linda Garufi contacted Liberty Mutual.
Mrs. Garufi had apparently reported this claim to Liberty Mutual’s screening unit. Before this,
to Ms. Colabaugh’s knowledge, no one had called in to verify that this insurance policy extended
to the state of Delaware. Ms. Colabaugh had not spoken to Mrs. Garufi during the initial call;
once she received the file, however, she called her directly a few times.

Mrs. Garufi advised Ms. Colabaugh that she had reported the claim to Liberty Mutual
under the presumption that WVM was the owner. She also told of what she knew of the
accident, essentially that Claimant had fallen to the ground while framing a house. Ms.
Colabaugh requested a copy of the contract between WVM and ABA. Other than that, Mrs.
Garufl had indicated that she had a COI showing coverage in New Jersey for WVM. Mrs.
Garufi did not provide a copy of the COI and Ms. Colabaugh has never seen it. She is unsure
how Mrs. Garufi went about obtaining the COI from AVS Insurance Agency, which was dated

March 3, 2014, but knows that it can he gotten.

'® Ms. Colabaugh’s deposition was marked into evidence as Claimant’s Exhibit #]



Ms. Colabaugh conducted an internal investigation in regard to the incident involving
WVM Construction and Claimant. This entailed reviewing information to determine if the New
Jersey policy would apply to this Delaware accident.

The only information Ms. Colabaugh had in regard to who employed Claimant at the
time of his accident was that Claimant was in contact with someone named Gaston Santos during
his employment. She had received information, possibly from the general contractor (ABA) that
Claimant was hired by Gaston Santos, who was employed in some capacity by WVM
Construction. Ms. Colabaugh had never personally spoken with Mr, Santos. She did inquire
with Mr. Pereira, the owner of WVM, by email. On April 30, 2014, he advised that he knew
Gaston Santos, but that he was a “former employee,” Mr. Pereira also indicated that it had been
more than forty-five days since Mr. Santos worked for WVM. Ms. Colabaugh had no further
contact with Mr. Pereira, as he failed to further respond to emails or phone calls.

Ms. Colabaugh also spoke with a representative from Westco Insurance in regard to this
matter on April 15, 2014. The representative indicated that they had received a claim filed by
ABA, but that they advised ABA that there would be no coverage for Claimant through ABA
either. He was never an employee of theirs, so the claim would be denied.

. That same day, April 15, 2014, Mr. Colabaugh contacted AVS Insurance Agency. She
also questioned whether or not the company was aware of any Delaware policy for “this
employer,” and was told that AVS was not.

Based on the results of her investigation, Ms. Colabaugh concluded that WVM’s New
Jersey policy with Liberty Mutual would not extend to Delaware. Liberty Mutual thus denied
workers’ compensation coverage to WVM in terms of the Delaware accident involving

Claimant.
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On cross examination, Ms. Colabaugh agreed that a determination of whether there is
specific insurance coverage requires looking at the actual policy. Further, Ms. Colabaugh agreed
that Liberty Mutual insures businesses and employers all over the United States.

Ms. Colabaugh does not generally deal with COIs. She can obtain them from time to
time, but she is not ever the one to create them. They are released primarily by the agents and
brokers. Ms. Colabaugh admitted that she had never seen the COI that Mrs. Garufi referenced in
regard to WVM.

When Ms. Colabaugh spoke with a representative from AVS Insurance, there was no
indication that the person even knew of the accident.

, an orthopaedic surgeon, testified by deposition on behalf of ABA."!
He evaluated Claimant on May 18, 2015 and reviewed the pertinent medical records.

On May 18, 2015, Dr. Schwartz noted that Claimant presented with an interpreter. At
that time, Claimant indicated that on April 9, 2014, he was working on a second floor gable
when he stepped onto a protruding piece of plywood and fell approximately ten feet to the
ground. He was then transported to Beebe Medical Center.

Claimant began treating with Dr. Ganesh Balu on June 2, 2014 for neck, back and left
shoulder pain. Dr. Balu diagnosed Claimant with a left shoulder strain/sprain, a neck
strain/sprain and a fracture of the lumbar vertebra without a spinal cord injury in relation to the
work accident. Dr. Schwartz concurred that these diagnoses causally relate to the April 9, 2014
accident.

In terms of treatment with Dr. Balu, Claimant had multiple injections on June 24, 2014,
October 16, 2014, February 2, 2015 and February 3, 2015. Despite all of the treatment, Claimant
indicated that his pain persisted. He had not returned to work for the contractor or the

"' Dr. Schwartz’s deposition was marked into evidence as ABA’s Exhibit #1
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subcontractor that he had been working for at the time of the accident. However, Claimant
indicated that he began working for a separate construction company, Doc Construction, in mid-
November 2014, His work was in a full time, light duty capacity at the time Dr. Schwartz saw
Claimant in May of 2015. Claimant’s work reportedly included siding, trim, decks and railings.

In terms of the physical examination, Claimant had cervical tenderness midline as well as
paracervical tenderness. His cervical range of motion was also restricted. The rest of the exam
was normal, including the motor, sensory and reflex exam of the upper extremities. There was
no evidence of any neurologic symptoms or cervical radicuiopathy.

As for the shoulder, Claimant again had posterior left-sided paracervical discomfort and
scapula pain. His shoulder exam was mildly limited in motion.

Regarding the low back and lower extremities, Claimant had midline lumbar/paralumbar
musculature discomfort. His range of motion was limited. He had subjective complaints in the
lower extremities.

Dr. Schwartz next reviewed Claimant’s diagnostic studies. The CT scan showed a mild
compression fracture of L2 without displacement or central canal narrowing.

Dr. Schwartz noted that as of December 2015, Claimant was having physical therapy.
His pain was noted to be “daily,” and his pain before therapy was noted to be a 7 on a pain scale
from one to 10. After therapy, Claimant’s pain was reportedly down to a 3 out of 10.

In Dr. Schwartz’s opinion, Claimant’s injuries, including a mitd compression fracture and
sprains and strains, should have resolved within three to six months. Dr. Schwartz further opined
that the treatment leading up to the May 2015 exam was reasonable and necessary, but that

Claimant did not require any further treatment after that time. This is because Dr. Schwartz felt
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that Dr. Balu’s notes failed to indicate functional gains for which to indicate any further
therapeutic treatment.

As for Claimant’s work capabilities, Dr. Schwartz concurred that Claimant could have
returned to a light-duty position four hours per day in accordance with Dr. Balu’s September 16,
2014 recommendation.

On cross examination, Dr. Schwartz agreed that he only examined Claimant once and
that he saw no evidence of symptom magnification at that time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Trujillo v. Atlantic Building Associates (1AB #1419959)

Normally, the fact that the parties admit that ABA was not Claimant’s employer at the
time of his April 9, 2014 accident would keep ABA from any liability regarding Claimant’s
injuries. However, this matter is not that simple. Pursuant to title 19, section 2311 of the
Delaware Code, in cases involving contractors and subcontractors in the construction industry
(i.e., those who are or should be licensed under Chapter 25 of Title 30 of the Delaware Code),
any ‘“contracting entity” shall obtain from an independent contractor or subcontractor either a
notice of exemption from the Workers’ Compensation Act or “a certification of insurance in
force under this chapter. If the contracting entity shall fail to do so, the contracting entity shall
not be deemed the employer of any independent contractor or subcontractor or their employees
but shall be deemed to insure any workers’ compensation claims arising under this chapter.”
DEL. CODE ANN. tit. 19, § 2311(a)(5).

The Courts have recognized that by enacting section 2311, the “General Assembly put

the onus on the general contractors to make sure that their subcontractors had coverage for



workers’ compensation liability.”!? However, while the statute requires a general contractor to
make the initial inquiry concerning insurance coverage, the Court has also found that the “statute
does not impose any obligation on general contractors to follow up with their subcontractors to
verify that the insurance remains in force.”" A certificate of insurance is considered to be “in
force™ if it is “valid on its face at the time it is furnished to the contractor.”"*

This Board notes that the seminal case Cordero, while not squarely on point, still
provides some direction. Cordero also involved a section 2311(a)(5) analysis; in that case, the
initial COI that was provided was valid, though the subcontractor subsequently let the coverage
lapse. In Cordero, the Court recognized that in seeking to protect employees of subcontractors,
the General Assembly had undoubtedly intended that a certification “in force” remain effective
throughout the entire coverage period. However, the Court recognized that the language of the
statute itself did not provide for such an instance where the coverage was initially valid, yet
lapsed before the end of the period denoted in the certification. While felt to be a regrettable and
unfortunate result, the Court recognized that this issue could not be resolved except by the
General Assembly, by actually rewriting the language of the statute itself.

In the instant case, this Board finds a similar problem. Here, while the COI reflected a
facially valid insurance policy in place, WVM apparently did not have workers’ compensation
insurance coverage that was applicable to Delaware work, despite the fact that the work
contracted for was always to be a Delaware project. As such, while WVM'’s voluminous policy
contract itself with Liberty Mutual delineated clearly that only New Jersey work would be

covered, the Board notes that the COI provided to ABA by AVS Insurance Agency on behalf of

2 MfcKirby v. A&J Builders, inc., Del. Super., C.A. No. 07A-08-005, Stokes, J., 2009 WL 713887 at *2 (March 18,
2009).

13 Cordero v. Gulfstream Development Corp., No. 11A-03-003, 2011 WL 6157487 at *3 (Del. Super. Ct., Nov. 30,
2011), aff’d, 56 A.3d 1030 (Del. 2012).

“Cordero, id. at 1037.



WVM failed to even suggest that there might be a coverage problem in terms of the state(s)
covered or not covered.'’

Significant for the Board’s consideration here, the Cordero Court specitically pointed out
that a general contractor does not have a duty beyond verifying that a COI is valid facially.'®
The Court pointed out that, in instances where a “contractor knows or has reason to believe the
certification is false,” it could not be supposed that the General Assembly intended to allow a
contractor to rely on such a certification. Otherwise, the Court recognized narrow circumstances
in which the facts of a certain case “may require liability to be imposed” where there is a finding
of a “lack of due diligence by the general contractor.”'” Under the facts of Cordero, an example
was given by the Court of a situation in which a “monitoring duty” might be implied where a
contractor is aware that a subcontractor has a history of allowing its insurance coverage to lapse
prior to the expiration of the coverage period.

Under the instant facts however, the Board carefully considered whether ABA acted in
good faith and with proper due diligence in conjunction with the requirements of section 2311,
and the Board felt strongly that it had. The Board considered that there was no evidence or
indication of WVM having had a prior history of lapsing coverage or other insurance coverage
issues, such as performing work in a state not covered by the workers’ compensation policy in
effect. Importantly, section 2311 essentially requires that a facially valid COI be obtained and
retained for a period of three years, with little else delineated beyond that. Here, a COI that was
technically valid on its face was turned over to ABA by AVS Insurance Agency on behalf of

WVM.

' This is despite the fact that AVS Insurance is apparently a New Jersey company and was clearly sending the
policy to ABA’s corporate office in Maryland. It is unclear whether or not it was asked by AVS (or revealed to
AVS) that the project was actually located in Delaware.

' 1d. at 1038.
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It is true that ABA presumed that there was Delaware coverage because the COI did not
actually delineate which state(s) were covered or which states were excluded from coverage.
However, the Board felt that, under the circumstances and based on the information contained on
the COI, it was reasonable for ABA to have a good faith belief that WVM was covered in
Delaware. ABA had a contract with WVM that reflected that WVM specifically agreed to
ensure that there was workers’ compensation insurance effective in the State in which the work
was being performed. As the work was to be performed in Delaware, the Board felt that it was
reasonable for ABA to presume that the CO! ostensibly showed workers’ compensation coverage
applicable to Delaware.

Mrs. Garufi, on behalf of ABA, testified that beyond receipt of the COI, she actually
went an exira step to confirm that WVM had a valid Delaware business license as well. The
evidence presented shows that the State of Delaware requires a Workers Compensation
Insurance Policy to be provided in order for a business to be licensed; Mrs. Garufi testified that
she held this belief at the time the contract was entered and the COI was provided.” A copy of
WVM’s Delaware business license reflects that it was issued less than two months prior to the
signing of the contract with ABA." Mrs. Garufi also testified that, in her experience, the COIs
do not usually indicate which states are included or excluded for purposes of coverage. She
further testified that often, particularly with Liberty Mutual policies, the subcontractors tend to
have “all states” policies, especially given the fact that contracting work in the area often

overlaps between states. In support of this fact, ABA submitted the twenty-seven COls that

"1t is not clear whether WVM also provided the State of Delaware the COI that did not mention the applicable
states of coverage; in any case, it was clear that as of the time of the accident, WVM did not have a workers’

compensation policy applicable to Delaware.
' This copy was contained within Joint Exhibit #1, under Tab Exhibit N.
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ABA had obtained in the timeframe between May 2013 and March 2015, and the Board noted
that not one mentioned inclusions or exclusions in terms of state(s) coverage.”

Under these facts, and without further direction from the statute, the Board felt that ABA
acted in good faith and satisfied any due diligence requirement under the statute. In so finding,
the Board was convinced that ABA did not simply turn a blind eye or ignore any potential “red
flags” that should have caused it to research the issue of actual Delaware coverage further.
Claimant argued that because both the insurance broker, AVS Insurance, as well as WVM had
New Jersey addresses listed on the COI, ABA should have been on notice that the coverage
might only apply to New Jersey. However, counsel for ABA was persuasive that a company's
corporate address almost always differs from the location of the actual construction project itself.
For example, ABA’s own corporate address was listed as Bishopville, Maryland, although the
project at issue here was located in Millville, Delaware. Reviewing the corporate addresses on
the COI itself, without more, would not have provided a definitive answer one way or another in
terms of WVM’s actual coverage.

Further, the Board also found Mrs. Garufi believable that not only does Liberty Mutual
often provide “all states” policies in these type of circumstances, but the COIs that have been
obtained by ABA more often than not (if at all) do not indicate the particular states that are
included or excluded in terms of coverage. Thus, the Board did not feel that ABA simply
received a piece of paper and “turned a blind eye” toward a lack of insurance coverage or
otherwise ignore red flags as Claimant argues. The Board was convinced that ABA had good
faith reasons to accept the facial validity of the COI that was provided on behalf of WVM.

If the facts here were different; for example, had ABA had knowledge of a propensity for

WVM to not carry workers’ compensation insurance applicable to the state in which work was to

% These COls are contained at tab Exhibit H under Joint Exhibit #1.
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be performed, despite signing a contract where this is required, the Board might have found that
ABA is liable for Claimant’s injury. In such a scenario, the Board would likely have determined
that ABA should have delved deeper to ensure that the coverage actually extended to Delaware.
However, as required by statute, the COI was valid on its face. The Board saw no red flags,
beyond anything that is now seen in hindsight, for which ABA should have initially been put on
notice that further research was necessary.

Cordero established that the statute only requires facial validity of a COI, and beyond

7,2

that, only mentions that a contractor receive a COI “in force. ! The statute, nor the relevant
case law, offers any specific direction of additional steps for a contractor to take in order to
confirm the facial validity of a COI under circumstances where there are no apparent “red flags.”
The Cordero Court was clear that under the right facts, where due diligence or a lack of good
faith by a contractor exists, liability “may” need to be imposed.” After a thorough review of the
evidence, and a finding that ABA acted in good faith and with sufficient due diligence under the
statute, the Board felt strongly that such facts are not present here.

The Board notes that, because section 2311(a)(5) does little more than ask a contractor to
obtain and retain for three years.a facially valid COI, if true that these COls often do not contain
information regarding the states where coverage is actually extended or excluded, this might
become a recurring problem. Nonetheless, as the Superior Court in Cordero recognized, “[i]f
additional responsibilities are to be placed on general contractors, that issue 1s one that calls for a

S . 3 23
legislative solution.”

2! As stated above, Cordero cited that “a certification of insurance is “in force™ if it is valid on its face that the time
it is furnished to the contractor.” Cordero, id. at 1037.
2 Cordero, 2011 WL 6157487 at *5.

B 1d at *3.



In sum, having found that ABA acted in good faith and with due diligence, based on the
current language of section 2311(a)(5), the Board does not find that ABA is liable to insure
Claimant’s injuries under the Workers’ Compensation Act in relation to the April 9, 2016 work
accident.”

Trujillo v. Gaston Santos Bautista d/b/a Santos Construction, LLC (IAB# 1419958)
Employment

In this case, the parties agreed that Claimant was not an employee of ABA. In terms of
liability that Gaston Santos Bautista d/b/a Santos Construction (“Santos™) might have in relation
to Claimant’s accident, the first issue to be considered is whether Claimant was an employee of
Santos for purposes of the Workers’ Compensation Act (“Act”) at the time of the April 9, 2014
work accident.”” After a review of the evidence presented, the Board finds that he was.

The starting point for the analysis is the statutory definition of “employee.” The Act
defines the term as meaning “every person in service of any corporation (private, public,
municipal or quasi-public), association, firm or person, . . . under any contract of hire, eXpress or

implied, oral or written, or performing services for a valuable consideration,”*® This wording

“H er, mantpote  y can pursue what remedies t be available to him under tort law.

BG Sa Bautista Santos Construct was sent y notice of the hearing to its last known
address. Despite proper notice, Mr. Santos Bautista failed to appear and no one else appeared on behalf of Santos
Construction. The Board also notes that Claimant also filed a petition against WVM in regard to his accident. Post-
hearing, it was discovered that WVM was not sent notice of the instant hearing, nor was the Petition against WVM
placed on the Board’s calendar for March 28, 2016. Apparently, an attorney previously represented WV A, but that
attorney subsequently withdrew from the case. At that time, the case was removed from the Board’s calendar, and
for whatever reason, was not rescheduled for March 28, 2016. Thus, while WVM has the potential for liability in
this case, because of this lack of notice, the Board makes no findings against WVM,

Therefore, while the Board finds Claimant to be an employee of Santos, there is also the possibility of liability
against WVM, such as in a case of Joint Employment. If Claimant still wishes the Petition against WVM to be
heard, Claimant likely needs to have that Petition, or any of the other Petitions filed in regard to Claimant’s accident
that were not heard on March 28, 2016, rescheduled for a future date.

6 DEL. CODE ANN. tit. 19, § 2301(9).



provides two separate avenues by which a person may be found to be an employee (namely,
under a “contract of hire” or “performing services for a valuable consideration’).?’

There is no substantial dispute that Claimant performed services for a valuable
consideration for Santos. Claimant testified that Santos verbally offered him a job performing
framing work at $12.00 per hour. Claimant brought nothing to the site but his own tools. Santos
also personally paid Claimant in cash for the work he performed. Claimant was performing this
work at the time of his injury. While no paperwork was formally provided or filled out, it was
clear to the Board that Santos had hired Claimant to work, directed him on where to do the
framing work he hired him for and paid him for his services. Claimant testified that Santos also
offered to pay all of Claimant’s medical expenses in relation to the April 9, 2014 accident, also
suggestive that Claimant was working for Santos at the time of the injury.

For all of these reasons, the Board concludes that Claimant was an employee of Santos at
the time he was injured on April 9, 2014, as defined by the Workers’ Compensation Act.
Causation

The Delaware Workers’ Compensation Act states that employees are entitled to
compensation “for personal injury or death by accident arising out of and in the course of
employment.””® Because Claimant has filed the current petition, he has the burden of proof.*

The primary issue in the case against Santos is whether an accident happened as Claimant

describes and, if so, whether that accident resulted in compensable injuries. “The Claimant has

2" See Barnardv. State, 642 A.2d 808, 814 & 817 (Del. Super. 1992), aff’d, 637 A.2d 829 (Del. 1994).
2 DEL. CODE ANN. tit. 19, § 2304.

2 DEL. CODE ANN. tit. 29, § 10125(c).



the burden of proving causation not to a certainty but only by a preponderance of the
evidence.”*

When there has been a distinct, identifiable work accident, the “but for” standard is used
“in fixing the relationship between an acknowledged industrial accident and its aftermath.”!
That is to say, if there has been an accident, the resulting injury is compensable if “the injury
would not have occurred but for the accident. The accident need not be the sole cause or even a
substantial cause of the injury. If the accident provides the ‘setting’ or ‘trigger,” causation is

satisfied for purposes of compensability.”*?

“A preexisting disease or infirmity, whether overt or
latent, does not disqualify a claim for workers’ compensation if the employment aggravated,
accelerated, or in combination with the infirmity produced the disability.”*® After a thorough
review of the evidence, the Board was persuaded that Claimant suffered a distinct, identifiable
accident with resulting compensable injuries while working for Santos.

In so finding, the Board found Claimant credible that he had fallen from the second floor
of a building on April 9, 2014 while employed by Santos. The Board believed Claimant that he
was performing the framing work that Santos had hired him to perform at the time he was
injured.

In finding for Claimant, the Board also relied on Dr. Schwartz’s opinion, which was
convincing and unopposed. Dr. Schwartz testified that he concurs with Dr. Balu’s opinion that

Claimant’s diagnoses of a left shoulder strain/sprain, a neck strain/sprain and a fracture of the

lumbar vertebra causally relate to the April 9, 2014 accident. Therefore, for the aforementioned

*® Goicuria v. Kauffman's Furniture, No. 97A-03-003, 1997 WL 817889 at *2 (Del. Super. Ct., Oct. 30, 1997), aff’d,
706 A.2d 26 (Del. 1998).

' Reese v. Home Budget Center, 619 A.2d 907, 910 (Del. 1992).

** Reese, id. at 910.
¥ Reese, id. See also Statev. Steen, 719 A.2d 930, 932 (Del. 1998).



reasons, the Board concludes that Claimant suffered compensable injuries in relation to the April
9, 2014 work accident.
Total Disability

As for Claimant’s work capabilities, ABA and Claimant stipulated that Claimant was
totally disabled from April 9, 2014 through September 16, 2014. Dr. Schwartz opined that he
concurred with Dr. Balu that Claimant could have returned to a light-duty position four hours per
day as of September 16, 2014. To Dr. Schwartz’s knowledge, Claimant was working full time
light duty for a new company as of mid-November 2014.%*
Medical Expenses

Dr. Schwartz opined that Claimant’s treatment leading up to his own May 18, 2015 exam
was reasonable, necessary, and causally related to the April 9, 2014 accident. Dr. Schwartz,
however, did opine that he believed that Claimant did not require any further treatment after May
18,2015. As this was the only medical opinion presented to the Board, and the Board found Dr.
Schwartz’s opinion to be persuasive, the Board grants Claimant payment of his outstanding
medical treatment expenses up through May 18, 2015. As such, those medical bills are to be
paid by Santos in accordance with the fee schedule pursuant to 19 Del. C. § 2322B.
Attorney’s Fee & Medical Witness Fee

A Claimant who is awarded compensation is entitled to payment of a reasonable
attorney’s fee “in an amount not to exceed thirty percent of the award or ten times the average

weekly wage in Delaware as announced by the Secretary of Labor at the time of the award,

** The Board received limited information in this area, beyond the fact that ABA and Claimant stipulated that he
earned $480.00 weekly at the time of his accident. With no other information available, it is presumed that Claimant
is entitled to total disability at the compensation rate of $320.00 weekly (based on wages of $480.00 weekly at the
time of the accident) for the period of time between April 9, 2014 and September 16, 2014. For the period from
September 16, 2014 through when Claimant began working with Doc Construction, while he was apparently capable
of working four hours per day, having no other information of light duty jobs available within the general labor
market, Claimant is awarded partial disability benefits at his total disability compensation rate of $320.00 weekly.
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whichever is smaller.” DEL. CODE ANN. tit. 19, § 2320. At the current time, the maximum based
on Delaware’s average weekly wage calculates to $10,194.40. The factors that must be
considered in assessing a fee are set forth in General Motors Corp. v. Cox, 304 A.2d 55 (Del.
1973). Less than the maximum fee may be awarded and consideration of the Cox factors does
not prevent the granting of a nominal or minimal fee in an appropriate case, so long as some fee
is awarded.®® A “reasonable” fee does not generally mean a generous fee.® Claimant, as the
party seeking the award of the fee, bears the burden of proof in providing sufficient information
to make the requisite calculation.

Claimant’s counsel submitted an affidavit stating that 23 hours were spent preparing for
this hearing. The hearing itself lasted about 3 hours. Claimant’s counsel was admitted to the
Delaware Bar in 2006, and is experienced in the area of workers’ compensation litigation, a
specialized area of the law. Claimant’s first contact with counsel was in July of 2014, so counsel
has represented Claimant for a little less than two years. This case was of above-average
complexity. Counsel does not appear to have been subject to any unusual time limitations
imposed by either Claimant or the circumstances, however. There is no evidence that accepting
Claimant’s case precluded counsel from other employment. Counsel’s fee arrangement with
Claimant is on a contingency basis. Counsel does not expect a fee from any other source. There
is no evidence that Santos lacks the ability to pay a fee; although, because no one appeared on
Santos’ behalf, there is also no evidence that Santos is able to pay such a fee.

Taking into consideration the fees customarily charged in this locality for such services

as were rendered by Claimant’s counsel and the factors set forth above, the Board finds that an

3 See Heil v. Nationwide Mutual Insurance Co., 371 A2d 1077, 1078 (Del. 1977); Ohrt v. Kentmere Home, No.
96A-01-005, 1996 WL 527213 at *6 (Del. Super. Ct., August 9, 1996).

% See Henlopen Hotel Corp. v. Aeta Insurance Co., 251 F. Supp 189, 192 (D. Del. 1966).
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attorney’s fee in the amount of $6,500.00, or thirty percent of the total value of the award

pursuant to this decision, whichever is less, is appropriate in this case.”’

STATEMENT OF THE DETERMINATION

Accordingly, for the reasons stated above, the Board DENIES Claimant’s petition
against Atlantic Building Associates (“ABA”) (IAB# 1419959) and finds that ABA is not liable
to insure Claimant’s injuries under section 2311(a)(5).

As for the petition against Gaston Santos Bautista d/b/a Santos Construction, LLC
(“Santos”), IAB # 1419958, the Board GRANTS Claimant’s peﬁtion.]'8 In this regard, the Board
finds that Claimant suffered a left shoulder strain/sprain, a neck strain/sprain and a fracture of the
lumbar vertebra causally related to the work accident. The Board also awards Claimant total
disability benefits from April 9, 2014 through September 16, 2014, at the established
compensation rate of $320.00 weekly, based on wages of $480.00 weekly at the time of the
accident. From September 16, 2014 until the date when Claimant began his work with Doc
Construction (which is estimated to be mid-November 2014), * the Board further awards
Claimant partial disability benefits at his total disability rate.

Additionally, the Board further awards Claimant payment of his related medical
expenses, from the time of the accident through May 18, 2015, in accordance with the fee

schedule pursuant to 19 Del. C. § 22322(b). Finally, the Board awards Claimant the payment of

7 The medical witness presented in this case was presented by ABA; thus, while Claimant has received an award
against Santos, it does not appear that Claimant has yet incurred any medical witness fees.

3% All of the awards made to Claimant pursuant to this decision are against Santos (and not ABA).

3% The Board was not provided with a specific date when Claimant began working with Doc Construction.



a reasonable attorney’s fee in the amount of $6,500.00, or thirty percent of the value of the total
award pursuant to this decision, whichever is less.*
IT IS SO ORDERED this 13™ DAY OF APRIL, 2016
INDUSTRIAL ACCIDENT BOARD

WILLIAM HARE

I, Kimberly A. Wilson, Hearing Officer, hereby certify that the foregoing
is a true and correct decision of the Industrial Accident Board.

Mailed Date: L=] 5] [

OWC Staff

* While ABA presented Dr. Schwartz, Claimant did not present a medical witness.
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Synopsis

Background: Claimant sought judicial review of decision
by Industrial Accident Board that he was not displaced
worker entitled to total disability benefits, and which
awarded him partial disability benefits. The Superior
Court, Kent County, affirmed denial, and claimant
appealed.

[Holding:] The Supreme Court, Berger, J., held that
claimant whose reasonable job search was unsuccessful,
was “displaced worker” eligible for total disability benefits
under workers' compensation law.

Judgment of Superior Court reversed; judgment of
Industrial Accident Board reversed; remanded to Superior
Court for further action.
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Delaware, in and for Kent County, C.A. No. KO9A-11-
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HOLLAND, BERGER, JACOBS

RIDGELY, Justices, and PARSONS, Vice Chancellor, *
constituting the Court en Banc.

Before and

Opinion
BERGER, Justice

In this appeal we consider the evidence required to prove
and disprove that a claimant is a “displaced” worker under
the workers' compensation law. A displaced worker is a
partially disabled claimant who is deemed to be totally
disabled because he is unable to work in the competitive
labor market as a result of a work-related injury. A
claimant who is not prima facie *778 displaced, has the
burden to prove that he made a reasonable job search,
but was unable to obtain employment because of his
disability. If a claimant satisfies that burden, the employer
may rebut that evidence by showing that there are jobs
available within the claimant's capabilities.

The Industrial Accident Board must use objective
standards in deciding both of these issues. Where, as
here, the claimant applied to at least a dozen jobs that
were within his physical restrictions and were actually
available, there was no basis to find that the search
was unreasonable. Similarly, if the burden shifts to
the employer to establish that there are jobs available
within the claimant's limitations, a job survey will not
automatically satisfy that burden. The employer must
establish that the listed jobs actually are “available.” If the
claimant applied for most of the same jobs listed in the
employer's survey without success, then the survey alone is
insufficient evidence to satisfy the employer's burden. The
Board found otherwise. Accordingly, we reverse.

FACTUAL AND PROCEDURAL BACKGROUND

Eugene Watson suffered a back injury in May 2007, while
working at Wal-Mart Associates as a laborer. In August
2008, Watson underwent disc replacement surgery, which
did not relieve his pain. After physical therapy, Watson's
doctor limited him to sedentary or light work with a
20 pound lifting restriction. In December 2008, Wal-
Mart filed a petition to terminate Watson's total disability

Gsoverament Woiks
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benefits. In October 2009, the Board issued its decision
terminating Watson's total disability benefits. In June
2010, the Superior Court affirmed. This appeal followed.

The doctors all agreed that Watson suffered a permanent
partial disability as a result of the 2007 accident.
They also agreed that Watson's partial disability limits
him to sedentary or light duty work, with no heavy
lifting. The only issue before the Board was whether
Watson is a displaced worker. Jessica Reno, a vocational
case manager, testified that Watson has transferable
skills and that there were 9 jobs available within his
physical limitations, such as cashier, customer service
representative, and debt collector. Reno spoke with the
prospective employers and determined that each one
would consider hiring someone with Watson's disabilities.
Reno did not contact Wal-Mart because she did not see
any ads for openings at any of the many Wal-Mart stores
near Dover, Delaware.

Watson is a 56 year-old high school graduate who has
no job skills other than his ability to follow instructions
and to hold down a job. He worked as a janitor and
an automobile assembly line worker, among other jobs,
before working for Wal-Mart as a freight loader. After
Wal-Mart filed its petition to terminate Watson's total
disability benefits, he started a job search. Watson applied
for 28 jobs without success. He applied online and
in person, and always disclosed his disability on the
applications. Watson received no response from the online
applications. Two businesses that Watson applied to in
person sent him letters saying that they could not hire him
because of his disability. No other employer responded.

Watson acknowledged that some of the jobs he applied for
were beyond his 20 pound lifting restriction. Watson also
acknowledged that he did not ask any of the prospective
employers whether any training would be required and he
never asked what he would be paid. According to Reno, 12
of the 28 jobs required work outside Watson's restrictions,
and that at least three of the remaining 16 jobs (all of which
were listed on her labor market survey) had been filled by
the time he applied for them.

*779 {1] The Board found that Watson's job search was
not adequate and that he failed to prove that he was denied
employment because of his disability. Accordingly, the
Board granted Wal-Mart's petition to terminate Watson's
total disability benefits. Based on Reno's testimony as

to the average wages paid for the jobs listed in her
labor market survey, the Board awarded Watson partial
disability benefits. The Superior Court affirmed.

DISCUSSION

21 B [«
that a worker who is not totally disabled nonetheless may
be entitled to total disability benefits under Delaware's
Workers' Compensation Law:

[TThe determination of total
disability requires consideration and
weighing of not only the medical and
physical facts but also such factors
as the employee's age, education,
general background, occupational
and general experience, emotional
stability, the nature of the work
performable under the physical
impairment, and the availability of
such work. The proper balancing of
the medical and wage-loss factors
is the essence of the problem....
A workman may be totally
disabled economically, and within
the meaning of the Workmen's
Compensation Law, although only
partially disabled physically. In this
connection, inability to secure work,
if causally connected to the injury, is
as important a factor as the inability

to work. !

The claimant must demonstrate that he is a displaced
worker, either by showing that he is a prima facie
displaced worker, or that he “made reasonable efforts to
secure suitable employment which have been unsuccessful

because of the injury.”2 To rebut such a showing,

the employer must establish “the availability of regular

employment within the [claimant's] capabilities.” 3

I5] [6] 171 Claimants
reasonableness of their job searches through their own
testimony, notes they kept during the job search, and any
correspondence from prospective employers. Although
the Board is the fact-finder, it is not free to ignore

The displaced worker doctrine recognizes

generally establish the
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this evidence if it is undisputed. The Board cannot find
against the claimant simply because the claimant did
not do everything he could have done. Its task is to
determine whether the claimant's efforts were reasonable,
not whether they were perfect. So, for example, if a
claimant applied for a reasonable number of jobs that
were available and within his physical limitations, it
should not count against him if he also applied for jobs
that were beyond his physical restrictions. Similarly, if a
claimant applied for jobs listed on the employer's labor
market survey, it should not count against him if one or
more of those jobs were not available at the time of his
application,.

81 191 [0 [11]
conducted a reasonable job search and has been

unsuccessful because of his work-related injury,4 the
burden shifts to the employer to rebut the claimant's
showing. Typically, the employer relies on a vocational
specialist who has prepared a labor *780 market survey
identifying jobs that the claimant is qualified to perform.
But those surveys do not purport to establish that such
jobs are available, only that they exist and were available
at some point. “A proper application of the displaced
worker doctrine can only be made by considering the

contemporaneous availability of employment.”5 If the
claimant has applied for most of the jobs on the survey,
without success, the labor market survey's evidentiary
value is significantly diminished. Without more, such a
survey establishes only that the claimant might be able to
find work, not that appropriate jobs are actually available.
Under those circumstances, the labor market survey is
insufficient to overcome the claimant's showing that he
was unable to find work and, therefore, is a displaced
worker.

Applying these principles to the facts of this case, the only
conclusion that is supported by substantial evidence is that
Watson is a displaced worker. He applied for 28 jobs,
online and in person, including 6 of the 9 jobs identified
in Reno's labor market survey. Watson had worked as a
custodian for many years, and he applied for positions
such as housekeeping, floor maintenance, and custodian,
among others. Watson acknowledged that those were
medium duty, not light duty, jobs and therefore, were
beyond his restriction on lifting more than 20 pounds. But
it was not unreasonable for him to think that an employer
might want to hire him and modify his workload so as
to conform to the weight lifting limitation. Moreover,

Reno agreed that 16 of the 28 jobs Watson applied for
were within his restrictions. Watson received only two
responses to his applications. Both responding employers
said that they could not hire him because of his partial
disability.

From this evidence, the Board concluded that Watson
did not conduct an adequate job search. It based that
conclusion on the fact that Watson, “has not heard back
from most of the jobs on his log, some jobs were not
hiring, and other jobs were beyond his restrictions.” But
there is no evidence that employers contact prospective
employees that they are not interested in hiring or that, in
these circumstances, Watson should have contacted any

If the claimant shows that hemployer again. Thus, the fact that Watson did not hear

from most of the prospective employers has no probative
value. As for Watson's 16 “appropriate” job applications,
the Board made no finding that they were somehow
inadequate, and nothing in the record would support
such a finding. Accordingly, the Board's conclusion that
Watson's job search was not reasonable must be reversed.

The Board also decided that Reno's survey and her
testimony proved that Watson was not a displaced
worker because the survey identified jobs that were within
Watson's restrictions and “available in the open market.”
The Board was required to accept Watson's undisputed
testimony that he applied for 28 jobs, including 6 of
the jobs in Reno's survey, without success. Reno herself
testified that 3 of her 9 jobs were not available when
Watson applied for them. There was no evidence about
the availability of the remaining 6 jobs. Wal-Mart did
not find any job within its many, large retail stores that
Watson could perform, and it apparently did nothing to
assist Watson in finding a job elsewhere.

Wal-Mart's failure to rehire Watson is strong evidence

A small labor
market survey indicating the possible availability of 6
jobs *781 is not enough to overcome Wal-Mart's failure
to rehire Watson, let alone Watson's unsuccessful job
search. Wal-Mart had to demonstrate that appropriate

that Watson is a displaced worker. ©

jobs actually were availablc7, and that the prospective
employers would hire—not merely consider hiring—a
person in Watson's position. Wal-Mart's evidence did not
meet this standard.

[12] The purpose of the displaced worker doctrine is to
provide full workers' compensation benefits for those who
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are partially disabled but unable to find work because
of the disability. Unskilled laborers, like Watson, are the

people most likely to fall into this category. 8 They do
not have resumes or well developed interviewing skills.
Their attorneys tell them that they must conscientiously
look for work, and that they should keep a log of their
efforts. When they follow those instructions, and do not
find work, they should not be denied full benefits unless it
is clear that appropriate jobs are truly available.

Footnotes
*

up the quorum as required.

CONCLUSION

Based on the foregoing, the decision of the Superior Court
is reversed, and the decision of the Industrial Accident
Board is reversed. This matter is remanded to the Superior
Court for further action in accordance with this opinion.

All Citations

30 A.3d 775

Sitting by designation pursuant to art. IV, § 12 of the Delaware Constitution and Supreme Court Rules 2 and 4(a) to fill

1 Ham v. Chrysler Corporation, 231 A.2d 258, 261 (Del.1967).

2 Franklin Fabricators v. Irwin, 306 A.2d 734, 737 (Del.1973).

3 Ham v. Chrysler Corporation, 231 A.2d at 262.

4 If the claimant advises prospective employers that he has a physical limitation, and he does not get the job, there is an
inference that employer turned the claimant down because of the partial disability. Keeler v. Metal Masters Foodservice
Equipment Co., 712 A.2d 1004, 1005 (Del.1998).

5 Adams v. Shore Disposal, Inc., 720 A.2d 272, 273 (Del.1998).

6 Chrysler Corporation v. Duff, 314 A.2d 915, 918 (Del.1973) (citing Larson's Workmens' Compensation Law, § 57.62).

7 A job opening that generates a long line of applicants the day that it is posted cannot reasonably be considered an
available job. Common sense tells us that an employer is going to hire a person with no disabilities for an entry level
unskilled job that is in demand.

8 “It is a well-known fact of modern economic life that the demand for unskilled and semiskilled labor has been rapidly

declining ... and that the great bulk of the persistent hard-core unemployment in the United States is in these categories.”

Larson's Workers' Compensation Law, § 84.01(3).

End of Document

© 2016 Thomson Reuters, No claim 1o original U.8. Gevermment Works,



Roos Foods v. Guardado, Not Reported in A.3d (2016)

2016 WL 355002
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Superior Court of Delaware.

Re: Roos Foods
V.
Magdalena Guardado.

C.A. No.: S15A-05-002-ESB
I

January 26, 2016
Attorneys and Law Firms

H. Garrett Baker, Esquire, Elissa A. Greenberg, Esquire,
Andrew J. Carmine, Esquire, Elzufon Austin Tarlov
& Monde, P.A., 300 Delaware Ave., Suite 1700,
Wilmington, DE 19802.

Walt F. Schmittinger, Esquire, Schmittinger and
Rodriguez, P.A., 414 South State Street, Dover, DE
19903.

Opinion
E. SCOTT BRADLEY, JUDGE

*1 Dear Counsel:

This is my decision on Roos Foods' appeal of the
Industrial Accident Board's denial of its Petition for
Termination of Benefits for Magdelena Guardado.
Guardado worked for Roos Foods for approximately
five years. Guardado performed a variety of tasks for
Roos Foods, but spent most of her time operating a
machine that made cream. Guardado was involved in
a compensable work-related accident on June 22, 2010.
Guardado injured her left wrist when she slipped on
the floor at work. Guardado was in and out of work
until the summer of 2013 when she was placed on total
disability. Dr. Richard P. DuShuttle surgically fused
Guardado's wrist on June 18,2014. Dr. DuShuttle released
Guardado to light-duty, one-handed work on August 7,
2014. Notwithstanding that, Guardado has not been able
to find a job.

Guardado is 38-years—old. Guardado was born in El
Salvador and came to the United States in 2004,
Guardado earned the equivalent of a high school degree
in El Salvador, but has no other skills or training and her
work history consists of just the five years she spent at
Roos Foods. Guardado only speaks Spanish and is not
able to work legally in the United States.

Roos Foods filed a Petition for Termination of Benefits
on November 7, 2014, arguing that Guardado was no
longer totally disabled and was physically able to return to
work. The Board held a hearing on March 24, 2015. The
Board denied Roos Foods' Petition for Termination of
Benefits on April 7, 2015, concluding that Guardado was a
primafacie displaced worker and that Roos Foods had not
shown that there was work available for Guardado given
her capabilities and limitations. Roos Foods then filed
this appeal. I have concluded that the Board's decision
is supported by substantial evidence and free from legal
error,

STANDARD OF REVIEW

The Supreme Court and this Court repeatedly have
emphasized the limited appellate review of the factual
findings of an administrative agency. The function of the
Superior Court on appeal from a decision of the Industrial
Accident Board is to determine whether the agency's
decision is supported by substantial evidence and whether

the agency made any errors of law. I Substantial evidence
means such relevant evidence as a reasonable mind

might accept as adequate to support a conclusion. % The
appellate court does not weigh the evidence, determine

questions of credibility, or make its own factual findings. 3
It merely determines if the evidence is legally adequate to

support the agency's factual findings. 4 We review errors

of law de novo.> Absent an error of law, the Board's
decision will not be disturbed where there is substantial

evidence to support its conclusions. 6

DISCUSSION

*2 Normally, in a total disability case, the employer
is initially required to show that the claimant is
not totally incapacitated (i.e., demonstrate “medical
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employability”).7 The claimant is then required to
rebut that showing, by showing that he or she is a
prima facie displaced worker, or submit evidence of
reasonable, yet unsuccessful, efforts to secure employment
which have been unsuccessful because of the injury (i.e.,

“actual displacement”).8 As a rebuttal, the employer
may then present evidence showing that there are
regular employment opportunities within the claimant's

capabilities. ?

The Workers' Compensation Act provides that employees
who have suffered a loss in earning power following a
workplace injury are entitled to benefits, and this inquiry
requires consideration of the employee's individual
circumstances. The Board made three findings in reaching
its decision denying Roos Foods' Petition for Termination
of Benefits. First, the Board found that Roos Foods
met its initial burden by showing that Guardado was
medically employable. Second, the Board found that
Guardado rebutted that presumption by showing that
she was prima facie displaced based upon her individual
circumstances. Third, the Board found that Roos Foods
did not present evidence showing that there were regular
employment opportunities within Guardado's capabilities
and limitations. Roos Foods argues that the Board erred
1) in relying on Guardado's undocumented worker status
to conclude that she is a prima facie displaced worker,

2) in applying the Campos'o decision to the prima
facie displaced worker analysis, and 3) in not requiring
Guardado's displacement to be casually related to her
accident at work, but instead basing it on her citizenship

status.

I. Medically Employable
The Board's finding that Guardado
employable is based upon substantial evidence and
free from legal error. In a stipulation of facts, signed
by the parties, both Dr. DuShuttle and Dr. Eric T.
Schwartz concluded that Guardado is physically capable
of returning to work with restrictions. Both doctors
agree that Guardado can do one-handed light-duty work
with her right hand and use her injured left hand as
an “assistance hand.” This evidence is uncontradicted
and clearly established that Guardado is medically
employable.

is medically

I1. Displaced Worker

The Board's finding the Guardado is a prima facie
displaced worker is based upon substantial evidence
and free from legal error. “A worker is displaced if
she is so handicapped by a compensable injury that
[s]he will no longer be employed regularly in any well
known branch of the competitive labor market and will
require a specially-created job if [s]he is to be steadily

employed.”” An injured worker can be considered
displaced either on a prima facie basis or through
showing “actual” displacement. The Board found that
because Guardado only applied for a few jobs there was
no basis to find “actual” displacement. Therefore, the
Board had to consider whether Guardado was displaced
on a prima facie basis. The critical elements to be
considered in finding prima facie displacement are a

person's age, mental capacity, education, and training. 12
Under normal circumstances, to qualify as a prima facie
displaced worker, one must have only worked as an

unskilled laborer in the general labor field. 13 Guardado's
job at Roos Foods was classified as an unskilled job in
production assembly.

*3 The undisputed testimony before the Board
established that Guardado 1) is 38-years—old, 2) is
unskilled, 3) only speaks Spanish, 4) has the equivalent
of a high school diploma from El Salvador, 5) can only
use her right hand for light-duty work and left hand as
an “assistance hand,” 6) has only worked for five years,
and 7) is an undocumented worker unable to work legally
in the United States. The Board recited these facts in
its written opinion with the primary focus being on the
fact that Guardado was an undocumented worker. Even
without Guardado's undocumented status, the evidence
certainly supports the Board's finding that she fits into
the prima facie displaced category. Guardado is almost
middle-aged and has no education beyond high school in
El Salvador. Guardado has no real workplace training,
very little work experience, does not speak English, is
unskilled in the labor market, and has work restrictions
that limit her to light-duty work with one hand. These
undisputed facts certainly portray a woman disqualified
from regular employment in any well-known branch of
the competitive labor market. When you add in the fact
that she can not work legally in this country, then her
difficulties in obtaining work become even greater. There
is no doubt that Guardado, with her capabilities and
limitations, is going to have a very difficult time finding
a job.
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III. Availability of Regular Employment
The Board's finding that Roos Foods failed to provide
a labor market survey showing that there were jobs
available to Guardado that took into consideration all of
her capabilities and limitations is based upon substantial
evidence and free from legal error. “If the evidence of
degree of obvious physical impairment, coupled with
other factors such as the injured employee's mental
capacity, education, training, or age, places the employee
prima facie in the “odd-lot” category, as defined in
Hartnett and Ham, the burden is on the employer, seeking
to terminate total disability compensation, to show the
availability to the employee of regular employment with

the employee's capabilities.”—14 As the Superior Court
stated in Abex, “Common sense and everyday experience
tells us that a person with given physical disabilities may
be physically capable of performing certain “available”
work, but because of [her] disability may be unacceptable
to an employer and thus unable to secure such work ...
Jobs must be realistically “within reach” of the disabled
person ... A showing of physical ability to perform certain
appropriate jobs and general availability of such jobs is ...
an insufficient showing of the availability of said jobsto a

particular claimant.” 15

Ellen Lock, a vocational rehabilitation witness for Roos
Foods, performed a labor market survey. Lock testified
that the survey was a representative sample of positions
available to Guardado. Lock was aware of Guardado's
job history, her inability to speak English, educational
history, and her physical limitations. Lock identified eight
potential positions in her labor market survey that she
claimed were suitable for Guardado. Lock acknowledged
that two of the jobs that Dr. Schwartz took issue with were
probably not suitable for Guardado. Lock was not aware
of Guardado's legal inability to work in the United States.
Lock stated it would be relevant to employers, but she did
not ask them if they would hire an undocumented worker.
Therefore, there is no evidence in the record that there are
jobs are available to Guardado with her qualifications and
limitations.

The Board found that while Guardado was medically
able to work with restrictions, she belonged in the “odd-

Footnotes

lot” category because of her individual circumstances,
thus shifting the burden to Roos Foods to show the
availability of regular employment. The Board found that
Roos Foods could not carry its burden to show that work
was available to Guardado with her qualifications and
limitations because Roos Foods' own witness could not
testify that there was any work available for Guardado in
light of her undocumented status.

Roos Foods argues that the Board's consideration of
Guardado's immigration status was inappropriate and
unrelated to her accident at work. The Delaware Supreme
Court in Campos, a total disability case, addressed this,
stating that federal restrictions that prevent employers
from hiring undocumented workers may make it more
difficult for an employer to prove job availability, but
any difficulty is appropriately borne by the employer, who

must take the employee as it hired [her]. 16" Guardado
was an undocumented worker when she was hired by
Roos Foods. Roos Foods could have prevented the
problems it now complains of if it had only checked
Guardado's immigration status before it hired her. Roos
Foods, as the Supreme Court ruled in Campos, must take
Guardado as it hired her. The fact that Guardado may
have difficulty getting another job because of her age,
low education level, lack of skills and work experience,
physical limitations and immigration status is something
that Roos Foods must accept.

CONCLUSION

*4 The Board's finding that 1) Guardado was medically

able to work with restrictions, 2) was a prima facie
displaced worker, and 3) Roos Foods did not establish
that work was available to Guardado within her
restrictions and qualifications is based upon substantial
evidence in the record and free from legal error.

The Industrial Accident Board's decision is AFFIRMED.

IT IS SO ORDERED.

All Citations

Not Reported in A.3d, 2016 WL 355002
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1 General Motors v. McNemar, 202 A.2d 803, 805 (Del.1964); General Motors v. Freeman, 164 A.2d 686 (Del.1960).

2 Oceanport Ind. v. Wilmington Stevedores, 636 A.2d 892, 899 (Del.1994); Battista v. Chrysler Corp., 517 A.2d 295, 297
(Del.Super.1986), app. dism., 515 A.2d 397 (Del.1986)(TABLE).

3 Johnson v. Chrysler Corp., 213 A.2d 64, 66 (Del.1965).

4 29 Del.C. § 10142(d).

5 Person—Gaines v. Pepco Holdings Inc., 981 A.2d 1159, 1161 (Del.2009).

6 Dallachiesa v. General Motors Corp., 140 A.2d 137 (Del.Super.1958).

7 Howell v. Supermarkets General Corp., 340 A.2d 833, 835 (Del.1975).

8 Id.

9 Id.

10 Campos v. Daisy Construction Company, 107 A.3d 570 (Del.2014).

11 Torres v. Allen Family Foods, 672 A.2d 26, 30 (Del.1996) citing Ham v. Chrsyler Corp. 231 A.2d 258, 261 (Del.1967).

12 Chrysler Corp., v. Duff, 314 A.2d 915, 916 (Del.1973).

13  See Vasquez v. Abex Corp., 618 A.2d 91 (Del.1992)(TABLE), 1992 WL 397454, at *2 (Del. Nov. 5, 1992).

14  Chrysler Corporation v. Duff 314 A.2d 915, 916—17 (Del.1973).

15 Campos v. Daisy Construction Company, 107 A.3d 570, 576 (Del.2014) citing Abex v. Brinkley, 252 A.2d 552, 553
(Del.Super.1969).

16  Campos v. Daisy Construction Company, 107 A.3d 570, 572 (Del.2014).
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BEFORE THE IOWA WORKERS' COMPENSATION COMMISSIONER

MARY McKINNEY,
Claimant,

V&S
File No. 5005302
LABOR READY,
ALTERNATE MEDICAL

Employer,
CARE DECISION
and
ESIS, INC.,
Insurance Carrier, Headnote No. 2701
Defendants.

STATEMENT OF THE CASE

This is a contested case proceeding under lowa Code chapters 85 and 17A.
Claimant, Mary McKinney, sustained a stipulated work injury in the employ of defendant
Labor Ready on July 11, 2000. In this action, she seeks an award of alternate medical
care under lowa Code section 85.27 and 876 lowa Administrative Code 4.48.

The cause was heard by telephone conference call and fully submitted on
November 13, 2002. The record consists of McKinney’s testimony and exhibits 1-5.
The entire hearing was recorded via audiotape, which constitutes the official record of
proceedings.

Pursuant to a standing order of delegation of authority by the workers’
compensation commissioner pursuant to lowa Code section 86.3, the undersigned
enters this decision for the workers’ compensation commissioner. There is no right of
appeal of this decision to the workers’ compensation commissioner. Appeal of this
decision, if any, would be by judicial review pursuant to lowa Code section 17A.19.

ISSUES

At hearing, defendants agreed to responsibility for certain unpaid medical
expenses. The sole issue presented for resolution is whether defendants are liable for
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the expense of medical marijuana prescribed by the authorized treating physician for
pain relief.

FINDINGS OF FACT

Mary McKinney sustained a left fibula fracture and crush injury to the tibial
plafond when she was run over by a forklift truck on July 11, 2000. She has
subsequently been diagnosed with complex regional pain syndrome, a condition
sometimes referred to by physicians as “causalgia” or “reflex sympathetic dystrophy.”
Severe and intractable pain is the result. McKinney credibly testified that she is
essentially limited to moving on hands and knees as the result of severe, constant and
sharp pain.

McKinney has received a variety of treatment modalities without relief. These
include administration of nonsteroidal anti-inflammatories, sympathetic blocks, and
several opiates.

McKinney is currently a resident of the state of Oregon. Her authorized treating
physician, Stuart Rosenblum, M.D., a physician duly licensed to practice medicine in
Oregon, has recommended the use of medical marijuana, which he feels may mitigate
McKinney’'s symptoms, described as:

Patient with intractable neuropathic pain, not readily relieved with opioid therapy
(Exhibit 2)

Dr. Rosenblum’s statement was made as part of an “attending physician’s
statement” on a form pursuant to the Oregon Medical Marijuana Program. The parties
agree and stipulate that the state of Oregon maintains a program for state-sanctioned
use of medical marijuana.

CONCLUSIONS OF LAW

An application for alternate medical care is not automatically sustained because
claimant is dissatisfied with the care he has been receiving. Mere dissatisfaction with
the medical care is not ample grounds for granting an application for alternate medical
care. Rather, the claimant must show that the care was not offered promptly, was not
reasonably suited to treat the injury, or that the care was unduly inconvenient for the
claimant. , 528 N.W.2d 122 (lowa 1995).

The employer shall furnish reasonable surgical, medical, dental, osteopathic,
chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital
services, and supplies for all conditions compensable under the workers' compensation
law. The employer shall also allow reasonable and necessary transportation expenses
incurred for those services. The employer has the right to choose the provider of care,
except where the employer has denied liability for the injury. Section 85.27.

, Thirty-second Biennial Rep. of the Industrial Comm’r, 78
(Review-reopen October 16,1975).
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Defendants are not permitted to substitute their decisions as to proper care for
that of their authorized treating doctor. See , File No.
1185544, (Alt Care, July 27, 1999).

This agency has frequently been called upon in alternate medical care claims to
require employers and insurance carriers to honor the treatment recommendations of
their own authorized physicians. Orders granting such relief have been routinely
forthcoming. This case is no different except that the treatment modality recommended
is not readily available in the state of lowa. However, lowa Code sections 124.205(7)
and 124.206(7) do offer controlled substance exclusions for marijuana “used for
medicinal purposes pursuant to rules of the board of pharmacy examiners.”

Irrespective of what relief might be available in lowa, McKinney is a resident of
Oregon. Dr. Rosenblum is a physician licensed to practice in the state of Oregon. The
state of Oregon provides for the use of medical marijuana through a state-sanctioned
program. Dr. Rosenblum’s recommendation is pursuant to that program.

Defendants also contend that Dr. Rosenblum “has not shown” that the
recommended treatment would be effective. No authority is offered for the proposition
that an authorized physician must guarantee a successful result for every treatment
modality recommended. Symptomatic treatment of severe and intractable pain is
entirely appropriate and, in this case, reasonable and necessary within the meaning of
section 85.27. McKinney is entitled to the relief she seeks.

ORDER
THEREFORE, IT IS ORDERED:

McKinney's petition for alternate medical care is granted. Defendants are liable
for expenses related to the use of medical marijuana recommended by Dr. Rosenblum
under the Oregon Medical Marijuana Act Program.

Signed and filed this th day of November, 2002

DAVID RASEY
DEPUTY WORKERS’
COMPENSATION COMMISSIONER
Copies to:

Mr. Paul J. McAndrew, Jr.
Attorney at Law

2590 Holiday Rd., Ste 100
Coralville, IA 52241
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Mr. Mark A. Woollums
Attorney at Law

600 Union Arcade Bldg.
111 E Third Street
Davenport, IA 52801
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Case Summary

Overview
HOLDINGS: [1]-The workers' compensation judge
(WCJ) erred in denying a worker's claim for

reimbursement because no substantial evidence
supported the WCJ's conclusion that medical marijuana
used pursuant to the Lynn and Erin Compassionate Use
Act, (2007), was
not reasonable and necessary medical care for the
worker under the Workers' Compensation Act, N.M.

. § 52-1- ; [2]-Regardless of whether the
worker requested treatment with medical marijuana, his
health care provider (HCP) had treated him with
traditional pain management that had failed and
adopted a treatment plan based on medical marijuana,
and he would not have done so if it were an
unreasonable medical treatment; [3]-The HCP adopted

a treatment plan that called for medical marijuana, and
by the very nature of such treatment, medical marijuana
was a necessary component.

Outcome
Compensation order reversed.

LexisNexis® Headnotes

Workers' Compensation & SSDI > Benefit
Determinations > Medical Benefits > Authorized Treatment

HN1 The Workers' Compensation Act, N.M. Stat. Ann.

8§§ 52-1-1. (1929, as amended through 2013),

authorizes reimbursement for medical marijuana used

pursuant to the Lynn and Erin Compassionate Use Act,
(2007).

Workers' Compensation & SSDI > Coverage > Actions
Against Employers > Statutory Requirements for Adequate
Coverage

HN2 The Workers' Compensation Act requires an
employer to provide a worker reasonable and necessary
health care services from a health care provider. N.M.

(1929, as amended through
2013). Conversely, an employer need not provide a
worker with health care that is not reasonable and
necessary. The employer's obligation is limited by § 52-

care services.

Workers' Compensation & SSDI > ... > Judicial
Review > Standards of Review > Substantial Evidence

Administrative Law > Judicial Review > Standards of
Review > Substantial Evidence

HN3 Under a whole record standard of review, the court
of appeals determines whether substantial evidence in
the record as a whole supports the workers'
compensation judge's (WCJ) conclusion. Substantial
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evidence is credible evidence in light of the whole
record that is sufficient for a reasonable mind to accept
as adequate to support the conclusion. The court of
appeals gives deference to the WCJ as factfinder and
views the evidence in the light most favorable to the
decision without disregarding contravening evidence.

Administrative Law > Judicial Review > Standards of
Review > Substantial Evidence

Workers' Compensation & SSDI > ... > Judicial
Review > Standards of Review > Substantial Evidence

HN4 While the court of appeals generally may not weigh
the evidence, even under whole record review, such
review allows the reviewing court greater latitude to
determine whether a finding of fact was reasonable
based on the evidence. Moreover, its review has even
greater latitude when reviewing an issue for which the
evidence is documentary in nature. When all or
substantially all of the evidence on a material issue is
documentary or by deposition, an appellate court may
examine and weigh it. In review for substantial evidence
of such a record from a district court proceeding, the
appellate court must then give some weight to the
findings of the trial judge on such issue and not disturb
such findings based on conflicting evidence unless such
findings are manifestly wrong or clearly opposed to the
evidence.

Workers' Compensation & SSDI > ... > Judicial
Review > Standards of Review > Substantial Evidence

HN5 The court of appeals will not disturb the workers'
compensation judge's findings unless they are
manifestly wrong or clearly opposed to the evidence.

Workers' Compensation & SSDI > ... > Judicial
Review > Standards of Review > General Overview

HNG6 The court of appeals applies a de novo standard to
the workers' compensation judge's application of law to
the facts.

Governments > Agriculture & Food > General Overview

Healthcare Law > Medical Treatment > General Overview

HN7 The Lynn and Erin Compassionate Use Act
requires for enroliment that a person licensed in New
Mexico to prescribe and administer drugs that are
subject to the Controlled Substances Act provide a
written certification that the patient has a debilitating
medical condition and that the person certifying believes
that the potential health benefits of the medical use of

cannabis would likely outweigh the health risks for the
patient. , (H) (2007).

Workers' Compensation & SSDI > Benefit
Determinations > Medical Benefits > Authorized Treatment
Governments > Agriculture & Food > General Overview

Healthcare Law > Medical Treatment > General Overview

HN8 The Workers' Compensation Administration

regulations adopted pursuant to the Workers'
Compensation Act, Ann. § 4-5(1993) and
N. Anmn. § (2003), define "prescription

drug" as a drug requiring a written order from an
authorized health care provider (HCP) for dispensing by
a licensed pharmacist or authorized HCP. N.M. Code R.
11.4.7.7¢(00) (2011).authorized treating health care
provider (HCP) But, medical marijuana is not a
prescription drug. The certification required under the
Lynn and Erin Compassionate Use Act by a person
licensed in New Mexico to prescribe and administer
controlled substances is the functional equivalent of a
prescription. , {H) (2007).

Workers' Compensation & SSDI > Administrative
Proceedings > Evidence > Burdens of Proof
Workers' Compensation & SSDI > Benefit

Determinations > Medical Benefits > General Overview

HN9 The worker has the burden of proving that his or
her medical expenses were reasonably necessary.

Governments > Agriculture & Food > General Overview

Healthcare Law > Healthcare Litigation > Actions Against
Healthcare Workers > Doctors & Physicians

HN10 The Lynn and Erin Compassionate Use Act, N.M.

(2007), states that a practitioner
may not be subject to arrest, prosecution, or penalty for
distributing medical marijuana under the Compassionate
Use Act.

Healthcare Law > Medical Treatment > General Overview

Governments > Agriculture & Food > General Overview

HN11 See the Lynn and Erin Compassionate Use Act,
NM. & (2007).

Workers' Compensation & SSDI > Administrative
Proceedings > Judicial Review > General Overview

HN12 The court of appeals will affirm the decision of a
workers' compensation order if it is right for any reason.
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Opinion by: JAMES J. WECHSLER
Opinion
[**732] WECHSLER, Judge.

1] In
, cert. denied,

4), this Court held that HN1 the Workers'
Compensation Act, NMSA . 8§ 52- 70 (1929,
as amended through 2013), authorizes reimbursement
for medical marijuana used pursuant to the Lynn and
Erin Compassionate Use Act (Compassionate Use Act),

(2007). The workers'
[**733] compensation judge in Vialpando had found that
the worker was qualified to participate in the Department
of Health Medical Cannabis Program authorized by the
Compassionate Use Act and that such treatment would
be reasonable and necessary medical care.

[*2] In this appeal, the workers' compensation judge
(WCJ) found that the worker's authorized treating health
care provider (HCP) did not prescribe medical marijuana
and concluded that medical marijuana was not
reasonable and necessary medical care. Worker Miguel
Maez argues that the WCJ erred in this conclusion
because Worker [**2] had proven that medical
marijuana was reasonable and necessary medical care,
particularly based on the evidence that the HCP's
treatment plan for Worker included medical marijuana,
and the HCP and another doctor had certified Worker's
use of medical marijuana as required by the
Compassionate Use Act.

(*3] Because there is not substantial evidence
supporting the WCJ's conclusion that medical marijuana
was not reasonable and necessary medical care for
Worker, we reverse the WCJ's compensation order.

I. BACKGROUND

[*4] Worker suffered two compensable injuries to his
lumbar spine in the course and scope of his

employment with Riley Industrial on February 14, 2011
and March 4, 2011. Riley Industrial was insured by
Chartis (both referred to as Employer herein). Worker
was entitled to payment of temporary disability until the
date of maximum medical improvement and permanent
partial disability thereafter based on a seven percent
whole body impairment for the balance of the 500-week
benefit period. He was also entitted to ongoing
reasonable and necessary medical care. His authorized
HCP was Dr. Anthony Reeve.

[*5] The WCJ found that "Dr. Reeve did not prescribe
medical marijuana to Worker" and concluded that [***3]
"[m]edical marijuana is not reasonable and necessary
medical care from an authorized HCP" that would
require payment by Employer. Worker appeals from the
WCJ's compensation order to the extent that the WCJ
did not award medical benefits for Worker's use of
medical marijuana for pain management.

. REASONABLE AND NECESSARY MEDICAL
CARE

A. Issue on Appeal

[*6] On appeal, Worker initially makes arguments
concerning the interrelationship of the Workers'
Compensation Act and the Compassionate Use Act that
are similar to those we decided in Vialpando. In
Vialpando, filed after Worker filed his brief-in-chief in this
case, we determined that medical marijuana treatment
approved under the Compassionate Use Act that the
WCJ found to be reasonable and necessary medical
care qualifies for reimbursement under the Workers'
Compensation Act. 4-

[*71 The WCJ in this case did not find Worker's medical
marijuana treatment to be reasonable and necessary
medical care. To the contrary, the WCJ specifically
concluded that "[m]edical marijuana is not reasonable
and necessary medical care from an authorized HCP."
Worker argues that the WCJ erred in reaching this
conclusion because the evidence indicated that medical
marijuana is reasonable [***4] care for Worker's chronic
low back pain and because the WCJ incorrectly found
that medical marijuana was not "prescribed" by Dr.
Reeve.

[*8] HN2 The Workers' Compensation Act requires an
employer to provide a worker ‘reasonable and
necessary health care services from a health care
provider." . Conversely, an employer
need not provide a worker with health care that is not

JAMES DONOVAN
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reasonable and necessary. See

("[Tlhe employer's obligation is limited by

5 9(A) to paying for ‘'reasonable and

necessary' health care services"). Thus, the pivotal

question in Worker's appeal is whether the evidence

supports the WCJ's conclusion that medical marijuana
was not reasonable and necessary medical care.

[**734] B. Standard of Review

[*9] We address this question HN3 under a whole
record standard of review by determining whether
substantial evidence in the record as a whole supports
the WCJ's conclusion.

2009-NMSC-032. 1 12, 146 N.M. 453, 212 P.3d 341.
Substantial evidence is credible evidence in light of the
whole record "that is sufficient for a reasonable mind to
accept as adequate to support the conclusion[.]" /d.
(internal quotation marks and citation omitted). We give
deference to the WCJ as factfinder and view the
evidence in the light most favorable to the decision
without disregarding [***5] contravening evidence. /d.

[*10] HN4 While we generally may not weigh the
evidence, even under whole record review, such review
"allows the reviewing court greater latitude to determine
whether a finding of fact was reasonable based on the
evidence[.]"

. Moreover, our review
has even greater latitude when reviewing an issue for
which the evidence is documentary in nature. As in this
case, when "all or substantially all of the evidence on a
material issue is documentary or by deposition," an
appellate court may "examine and weigh it[.]"

(internal quotation marks
and citation omitted). In review for substantial evidence
of such a record from a district court proceeding, the
appellate court must then give "some weight to the
findings of the trial judge on such issue" and not disturb
such findings based on conflicting evidence "unless
such findings are manifestly wrong or clearly opposed to
the evidence." Id. (internal quotation marks and citation
omitted). In this case, in which we are applying whole
record review, we must similarly give weight to the
WClJ's findings and consider contravening evidence.

2. Y_12. Following United
Nuclear, HN5 we will not disturb the WCJ's findings
unless they are manifestly [***6] wrong or clearly
opposed to the evidence.

[*11] HNG6 We apply a de novo standard to the WCJ's

application of law to the facts.

C. Review of the Evidence

[*12] Dr. Reeve provided the evidence concerning the
issue of whether medical marijuana constituted
reasonable and necessary medical care. He testified by
deposition. He made detailed medical reports of each of
Worker's visits, and the reports were included as
exhibits to his deposition.

[*13] Dr. Reeve began treating Worker on June 13,
2011. He testified that his diagnosis of Worker included
chronic back pain and that he treated Worker with
medication for pain management. Over the course of
Worker's treatment, Dr. Reeve had injected Worker with
Toradol and had prescribed Soma, Ultram, Sprix,
Percocet, Lortab (oxycodone), and hydrocodone for
Worker's pain. Dr. Reeve also referred Worker to
another doctor for spinal injections. During one test
required for pain management patients, Worker tested
positive for marijuana. Dr. Reeve informed Worker that if
Worker was going to take marijuana, he needed to have
a license for Dr. Reeve to continue administering other
narcotics, and further, even if Worker had a license, he
would probably consider only additional [***7]
nonnarcotic pain medication.

[*14] On February 28, 2012, Dr. Reeve first saw
Worker for a medical marijuana evaluation. In his
medical report, Dr. Reeve states that Worker has had
spinal injections and chronic pain management and that
Worker "has failed traditional pain management and is a
candidate for the cannabis program.” At that time, Dr.
Reeve was ftreating Worker with hydrocodone. His
report concludes with the following:

IMPRESSION
1. Lumbar radiculopathy
2. Chronic low back pain

3. Failed traditional management.

REHABILITATION
SUGGESTIONS

MANAGEMENT AND

| have reviewed the records and examined the
patient. The history, radiographic and [**735]
physical findings are consistent at this time. |
will recommend authorization of medical
marijuana as a trial. Authorization is good for

JAMES DONOVAN
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one year and the patient will need to show
symptomatic progress upon reauthorization.

TREATMENT PLAN
Authorization for medical marijuana for one year.

[*15] Dr. Reeve re-authorized Worker for the medical
marijuana program after an evaluation on April 3, 2013.
Similarly, Dr. Reeve again stated in his report that
Worker had "failed traditional pain management and is a
candidate for the cannabis program.” He stated the
same "IMPRESSION"[***8] and "REHABILITATION
MANAGEMENT AND SUGGESTIONS" as he had on
February 28, 2012. His "TREATMENT PLAN" stated
"Reauthorization for medical marijuana for one year."

[*16] HN7 The Compassionate Use Act requires for
enrollment that "a person licensed in New Mexico to
prescribe and administer drugs that are subject to the
Controlled Substances Act" provide a ‘“written
certification” that "the patient has a debilitating medical
condition" and that the person certifying "believes that
the potential health benefits of the medical use of
cannabis would likely outweigh the health risks for the
patient." Section 26-2B-3(E), (H). Dr. Reeve signed the
certification for Worker to qualify for the Compassionate
Use Act medical marijuana program. The original
certification is not part of the record on appeal. Dr.
Reeve also signed the certification re-enrolling Worker
in the program. In that certification, in addition to the
statutory requirements stated above, Dr. Reeve further
certified that Worker "has current unrelieved symptoms
that have failed other medical therapies."

[17] At his deposition, Dr. Reeve was asked: "And
because you signed for [medical marijuana], do you
believe that it is an appropriate medical treatment for
[Worker's] [***9] herniated disk?" Dr. Reeve responded:

Well, 1 think | need to be really clear on this issue.
What happens is patients are going to use the
cannabis [marijuana] either one way or the other.
He already tested positive for it. And so | explain to
patients, "If you're going to use cannabis, you
should probably have a license for it because
people will suspect you of using it ultimately, and
you can always pass a preemployment screen or
other tests if you have a license for it." And if
patients request that | sign it, | will sign for them,
but I'm not recommending or distributing or in any
way advocating for the use of medical cannabis.

1. Necessity of a Prescription

[*18] Worker contends that the WCJ erred in his
conclusion that medical marijuana does not constitute
reasonable and necessary medical care because Dr.
Reeve did not "prescribe” medical marijuana for Worker.
The WCJ found that Dr. Reeve did not prescribe
medical marijuana to Worker and further found that
"Employer is not liable for the purchase of medical
marijuana based on the fact that the medical marijuana
is not being prescrivped by the authorized HCP, Dr.
Reeve." HN8  The Workers' Compensation
Administration regulations adopted pursuant[***10] to
1978, 52-4-5 (1993) and 1978,
,,,,,,, (2003) applicable at the time Worker
filed his application defined "prescription drug” as a drug
requiring "a written order from an authorized HCP for
dispensing by a licensed pharmacist or authorized
HCP." (12/31/2011). But, as we
stated in Vialpando, medical marijuana is not a
prescription drug. 084, 1 11. Moreover, as
we further stated in Vialpando, the certification required
under the Compassionate Use Act by a person licensed
in New Mexico to prescribe and administer controlled
substances is the functional equivalent of a prescription.
Id. §[ 12; see , (H). We thus agree with
Worker that the fact that Dr. Reeve did not provide
Worker a prescription as defined in the regulations does
not support the WCJ's conclusion that medical
marijuana was not reasonable and necessary medical
care for Worker.

2. Conclusion Regarding Reasonable Medical Care

[*19] As we have stated, to the extent that the WCJ
based his conclusion that medical [*736] marijuana
was not reasonable and necessary medical care on his
finding that Dr. Reeve did not prescribe medical
marijuana for Worker, the WCJ's conclusion is based on
a faulty premise. Employer argues that the evidence in
the record nevertheless supports the [**11] WCJ's
conclusion. We therefore turn to the other evidence to
determine whether it supports the conclusion that
medical marijuana was not reasonable and necessary
medical care for Worker.

[*20] We discuss the two aspects of the WCJ's
conclusion separately. With regard to whether medical
marijuana was reasonable medical care for Worker, we
have little difficulty concluding that the evidence as a
whole does not support the WCJ's conclusion.
Regardless of whether Worker requested treatment with
medical marijuana, Dr. Reeve had treated Worker with
traditional pain management that had failed. He adopted
a treatment plan based on medical marijuana. He would

JAMES DONOVAN
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not have done so if it were an unreasonable medical
treatment. The evidence does not support a conclusion
that Dr. Reeve did not believe medical marijuana to be a
reasonable treatment for Worker.

3. Conclusion Regarding Necessary Medical Care

[*21] The aspect concerning necessary medical care is
more difficult. Dr. Reeve did not testify that the medical
marijuana treatment was necessary for Worker's care.
Rather, when asked in his deposition whether he
believed it was appropriate medical treatment because
he had signed for it, Dr. Reeve stated that[**12]
Worker was using marijuana, that such patients need a
license for such use, and that he will sign for them if he
is requested. He specified that in doing so he was not
recommending marijuana use. He also considered the
medical marijuana program to be a patient's decision
"as it's private and voluntary and it's not overseen by a
physician."

[22] The WCJ decided from this evidence that medical
marijuana was not necessary medical care for Worker.
The question before us is whether there was substantial
evidence for the WCJ to reach this conclusion. Under
our standard of review, we must defer to the finder of
fact and view the evidence in the most favorable light to
the decision without disregarding contravening
evidence.
[*23] Worker had the burden to establish that medical
tte N 9. 126, 104
. (stating under previous version
of Workers' Compensation Act that HN9 the worker had
the burden of proving that his medical expenses were
reasonably necessary). The evidence indicates that Dr.
Reeve considered traditional pain management to have
failed and planned to treat Worker with medical
marijuana. Dr. Reeve also testified, however, that
medical marijuana treatment is a patient's [***13]
decision and that he will adopt it on a patient's request.
The question before us distills to whether, considering
all the evidence, the WCJ could reasonably have
concluded that medical marijuana was not necessary
medical care because Dr. Reeve merely acceded to
Worker's choice and adopted medical marijuana as his
treatment plan because Worker had begun to use it on
his own.

[*24] We begin with the contravening evidence. Dr.
Reeve's medical reports clearly state that he had treated
Worker with traditional pain management and that such

treatment had failed. The medical reports further state
that Dr. Reeve was adopting medical marijuana as his
treatment plan and would recommend its use for
Worker. Dr. Reeve did so, certifying in Worker's re-
enrollment form that Worker had "unrelieved symptoms
that have failed other medical therapies." We consider
this evidence to clearly establish that medical marijuana
was necessary for Worker's treatment because (1)
traditional pain management had failed and (2) it would
not be possible for Dr. Reeve to institute or carry out his
treatment plan without medical marijuana.

[25] To support the WCJ's conclusion and to consider
the evidence in the light most favorable [**14] to the
WCJ's conclusion, we must be able to infer from Dr.
Reeve's deposition testimony, as argued by Employer,
that medical marijuana treatment was entirely Worker's
[*737] choice and that Dr. Reeve certified Worker for
the medical marijuana program only because Worker
intended to use it regardiess and asked Dr. Reeve for
the certification. In this regard, Dr. Reeve testified that
Worker had tested positive for marijuana, that patients
use marijuana "either one way or the other[,]" and that
he will sign for patients if requested. He further stated
that he was "not recommending or distributing or in any
way advocating for the use of medical cannabis."

[*26] But, even reading this evidence in the light most
favorable to the WCJ's decision, we do not consider this
testimony to be inconsistent with Dr. Reeve's medical
records. There is no conflict in the evidence that Dr.
Reeve addressed medical marijuana as a treatment for
Worker because Worker had used marijuana and tested
positive for it. Nor do we question that Dr. Reeve
pursued medical marijuana as a treatment plan because
Worker requested it. Dr. Reeve's testimony also
indicates that, in adopting his treatment plan, he did not
recommend medical [**15] marijuana to Worker or
advocate its use. Dr. Reeve did not distribute medical
marijuana to Worker. See Section 2 (E) (HN10
stating that a practitioner may not be subject to arrest,
prosecution, or penalty for distributing medical
marijuana under the Compassionate Use Act).

[*27] We must focus on the question at issue—whether
medical marijuana was necessary medical care for
Worker. The facts that Dr. Reeve did not initiate or
recommend to Worker such care are not dispositive.
Regardiess of whether he took such action or was
merely "passive," as Employer contends, Dr. Reeve
adopted a treatment plan that called for medical
marijuana. By the very nature of such treatment,
medical marijuana was a necessary component. Dr.

JAMES DONOVAN
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Reeve then recommended Worker for receipt of medical
marijuana by his certification. He did so, even though at
Worker's request, because traditional pain management
was not successful for Worker.

[*28] Perhaps most significantly, we cannot accept the
contention, albeit implied, that Dr. Reeve would certify
Worker for medical marijuana use solely on Worker's
request regardless of whether it was appropriate for
Worker's medical care. Marijuana is a controlled
substance. The Compassionate Use Act makes [***16]
an exception to the contraband use of marijuana only
when necessary for medical treatment. See  B-2
(HN11 "The purpose of the [Compassionate Use Act] is
to allow the beneficial use of medical cannabis in a
regulated system for alleviating symptoms caused by
debilitating medical conditions and their medical
treatments."). Of course, a patient must wish to
participate in the Compassionate Use Act program, but
that law does not contemplate that individuals who wish
to receive marijuana may do so merely upon request; it
requires the certification by a professional. Nor does it
contemplate that this professional certification will be
issued in an irresponsible fashion. Dr. Reeve was
familiar with the Compassionate Use Act program and
testified that he was "one of only two doctors that | know
of in the state that will sign for the medical cannabis[.]"
We cannot infer from Dr. Reeve's testimony that he
would certify Worker for the Compassionate Use Act
program without exercising his medical judgment.
Indeed, to the contrary, his medical records describe in
detail the basis for his exercise of his medical judgment.

[*29] We additionally note that Dr. Reeve re-examined
Worker on April 3, 2013 and reauthorized [***17] Worker
for the Compassionate Use Act program. Dr. Reeve
certified at that time that Worker continued to meet the
eligibility requirements for the program and that Worker
"has current unrelieved symptoms that have failed other
medical therapies." This certification underscores
Worker's need for medical marijuana therapy.

[*30] We thus read the evidence in the record as a
whole as failing to support and as clearly opposed to the
WCJ's conclusion that medical marijuana was not
reasonable and necessary medical care.

lil. WORKER'S REFUSAL OF REASONABLE AND
NECESSARY MEDICAL CARE

End of Documernd

[*31] Employer also argues that, if medical marijuana is
reasonable and necessary medical care, Employer
should not be responsible [**738] to reimburse it
because Worker refused the reasonable and necessary
medical care that Dr. Reeve was providing to him. We
address this argument because, if Employer is correct,
we could affirm the WCJ's compensation order because
it is right for a reason that it does not address. See

(stating that HN12 we will
affirm the decision of a workers' compensation order if it
is right for any reason).

[*32] However, we do not agree with Employer
Employer's argument is premised on its position that:

It was Worker's [***18] own choice, and not Dr.
Reeve's professional judgment of what constituted
reasonable and necessary care, that first motivated
the medical use of marijuana. Dr. Reeve's rationale
for signing for the medical cannabis was not that he
wasn't providing reasonable and necessary care,
but rather that Worker was going to use marijuana
regardless of whether Worker was taking narcotic
pain medication.

[*33] As we have discussed, however, the substantial
evidence in the record as a whole does not support the
proposition that Dr. Reeve certified Worker for medical
marijuana treatment merely because Worker had made
that choice. The record, which includes Dr. Reeve's
medical reports, does not support a conclusion that
traditional pain medication was the sole reasonable and
necessary treatment, precluding any other.

IV. CONCLUSION

[*34] Substantial evidence in the record as a whole
does not support the WCJ's conclusion that medical
marijuana was not reasonable and necessary medical
care. We therefore reverse the WCJ's compensation
order.

[*35] IT IS SO ORDERED.
JAMES J. WECHSLER, Judge
WE CONCUR:

CYNTHIA A. FRY, Judge

MICHAEL E. VIGIL, Judge
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Twin Rivers Paper Co. appeals from a decision of a Workers' Compensation Board administrative law judge
(Pelletier, ALJ) granting Gaeton H. Bourgoin's Petition for Payment of Medical and Related Services regarding a
March 3, 1989, work injury. The ALJ, rejecting the medical findings of an independent medical examiner (IME)

,,,,, A. § 312 (Supp. 2015), concluded that in this case, the use of medical marijuana
constituted reasonable and proper medical treatment under (Supp. 2015), 1 and ordered
Twin Rivers to reimburse [*2] Mr. Bourgoin for costs associated with its use.

Twin Rivers contends the ALJ erred because (1) the use of marijuana contravenes the federal Controlled
Substances Act, 271 U.S.C. § 801 et seq ; (2) the order violates the restriction barring private health insurers from
paying for medical marijuana set forth in the Maine Medical Use of Marijuana Act (MMUMA),

(Supp. 2015); and (3) there is insufficient clear and convincing evidence to contradict the IME's medical
findings. We affirm the ALJ's decision.

I. BACKGROUND

Gaeton Bourgoin began working at Twin Rivers' paper mill (formerly owned by Fraser Paper) in Madawaska in
1980. On March 3, 1989, he suffered a work-related back injury. He went out of work in 1989 or early 1990, and has
received total incapacity benefits from that time forward. Since 1993, Mr. Bourgoin has suffered from severe chronic
pain syndrome. He experiences pain and muscle spasms in his back, legs, arms, and chest. He was diagnosed in
the early 1990s with reflex sympathetic dystrophy (RSD), which causes him burning pain, mostly in his legs. He
also suffers from psychological sequela of his back injury and related [*3] RSD.

Through the years, Mr. Bourgoin has tried many different treatments for his pain. He has traveled to the New
England Medical Center in Boston, the Yale New Haven Pain Clinic in Connecticut, the Mayo Clinic in Minnesota,
and to a neurologist in Florida. He is not a suitable candidate for surgery. He has been to pain management
specialists and has tried numerous medications, including narcotics. He developed dependence on narcotic
medications in the early 1990s.

For the last several years, Mr. Bourgoin has been treated for pain management by Dr. Sirdorczuk, a local general
practitioner. Dr. Sirdorczuk, in consultation with Dr. Herland, a Bangor pain management specialist, prescribed a
series of combinations of narcotic pain medications, none of which worked for Mr. Bourgoin, and caused side
effects that included abdominal pain, nausea, and problems with sleep and urination. Dr. Sirdorczuk then
prescribed non-narcotic medications, including suboxone, which were less effective for his pain and also caused
side effects. Mr. Bourgoin was subsequently admitted to a psychiatric facility for chronic pain with insomnia and
suicidal ideation.

After Mr. Bourgoin's hospitalization, Dr. [*4] Sirdorczuk, in consultation with Mr. Bourgoin's psychiatrist,
recommended a trial of medical marijuana consistent with the MMUMA. 2 In January of 2012, Mr. Bourgoin
obtained a medical marijuana program physician certification from Dr. Joseph Starkman, who works in the practice
known as Integr8 Health, LLC, with Dr. Dustin Sulak in Falmouth, Maine. Such a certification contains a statement
that in the physician's medical opinion, the medical marijuana will be used to treat "a patient's debilitating medical
condition. " 22 M.R.S  § 2423-B.

Mr. Bourgoin has been using medical marijuana for his pain since that time. He testified that his quality of life has
improved, that he experiences significantly less pain, and he sleeps better. He no longer takes opioid pain
medications or other narcotic drugs.

1 Title 39-A M.R.S.A. § 206 provides that " [a ]n employee sustaining a personal injury arising out of and in the course of
employment or disabled by occupational disease is entitled to reasonable and proper medical, surgical and hospital services,
nursing, medicines, and mechanical, surgical aids, as needed, paid for by the employer."

2 The Legislature enacted MMUMA to permit, conditionally, the use, possession, cultivation, and furnishing of marijuana for
medicinal purposes, specifically for the purpose of treating a patient's debilitating medical condition, including chronic pain.
22 M.R.S.A. §§ 2423-A, 2423-B.

JAMES DONOVAN



Page 3 of 4
2016 ME Wrk. Comp. LEXIS 30, *4

Mr. Bourgoin filed his Petition for Payment of Medical and Related Services, seeking reimbursement for costs
associated with his use of medical marijuana. Twin Rivers argued that (1) treatment with medical marijuana
cannot be considered reasonable and proper under section 206 because marijuana use is punishable by federal
law; and (2) the [*5] board cannot require it to pay for medical marijuana pursuant to section 2426(2)(A) of
MMUMA. Mr. Bourgoin underwent an independent medical examination with Dr. Renato Medrano. 3 A8
312. Dr. Medrano opined that medical marijuana is not a reasonable and proper medical treatment under section
206 of the Workers' Compensation Act.

The ALJ considered and rejected Twin Rivers' arguments, found clear and convincing evidence in the record to
contradict the IME’s medical findings, and granted Mr. Bourgoin's petition. Twin Rivers filed a Motion for Additional
Findings of Fact and Conclusions of Law, which the ALJ denied. Twin Rivers then filed this appeal.

Il. DISCUSSION

|. Does Reimbursement for Medical Marijuana Violate the Federal Controlled Substances Act or Maine Medical
Use of Marijuana Act?

Twin Rivers contends that the ALJ's decision is inconsistent with (1) the federal Controlled Substances Act, 21

Uus.c.§ of sea . which classifies mariuana as a Schedule | drug and makes the manufacturing, possession,

distribution, and dispensing of marijuana a federal crime; and (2) section 2426(2)(A) of the MMUMA, which

authorizes the use, possession, [*6] cultivation, and furnishing of marijuana for medicinal purposes, but protects

public insurance programs and private health insurers from being required to pay for medical marijuana. For the

reasons set forth in No/l v. Bakeries. G B No. 16-2 2016 MF Wrk. LFXIS 29 Niv en
, we reject Twin Rivers' arguments on these issues and affirm the ALJ's decision. 3

I. Does the Record Contain Clear and Convincing Evidence to Support the ALJ's Determination that Medical
Marijuana is Reasonable and Proper Medical Treatment?

Twin Rivers next contends that the ALJ's decision rejecting the IME's medical findings is not supported by clear and
convincing evidence. We disagree.

In the course of this litigation, Mr. Bourgoin underwent an independent medical examination performed by Dr.
Medrano. Dr. Medrano opined that treatment with marijuana is not reasonable and proper because marijuana is a
Schedule | drug with no currently accepted medical use and a high potential for abuse. He also opined that there is
no medical consensus regarding marijuana use, and there is inadequate scientific and medical research supporting
the use of marijuana [*7] for medical purposes. He recommended continued use of strong narcotic medications
for Mr. Bourgoin.

An administrative law judge is required to adopt the medical findings of an IME absent clear and convincing
evidence to the contrary in the record. 439-A M. A . "For purposes of section 312, this means that we
determine whether the [ALJ] could have been reasonably persuaded by the contrary medical evidence that it was
highly probable that the record did not support the IME's medical findings."

The ALJ rejected Dr. Medrano's opinion based on evidence that included medical records showing that Dr.
Medrano's suggestion that "strong narcotic medications” be utilized to treat Mr. Bourgoin's pain had already been
tried and had failed "miserably." The ALJ also relied upon evidence establishing that Mr. Bourgoin had been found
to be dependent on or addicted to narcotics as far back as the early 1990's, and that previous efforts to stop the

3 Twin Rivers also asserts that ordering reimbursement for medical marijuana is not reasonable and proper because, due to
the nature of medical marijuana dispensaries, receipts are not required to appear on the same billing forms as other treatments
compensable under the Act. Thus, it contends, there can be no control or oversight over the billing, and the system lacks
accountability and is ripe for fraud.

4 Title 39-A M.R.S.A. § 312(7) provides:
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opioids had resulted in side effects followed by psychiatric hospitalization with suicidal ideation. Further, he [*8]
cited to evidence that treatment with other non-narcotic pain medications, such as suboxone, had either caused
side effects which were problematic, or were inadequate to control his pain.

In addition, the ALJ relied on Dr. Sulak's testimony that opioid medications, while useful for acute or post-surgical
pain, are not nearly as useful in treating chronic pain because of issues of tolerance, sensitization, and the need
for dose escalation, as well as the potentially lethal side effects of large doses of narcotics. The ALJ also cited Dr.
Sulak's testimony regarding the analgesic effects of marijuana, and medical records supporting Mr. Bourgoin's
testimony that he had experienced significant benefit from using medical marijuana while treatment with opioids
had been a failure. 5

The evidence explicitly relied on by the ALJ shows that after a long history of unsuccessful treatment for pain with
conventional pain control methods, medical marijuana has provided Mr. Bourgoin with some relief. Based on that
evidence, the ALJ could have been reasonably persuaded that it was highly probable that the record did not
support Dr. Medrano's medical [*9] findings on the issue of whether the use of medical marijuana is reasonable,
proper, and necessary medical treatment for Mr. Bourgoin under 39-A . 6

Ill. CONCLUSION

We conclude that the ALJ's decision, ordering Twin Rivers to reimburse Mr. Bourgoin for the costs associated with
medical marijuana use, does not contravene any identified provision of the Federal Controlled Substances Act or
section 2426(2) of the Maine Medical Use of Marijuana Act. We further conclude that the ALJ did not err in
rejecting the IME's findings and concluding that the use of medical marijuana was reasonable, proper, and
necessary medical treatment in this case.

The entry is:

The administrative law judge's decision is affirmed.

5 Twin Rivers asserts that the ALJ improperly relied on Dr. Sulak's testimony as part of the clear and convincing evidentiary
case against the IME's medical findings, because " [c Jontrary evidence [may ] not include medical evidence not considered by
the independent medical examiner. " 39-A M.R.S.A. § 312(7). Dr. Sulak's deposition was taken after the IME issued his report
pursuant to section 312. However, Dr. Medrano was given a copy of Dr. Sulak's deposition transcript and reviewed that
transcript before his own deposition; he was questioned about Dr. Sulak's medical opinion; and he articulated his points of
disagreement with Dr. Sulak. Therefore, Dr. Sulak's testimony was considered by the IME, and the ALJ did not err when citing
Dr. Sulak's testimony as part of the evidence required to meet the clear and convincing standard.

6 Research has disclosed only three appellate decisions, all from New Mexico, in which the courts ruled that legislatively-
authorized medical marijuana use could be considered "reasonable and necessary” medical care under that state's Workers'
Compensation Act. Lewis v. American General Media , 355 P.3d 850 (N.M. App. 2015); Mayez v. Riley Industrial , 347 P.3d
732 (N.M App. 2015); Vialpando v. Ben's Automotive Servs. , 331 P.3d 975 (N.M. App. 2014). Professor Larson suggests that
these courts may have been disinclined to discontinue treatment that was providing some relief to the injured workers, who
suffered from chronic pain and had been unsuccessfully treated with narcotic medications. 8 ARTHUR LARSON, LEX K.
LARSON & THOMAS A. ROBINSON, LARSON'S WORKERS' COMPENSATION LAW § 94.06 (Matthew Bender, Rev. Ed.
2016).
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At issue in this case is whether an employer who is self-insured for purposes of workers' compensation may be
ordered to reimburse an injured worker for costs associated with the reasonable and proper use of medicinal
marijuana authorized by the Maine Medical Use of Marijuana Act. (Supp. 2015)
(MMUMA).

Lepage Bakeries, Inc., appeals from a decision of a Workers' Compensation Board administrative law judge (Hirtle,
ALJ) granting Gary A. Noll's Petition for Payment of Medical and Related Services regarding a February 9, 2012,
work injury. The ALJ ordered Lepage to reimburse [*2] Mr. Noll the cost of obtaining a medical marijuana
certificate, medical marijuana, and a vaporizer to administer medical marijuana. Lepage contends that ordering it
to reimburse Mr. Noll for medical marijuana and related expenses contravenes (1) federal law and puts it at risk of
prosecution because the purchase, sale, and possession of marijuana, even for medical purposes, remains illegal
under the Controlled Substances Act, ; and (2) section 2426(2) of the MMUMA, which
provides that a "private health insurer" cannot be required to reimburse a person for the costs associated with the
medical use of marijuana. We affirm the ALJ's decision.

I. BACKGROUND
This case was decided on stipulated facts, which are reproduced here in full
1. The employee sustained a low back injury on February 9, 2012 while making a delivery for Lepage Bakeries, Inc.

2. The employer paid the employee's lost time and medical benefits on a voluntary basis through January 1, 2015,
when it filed a Notice of Controversy.

3. The January 2015 Notice of Controversy was filed to contest a specific medical treatment the employee
requested reimbursement for: expenses [*3] associated with his use of medical marijuana.

4. The grounds for the employer's denial of the requested reimbursement are that medical marijuana is classified
as a Schedule | drug under the Controlled Substances Act and is illegal under U.S. federal law.

5. The employee used prescription pain medications for his back pain, but had difficulty tolerating their side
effects; whereupon his treating physiatrist, Dr. Ross, recommended he obtain a medical marijuana assessment.

6. Kevin Kenerson, D.O. assessed the employee and found him qualified for use of medical marijuana and a
vaporizer in late 2014.

7. The employer selected a doctor to examine the employee in early 2015. The employer's Section 207 medical
examiner, Dr. Peter Esponnette, stated in his report that the employee is "one of the exceptionally few people who
have noncancerous pain, non-Aids related pain, etc. for whom medical marijuana is an excellent choice." He
further stated he strongly advocates for the employee to use medical marijuana to treat his low back pain,
especially as he has been able to discontinue his use of three other medications through his use of marijuana.

8. Based on the clear conflict between the [*4] current federal and state law as to the legality of the use of
marijuana, the employer has refused to grant the employee's request for reimbursement of his medical marijuana
expenses.

Based on these facts, the ALJ initially determined that despite Lepage's arguments, the risk of prosecution under
federal law for reimbursing the employee was not sufficiently realistic to warrant denial of Mr. Noll's Petition for
Payment of Medical and Related Services. Moreover, Lepage failed to identify any provision of the Controlled
Substances Act that would render the conduct at issue illegal.
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Nonetheless, the ALJ denied the petition on the ground that Mr. Noll did not meet his burden to establish that a self-
insured employer like Lepage is not a "private health insurer" within the meaning of the MMUMA,
2426(2), and is therefore subject to Mr. Noll's requested relief.

Upon Mr. Noll's Motion for Additional Findings of Fact and Conclusions of Law, however, the ALJ granted the
petition, determining that Lepage was not a private health insurer under the MMUMA and therefore could be
required to reimburse Mr. Noll. The ALJ reasoned that the Workers' Compensation Act defines the term [*5]
"employer” to include the self-insured employer, but excludes self-insured employers from the definitions of
"insurance company," citing , (14) (Supp. 2015). Thus, a self-insured employer is excluded
from the meaning of "private health insurer ." (Emphasis added.)

The ALJ further reasoned

[Tlhe Workers' Compensation Act defines an "insurance company" as "any casualty insurance company" that

otherwise meets the requirements under Title . The Maine Insurance Code defines health
insurance and casualty insurance differently and names coverage under the Workers' Compensation Act as
"casualty insurance" distinct from "health insurance. " , 707. The distinction in Title 24-A is
consistent with Title 39-A and the Workers' Compensation Act's definition [of] "insurance company" as "any
casualty insurance company[.]"' 39-4 M.R.S.A . The definition of workers' compensation insurance as
"casualty” instead of "health”" insurance in multiple relevant sources excludes the Employer in this case from the
meaning of a "private health insurer" as used in 22 . §

(Footnotes omitted.)

Finding no [*6] federal or Maine statutory bar to ordering reimbursement, the ALJ concluded that under the
stipulated facts, medical marijuana constitutes "reasonable and proper" medical care for Mr. Noll pursuant to 39-A
M.R. , and granted the petition. Lepage filed this timely appeal. The executive director determined that the

issues presented on appeal warranted consideration by the Appellate Division en banc. See Me. W.C.B. Rule, ch.
13, § 2(3).

Il. DISCUSSION

A. Standard of Review

The role of the Appellate Division is "limited to assuring that the [ALJ's] factual findings are supported by competent
evidence, that [the] decision involved no misconception of applicable law and that the application of the law to the
facts was neither arbitrary nor without rational foundation."

(quotation marks omitted).

"When construing provisions of the Workers' Compensation Act, our purpose is to give effect to the Legislature's
intent." Ha D. e 81, P 12, 997 A.2d 730. "In so doing, we first look to the plain
meaning of the statutory language, and construe that[*7] language to avoid absurd, illogical, or inconsistent
results." /d. We also consider "the whole statutory scheme of which the section at issue forms a part so that a
harmonious result, presumably the intent of the Legislature, may be achieved."

; see also
B. Reimbursement for Medical Marijuana and Associated Costs

"An employee sustaining a personal injury arising out of and in the course of employment or disabled by
occupational disease is entitled to reasonable and proper medical, surgical and hospital services, nursing,
medicines, and mechanical, surgical aids, as needed, paid for by the employer." (Supp. 2015).
The Legislature enacted MMUMA to permit, conditionally, the use, possession, cultivation, and furnishing of
marijuana for medicinal purposes, specifically, for the purpose of treating or alleviating a patient's debilitating
medical condition, including intractable pain. , 2423-A, 2423-B. The ALJ concluded, and the
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parties do not dispute on appeal, that Mr. Noll's use of medical [*8] marijuana constitutes reasonable and proper
medical treatment, and reimbursement is not expressly prohibited by any provision of the Workers' Compensation
Act. !

1. Conflict with Federal Law

Although Maine law allows for the medicinal use of marijuana, federal law does not. Under the Controlled

Substances Act, 2 . & 812(c), marijuana remains classified as a Schedule | drug; manufacturing,
possession, distribution, and dispensing of marijuana remain a federal crime. ; see also
Sa 20 ES 58 A.3d 1138 (stating that MMUMA authorizes conduct that would

be otherwise illegal under federal law) . Because the federal government's authority to prosecute drug offenses
supersedes state law authorizing use or possession of marijuana, see

, Lepage contends that requiring reimbursement would make it complicit in the
commission of a federal crime. Moreover, Lepage contends that the risk of prosecution under federal law presents
a strong policy reason militating [*9] against reimbursement.

Research has disclosed only one appellate-level decision regarding payment for medical marijuana under workers'
compensation laws that addresses the potential conflict with federal law,

, cert denied, . 2In Vialpando, the
employer challenged a Workers' Compensation Judge's order requiring an employer to reimburse an injured
employee for costs associated with the medicinal use of marijuana obtained pursuant to that state's
Compassionate Use Act, . The employer contended that
compelling reimbursement would require it to violate the federal Controlled Substances Act and the public policy
reflected therein. /d. aft 979. The New Mexico Court of Appeals affirmed the Workers' Compensation Judge's
decision based on the employer's failure to identify any particular provision of the Controlled Substances Act that
would be violated by reimbursement, and it declined to search for such a statute. /d, at . [*10] Further, the
court found the expressions of public policy in federal law to be equivocal at best, noting that although marijuana
remains illegal under the Controlled Substances Act, the Justice Department has indicated that interfering with
state medical marijuana laws is not one of its enforcement priorities. . The court finally noted that New
Mexico's public policy is clear and embodied in its Compassionate Care Act: "to allow the beneficial use of
cannabis in a regulated system for alleviating symptoms caused by debilitating medical conditions and their medical
treatments." /d.

Citing , the ALJ rejected Lepage's arguments, reasoning that "[tlhe language of the Controlled
Substances Act relied upon by [Lepage] makes no mention of the facts presented in this case and [Lepage] cites
no persuasive authority for its argument that reimbursing a medical marijuana patient falls within the conduct
prohibited by federal law. " The ALJ also cited to a Justice Department Memorandum articulating a policy of
noninterference with states' rights regarding medical marijuana, further weakening Lepage's argument that
reimbursement would place it at [*11] risk of prosecution for violating federal law. See Memorandum, James M.

1 Although it was not an issue in controversy in this case, we note that three New Mexico Court of Appeals panels have held, in
similar cases in which the employee had first unsuccessfully sought relief from significant pain through traditional treatment with
opioids, that legislatively-authorized medical marijuana use could be considered "reasonable and necessary" medical care
under that state's Workers' Compensation Act. Lewis v. American General Media , 355 P.3d 850 (N.M. App. 2015); Mayez v.
Riley Industrial , 347 P.3d 732 (N.M App. 2015); Vialpando v. Ben's Automotive Servs. , 331 P.3d 975 (N.M. App. 2014).
Professor Larson suggests that these courts may have been disinclined to discontinue treatment that was providing some relief
to the injured workers. 8 ARTHUR LARSON, LEX K. LARSON & THOMAS A. ROBINSON, LARSON'S WORKERS'
COMPENSATION LAW § 94.06 (Matthew Bender, Rev. Ed. 2016).

2 In Maine, Workers' Compensation Board Administrative Law Judges have approved the reimbursement of injured
employees for costs associated with medical marijuana use in three additional cases. Crandall Univ. of Me. System , W.C.B.
No. 08-00-3314 (July 15, 2015); Doten v. Domtar Inds., Inc. , W.C.B. No. 09-02-37-96 (July 8, 2015); Bourgoin v. Twin Rivers
Paper Co. , W.C.B. No. 89-01-36-55 (March 16, 2015).
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Cole, Deputy Attorney General, United States Dep't of Justice, Guidance Regarding Marijuana Enforcement
(August 29, 2013). 3

We agree with the ALJ's reasoning. The decision involved no misconception of applicable law or misapplication of
the law to the facts, and it was neither arbitrary nor without rational foundation. . We
find no basis in federal law or policy identified by the parties that would preclude a self-insured employer from
reimbursing an injured employee for costs associated with medical marijuana use pursuant to the MMUMA and
the Workers' Compensation Act.

2. Private Health Insurer

We next decide whether section 2426(2)(A) of the MMUMA restricts the board from requiring Lepage to reimburse
Mr. Noll for costs associated with medical use of marijuana. Title , provides:

This chapter may not be construed to require:

A. A government medical assistance program or private health insurer to reimburse a person for costs associated
with the medical use of marijuana [.]

It is[*12] undisputed that Lepage is a self-insured employer for purposes of workers' compensation. Lepage
contends that as such, it fits within the scope of the term "private health insurer" as that term is used in section
2426(2)(A). Lepage asserts that the ALJ's decision, resting on the Maine Insurance Code's distinction between
casualty and health insurance (with workers' compensation being designated as casualty insurance) and the
Workers' Compensation Act's definition of "insurance company,” which does not specifically include the self-
insured employer, fails to consider the overall purpose and practical application of the Act. It contends that the self-
insured employer's obligation under the Workers' Compensation Act is the same as that of a private health insurer:
when an employee obtains medical services as a result of a work-related injury, it is the self-insured employer's
duty to promptly pay for those services either directly or by reimbursing the employee.

In support of its arguments, Lepage cites to Nich v. S.D 07 ME 103. 32 (overruled
in part by statute on other grounds). In that case, the Law Court had to [*13] decide whether a lump sum disability
payment received by the employee pursuant to a permanent and total disability feature in an employer-funded life
insurance policy constituted a payment "under a disability insurance policy," and was thus subject to offset under
3-AMRSA 8§ /2172 Id P 1 The Court allowed the offset, determining that the "plain meaning of the term
'disability insurance policy' includes a payment pursuant to a disability feature in a policy that provides multiple
coverages. " . The Court reasoned that "[tf]he definitions of different types of insurance coverage are not
mutually exclusive, and 'the inclusion of such coverage within one definition shall not exclude it as to any other kind
of insurance within the definition of which such coverage is likewise reasonably includable.' 1

(2006)." Id. P 12. -

We find the case of Deabav v. St Reais Paner Co 442 A 2d /Me 14R1) to be more closely on point. In
Deabay, the Law Court held that payments made by a health insurer could not be construed as payments made by
the employer or its workers' compensation insurer for purposes of tolling the statute [*14] of limitations because
the health insurer was not synonymous with the employer or the workers' compensation insurer. _Id. at . The
Court reasoned that the term "insurer" in the statute of limitations clearly contemplated workers' compensation
carriers; payments made by the health insurer were not made pursuant to requirements of the Workers'
Compensation Act; and the health insurer's liability was entirely independent from whatever liability the employer
incurred under the Act. /d.

Accordingly, despite Lepage's arguments, we conclude that the plain meaning of "private heaith insurer” in 22
M.R, does not include an employer who is self-insured for purposes of workers' compensation.

3 Additionally, Professor Larson has observed
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"Private health insurer" is not defined in the MMUMA, nor elsewhere in Maine statutory law. As the ALJ noted, and
looking at the broader statutory scheme, the Worker's Compensation Act includes "self-insurer" within the definition

of "employer," not within the definition of "insurance company,” , (14); and Workers'
Compensation insurance is characterized by statute as casualty insurance, not health insurance, compare 24-A
7[*15) with AS§

Moreover, although both private health insurers and workers' compensation carriers are required to provide
coverage for medical treatment, the Workers' Compensation Act is also a substitute for, and shields employers
from, civil liability. , 401 (2001 & Supp. 2015). As part of the "Grand Bargain," under the Act,
employees lose their right to sue but gain the right to compensation for lost wages and reasonable and necessary
medical care. In contrast, private health insurance is a benefit governed by a variety of state and federal laws.
Those laws allow insurers and employers (within certain parameters) the right to limit medical treatment by
excluding coverage for certain types of care and to require copayments or coinsurance. See, e.g., RS.A.
8§ 430 (2015 & 2015 Supp.). The Workers' Compensation Act subjects employers and carriers to an
entirely different set of legal and regulatory obligations with respect to liability for medical treatment. See

442 A.2d at 964.

Finally, had the Legislature intended, it could have explicitly exempted workers' compensation insurance carriers
and self-insured [*16] employers from the obligation to reimburse injured employees for costs associated with
medical marijuana claims under the Workers' Compensation Act. 4 It did not.

Ill. CONCLUSION

We conclude that (1) no identified provision of federal law would preclude requiring a self-insured employer to
reimburse an injured employee for the costs associated with the reasonable and proper medicinal use of
marijuana pursuant to the MMUMA or the Workers' Compensation Act; and, (2) consistent with the statute's plain
meaning, section 2426(2)(A) of the MMUMA does bar the board from requiring a self-insured employer to
reimburse an injured employee for those costs.

The entry is:

The ALJ's decision is affirmed

4 As the ALJ noted, the Arizona Legislature has explicitly exempted workers' compensation carriers from reimbursing costs
associated with the medical use of marijuana. Ariz. Rev. Stat. Ann. § 36-2814(A)(1) (2015).
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Case Summary

Overview

ISSUE: Whether criminal defendants may avoid
prosecution for various federal marijuana offenses on
the basis of a congressional appropriations rider that
prohibits the U.S. Department of Justice (DOJ) from
spending funds to prevent states' implementation of
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their own medical marijuana laws. HOLDINGS: [1]-
Consolidated Appropriations Act, 2016, Pub. L. No. 114-
113, § 542, 129 Stat. 2242, 2332-33 (2015), prohibits
the DOJ from spending money on actions that prevent
the Medical Marijuana States giving practical effect to
their state laws that authorize the use, distribution,
possession, or cultivation of medical marijuana; [2])-At a
minimum, § 542 prohibits DOJ from spending funds
from relevant appropriations acts for the prosecution of
individuals who engaged in conduct permitted by the
State Medical Marijuana Laws and who fully complied
with such laws.

Outcome

The court vacated the orders of the district courts and
remanded with instructions to conduct an evidentiary
hearing to determine whether defendants had complied
with state law.

LexisNexis® Headnotes

Criminal Law & Procedure > Appeals > Appellate
Jurisdiction > Authority of Appellate Court

HN1 Federal courts are courts of limited subject-matter
jurisdiction, possessing only that power authorized both
by the Constitution and by Congress. Before proceeding
to the merits of a dispute, the court must assure itself
that it has jurisdiction.

Criminal Law & Procedure > Appeals > Appellate
Jurisdiction > Final Judgment Rule

HN2 The court of appeals' jurisdiction is typically limited
to final decisions of the district court. In criminal cases,
this prohibits appellate review until after conviction and
imposition of sentence.

Criminal Law & Procedure > Appeals > Appellate
Jurisdiction > Interlocutory Appeals

HN3 Under , the courts of appeals
shall have jurisdiction of appeals from: (1) Interlocutory
orders of the district courts of the United States
granting, continuing, modifying, refusing or dissolving
injunctions, except where a direct review may be had in
the Supreme Court. By its terms, § {al(1) requires
only an interlocutory order refusing an injunction.

Criminal Law & Procedure > Appeals > Appellate
Jurisdiction > Interlocutory Appeals

HN4 While 28  .C.S. § 129

1) must be narrowly

construed in order to avoid piecemeal litigation, it does
permit appeals from orders that have the "practical
effect" of denying an injunction, provided that the would-
be appellant shows that the order "might have a serious,
perhaps irreparable, consequence." The U.S. Court of
Appeals for the Ninth Circuit finds nothing in Carson to
suggest that the requirement of irreparable injury
applies to appeals from orders specifically denying
injunctions. Carson merely expanded the scope of
appeals that do not fall within the meaning of the
statute. Thus, Carson's requirements do not apply to
appeals from the "direct denial of a request for an
injunction.”

Criminal Law & Procedure > Appeals > Appellate
Jurisdiction > Interlocutory Appeals

HN5 In almost all federal criminal prosecutions,
injunctive relief and interlocutory appeals will not be
appropriate. Federal courts traditionally have refused,
except in rare instances, to enjoin federal criminal
prosecutions. An order by a federal court that relates
only to the conduct or progress of litigation before that
court ordinarily is not considered an injunction and
therefore is not appealable under S. 8§
1 {1). Thus, in almost all circumstances, federal
criminal defendants cannot obtain injunctions of their
ongoing prosecutions, and orders by district courts
relating solely to requests to stay ongoing federal
prosecutions will not constitute appealable orders under

§ 1292(a)(1).

Criminal Law & Procedure > Appeals > Appellate
Jurisdiction > Interlocutory Appeals

Constitutional Law > Congressional Duties &
Powers > Spending & Taxation

Criminal Law & Procedure > Commencement of Criminal
Proceedings

HNG6 It is emphatically the exclusive province of the
Congress not only to formulate legislative policies and
mandate programs and projects, but also to establish
their relative priority for the Nation. Once Congress,
exercising its delegated powers, has decided the order
of priorities in a given area, it is for the courts to enforce
them when enforcement is sought. A court sitting in
equity cannot ignore the judgment of Congress,
deliberately expressed in legislation. When Congress
has enacted a legislative restriction like the
Consolidated Appropriations Act, 2016, Pub. L. No. 114-
113, § 542, 129 Stat. 2242, 2332-33 (2015), that
expressly prohibits the Department of Justice from
spending funds on certain actions, federal criminal
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defendants may seek to enjoin the expenditure of those
funds, and the court of appeals may exercise jurisdiction
over a district court's direct denial of a request for such
injunctive relief.

Criminal Law & Procedure > Jurisdiction &
Venue > Jurisdiction

HN7 District courts in criminal cases have ancillary
jurisdiction, which is the power of a court to adjudicate
and determine matters incidental to the exercise of its
primary jurisdiction over a cause under review.

Constitutional Law > The Judiciary > Case or
Controversy > Standing

HN8 The doctrine of standing asks whether a litigant is
entitled to have a federal court resolve his grievance. A
court has an independent obligation to examine its own
jurisdiction, and standing is perhaps the most important
of the jurisdictional doctrines.

Constitutional Law > The Judiciary > Case or
Controversy > Standing

Criminal Law & Procedure > Appeals > Appellate
Jurisdiction

HN9 Constitutional limits on the court's jurisdiction are
established by U.S. Const. art. {ll, which limits the
jurisdicton of federal courts to "Cases" and
"Controversies.” U.S. Const. art. Ill, § 2. It demands that
an "actual controversy" persist throughout all stages of
litigation. That means that standing must be met by
persons seeking appellate review. To have U.S. Const.
art. 1l standing, a litigant must have suffered or be
imminently  threatened with a concrete and
particularized "injury in fact" that is fairly traceable to the
challenged action and likely to be redressed by a
favorable judicial decision.

Constitutional Law > The Judiciary > Case or
Controversy > Standing

HN10 One who seeks to initiate or continue proceedings
in federal court must demonstrate, among other
requirements, both standing to obtain the relief
requested, and, in addition, an ongoing interest in the
dispute on the part of the opposing party that is
sufficient to establish concrete adverseness. When
those conditions are met, U.S. Const. art. lll does not
restrict the opposing party's ability to object to relief
being sought at its expense.

Constitutional Law > The Judiciary > Case or

Controversy > Standing

HN11 Threatened prosecution may give rise to

standing.

Constitutional Law > The Judiciary > Case or
Controversy > Standing

Constitutional Law > Separation of Powers

HN12 The Bond decision concluded that, "if the
constitutional structure of our Government that protects
individual liberty is compromised, individuals who suffer
otherwise justiciable injury may object." The U.S.
Supreme Court explained that both federalism and
separation-of-powers constraints in the Constitution
serve to protect individual liberty, and a litigant in a
proper case can invoke such constraints "when
government acts in excess of its lawful powers." The
Court gave numerous examples of cases in which
private parties, rather than government departments,
were able to rely on separation-of-powers principles in
otherwise jusiticiable cases or controversies. In another
decision, the Court recognized, of course, that the
separation of powers can serve to safeguard individual
liberty and that it is the duty of the judicial department--
in a separation-of-powers case as in any other--to say
what the law is.

Constitutional Law > Congressional Duties &
Powers > Spending & Taxation

HN13 The Appropriations Clause of the Constitution,
refer to U _art. [. § 9 cl 7, provides that "No
Money shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law."). This
straightforward and explicit command means simply that
no money can be paid out of the Treasury unless it has
been appropriated by an act of Congress. Money may
be paid out only through an appropriation made by law;
in other words, the payment of money from the Treasury
must be authorized by a statute.

Constitutional Law > Congressional Duties &
Powers > Spending & Taxation

Constitutional Law > Separation of Powers

HN14 The Appropriations Clause plays a critical role in
the Constitution's separation of powers among the three
branches of government and the checks and balances
between them. Any exercise of a power granted by the
Constitution to one of the other branches of Government
is limited by a valid reservation of congressional control
over funds in the Treasury. The Clause has a
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fundamental and comprehensive purpose to assure that
public funds will be spent according to the letter of the
difficult judgments reached by Congress as to the
common good and not according to the individual favor
of Government agents. Without it, Justice Story
explained, the executive would possess an unbounded
power over the public purse of the nation; and might
apply all its moneyed resources at his pleasure.

Governments > Legislation > Effect & Operation

Criminal Law & Procedure > Commencement of Criminal
Proceedings

HN15 None of the funds made available in this Act to
the Department of Justice may be used, with respect to
Medical Marijuana States to prevent any of them from
implementing their own laws that authorize the use,
distribution, possession, or cultivation of medical
marijuana. Consolidated Appropriations Act, 2016, Pub.
L. No. 114-113, § 542, 129 Stat. 2242, 2332-33 (2015).

Governments > Legislation > Interpretation

Governments > Legislation > Effect & Operation

HN16 It is a fundamental canon of statutory construction
that, unless otherwise defined, words will be interpreted
as taking their ordinary, contemporary, common
meaning. Regarding the plain meaning of "prevent any
of the Medical Marijuana States from implementing their
own laws that authorize the wuse, distribution,
possession, or cultivation of medical marijuana’--the
pronoun "them" refers back to the Medical Marijuana
States, and "their own laws" refers to the state laws of
the Medical Marijuana States. And "implement" means:
To "carry out, accomplish; esp.: to give practical effect
to and ensure of actual fulfillment by concrete measure."
Implement, Merriam-Webster's Collegiate Dictionary
(11th ed. 2003); "To put into practical effect; carry out."
Implement, American Heritage Dictionary of the English
Language (5th ed. 2011); and "To complete, perform,
carry into effect (a contract, agreement, etc.); to fulfil (an
engagement or promise)." Implement, Oxford English
Dictionary, www.oed.com. The court may follow the
common practice of consulting dictionaries to determine
ordinary meaning.

Governments > Legislation > Effect & Operation
Criminal Law & Procedure > Commencement of Criminal
Proceedings

HN17 In sum, Consolidated Appropriations Act, 2016,
Pub. L. No. 114-113, § 542, 129 Stat. 2242, 2332-33

(2015), prohibits the Department of Justice from
spending money on actions that prevent the Medical
Marijuana States giving practical effect to their state
laws that authorize the use, distribution, possession, or
cultivation of medical marijuana.

Governments > Legislation > Interpretation

Criminal Law & Procedure > Criminal Offenses > Controlled
Substances > Delivery, Distribution & Sale

Criminal Law & Procedure > Criminal Offenses > Controlled
Substances > Possession

HN18 Statutory language cannot be construed in a
vacuum. It is a fundamental canon of statutory
construction that the words of a statute must be read in
their context and with a view to their place in the overall
statutory scheme. The court must read the Consolidated
Appropriations Act, 2016, Pub. L. No. 114-113, § 542,
129 Stat. 2242, 2332-33 (2015), with a view to its place
in the overall statutory scheme for marijuana regulation,
namely the Controlled Substances Act (CSA) and the
State Medical Marijuana Laws. The CSA prohibits the
use, distribution, possession, or cultivation of any
marijuana. , 844(a). The State
Medical Marijuana Laws are those state laws that
authorize the use, distribution, possession, or cultivation
of medical marijuana. Thus, the CSA prohibits what the
State Medical Marijuana Laws permit.

Governments > Legislation > Effect & Operation

Criminal Law & Procedure > Commencement of Criminal
Proceedings

HN19 In light of the ordinary meaning of the terms of
Consolidated Appropriations Act, 2016, Pub. L. No. 114-
113, § 542, 129 Stat. 2242, 2332-33 (2015), and the
relationship between the relevant federal and state laws,
the court considers whether a superior authority, which
prohibits certain conduct, can prevent a subordinate
authority from implementing a rule that officially permits
such conduct by punishing individuals who are engaged
in the conduct officially permitted by the lower authority.
The court concludes that it can.

Governments > Legislation > Effect & Operation

Criminal Law & Procedure > Commencement of Criminal
Proceedings

HN20 At a minimum, Consolidated Appropriations Act,
2016, Pub. L. No. 114-113, § 542, 129 Stat. 2242, 2332-
33 (2015), prohibits the Department of Justice from
spending funds from relevant appropriations acts for the
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prosecution of individuals who engaged in conduct
permitted by the State Medical Marijuana Laws and who
fully complied with such laws.

Governments > Legislation > Effect & Operation

Criminal Law & Procedure > Commencement of Criminal
Proceedings

HN21 "Law" has many different meanings, including the
following definitions that appear most relevant to
Consolidated Appropriations Act, 2016, Pub. L. No. 114-
113, § 542, 129 Stat. 2242, 2332-33 (2015): "The
aggregate of legislation, judicial precedents, and
accepted legal principles; the body of authoritative
grounds of judicial and administrative action; esp., the
body of rules, standards, and principles that the courts
of a particular jurisdiction apply in deciding
controversies brought before them." "The set of rules or
principles dealing with a specific area of a legal system."
Law, Black's Law Dictionary (10th ed. 2014); and: "1. a.
The body of rules, whether proceeding from formal
enactment or from custom, which a particular state or
community recognizes as binding on its members or
subjects. (In this sense usually the law.)." "One of the
individual rules which constitute the ‘law' (sense 1) of a
state or polity. The plural has often a collective sense.
approaching sense 1." Law, Oxford English Dictionary,
www.oed.com. The relative pronoun "that" restricts
"laws" to those laws authorizing the use, distribution,
possession, or cultivation of medical marijuana.

Governments > Legislation > Effect & Operation

Criminal Law & Procedure > Commencement of Criminal
Proceedings

HN22 In sum, the ordinary meaning of Consolidated
Appropriations Act, 2016, Pub. L. No. 114-113, § 542,
129 Stat. 2242, 2332-33 (2015), prohibits the
Department of Justice from preventing the
implementation of the Medical Marijuana States' laws or
sets of rules and only those rules that authorize medical
marijuana use.

Governments > Legislation > Effect & Operation

Criminal Law & Procedure > Commencement of Criminal
Proceedings

HN23 Consolidated Appropriations Act, 2016, Pub. L.
No. 114-113, § 542, 129 Stat. 2242, 2332-33 (2015),
prohibits the federal government only from preventing
the implementation of those specific rules of state law
that authorize the use, distribution, possession, or

cultivation of medical marijuana. DOJ does not prevent
the implementation of rules authorizing conduct when it
prosecutes individuals who engage in conduct
unauthorized under state medical marijuana laws.
Individuals who do not strictly comply with all state-law
conditions regarding the use, distribution, possession,
and cultivation of medical marijuana have engaged in
conduct that is unauthorized, and prosecuting such
individuals does not violate § 542. Congress could
easily have drafted § 542 to prohibit interference with
laws that address medical marijuana or those that
regulate medical marijuana, but it did not. Instead, it
chose to proscribe preventing states from implementing
laws that authorize the use, distribution, possession,
and cultivation of medical marijuana.

Governments > Legislation > Effect & Operation

Governments > Legislation > Interpretation

HN24 It is a fundamental principle of appropriations law
that the court may only consider the text of an
appropriations rider, not expressions of intent in
legislative history. An agency's discretion to spend
appropriated funds is cabined only by the text of the
appropriation, not by Congress’ expectations of how the
funds will be spent, as might be reflected by legislative
history. As the U.S. Supreme Court has said (in a case
involving precisely the issue of Executive compliance
with appropriation laws, although the principle is one of
general applicability): "legislative intention, without
more, is not legislation.”

Governments > Legislation > Effect & Operation

Criminal Law & Procedure > Criminal Offenses > Controlled
Substances

Crimina! Law & Procedure > Commencement of Criminal
Proceedings

HN25 To be clear, Consolidated Appropriations Act,
2016, Pub. L. No. 114-113, § 542, 129 Stat. 2242, 2332-
33 (2015), does not provide immunity from prosecution
for federal marijuana offenses.

Civil Procedure > Remedies > Writs > All Writs Act

Civil Procedure > ... > Writs > Common Law

Writs > Mandamus

HN26 The court has jurisdiction under the All Writs Act,
, to "issue all writs necessary or

appropriate in aid of our jurisdiction and agreeable to

the usages and principles of law."

The writ of mandamus is a drastic and extraordlnary
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remedy reserved for really extraordinary causes.
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Opinion by: Diarmuid F. O'Scannlain
Opinion
O'SCANNLAIN, Circuit Judge

We are asked to decide whether criminal defendants
may avoid prosecution for various ['5] federal marijuana
offenses on the basis of a congressional appropriations
rider that prohibits the United States Department of
Justice from spending funds to prevent states’
implementation of their own medical marijuana laws.

|

A

These ten cases are consolidated interlocutory appeals
and petitions for writs of mandamus arising out of orders
entered by three district courts in two states within our
circuit.! All Appellants have been indicted for various
infractions of the Controlled Substances Act (CSA).
They have moved to dismiss their indictments or to
enjoin their prosecutions on the grounds that the
Department of Justice (DOJ) is prohibited from spending
funds to prosecute them.

In Mcintosh, five codefendants allegedly [*6] ran four
marijuana stores in the Los Angeles area known as
Hollywood Compassionate Care (HCC) and Happy
Days, and nine indoor marijuana grow sites in the San
Francisco and Los Angeles areas. These codefendants
were indicted for conspiracy to manufacture, to possess
with intent to distribute, and to distribute more than 1000
marijuana plants in violation of

841(a)(1), The government
forfeiture derived from such violations under
853.

sought

In Lovan, the U.S. Drug Enforcement Agency and
Fresno County Sheriffs Office executed a federal

1 Appellants filed one appeal in United States v. Mcintosh, No.
15-10117, arising out of the Northern District of California; one
appeal in United States v. Kynaston, No. 15-30098, arising out
of the Eastern District of Washington; and four appeals with
four corresponding petitions for mandamus—Nos. 15-10122,
15-10127, 15-10132, 15-10137, 15-71158, 15-71174, 15-
71179, 15-71225, which we shall address as United States v.
Lovan—arising out of the Eastern District of California.
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search warrant on 60 acres of land located on North
Zedicker Road in Sanger, California. Officials allegedly
located more than 30,000 marijuana plants on this
property. Four codefendants were indicted for
manufacturing 1000 or more marijuana plants and for
conspiracy to manufacture 1000 or more marijuana
plants in violation of , 846.

In Kynaston, five codefendants face charges that arose
out of the execution of a Washington State search
warrant related to an investigation into violations of
Washington's Controlled Substances Act. Allegedly, a
total of 562 "growing marijuana plants,”" along with
another 677 pots, some of which appeared to have the
root structures of [*7] suspected harvested marijuana
plants, were found. The codefendants were indicted for
conspiring to manufacture 1000 or more marijuana
plants, manufacturing 1000 or more marijuana plants,
possessing with intent to distribute 100 or more
marijuana plants, possessing a firearm in furtherance of
a Title 21 offense, maintaining a drug-involved premise,
and being felons in possession of a firearm in violation
of , and 21 U.S.C.
8§ 841, 856(a)(1).

B

In December 2014, Congress enacted the following
rider in an omnibus appropriations bill funding the
government through September 30, 2015:

None of the funds made available in this Act to the
Department of Justice may be used, with respect to
the States of Alabama, Alaska, Arizona, California,
Colorado, Connecticut, Delaware, District of
Columbia, Florida, Hawaii, lllinois, lowa, Kentucky,
Maine, Maryland, Massachusetts, Michigan,
Minnesota,  Mississippi, Missouri,  Montana,
Nevada, New Hampshire, New Jersey, New
Mexico, Oregon, Rhode Island, South Carolina,
Tennessee, Utah, Vermont, Washington, and
Wisconsin, to prevent such States from
implementing their own State laws that authorize
the use, distribution, possession, or cultivation of
medical marijuana.

rider in § 542.

(2015) (adding Guam and Puerto Rico and changing
"prevent such States from implementing their own State
laws" to "prevent any of them from implementing their
own laws").

Appellants in Mcintosh, Lovan, and Kynaston filed
motions to dismiss or to enjoin on the basis of the rider.
The motions were denied from the bench in hearings in
Mecintosh and Lovan, while the court in Kynaston filed a
short written order denying the motion after a hearing. In
Mcintosh and Kynaston, the court concluded that
defendants had failed to carry their burden to
demonstrate their compliance with state medical
marijuana laws. In Lovan, the court concluded that the
determination of compliance with state law would
depend on facts found by the jury in a federal
prosecution, and thus it would revisit the defendants’
motion after the trial.

Appellants in all[*9] three cases filed interlocutory
appeals, and Appellants in Mcintosh and Lovan ask us
to consider issuing writs of mandamus if we do not
assume jurisdiction over the appeals.

1l

HN1 Federal courts are courts of limited subject-matter
jurisdiction, possessing only that power authorized both
by the Constitution and by Congress. See Gunn v.

Before proceeding to the merits of this dispute, we must
assure ourselves that we have jurisdiction. See

Co. ens _for. Envt. 118
S.. . L. Ed 98).
A

The parties dispute whether Congress has authorized
us to exercise jurisdiction over these interlocutory
appeals. HN2 "Our jurisdiction is typically limited to final
decisions of the district court." United S

5 3 _2009). "In criminal
cases, this prohibits appellate review until after
conviction and imposition of sentence.”

1494, 103 L. . In the cases before us,

Consolidated and [*8] Further Co nuing
Act, 2015, L. .113-235.§ 6
2217 14). Various short-term

measures extended the appropriations and the rider
through December 22, 2015. On December 18, 2015,
Congress enacted a new appropriations act, which
appropriates funds through the fiscal year ending
September 30, 2016, and includes essentially the same

no Appellants have been convicted or sentenced.
Therefore, unless some exception to the general rule
applies, we should not reach the merits of this dispute.
Appellants invoke three possible avenues for reaching
the merits: jurisdiction over an order refusing an
injunction, jurisdiction under the collateral order
doctrine, and the writ of mandamus. We address the
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first of these three avenues.

1
HN3 Under R , "the courts of appeals
shall have [*10] jurisdiction of appeals from: (1)

Interlocutory orders of the district courts of the United
States . . . granting, continuing, modifying, refusing or
dissolving injunctions, . . . except where a direct review
may be had in the Supreme Court." (emphasis added).
By its terms, requires only an interlocutory
order refusing an injunction. Nonetheless, relying on
Carson v. A n 101
S. Ct 993, 67 L. Ed. _2d 59_ , the government
argues that § 12 requires Appellants to show
that the interlocutory order (1) has the effect of refusing
an injunction; (2) has a serious, perhaps irreparable,
consequence; and (3) can be effectually challenged only
by immediate appeal.

The government's reliance on Carson is misplaced in
light of our precedent interpreting that case. In Shee
Atika v. Sealaska Corp., we explained:

In Carson, the Supreme Court considered whether
sec (1) permitted appeal from an order
denying the parties' joint motion for approval of a
consent decree that contained an injunction as one
of its provisions. Because the order did not, on its
face, deny an injunction, an appeal from the order
did not fall precisely within the language of section
1292(a)(1). The Court nevertheless permitted the
appeal. The Court stated that, HN4 while

1 must be narrowly construed in
order [*11] to avoid piecemeal litigation, it does
permit appeals from orders that have the "practical
effect" of denying an injunction, provided that the
would-be appellant shows that the order "might
have a serious, perhaps irreparable, consequence."

We find nothing in Carson to suggest that the
requirement of irreparable injury applies to appeals
from orders specifically denying injunctions. Carson
merely expanded the scope of appeals that do not
fall within the meaning of the statute. Sealaska
appeals from the direct denial of a request for an
injunction. Carson, therefore, is simply irrelevant.

39 F.3d 247, th_
accord Pa

, See also
(noting that its conclusion was consistent with "the
overwhelming majority of courts of appeals that have

considered the issue" and collecting cases). Thus,

(citations omitted);
1038 (

requirements do not apply to appeals from the
"direct denial of a request for an injunction.”
39 F.3d at 248.
2

In the cases before us, the district courts issued direct
denials of requests for injunctions. Lovan, for instance,
requested injunctive relief in the conclusion of his
opening brief: "Therefore, the Court should dismiss all
counts against Mr. Lovan based upon alleged violations
of and/or enjoin the Department [*12]
of Justice from taking any further action against the
defendants in this case unless and until the Department
can show such action does not involve the expenditure
of any funds in violation of the Appropriations Act." At
the hearing, Lovan's counsel made exceptionally clear
that his motion sought injunctive relief in the alternative:

THE COURT: But remember, your remedy is not
because you are upset that the Department of
Justice is spending taxpayer money. Your remedy
is a dismissal, which is what you are seeking now,
is it not?

MR. FARKAS: And your Honor, as an alternative in
our motion, we ask for a stay of these proceedings,
asked this Court to enjoin the Department of Justice
from spending any funds to prosecute Mr. Lovan if
this Court finds he is in conformity with the
California Compassionate Use Act. So it is a motion
to dismiss or, alternatively, a motion to enjoin until
Congress designates funds for that purpose.

Shortly thereafter, Lovan's counsel reiterated: "[W]e
would ask either for a dismissal or to enjoin the
government from spending any funds that were not
appropriated under the Appropriations Act." At the close
of the hearing, Lovan's counsel even explicitly argued
that the [*13] district court's denial of injunctive relief
would be appealable immediately: "l believe this might
be the type of collateral order that is appealable to the
Ninth Circuit immediately. As | said, we are asking for
an injunction." The district court denied Lovan's motion,
which clearly requested injunctive relief.

Similarly, in Kynaston, the opening brief in support of
the motion began and ended with explicit requests for
injunctive relief. Subsequent filings by other defendants
in that case referenced the injunctive relief sought, and
one discussed at length how courts of equity should
exercise their jurisdiction. The district court denied the
motion, which clearly sought injunctive relief.

In Mcintosh, the defendant requested injunctive relief in

JAMES DONOVAN
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his moving papers, and he mentioned his request for
injunctive relief three times in his reply brief. At the
hearing, the question of injunctive relief did not arise,
and the district court said simply that it was denying the
motion. Although Mclntosh could have emphasized the
equitable component of his request more, we conclude
that he raised the issue sufficiently for the denial of his
motion to constitute a direct denial of a request for [*14]
an injunction.

1 to consider the interlocutory appeals from
these direct denials of requests for injunctions.
3

We note the unusual circumstances presented by these
cases. HN5 In almost all federal criminal prosecutions,
injunctive relief and interlocutory appeals will not be
appropriate. Federal courts traditionally have refused,
except in rare instances, to enjoin federal criminal

prosecutions. See Acke an_v. Lo 's
(3d 6); 822 F.2d 8
261 U.S. A 334 (D.C. . "An order by a

federal court that relates only to the conduct or progress
of litigation before that court ordinarily is not considered
an injunction and therefore is not appealable under &

1292(a)(1)."

criminal defendants cannot obtain injunctions of their
ongoing prosecutions, and orders by district courts
relating solely to requests to stay ongoing federal
prosecutions will not constitute appealable orders under

§ 1292(a)(1).

Here, however, Congress has enacted an
appropriations rider that specifically restricts DOJ from
spending money to pursue certain activities. HNG It is
"emphatically the exclusive province of the
Congress not only to formulate legislative policies and
mandate programs and projects, but also to
establish [*15] their relative priority for the Nation. Once
Congress, exercising its delegated powers, has decided
the order of priorities in a given area, it is for . . . the
courts to enforce them when enforcement is sought."
v oHIl. 7 . 153, 194, 98 3,
; accord

. A "court

sitting in equity cannot ‘ignore the judgment of

Congress, deliberately expressed in legislation.

(quoting

Ct. 592 81 L. Ed. 789 (1937)). Even if Appellants
cannot obtain injunctions of their prosecutions
themselves, they can seek—and have sought—to enjoin
DOJ from spending funds from the relevant
appropriations acts on such prosecutions.2 When
Congress has enacted a legislative restriction like § 542
that expressly prohibits DOJ from spending funds on
certain actions, federal criminal defendants may seek to
enjoin the expenditure of those funds, and we may
exercise jurisdiction over a district court's direct denial of
a request for such injunctive relief.

B

As part of our jurisdictional inquiry, we must consider
whether Appellants have standing to complain that DOJ
is spending money that has not been appropriated by
Congress. HN8 "The doctrine of standing asks whether
a litigant is entitled to have a federal court resolve his
grievance."

. Although the
government concedes that Appellants have standing,
we have an "independent obligation to examine [our]
own jurisdiction, and standing is perhaps the most
important of the jurisdictional doctrines." Un d_

v, Hays, 515 U.S. 737, 116 8. Ct, 132 L
(internal quotation marks and alterations

omitted).

HN9 Constitutional limits on our jurisdiction are
established by Article Ill, which limits the jurisdiction of
federal courts to "Cases" and "Controversies." U.S.
Const. art. I, § 2. It "demands that an ‘actual
controversy' persist throughout all stages of litigation.
That means that standing 'must be met by persons

2We need not decide in the first instance exactly how the
district courts should resolve claims that DOJ is spending
money to prosecute a defendant in viclation of an
appropriations rider. We therefore take no view on the precise
relief required and leave that issue to the district courts in the
first instance. We note that HN7 district courts [*16] in
criminal cases have ancillary jurisdiction, which "is the power
of a court to adjudicate and determine matters incidental to the
exercise of its primary jurisdiction over a cause under review."

d Sta _v. Sumi 226 F.3d 1005, 1013-15 Qi
2000); see
Ga v 443 F. 2. 10 (2d Cir. 2006).
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Page 10 of 15

2016 U.S. App. LEXIS 15029, *16

seeking appellate review . . . .

(citations omitted). To have Article lll standing, a litigant
"must have suffered or be imminently threatened with a
concrete [*17] and particularized ‘injury in fact' that is
fairly traceable to the challenged action . . . and likely to
be redressed by a favorable judicial decision.” Lexmark

In Bond v. United States, the Supreme Court addressed
a situation similar to the cases before us.
131 S. Ct. 2355, L. E 269
Third Circuit had concluded that the criminal defendant
lacked "standing to challenge a federal statute on
grounds that the measure interferes with the powers
reserved to States," and the Supreme Court reversed.
Id. 6.2

The Court explained that HN70 "[olne who seeks to
initiate or continue proceedings in federal court must
demonstrate, among other requirements, both standing
to obtain the relief requested, and, in addition, an
'ongoing interest in the dispute’ on the part of the
opposing party that is sufficient to establish ‘concrete
adverseness.™ [d. at_217 (citations omitted). "When
those conditions are met, Article Ill does not restrict the
opposing party's ability to object to relief being sought at
its expense." /d. "The requirement of Article Il standing
thus had no bearing upon [the defendant's] capacity to
assert defenses in the District Court.” /d.

Applying those principles to the defendant's standing to
appeal, the Court concluded that[*18] it was “clear
Article llI's prerequisites are met. Bond's challenge to
her conviction and sentence 'satisfies the case-or-
controversy requirement, because the incarceration . . .
constitutes a concrete injury, caused by the conviction
and redressable by invalidation of the conviction.™ /d.
Here, Appellants have not yet been deprived of liberty
via a conviction, but their indictments imminently
threaten such a deprivation. Cf. n B, Anthony List

HN11 (threatened prosecution may give rise
to standing). They clearly had Article Il standing to
pursue their challenges below because they were
merely objecting to relief sought at their expense. And
they have standing on appeal because their potential
convictions constitute concrete, particularized, and
imminent injuries, which are caused by their
prosecutions and redressable by injunction or dismissal
of such prosecutions. See

After addressing Article Ill standing, HN12 the Bond
Court concluded that, "[i)f the constitutional structure of
our Government that protects individual liberty is
compromised, individuals who suffer otherwise
justiciable injury may object." Id. at 223. The Court
explained that both federalism and separation-of-powers
constraints in the Constitution serve [*19] to protect
individual liberty, and a litigant in a proper case can
invoke such constraints "[wlhen government acts in
excess of its lawful powers." . The Court
gave numerous examples of cases in which private
parties, rather than government departments, were able
to rely on separation-of-powers principles in otherwise

jusiticiable cases or controversies. See (citing

(2010);

36, S 2 1.141 L Ed. 2d (1998};

Spen rm, Inc., 514 U.S, 211. 115 S. Ct. 7

131 L. Ed. 2d 328 (1995);  wshe 478 US,
D INS v

{ ; wgstown et e Co. v _343

US. 579, 72 S.. 9 53, 62 Law
_417_{1952); ultry

United 295 U.S. 55 S. Ct. 837, 79 L. Ed.

The Court reiterated this principle in
1 8. Ct 2550, 189 L. 2d 53 4).
There, the Court granted relief to a private party
challenging an order against it on the basis that certain
members of the National Labor Relations Board had
been appointed in excess of presidential authority under
the Recess , another separation-
of-powers  constraint. The Court
“recognize[d], of course, that the separation of powers
can serve to safeguard individual liberty and that it is the
'duty of the judicial department—in a separation-of-
powers case as in any other—'to say what the law is."
(citing

(Kennedy, J., concurring), and quoting

Madison. 5 .S. (1 Cranch) 137, 177, 2 L. Ed. 60
( 3)); see also 53 (Scalia, J., concurring in
the judgment) (discussing at great length how the
separation of powers protects individual liberty).

Thus, Appellants have standing to invoke separation-of-
powers provisions of the Constitution to challenge [*20]
their criminal prosecutions.

2
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Here, Appellants complain that DOJ is spending funds
that have not been appropriated by Congress in
violation of HN13 the Appropriations Clause of the
Constitution. See U _art. 1. § 9 ¢l 7 ("No
Money shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law . . . M.
This "straightforward and explicit command . . . means
simply that no money can be paid out of the Treasury
unless it has been appropriated by an act of Congress."
110 110 L. 387, (citation
omitted). "Money may be paid out only through an
appropriation made by law; in other words, the payment
of money from the Treasury must be authorized by a
statute.” /d.

HN14 The Appropriations Clause plays a critical role in
the Constitution's separation of powers among the three
branches of government and the checks and balances
between them. "Any exercise of a power granted by the
Constitution to one of the other branches of Government
is limited by a valid reservation of congressional control
over funds in the Treasury." . The Clause has
a "fundamental and comprehensive purpose . . . to
assure that public funds will be spent according to the
letter of the difficult judgments reached by Congress as
to the common good and not according to the individual
favor of Government agents.” . Without it,
Justice [21] Story explained, "the executive would
possess an unbounded power over the public purse of
the nation; and might apply all its moneyed resources at
his pleasure.”" Id. at 427 (quoting 2 Joseph Story,
Commentaries on the Constitution of the United States
§ 1348 (3d ed. 1858)).

Thus, if DOJ were spending money in violation of § 542,
it would be drawing funds from the Treasury without
authorization by statute and thus violating the
Appropriations Clause. That Clause constitutes a
separation-of-powers limitation that Appellants can
invoke to challenge their prosecutions.

i

The parties dispute whether the government's spending
money on their prosecutions violates § 542.
A

We focus, as we must, on the statutory text. Section 542
provides that HN15 "[nJone of the funds made available
in this Act to the Department of Justice may be used,
with respect to [Medical Marijuana States®] to prevent

3To avoid repeating the names of all 43 jurisdictions listed, we

any of them from implementing their own laws that
authorize the use, distribution, possession, or cultivation
of medical marijuana.”

2016. ! Non.114-113. § 542 129 Stat. 2332-
33 (2015). Unfortunately, the rider is not a model of
clarity.

1

HN16 "It is a ‘'fundamental canon of statutory
construction' that, 'unless otherwise defined, words will
be interpreted as taking their ordinary, contemporary,
common meaning." 134 8.
Ct. 87. (2014) (quoting

St . L
. Thus, in order to decide whether the
prosecutions of Appellants violate § 542, we must
determine the plain meaning of "prevent any of [the
Medical Marijuana States] from implementing their own
laws that authorize the use, distribution, possession, or
cultivation of medical marijuana.” The pronoun “them"
refers [*23] back to the Medical Marijuana States, and
"their own laws" refers to the state laws of the Medical
Marijuana States. And "implement" means:

To "carry out, accomplish; esp.: to give practical
effect to and ensure of actual fulfiliment by concrete
measure." Implement, Merriam-Webster's
Collegiate Dictionary (11th ed. 2003);

“To put into practical effect; carry out." Implement,
American Heritage Dictionary of the English
Language (5th ed. 2011); and

"To complete, perform, carry into effect (a contract,
agreement, etc.), to fulfil (an engagement or
promise)." Implement, Oxford English Dictionary,
www.oed.com.

See

refer to Alabama, Alaska, Arizona, California, Colorado,
Connecticut, Delaware, Florida, Georgia, Hawaii, [*22] lilinois,
lowa, Kentucky, Louisiana, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Mississippi, Missouri, Montana, Nevada,
New Hampshire, New Jersey, New Mexico, New York, North
Carolina, Oklahoma, Oregon, Rhode Island, South Carolina,
Tennessee, Texas, Utah, Vermont, Virginia, Washington,
Wisconsin, Wyoming, the District of Columbia, Guam, and
Puerto Rico as the "Medical Marijuana States" and their laws
authorizing "the use, distribution, possession, or cultivation of
medical marijuana”" as the "State Medical Marijuana Laws."
While recognizing that the list includes three non-states, we
will refer to the listed jurisdictions as states and their laws as
state laws without further qualification.

JAMES DONOVAN
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(We "may follow the common practice of
consulting dictionaries to determine" ordinary meaning.);
. HN17 In sum, § 542
prohibits DOJ from spending money on actions that
prevent the Medical Marijuana States' giving practical
effect to their state laws that authorize the use,
distribution, possession, or cultivation of medical
marijuana.
2

DOJ argues that it does not prevent the Medical
Marijuana States from giving practical effect to their
medical marijuana laws by prosecuting private
individuals, rather than taking legal action against the
state. We are not persuaded.

Importantly, the HN18 "[s]tatutory language [*24] cannot
be construed in a vacuum. It is [another] fundamental
canon of statutory construction that the words of a
statute must be read in their context and with a view to
their place in the overall statutory scheme." V.
Frost. 136 S. Ct 1061. 1070. 194 L. Ed. 2d 108 (2016)
(internal quotation marks omitted). Here, we must read
§ 542 with a view to its place in the overall statutory
scheme for marijuana regulation, namely the CSA and
the State Medical Marijuana Laws. The CSA prohibits
the use, distribution, possession, or cultivation of any
marijuana. See ) A The State
Medical Marijuana Laws are those state laws that
authorize the use, distribution, possession, or cultivation
of medical marijuana. Thus, the CSA prohibits what the
State Medical Marijuana Laws permit.

HN19 In light of the ordinary meaning of the terms of §
542 and the relationship between the relevant
federal [*25] and state laws, we consider whether a
superior authority, which prohibits certain conduct, can
prevent a subordinate authority from implementing a
rule that officially permits such conduct by punishing
individuals who are engaged in the conduct officially
permitted by the lower authority. We conclude that it
can.

4This requires a slight caveat. Under the CSA, "the
manufacture, distribution, or possession of marijuana [is] a
criminal offense, with the sole exception being use of the drug
as part of a Food and Drug Administration preapproved
research study." Ct
2195, 16 2d 1 ;see 21 U.S.C. §§ 812(c), 8
841(a)(1), 844(a). Thus, except as part of "a strictly controlled
research project,” federal law "designates marijuana as
contraband for any purpose.” Raich, 545 .at 27.

DOJ, without taking any legal action against the Medical
Marijuana States, prevents them from implementing
their laws that authorize the use, distribution,
possession, or cultivation of medical marijuana by
prosecuting individuals for use, distribution, possession,
or cultivation of medical marijuana that is authorized by
such laws. By officially permitting certain conduct, state
law provides for non-prosecution of individuals who
engage in such conduct. If the federal government
prosecutes such individuals, it has prevented the state
from giving practical effect to its law providing for non-
prosecution of individuals who engage in the permitted
conduct.

We therefore conclude that, HN20 at a minimum, § 542
prohibits DOJ from spending funds from relevant
appropriations acts for the prosecution of individuals
who engaged in conduct permitted by the State Medical
Marijuana Laws and who fully [*26] complied with such
laws.

3

Appellants in Mcintosh and Kynaston argue for a more
expansive interpretation of § 542. They contend that the
rider prohibits DOJ from bringing federal marijuana
charges against anyone licensed or authorized under a
state medical marijuana law for activity occurring within
that state, including licensees who had failed to comply
fully with state law.

For instance, Appellants in Kynaston argue that
"implementation of laws necessarily involves all aspects
of putting the law into practical effect, including
interpretation of the law, means of application and
enforcement, and procedures and processes for
determining the outcome of individual cases.” Under this
view, if the federal government prosecutes individuals
who are not strictly compliant with state law, it will
prevent the states from implementing the entirety of
their laws that authorize medical marijuana by
preventing them from giving practical effect to the
penalties and enforcement mechanisms for engaging in
unauthorized conduct. Thus, argue the Kynaston
Appellants, the Department of Justice must refrain from
prosecuting "unless a person's activities are so clearly
outside the scope of a state's medical marijuana [*27]
laws that reasonable debate is not possible."

To determine whether such construction is correct, we
must decide whether the phrase "laws that authorize"
includes not only the rules authorizing certain conduct
but also the rules delineating penalties and enforcement
mechanisms for engaging in unauthorized conduct. In
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answering that question, we consider the ordinary
meaning of "laws that authorize the use, distribution,
possession, or cultivation of medical marijuana.” "HN21
Law" has many different meanings, including the
following definitions that appear most relevant to § 542:

"The aggregate of legislation, judicial precedents,
and accepted legal principles; the body of
authoritative grounds of judicial and administrative
action; esp., the body of rules, standards, and
principles that the courts of a particular jurisdiction
apply in deciding controversies brought before
them."

"The set of rules or principles dealing with a specific
area of a legal system <copyright law>."

Law, Black's Law Dictionary (10th ed. 2014); and:

"1. a. The body of rules, whether proceeding from
formal enactment or from custom, which a
particular state or community recognizes as binding
on its members or subjects. (In this [*28] sense
usually the law.)."

"One of the individual rules which constitute the
law' (sense 1) of a state or polity. . . . The plural
has often a collective sense . . . approaching sense
1'"

Law, Oxford English Dictionary, . The
relative pronoun "that" restricts "laws" to those laws
authorizing the use, distribution, possession, or
cultivation of medical marijuana. See Bryan A. Garner,
Garner's Dictionary of Legal Usage 887-89 (3d ed.
2011). HN22 In sum, the ordinary meaning of § 542
prohibits the Department of Justice from preventing the
implementation of the Medical Marijuana States' laws or
sets of rules and only those rules that authorize medical
marijuana use.

We also consider the context of § 542. The rider
prohibits DOJ from preventing forty states, the District of
Columbia, and two territories from implementing their
medical marijuana laws. Not only are such laws varied
in composition but they also are changing as new
statutes are enacted, new regulations are promulgated,
and new administrative and judicial decisions interpret
such statutes and regulations. Thus, § 542 applies to a
wide variety of laws that are in flux.

Given this context and the restriction of the relevant
laws to those [*29] that authorize conduct, we conclude
that HN23 § 542 prohibits the federal government only

from preventing the implementation of those specific
rules of state law that authorize the use, distribution,
possession, or cultivation of medical marijuana. DOJ
does not prevent the implementation of rules authorizing
conduct when it prosecutes individuals who engage in
conduct unauthorized under state medical marijuana
laws. Individuals who do not strictly comply with all
state-law conditions regarding the use, distribution,
possession, and cultivation of medical marijuana have
engaged in conduct that is unauthorized, and
prosecuting such individuals does not violate § 542.
Congress could easily have drafted § 542 to prohibit
interference with laws that address medical marijuana or
those that regulate medical marijuana, but it did not.
Instead, it chose to proscribe preventing states from
implementing laws that authorize the use, distribution,
possession, and cultivation of medical marijuana.

B

The parties cite various pieces of legislative history to
support their arguments regarding the meaning of §
542,

We cannot consider such sources. HN24 It is a
fundamental principle of appropriations law that we may
only consider the [*30] text of an appropriations rider,
not expressions of intent in legislative history. "An
agency's discretion to spend appropriated funds is
cabined only by the 'text of the appropriation,’ not by
Congress' expectations of how the funds will be spent,
as might be reflected by legislative history."

m S. Ct. 2181, 21 3

L._Ed 2d 1 012) (quoting
Don 746_ 41. _App. DC.
ir. (Scalia, J.)). In International Union,

then-Judge Scalia explained:

As the Supreme Court has said (in a case involving
precisely the issue of Executive compliance with
appropriation laws, although the principle is one of
general applicability): "legislative intention, without
more, is not legislation." The issue here is not how
Congress expected or intended the Secretary to
behave, but how it required him to behave, through
the only means by which it can (as far as the courts
are concerned, at least) require anything—the
enactment of legislation. Our focus, in other words,
must be upon the text of the appropriation.

(quoting

see also
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("The relevant case law makes clear that restrictive
language contained in Committee Reports is not legally
binding."); Lincoln v. Vigil. 508 U.S 182. 192. 113 S. Ct.
reports and other legislative history as to how the funds
should or are expected to be spent do not establish
any [*31] legal requirements on' the agency." (citation
omitted)).

We recognize that some members of Congress may
have desired a more expansive construction of the rider,
while others may have preferred a more limited
interpretation. However, we must consider only the text
of the rider. If Congress intends to prohibit a wider or
narrower range of DOJ actions, it certainly may express
such intention, hopefully with greater clarity, in the text
of any future rider.

v

We therefore must remand to the district courts. If DOJ
wishes to continue these prosecutions, Appellants are
entitled to evidentiary hearings to determine whether
their conduct was completely authorized by state law, by
which we mean that they strictly complied with all
relevant conditions imposed by state law on the use,
distribution, possession, and cultivation of medical
marijuana. We leave to the district courts to determine,
in the first instance and in each case, the precise
remedy that would be appropriate.

We note the temporal nature of the problem with these
prosecutions. The government had authority to initiate
criminal proceedings, and it merely lost funds to
continue them. DOJ is currently prohibited from
spending funds [*32] from specific appropriations acts
for prosecutions of those who complied with state law.
But Congress could appropriate funds for such
prosecutions tomorrow. Conversely, this temporary lack
of funds could become a more permanent lack of funds
if Congress continues to include the same rider in future
appropriations bills. In determining the appropriate
remedy for any violation of § 542, the district courts
should consider the temporal nature of the lack of funds
along with Appellants’ rights to a speedy trial under the
and the
3161.5

5 The prior observation should also serve as a warning. HN25
To be clear, § 542 does not provide immunity from prosecution
for federal marijuana offenses. The CSA prohibits the
manufacture, distribution, and possession of marijuana.
Anyone in any state who possesses, distributes, or
manufactures marijuana for medical or recreational purposes

\%

For the foregoing reasons, we vacate the orders of the
district courts and remand with instructions to conduct
an evidentiary hearing to determine whether Appellants
have complied with state law.®

VACATED AND REMANDED WITH INSTRUCTIONS.

(or attempts or conspires to do so) is committing a federal
crime. The federal government can prosecute such offenses
for up to five years after they occur. See 1 §.3282
Congress currently restricts the government from spending
certain funds to prosecute certain individuals. But Congress
could restore funding tomorrow, a year [*33] from now, or four
years from now, and the government could then prosecute
individuals who committed offenses while the government
lacked funding. Moreover, a new president will be elected
soon, and a new administration could shift enforcement
priorities to place greater emphasis on prosecuting marijuana
offenses.

Nor does any state law "legalize" possession, distribution, or
manufacture of marijuana. Under the Supremacy Clause of
the Constitution, state laws cannot permit what federal law
prohibits. U.S. Const. art VI, cl. 2. Thus, while the CSA
remains in effect, states cannot actually authorize the
manufacture, distribution, or possession of marijuana. Such
activity remains prohibited by federal law.

8 HN26 We have jurisdiction under the All Writs Act to “issue
all writs necessary or appropriate in aid of [our] jurisdiction[]
and agreeable to the usages and principles of law." 28 (/.S.C.

remedy reserved for really extraordinary causes."

S G _693 F.3d 990, 12} {quoting
2576, 1 . We DENY the petitions for

the writ of mandamus because the petitioners [*34] have
other means to obtain their desired relief and because the
district courts' orders were not clearly erroneous as a matter of
law. See id. (citing v. US. D 2d 650,

Cir. 2010)). In addition, we GRANT the motion for
leave to file an oversize reply brief, ECF No. 47-2; DENY the
motion to strike, ECF No. 52; and DENY the motion for judicial
notice, ECF No. 5§3.
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MEMORANDUM OPINION
HERLIHY, J,

*1 Chrysler Corporation appeals a decision of the
Industrial Accident Board awarding Frank Kaschalk

partial disability benefits. ! Kaschalk had suffered several
compensatory, job-related injuries in his thirty-year
employment with Chrysler. He was on lighter duty in April
1994 when he retired claiming that he could no longer put
up with the back pain. Several months later, he obtained
a new, different job with another employer. That job was
part-time.

The Board held that Kaschalk left his job because of
his physical condition and that he did not retire and
was eligible for benefits. Chrysler, however, claims there
is insufficient evidence to sustain that holding and that
Kaschalk, instead, retired disqualifying him from benefits.
The Court has determined that substantial evidence exists
to support the Board's factual decision and its legal
rcasoning is free from error.

WES LAY

FACTUAL BACKGROUND

Kaschalk worked for Chrysler from 1964 until his
retirement in April 1994 at age 54. During that period,
Kaschalk injured his back at least twice: once in 1970
while lifting a 600-pound barrel, and again in September
1993 when he slipped and fell on the floor of Chrysler's

Kaschalk had many surgical procedures for his back
condition, but remained on the production line, At some
time in the early 1990's, Kaschalk stopped working on
the assembly line and, instead, began driving cars from
one area of the plant to a staging area. During this
period of time, Kaschalk reported to his superiors that
his work was causing back pain. He testified that during
the Autumn and Winter of 1993, he missed a few days of
work due to his back. He was treated by his physician, Dr.
Pierre LeRoy, but released to return to light-duty work
with limited bending and lifting as overall restrictions.
At the end of March 1994, Dr. LeRoy found that
Kaschalk's injury and pain were exacerbated by his work
and placed additional motion restrictions on him. On
various occasions in March and April, Dr. LeRoy issued
temporary “disability slips” for Kaschatk.

On April 24, 1994, Kaschalk retired from Chrysler but
he did not do so on doctor's orders or in consultation
with Dr. LeRoy. Several years later, Dr. LeRoy testified
in his deposition that it was his medical opinion that,
with the development of his symptoms by Spring of 1994,
Kaschalk was no longer able to work-the job was beyond
his physical capabilities. Dr. LeRoy stated that, as of
April or May of 1994, he would have reduced Kaschalk to
approximately 35 hours of sedentary duty, again without
bending, standing or running, Kaschalk told the Board
that he would have worked at Chrysler until he was 60
but for his medical condition. He sought employment after
his retirement but remained uncmployed for three months
until he began working twenty hours per week as a clerk at
an Acme supermarket. As of December 1997, Dr. LeRoy
said, he would have reduced from 35 to 20 the hours
Kaschalk could work.

*2 InMarch 1997, Kaschalk filed a petition to determine
additional compensation due for partial disability. After a
hearing, the Boaxd found that, but for his injury, Kaschalk
could have worked a 35-hour work weck from April 1994
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through December 1997 and that he could have worked
a 20-hour work week from January 1998 into the future
and was compensated accordingly for those periods. The
Board also made the following findings:

1. That retirement has no impact on an employee's ability
to receive benefits, unless the employer can prove that
the employee has taken himself out of the labor market
entirely. Kaschalk retived only because of circumstances
surrounding his back, had intended to work until age
60 and put himself back into the labor market within
three months of his retirement. Therefore, he did not
retire, voluntarily or otherwise, in the traditional sense of
intentionally removing himself from the working world.
Consequently, his retirement did not impact on his ability
to receive benefits.

2. That Kaschalk suffered a loss of earning power as
a result of his 1993 fall, after which he was unable to
meet new duties required of him by Chrysler. While
Kaschalk's medical provider, Dr. LeRoy, “would have
reduced Claimant's work schedule to 35 hours per week,”
and “would have recommended a more sedentary type
position” in 1994, the fact that he did not actually issue
these restrictions was irrelevant and Kaschalk did not
have to be “specifically incapacitated” in order to be
compensated, as long as he lost wages due to his injury.

3. That when, in December 1997, Dr. LeRoy reduced
Kaschalk's work schedule to 20 hours per week, he
suffered another loss of earning power also traceable to
his previous industrial accident.

STANDARD OF REVIEW

The role of this Court on an appeal from the Board is
to determine whether the Board's decision is supported

N . . 2
by substantial evidence and is free from legal error.~
Substantial evidence means such relevant evidence as a
reasonable mind might accept as adequate to support a

conclusion. > This Court does not sit as a trier of fact
with authority to weigh the evidence, determine issues of

credibility and make its own factual findings. 4

DISCUSSION

Kaschalk's departure from Chrysler in April 1994 raises
two distinct but interrelated issues. Chrysler argues that
there was not substantial evidence for the Board to
determine that he left his job due to his back pain. It also
contends that Kaschalk retired voluntarily making him
ineligible, as a matter of law, for worker's compensation
benefits.

Chrysler's attack on the Board's decision that Kaschalk
left his job in April 1994 is premised on criticisms
of Dr. LeRoy's testimony and the medical record. In
March and April 1994, Dr. LeRoy gave Kaschalk several
temporary disability slips but never advised him to cease
work altogether. Kaschalk, instead, left Chrysler without
consulting with Dr. LeRoy.

*3 In March 1994, Dr. LeRoy noted a worsening in
Kaschalk's back pain and added a restriction: no running.
Apparently, Kaschalk's work duties had been increased
and Dr. LeRoy was issuing brief, temporary disability
slips in March and April. Several years later, however, Dr.
LeRoy testified that he would have restricted Kaschalk
even more. He would have recommended a sedentary job,
not even the light-duty driving job Kaschalk had, and
would have reduced his hours to 35 per week. There was
no evidence such a job existed, although Kaschalk testified
he asked for one and Chrysler turned him down. Chrysler
argues Dr. LeRoy's later rationalization, as it sees it,
for Kaschalk's decision to leave his job is inconsistent
with his temporary slips in 1994 and means Dr. LeRoy's
testimony supporting the decision to Jeave should have
been disregarded.

Kaschalk described how his job of driving cars caused his
back pain to worsen to the point of intolerance. While
stating he wanted to work there until he was 60, he testified
he could no longer perform his job. Chrysler challenges
his credibility by noting that since he had worked for it for
thirty years and was eligible to retire, his professed desire
to work for it for six more years was not credible,

The Board found that Kaschalk did not retire in the
traditional sense because his back condition rendered
him incapable of continuing to perform his job. While
not a model of clarity in how it picked and chosc
the conflicting evidence to reach this decision, there is
substantial evidence to support it,
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First, it must be kept in mind that it is the Board

which decides issues of credibility, not the courts. > While
Chrysler presented medical testimony differing, in part,
from Dr. LeRoy's about Kaschalk's back condition,
the Board is entitled to reject one witness' testimony

over another's, Accepting Dr. LeRoy's testimony, as
it obviously did, means, in this case, that there was
substantial evidence to support the Board's determination
that Kaschalk's back pain his decision to leave

his job. 7‘ Further examination of the record demonstrates
that the Board's decision is sustainable. Chrysler's attack
on Dr. LeRoy's credibility overlooks the frequency with
which in March and April 1994 he was finding Kaschalk
unable to do his job, even if for one or several days.

Retirement can disqualify an employee from receiving

worker's compensation benefits. ® Chrysler argues that
Kaschalk retired. He was eligible to do so and left on
his own without contemporaneous direction from any
physician, The premise of Chrysler's argument, however,
is whether the Board found Kaschalk retired, not because
of back problems but because he was eligible at 54
with thirty years at Chrysler. Had the Board found
his retirement was in the “traditional” sense, Chrysler's
argument would have validity and the Board would have
committed an error of law in awarding him benefits. A
reading of the Board's decision, however, indicates that
the Board was aware that “traditional” retirement meant
disqualification from benefits.

Footnotes

*4 In addition to Dr. LeRoy's testimony and Kaschalk's
testimony of his condition when he retired, the Board
had other evidence that Kaschalk intended to remain
in the labor force to the extent his physical condition
allowed. First was his own testimony which the Board

was free to accept or reject. 4 Second, Chrysler declined
to give a janitorial job to him before Kaschalk left its
employ. Third, several months after leaving Chrysler,
Kaschalk applied for several positions and eventually

limitations. Dr. LeRoy concurred that as of December 20,
1997, Kaschalk's job was appropriate and with his limited
hours (20) of employment. In short, there was substantial
evidence to support the Board's finding that Kaschalk
had not removed himself from the job market and had
not “retired” in a way which would disqualify him from
benefits. Where substantial evidence exists, the Board's

decision must be affirmed, 1° Further, this Court finds no

legal error in the Board's rulings, i

CONCLUSION

For the reasons stated herein, the decision of the
Industrial Accident Board awarding Frank Kaschalk
partial disability benefits is AFFIRMED.

All Citations

Not Reported in A.2d, 1999 WL 458792

1 The Board denied Kaschalk's petition asking for benefits for permanent sexual disfunction. He has not cross-appealed

that decision.

End of Document

2 Histed v. E.l. duPont De Nemours & Co., Del.Supr., 621 A.2d 340, 342 (1993).

3 State v. Cephas, Del.Supr., 637 A.2d 20, 23 (1994).

4 Keeler v. Metal Masters Food Service Equipment Co., Inc., Del.Supr., 712 A.2d 1004, 1006 (1998).

5 Air Mod Corp. v. Newton, Del.Super., 215 A.2d 434, 438 (1965).

6 Delaware Tire Center v. Fox, Del.Super., 401 A.2d 97, 100 (1979); affd., Del.Supr., 411 A.2d 606 (1980)
7 General Motors Corp. v. Veasey, Del.Supr. 371 A.2d 1074, 1076 (1977).

8 Sharpe v. W.L, Gore and Associates, Del.Super., C.A.No. 97A-10-017, Silverman, J. (May 29, 1998).

9 Standard Distributing Co. v. Nally, Del.Supr., 630 A.2d 640, 646 (1993).

10 M.A. Hartnett, inc. v. Coleman, Del.Supr., 226 A.2d 910 (1967).

11 Bucklay v. Delaware Valley Rehabilitation Services, Inc., Del.Supr., 711 A.2d 789, 792 (1998),
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Gentlemen
Opinion
BABIARZ, J.

*1 This is the Court's Letter Opinion and Order on
General Motors Corporation's (“GM”) appeal of a
decision of the Industrial Accident Board (“IAB” or
“Board™). For the reasons stated herein, the decision of
the Board is AFFIRMED,

FACTS

Claimant/Appellee Edward Willis began working as an
assembly line worker for GM in January of 1968. He
worked on the line until December of 1992 when he
was injured. Thereafter, Mr. Willis required three back
surgeries, the first occurring in January of 1993,

Mr. Willis received temporary total disability and accident
benefits from GM until September 28, 1998. For five and
one half years after his original injury, GM never located a
Jjob for Mr. Willis that he could perform at the plant. But,
in September of 1998, GM returned Mr. Willis to work
on the United Way campaign. He received full pay while

he was working on the campaign and did not reccived
disability benefits during that time. Mr. Willis returned
to receiving total disability benefits after the campaign
ended. Mr. Willis was again called to work in November of
1998 to sell 50/50 tickets to raise money for needy families.
Following these two short stints returning to work at GM,
Mr. Willis informed GM that he would be retiring from
his position in January of 1999, At that point, Mr. Willis
had 30 years service with GM. It is undisputed that Mr.
retirement

a disability retirement, l Thereafter, Mr. Willis began to
collect pension benefits from GM, which he was entitled

to get because of his years of service with the company. 2

It was Mr. Willis' expectation that he would work at a
different job after he retired, so it was (and is) his position
that because he was going to continue working, he should
receive partial disability benefits stemming from his loss

of earning capacity from his industrial accident.® GM
asserted that because Mr. Willis retired voluntarily, he was
not entitled to partial disability benefits. GM also asserted
that if Mr. Wills was entitled to partial disability, those
payments should be offset by Mr, Willis' employer funded
pension. GM filed a petition to terminate partial disability
benefits with the TAB, claiming that because Mr. Willis
had retired and took advantage of the GM pension, he
could no longer receive partial disability benefits.

In September of 1999, a hearing was held before an
IAB hearing officer. The IAB hearing officer determined
that while retirement may disqualify an employee
from receiving workers compensation benefits in certain
instances, because Mr. Willis had not taken himself out
of the labor market, he was entitled to ongoing partial
disability. Mr. Willis was awarded the difference between
66 2/3%, of the wages received before the injury and his
earning capacity of $7.80 an hour thereafter.

GM then filed a Motion for rehearing or reargument
with the Board, arguing that the Claimant is not entitled
to double recovery for a single loss where both sources
of recovery emanate from a single employer. GM also
argued that it is entitled to an offset of amounts paid in
the form of retirement pensions, and that pensions should
be considered as actual earned wages for the purposes of
calculating the Claimant's earning capacity. The hearing
officer held that any payment received under the pension
is wholly unrelated to the Claimant's basis for receiving
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partial disability benefits under workers' compensation,
and therefore, there is no element of double recovery. TAB
Dec. at 4 (Dec. 3, 1999).

*2 GM has appealed the ruling of the IAB to this Court,
claiming that the hearing officer erred as a matter of law in
determining that Mr. Willis was entitled to receive partial
disability benefits after he voluntarily retired from GM
and began receiving employet funded pension benefits.
GM also argues that the Board erred in failitigr to consider
Mr. Willis' employer funded pension benefits as wages,

Mr. Willis argues that the has a right to receive a service
pension after 30 years of service and the fact that he was
partially disabled due to a work injury at GM should not
operate as a forfeiture of his right to a pension because he
did not retire in a traditional sense.

STANDARD OF REVIEW

The Supreme Court and this Court have repeatedly
emphasized the limited review of the factual findings of an
administrative agency. Carpenter v. Mattes Electric, C.A.
No. 96A-07-005, Quillen, J. (April 9, 1997). The function
of the reviewing Court is to determine whether the
agency's decision is supported by substantial evidence and
free from legal error. General Motors Corp. v. Freeman,
Del.Supr,, 3 Storey 74, 164 A.2d 686, 688 (1960); JoAnson
v. Chrysler Corp., Del.Supr., 9 Storcy 48, 213 A.2d 64,
66-67 (1965). Substantial evidence means such relevant
evidence as a reasonable mind might accept as adequate
to support a conclusion. Oceanport Ind. Inc. v. Wilmington
Stevedores Inc., Del.Supr., 636 A.2d 892, 899 (1994);
Battista v. Chrysler Corp., Del.Super., 517 A.2d 295, 297
(1986), app. dism., Del.Supr., 515 A.2d 397 (1986). On
appeal from the Board, the Superior Court does not sit
as a trier of fact with authority to weigh the evidence,
determine questions of credibility, and make its own
factual findings and conclusions. Jolnson, 213 A.2d at 66,
It merely determines if the evidence is legally adequate
to support the agency's factual findings. 29 Del C. §
10142(d).

DECISION

Retirement, in a traditional sense, can disqualify
an disqualify an employee from receiving worker's

WESTLAW

compensation benefits, Chrysler Corp. v. Kaschalk,
Del.Super., C.A. No. 98A-03-006, Herlihy, J. (June 16,
1999). This is especially true where an employee does not
look for work after his retirement and where the Claimant
is content with his or her retitement lifestyle. Brown
v. James Julian, Inc., Del.Super., C.A. No. 97A-07-006,
Barron, J. (Oct. 6, 1997). The workers compensation
act, however, does not expressly preclude the receipt of
certain duplicative benefits. State v. Calhoun, Del.Supr.,
634 A.2d 335, 337 (1993); Where an emplovée voluntasily
takes retirement but does not intend to remove himself
or herself from the job market, the employee can collect
partial disability benefits stemming from a pre-retirement
industrial accident and simultaneously collect a pension.
See Chrysler Corp. v. Kaschalk, Del.Super., C.A. No.
98A-03-006, Herlihy, J. (June 16, 1999).

GM's general statement that an employee cannot secure
double recovery for a single loss where both sources of
recovery emanate from the employer, is true. See Calhoun,
634 A.2d at 338; Guy Johnson Transp. Co. v. Dunkle,

Del.Supr., 541 A.2d 551 (1988).% Generally, however,
pensions rights become vested when the requirements
for the pensions have been met. See City of Wilmington
v. Miller, Del.Supr., 293 A.2d 574 (1972). Pensions are
part of the compensation of the employee to which he
is as much entitled, upon qualification, as he is to wages
for work performed. See id Also, receipt of pension
benefits does not generally bar or reduce a Claimant's
right to worker's compensation benefits in the absence of
a specific statutory provision stating otherwise. Bramble v.
Bd. of Pension Trustees, Del.Super., 579 A.2d 1131, 1136

(1989),

*3 The Board found, in a carefully written and well
crafted Opinion, that the Claimant was eligible to
receive a retirement pension independently of the work
accident after fulfilling the requirement of thirty years
service. Because the pension was wholly unrelated to
the Claimant's basis for receiving partial disability under
worker's compensation act, the Board held that the
Claimant should also receive partial disability benefits for
his reduced earning capacity stemming from his industrial
accident.

The Board considered several factors in determining that
Mr. Willis was entitled to partial disability benefits and
pension benefits. The Board noted that the Claimant is 55
years old which is significantly below the usual retirement
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age of 65. Mr. Willis sought employment and actually
attained employment prior to the hearing date, He is no
longer capable of working at his previous job at GM and
he has experienced a loss of earning capacity as a result of
his work injury. He also has a right to his pension due to
his years of service. Indeed, a witness for GM testified that
there are employees who work at GM currently who also
collect a pension while still working because GM cannot
force those employees to retire. TAB Dec. at 4 (Sept. 21,

Taking those factors into consideration, the Board
correctly opined that simply because an individual takes
a voluntary retirement does not automatically preclude
receipt of partial disability benefits if an employee
wishes to continue working and actively seeks, and
obtains, employment after retirement, While the Court is
sympathetic to GM's argument that Mr. Willis' pension
and partial disability payments will now total more than
his original salary, if Mr. Willis had not been injured, he
could have retired from GM, collected his pension, and

x

made even more money. The partial disability section of
the worker's compensation act is designed to reimburse the
employee for lost earnings stemming from an industrial
accident. See Chrysler Corp. v. Chambers, Del.Super.,
288 A.2d 450, 452 (1972), aff'd, Del.Supr., 299 A .2d 431
(1972). Here, Mr. Willis is entitled to pension benefits and
his partial disability should not be offset by his pension.
Simply, retirement pensions are nol earnings under the
statute and the Board should continue to evaluate whether
an is entitled to and

benefits on a case by case basis.

For the foregoing reasons, the decision of the 1AB is
AFFIRMED.

IT IS SO ORDERED.

All Citations

Not Reported in A.2d, 2000 WL 1611067

Footnotes

1 The IAB hearing officer found that Mr. Willis knew that the did not have to retire when the did. IAB Op. 107671, Sept
21,1999 at 8.

2 It appears that the pension received by the Claimant was a service pension that the did not contribute to as part of his
salary.

3 In fact, iwo days prior to the IAB hearing, Mr. Willis was hired by Lackawanna Security Services.

4 Johnson involved an injured employee's attempt to recover medical expenses pursuant to 19 Del. C. § 2322(a) after those

expenses had been paid by the employer. /d. The Supreme Court did not allow the employee to recover for expenses

which he had not, in fact, sustalned. /d.

5 The Courl notes that both Miller and Bramble are cases decided that deal with one's right to receive pension benefits
under State law and are only used for guidance. Here, the basls for the Claimant's pension is contractual in nature and
the Board did not find any contractual or statutory language that would reduce a Claimant's right to pension benefits.

End of Document
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OPINION AND ORDER

YOUNG, J.

SUMMARY

*1 Sally Jackson appeals from a decision of the Industrial

Accident Board denying her claim for total disability
benefits. Because the Board's decision is supported by
substantial evidence, Jackson's appeal is DENIED.

Sally Jackson (“Jackson”) was employed as a nurse
by Genesis Health Ventures (“Genesis”) in 1994. That
October, Jackson's supervisor asked her to unpack a
newly delivered crate containing a wire frame that, once
assembled, would be used to store the facility's medical
waste. Jackson objected, protesting that the frame was
too heavy for her to move safely. Jackson's supervisor
disagreed, and again requested that Jackson unpack the
crate. Jackson finally acquiesced, and promptly tore the

Jackson underwent arthroscopic surgery later that
month, and Genesis paid Jackson benefits including
compensation for medical expenses, total disability,
and permanency. Regrettably, the surgery evidently did
not eliminate Jackson's pain. Hence, Jackson visited
numerous doctors over the next several years in
scarch of additional treatment. Jackson's recovery was
hindered by the effect of her allergies and diabetes,
which appear to have eliminated conventional anti-
inflammatory medications and injections as possible
sources of treatment. Instead, Jackson relied on a
combination of ice and Tylenol to combat her right knee
pain for more than a decade.

Jackson returned to work as a nurse in 1996, and
continued to work in that capacity until retiring in 1999.
Although Jackson gave conflicting testimony on this
point, the record supports the conclusion that Jackson's
only significant work experience after 1999 was a brief
stint in staff development at a nursing home in 2005.
Jackson quit after five weeks primarily due, according
to her, to pain associated with a preexisting back injury.
Aside from this, Jackson spent retired life assisting
her husband's occasional work in providing music and
entertainment to local senior centers.

By 2007, Jackson's knee pain had worsened, and in
September she fell in her garage. This accident precipitated
yet another series of medical visits, culminating in
a total knee replacement surgery in April 2008. The
operation was considered a success, although Jackson was
readmitted to the hospital in May, where she spent four
days recovering from multiple pulmonary embolisms.

On June 23, 2008, Jackson filed a petition with

FACTS the Industrial Accident Board (the “Board”) seeking
compensation for the cost of her knee replacement
surgery, as well as the cost of her subsequent pulmonary
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embolism treatment. Jackson also requested total
disability compensation from April 29, 2008 to June 9,
2008 to cover the time she spent recuperating in the
hospital as a result of her knee operation. In her petition
before the Board, Jackson argued that her medical
treatment was causally related to her 1994 work accident,
and therefore compensable by Genesis.

In its September 1, 2009 decision, the Board found that
Jackson's ZO0§ uccident was the direct and naturaj Tesu
of her 1994 accident, and ordered Genesis to pay for
the cost of Jackson's 2008 knee replacement surgery and
subsequent hospitalization for her pulmonary embolisms.
The Board, however, denied Jackson's request for total
disability benefits, because Jackson had voluntarily
removed herself from the workforce, and so did not
qualify for total disability compensation. Jackson has filed
an appeal with this Court on the sole ground that the
Board's decision disqualifying her from receiving total
disability compensation was in error.

DISCUSSION

*2 The review of an Industrial Accident Board's decision
is limited to an examination of the record for errors of law
and a determination of whether substantial evidence exists
to support the Board's findings of fact and conclusions

of law.! Substantial evidence equates to “such relevant
evidence as a reasonable mind might accept as adequate

to support a conclusion.”? This Court will not weigh
the evidence, determine questions of credibility, or make

its own factual findings. 3 Errors of law are reviewed de

novo. * Absent errors of law, the standard of review for a
Board's decision is abuse of discretion.

Worker's Compensation law has a two-fold purpose: 1) it
provides compensation for work-related injuries, and 2)
il relieves employers and their employees of the expenses
associated with civil litigation .> When determining if
a legitimate claim for compensation exists, the relevant
inquiry is whether there was a work-connected injury. 6
Once the existence of a work-related injury has been
established, the next step is Lo ascertain the type of benelits
due the employee. “Benefits {or physical injury ... are of
two kinds: wage-loss payments based on the concept of
disability; and payment of hospital and medical expenses
occasioned by any work-connected injury, regardless of

WESTLAY 20 20058 T
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wage loss or disabi]ity.”7 When a workrelated injury
results in total disability, the employer must pay during
the continuance of the total disability compensation equal

to 66 2/3% of the injured employee's wages, 8

The dispute in this case centers on Jackson's claim
for wage-loss payments stemming from the time she
spent recovering after her April 2008 surgery. As noted

ve, -workers' compensation Jaw provides
for lost wage benefits during any period where a
claimant is totally disabled from working.® “ ‘Total
disability’ means a disability which prevents an employee
from obtaining employmenl commensurate with [her]

qualifications and training.”10 To establish a claim
for total disability benefits, the claimant must show
that he or she was actually incapacitated from earning

wages., 1A determination of total disability requires a
consideration and weighing of not only the medical and
physical facts but also such factors as the employee's
age, education, general background, occupational and
general experience, emotional stability, the nature of the
work performable under the physical impairment, and the

availability of such work. 12 The finder of fact must take
into consideration not only the medical testimony but also
the facts and circumstances that may relate to the claimant

as 4 ‘unit of labor’ in his handicapped condition. '3

The facts and circumstances of Jackson's injury form
the genesis of this appeal. The parties do not dispute
that Jackson was unable to work following her total
knee replacement surgery. What the parties do dispute is
whether Jackson's inability to work constitutcs a ‘total
disability’ in light of Jackson's prior retirement.

*3  Unlike many other jurisdictions, Dclaware's
Workers' Compensation Statute does not contain any
express provision making injuries compensable after
retirement. ' This is not to say that a worker's retirement
constitutes an absolute bar to recovering disability
benefits. Voluntary retirement is simply one factor to

consider when determining whether an employee is

entitled o disability benefits under Delaware law. 1

Still, a worker's voluntary retirement, and the reasons
therefore, are important considerations in the analysis.
Delaware case law has frequently noted that voluntary
retirement from the workplace may disqualify an

employee from receiving disability benefits, '© This is
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especially true where an employee does not look for work
after his retirement, and where the employee is content

with his or her retirement lifestyle. 17

Here, the Board found that Jackson retired in 1999 due
to the pain associated with an unrelated back injury.
In making this finding, the Board discredited Jackson's
statement that she retired due to her knee pain. The

physician that she was retired, the possibil
returning to work was never discussed at any time before
or after her surgery.

The Board's {inding that Jackson voluntarily retired in
1999 is not dispositive. However, when combined with the
Board's other findings, which indicate that Jackson had
removed herself from the workforce, that her retirement
was not due to her work-related injury, and that she
never discussed or even attempted to look for work during
treatment, it is abundantly clear that the Board's decision
is supported by substantial evidence and must be upheld.

This Court's review of the record confirms the Board's
analysis. The record discloses that Jackson has not looked
for work in the health care industry since 2005. In 2007
she told her treating physician that she was retired from

Footnotes

nursing, and thus asked no questions about, and made
no arrangements to resume working with restrictions.
Jackson's surgery may have left her lemporarily unable
to work, but, as the Board found, Jackson had no
intention of working, because of the pain associated with
an unrelated and non-compensable injury. That Jackson
has not sought employment of any kind following her
successful knee surgery is also instructive.

to total disability benefits following her 2008 knee
replacement surgery, and accordingly, Jackson's appeal is
denied.

CONCLUSION

Based on the foregoing, the decision of the Industrial
Accident Board is AFFIRMED.

SO ORDERED.,

All Citations

Not Reported in A.3d, 2011 WL 141164
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BEFORE THE INDUSTRIAL ACCIDENT BOARD
OF THE STATE OF DELAWARE

LAURIE POPKEN, )
)
Employee, ) /
)
)
STATE OF DELAWARE, )
)
Employer, )

DECISION ON PETITION TO DETERMINE ADDITIONAL COMPENSAT
Pursuant to due notice of time and place of hearing served on all partics in interest, the
above-stated cause came before the Industrial Accident Board (“the Board”) on August 18, 2011

in the Hearing Room of the Board, in New Castle County, Delaware.

PRESENT:
JOHN DANIELLO

MARILYN DOTO

Julie Pezzner, Workers’ Compensation Hearing Officer, for the Board

APPEARANCES:

Jessica Welch, Attormey for the Employee

Robert Greenberg, Attorney for the Employer



NATURE AND STAGE OF THE PROCEEDINGS

Ms. Laurie Popken (“Claimant”) injured herself during a compensable work injury on
March 21, 2005. As a result of the injury she underwent two surgeries on her right knee and
three surgeries on her left knee. The most recent surgery occurred on January 11, 2011 at which
time she has been placed on total disability, On March 15, 201 I, Claimant filed a Petition to
Determine Additional Compensation Due on which she alleges that she is entitled to receive total
disability benefits resulting from the January 11, 2011 surgery. The State of Delaware
(“Employer”) does not dispute the compensability of the surgery and has paid the medical
expenses. Employer, however, disputes that Claimant is entitled to total disability benefits
because it contends that Claimant voluntarily removed herself from the wotkforce.,

A hearing was held on Claimant’s petition on August 18, 2011, This is the Board’s
decision on the merits.

SUMMARY OF THE EVIDENCE

Claimant testified on her own behalf. She is forty-nine years old and is a high school
graduate, She worked part-time for Employer for approximately five years before she injured
herself during the course and scope of her employment. She explained that she worked part-time
to enable her to be home when her daughter was not in school. Employer terminated her position
in 2006.

Claimant testified that as a result of her injury, she had surgeries on her right knee in
2005 and in 20(36.l She had surgeries on her left knee in 2007 and 2008.> On November 7,
2008, Employer filed a Petition for Review in which it alleged that Claimant was no longer
totally disabled. Prior to the hearing on Employer’s Petition, Claimant and Employer stipulated

""The surgery in 2006 was a total knee replacement surgery
" The surgery in 2008 was a total knee replacement surgery



that Claimant was no longer totally disabled as of March 12, 2009. On April 24, 2009, in
accordance with 19 Del.C. §2301B(a)(4) by stipulation of the parties, a Hearing Officer entered
an Order granting Employer’s Petition for Review according to the terms identified in the

stipulation. Claimant continued treating with Dr, Leitman who had placed Claimant on light

only work restrictions she could recall were no bending or placing weight on her knees.

Claimant testified that despite the fact she was released to return to work, she continued
to consider herself totally disabled because of the pain. Claimant stated that she shared such
opinion with Dr, Leitman but Dr. Leitman did not take her complaints seriously and maintained
her work status. In September 2010, Claimant treated with Dr. Evan Crain. Dr. Crain referred
her to Dr. Bodenstab. On January 11, 2011, Dr, Bodenstab performed surgery on her left knee
and placed Claimant on total disability as of the date of surgery.

Claimant acknowledged that she has not worked after March 12, 2009 — the day she
stipulated that she was no longer totally disabled. Initially she testified that between March 12,
2009 and January 11, 2011, her job search consisted of going to the Department of Labor on one
occasion. On cross examination, she represented that she made two visits to the Department of
Labor. Claimant generally stated that she talked with friends about employment but did not cite
any other efforts such as looking in the classified Isection of the newspaper to find employment.
Claimant admitted that she did not apply for any jobs,

Claimant denied voluntarily removing herself from the workforce. She explained that

because of her significant knee pain, she did not believe she was capable of working nor did she



believe her bilateral knee condition enabled her to be employable.® She did not consider herself
retired; she did not indicate to anyone including her doctors that she considered herself as retired.
She did not consider herself to be a housewife. Claimant stated that she wantsﬁ‘ to return to work
and has every intention of returning to work once her knees sufficiently improve, She feels
useless not being able to work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Delaware law is established that if an employee retires thereby voluntarily removing
himself or herself from the workforce, such retirement can disqualify the employee from
receiving workers’ compensation benefits. Sharp v. W.L. Gore and Associates, Del. Super., C.A.
No. 97A-10-017, Silverman, J. (May 29, 1998). “This is especially true where an employee does
not look for work after his [or het] retirement, and where the employee is content with his or her
retirement lifestyle.” Jackson v. Genesis Health Ventures, Del. Super., C.A. No. 09A-09-001,
Young, J. (Jan. 6, 2011).

In the case before the Board, Claimant did not accept a retirement package or buyout
package. Claimant is currently unemployed. The issue before the Board is whether Claimant’s
unemployment status constitutes a voluntary removal from the workforce for the purposes of the
Workers’ Compensation Statute.

Claimant contends that she did not voluntarily remove herself from the workforce. She is
forty-nine years old, an age remarkably younger than a typical retirement age of sixty-five.
Claimant testified that she does not consider herself retired. She did not intend to remove herself
from the workforce; she believes that it is only her work injury that prevents her from being

physically capable of returning to work in any capacity. She added that she would like to return

? Claimant acknowledged medically treating after the work accident for condi s unrelated to the k injury. She
maint conditions did not and do not prevent her from return  to work. She st that only the
work her from working.



to work and intends to return to work as soon as her bilateral knee condition sufficiently
improves.
Despite the reasons supporting Claimant’s contention, the Board finds that Claimant did

in fact voluntarily remove herself from the workforce. The fact remains that Claimant admitted

longer totally disabled. Her doctor, Dr. Leitman, placed Claimant on light duty work status;
Claimant was medically cleared to return to work.

Claimant continued to medically treat for her work injury. It was not unti] Claimant had
surgery on January 11, 2011 that a doctor placed Claimant on total disability. In other yyords,
between March 12, 2009 and January 11, 2011 — a period of nearly two years - Claimant was
medically cleared for returning to some form of employment even if it she could not return to her
former job. Such clearance was determined in lieu of Claimant’s need to continue treatment and
in lieu of the seriousness of her injury.

In light of the fact that Claimant was not totally disabled, between March 12, 2009 and
January 11, 2011%, Claimant had a duty to actively seek employment during the interim. Giving
Claimant the benefit of the doubt, Claimant’s actions to seek employment in a span of twenty-
one months was limited to having general discussions with friends z}bout employment and to
visiting the Department of Labor one or two times with no follow-up. Claimant’s testimony was
vague regarding how she spent he£ time while she was at the Department of Labor. She could
not state with specificity what her job efforts were during her visits at the Department of Labor,
Furthermore, Claimant could not specifically identify her work restrictions during the interim
and did not identify any type of job for which she would consider applying. Claimant admittedly

" The Board accepts and finds that Claimant was not totally disabled during such time and that Claimant was
physically capable of retuming to work.



did not search the classified section of the newspaper or search online to conduct a job search.
She could not cite to any other job search efforts when asked at the hearing, Claimant admittedly
did not apply for any jobs. Her lack of effort to pursue employment while she was medically’
cleared to return to work does not at all constitute a reasonable job search. Instead Claimant
voluntarily chose not to pursue employment; such choice constitutes a voluntary removal from
the workforce. Therefore, Claimant has no wages that are lost as a result of her surgery on
January 11, 2011, To order Employer to pay total disability benefits in this situation would be
inequitable. The Board denies Claimant’s Petition for Additional Compensation Due.
STATEMENT OF THE DETERMINATION
For the reasons stated above, the Board denies Claimant’s Petition to Determine

Additional Compensation Due and finds that Claimant is not entitled to receive total disability

benefits.

“U-
IT IS SO ORDERED THIS _Z~f DAY OF AUGUST, 2011.

INDUSTRIAL ACCIDENT BOARD

1, Julie Pezzner, Hearing Officer, hereby certify that the foregoing is true and correct decision of the
Industrial Accident Board.

Mail Date: -2 S+
OWC Staff



BEFORE THE INDUSTRIAL ACCIDENT BOARD
OF THE STATE OF DELAWARE

DOROTHEA CALE, ) ,ﬁ
” )
Employee, ) @\)
v Hearing No. 1278553
)
KRAFT FOODS, INC,, )
) ) v
Employer, )

W

DECISION ON PETITION TO DETERMINE ADDITIONAL COMPENSATION DUE
Pursuant to due notice of time and place of hearing served on all parties in interest, the
above-stated cause came before the Industrial Accident Board on April 27, 2012, in the Hearing

Room of the Board, in Milford, Delaware.

PRESENT:

HAROLD B. BARBER
Board Member

VICTOR EPOLITO JR
Board Member

Angela M. Fowler, Workers’ Compensation Hearing Officer, for the Board

APPEARANCES:
Robert Lobue, Attorney for the Employee

Francis Nardo, Attomey for the Employer



NATURE AND STAGE OF THE PROCEEDINGS

Dorothea Cale (“Claimant”) suffered a compensable injury to her neck while at work for
her employer, Kraft Foods, Inc. (“Employer”) on December 7, 2005, when she struck her head
during the operation of a piece of equipment. As a result of this compensable injury, Claimant
recetved, among other things, compensation for periods of lost earning capacity. In fact,
Claimant presently receives compensation for a partial loss of earnings at the rate of $142.81 per
week.!

On December 7, 2011, Claimant filed a Petition to Determine Additional Compensation
Due alleging an increase in her entitlement to partial disability compensation effective December
17, 2009. Employer opposes such an award maintaining that there has been no change in
Claimant’s circumstances since the Board’s July 10, 2007 Decilsion terminating Claimant’s total
disability benefits'and setting the rate for partial disability under which Claimant continues to be
compensated at present.

A hearing was held on Claimant’s petition on April 27, 2012. This is the Board’s
decision on the merits.

SUMMARY OF THE EVIDENCE

Dr. Kartik Swaminathan, M.D., a board certified physical medicine and rehabilitation
physician and Claimant’s treating doctor, testified by deposition on Claimant’s behalf. Dr.
Swaminathan opined that Claimant is not capable of medium-duty work as was previously found
by thc Board and can, at best, work in a part-time sedentary capacity.

Dr. Swaminathan testified that he began treating Claimant on July 6, 2907, when she was
referred to him by her primary care physician. Claimant initially presented with complaints of

chronic neck pain, significant upper and lower extremity tingling, numbness and weakness as



well as low back pain; all of which Claimant attributed to her December 7, 2005 work accident.
In terms of treatment pre-dating Dr. Swaminathan, he indicated that Claimant was treated at Kent
General Hospital, then by her primary care physician, Dr. Varipapa (a neurologist), and Dr.
Hermanton (a surgeon). After a failed attempt at physical therapy, an MRI of Claimant’s

cal spine ple c disease and
desiccation at C3-4, C4-5 and C5-6. Dr. Hermanton performed a three level cervical fusion to
address these issues buf Claimant continued to have symptoms which resulted in her referral to
Dr. Swaminathan.

Once assessed by Dr. Swaminathan, Claimant was diagnosed with cervical myelopathy,”
post-laminectomy syndrome, closed-head injury with mild post-concussive syndrome, gait
dysfunction and neurogenic bladder. Claimant was placed on several medications for spasticity
and kept out of work since she could not return to her former employment. In the intervening
four and a half years, Dr. Swaminathan has continued to see Claimant on roughly two to three
month intervals primarily for médication management and management of flare-ups in her pain.
Dr. Swaminathan confirmed that the bulk of Claimant’s present symptoms, as was the case when
she initially presented tohim, relate to the accident induced myelopathy which is a permanent
condition that will not improve. In fact, Dr. Swaminathan most recently saw Claimant on
February 21, 2012, at which time her physical examination findings continued to be consistent
with what she has presented with over the last several years including chronic neck and back

pain, bilateral upper and lower extremity spasticity, tenderness and spasm in the cervical

! See Joint Exhibit 1 (Stipulation of Facts).
? Dr. Swaminathan cxplained that the acute flexion type of injury that Claimant had when she struck her head at

work reduced the amount of space for the spinal cord to move. This injury to the spinal cord, while aided by the
decompression surgery performed by Dr. Hermanton, left Claimant’s functioning in a slowed down capacity.
According to Dr. Swaminathan Claimant’s stretch reflexes in her hands, the ligaments, the muscles and the joints
become hyperactive causing stiffness and limited movement. Reflexes are more exaggerated and repetitive lasks

cause the hand(s) to shake.



paraspinal muscles, trapezius muscles, upper back and thoracic paraspinal muscles as well as
hyperflexia in all four limbs and patchy hypothesia in both upper and lower extremities.

Dr. Swaminathan confirmed that as of February 2012, he continued to restrict Claimant’s
ability to work to part-time (no more than four hours a day) sedentary work allowing a maximum
of 30 minutes sitting at a time for a total of no more than two hours a day, standing, walking and
driving up to one hour with frequent breaks and only occasional use of her arms, particularly
above her shoulders. Furthermore, Dr. Swaminathan indicated that Claimant cannot lift more
than ten pounds, contrary to the Board’s 2007 Decision wherein Claimant was found to be
capable of medium-duty work, lifting up to 40 pounds occasionally and 20 pounds regularly. Dr.
Swaminathan explained that Claimant has a difficult time walking from the parking lot to his
office given her gait and balance issues. As such, lifting up to 40 pounds would be out of the
question. While the present defense medical examiner, Dr. Andrew Gelman, opined most
recently that Claimant could work full-time sedentary to light duty, Dr.-Swaminathan maintained
that Claimant is not capable of full-time work or lifting in excess of the ten pounds permitted for
sedentary duty. Dr. Swaminathan further confirmed that former defense medical examiner, Dr.
Michael Mattern, after evaluating Claimant in 2009 and later in October 2010, issued work
restrictions for Claimant similar to those which Dr. Swaminathan has currently proposed.
According to Dr. Swaminathan, while Claimant has enjoyed some relief in regards to her
spasticity and corresponding improvement in her physical findings, she has not otherwise
experienced any significant changes in recent years and thus these restriction; are permanent.

On cross examination, Dr. Swaminathan confirmed that Claimant had the three level neck
fusion in July 2006, approximately one year before he assumed her care. As such, by July 2007

when he began seeing Claimant, the fusion had formed solidly and was in good condition. It was



his opinion that the surgery was, in fact, successful in relieving some of Claimant’s complaints in
her extremities and neck. Dr. Swaminathan maintained, however, that while the surgery
seemingly prevented further injury or further deterioration in Claimant’s case, the spinal cord
injury had alrcad.y occurred and was irreversible.

Dr. Swaminathan confirmed that from the time of his clinical examination of Claimant on
July 6, 2007, Claimant’s condition has not changed and fortunately has not gotten worse.
l"*’ollow-up MRUI’s of Claimant’s cervical spine in 2008 and again two in 2011 all showed no
significant change. A subsequent EMG was also normal. As such, Dr, Swaminathan confirmed
that Claimant’s condition is and has been stable.

While Dr. Swaminathan admitted that he has no notes reflecting an z;ppreciation of what
kinds of activities Claimant undertakes on a daily basis, he indicated that he totally disabled
Claimant from any and all work in July 2007 and never modified that restriction until February
2012 when he indicated that Claimant could work in a part-time sedentary capacity. Dr.
,S‘waminathan clarified that for the first two years of this period, his total disability opinion was
based predominantly on Claimant’s inability to return to her job with Employer. His present
opinion, however, reflects his view of her ability to work in any kind of job and was prompted in

February 2012 by Claimant’s attorney.

Dr. Swaminathan confirmed that the Board accepted the opinion of Dr. Scott Rushton,
defense medical examiner, over that of Claimant’s treating surgeon, Dr. Hermanton, as part of its
2007 Decision finding that Claimant could work in a full-time medium-duty capacity. Dr.
Swaminathm:l admitted, in this context, that Claimant’s condition has not deteriorated since the

Board rendered that Decision. Furthermore, despite even his own release of Claimant to part-

time sedentary work, Dr. Swaminathan is unaware of any efforts on Claimant’s part to return to



work outside of some volunteer work that she does for her church. In fact, he indicated his belief
that Claimant is retired.

During brief re-direct examination, Dr. Swaminathan confirmed his opinion that
Claimant reached maximum medical improvement sometime approximately two years after her
cervical fusion or sometime in the summer of 2008. It is Dr. Swaminathan’s opinion that at least
that far back it was clear that Claimant would not be able to do medium-duty work.

Claimant testified that she is 58 years old. She worked for Employer for just over 30
years leading up to her December 7, 2005 work accident during which she was jolted while
operating a piece of equipment and hit her head. As a result of this accident, Claimant suffered
injury to her neck, hands, legs, lower back and forehead. Prior to the accident, Claimant worked
in a utility position performing cleaning and lmaintenance around the plant. Claimant indicated
that )this required heavy lifting of up to 75 pounds at a time; work that she was able to do despite
her then slight frame of five foot, three inches tall and 130 pounds. Claimant considered herself
a model employee who assumed leadership roles for Employer. She indicated that she never had
any other work-related injuries and never suffered absenteeism from the job.

Immediately following the 2005 industrial accident, Claimant began experiencing
heaviness in her hands and legs, the sensation of pins and needles in her extremities, tingling
numbness, incontinence and exhaustion. The July 2006 fusion surgery with Dr. Hermanton
relieved much of her pain but léft her with the feelings of heaviness, muscle spasm and
exhaustion. Claimant indicated that it is her understanding that these remaining symptoms are
the result of nerve damage (myelopathy) suffered during the accident. She testified that the
symptoms impact her on a daily basis and have not improved over the years, so much so that

Claimant has not even attempted to lift anything over 15 to 20 pounds in years.



On cross examination, Claimant confirmed that after being treated at the hospital on the
day of her injury she was released and advised that the sensation issues she was having in her
extremities would resolve. When this did not occur, Claimant eventually went to surgery with
Dr. Hermanton. Thereafter, Dr. Hermanton post-surgically gave Claimant a release to return to
work in a sedentary capacity but she did not attempt that as she hoped to be able to return to the
more physically demanding work éhe had done for Employer. Subsequently in 2007, unable to
return to her former position with Employer, Claimant retired from Employer, receiving the
benefit of her pension. Claimant indicated that it was her drearp upon retirement to work full-
time as an artist in her at-home studio. This dream ‘has faltered in the years since the accident,
however, as she finds it difficult to paint given the lingering issues with her hands. Instead,
Claimant volunteers in her church and hopes to become a part of the church’s ministry if so
called upon. Claimant has not otherwise looked for any work in the labor market. ~

Claimant testified that she lives alone in a single story modular home. Her 74 year old
mother and other family members assist her with things around the home that she finds difficult
to do on her own. Claimant indicated that she does shop, cook and drive but indicated that most
activities are very difficult and draining to her. At this point, Claimant does not intend to return
to the work force because she does not think that she is capable of being a dedicated employee.
Claimant receives a pension from her retirement from Employer as well as social security
benefits which became effective approximate]y six months after the work accident.

Dr. Andrew Gelman, M.D., a board certified orthopedic surgeon, testified by deposition
on Employer’s behalf. Dr. Gelman, having examined Claimant in addition to conducting a
review of her relevant medic;al records opined that Claimant’s condition has not changed since

the Board’s finding that she could perform medium-duty work in 2007. While Dr, Gelman



indicated that Claimant’s age and other factors may lend themselves to less strenuous work, the
injuries that Claimant sustained in the work accident do not so limit her,

Dr. Gelman testified that he examined Claimant on February 9, 2012, Both Claimant and
her medical records confirm the nature of the 2005 industrial accident wherein she was jolted on
a piece of equipment and struck her head. Hospital records immediately following the accident
fail to document total paraesthesias but a related cervical MRI did confirm Claimant’s known,
preexisting history of degenerative cervical spine disease.®> Thereafter Claimant followed up
with her primary care physician, Dr, Patel, who documented complaint of pain in Claimant’s low
- back as-well as tingling in both of Claimant’s upper extremities. Dr. Patel also noted bruising
peripheral to Claimant’s face and eyes but otherwise indicated a normal neurological
examination, normal gait, intact reflexes and no spinal tenderness or spasm. Claimant was
evaluated by a neurologist, Dr. Varipapa, and ultimately by Dr. Hermanton who performed a
three level fusion on her neck in 2006. Claimant enjoyed success following the surgery to
include a solid fusion with good positioning,

Dr. Gelman testified that he is aware that following Claimant’s surgery a Board hearing
was held regarding her ability to work. He has reviewed the Board’s Decision related to that
July hearing and is familiar with the Board’s finding that Claimant is capable of working in up to
a medium-duty capacity.

| Dr. Gelman indicated that after the Board’é hearing, Claimant again followed up with Dr.
Varipapa who noted symptoms similar to those documented in the 2005 timeframe. Dr.

Varipapa found Claimant to have intact reflexes, strength and sensation. MRI’s of Claimant’s

3 Dr. Gelman later specified that Claimant had symptomatic cervical spine problems dating back to at least 2003.
Claimant had imaging studies performed at that time which showed multilevel degenerative disease, similar if not
identical, to the disease appreciated in the 2005 timeframe following the work accident. Claimant received care for
these cervical issues that included both consultations with her primary care physician, Dr. Patel, as well as
orthopedic surgeon, Dr. Eric Schwartz in April 2003.



neck and back during this time showed the stable cervical fusion and only mild degenerative
changes. Dr. Varipapa noted no deterioration in Claimant’s condition or even in her subjective
complaints. Claimant also simultaneously continued her care with Dr. Swaminathan who
ordered updated cervical MRIs in March and August 2011; both of which showed no significant
change(s). Similarly the two EMGs performed of Claimant’s upper and lower extremities, the
most recent in 2011, were both normal. Thus, given this history and Claimant’s presentation, Dr.
Gelman diagnosed Claimant as having been treated for cervical spondyloses with records
supporting a myelopathy.

‘Dr. Gelman indicated his agreement with Dr. Swaminathan’s opinion that Claimant’s
condition has not deteriorated since July 2007. As such, Dr. Gelman testified that he found
nothing in the records or his own physical examination of Claimant related to injuries sustained
in the 2005 industrial accident that would have warranted a change in Claimant’s work capability
from medium-duty as found by the Board in 2007 to something less. While Dr. Gelman
acknowledged that looking at Claimant as a human being, given her age and overall physical
condition, Claimant may admittedly be more amenable to light-duty work, he emphasized that
this level of restriction is unrelated to Claimant’s industrial injuries. In fact, in the context of her
industrial injuries Dr. Gelman insisted that Claimant is capable of working full-time,
Specifically, Dr. Gelman testified that not only did he not find any objective evidence of ongoing
injury related to Claimant’s industrial accident, but he found no clinical evidence to support any
worsening of Claimant’s condition since July 2007.

In comparing his own work recommendations for Claimant to those of former defense
medical examiner, Dr. Michael Mattemn, Dr. Gelman indicated that Dr. Mattern’s records reflect

few, if any, objective findings and document little to no progressive change or deterioration in



Claimant’s condition particularly in regard to the myelopathy. Furthermore, while Dr. Mattern
recommended work restrictions similar to those offered by Dr. Swaminathan at present, Dr.
Gelman indicated that he is not sure what issues Dr. Mattern took into consideration when
offering that opinion. Specifically, he is unsure of whether or not Dr. Mattern limited his work
opinion of Claimant to the injuries she sustained in the industrial accident or if he allowed for
nonrelated injuries and/or issues including Claimant’s age and general health. Dr. Gelman noted,
however, that Drs. Mattern, Varipapa and Swaminathan all confirmed that Claimant’s condition
has remained stable and has not worsened. Dr. Gelman testified that the solidly healed fusion
that Claimant achieved after her 2006 surgery is not susceptible to injury if lifting of 50 pounds
is involved. Aécording to Dr. Gelman, while the symptoms related to Claimant’s myelopathy,
which have existed since the 2005 work accident, may cause her some issue with the
. performance of certain tasks, it is strictly non-work related issues that make 1t less attractive for
Claimant to attempt medium-duty work at this time in her life.

Dr. Gelman testified that Claimant reported to him that she had not pursued employment
of any kind since her injury. Nevertheless, Dr. Gelman reviewed the Labor Market Survey
created by Coventry on Employer’s behalf in this matter and approved all 15 jobs identified
therein as being compatible with Claimant’s physical abilities.*

During cross examination, while recognizing that Claimant has been treated for cervical
degenerative process with what he characterized as chronically stable features of myelopathy,
Dr. Gelman acknowledged that considering Claimant as a whole he felt that she could work full-
time sedentary to light-duty. Dr. Gelman acknowledged that stability does not mean that
Claimant does not experience symptoms though he i;xdicated that different physicians have

appreciated varying degrees of those symptoms. Dr. Gelman confirmed that medium-duty work



is defined as work that requires exerting 20 to 50 pounds of force occasionally and/or 10 to 25
pounds of force frcqucntly{and admitted that if Claimant were his patient he would not advise
that she work at that level.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
Title 19, section 2347 Delaware Code provides in relevant part

On the application of any party in interest on the ground that
the incapacity of the injured employee has subsequentiy
terminated, increased, diminished or recurred ..., the

Board may, at any time, but not oftener than once in 6
months, review any agreement or award.

On such review, the Board may make an award
ending, diminishing, increasing or renewing the
compensation previously agreed upon or awarded,
and designating the persons entitled thereto, subject
to this chapter, and shall state its conclusions of
facts and rulings of law. (emphasis added).

Accordingly, in order for Claimant in the instant action to establish an increase in the
amount of partial disability that she is entitled to receive subsequent to the Board’s 2007
Decision on the matter, Claimant must show that there has been a change in he:r condition
between the issuance of that Decision and the period to which she now claims there should be a
retroactive modification.” This requires Claimant prove by a preponderance of the evidence that

her condition has changed for the worse since the now controlling Decision was issued. Looking

at this burden of proof much as one would a claim for recurrence of total disability, the Board is

1 See Exhibit 1 attached to Dr. Andrew Gelman’s March 23, 2012 Deposition (Labor Market Survey).

5 The Board issued the controlling Decision on July 19, 2007. There is no dispute that this Decision was not
appealed. In fact, Claimant admitted that while the myelopathy now argued to be at the heart of her reduced abilities
existed at the time of that Decision, there was an assessment made on Claimant’s behalf that there was little room
for a successful appeal of the Board’s Decision and thus the Decision was accepted as written.

Given these undisputed facts, the Board is satisfied that to the extent that Claimant is situated exactly as she was at
the time of the last Board hearing and subsequent Decision, the question becomes whether or not there is anything

11



satisfied that the worsened condition that Claimant has to demonstrate must be more then a slight
change in impairment.® Given these applicable legal standards, the Board finds that Claimant in
the instant action has not met her burden of demonstrating that her condition has changed such as
to cause her additional lost earning capacity.

Factually speaking, Claimant provided no evidence of a worsening in her condition. To
the contrary, all of the medical professionals involved including Dr. Varipapa, Dr. Mattern, Dr.
Gelman and Dr. Swaminathan seem to agree that Claimant’s condition has remained stable. The
decompression and fusion surgery that Claimant underwent in 2006 with Dr. Hermanton was a
success and has apparently thwarted the likelihood of progression of Claimant’s injury and/or the
symptoms that she has experienced as a result of the myelopathy. In fact, Dr. Swaminathan
testified that; if anything, Claimant has experienced a reduction in her pain complaints and some
increased mobility.

Claimant has argued that Dr. Swaminathan’s opinion that she reached maximum medical
improvement sometime in the summer of 2008 which led to a change in his return to work
assessment for her is sufficient to meet her underlying burden by showing a _change in
Claimant’s circumstances. This testimony and accompanying argument, however, does little
more than clarify that the total disability status that Dr, Swaminathan originally had Claimant on
for more than a year of his treatment of her was based very narrowly on the premise that the only
work subject to consideration was Claimant’s former job. For all intents and purposes Dr.
kSwaminathan admits that he was not assessing Claimant’s work capabilities with any eye

towards anything else. While his view changed as of August 2008 or so, there is. no evidence

new lo evaluate or decide that would warrant disturbing the Board’s prior decision. See Delhaize America, Inc., v.
Baker, 2005 WL 2090774 at *2 (Del. February 28, 2005).

¢ Cullen v. State, 2007 WL 1241841, at *2. “Because a slight change in impairment does not support a finding of
recurrcnce, neither does a continuation of impairment.” Chubb, at 536.
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that this modified opinion was related to a deterioration in Claimant’s condition. Again, if
anything, it is suggestive of the fact that Claimant was improved at least to the extent that Dr,
Swaminathan indicated he was willing to take Claimant from a total disability restriction at that
point to a light to sedentary duty restriction.

The Board is similarly not persuaded by the argument that other physicians including
former defense medical examiner, Dr. Mattern, and current defense medical examiner, Dr,
Gelman, readily admit that Claimant is best suited for sedentary to light duty work, As noted by
Dr. Gelman in support of his own opinion, there is insufficient information to know that Dr,
Mattern’s opinion was specifically related to Claimant’s work-related disability. Dr. Gelman
himself indicated that at Claimant’s age and in light of her other non-accident related conditions,
medium duty work would not be his first choice for her, Nevertheless, his testimony was that the‘
basis for shying away from medium duty work for Claimant has nothing to do with her work-
related injuries or the myelopathy which, according to all of the medical professionals, was in
existence and causing similar symptoms back in 2007 when last the Board considered these
issues. As such, there is no credible basis to find that any change in Claimant’s work abilities is
related to her work accident or that her work-related injuries and/or condition is the cause for
such a change.

Moreover, it seems clear that Claimant has, for all intents and purposes, removed herself
from the labor market through retirement. Delaware law has long since recogniéed that a
traditional retirement can disqualify an employee from receiving certain workers’ compensation
benefits.” That having been said, however, not every retirement terminates the right to receive

wage replacement benefits. The retirement must be voluntary and not motivated by the work

" General Motors Corp. v. Willis, Del. Super., C.A. No. 99A-12-008, Babiarz, J., 2000 WL 1611067 at *2
(September 5, 2000); Chrysler Corporation v. Kaschalk, Del. Super., C.A. No. 98A-03-006, Herlihy, J., 1999 WL
458792 at * 3 (June 16, 1999).
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injury.® Furthermore, an employee may retire from one employer with the intent of remaining in
the job market with another employer and remain eligible for benefits.” The Court in Willis,
however, clarified that retirement can disqualify a claimant from receiving worker’s
compensation benefits if the claimant has not looked for work after retirement and is content
with the retirement lifestyle.

In Claimant’s case, Claimant testified that she retired from Employer having worked
more than 30 years and now receives a cotresponding pension. Claimant also confirmed that she
has been receiving socieil security benefits since shortly after the work accident. While these are
not determinative facts, they are strong evidence that Claimant is content with the retirement
]ifes*tyle when considered in light of the rest and remainder of Claimarlt’s testimony.
Specifically, Claimant admitted that she has not looked for any work, despite her own treating.
physician advising her that she is cleared to work in a part-time, sedentary capacity. In fact
élaimant admitted that in terms of work, her only aspirations at this time are to serve in the
ministry at her church and volunteer her time. As such, while the Board is satisfied that
Claimant has fallen short of showing that her condition has worsened such that she might
otherwise be entitled to additional compensation for lost earning capacity, Claimant’s own
testimony about her retirement would likely prohibit such an increase even had the Board found
differently on the issue of Claimant’s alleged change in circumstances.

Accc;rdingly, Claimant’s request for additional compensation for lost wages is denied.
Attorney’s Fee and Medical Witness Fees

A claimant who is awarded compensation is entitled to payment of a reasonable

attorney’s fee “in an amount not to exceed thirty percent of the award or ten times the average

8 See Sharpe v. W. L. Gore & Assocs., Del. Super., C.A. No. 97A-10-017, Silverman, ., 1998 WL 438796 at *1
(May 29, 1998)(claimant told he had to retire or his employment would be tcrminated).
% See Willis, 2000 WL 1611067 at *2; Kaschalk, 1999 WL 458792 at * 4.
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wecekly wage in Delaware as announced by the Secretary of Labor at the time of the award,
whichever is smaller.” DEL. CODE ANN. tit. 19, § 2320. At the current time, the maximum based
on Delaware’s average weekly wage calculates to $9,330.80.

In this case, however, Claimant has not achieved any sort of award and so, she is not

to payment attorney’s fees. Likewise, because there is no award, Claimant is not
entitled to payment of her medical witness fees under title 19, section 2322(e) of the Delaware
Code.

STATEMENT OF THE DETERMINATION

For the reasons set forth above, the Board finds that Claimant’s Petition is DENIED.

IT IS SO ORDERED THIS i DAY OF MAY, 2012.

INDUSTRIAL ACCIDENT BOARD

fog.: HAROLD B. BARBER

1, Angela M. Fowler, Hearing Officer, hereby certify that the foregoing is
a true and correct decision of the Industrial Accident Board.

Angela Fowler, Esquire
Hearing Officer

Mailed Date: &~ 312
OWC Staff
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BEFORE THE INDUSTRIAL ACCIDENT BOARD
OF THE STATE OF DELAWARE

SHELINA KIRKILAND, )
)
Employee, )
)
v ) Hearing No. 1419447
)
)
SMCS TERMINIX, )
)
Employer. )
ORDER
1. Employer filed a Petition to for Review of Benefits on December 11, 2014,

Accordingly, based on Dr. Kalamchi’s opinion, Employer alleges that Claimant’s condition has
fully resolved and, as a result, she is physically able to return to work.

2. After due notice of time and place of hearing was served on all parties in interest,
the above-stated case did come before the Board on May 15, 2015.

3. At that time, the parties presented a signed Stipulation and Order that Claimant’s
total disability benefits should be terminated as of the date of filing of Employer’s petition,
December 12, 2014.

4. Despite this, Employer’s counsel argued that a hearing was still necessary in order
to litigate the issue of whether Claimant’s condition has, in fact, fully resolved. Employer
maintained that it was only informed that Claimant planned to concede that she is no longer
totally disabled about four or five days prior to the hearing.

5. Claimant objected to Employer’s request that the hearing go forward on the issue of

whether Claimant’s condition has fully resolved, citing that the only issue to be determined in



regard to Employer’s petition was whether Claimant was physically capable of working.
Claimant argued that the presentation of the Stipulation which would terminate her total
disability benefits negated the need for a hearing on the merits of Employer’s petition. Claimant
pointed to I.A.B. Rule 26 and argued that the rule reads that Employer must file a new petition in
order to litigate that issue.

5. At the time of the hearing, the Board did not agree with Claimant’s reading of
Rule 26 and ruled in favor of Employer that Employer could proceed on the Petition for Review
in regard to the issue of whether Claimant’s condition has fully resolved, consistent with Dr.
Kalamchi’s opinion. However, for some reason, Claimant had not yet deposed a medical expert
in relation to Employer’s petition. Employer conceded that if the Board were to proceed with the
hearing, it had no objection to keeping the record open to allow Claimant time to later
supplement the record with a deposition from her own medical expert. Claimant maintained her
earlier objection.

6. The Board’s inclination was to proceed with the hearing and allow Claimant to
later supplement the record. Unfortunately, the Board soon realized that Board member
Shannon’s impending retirement would undoubtedly be effective before Claimant would be able
to supplement the record with her own doctor’s deposition. Thus, as a result, if the hearing were
to have proceeded, the parties would not be able to have this Board hear the full presentation of
their respective positions.

7. This Board has the power to grant a continuance for good cause in circumstances
which would prevent a party from having a full and fair hearing. The Board is satisfied that a
continuance is appropriate in these circumstances. A new hearing date shall be scheduled within

sixty (60) days.



IT IS SO ORDERED THIS 15" DAY OF MAY, 2015.

INDUSTRIAL ACCIDENT BOARD

GR UNDLAND

rrence M- Shanson
“For TERRENCE M. ON

ST 15
A

xc: Joseph Weik, Esq., Attorney for Claimant
John Ellis, Esq., Attorney for Employer/Carrier



BEFORE THE INDUSTRIAL ACCIDENT BOARD
OF THE STATE OF DELAWARE

SHELINA KIRKLAND,
Employee,
V.

Hearing No. 1419447

TERMINIX,

R N g N R g g

Employer

DECISION ON PETITION TO TERMINATE BENEFITS
Pursuant to due notice of time and place of hearing served on all parties in interest, the
above-stated cause came before the Industrial Accident Board on Monday July 6, 2015, in the

Hearing Room of the Board, in New Castle County, Delaware.

PRESENT:
LOWELL L. GROUNDLAND
MARILYN J. DOTO

Eric D. Boyle, Workers” Compensation Hearing Officer, for the Board

APPEARANCES:
Joseph W. Weik, Esquire, Attorney for the Employee

John J. Ellis, Esquire, Attorney for the Employer



NATURE AND STAGE OF THE PROCEEDINGS

Shelina Kirkand (“Claimant”) was injured on April 29, 2013 while in the course and
scope of her employment with Terminix. (“Employer”). Claimant sustained injuries to her low
back and neck. The injury was recognized as compensable and Claimant received certain
workers’ compensation benefits, including total disability. Claimant has been receiving total
disability benefits at the rate of $407.99 per week, based on her wage at the time of the injury of
$611.98 per week. On December 12, 2014, Employer filed a Petition for Review seeking to
terminate Claimant’s receipt of total disability benefits. A hearing was scheduled for May 15,
2015, however prior to the hearing Claimant conceded that she was no longer totally disabled
and the parties signed a stipulation and order to that effect. Employer did not then withdraw the
pending petition stating that the case would still proceed on the issue of whether Claimant?s
injuries had fully resolved. Claimant objected to the hearing going forward citing that this was
not an issue for the pending petition. Consequently a motion hearing was held on the original
hearing date. Claimant argued that Industrial Accident Board Rule 26 required Employer to file a
new petition to litigate this issue. The Board disagreed and allowed Employer to argue whether
Claimant’s injuries had resolved on the pending petition. Since Claimant, in reliance on the
concession regarding the total disability, had not scheduled expert medical testimony to oppose
Employer’s claim the Board granted a continuance to allow for the scheduling of Claimant’s
expert testimony. Shelina Kirkland v. Terminix, Del. IAB Hearing No. 1419447 (May 27, 2015)
ORDER. The hearing on the issue of whether Claimant’s injuries have fully resolved was

rescheduled and was held on July 6, 2015. This is the Board’s decision on the merits.



SUMMARY OF THE EVIDENCE

Claimant was called by Employer to testify in its’ case in chief. Claimant lives in Bear
Delaware. Claimant testified that he she is always honest with her providers and admitted that
she had prior injuries. Claimant denied any ongoing pain complaints. Her back and neck are
mostly pain free. Claimant agreed she lived in Tennessee in 2000. Claimant did not recall
treating for back pain while she lived in Tennessee. She did have a primary care doctor while she
lived there. In 2005 Claimant.did not recall treating with Diamond State Chiropractic and Dr.
Goldstein. In 2005 she was going to Glasgow Family Practice for medical treatment. A January
31, 2005 note from Diamond State Chiropractic indicates that Claimant had an insidious onset of
low back pain and provided them with a chronic history of low back pain as well. A January 14
note from .Glasgow Family Practice indicated that she had low back pain complaints and was
diagnosed with scoliosis. She told them that she:cou'ld not climb stairs due to her low back pain.

Claimant was in a motor vehicle accident in February of 2007. She had complaints of 10
out of 10 back pain in the emergency room and followed up with a Dr. Sheehan who is a
chiropractor at Glasgow Family Practice. The records indicated that Claimant had numerous
complaints of severe neck and back pain. Claimant was asked whether she remembers treating
with Dr. Patil between 2007 and 2010. She felt that the name was familiar and the practice name,
Delaware Neurological, rings a bell. The notes from Dr. Patil in 2008 indicated he was
concerned that her back injury had become chronic. Claimant agreed that in 2010 she was
treating with Dr. Patil for injuries incurred in the 2007 motor vehicle accident. Claimant
reviewed a note relating to treatment for a motor vehicle accident that occurred on May 26 2010.
Following that accident she was treated at the Rappahannock hospital emergency room (ER).

The ER records indicated that Claimant was rear-ended and injured her neck, back and left



shoulder. She had 9/10 pain complaints. Claimant conceded that past medical history was
recorded as negative. The doctor’s notes on the ER record specifically mentioned that Claimant
was laughing and joking with her companion and not evidencing any pain behaviors. Claimant
testified that her back pain from the 2007 accident was gone by the time of the 2010 motor
vehicle accident. Claimant reviewed a note dated. July 29, 2010 from Dr. Patil which indicated
that she had continuing compla)ints of intermittent low back pain from the 2007 incident.
Claimant reiterated that.she did not have further low back pain at that time.

Claimant admitted that she had chronic neck and back pain following the 2010 motor
vehicle accident. Dr. Gregory Adams was her primary doctor and she started treating with Dr.
Xing on a monthly basis in between 2010 and 2013. Claimant conceded that every now and then
she had some low back pain by the time of the work related aceident.. A February 2013 note from
Dr. Xing indicated that Claimant had continuing low back and neck pain complaints. Claimant
testified that this pain was not the same as after the accident. Claimant was prescribed Percocet
and naproxen. Claimant told Dr. Xing at the February visit that on a trip to Memphis she had to
stop many times due to the pain and back spasms. Work was causing increasing pain to the point
where her pain was an 8/10. Claimant admitted that she did not go to the ER following the 2013
work accident; rather she returned from Dover and went to Concentra. Claimant conceded that
October 17, 2013 was her last visit with Dr. Xing, who had discharged her for filing multiple
prescriptions for narcotic medications from different doctors. Claimant denied abusing her
Percocet prescription. Claimant believes that she started seeing Dr. Dietrich in 2010.

Claimant also had a consult with Dr. Rastogi on March 12, 2014 who noted that her
symptoms started on April 29th 2013. Claimant believed she did inform Dr. Rastogi about her

prior accidents and issues. She admitted however that his note only reflects unrelated health



issues not the prior motor vehicle accidents. Claimant treated with Dynamic Physical Therapy
after the work injury. She also felt that the name of Dr. Patil sounded familiar. On the April 14,
2014 intake form she listed low back pain and neck pain lasting one year, but did not complete
the space for her past medical history.

On examination by her own attorney Claimant testified that she worked for Terminix as a
termite inspector for two years. She testified that this was physical work as she would have to
crawl around in tight spaces. On April 29, 2013 her back and:neck were feeling fine. She was
able to do her job without restrictions, which was a physically demanding job. She only took her
medication as needed for off and on pain complaints. Claimant was sitting at a red light when she
was rear-ended. She felt immediate pain in her neck, back and left ankle. Her manager told her to
bring the truck back and go to Concentra. They provided treatment and restricted her to office
work. After the accident she saw Dr. Xing and Terminix sent her to see Dr. Cucuzella, Initially
Dr. Xing discharged her and told her she needed to go see the Employer’s doctors. Dr. Cucuzella
gave Claimant her three injections into her low back. Claimant did get injections in 2010 with
Dr. Xing as well.

Dr. Cucuzella also performed ablation treatments and prescribed medication. Claimant
stated .her back was now worse and she has difficulty walking up stairs. Her chiropractor,r Dr.
Dietrich, is associated with Dr. Adams. As of September 13, 2013 she was no longer working for
Terminix. Currently Claimant is working for Tri-State Pooper Scoopers on a part time basis.
Claimant testified that she has not recovered from the April 29, 2013 accident. She could no
longer perform the Terminix job or work in her garden. The chiropractic treatment helps and she
takes her medications occasionally because of back pain. Claimant could not recall whether Dr.

Kalamchi asked about her past medical history. In three examinations he did not touch her neck



or back. Each exam lasted perhaps 5 minutes. Claimant denied telling Dr. Kalamchi that she was
fully recovered from the April 29, 2013 accident. Claimant testified that when she saw Dr.
Rastogi in 2014 it was the first time she had consulted with a neurosurgeon about surgery. She
confirmed that Dr. Patil was treating her for the 2007 and 2010 accidents.

On redirect Claimant testified that her function prior to the 2013 accident was better.
Claimant reviewed a note from Dr. Dietrich from September 2012 in which she detailed the
limitations on her activities of daily living. She had to stay-at-home because of her back pain
and change positions frequently. She could only walk slowly and was unable to do jobs around
the house. She had to lie down often and could only stand for short amount of time. She could
only walk short distances. She had to avoid heavy lifting. She had to move slowly to walk
upstairs and found that she had a bad temper. Claimant testified that- Dr. Xing didn't give her a
chance to tell her story about the prescriptions before discharging her in October 2013. At that
time Claimant's low back pain was a 5/10 without meds and a 1/10 withqmedications. In
February of 2013 Claimant’s back pain was an 8/10 without meds and a 1/10 with medication
and rest. Through her last medical visit Claimant was taking medications as needed which
included Percocet and muscle relaxers prescribed by Dr. Xing. Now she is taking Advil and
Aleve. Her pain level is a 6/10 without medication and 2/10 with Advil. Claimant is now able to
deal with her pain unless she has a bad day. Claimant is looking for a full-time job. Prior to 2013
she had on‘and off low back pain which increased with activities, Without a lot of activities her
back pain would be at 2/10.

Dr. Ali Kalamchi, a physician board certified in orthopedic surgery, testified by
deposition on behalf of the Employer. Dr. Kalamchi examined Claimant on three occasions,

August 6, 2013, June 10, 2014 and February 27, 2015. In conjunction with his exams Dr.



Kalamchi has reviewed a voluminous amount of medical records. Claimant reported a history of
injuries as a result of a work related motor vehicle accident (MVA) on April 29, 2013. Claimant
was rear ended, but did not recall hitting her head or chest. The accident occurred in Dover and
she drove back to Wilmington and went to Concentra. Claimant had neck, low back and left
ankle pain. She started therapy with Dr. Nalda at Concentra and the symptoms in her neck and
ankle improved. By the time Dr. Kalamchi saw her four months later Claimant’s neck pain was
limited to-occasional aches during damp weather. Claimant reported that her low back was
improved with no pain most of the time. She had occasional central back pain and no radiation
down the legs. Dr. Kalamchi asked Claimant about her past medical history and she denied prior
low back pain other than aching from her scoliosis, although she had no specific treatment for it.
Dr. hi agreed.that this history was not accurate.

4 Claimant told Dr. Kalamchi that she was on light duty for a while and initially had more
pain on return to full duty. By the time of the first exam she was back to her regular job.
Claimarnt was still having therapy 2 times per week and took occasional Motrin and Flexeril. On
physical exam Dr. Kalamchi noted the features of scoliosis and the rest of the exam was normal
except for mild subjective pain in the low back. The diagnostic studies revealed findings
consistent with the scoliosis with some disc desiccation at the L.5-S1 level with annular tear.
There were no protrusions. Dr. Kalamchi diagnosed resolved cervical and lumbar strain related
to the accident. He felt Claimant had reached MMI with respect to formal treatment. Claimant
was doing her regular activities without limitation and only had minimal subjective complaints.
At the next visit Claimant told Dr. Kalamchi that she stopped working in September 2013
because of her intense symptoms. Her treatment, which included injections and chiropractic

modalities, continued with more providers entering the picture. Dr. Cucuzzella had’ given her



injections and released her PRN. She was referred to Dr. Dietrich for chiropractic treatment and
to Dr. Onyewu for medication management. Claimant had a consult with Dr. Rastogi who
recommended a discogram and discussed surgery. Claimant told Dr. Rastogi that she was not
interested in surgery.

In June 2014 Claimant had mild left sided neck pain and tightness in the low back
without radiation. At this visit Claimant recalled a 2010 MVA that resulted in neck pain and
treatment with Dr. Xing. Claimant had treatment for the lumbar spine as well. Claimant was out
of work under doctor’s orders and not looking for work. Evaluation of the cervical spine was
normal other than mild upper extremity guarding. Claimant had limited forward flexion in the
lumbar spine. She had no radiation and straight leg raising was negative. Claimant had trouble
with lateral bending and had to held her knees to steady herself. Dr. Kalamchi commented that a
year ago Claimant was much better with normal range of motion but now after all the treatment
she was complaining more and guarded. Dr. Kalamchi testified that Claimant had elements of
Waddell signs, including facial grimacing and excessive verbalization of pain. Claimant was
showing a non-organic presentation out of proportion to the clinical examination. Claimant had
degenerative findings on MRI scan. Dr. Kalamchi felt that Claimant had a lumbar spine sprain
related to the MV A, but when he saw her he would describe non-specific cervical and lumbar
pain. He agreed that Claimant’s symptoms were not in line with the diagnostic studies.

Dr. Kalamchi felt that Claimant had a “sick role attitude”, in that initially she was doing
better and then after seeing doctors who told her she had something wrong and they could treat
her she now believed something was wrong and she needed the treatment. Dr. Kalamchi agreed
that he noted that Claimant’s presentation was consistent with psychosomatic and emotional

overlay. Everyone was willing to provide treatment, but in his opinion there is nothing to treat.



Based on her subjective complaints she would have a slight limitation to medium duty and
treatment would be home exercises. Dr. Kalamchi also noted that Claimant exhibited signs of
symptom magnification. At the final exam in February 2015 Claimant presented worse than
before coming in with a cane for support and noting that her son drove her to the appointment.
Claimant told Dr. Kalamchi that she lived with her mother and son who do everything for her.
He agreed this was different than her first presentation. Claimant was still seeing the chiropractor
every two weeks for treatment. Claimant was: “fidgety” during the exam getting up and changing
positions, stretching, and walking around. Dr. Kalamchi testified that when you have been doing
exams for a long time you know that this is all a show. Claimant was leaning forward, but there
was no spasm detected. Claimant continued with lumbar discomfort and active range of motion
was limited by guarding. Claimant had: a normal neurological examination and straight leg
raising was negative. Claimant was nét-ecomplaining of neck pain.

Dr. Kalamchi reviewed updated medical records. He reviewed a lumbar MRI from 2007
which showed an annular tear with degenerative changes at 1.5-S1 as well as a bulge and
possible tear at L4-5. Dr. Kalamchi concluded that the findings on the subsequent MRI had been
there all along. Claimant had not told Dr. Kalamchi that she had low back treatment at that time.
Dr. Kalamchi concluded’that Claimant had subjective low back pain, sick role and a nonorganic
presentation. He felt that her presentation was not in line with the benign studies and exams. Dr.
Kalamchi agreed that in his opinion any injury Claimant sustained as a result of the 2013
accident had resolved by August 2013. Dr. Kalamchi summarized records that he had recently
received of Claimant’s treatment prior to the 2013 accident. Claimant treated at Methodist
hospital for low back and left sided radiating pain complaints between 2001 and 2003. In 2005

she treated at Glasgow Family Practice and was given medications and a handicap parking



sticker for her back limitations. The records on March 8, 2007 referenced an MV A and Claimant
was treated for back and neck pain. She continued to treat and on December 30, 2010 obtained a
renewal on her parking sticker. The emergency room records in February 2007 diagnosed
headaches and low back strain. Claimant had 8/10 pain. Claimant treated with Dr. Kishor Patil
between 2007 and 2010 for injuries to her neck and back. Ciaimant’s low back pain and radiation
into the left was the worse. Claimant denied prior injuries to Dr. Patil on April 2007. An EMG
revealed acute left L5-S1 radiculopathy. Dr. Patil concluded that Claimant’s injuries were
chronic. Claimant was again treating with Dr. Patil in 2010 with regard to a May 26, 2010 MVA
with complaints of low back pain and headaches. Claimant admitted to ongoing, intermittent
back pain. Another EMG revealed acute left sided lumbar radiculopathy. Dr. Kalamchi reviewed
the emergency room records from Rappahannock General Hospital with reference to the 5/26/10
MVA. Claimant denied any past medical history. The doetor in the ER. noted that Claimant was
laughing and joking with her companion and was not guarding her neck or back. According to
the records she was complaining of 8/10 pain at that time.

Claimant also treated regularly with Dr. Xing from 2010 through 2013 with complaints of
severe back and neck pain. On January 8, 2013 she had complaints of 8/10 neck and back pain.
Dr. Xing noted that Claimant could not do anything, her whole body was sore and her workload
was causing too much pain. Dr. Xing also noted that Claimant’s auto accident case was settling.
Dr. Kalamchi reviewed Dr. Xing’s note dated October::17, 2013. The note referenced that
Claimant had been' discovered filling prescriptions for narcotics from multiple providers at the
same time. Dr. Xing would no longer prescribe controlled substances. Claimant stated that she
wasted $40 and would just follow up with Dr. Cucuzzella. Dr. Xing noted in the record that

Claimant was high risk for substance abuse and other abnormal behavior. Claimant has treated
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with various chiropractors, including Dr. Dettrich from 2011 through 2015 for a number of
diagnosis. Claimant’s family physician also noted back pain with degenerative joint disease and
arthritis in 2011. Dr. Kalamchi agreed that Claimant had a pattern of not telling providers of her
past medical history. He also agreed that Claimant had reported low back pain since 2001 and
has had near constant neck and low back treatment and complaints since 2010. Dr. Kalamchi
agreed with Dr. Xing that Claimant was high risk for narcotics abuse. In his opinion Claimant’s
injuries from the 2013 work accident had resolved by August 6, 2013. He also reviewed.a labor
market survey with sedentary jobs and noted that Claimant could do much more than that level
listed.

On cross examination Dr. Kalamechi confirmed that his opinion was that Claimant’s
injuries related to the April 29, 2013 work accident had completely resolved. He agreed that
none of the treating.doctors had come to that conclusion. Dr. Kalamchi agreed that he noted in
his conclusion on August 6, 2013 that the diagnosis was resolved cervical and lumbar sprain. He
agreed that Claimant still had pain and was treating at that time. Dr. Kalamchi testified that the
continuing treatment was one of the problems in this case and at that time the pain was mild.
Claimant was working as well. On his last examination Dr. Kalamchi diagnosed chronic low
back paiq. He admitted that his diagnosis changed but that was based on her subjective
complaints which she has had for two years. Dr. Kalamchi can’t say 100% whether she actually
has pain, but he noted there are things in the record and on her presentation that make her pain
unbelievable. Thetre is no reason in the record why Claimant should have a worse presentation
now two years later without objective evidence of injury.

Dr. Kalamchi agreed that he is not a psychiatrist or psychologist nor did he administer a

Global Assessment of Functioning (GAF) test on Claimant. While he did not do any personality



assessments, Dr. Kalamchi testified that he has seen thousands of patients and he can tell which
ones have spinal issues and which ones are playing him. Claimant is in the latter group. Dr.
Kalamchi admitted he did not test for depression or anxiety, nor is he an expert on interpretation
of psychometric tests. Dr. Kalamchi agreed that chronic pain can lead to depression. Dr.
Kalamchi testified that “sick role status” is not the same as malingering. In this case providers
are willing to treat her and provided medication, stating that she needs all of it, and then her
condition gets worse. Dr. Kalamchi felt that the Waddell test:is sufficient for spine disorders and
in this case Claimant came in the first time feeling' good and back to work, the second time
symptoms are worse and the third time she is totally disabled, can’t drive and is using a cane, so
it doesn’t take a genius to figure out something is wrong psychologically. He did admit that he
did not put in his report that Claimant was laughing- and feeling good: on the first visit. He
admitted that Claimant was still having neck, back and ankle pain, abet with no underlying
pathology. Dr. Kalamchi agreed that the Waddell signs were created to determine if there is a
non-organic component to low back pain. It is not a malingering test. There are a number of
variations on Waddell tests you could do in a particular case. He agreed there are seven standard
tests. Dr. Kalamchi admitted that most of his opinion was based on observations, so there were
some tests he did not do, and in fact he administered only one of the official tests. Dr. Kalamchi
testified that when he was in Toronto he worked on studies of these signs and symptoms even
before Waddell came in, so he is very experienced with these issues. Gordon Waddell came and
did a fellowship in Toronto with doctors who were studying non-organic presentation in workers
compensation patients. Dr. Kalamchi agreed that Waddell was critical of the use of these signs in
litigation. He agreed that the tests are used to determine if a patient needs a psychological

referral and in this case none of the treating doctors made such a referral. Dr. Kalamchi noted
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that whatever the treating physicians did, it did not help Claimant. He was not aware of any
referrals, but Claimant was treating with Dr. Xing who will treat anybody for pain management,
but even she ended up discharging her. Dr. Kalamchi was willing to give Claimant the benefit of
the doubt that she had some soft tissue sprain which required initial treatment, but beyond that
there was no indication for further treatment.

Dr. Kalamchi agreed that Dr. Cucuzzella is a pain management physician and provided
injections and ablation treatment to Claimant. He still felt that this treatment was unnecessary in
his opinion. Dr. Kalamchi wouldn’t have recommended these procedures in his opinion. Dr.
Cucuzella could certainly give her an ablation for changes related to the scoliosis, but that would
not be related to the work accident. His opinion is different from that of Dr. Cucuzella. Dr.
Kalamchi has done facet injections in the past, which he indicated is the same thing as an
:ablation,. He has not done this procedure in the past ten (10) years. Dr. Kalamchi agreed that
someone could have a normal orthopedic and neurologic examination and still have back pain.
With a normal MRI the back pain would be more postural or muscular rather than spine related.
Claimant had an annular tear on the 2007 MRI and Dr. Kalamchi noted was still there in 2013.
An annular tear does not heal because it is avascular. Dr. Kalamchi did not think the pain was
from the tear, which is why he gave the sprain diagnosis. While painful a sprain diagnosis does
~not last forever, it gets better. Dr. Kalamchi noted in the AMA Guides they don’t give permanent
impairment for a sprain, but here in Delaware patients are often rated with 3-5% impairment for
chronic low back pain related to a sprain/strain injury.

Dr. Kalamchi confirmed that he thought Claimant had a soft tissue injury from the work
accident and that is the type of injury that typically resolves. Dr. Kalamchi agreed that there is no

record that Claimant’s chronic back and neck problems from 2007-2010 ever resolved. Part of an
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orthopedic surgeons practice is to assess a patient’s emotional and psychological stability
because it could affect the treatment they could offer. It is critical for a surgeon to determine if a
patients complaints are credible because they need to ensure the abnormality being operated on is
the source of the pain. Dr. Kalamchi testified that Claimant’s chronic pain in 2015 is based on
her subjective symptoms which he questions. He confirmed that Claimant’s ongoing complaint is
of low back pain and not radiculopathy as diagnosed by Dr. Patil in 2010.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

Termination

This matter is not the typical Petition for Review in that Claimant has already conceded
that she is no longer totally disabled and signed a stipulation to that effect. The sole issue for the
Board’s -determination is whether the injuries Claimant sustained in the April 29, 2013 work
accident have completely resolved. Claimant advances several procedural arguments favoring.a
dismissal of the Petition in light of the ‘fact that she has conceded to the termination of her total
disability benefits. Claimant argues that Industrial Accident Board Rule 26 requires a separate
petition to be filed asking for the Board to consider a resolution of the entire case. This is
because the current Petition sought only a review of Claimant’s receipt of total disability
benefits. Further the request for a determination on the resolution of Claimant’s injuries was not
noted on the Pre-trial Memorandum; essentially Claimant was not put on notice of this request.
Claimant also argues that Employer is attempting to shut down the entire case which amounts to
an impermissible commutation of all benefits.

The Board previously addressed these issues in the motion hearing and ruled in favor of
the Employer, determining that the hearing could proceed on the pending Petition. Shelina

Kirkland v. Terminix, Del. IAB Hearing No. 1419447 (May 27, 2015) ORDER. In fairness to



Claimant the Board also continued the case and allowed Claimant the opportunity to present
expert testimony from her treating physicians on the instant issue, thus remedying the notice
issue. Id Claimant next argued that the law favors her position against a total shut down of her
case. Claimant cited to the Davis v. Christiana Care Health Services case where the Superior
Court had reversed the Board’s dismissal of a case on similar grounds as the present matter. In
Davis Employer presented a motion to the Board to dismiss Claimant’s petition to determine
additional compensation due on the basis that Claimant had settled his entire case by agreement
between the parties. The Board found that the Claimant’s petition for permanent impairment
should be dismissed due to the earlier agreement. The Agreement as to Compensation filed in the
case contained the language; “lumbar spine contusion-resolved”. In an e-mail confirming
settlement employer’s counsel used. similar language, however claimant’s counsel merely stated
that the agreement would resolve the issues presently pending before the Board. The Court noted
that the issues then before the Board were whether Claimant had “suffered a compensable work
related injury and whether his medical bills were reasonable and causally related to the work
accident.” Davis v. Christiana Care Health Services, Del.Super. 2015 WL 899599 at *S5. The
Court further stated that the Board’s legal conclusion that Claimant was not entitled to permanent
impairment “without more” was erroneous. Id. at *4. The Court also dismissed the argument that
the settlement agreement barred further benefits on the basis of res judicata. The agreement
specifically only resolved the then pending dispute and the permanency issue had never been
litigated nor had claimant knowingly waived future benefits. Id. at *5.

The Board finds the Davis case to be distinguishable from the instant matter. Here the
Board is being specifically asked to determine on the merits whether Claimant’s injuries have

resolved, or whether she is back to her baseline condition prior to the work accident. In Davis
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there was never any determination by the Board on the merits, merely a legal ruling on the
meaning of language on a purported settlement agreement. The Court in Davis did note that
employer could use the agreement and the medical opinion it was apparently based on as a
defense against the petition filed for permanent impairment. /d. at*5. The Board as the trier of
fact has the discretion to make a determination, based on substantial evidence that a claimant’s
injury has completely resolved. Cottman v. Burris Fence Construction, Del.Super. 2006 WL
2242729, aff’d, Del. 918 A2d. 338 (2006). (no recurrence possible when injury had completely
resolved). See also, Schreffler v. Heavy Equipment Metals, Del.Super. 2011 WL 1848896.

In this case the Board finds that Claimant’s injuries from the April 29, 2013 injury have
resolved or returned to baseline condition prior to the accident with respect to her low back pain,
although as. noted below the Board has reason to be skeptical of Claimant’s pain complaints. In
finding that Claimant’s injuries have resolved, the Board relies on the . testimony of ‘Dr.
Kalamchi, the sole medical expert to testify in this case. Claimant argues that Dr. Kalamchi’s
testimony is inconsistent and should not be relied upon. Claimant points out that despite his
initial opinion that the injuries resolved in August 2013, in 2014 Dr. Kalamchi diagnosed her
with continued strain and in 2015 with chronic low back pain. Claimant was also placed on an
open agreement for total disability in January 2015. The Board disagrees and finds that Dr.
Kalamchi’s opinion about Claimant and her diagnosis remained the same despite the altered
semantics. Dr. Kalamchi testified that in his opinion Claimant’s injuries related to the accident
resolved by the time of his first examination in August 2013. He noted that Claimant had chronic
low back pain based on her subjective complaints and her prior medical history. Dr. Kalamchi
also made it clear that he did not believe Claimant’s-ongoing subjective complaints. He further

noted that Claimant has a pattern of failing to tell medical providers about her past medical
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history. He testified that the annular tear which was found on the MRI done prior to the accident
and had not changed, and was not the cause of her pain. He diagnosed a strain injury which
typically resolves. Dr. Kalamchi did concede that a permanent impairment rating can be given
for a strain/sprain with ongoing subjective complaints.

Dr. Kalamchi was suspect of Claimant’s pain complaints because Claimant initially had
mild residual symptoms at his first exam, but then she got progressively worse for no apparent
organic reason. By the time of his last exam he noted Claimant was using a cane and had to be
driven to the appointment. It was at this visit when her pain behavior was most magnified. Dr.
Kalamchi termed her issue as a “sick role syndrome”, when an otherwise recovered patient is
offered more and more treatment by medical providers willing to treat her and find additional
problems she didn’t know she-had. He testified that Claimant had an inorganie presentation and
was a symptom magnifier, Dr. Kalamchi even noted that after treating patients for many years he
can often tell when someone has spinal issues or whether they are trying to pull the wool over his
eyes, and he feels Claimant is in the latter group. Claimant also initially denie;i a history of back
injuries, but subsequently Dr. Kalamchi reviewed a great deal of records from her prior accidents
including low back injuries. Additionally, he noted this denial was a consistent pattern over
several of her accidents with multiple providers.

The Board agrees with Dr. Kalamchi and finds Claimant’s testimony unreliable and not
credible. The Board finds that Claimant’s complete lack of credibility even calls into question
her complaints of pain relating back to her prior accidents. Claimant repeatedly denied a history
of back problems on medical records in addition to the denials on examination with Dr.
Kalamchi. In fact on Claimant’s first treatment with Concentra following this accide:nt she

denied a history of back pain or problems and yet she had just seen Dr. Xing several months
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prior complaining of back pain at an 8/10 level. Another damning piece of evidence is the
emergency room record following her May 2010 motor vehicle accident in Virginia. The ER
doctor took the time to note that Claimant was laughing and carrying on with her companion as
if nothing was wrong. Then on treatment with Dr. Xing shortly thereafter she has complaints of
severe neck and back pain. Not only is Claimant’s testimony inconsistent with the medical
records, the evidence points to the fact that she is misrepresenting her medical history and
overstating her complaints, to put it mildly. She ¢laimed that her back pain stemming from the
2007 accident was gone by the time of the 2010 accident; however under cross examination the
medical records reflected that she continued with pain complaints. Claimant did admit to having
back pain every now and then before the 2013 work accident; however Dr. Xing’s records in
February reveal that Claimant cited 8/10 back pain-and she was taking Percocet-and Naproxen.
She went on a trip to Memphis and had to stop multiple times because of back pain. Her job
duties were also causing an increase in her pain. Claimant also told Dr. Kalamchi that after the
2013 accident she had trouble climbing stairs because of her back pain. However the medical
records reflected that Claimant had this functional limitation back in 2005, however she failed to
enlighten the doctor as to this history. Interestingly Claimant testified that when she was
discharged by Dr. Xing in October 2013 her pain levels were 1/10 with medication and 5/10
without medication, whereas her pain i:evels in February 2013 prior to the accident were 1/10
with medication and 8/10 without medication. ! This testimony would seem to confirm Dr.
Kalamchi’s opinion, keeping in mind that the Board believes there is an element of symptom
magnification by the Claimant.

In summary Employer bas met its’ burden to prove by a preponderance of the evidence
that Claimant’s injuries as a result of the April 2013 accident have resolved. Dr. Kalamchi

' Dr. Xing discharged Claimant because she was obtaining narcotic medications from several different providers.
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testified that Claimant’s injuries resolved as of August 6, 2013 when he examined Claimant. At a
minimum Claimant was back to her pre-accident condition by the time of her discharge by Dr.
Xing in October 2013. It is important to note that at his initial examination Dr. Kalamchi had
little knowledge of Claimant’s extensive past medical history and he based his opinion on
Claimant’s then current complaints and his physical examination. Since that exam records came
to light which cast doubt on the veracity of Claimant’s ongoing complaints. Based on the
foregoing evidence the Claimant’s injuries have resolved and the Employer’s Petition will be
granted.
STATEMENT OF THE DETERMINATION

For the reasons set forth above, the Board finds that Claimant’s injuries related to the
April 29, 2013 accident resolved as of August 6, 2013. Employer’s Petition for Review is hereby
GRANTED. @

ITIS SO ORDERED THIS /7 DAY OF AUGUST 2015,

INDUSTRIAL ACCIDENT BOARD

I, Eric D. Boyle, Hearing Officer, hereby certify that foregoing is a
true and correct decision of the Industrial Accident

Mailed Date: BAGAS
Staff
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ORDER
On appeal from a decision of the Industrial Accident Board: AFFIRMED.

This is Shelina Kirkland’s appeal from an August 17, 2015 decision of the
Industrial Accident Board (the “Board”). After a hearing, the Board granted
Terminix’s Petition for Review, terminating Kirkland’s benefits, based on the
Board’s determination that Kirkland’s injuries had resolved fully as of August 6,
2013.

Background and Procedural History

On April 29, 2013, Shelina Kirkland injured her low back and neck while

working for Terminix. Her injuries were acknowledged as compensable, and she

received workers’ compensation benefits, including total disability benefits.



On December 12, 2014, Terminix filed with the Board a Petition for Review
(the “Petition”) to terminate Kirkland’s receipt of total disability benefits. A
hearing on the Petition was scheduled for May 15, 2015, In accordance with
Board Rule 9,' the parties filed a pre-trial memorandum with the Board on
February 24, 2015, Terminix’s medical expert, Dr. Kalamchi, was deposed on
May 12, 2015. Kirkland did not depose any of her experts listed on the pre-trial
memorandum before the May 2015 hearing.

On May 15, 2015, the date of the Board hearing, the parties signed a
stipulation in which Kirkland conceded her “disability has ended” and she “no
longer opposes [Terminix’s] Petition to Terminate her disability benefits.”
Terminix, however, wanted to proceed on the Petition, alleging Kirkland’s work
injuries had resolved fully.’ Kirkland contended that Terminix needed to file a
second petition “terminating medical benefits” in order for the Board to consider
that issue.*

Following argument from both sides, the Board decided that the issue of

whether Kirkland’s work injuries had resolved properly was before them.’

! State of Delaware Industrial Accident Board Rules, attached as Ex. B to Terminix's App. to
Answering Br. (hereinafter cited as “Board Rule(s)” or “Rule(s)™).

2 Termination Stip. & Order, attached as Ex, A-18 to Appellant’s App. to Opening Br.

i’l‘r. 4:6-9, May 15, 2015 hearing, attached as Ex. 9 to Appellant’s App. to Opening Br.

Y Id. 7:12-17.

S Kirkland v. Terminix, No. 1419447, at 14 (Del. LA.B. Aug. 17, 2015) (Decision on Petition to
Terminate Benefits) (hereinafter cited as “I.A.B. Decision, Aug, 17, 20157).
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Specifically, the Board stated

“[T]he petition that was filed is the appropriate measure
to have the issue of whether [Kirkland’s] condition has
resolved. This is the proper vehicle to have that issue
resolved and just the fact that there is now a concession .

. a late concession that [Kirkland] is no longer totally
disabled, [Terminix] should still have a chance to litigate
that issue of whether the condition has been fully
resolved.”®

The Board did, however, continue the case for 60 days to allow Kirkland “a chance
to depose her own doctor on [the] issue”’ of whether she recovered from her work
injuries.8 Although Kirkland scheduled her treating chiropractor’s deposition for
June 15, 201 5,9 Terminix’s counsel was informed on June 14, 2015 that “they had
elected to cancel the deposition.”'"

On July 6, 2015, the parties reconvened to litigate whether Kirkland’s
injuries had resolved fully. At that hearing, Terminix submitted Dr. Kalamchi’s
deposition transcript. Kirkland relied on her own testimony.

On August 17, 2015, the Board issued its decision and concluded the only
issue to decide was “whether the injuries Claimant sustained in the April 29, 2013
work accident have completely resolved.”'' Based on the record, the Board
granted Terminix’s Petition, determining that Kirkland’s work-related injuries had

6Tr.9:4 -12, May 15, 2015 hearing, attached as Ex. 9 to Appellant’s App. to Opening Br.
7 . . .

Id. 9:16-19.
% LA.B. Decision, Aug, 17, 2015, at 15,
? Tr. 5:19=20, July 6, 2015 hearing, attached as Ex, 10 to Appellant’s App. to Opening Br.
' J'erminix’s Answering Br. 2.
''1 A.B. Decision, Aug, 17,2015, at 14.



resolved fully as of August 6, 2013.'? Kirkland appealed the Board’s decision on
August 24, 2015.
The Parties’ Contentions

Kirkland contends that the issue of whether her work-related injuries had
resolved fully was not properly before the Board and that the Board’s ultimate
decision on that issue therefore “constitutes reversible error because the Board
decided an issue that was not properly placed before it” in violation of its own
Rules' — specifically, Board Rule 26. That Rule states: “When a petition is
pending before the Board, . . . a party wishing to [inter alia, request to review an
open compensation agreement] must file a formal petition,”"'

Kirkland argues that Terminix’s pending Petition alleged only that
“Claimant is physically able to return to work,” and, therefore, the sole issue on
which the Board could render a determination was whether Kirkland physically
was able to return to work after her April 29, 2013 work injuries."” She contends

that, under Rule 26, the Board could not consider whether her injuries had resolved

fully unless and until Terminix filed a second petition specifically raising that

% 1d. at 19.

B Appellant’s Opening Br. 7.

' Id. at 7-8 (citing Board Rule 26:
When a petition is pending before the Board, either party may assert an additional
issuc but a party wishing to assert one or more of the following issues must file a
formal petition . . .
(1) A request to review an open compensation agreement . . . .).

"> Appellant’s Opening Br. 8.



issue. Because no such petition was filed, Kirkland argues the Board erred in
determining Kirkland’s injuries resolved as of August 6, 2013."

Kirkland also argues that whether she received notice of the July 6, 2015
hearing’s subject-matter “sufficiently in advance” of the hearing is irrelevant
because Rule 26 conclusively requires a petition to be filed."” Nonetheless,
Kirkland contends that if notice was relevant, her counsel was not “properly
notified by the [Board] that there would be a hearing on the issue of whether . . .
[her] work related injuries had fully resolved.”"® Relying on Phillips v. Delhaize
America, Inc.,” Kirkland argues that the “Board’s proceedings are governed by
both the requirements of due process and the [Administrative Procedures Act (the
‘APA’)]"* Accordingly, the Board must “inform the party of the time, place, and
date of the hearing and the subject matter of the proceedings,”Z' In Phillips, this
Court determined the Board failed to comply with “either due process or the

APA’s notice requirements [since] [t]he Board did not send any notice at all to [the

parties] about what [the Board] intended [to] address at the legal hearing.”*

' 1d.

7 Appellant’s Reply Br. 2.

' Appellant’s Opening Br. 9.

199007 WI, 2122139, at *2 (Del. Super. July 20, 2007) (citing 19 Del. C.§ 2301A (d) and 29
Del, C. § 10161).

2 Appellant’s Opening Br. 8.

2 1d. (citing Phillips, 2007 WL 2122139, at *2 (citing J.L. B. Corp. v. Delaware A.B.C.C., 1985
WL 189008, at *2 (Del. Super. June 7, 1985))).

2 Appellant’s Opening Br. 9 (citing Phillips, 2007 W1, 2122139 at 2).
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Kirkland further contends that the pre-trial memorandum was not sufficient
notice because Terminix checked off the box indicating that “Claimant’s continued
injuries are not causally related to the accident,” which, Kirkland argues, is not the
same as alleging her injuries “completely resolved.”™ Lastly, Kirkland argues she
was prejudiced by the Board’s decision because, had she known the Board was
going to consider whether her condition had resolved, her cross-examination of
Terminix’s medical expert “would have been far different and more focused on
that issue.”**

Terminix responds that Rule 26 does not require Terminix “to file a second
Petition for Review in order to have the Board address whether [Kirkland’s] work
injuries have resolved.”® Rather, the “relevant standard is whether an issue has
been raised sufficiently in advance of [the] hearing to provide parties notice and an
opportunity to be heard.”®® Citing Jepsen v. University of Delaware, Terminix
contends: “An issue is properly before the Board if it is the subject of a petition or
included on the Pre-Trial Memorandum.”’ Moreover, Terminix argues: “Even if

[Kirkland’s] interpretation of Rule 26 was debatable, the courts generally ‘will not

23 ] ,S
“ 1 s 10.
2 i 8 r. 17.

1
2 1. at 18,
27 14, (citing Jepsen v. Univ. of Del., 2003 WL 22139774, at *3 (Del. Super. Aug. 28, 2003).
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force the Board to impose a literal and hyper[-]technical interpretation of the rules
where the Board itself has chosen not to do s0.”"%

Terminix asserts that the Board agreed that the pending Petition
encompassed the issue of whether Kirkland’s work injuries fully had resolved.
The Board’s decision was reasonable, Terminix contends, given that Kirkland was
on notice that Terminix intended to terminate her benefits based on the medical
expert opinion that her work injuries had resolved.”? For example, in August 2013,
Dr. Kalamchi opined that Kirkland’s work-related related cervical and lumbar
strains had “resolved.”®® Morcover, at the May 15, 2015 hearing, the Board
specifically told Kirkland that the next hearing would address the fully-resolved
issue. Therefore, even if Kirkland was unaware of the issue until the hearing, she
was not prejudiced because, at the very latest, Kirkland was notified by the Board
on May 15, 2015 that there would be a hearing in 60 days.”’

Terminix further argues that “Delaware courts have many times in the past
affirmed Board [d]ecisions finding that a [c]laimant’s condition has returned to

baseline and that the employer is no longer responsible for current problems.”32

28 Torminix’s Answering Br. 18 (citing Yellow Freight Sys., Inc., 1999 W1, 167780, at *4 (Del.
Super. Mar. 5, 1999)).

>’ Terminix’s Answering Br. 18-19.

3% Katamchi Dep. 10:24,

3! Terminix’s Answering Br. 19,

32 14, at 15 (citing Schreffler v. Heavy Equip. Rentals, 2011 WL 1848896, at *6 (Del. Super. Apr.
26,2011) (“The Board’s decision . . . is supporied by substantial evidence that Claimant’s
ongoing symptoms are related solely to his pre-existing condition.”)); Cottman v. Burris Fence
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Terminix contends that Kirkland offered no medical evidence to rebut the fact that
she had a “pre-existing and symptomatic degenerative back condition,””* and that
“Dr. Kalamchi’s testimony constituted substantial evidence for the Board to rely
on”** in finding that Kirkland’s work injuries fully resolved. Accordingly,
Terminix posits, the Board’s decision should be affirmed.
Standard

This Court repeatedly has emphasized its limited role in reviewing the
Industrial Accident Board’s decisions: the Court must determine if the Board’s
factual findings are supported by substantial evidence in the record” and whether
its decision legally was correct.™

“Substantial evidence” is less than a preponderance of the evidence but more
than a “mere scintilla.””’ Tt is “such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.”® The Court must review the record to
determine if the evidence is legally adequate to support the Board’s factual

findings. In so doing, the Court evaluates the record in the light most favorable to

Constr., 918 A.2d 338 (Del. 2006) (TABLE) (affirming decision that sprain from work injury
had resolved and any further symptoms were the result of an underlying chronic condition)); see
also Paynter v. Allen Family Foods, C.A. No. 810A-12-003, at 12 (Del. Super. June 14, 2011)
(“Employer does not carry the burden for the cost of treatment due to a degenerative condition
unrelated to the workplace injury.”).

3 Terminix’s Answering Br. 15-16.

*1d. at 13.

3 tisted v. E.L duPont de Nemours & Co., 621 A.2d 340, 342 (Del. 1993),

36 Johnson v. Chrysler Corp., 213 A.2d 64, 66 (Del. 1965).

37 Richardson v. Perales, 402 U.S, 389, 401 (1971).

3 Histed, 621 A.2d at 342 (citing Olney v. Cooch, 425 A.2d 610, 614 (Del. 1981)).
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the prevailing party to determine whether substantial evidence existed reasonably

to support the Board’s conclusion.””  The Court does not “weigh evidence,

determine questions of credibility or make its own factual findings.”*’

Moreover, “an administrative agency’s interpretation of its rules [is]

2341 0

presumptively correct. Generally, judicial deference is given to *an
administrative agency’s construction of its own rules in recognition of its expertise
in a given field.”** Accordingly, “an administrative agency’s interpretation of its
rules will not be reversed unless ‘clearly wrong.”" On appeal, the Court reviews

: 44
legal issues de novo.

Analysis

Kirkland has not challenged the validity of the Board’s decision that her
work injuries had resolved. The limited issue currently before this Court is
whether that issue properly was before the Board in the first place. For the reasons
set forth below, | find that the Board was within its discretion to determine whether

Kirkland’s work injuries had resolved.

3 Burmudez v. PTFE Compounds, Inc., 2006 W1, 2382793, at *3 (Del. Super. Aug. 16, 2006).
¥ Olney, 425 A.2d at 614,

" Div. of Soc. Servs. v. Burns, 438 A.2d 1227, 1229 (Del, 1981).

2 14, (citing Diebold, Inc. v. Marshall, 585 F.2d 1327 (6th Cir. 1978)).

3 Burns, 438 A.2d at 1229 (citing Peterson v. Hall, 421 A.2d 1350, 1353 (Del. Super. 1980)).
¥ person-Gaines v. Pepco Holdings, Inc,, 981 A.2d 1159, 1161 (Del. 2009).
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The Board Rules applicable here are sufficiently vague so as to require
interpretation by the Board. That interpretation is given great weight® and unless
“clearly wrong,” will not be reversed.’® In this case, the Board determined on two
separate dates, and after a change in composition,”’ that the pending Petition, along
with the pre-trial memorandum, sufficiently raised the issue of whether Kirkland’s
work injuries had resolved fully.*® 1 cannot say that the Board’s interpretation of
its Rules clearly is wrong.

Rule 26 states, in pertinent part, that:

When a petition is pending before the Board, either party
may assert an additional issue but a party wishing to
assert one or more of the following issues must file a
formal petition . . .

(1) A request to review an open compensation
agreement.

For its part, Rule 9 requires that parties complete a pre-trial memorandum before a
Board hearing, which includes a “complete statement of what the petitioner seeks

and alleges.” The pre-trial memorandum may be amended up to 30 days prior to

% Riley v. Chrysler Corp., 1987 WL 8273, at *1 (Del. Super. Mar. 6, 1987) (“The Board’s
interpretation of its own rule is entitled to great weight.”); see also Goldsbarough v. New Castle
County, 2011 W1, 51736 (Del. Super. Jan. 5, 2011).

© Burns. 438 A.2d at 1229,

47 Board member Terrence Shannon retired shortly after the May 27, 2015 hearing,

® See Kirkland v. SMCS Terminix, No. 1419447, at 2 (Del. 1.A.B. May 27, 2015) (ORDER);
I.A.B. Decision, Aug. 17, 2015, at 14,

¥ Rule 9(B)(5)(b).



the hearing.”® Terminix’s Petition alleged Kirkland physically was able to return to
work.”' The pre-trial memorandum further clarified the issues Terminix was
raising, namely whether Kirkland’s continuing injuries were work-related.”* That
contention reasonably can be read as Terminix asserting Kirkland’s work injuries
fully had resolved. The Board’s determination that Terminix satisfied Rules 9 and
26 therefore was not clearly erroneous.

Even if I concluded the Board’s interpretation of its Rules was erroneous,
Kirkland’s appeal nevertheless would fail because any error of the Board was
remedied by the 60-day extension to allow additional discovery. It is “settled in
Delaware that before the Board can consider an issue, the issue must be raised
sufficiently in advance of the hearing to provide the parties notice and an
opportunity to be heard.””® This Court has held that: “An issue is before the Board
if it is the subject of a petition submitted to the Board or is appropriately noticed at
the Pretrial Hearing.”>* Conversely, if a party is not given proper notice of an issue

before the hearing, that issue is not properly before the Board.”

50 Rule 9(B)(6)(a).
' Terminix’s App. to Answering Br. Ex. A.
2 Id. Ex. C.
53 Murphy Steel, Inc. v. Brady, 1989 WL 124934, at *2 (Del. Super. Oct. 3, 1989); see also Rule
8(C): “No order involving a matter submitted under this Rule shall be issued by the Board
against the non-moving party until the non-moving party has been given an opportunity to be
heard on the issue.”
z: Jepsen, 2003 W1 22139774, at *3 (emphasis added).

1d
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For example, in Murphy Steele, Inc. v. Brady, an employer sought to
terminate a claimant’s total disability benefits. The employer’s intentions were
reflected in both the pre-trial memorandum and the petition for review. The
claimant, however, neither petitioned the Board for partial disability benefits, nor
“directly indicate[d] in the Pre-Trial Memorandum that he was entitled to partial
disability benefits.”*® This Court held that the “first mention of this [partial
disability benefits] issue in the opening statement was not sufficient notice,” to the
employer and remanded the matter to the Board “so that the Employer is given the
opportunity to disprove partial disability.””’

On the other hand, “[i]n proceedings before the Board, it can hardly be
expected that technical niceties of pleading will be observed and, where the
informality thereof works no substantial injustice to the other party, it should not
be allowed to defeat an otherwise meritorious claim.”*® For example, in Yellow

9

Freight System, Inc. v. Berns,” an employer argued that a claimant failed to

mention a certain defense in the pre-trial memorandum. The Board, however, not

i; Murphy Steel, Inc., 1989 WL 124934, at *3.

Id.
58 Gen. Motors Corp. v. Socorso, 105 A.2d 641, 644 (Del. Super. 1953) (citing Larson’s
Workmen’s Compensation Law 252); see also Conner v. Boulden Buses, Inc., 1993 WL 54493,
at *6 (Del. Super. Feb. 19, 1993) (“[A]n informal tribunal such as the Board may, in appropriate
circumstances, rule on different legal grounds than those presented by the parties if neither party
is ¢ ud )
1 67  (Del. Super, Mar. 5, 1999).



only “chose to hear and consider Claimant’s position,” but relied on it.** This
Court rejected the employer’s argument, holding that “[w]hile the Board’s
procedural rules are promulgated for ‘more efficient administration of justice,’ this
Court will not force the Board to impose a literal and hyper-technical interpretation
of the rules where the Board itself has chosen not to do s0.”°!

Kirkland’s appeal elevates form over substance. Kirkland was not “harmed
or misled by any defect in [the] form of the petition.”62 The informality here, if
there was any, cannot defeat an otherwise meritorious claim, especially where
Kirkland elected not to present her case at a later date.

In sum, 1 find Kirkland suffered no prejudice by the Board’s hearing the
issue on July 6, 2015. Here — unlike in Phillips where the Board sent no notice at
all to the parties or Murphy Steele where the first mention of the issue was in
opening statements — the Board informed Kirkland of exactly what issue was going
to be contested at the July 6, 2015 hearing, giving her time to depose her expert on
the issue. Kirkland, therefore, was given adequate notice that whether her work
injuries fully had resolved would be addressed at the July 6, 2015 hearing.

Although she argues she would have questioned Dr. Kalamchi in a different

manner had she been aware that the issue of [ull recovery was going to be heard by

0 1d. at *4.
OV Jd : see also Socorso, 105 A.2d at 644,
62 Socorso, 105 A.2d at 644; see also Conner, 1993 WL, 54493
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the Board, she did not seek to re-depose the doctor in the 60-day window before
the hearing. Moreover, Kirkland offers no explanation for why she presented no
medical expert of her own at the July 6, 2015 hearing.%’

Based on the foregoing, I find the Board’s interprelation of their Rules was
not clearly erroneous and the Board was within its discretion in relying on Dr.
Kalamchi’s opinion and finding that Kirkland fully recovered from her April 29,

2013 accident. The Board’s August 17,2015 Decision therefore is AFFIRMED.
IT IS SO ORDERED.

Abigail . LeGrow, Judge

Original to Prothonotary
cc:  JohnJ. Ellis, Esquire
. Joseph W. Weik, Esquire

6 Appellant’s Opening Br. 6 (“Claimant’s counsel opted not to depose an expert witness prior to
the July 6, 2015 new hearing date.”),
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BEFORE THE INDUSTRIAL ACCIDENT BOARD
OF THE STATE OF DELAWARE

MICHELLE CURTIS-HOWETT, )
Employee, ;
; Hearing No. 1072218
TECOT ELECTRIC, ;
Employer. ;

ORDER

This matter came before the Board on August 28, 2014, on a motion by Tecot Electric
(“Employer™), through Delaware Insurance Guaranty Association (“DIGA”), secking a finding
that DIGA is not responsible for payment of medical expenses incurred by Michelle Curtis-
Howett (“Claimant”) that are allegedly reasonable, necessary and causally related to Claimant’s
December 1995 work accident.

Background: Claimant was injured in a compensable work accident on December 27,
1995. Employer’s workers’ compensation insurance carrier for that date of injury was Reliance
Insurance Company. In 2001, Reliance Insurance Company was declared insolvent and
liquidated. Pursuant to the Delaware Insurance Guaranty Association Act (chapter 42 of title 18
of the Delaware Code), the existence of an “insolvent insurer” triggered coverage by DIGA. Part
of the purpose of DIGA is to provide “for the payment of covered claims under certain insurance
policies to avoid excessive delay in payment and to avoid financial loss to claimants or
policyholders because of the insolvency of an insurer.” DEL. CODE ANN. tit. 18, § 4202.
However, the law makes provisions to prevent duplicative recoveries:

(a) Any person having a claim covered under any

provision in an insurance policy other than a policy of an
insolvent insurer which is also a covered claim shall be required



to first exhaust the rights under such policy. Any amount
payable on a covered claim under this chapter shall be reduced
by the amount of any recovery under such insurance policy.

(b) Any person having a claim which may be recovered
under more than 1 insurance guaranty association or its
equivalent shall seek recovery first from the association of the
place of residence of the insured, except that if it is a first party
claim for damage to property with a permanent location, such
person shall seek recovery first from the association of the
location of the property, and, if it is a workers' compensation
claim, such person shall seek recovery first from the association
of the residence of the claimant. Any recovery under this
chapter shall be reduced by the amount of recovery from any
other insurance guaranty association or its equivalent.

(¢) Any person having a claim or legal right of recovery
under any govemmental insurance or guaranty program which
is also a covered claim shall be required to exhaust the rights
under such program prior to recovery under this chapter. Any
amount payable on a covered claim under this chapter shall be
reduced by the amount of any recovery under such program.

DEL. CODE ANN. tit. 18, § 4212,

Following the insolvency of Reliance Insurance Company, Claimant had healthcare
coverage under her husband’s healthcare policy with his employer. However, in March of 2014,
Claimant’s husband lost his job and, subsequently, his healthcare coverage. Claimant seeks to
have DIGA cover her reasonable and necessary medical expenses causally related to her
workers’ compensation injury.

Argument: Employer/DIGA argues that, under the federal Patient Protection and
Affordable Care Act, 42 U.S.C. ch. 157 (“ACA”), Claimant has an “affirmative obligation” to
obtain healthcare insurance coverage and that the mechanism for obtaining affordable insurance
set up under the ACA is the equivalent of a “governmental insurance or guaranty program” such
that Claimant must exhaust her rights to coverage under such a program before DIGA becomes

responsible for payment of medical expenses.



Claimant argues that ACA does not mandate that she obtain coverage. She also notes
that, at the time that her husband lost his job, the open enrollment period for obtaining coverage
under a health insurance exchange under the ACA had ended.

Issues: Multiple questions are raised by this motion. The Board lacks sufficient legal
input from the parties to properly determine the matter. These issues include:

First, whether the Board even has jurisdiction to determine the matter. The question
posed concerns, specifically, the scope of DIGA’s responsibilities under the Delaware Insurance
Guaranty Association Act and the ACA. Neither of those Acts is within the Board’s normal
jurisdiction, which is limited to issues arising out of chapter 23 of title 19 of the Delaware Code,
i.e., the Workers’ Compensation Act. See DEL. CODE ANN. tit. 19, § 2301A. There is, therefore,
a question of whether the Board has jurisdiction to resolve this issue. See, generally, Delaware
Insurance Guaranty Association v. Pickering, Del. Super., C.A. No. 04C-09-240, Johnston, J.,
2006 WL 1067317 (April 10, 2006).

Second, if the Board has jurisdiction, the next issue concerns the scope of the ACA. The
Board is not familiar with all the provisions of that Act. What specific statutory provision or
provisions establish that Claimant either has or does not have an affirmative obligation to obtain
healthcare insurance? Is it, as Claimant argues, optional provided a person is willing to pay the
assessed fee for not having coverage; or does the ACA actually mandate that coverage be
obtained?

Third, what effect does the closing of the open enrollment period have on this? When a
person is suddenly deprived of insurance after the close of an open enrollment petiod, is there a
mechanism under the ACA to obtain insurance immediately, or must that person wait until the

next open enrollment period?



Fourth, if DIGA is not responsible to pay for medical expenses if a person has other
healthcare insurance and if the ACA requires all to have such insurance, then under what set of
circumstances would DIGA ever be liable to pay medical expenses? In other words, is it
DIGA’s position that the effect of the ACA is to completely absolve it of paying medical benefits
under chapter 42 of title 18, and if not under what circumstances would any person be considered
as not “having a claim or legal right of recovery under any governmental insurance or guaranty
program”? DEL. CODE ANN. tit. 18, § 4212(c).

Fifth, regardless of the effect of ACA, if a person has healthcare insurance that, under
title 18, section 4212(a), would otherwise need to be exhausted before DIGA became responsible
for benefits, can that person voluntarily drop that coverage (and thus be relieved of paying
premiums for it) and have DIGA assume coverage or does some provision of the Delaware
Insurance Guaranty Association Act or caselaw associated with it prohibit such action?

These issues all involve statutory enactments that the Board has little familiarity. As
such, the Board finds that it needs proper legal briefing of the issue before it can make an
informed decision. Accordingly, the Board orders that briefing be done by the parties addressing
the issues raised above. The Board requests that the parties propose a suitable briefing schedule
within one week of the receipt of this order. If the parties are unable to agree on a briefing

schedule, then cither party may request that the Board impose one.



IT IS SO ORDERED this day of September, 2014.
INDUSTRIAL ACCIDENT BOARD
TERRENCE M. SHANNON

R.MED

Mailed Date: Cr. &a, / "{

Christopher F. Baum, Hearing Officer for the Board
Michael B. Galbraith, Attorney for Claimant
John J. Klusman, Jr., Attorney for Employer



BEFORE THE INDUSTRIAL ACCIDENT BOARD
OF THE STATE OF DELAWARE

MICHELLE CURTIS-HOWETT, )
Employee, ;
v ; Hearing No. 1072218
COT ELECTRIC, ;
Employer. ;
ORDER

This matter first came before the Board on August 28, 2014, on a motion by Tecot
Electric (“Tecot”), through Delaware Insurance Guaranty Association (“DIGA”), seeking a
finding that DIGA is not responsible for payment of medical expenses incurred by Michelle
Curtis-Howett (“Claimant”) that are allegedly reasonable, necessary and causally related to
Claimant’s December 1995 work accident. After hearing the presentation of the parties, the
Board requested additional briefing on several issues. See Curtis-Howett v. Tecot Electric, Del.
IAB, Hearing No. 1072218 (September 18, 2014)(ORDER). This bricfing was completed on
January 9, 2015.

Background: Claimant was injured in a compensable work accident on December 27,
1995. Tecot's workers’ compensation insurance carrier for that date of injury was Reliance
Insurance Company (“Reliance™). In 2001, Reliance was declared insolvent and liquidated.
Pursuant to the Delaware Insurance Guaranty Association Act (chapter 42 of title 18 of the
Delaware Code), the existence of an “insolvent insurer” triggered coverage by DIGA. Part of the
purpose of DIGA is to provide “for the payment of covered claims under certain insurance

policies to avoid excessive delay in payment and to avoid financial loss to claimants or



policyholders because of the insolvency of an ingurer”  Del. Cope ANN, Gt 18, § 4202
However, the law makes provisions to prevent duplicative recovertes:
] 1
(a) Any person having a claim covered under any
provision in an insurance policy other than a policy of an
insolvent insurer which is aiso a covered claim shall be required
to first exhaust the rights under such policy. Any amount

payable on a covered claim under this chapter shall be reduced
by the amount of any recovery under such insurance poliey.

{¢) Any person having a claim or legal right of recovery
under any governmental insurance or guaranty program which
is also a covered claim shall be required to exhaust the rights
under such program prior to recovery under this chapter. Any

amount payable on a covered claim under this chapter shall be
reduced by the amount of any recovery under such program.

DEL. CODE ANN, tit. 18, § 4212,

Following the insolvency of Reliance, Cluimant had healthcare coverage under her
husband’s healtheare policy with his employer. However, in March of 2014, Claimant’s husband
lost his job and, subsequently, his healthcare coverage. Claimant, now without healtheare
coverage, secks to have DIGA cover her reasonable and necessary medical expenses causally
related to her workers” compensation injury.

DIGA argues that, under the federal Patient Protection and Affordable Care Act, 42
U.S.C. ch. 157 (*ACA™), Claimant has an “affirmative obligation™ to oblain healthcare insurance
coverage and that the mechanism for obtaining affordable insurance set up under the ACA is the
cquivalent of a “govermmental insorance or guaranty program” such that, under scetion 4212(c)
of title 18 of the Delaware Code, Claimant must exhaust her rights to coverage under such a
program before DIGA becomes responsible for payment of medical expenses. Claimant argues

that ACA does not mandate that she obtain coverage.



Jurisdiction: The first issue that the Board requested the parties to address was whether

this Board even has jurisdiction to resolve this matter
The question posed concerns, specifically, the scope of DIGA’s
responsibilities under the Delaware Insurance Guaranty Association
Act and the ACA. Neither of those Acts is within the Board’s
normal jurisdiction, which is limited to issues arising out of chapter
23 of title 19 of the Delaware Code, ie., the Workers’
Compensation Act. See DEL. CODE ANN. tit. 19, § 2301A. There
is, therefore, a question of whether the Board has jurisdiction to
resolve this issue. See, generally, Delaware Insurance Guaranty
Association v, Pickering, Del. Super., C.A. No. 04C-09-240,
Johnston, J., 2006 WL 1067317 (April 10, 2006).

Curtis-Howett v. Tecot Elecrric, Del. 1AB, Hearing No. 1072218 (September 18,

2014)(ORDER).

DIGA argues that the basic issue is one of insurance coverage for a work injury. The
Board’s jurisdiction applies to all issues arising under the Workers™ Compensation Act, including
insurance coverage issues. See Silva-Garcia v. City Window Cleaning, Del. 1AB, Hearing No.
1348611, at 3-4 (November 23, 2010)(ORDER). See also Liberty Mutual Ins. Co. v. Silva-
Garcia, Del. Super., C.A. No. 13A-01-002, Young, J., 2013 WI, 4507847 (August 22, 2013)
(affirming Board’s determination that the  ployer had workers” compensation insurance
coverage on the date of loss), aff"d sub nom., LM Insurance Corp. v. Silva-Garcia, 93 A.3d 6354
(Del. 2014). Tn this case, the issue is whether DIGA is obligated to provide coverage (or medical

penses submiited under a compensable workers® compensation claim (i.e.. a dispule over
compensation to be paid under the Workers” Compensation Act). As such, DIGA argues that the
jssue is well within the scope of the Board’s jurisdiction.

Claimant does not dispute that the Board generally has the power 0 hear disputes
concerning campensation to be paid under the Workers™ Compensation Act. However, Claimant

argues that, in this case, the Board is being requested (o engage in statwtory interprelalion of a



federal law (the ACA), vamely o detenuine whether the ACA creates a “governmental iusurance
ot guaranty program” that would effectively relieve DIGA of the obligation to pay workers’
compensation benefits to Claimant. Claimant argues that the Board. as a state administrative
board (albeit one exercising a quasi-judicial function), is not vested with the avthority to apply
federal law or engage in federal statutory interpretation.

DIGA argues that the Board is not being asked to enforce or apply the ACA, merely to
recognize its existence as a source of available healthcare coverage. The Board has frequently
been required 1o consider issues raised by the effect of federal statutes and regulation on the
operation of the Workers® Compensation Act. For example, the Board has considered whether
an employer was entitled to an offset of compensable medical expenses because of payments
made by Medicare. ¢ Porter v. Ins aia nagement Group, Del. Super., C.A. No. 02A-06-
004, Witham, J., 2003 WI. 22455316, at *4 (Sept. 26, 2003). Likewise, the Board has held that a
disability ruling by the Social Security Administration is not relevant to a Board determination of
disability because the Workers” Compensation Act employs a different standard for “total
disability” than the Social Security Administration.  See Jarmarn v. Willow Grove Meats, Del.
Super., C.A. No. 93A-07-001. Steele, J., 1994 WL 146031, at *8 (March 30, 1994), aff 'd, 650
A2d 1306 (Del. 1994). More recently, the Board engaged in a detailed analysis of the federal
Immigration Reform Control Act (*IRCA”) to consider what cffect, if any, IRCA had on the
receipt ot benefits under Del  are’s Workers™ Compensation Act.  See Ramirez v. Deluware
Valley Field Services, Del. TAB. Hearing No. 1363724, at 10-16 (December 19, 2011).  This
decision was subsequently affirmed by the appellate courts. See Delaware Valley Field Services
v. Ranrirez, Del. Super., C.A. No. 12A 01-007, Herlihy. I, 2012 WL 8261599 (September 13,

2012), aff’d, 61 A3d 617 (Del. 2013).



Considering these arguments, the Board agrees with DIGA that it does have jurisdiction
of this issue. As will be discussed in more detail below, a crucial consideration in this case
actually concerns the provisions of the Workers” Compensation Act, particularly the statutory
language about who should be primarily responsible for payment of reasonable and necessary
medical expenses causally related to a work accident.

Scope of ACA: The second issue that the Board requested brieting on is the scope ot the
federal ACA, specifically addressing the issue of whether it creates an atfirmative obligation on
the part of Claimant to obtain healtheare insurance.

DIGA argues that “minimum cssential” healthcare coverage is “available™ and “readily
accessible” to Claimant through the operation of the ACA. DIGA argues that this equates to
Claimant having “a claim or legal right of recovery” under a “governmental insurance or
guaranty program,” as contemplated by section 4212(¢) of title 18 of the Delaware Code. DIGA
further argues that Claimant’s “voluntary inaction™ in not obtaining insurance coverage under the
ACA means that DIGA’s legal responsibility to pay the medical expense claims of the insolvent
insurer is not triggered. More specifically, DIGA argues that a plain reading of ACA makes it
clear that Congress” inlent was that every qualitied individual is required to procure a minimum
level of essential healthcare coverage. See, eg, 26 U.S.C. § S000A (2012) (setting forth a
“requirement™ of minimum essential coverage that applicable individuals “shall” obtain or face
paying a “penalty™).

Claimant responds that the LS. Supreme Court has already ruled on this issue.  In
National Federation of Independent Businesses v, Sebelius, 132 S.Ct. 2566 (2012), the Supreme
Court held that

[wihile the individual mandate clearly aims to nduce (he
purchase of health ingurance, it need not be read (o declare that



failing to do so s unlawlul. Neither the Act nor any other law

atraches negative legal consequences (o not buying hedlth
insurance, heyond requiring o pavinent to te IRS.

Sebelius, 132 S.Ct. at 2596-97 (emphasis added). As such, the Supreme Court concluded that,
despite the ACA using the term “penalty,” making a payment to the IRS in lieu of gelling
insurance was not a true penally but was, rather. a tax. See Sebelius, 132 S.CL at 2595-96.

DIGA does not dispute this holding, but argues that the mere fact that Claimant would
not be violating any law if she did not seek other health insurance (choosing o pay a lax instead)
does not change the basic point that she has “a claim or legal right of recovery under [a]
governmental insurance or guaranty program,” namely the ACA. which she is “required to
exhaust” before recovering anything from DIGA. See DL, COBE ANN. tit. 18, § 4212(c).

Issentially, DIGA is arguing that Claimant is required to seek other insurance in order to
exhaust il before DIGA’s obligations are triggered under the Delaware Insurance Guaranty
Association Act.

The Board disagrees. If the ACA made it mandatory for Claimant to obtain insurance,
the argument might possibly have some validity (although, as will be discussed later, this is not
certain once one factors in that this is a compensable injury under the Workers® Compensation
Act). However, the U.S. Supreme Court’s ruling in Sebelius makes it clear that neither the ACA
nor any other law imposes a negative legal consequence to not buying health insurance beyond a
tax payment to the IRS, Sebelius, 132 S.Ct. at 2597.!

At most, then, all the ACA does is make insurance avaitable (o Claimant. It does not

compel Claimant to try to obtain it. DIGA’s argument that the Delaware Insurance Guaranty

" Because of the Board's ruling on this, the issue of the effect of the closing of the open enrolliment period in
Claimant’s case, sec Curtis-Howert, supra, at 3, becomes moot, Tt does not matter whether Claimant was able w0
enroll or not. Similarly, the Board’s question concerning under what circumstances DIGA would ever pay il the
ACA required everybody to purchase insurance, sve fd. at 4, is moot.
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Association Act does compel Claimant to seek other insurance does not hold up to analysis. A
requirement to “exhaust” a policy or benefits under a program that a person has is not a
requirement for that person to obtain a new policy just for the purpose of exhausting it.

This point is clearer if we first consider the matter outside the framework of a workers’
compensation claim. Suppose Claimant in this case was the person who directly paid for health
insurance trom Reliance and then Reliance became insolvent. According to DIGA, because of
the ACA, Claimant would have to take advantage of the availability of insurance under the ACA
and buy new insurance to exhaust before DIGA would step in, This is directly contrary to the
intent of the Delaware Insurance Guaranty Association Act, which is to protect the insured from
the insolvency of an insurer. It is hardly a protection to tell the insured that they have to go out
and buy new insurance.

The Scope of the Workers’ Compensation Act: The issue becomes even clearer when
one factors in that this is a claim under the Workers’ Compensation Act. One of the primary
purposes of this Act is to relieve an injured employee [rom paying expenses for medical
treatment necessitated by a compensable work injury.

The Workers™ Compensation Act was designed so that:

[elvery employer and employee, adult and minor, except as expressly
excluded in this chapter, shall be bound by this chapter respectively to
pay and to accept compensation for personal injury or death by accident
arising out of and in the cowrse of employment, regardless of the
question of negligence and to the exclusion of all other rights and
remedies.
DeL. CODE ANN, tit. 19, § 2304
The important thing for this analysis is that the compensation relationship created by the

Workers” Compensation Act is between the emplover and the employvee. While an employer

may be expected o obtain insurance to cover its labilities under the Workers”™ Compensation



-~

Act, see DEL. CODE AN tit. 19, § 2371, this does not change the fact that the employer remaing
primarily liable to pay benefits to an injured worker. An uninsured cmployer is still Liable for the
payment of benefits to an injured worker,

The Workers™ Compensation Act further provides, with respect to medical treatment:

(2) During the period of disability rhe emplover shall
fuinish reasonable surgical, medical, dental, optometric,
chiropractic and hospital services, medicine and supplies . . .
as and when needed unless the employee refuses 1o allow
them to be furnished by the employer.

(b) W the employer, upon application made to the emplover,
refuses fo furnish the scrvices, medicines and supplies
mentioned in subsection (a) . . ., the employee may procure
the same and shall reccive from the employer the reasonable
cust thereof within the above limitations.

(¢) Upon application made to the Board by the injured
employee . . ., the Board may, at its discretion, require the
employer 1o furnish additional services, medicines and
supplies of the kind mentioned in subsection (a) . . . as and
when needed, for such further period as it shall deem right
and proper.  The charges for such additional services,
medicines and supplies shall not exceed the rates regularly
charged to other individuals for like services and supplies,
provided, however, that the Board shall at all times have
Jurisdiction to determine and shall determine the character of
services and supplies to be fiirnished.

DEL. CODE ANN. tit. 19, § 2322 (emphases added). Thus, Claimant’s primary resource for
paying medical expenses for reasonable and necessary medical treatment related to a work mjury
18 the employer.  Once again, an employer might insure itself for the payment of such
obligations, but that does not change the fact that under the Workers’ Compensation Act it is the
employer who is ultimately responsible for paying benefits to an injured worker.

In this case, while Tecot’s workers’ compensation insurance carrier has gone insolvent, it

is the Board’s understanding that Tecot itsell is not insolvent or bankrupt. As such, Tecot isell



would, by statute, still be responsible for paying Claimant’s related medical expenses. In other
words, while Claimant was the beneficiary of the insurance policy that Tecot had with Reliance,
the party that was actually insured was Tecot, who would otherwisce be directly responsible to
pay Claimant’s medical expenses. Thus, the “insured” party that the Delaware Insurance
Guaranty Association Act was designed to protect would, in this particular case. be Tecot. not
Claimant.

The Superior Court has held that “[t]he policies creating Guaranty Associations do not
envision plainti  losing their rights to compensation nor do they envision shifting of tort
liability from one party to another party.” 7Tri-State Motor Transit Co. v. Intermodal
Transportation, e, Del. Super.,, C.A. No. 88C-IN-135, Gebelein, 1, at 23 (May 14,
1991)(quoted in Process Indusiries, Inc. v. Delaware Ins. Guaranty Assoc., Del. Super., C.A.
No. 92C-11-7, Herlihy, J., 1994 WL, 318965 at *12 (May 25, 1994)). The same can be said with
respect to claimants losing their rights to compensation under the Workers” Compensation Act.
To accept DIGA's argument would be to deprive Claimant of the benefit and protection of the
Workers” Compensation Act, making her pay for her own medical expenses related to her work
accident instead of her employer, who is statutorily required to pay those expenses. DIGA’s
argument, if accepted, would, in fact, shift Tecot’s liability for paying Claimant’s medical
expenses on to Claimant in contravention of the express terms of the Workers™ Compensation
Acl.

The Board rejects the argument that the exhaustion requirement in the Delaware
Insurance Guaranty Associaiion Act has or was ever intended to have such an ef ct. Neither it
nor the ACA supplants or preempts the protections of the Workers® Compensation Act.

Claimant’s right to medical benefits under ihe Workers” Compensation Act is not volded simply

9



becanse her employer’s chosen insurance carrier became insolvent. Rather. in this situation, the
insured party that DIGA might require to exhaust all other insurance would be Tecot, not
Claimant. 1t is Tecot who. in the absence of insurance, would be directly liable to Claimant for
benefits under the Workers” Compensation Act. There is no indication that Tecot has any other
insurance to turn to or exhaust in order to pay Claimant’s compensable medical expenses. Under
those circumstances, DIGA is responsible to step into the shoes of Tecot’s insolvent insurer and
pay Claimant’s medical expenses on behalf of Tecot. This is precisely the protective function
that the Delaware Insurance Guaranty Association Act was meant to have,

Conclusion: For these reasons, DIGA's motion seeking a finding that it is not

responsible for payment of Claimant’s reasonable and necessary medical expenses causally

related to her work accident is denied.”

IT IS SO ORDERED this ¢  day of March, 2015.

INDUSTRIAL ACCIDENT BOARD

AL e
OTTO R. MEDINILLA, SK.

Mailed Date: 3‘ // }

OWC Statf

Christopher F. Baum, [Hearing Officer for the Board
Gary S. Nitsche & Kiadii S. Harmon, Attorneys for Claimant
John J. Klusman, Jr., Attorney for  ployer

“In its prior order, the Board also questioned whether a person who has healthcare insurance that would othernwise
need to be exhauvsted before DIGA became responsible to pay benefits could voluntarily drop that coverage, See
Cursis-Heowert, supra, at 4. In retrospect, this question is also moot because it does not reflect the facts in this case.
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Transaction ID 58167525

Case No. N15A-04-001 JAP
IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

IN AND FOR NEW CASTLE COUNTY

TECOT ELECTRIC,
Employer-Appellant,
v C.A. No.: N15A-04-001 JAP

MICHELLE CURTIS-HOWETT,

Employee-Appellee.

ORDER
For the reasons stated on the record at the November 16, 2015 hearing,
the Industrial Accident Board’s judgment of March 6, 2015 is AFFIRMED.

It is SO ORDERED.

November 16, 2015 ohn A. Parkins,
Court

oc: Prothonotary

cc: John J. Klusman, Jr., Esquire, Benjamin K. Durstein, Esquire, Tybout,
Redfearn & Pell, Wilmington, Delaware
Gary S. Nitsche, Esquire, Michael B. Galbraith, Esquire, Weik, Nitsche,
Dougherty & Galbraith, Wilmington, Delaware
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BEFORE THE INDUSTRIAL ACCIDENT BOARD
OF THE STATE OF DELAWARE

PHYLLIS S. EURE, )
Claimant, ;
\2 % Hearing No. 1125400
DELAWARE PARK, ;
Employer, ;
ORDER

On May 31, 2016, Delaware Park (“Employer”) filed a Petition for Commutation seeking
to commute the workers’ compensation benefits of Phyllis S. Eure with respect to a compensable
work injury that she sustained on May 15, 1998. The hearing on the merits of this pctition is
currently scheduled for September 29, 2016.! On July 15, 2016, Claimant filed a motion seeking
dismissal of the petition. On September 2, 2016, Employer filed a motion to compel Claimant’s
attendance at mediation. These two motions were heard by the Board on September 8, 2016.

Dismissal: Claimant acknowledged that the parties had entered into negotiations for a
possible commutation of Claimant’s benefits. However, Claimant has since informed her
counsel that she has no interest in having a commutation at this time. Claimant argues that,
because a commutation is only to be granted if it is in the Claimant’s best interest, and because
she does not wish to have a commutation at this time, Employer’s petition should be dismissed.

The Board disagrees. The Board’s authority to commute workers’ compensation benefits
is conferred by statute, namely section 2358 of title 19. This section specifically states that a
request for commutation can be considered by the Board “[u]pon application of either party.”

DEL. CODE ANN. tit. 19, § 2358(a). This provision goes on to state:

' By separate motion, the parties stipulated to a continuance of this hearing.



Such commutation may be allowed if it appears that it will

be for the best interest of the employee or the dependents of

the deceased employee, or that it will avoid undue expense

or hardship to either party, or that such employee or

dependent has removed or is about to remove from the

United States or that the employer has sold or otherwise

disposed of the whole or the greater part of the injured

employee’s or the dependents of a deceased employec’s

business or assets.
DEL. CODE ANN. tit. 19, § 2358(a).> Thus, while the best interest of the injured employee is
certainly a significant consideration in determining whether to grant a commutation, by statute it
is not the only consideration.® A commutation can be granted to “avoid undue expense or
hardship to either party” or because the injured employee is leaving the country or because the
employer is going out of business. In any event, “[w]hether commutation is in the best interest
of the claimant or will avoid undue hardship and expense to either party depends on the totality
of circumstances in each case.” General Foods Corp. v. Meekins, Del. Super., C.A. No. 86A-
AU-1, Ridgely, J., 1988 WL 15335 at *2 (February 11, 1988).

Thus, the mere fact that Claimant does not want a commutation is not the final word.,

While the totality of the circumstances is to be considered, there are certain common factors that
should be reviewed. The Board must keep in mind that the primary purpose of the Workers’
Compensation Act is to provide an injured employee with periodical payments “to preclude any
possibility of an imprudent employee . . . wasting the means provided for his support and thereby

becoming a charge on society.” Molitor v. Wilder, 195 A.2d 549, 552 (Del. Super.), aff’d, 196

A.2d 214 (Del. 1963). As such, commutations (particularly when one of the parties opposes it)

2 The last clause is apparently a codification error, as it should probably read that the employer has sold or disposed
of the employer’s business or assets. It is a moot question in this case.

3 Indeed, under certain circumstances, the best interest of the recipient of benefits is not even considered. Aun
employer “may at any time commute all future instaliments of compensation payable to alien dependents not
resident of the United States by paying to such alien dependents the then value thereof, calculated in accordance
with § 2358 of this title.” DEL. CODE ANN. tit. 19, § 2333(a).
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are not favored and should only be granted after a showing of “unusual circumstances” where the
reasons are “sound and convineing.” Molitor, 195 A.2d at 552. One factor to be considered is
whether the claimant’s medical condition is expected to change significantly for the better or the
worse. See Kandravi v. Beebe Hospital, Del. Super., C.A. No. 94A-10-005, Ridgely, J., 1995
WL 411736 at *4 (May 26, 1995). Similarly, the Board needs to weigh the commutation amount
offered versus the reasonable likelihood of future benefits to the claimant and the prospect of
future litigation over entitlement to such benefits. Another common factor to consider is whether
there would be financial hardship to the claimant if the commutation is not granted. “Where the
claimant is not experiencing financial hardship which would warrant commutation on that
grounds, the IAB is under no obligation to grant commutation based upon an economic analysis
showing that she will receive more money overall through commutation than through periodic
payments.” Boney-Nearhos v. Southland Corporation, Del. Super., C.A. No. 001-07-005,
Vaughn, J., 2001 WL 1482937 at * 3 (July 31, 2001).

Clearly, then, there is a high burden of proof on the part of a petitioner in the case of a
disputed commutation. However, that the burden of proof is high does not mean that it cannot be
met. As such, Claimant’s motion to dismiss is denied.

Mediation:. Employer asserts that it has requested mediation pursuant to section
2348A(a). Claimant has stated that she also does not want to participate in mediation. Employer
argues that, under the statute, “either party” may request mediation and that, having done so, the
mediation “shall” be conducted. See DEL. CODE ANN. tit. 19, § 2348A(a). Employer argues that
the use of the word “shall” makes the mediation mandatory and that Claimant should be

compelled to participate in it, in good faith.



Reviewing the mediation section in its entirety, the Board disagrees with Employer’s
conclusion. Unlike an arbitration, under which an arbitrator renders an opinion as to the merits
of a case, in mediation the function of a mediator is to facilitate the parties in reaching a mutually
acceptable resolution of a dispute. When one of the parties has no interest in mediating, there is
no basis to reach a mutuallylacceptablc resolution. At a minimum, for the mediation process to
succeed, there must at least be mutual agreement to participate.

The statute specifies that any mediation under section 2348 A “shall be nonbinding,” DEL.
CODE ANN. tit. 19, § 2348A(b),4 and, in “any hearing before the Board, no evidence shall be
permitted regarding the mediation,” DEL. CODE ANN. tit. 19, § 2348A(d). Under these
provisions, the Board does not see how any party can be compelled to participate in a section
2348A mediation. Even if the Board entered an order compelling Claimant to participate and if
Claimant did not do so in good faith, evidence of such non-participation could not come before
the Board because of section 2348A(d) and, even if it did, there is nothing that the Board could
do about it because the mediation process, by law, is nonbinding anyway under section
2348A(Db).

For these reasons, Employer’s motion to compel mediation under section 2348A is
denied.

Conclusion: Employer is within its rights to have a hearing on the merits of its petition to
commute Claimant’s benefits, but it does not have the right to compel Claimant to engage in
mediation of that dispute if Claimant does not wish to participate. As such, Claimant’s motion to

dismiss and Employer’s motion to compel are both denied.

*To clarify, if the parties did reach a settlement, it would be reduced to writing and signed by the parties, their
counsel and the mediator. Such a “signed mediation agreement” is binding even if the mediation itself is not. See
DEL. CODE ANN. tit. 19, § 2348A(c).



IT IS SO ORDERED this of September, 2016

INDUSTRIAL ACCIDENT BOARD
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Christopher F. Baum, Hearing Officer for the Board
William R. Stewart, III, Esquire, for Claimant
William D. Rimmer, Esquire, for Employer



