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The right of the
people to be
secure In their
persons, houses,
papers, and
effects, against
unreasonable
searches and
seizures, shall not
be violated . . . .

[C]ruel and
unusual
punishments [shall
not] be Inflicted.
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Objections to the Constitution of Government formed
by the Convention.—(1787)

There is no Declaration of Rights; and the Laws of the general Government
being paramount to the Laws and Constitutions of the several States, the
Declaration of Rights in the separate States are no Security.! Nor are the
people secured even in the Enjoyment of the Benefits of the common-Law:
which stands here upon no other Foundation than it's having been adopted
by the respective Acts forming the Constitutions of the several States.




Letters of Centinel

To the People of Pennsylvania.

Friends, Countrymen, and Fellow-Citizens,

From the foregoing illustration of the powers proposed to be devolved to
Congress. it 1s evident, that the general government would necessarily an-
nihilate the particular governments, and that the security of the personal
rights of the people by the state constitutions is superseded and destroyed;
hence results the necessity of such security being provided for by a bill of
rights to be inserted in the new plan of federal government. What excuse can
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assertions that there are no wolves in our country, if we see
their footsteps in every public path, we should be very
credulous and unwise to trust our flocks abroad, and to
believe that those who advised us to do it were very anxious
for their preservation.

In this Constitution, sir, we have departed widely from
the principles and political faith of 76, when the spirit of

liberty ran high, and danger put a curb on ambition. Here
we find no security for the rights of individuals, no security
for the existence of our state governments; here is no bill
of rights, no proper restriction of power ; our lives, our prop-
erty, and our consciences, are left wholly at the mercy of the
legislature, and the powers of the judiciary may be extended

to any degree short of almighty. Sir, in this Constita
we have not only neglected, — we have done worse, —
have openly violated, our faith,— that is, our public fz
The seventh article, which is in these words, ¢ The 1
fications of the Conventions of nine states shall be suffic
for the establishment of this Constitution between the st -
so ratifying the same,” is so flagrant a violation of the pu
(aith of these states, so solemnly pledged to each other™ M"::-wﬁ"“

s




recent purchase of our toil and treasure. When, therefore, I
consider it as the means of annihilating the constitutions of
the several States, and consequently the liberties of the peo-
ple, I should be wanting to my constituents, to myself and to
posterity, did I not exert every talent with which heaven has
endowed me to counteract the measures that have been taken
for its adoption. That it was the design of the late federal
convention to absorb and abolish the individual sovereignty
of the States, I seek no other evidence but this system; for as
the honorable delegate to that body has recommended, I am
also satisfied to judge of the tree by its fruit. When, there-
fore, I behold it thus systematically constructed for the
accomplishment of that object, when I recollect the talents
of those who framed it, I cannot hesitate to impute to themn

an intention corresponding with the principles and operation
of their own work. Finally, Sir, that the dissolution of our

State constitutions will produce the ruin of civil liberty is a




Objections to the Constitution of Government formed
by the Convention.—(1787)

There is no Declaration of Rights; and the Laws of the general Government
being paramount to the Laws and Constitutions of the several States, the
Declaration of Rights in the separate States are no Security.! Nor are the
people secured even in the Enjoyment of the Benefits of the common-Law:
which stands here upon no other Foundation than it's having been adopted
by the respective Acts forming the Constitutions of the several States.




tional boundary
Raliraad
Foad

0 Kilometors

100 Miles

Northwest Territory

‘Wirginia

South Carolina

Thirteen sovereigns One sovereign



be the legislator.”® 1 do not suggest that Madison was saying that
common-law lawmaking violated the separation of powers. He
wrote in an era when the prevailing image of the common law
was that of a preexisting body of rules, uniform throughout the

nation (rather than different from state to state), that judges
merely “discovered” rather than created. It is only in this cen-
tury, with the rise of legal realism, that we came to acknowledge
that judges in fact “make” the common law, and that each state

has its own. A MATTEH I]F
INTEHPHENTIUN
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Objections to the Constitution of Government formed
by the Convention.—(1787)

There is no Declaration of Rights; and the Laws of the general Government
being paramount to the Laws and Constitutions of the several States, the
Declaration of Rights in the separate States are no Security.! Nor are the
people secured even in the Enjoyment of the Benefits of the common-Law:
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I a citizen of Maryland can have no benefit of his own bill of rights in the
confederal courts, and there is no bill of rights of the United States—how
could he take advantage of a natural nght founded in reason, could he plead
it and produce Locke, Sydney, or Montesquicu as authority? How could he
take advantage of any of the common law rights. which have herctofore
been considered as the birthneht of Enghishmen and their descendants.

could he plead them and produce the authority of the English judges in his
support? Unquestionably not, for the authority of the common law arnses
from the express adoption by the several States in their respective con-
stitutions, and that in various degrees and under different modifications—If
admitted at all, I do not see to what extent, and if admitied, it must be
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the State declarations, 2 bill might be prepared m a2 few
hours.*
Mr Gerry concurred in the idea & moved for 2 Committee
to prepare a Bill of Rights. Col: Mason 2ded the motion.
Mr. Sherman. was for securing the rights of the people

where requisite. The State Declarations of Rights are not
repealed by this Constitution; and being in force are sufhi-
cient — There are many cases where juries are proper which

cannot be discnminated. The Legislature may be safely
trusted.

Col: Mason. The Laws of the U. S.arctobepa.mmount
to State Bills of Rights. On the question
prepare a Bill of Rights

N. H. no. Mas. abst. Ct no. N— J— no.

) .t? ; .
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TRIAL
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ROBERT WORRALL

_ OPINION OF COURT. 197

it must, I presume, be that of England; and, yet, it is impossible to
trace when, or how, the system was adopted, or introduced. With
respect to the individual States, the difficulty does not occur. When
the American colonies were first settled by our ancestors, it was held,
as well by the settlers, as by the judges and lawyers of England, that
they brought hither, as a birth-right and inheritance, so much of the
common law as was applicable to their local situation and change of

circumstances. But each colony judged for itself what parts of the
common law were applicable to its new condition; and in various modes
by legislative acts, by judicial decisions, or by constant usage, adopted
some parts, and rejected others. Hence, he who shall travel through
the diﬂ'erent States, will soon discover, that the whole of the common
law of England has been nowhere introduced; that some States have
rejected what others have adopted; and that there i i8, in short, a great
and essential diversity in the subjects to which the common law is
applied, as well as in the extent of ita application. The common law,
therefore, of one State, is not the common law of another; but the

common law of England, is the law of each State, so far as each State
has adopted it; and it results from that position, connected with the
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to juries their Constitutional power.

How far a similar doctrine might bave pre-
vailed in the United States, it was difficult to as-
certain; but if it was questionable in any one of
the States, it was proper to settle it in this law.
There is not, Mr. G. said, any such thing asa
common law of the United States. The common
law of Great Britain received in each colony, had
in every one received modifications arising from
their situation ; those modifications differed in the
several States; and now each State had a com-
mon'law, in its general principles the same, but
in many particuﬁtrs differing from each other.
The Courts of the Union had no common law ju-
risdiction, and the object of the second section of
this bill was to give them that jurisdiction in the
case of libels against Government. If, therefore,
there be in that very case any principle not per-
fectly settled by the common law of Great Britain,
or not uniformly recognised by the common law
of the respective States, it becomes necessary to
settle the point in the same law which gives this
new jurisdiction.

The abiection that the amendment wanld smive




TO EDMIUUND RANDOLFH.

MormiceLLo, August 18, 1799,
Dear Sir,—I received only two days ago your favor of the
it W on_the eve of th 11 i

not possible to make so prompt a despatch of the answer. Of
all the doctrines which have ever been broached by the federal
government, the novel one, of the common law being in force
and cognizable as an existing law in their courts, is to me the
most formidable. All their other assumptions of un-given powers
have been in the detail. The bank law, the treaty doctrine, the
sedition act, alien act, the undertaking to change the State laws
of evidence in the State courts by certain parts of the stamp

act, &ec., &c., have been solitary, unconsequential, timid things,
in comparison with the audacious, barefaced and sweeping preten-
sion to a system of law for the United States, without the adop-
tion of their Legislature, and so infinitively beyond their power
to adopt. If this assumption be yielded to, the State courts may
be shut up, as there will then be nothing to hinder citizens of the
same State suing each other in the federal courts in every case,
as on a bond for instance, because the common law obliges pay-
ment of it, and the common law they say is their law. I am
happy you have taken up the subject; and I have carefully
perused and considered the notes you enclosed, and find but a
single paragraph which I do not approve. It is that wherein
(page two) you say, that laws being emanations from the legisla-
tive department, and, when once enacted, continuing in force
from a presumption that their will so continues, that that pre-
sumption fails and the laws of course fall, on the destruction of
that legislative department. I do not think this is the true bot-
tom on which laws and the administering them rest. The
whole body of the nation is the sovereign legislative, judiciary
and executive power for itself. The inconvenience of meeting
to exercise these powers in person, and their inaptitude to exer-
cise them, induce them to appoint special organs to declare their

B [P | N ——— | i . S e T L I —— T T
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The novelty, and, in the judgment of the committee, the éxtravagance of this pretension, would
have consigned it to the silence;, in which they have passed by other arguments, which an extra-
ordmary zeal for the act has drawn into the discassion ; but the auspices under which this innova=
tion presents itself, have constrained the committee to bestow on it an attention, which other con~
siderations might have forbidden. .

In executing the task; it raay be of use to look back to the colonial state of this country, jor to
the Revolution ; to trace the effect of the Revolution which coaverted the colonies into in epend-
ent States 3 to inqguire into the import of the articles of confederation, the first instrument by which
the union of the States was re ularly cstablished; and, finally, to consult the Conatitution of 1787,

_In the state prior to the Revolution, it is certain that the common law, uuder different limita-
tions, made a part of the coloninl codes. But whether it be understood that the original colonists
brought the law with them, or made it their law hy adoption, it is equally ecrtain, it was the |!
separate law of each colony within its respective limits, and was unknown to them, as a law per- |/
vading and operating through the whole, as one society. f

It could not possibly be otherwise. ‘I'lie common law was not the same in any two of the colo-
[nies; in some the modifications were materially and extensively different. There was mo com-
mon Legisfatare, by which a common will could be expressed in the form of a Iaw; nor an
common magistracy, by which such n law could be earried into practice. The will of each col-

onv, alone and separately, had its orgnns for these pu .

This stage of our political history turnishes ne foothold for the patrons of this new doctrine.

Did, then, the principle or operation of the great event which made the colonies independent
States, imply or introduee the common law, us a law of the Union ?

- The fondamental principle of the Revolntion was, that the colonies were co-ordinate members
with each other, and with Great Britain, of an empire, united by a common executive sovereign,
but aot aunited by any common legislative sdvereign.  The legislative power was maintained to be
as complete in each American parliiment, as in the British parliament. And the royal preroga-
tive was in force in cach colony, by virtae of its acknuwlcﬂginﬁ the King for its execntive maciae
trate, as it was in Great Britain, by virtue of a like acknowledgment there. A de
principles by Great Brituin, and the assertiou of them by America, produced the Re —

There was u titne - indeal]l] whon on svobintinn ta tha larmclutive senoewatinn af 1ha




The United States v. Hudson and Goodwin.

7 Cranch’s Reports, 82.

which congress possessesto create courts of inferior jurisdiction necessarily
implies the suwer to limit the jurisdiction of those courts to particular
objects ; and when a court is created, and its operations confined to cer-
tain specific objects, with what propriety can it assume to itself a jurisdic-
tion much more extended ; in its nature very indefinite ; applicable to a
great variety of subjects § varying in every state in the union|; and with
regard to which there exists no definite criterion of distribution between
the district and circuit courts of the same district. |

The only ground on which ithas ever been contended that this jurisdiction
could be maintained is, that upon the formation of any political body, an
implied power to preserve its own existence, and promote the end and
object of its creation necessarily results toit. But without examining how
far this consideration is applicable to the peculiar character of our consti-
tation, it may be remarked that it is a principle by no means peculiar to
the common law. It is coeval, probably, with the first formation of a
limited government ; belongs to a system of universal law, and may as
well support the assumption of many other powers as those more peculiarly
acknowledged by the common law of Eng?and.

But if admitted as applicable to, the state of things in this country, the
consequence would not result from it which is here contended for. If it
may communicate certain implied Fowers to the general government, it
would not follow that the courts of that government are vested with ju-
risdiction over any particular act done by an individual in supposed viola-
tion of the peace and dignity of the sovereign power. The legislative
authority of the union must first make an act a crime, affix a punishment
to it, and declare the court that shall have jurisdiction of the offence.

»
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By the ﬁatutc uf'34 Ed 3. 6. -1, power is given to- thf: _}ui’hces of the ‘pfacf, to
ar reﬂ; all thofe whom they find ‘by indictment, or by fu/picion, and to put them

An prifun

And the caufes of {fufpicion, whichare generall agreed to ynftlfy the arr eﬁ:
nfan innocesit per fon, for felony, are thﬁfe that follow " itz 5

(1) The common fame of the country ; but it feems, that it e:mght to appear
upnn evidence, in an action br nught or :ﬁ:ch alfrt:ﬁ, that ﬁu:h fame had- fnme
Pmbable ground. 2 Haw. 76, = - h o

."(2) The being found in {fuch mrcumﬂancas, as’ mduce a ﬂ:mng prefumpl&mnnf

ilt ; as commg out of a Imufe ‘wherein nulrﬂer hath: been comimittedy “:th a

'b’lnod knife in one’s hand ; or: being found in puﬂ'cﬁun Lof any part .of
ﬁ?}en, wgu;hout bcmn‘ able to gwc a prubable accquntqf cummg lmncitly by tli;-m
2 Haw, 7

(3) The behaving one’s felf in fuch.a manner as betrays a cmnfcmufnei's of

ailt ; as where a man accufed of felony, onhearing that a warrant ls taken out
agalnﬂ: him doth abfcond. id.

But the party who flies from an arreft, for a capital offence, is naet thereby

uilty of a capital effence, but nnly llable to fm fel,t his gnnds, when fuch ﬂ:ght
3s found againft him. 2 Huw. 122." .

(4) The being found in company "Wlth one knmml to be .ﬂ;ﬂ'ende:r, at .the
time of the offence, or generally at other times keepmg cumpany with perfons
- of (candalous reputation, 2 Haw. 76. 2 Inft. 52.

(5), The living an ulle, va Igﬂmt and dxfm;ckrly hf'e, w:thuut. ha:vmfg any vifi-
“ble means to {fupport it. aw. 76,

(6) The being purfued by hpe and cry. 2 Haw. 786. | .

For ifa felony is-done, aind'one:is-purfiied ypon hye and cry, that is not of ill
fame, fufpicious, unknown, nor indicted ; he ma_y be attached and 1mpr1{bned

- ‘by.thelaw of theland. 2.7xf, s52. |
But. genera‘llv, nofuch caufg ﬂf fufpmmn, as any of the above: mentmned will

I"l#

}urhf'y an arreft, where in truth no fuch cr ime hath been cnmmitted unleﬁ
At ke in.the. cg.fe nf hpe and my 2. Hmm Jﬁ - E

K o e !




T MANNER, AND LEGALITY, OF ARRESTS.
SuspPICION.

“THE Caufes of Sufpicion to juftify an Arreft are as followeth.

AllTuch Circumftances as induce a Prefumption of Guilt; as, coming
out of a Houfe wherein Murder hath been committed with a bloody Knife
in One’s Hand. _ ) '

“I'he being found in Pofleffion ef any Part of ftolen Goods, without
being able to give a probable Account of coming honeftly by them.

Any Behaviour which betrays a Confcioufnefs of Guilt; as, where a
Perfon abfconds on hearing a Warrant is taken out againf{t him.

The being found in Company with a notorious Offender at the Time of
the Offence, or generally keeping Company with Perfons of fuch Reputa<
ti0T. ' '

7, VIRGINIA JUSTICE. T

But it is to be obferved that none of thofe Caufes of Sufpicion will juftify
an Arreft where no Crime has been committed, unlefs in the Cafe of an
Arreft purfuant to 2 Hue and Cry. 2 Hawk. 706,

An Arreft in the Night is good, both at the Suit of the Party and of tlie
King. Co. 61.

Any Juftice, Sheriff, or Conftable, upon good Caufe, may take of the
County any INumber he {hail think fit to purfue, arreft, and imprifon
Felons, or fuch as break, or are about to break, the Peacey and every
Perfon called upon to aid and affift is to do it; on Pain of Fine and Impti-
font, Dalt. Chap. 171.

An Officer fworn, and commonly known, and a&ing in his own Pre-
cinf?, need not tThow his Warrant ;3 but if out of it, and not generally
known, he muflt fhow his Warrant, if required. 2 Hawk. 85. 16.

But if a Sheriff or Conftable arreft ex Officia, it is fufficient to notify that
he is Sheri or Conftable, and arreft in the King's Name. 1 /. H. 583.

Bare Wordswill not make an Arreft, without laying Hold on the Perion,
R ey SR Pl
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Br reﬂ: all thofe whom they find ‘by indictment, or by fu/picion, and to put them
in prifon.

And the caufes nf fufplcmn, which are generall agreed to ynftlfy the arr eﬁ:
5f 2 ] | 0y, are thﬁfe that follow " ifazis o
RETNS, tha.t It mlg}:t to appeat‘

1T gﬁ, that fuch fame had- fnme

Pmbable gmund 2 Haw 76 S h i
(2) The being found in {fuch mrcumﬂancas, as’ mduce a ﬂ:mng prefumpl&mnnf
gmlt as commg out of a Imufe ‘wherein nulrﬂer hath: been comimittedy “:th a
bloody knife in one’s hahd ; or being found in puﬂ'cﬁun Lof any part .of g::xo
ﬁ?}en, wgu;hout bcmn‘ able to gwc a prubable accquntqf cummg lmncitly by tli;-m
2 Haw, 7
- (3) Thebehaving one’s felf in fuch.a manner as betrays a cmnfcmufnei's of
ailt ; as where a man accufed of felony, onhearing that a warrant ls taken out
agalnﬂ: him doth abfcond. id.
But the party who flies from an arreft, for a capital offence, is naet thereby
uilty of a capital effence, but nnly llable to fm fel,t his gnnds, when fuch ﬂ:ght
3s found againft him. 2 Huw. 122." »
(4) The being found in company "Wlth one knmml to be .ﬂ;ﬂ'ende:r, at .the
time of the oﬁ"ence, or general]y at other tlﬂlﬂs keepmg cumpany with perfons

Igrant anddxfm;cl{,r,ly hf‘e, withont hamnfg any

: aw ? .
{6) E -E' (¥ 1) - ) _ .
For ifa ﬁalnny ls-aune, and onhe:is-pur: fued -.upun hue and cry, that is not of ill

fame, fufpicious, unknown, nor indicted ; he ma_y be attached and 1mpr1{bned

- ‘by.thelaw of theland. 2.7xf, s52. |
But. genera‘llv, nofuch caufg ﬂf fufpmmn, as any of the above: mentmned will

I"l#

}urhf'y an arreft, where in truth no fuch cr ml; hath been cnmmitted unleﬁ
ithe in the cafe. nf'.hp.e and ery.. 2. Haw x,;,'15 T e e




T MANNER, AND LEGALITY, OF ARRESTS.
SuspPICION.

“THE Caufes of Sufpicion to juftify an Arreft are as followeth.

AllTuch Circumftances as induce a Prefumption of Guilt; as, coming
out of a Houfe wherein Murder hath been committed with a bloody Knife
in One’s Hand. _ ) '

“I'he being found in Pofleffion ef any Part of ftolen Goods, without
being able to give a probable Account of coming honeftly by them.

Any Behaviour which betrays a Confcioufnefs of Guilt; as, where a
Perfon abfconds on hearing a Warrant is taken out againf{t him.

The being found in Company with a notorious Offender at the Time of
the Offence, or generally keeping Company with Perfons of fuch Reputa<
ti0T. ' '

7, VIRGINIA JUSTICE. T

But it is to be obferved that none of thofe Caufes of Sufpicion will juftify
an Arreft where no Crime has been committed, unlefs in the Cafe of an
Arreft purfuant to 2 Hue and Cry. 2 Hawk. 706,

An Arreft in the Night is good, both at the Suit of the Party and of tlie
King. Co. 61.

Any Juftice, Sheriff, or Conftable, upon good Caufe, may take of the
County any INumber he {hail think fit to purfue, arreft, and imprifon
Felons, or fuch as break, or are about to break, the Peacey and every
Perfon called upon to aid and affift is to do it; on Pain of Fine and Impti-
font, Dalt. Chap. 171.

An Officer fworn, and commonly known, and a&ing in his own Pre-
cinf?, need not tThow his Warrant ;3 but if out of it, and not generally
known, he muflt fhow his Warrant, if required. 2 Hawk. 85. 16.

But if a Sheriff or Conftable arreft ex Officia, it is fufficient to notify that
he is Sheri or Conftable, and arreft in the King's Name. 1 /. H. 583.

Bare Wordswill not make an Arreft, without laying Hold on the Perion,
R ey SR Pl
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by ’*Iﬁ Eqmm&! raﬁﬁa a p@rfommaybp 'apprehend.ﬂd pEre fa:fb-a:mﬂ d‘ ius . |
iy Crl‘.y,.

ﬁ.:’-‘ﬁR Rl E S T 23
not-onl rocels ot of fqme court, or warrant from a ma ftrate
Eff?%htqucﬁ l‘.'l;r :Eyat’conﬁable, Watchman, of private perfon, without aﬁly w“:'
rn,-mf- _or,prece L .
P hus.all’ erﬁmﬂ, whi;: are’ prefent when a° f'eluny s committédy or a dan-
fhusvetind given, are bmtnd to apprehend’ tlie nﬁ'ende“l on pam ofhelng
Efmd'iﬁd i rllunnd for their negle&.’ -2 Hawi7ge
- E b ever*-p prwate perﬁ:n is'hound. to-affift an nfﬁcer ﬂemand:ﬂg hls llelp, for
: the taking of a felon, or the {'uppr-cfﬁng nf’an aﬂ‘my 7 Haw. 73,
alf’& by the- vagrant act of i A v - private perfon - may appr chcnd

3. ﬂilfn, a'w atchma’ﬂ may arreft a° mghl: walker, wu,hmn’ any warrant f'ron:l,r
- re.. 2 Juffo 52,
. Dindilind i peace
'hls “ew, and ]uare h]rn 4n his houfe, or in. the I!;aoks 1;111 heé can bn ing him be-
fore a'juftice.’’ H.g87: -

5.- Or'any Pmﬁm Mhat{'uevel ifan aﬂ'ray be made to the breach ofthe king's-
peace, may without any warrant from a masiftiate, reftrain any of the offen-
ders, to the-end the kmg s peace may be kept 3 but after the affray is e:nded
they cannot be arr efted: without an exprefs warrant.- 2z fnfl. 52

6. So-much conccrnmg an aru:ﬂ: w;th(mt a:warrant ;. next .tulluws tl.rrcﬁ:mg
with fuch avarrant..

. The warrant is mdma.n]y dlrclﬁed to’ thc {heriff or r:on{!ah!c, and they
are 1nd1&abTe, ‘and -{'nh_;e& thercupon to a ﬁne and Ln:prlfunment, if they neg:
lect ov vefufe'it. 1 H' U H, 581,

. 8. Ifit be diredted *» the fheriff, he may command hls bm]lfh under-rheriff;
of othier” {worty and known ufﬁcer, to {erve it, without writing any precept.
But'if He will’ comimand another man, that ‘is no fuch officér, to {erve it, he
muf_’c gwﬂnm awritten precept, ntherwl{e, falfeimprifonment will'lie. Lamb, Bg

9. But'every otlier perfon; to whom ik is- direéted, mult per fonally execute it ;
yet it feems; that any one may”lawlully affift lim.” 2 Hewn. 85.

10 1If a'warrant be generally diredted toall conftables; no ome'can. Exécute it
out of his own precinét’; -for in fiich cafe #ti {hall be taker refpedtively 1o each
of them within their fever al’ diltriéts, and not to one of them to exccute it
within® the diftriét of‘another s but if it be direéted’ te+a particular conftable
(Mr. Hawking' fays;to a’ particular conftable by nane,) he may execute it any
where within the_]uriﬁh&mn of the jullice, but is not compellable to execute -
it }?“t of h|§ own conﬂabiewmk Ll.')l‘d _R_(IJ.}H 5abi LH H 5&[.-1 H,.H. : 9.
0 il 36._7- 2! [ Poode

11.-The juﬂfme that lﬂ'm:s the wai r‘l‘ni‘, may dire@ittea p! ivate per ﬁm l;fhe
ple-;{'eth and it is good’y but ke is: ‘not- ‘com nellablc to execute it, un]eﬁ he be

m er officer.: 1 H. H, 581,

ABut’ by the jufticés oatly; the warrant oﬁght not to be dzre&ed to- t‘he
yaﬂy, but to fonte: mdiﬂ’e!‘tnt perion, té execute 1.

‘13, 1fa: wikrant'is directedito - EWO.OF Tore’ Jumtiy, yét nny one uf‘ﬂwm alcne
may’e:fec*ul:e it D.;nfr. & 165{; i




WHO cAN ARREST WITHOUT WARRANT,
PrivaTe PERrRson. .

IN criminal Cafes a Perfon may be apprchended by a private Perfons
Sheriff, or Conftable, without Warrant or Precept; as where a2 Felony
¥s committed, or dangerous Wound given; aii Perfons are bound to ap=
prehend the Offender, as well as to aflift 2n Gfficer who demands their
EHelp in taking a Felon, or fupprefling an Affray. 2 Hawdé. 75.

SHERIFF, OR CONSTABLE.

~ A Sheriff or Conftable rhay, ex Officio, arreft a Diffurber of the Peace
in bis View, and confine him in his toufe, or in the Stocks, till he can
carry him before a Juftice. 1 /4. Hiit. 587.

All Perfons whatfoever, in Cafe of an 4f%ay, may, without Warrant
from a Magiitrate, reftrazin any of the Offenders for the Prefervation cof
the Peace; but after the Affray is ended, the Affrayers cannot be arreffed
without Warrant., 2 Inft. g2.

By WagranT.
SHERIFF OR CONSTABLE,

T'hofe are ufually direclted to the Sheriff or Conftable, who are to exe-
cute them with all Diligence; and if they negleft, orrefafe, are fubjeét
to Fine and Imprifonment. 1 Z. H. §81.

If direéted to the Sheriff, he may command his under Sheriff to exe-
cute it ; but a Conftable cannot depute, and muft perfonally execute it,
2 Hawk. 86. .

A Warrant direfted to all Conftables is to be taken refpeltively to each
of them within their feveral Counties, and no One can execute it out of
his County. 2 Hawk. 86. Lord Kayme §46.

PrivaTe Persoxs.

A Juftice may dire&t his Warrant to a private Perfon if he pleafes, and
it is good ; but {uch private Perfon is not obliged to execute it, unlefs he be
a proper Officer. H. H. §81. And by the Oath of a Juftice of Peace
he ought not to dire&t any Warrant to the Party, but to fome indifferent

Perfon.,

-




And be it further enaied, That when any perfon fhall give iaforma-
t:on on oath, and fhall lodge the fame ia writing with the Coilector or
Naval-Officer, or cither of their Deputies, thac he has jufl cauie to
fufpedt that duticd goeds have been tken out of any particular vet-
fel or float, contrary to law, and put into any other veflel or float,
Yore, building, or place whatever, fuch Collector, Naval-OfBcer, or De-

puty, 1s hercoy anthorized to enter, with proper afiutance, in the day
timce only, 1ato the vedlel or float, ftore, building or place (dwelling-houfes
excepted) and there cofearch for the faid gouds 3 and if he fhall find any

aaticd goods w fuca 1earch, to leize and lecure the lame m?‘ trial, %I](l
the dutied goods feized snd fecured as aforefaid, thall be adjudged tor.

fited, except thofe identical goods which on trial it fhall be proved were
noc taken (:l':nm fuch veflel or float, Rore, building or place, in the man-
ner {pecified in the faid information ; and any perfon giving iuformation
as aforefaid, fhall, on the zondemnation of the goods, receive twenty-five
per cent. on the net proceeds ; the Colledcor, Naval-Officer or Deputy,
making the feizure, fhall reccive tweaty.five per cent. and the remainder
fhall be paid into the public treafury, and be applied folely for the pur-
pofes prefcribed in this act, Provided neverthe lefs,

vAnd be it enalled by the autbarity aforefuid, That when any perfon fhall
have juft caufe to fulpect that dutied goods have been brought into this
Commenwealth and put into any the impoft duties
thereon not being paid, or {ecurity being given for the piyment
thereof, and give fatisfactory information thereof on oath, to any fuftice
of che Peace for the fame county, fuch Juftice mnay, and heis hereby
authorized toiffue his warrant, dire@ed to the ColleGor of excife in the
fame county, or either of his Deputies, therein {pecially named, cem.
manding him to take with him the Sheriffof the county, orjeither of his
Deputies. oranv Conflable of the town where {1ch hoats ¢ and in *he




VII. 3nd be it enaled, That it fhall and may be lawful to and for
anv naval officer, or his deputy, by warcant, under the hand of a jultice
ot the peace {which warra.it tholl not be granted but upon information
m«1e upon oath or atfirmation betore the tad juitice), accompanied with
8 ccnftable, to break open, in the day time; any houfe, warehoufe, ftore-

boute, or cellar, to tearch for, feize, and carry away, any guods, wares,

or merchandife, fubjeét to duty by law, and for which the (aid duty (hall
not hive been paid or fecured to be paid as aturefaid ; and iF any naval
officer, or his deputy, or conftable, thall be fued or moleft.d for an

thing done i1 execution of the powers b{ this a& given, fuch naval of-
ficer, dcputy, ur conftable, may plead the general iffue and give this u&
in evidence; and it in fuch (uit the plaintiff be nonfuit, or judgment pafs
againit him, the defendant (hall recover double cofts; and in all aons,
tuits, or informations, to be brought, or where any feizure thall be made
purtuant to this a&, if the property thereof be claimed b‘y any perfon as
owner thercot, in every fuch cafe the omus probands fhall be upon fuch
owner or claimer ; and if any perfon thall, with clubs or other weapons,
furcibly hinder, beat, wound, or in any wife oppofe, impede, or pre-
vent, the faid naval officer, or his de"puty, or conftable, in the execution
of any fuch warrant granted as aforefaid, or (hall offer any violence to any
of them, fuch perfon thall forfeit and pay not cxcecding three hundred
pounds current money, or fuffer imprifonment not exceeding fix mooths,
tor every foch offence, at the difcretion of the court where the offence



masters. If one man shall not be competent, he shall be attended with an
host.—Whether that host shall be the posse of your country or a file of armed
soliders, shall depend upon circumstances. They are to determine, and you
are to make no laws inconsistent with such determination, whether such
Collectors shall carry with them any paper, purporting their commission, or
not—whether it shall be a general warrant, or a special one—whether writ-
ten or printed—whether any of your goods, or your persons shall be exempt
from distress, and in what manner either you or your property is to be
treated when taken in consequence of such warrants. They will have the
iberty of entering your houses by might as well as by day for suc

purposes.—All these points are given in letter and in spirit to the New
Constitution, and the subject has not a shadow of security that they will not
be executed.—Nay, if they ever should mean to exercise the right of taxa-
tion at all, I affirm it can be done with success by them in no other way, but
in an arbitrary manner, and by previously subduing the spirit and strength of
this Commonwealth.




t 1s a fact that lands have been sold for five shillings,
which were worth one hundred pounds: if sheriffs, thus im-
mediately under the eye of our state legislature and judiciary,
have dared to commit these outrages, what would they not
have done if their masters had been at Philadelphia. or New

? If they perpetrate the most unwarrantable outrage on
your person or property, you cannot get redress on this side
of Philadelphia or ﬁiw ork ; and how can you get it there *
If your domestic avocations could permit you to go thither,
there you must appeal to judges sworn to support this Con-
stltutlon, in opposition to that of any state, and who may also

1

to tavor their own oflicers. l€se harpies

are aided by excisemen, who may search, at any time, your
houses, and most secret recesses, will the people hear it




13. Nothing in this constitution shall deprive a citizen of any state
of the benefit of the bill of rights established by the constitution of the
state in which he shall reside, and such bills of rights shall be

considered as valid in any court of the Umted States where they shall
be pleaded.




Monpay, July 7, 1783.— The secretary continued reading
the 4th and 5th articles without interruption. To the 2d
clause of article 6th, Mr. LANSING proposed the following
amendments : —

‘“ Resolved, as the opinion of this committee, that no treaty ought to
operate so as to alter the constitution of any state; nor ought any com-

mnercial treaty to operate 8o as to abrogate any law of the United States.”

To the 3d clause of article 6th, Mr. M. SMITH moved
she following addition : —
“ Resolved, as the opinion of this committee, that all the officers of the

United States ought to be bound, by oath or affirmation, not to infringe
the constitutions or rights of the respective states.”




16 June 1788%°

Mr. Chairman.—The necessity of a Bill of Rights appear to me to be greater in

this Government, than ever it was in ani' Government before.

check of a Bill of Rights now, than then. Congress from their general powers

may fully go into the business of human legislation. They may legislate in
criminal cases from treason to the lowest offence, petty larceny. They may
define crimes and prescribe punishments. In the definition of crimes, I trust
they will be directed by what wise Representatives ought to be governed by.
But when we come to punishments, no latitude ought to be left, nor depen-
dence put on the virtue of Representatives. What says our Bill of Rights?
“That excessive bail ought not to be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.”** Are you not therefore now
l:-:ﬂ.]l[lg on those Gentlﬂmﬂn whu are to compose Cnngres'-. to prescribe




Objections to the Constitution of Government formed
by the Convention.—(1787)

There is no Declaration of Rights; and the Laws of the general Government
being paramount to the Laws and Constitutions of the several States, the
Declaration of Rights in the separate States are no Security.! Nor are the
people secured even in the Enjoyment of the Benefits of the common-Law:
which stands here upon no other Foundation than it's having been adopted
by the respective Acts forming the Constitutions of the several States.
Under their own Construction of the general Clause at the End of the
enumerated powers the Congress may grant Monopolies in Trade and
Commerce, constitute new Crimes. inflict unusual and severe Punishments,
and extend their Power as far as they shall think proper: so that the State

Legislatures have no Secunty for the Powers now presumed to remain to
them: or the People for their Rights.




TABLE 2: SEARCH-AND-SEIZURE CONSTRAINTS PLACED BY STATES ON

CONFEDERAL AUTHORITIES IN IMPOST RATIFICATION LEGISLATION, 1783-86

Reguirement | Requirement | Raquirement | Requirement | Requrement | Reguirement | No
that that that that that that State constraints
confederal confederal confederal confederal confederal authorities Ol
authofitias authorities authorities authofities authorities ennforce confederal
obtasn obtam obtain obtasn adhere to KT PO Et aothorities
spacific spec ific Warrant to warrant to state law
warrant to warrant to search search
search any search; dwelling, dwelling
building unclear what | storehouse,
Prefmises of
thas apphied warchouse
L)
NC DE GA PA CT NY NI
RI MD MA
NH
SC
VA
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firlt Recommendation, and the RESQLUTIUNS of CON-
GRESS conlequent thereon.,
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Ec colle@ied under fuch regulations as the United States im
ongrefs affembled fhall dire&.

- Provided that fuch regulations do not extend [o far as to f.:&-
8 any citizen of this flate to be carried out of the fame for tri-
al, or to compel him te anfwer to any allien awithout the Sate,
or 1o deprive him of a trial according to the conflitution and lawyg
of this Slate, or to conviit him criminall: without a trial by jury
or his ewn volustary :@frﬂ:ﬁn in_open court, or to impofe ex-

ive finesy or to inflic punifbments awhich are either cruel or
%fmﬁ; this /fat:ﬂor ﬁ(-r-ﬁ*ﬁ open_any dwelling-beufe, flore
'~ or ware-boufe, at any other than the da time, and between
the rifing and [etting of the fun, ner rbr:n quithout a warrant
from a law ful magifirate, and iffued upon the oath of the party
requefling the fame ; and alfo provided that the trial on all Sfei=
zures and queflions under this' a8 Jball be before the fuperior
court in this flate; and that a arﬁ:furz  fball not in any cafe cxuad

the goods feized, and the veffel in wbich fuch goods may be im-

poriedy avith ber cargo, or the value of fuch geods and wveffel :

and provided alfo, that the colleCtors of the faid. duties
fhall be appointed by the general pflembly of this ftate, or
during thclr recefs by the governor, with the advice of the

N EW .Y 0O R K:
Printed by Carrowt & Pa.TTIl.:IﬂH Nu .32y Maiden-Lane,
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United States v. Young, 766 F.3d 621
(6" Cir. 2014)

e D convicted of four counts of burglary and seven
counts of aggravated burglary in Tennessee In
1990-92

e Released from prison in 1996

e In 2011, possessed 7 shotgun shells in dresser
drawer in violation of 18 U.S.C. 8§ 922(g)(1)

(possession of ammunition by a felon).
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. - Dzath Peralty States




1791 to present. One Federal
Execution in a Non-Death Penalty State

U.S. v. Anthony Chebatoris
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Changes to Federal Capital Case
Protocols — June 2001

Anecdotal evidence of greater willingness on
part of A.G. to go against recommendation of
local U.S. Attorneys



9-10.080 Submissions from the United States Attorney or Assistant Attorney General

The United States Attorney or Assistant Attorney General must submit to the Assistant Attorney
General for the Criminal Division every case in which an indictment has been or will be obtained
that charges an offense punishable by death or alleges conduct that could be charged as an offense
punishable by death. In any case in which the United States Attorney or Assistant Attorney
General 1s considering whether to request approval to seek the death penalty, the United States
Attomey or Assistant Attorney General shall give counsel for the defendant a reasonable
opportunity to present any facts, including any mitigating factors, for the consideration of the
United States Attorney or Assistant Attorney General.

The United States Attorney or Assistant Attorney General must make submissions to the Assistant
Attorney General for the Criminal Division as expeditiously as possible, but no fewer than 90 days
before the Government is required, by an order of the court, to file a notice that it intends to seek
the death penalty. In the absence of a court established deadline for the Attorney General’s death
penalty decision, the United States Attorney or Assistant Attorney General must make the
submission sufficiently in advance of trial to allow for both the 90 day time period encompassed
by the review process plus any additional time necessary to ensure that a notice of intent to seek the
death penalty is timely filed under 18 U.S.C. § 3593(a). If a case is not submitted 90 days in
advance of a deadline for the Attomey General’s decision or 150 days in advance of a scheduled




Changes to Federal Capital Case
Protocols — June 2001

Anecdotal evidence of greater willingness on
part of A.G. to go against recommendation of
ocal U.S. Attorneys

Death Penalty Evaluation Form now required In
any case where defendant Is charged with “an
offense that Is punishable by death




0-10.090 Substantial Federal Interest

When concurrent jurisdiction exists with a State or local government, a Federal indictment for an
offense subject to the death penalty generally should be obtained only when the Federal interest in
the prosecution is more substantial than the interests of the State or local authorities. See
Principles of Federal Prosecution, USAM Chapter 9-27.000. The judgment as to whether there is
a more substantial interest in Federal, as opposed to State, prosecution may take into account any
factor that reasonably bears on the relative interests of the State and the Federal Governments,
including but not limited to the following:

A. The relative strength of the State’s interest in prosecution as indicated by the Federal and
State characteristics of the criminal conduct. One jurisdiction may have a particularly
strong interest because of the nature of the offense, the identity of the offender or victim,
the fact that the investigation was conducted primarily by its investigators or through its
informants or cooperators, or the possibility that prosecution will lead to disclosure of
violations that are peculiarly within the jurisdiction of either Federal or State authorities or
will assist an ongoing investigation being conducted by one of them.

B. The extent to which the criminal activity reached beyond the boundaries of a single local
prosecutorial jurisdiction. Relevant to this analysis are the nature, extent, and impact of the
criminal activity upon the jurisdictions, the number and location of any murders, and the
need to procure evidence from other jurisdictions, in particular other States or foreign
countries.

C. The relative ability and willingness of the State to prosecute effectively and obtain an
appropriate punishment upon conviction. Relevant to this analysis are the ability and
willingness of the authorities in each jurisdiction, the prosecutorial and judicial resources




Changes to Federal Capital Case
Protocols — June 2001

Anecdotal evidence of greater willingness on

part of A.G. to go against recommendation of
ocal U.S. Attorneys

Death Penalty Evaluation Form now required In
any case where defendant Is charged with “an
offense that Is punishable by death
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Sentenced to Death iIn Non-Death States

Donald Fell — carjacking (VT)/murder (NY)
Valerie Friend — murder of federal witness (\WV)
Marvin Gabrion — murder in national forest (MI)

Dustin Honken — murders relating to drug
trafficking (1A)

Angela Johnson — murders relating to drug
trafficking (1A)

George Lecco — murder of federal witness (WV)

Alfonso Rodriguez, Jr. — kidnapping (ND)/murder
(MN)

Gary Sampson — carjacking/murder (MA)

Dhzokhar Tsarnaev — murder in relation to use of
WMD/destruction of property affecting commerce
using explosive (MA)

Ronell Wilson — murders relating to drug
trafficking (NY)



Sentenced to Death in Non-Death States

N

N

m Marvin Gabrion — affirmed (6™ Cir.)

m Dustin Honken — affirmed (8™ Cir.), 2255 motion denied
N

H

m Alfonso Rodriguez, Jr. — affirmed, 2255 motion pending (D.N.D.)
N

m Dhzokhar Tsarnaev — motion for re-sentence pending (D. Mass.)

m Ronell Wilson — reversed (2d Cir.), re-sentenced to death, appeal
pending



Pending Capital Cases in Non-Death States

m James Watts — murder In relation to
bank robbery (IL)



Recent Capital Cases in Non-Death States

m Michael Jacques — murder In relation to
federal kidnaping (VT); plea to LWOP

m Jason Pleau — murder In relation to
Hobbs Act robbery (RI1); plea to LWOP

m John McCluskey — murders relating to
carjacking (NM); sentenced to LWOP

m Naeem Willlams — murder on military
base (HI); sentenced to LWOP

m Patrick Andrews — murder in fed’l prison
(WV); plea to LWOP



18 U.S.C. § 1951 (a): Whoever in any way or degree
obstructs, delays, or affects commerce or the movement of
any article or commodity in commerce, by robbery . . .
shall be fined under this title or imprisoned not more than
twenty years, or both.

18 U.S.C. §924(c)(1)(A)(ir): [A]lny person who, during
and in relation to any crime of violence . . . for which the
person may be prosecuted in a court of the United States,
uses or carries a firearm . . . shall, in addition to the
punishment provided for such crime of violence or drug
trafficking crime . . . If the firearm Is discharged, be
sentenced to a term of imprisonment of not less than 10
years.

18 U.S.C. §924(jJ)(1): A person who, In the course of a
violation of subsection (c), causes the death of a person
through the use of a firearm, shall if the killing is a murder
. . . be punished by death or by imprisonment for any term
of years or for life . . ..



18 U.S.C. § 1207(a)(1)

Whoever unlawfully seizes, confines, inveigles, decoys,
kidnaps, abducts, or carries away and holds for ransom or
reward or otherwise any person, except in the case of a minor
by the parent thereof, when the person is willfully transported in
Interstate or foreign commerce, regardless of whether the
person was alive when transported across a State boundary,
shai ne punishzad Dy avpnsonirent far @iny e of years or

for life ana, if the dzaih of any Fersan resuits, sheill be
cunished oy cdeaih cr iife impriscnment.
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