
Potentially Applicable ABA Rules: 
 
Client-Lawyer Relationship 
Rule 1.1 Competence 
A lawyer shall provide competent representation to a client. Competent representation requires the 
legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. 
 
Comment (5) on Rule 1.1 Competence 
Thoroughness and Preparation 
[5]  Competent handling of a particular matter includes inquiry into and analysis of the factual and legal 
elements of the problem, and use of methods and procedures meeting the standards of competent 
practitioners. It also includes adequate preparation. The required attention and preparation are 
determined in part by what is at stake; major litigation and complex transactions ordinarily require more 
extensive treatment than matters of lesser complexity and consequence. An agreement between the 
lawyer and the client regarding the scope of the representation may limit the matters for which the 
lawyer is responsible. See Rule 1.2(c). 
 
Advocate 
Rule 3.3 Candor Toward The Tribunal 
(a) A lawyer shall not knowingly: 
 

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of 
material fact or law previously made to the tribunal by the lawyer; 
(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the 
lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; 
or 
(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness 
called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, 
the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the 
tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a 
criminal matter,  that the lawyer reasonably believes is false. 

 
(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends 
to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall 
take reasonable remedial measures, including, if necessary, disclosure to the tribunal. 
 
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply 
even if compliance requires disclosure of information otherwise protected by Rule 1.6. 
 
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer 
that will enable the tribunal to make an informed decision, whether or not the facts are adverse. 
 
Comment on Rule 3.3 Candor Toward the Tribunal 
Offering Evidence 
[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer knows to be false, 
regardless of the client’s wishes. This duty is premised on the lawyer’s obligation as an officer of the 
court to prevent the trier of fact from being misled by false evidence. A lawyer does not violate this Rule 
if the lawyer offers the evidence for the purpose of establishing its falsity. 



[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false 
evidence, the lawyer should seek to persuade the client that the evidence should not be offered. If the 
persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse to 
offer the false evidence. If only a portion of a witness's testimony will be false, the lawyer may call the 
witness to testify but may not elicit or otherwise permit the witness to present the testimony that the 
lawyer knows is false. 
 
Advocate 
Rule 3.4 Fairness To Opposing Party And Counsel 
A lawyer shall not: 
(a) unlawfully obstruct another party' s access to evidence or unlawfully alter, destroy or conceal a 
document or other material having potential evidentiary value. A lawyer shall not counsel or assist 
another person to do any such act; 
 
(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that 
is prohibited by law; 
 
(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an 
assertion that no valid obligation exists; 
 
(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to 
comply with a legally proper discovery request by an opposing party; 
 
(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not 
be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying 
as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the 
culpability of a civil litigant or the guilt or innocence of an accused; or 
 
(f) request a person other than a client to refrain from voluntarily giving relevant information to another 
party unless: 

(1) the person is a relative or an employee or other agent of a client; and 
(2) the lawyer reasonably believes that the person's interests will not be adversely affected by 
refraining from giving such information. 

 
Comment on Rule 3.4 Fairness To Opposing Party And Counsel  
[1] The procedure of the adversary system contemplates that the evidence in a case is to be marshalled 
competitively by the contending parties. Fair competition in the adversary system is secured by 
prohibitions against destruction or concealment of evidence, improperly influencing witnesses, 
obstructive tactics in discovery procedure, and the like. 
 
[2] Documents and other items of evidence are often essential to establish a claim or defense. Subject to 
evidentiary privileges, the right of an opposing party, including the government, to obtain evidence 
through discovery or subpoena is an important procedural right. The exercise of that right can be 
frustrated if relevant material is altered, concealed or destroyed. Applicable law in many jurisdictions 
makes it an offense to destroy material for purpose of impairing its availability in a pending proceeding 
or one whose commencement can be foreseen. Falsifying evidence is also generally a criminal offense. 
Paragraph (a) applies to evidentiary material generally, including computerized information. Applicable 
law may permit a lawyer to take temporary possession of physical evidence of client crimes for the 



purpose of conducting a limited examination that will not alter or destroy material characteristics of the 
evidence. In such a case, applicable law may require the lawyer to turn the evidence over to the police 
or other prosecuting authority, depending on the circumstances. 
 
Transactions With Persons Other Than Clients 
Rule 4.1 Truthfulness In Statements To Others 
In the course of representing a client a lawyer shall not knowingly: 
 
(a) make a false statement of material fact or law to a third person; or 
 
(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a 
criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6. 
 
Comment on Transactions With Persons Other Than Clients 
Rule 4.1 Truthfulness In Statements To Others - Comment 
Misrepresentation 
 
[1] A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no 
affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the 
lawyer incorporates or affirms a statement of another person that the lawyer knows is false. 
Misrepresentations can also occur by partially true but misleading statements or omissions that are the 
equivalent of affirmative false statements. For dishonest conduct that does not amount to a false 
statement or for misrepresentations by a lawyer other than in the course of representing a client, see 
Rule 8.4 [(general misconduct provisions)]. 
 
 
Tax Court Rules Regarding an Expert Witness’s Report: 
 
TC Rule 70 Discovery: General Provisions 
(c)(4) Experts: 
(A) Rule 70(c)(3) protects drafts of any expert witness report required under Rule 143(g), regardless of 
the form in which the draft is recorded. 
 
(B) Rule 70(c)(3) protects communications between a party’s counsel and any witness required to 
provide a report under Rule 143(g), regardless of the form of the communications, except to the extent 
the communications: 
 

(i) relate to compensation for the expert’s study or testimony; 
(ii) identify facts or data that the party’s counsel provided and that the expert considered in 
forming the opinions to be expressed; or 
(iii) identify assumptions that the party’s counsel provided and that the expert relied on in 
forming the opinions to be expressed. 

 
(C) A party generally may not, by interrogatories or depositions, discover facts known or opinions held 
by an expert who has been retained or specially employed by another party in anticipation of litigation 
or to prepare for trial and who is not expected to be called as a witness at trial, except on a showing of 
exceptional circumstances under which it is impracticable for the party to obtain facts or opinions on the 
same subject by other means. 



TC Rule 71 Interrogatories 
(d) Experts:  
(1) By means of written interrogatories in conformity with this Rule, a party may require any other party: 
(A) To identify each person whom the other party expects to call as an expert witness at the trial of the 
case, giving the witness’s name, address, vocation or occupation, and a statement of the witness’s 
qualifications, and (B) to state the subject matter and the substance of the facts and opinions 
to which the expert is expected to testify, and give a summary of the grounds for each such opinion, or, 
in lieu of such statement to furnish a copy of a report of such expert presenting the foregoing 
information. 
 
(2) For provisions regarding the submission and exchange of expert witness reports, see Rule 143(g). 
That Rule shall not serve to extend the period of time under paragraph (c) of this Rule within which a 
party must answer any interrogatory directed at discovering: (A) The identity and qualifications of each 
person whom such party expects to call as an expert witness at the trial of the case and (B) the subject 
matter with respect to which the expert is expected to testify. 

 
TC Rule 143: Evidence 
(g) Expert Witness Reports:  
(1) Unless otherwise permitted by the Court upon timely request, any party who calls an expert witness 
shall cause that witness to prepare a written report for submission to the Court and to the opposing 
party if the witness is one retained or specially employed 
to provide expert testimony in the case or one whose duties as the party’s employee regularly involve 
giving expert testimony. The report, prepared and signed by the witness, shall contain: 
 

(A) a complete statement of all opinions the witness expresses and the basis and reasons for 
them; 
(B) the facts or data considered by the witness in forming them; 
(C) any exhibits used to summarize or support them; 
(D) the witness’s qualifications, including a list of all publications authored in the previous 10 
years; 
(E) a list of all other cases in which, during the previous 4 years, the witness testified as an 
expert at trial or by deposition; and 
(F) a statement of the compensation to be paid for the study and testimony in the case. 

 
(2) The report will be marked as an exhibit, identified by the witness, and received in evidence as the 
direct testimony of the expert witness, unless the Court determines that the witness is not qualified as 
an expert. Additional direct testimony with respect to the report may be allowed to clarify or emphasize 
matters in the report, to cover matters arising after the preparation of the report, or otherwise at the 
discretion of the Court. After the case is calendared for trial or assigned to a Judge or Special Trial Judge, 
each party who calls any expert witness shall serve on each other party, and shall submit to the Court, 
not later than 30 days before the call of the trial calendar on which the case shall appear, a copy of all 
expert witness reports prepared pursuant to this subparagraph. An expert witness’s testimony will be 
excluded altogether for failure to comply with the provisions of this paragraph, unless the failure is 
shown to be due to good cause and unless the failure does not unduly prejudice the opposing party, 
such cross-examine the expert witness or by denying the opposing party the reasonable opportunity to 
obtain evidence in rebuttal to the expert witness’s testimony.  
 



(3) The Court ordinarily will not grant a request to permit an expert witness to testify without a written 
report where the expert witness’s testimony is based on third party contacts, comparable sales, 
statistical data, or other detailed, technical information. The Court may grant such a request, for 
example, where the expert witness testifies only with respect to industry practice or only in rebuttal to 
another expert witness. 
 
(4) For circumstances under which the transcript of the deposition of an expert witness may serve as the 
written report required by subparagraph (1), see Rule 74(d). 
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