amendment makes dischargeable, in effect, tax liabilities attributable to no return, late return, or fraud
situations. The amendment thus does not adopt a shareholder continuity test such as was contained in section
1141(d)(2)(A)iii) of the Senate amendment. However, the House amendment amends section 1106, relating
to duties of the trustee, to require the trustee to furnish, on request of a tax authority and without personal
liability, information available to the trustee concerning potential prepetition tax liabilities for unfiled returns
of the debtor. Depending on the condition of the debtor’s books and records, this information may include
schedules and files available to the business. The House amendment also does not prohibit a tax authority
from disallowing any tax benefit claimed after the reorganization if the item originated in a deduction, credit,
or other item improperly reported before the reorganization occurred. It may also be appropriate for the
Congress to consider in the future imposing civil or criminal liability on corporate officers for preparing a
false or fraudulent tax return. The House amendment also contemplates that the Internal Revenue Service will
monitor the relief from liabilities under this provision and advise the Congress if, and to the extent, any
significant tax abuse may be resulting from the provision.

Medium of payment of taxes: Federal, State, and local taxes incurred during the administration period of the
estate, and during the "gap" period in an involuntary case, are to be paid solely in cash. Taxes relating to third
priority wages are to be paid, under the general rules, in cash on the effective date of the plan, if the class has
not accepted the plan, in an amount equal to the allowed amount of the claim. If the class has accepted the
plan, the taxes must be paid in cash but the payments must be made at the time the wages are paid which may
be paid in deferred periodic installments having a value, on the effective date of the plan, equal to the allowed
amount of the tax claims. Prepetition taxes entitled to sixth priority under section 507(a)(6) also must be paid
in cash, but the plan may also permit the debtor whether a corporation, partnership, or an individual, to pay the
allowed taxes in installments over a period not to exceed 6 years following the date on which the tax authority
assesses the tax liability, provided the value of the deferred payments representing principal and interest, as of
the effective date of the plan, equals the allowed amount of the tax claim.

The House amendment also modifies the provisions of both bills dealing with the time when tax liabilities
of a debtor in reorganization may be assessed by the tax authority. The House amendment follows the Senate
amendment in deleting the limitation in present law under which a priority tax assessed after a reorganization
plan is confirmed must be assessed within 1 year after the date of the filing of the petition. The House
amendment specifies broadly that after the bankruptcy court determines the liability of the estate for a
prepetition tax or for an administration period tax, the governmental unit may thereafter assess the tax against
the estate, debtor, or successor to the debtor. The party to be assessed will, of course, depend on whether the
case is under chapter 7, 11, or 13, whether the debior is an individual, partnership, or a corporation, and
whether the court is determining an individual debtor's personal liability for a nondischargeable tax.
Assessment of the tax may only be made, however, within the limits of otherwise applicable law, such as the
statute of limitations under the tax law.

Tax avoidance purpose: The House bill provided that no reorganization plan may be approved if the
principal purpose of the plan is the avoidance of taxes. The Senate amendment modified the rule so that the
bankruptcy court need make a determination of tax avoidance purpose only if it is asked to do so by the
appropriate tax authority. Under the Senate amendment, if the tax authority does not request the bankruptcy
court to rule on the purpose of the plan, the tax authority would not be barred from later asserting a tax
avoidance motive with respect to allowance of a deduction or other tax benefit claimed after the
reorganization. The House amendment adopts the substance of the Senate amendment, but does not provide a
basis by which a tax authority may collaterally attack confirmation of a plan of reorganization other than
under section 1144,

SENATE REPORT NO. 95-989

[Section 1130 (enacted as section 1129)] Subsection (a) enumerates the requirement governing
confirmation of a plan. The court is required to confirm a plan if and only if all of the requirements are met.

Paragraph (1) requires that the plan comply with the applicable provisions of chapter 11, such as sections
1122 and 1123, governing classification and contents of plan.

Paragraph (2) requires that the proponent of the plan comply with the applicable provisions of chapter 11,
such as section 1125 regarding disclosure.

Paragraph (3) requires that the plan have been proposed in good faith, and not by any means forbidden by
law.

Paragraph (4) is derived from section 221 of chapter X [section 621 of former title 11]. It requires that any
payment made or promised by the proponent, the debtor, or person issuing securities or acquiring property
under the plan, for services or for costs and expenses in, or in connection with the case, or in connection with
the plan and incident to the case, be disclosed to the court. In addition, any payment made before confirmation
must have been reasonable, and any payment to be fixed after confirmation must be subject to the approval of
the court as reasonable.

Paragraph (5) is also derived from section 221 of chapter X [section 621 of former title 11]. It requires the
plan to disclose the identity and affiliations of any individual proposed to serve, after confirmation, as a




director, officer, or voting trustee of the reorganized debtor. The appoitment to or continuance in one of these
offices by the individual must be consistent with the interests of creditors and equity security holders and with
public policy. The plan must also disclose the identity of any insider that will be employed or retained by the
reorganized debtor, and the nature of any compensation to be paid to the insider.

Paragraph (6) permits confirmation only if any regulatory commission that will have jurisdiction over the
debtor after confirmation of the plan has approved any rate change provided for in the plan. As an alternative,
the rate change may be conditioned on such approval.

Paragraph (7) provides that in the case of a public company the court shall confirm the plan if it finds the
plan to be fair and equitable and the plan either (1) has been accepted by classes of claims or interests as
provided in section 1126, or (2), if not so accepted, satisfies the requirements of subsection (b} of this section.

Paragraphs (8) and (9) apply only in nonpublic cases. Paragraph (8) does not apply the fair and equitable
standards in two situations. The first occurs if there is unanimous consent of all affected holders of claims and
interests. It is also sufficient for purposes of confirmation if each holder of a claim or interest receives or
retains consideration of a value, as of the effective date of the plan, that is not Jess than ¢ach would have or
receive if the debtor were liquidated under chapter 7 of this title. This standard adapts the test of "best interest
of creditors” as interpreted by the courts under chapter XI [chapter 11 of former title 11]. It is given broader
application in chapter 11 of this title since a plan under chapter 11 may affect not only unsecured claims but
secured claims and stock as well.

Under paragraph (9)(A), if a class of claims or interests has not accepted the plan, the court will confirm the
plan if, for the dissenting class and any class of equal rank, the negotiated plan provides in value no less than
under a plan that is fair and equitable. Such review and determination are not required for any other classes
that accepted the plan.

Paragraph (9)(A) would permit a senior creditor to adjust his participation for the benefit of stockhn?2a.» s
such a casy, junior creditors. who have not been satisfied in full. mav =2t (0 Uil wboen ™ give-up”, they
are receiving -1 that a fair ana eyuiavie pran would give them. To illustrate, suppose ti «. ... 13 valued at
$1.5 million and claims and stock are:

Claims and stock (millions) Equity (millions)
(1) Senior debt $1.2 $1.2
(2) Junior debt : 5 3
(3) Stock (1) -
Total 1.7 1.5

1
No value.
Under the plan, the senior creditor gives up $100,000 in value for the benefit of stockholders as follows:

Millions
(1) Senior debt $1.1
(2) Junior debt 3
(3) Stock .1
Total 1.5

If the junior creditors dissent, the court may nevertheless confirm the plan since under the fair and equitable
standard they had an equity of only $300,000 and the allocation to equity security holders did not affect them.
Paragraph (9)(A) provides a special alternative with respect to secured claims. A plan may be confirmed
against a dissenting class of secured claims if the plan or order of confirmation provides for the realization of

their security (1) by the retention of the property subject to such security; (2) by a sale of the property and
transfer of the claim to the proceeds of sale if the secured creditors were permitted to bid at the sale and set off
against the purchase price up to the allowed amount of their claims; or (3) by such other method that will
assure them the realization of the indubitable equivalent of the allowed amount of their secured claims. The
indubitable equivalent language is intended to follow the strict approach taken by Judge Learned Hand in /n
Re Murel Holding Corp. 75, F.2d 941 (2nd Cir. 1935).

Paragraph (9)(B) provides that, if a class of claims or interests is excluded from participation under the
plan, the court may nevertheless confirm the plan if it determines that no class on a parity with or junior to




such participates under the plan. In the previous illustration, no confirmation would be permitted if the
negotiated plan would grant a participation to stockholders but nothing for junior creditors. As noted
elsewhere, by reason of section 1126(g), an excluded class is a dissenting class under section 1130.

Paragraph (10) states that, to be confirmed, the plan must provide that each holder of a claim under section
507 will receive property, as therein noted, of a value equal to the allowed amount of the claim. There are two
exceptions: (A) The holder thereof may agree to a different settlement in part or in whole; (B) where a debtor's
business is reorganized under chapter 11, this provision requires that taxes entitled to priority (including
administrative claims or taxes) must be paid in cash not later than 120 days after the plan is confirmed, unless
the Secretary of the Treasury agrees to other terms or kinds of payment. The bill, as introduced, required full
payment in cash within 60 days after the plan is confirmed.

Paragraph (11) requires a determination regarding feasibility of the plan. It is a slight elaboration of the law
that has developed in the application of the word "feasible" in Chapter X of the present Act [chapter 10 of
former title 11].

Paragraph (12) requires that at least one class must accept the plan, but any claims or interests held by
insiders are not to be included for purposes of determining the number and amount of acceptances.

Subsection (b) provides that if, in the case of a public company, the plan meets the requirements of
subsection (a) (except paragraphs (8) and (9) which do not apply to such a company), the court is to confirm
the plan if the plan or the order of confirmation provides adequate protection for the realization of the value of
the claims or interests of each class not accepting the plan. The intent is to incorporate inclusively, as a guide
to the meaning of subsection (a) the provisions of section 216(7) ([former] 11 U.5.C. 616(7)) with respect to
claims and section 216(8) ([former] 11 U.S.C. 616()) with respect to equity security interests.

Under subsection (c) the court may confirm only one plan, unless the order of confirmation has been
revoked under section 1144. If the requirements for confirmation are met with respect to more than one plan,
the court shall consider the preferences of creditors and stockholders in deciding which plan to confirm.

Subsection (d) provides that the bankruptcy court may not confirm a plan of reorganization if its principal
purpose is the avoidance of taxes or the avoidance of section 5 of the Securities Act of 1933 (15 U.S.C. 77¢).
This rules modifies a similar provision of present law (section 269 of the Bankruptcy Act [section 669 of
former title 11]).

HOUSE REPORT NO. 95593

Paragraph (7) [of subsec. (a)] incorporates the former "best interest of creditors” test found in chapter 11,
but spells out precisely what is intended. With respect to each class, the holders of the claims or interests of
that class must receive or retain under the plan on account of those claims or interest property of a value, as of
the effective date of the plan, that is not less than the amount that they would so receive or retain if the debtor
were liquidated under chapter 7 on the effective date of the plan.

In order to determine the hypothetical distribution in a liquidation, the court will have to consider the
various subordination provisions of proposed 11 U.S.C. 510, 726(a)(3), 726(a)(4), and the postponement
provisions of proposed 11 U.S.C. 724. Also applicable in appropriate cases will be the rules governing
partnership distributions under proposed 11 U.S.C. 723, and distributions of community property under
proposed 11 U.S.C. 726(c). Under subparagraph (A), a particular holder is permitted to accept less than
liquidation value, but his acceptance does not bind the class.

Property under subparagraph (B) may include securities of the debtor. Thus, the provision will apply in
cases in which the plan is confirmed under proposed 11 U.S.C. 1129(b).

Paragraph (8) is central to the confirmation standards. It requires that each class either have accepted the
plan or be unimpaired.

Paragraph (9) augments the requirements of paragraph (8) by requiring payment of each priority claim in
full. Tt permits payments over time and payment other than in cash, but payment in securities is not intended to
be permitted without consent of the priority claimant even if the class has consented. It also permits a
particular claimant to accept less than full payment.

Subscction (b) permits the court to confirm a plan notwithstanding failure of compliance with paragraph (8)
of subsection (a). The plan must comply with all other paragraphs of subsection (a), including paragraph (9).
This subsection contains the so-called cramdown. It requires simply that the plan meet certain standards of
fairness to dissenting creditors or equity security holders. The general principle of the subsection permits
confirmation notwithstanding nonacceptance by an impaired class if that class and all below it in priority are
treated according to the absolute priority rule. The dissenting class must be paid in full before any junior class
may share under the plan. If it is paid in full, then junior classes may share. Treatment of classes of secured
creditors is slightly different because they do not fall in the priority ladder, but the principle is the same.

Specifically, the court may confirm a plan over the objection of a class of secured claims if the members of
that class are unimpaired or if they are to receive under the plan property of a value equal to the allowed
amount of their secured claims, as determined under proposed 11 U.S.C. 506(a). The property is to be valued




as of the effective date of the plan, thus recognizing the time-value of money. As used throughout this
subsection, "property” includes both tangible and intangible property, such as a security of the debtor ora
successor to the debtor under a reorganization plan.

The court may confirm over the dissent of a class of unsecured claims, including priority claims, only if the
members of the class are unimpaired, if they will receive under the plan property of a value equal to the
allowed amount of their unsecured claims, or if no class junior will share under the plan. That is, if the class is
impaired, then they must be paid in full or, if paid less than in full, then no class junior may receive anything
under the plan, This codifies the absolute priority rule from the dissenting class on down.

With respect to classes of equity, the court may confirm over a dissent if the members of the class are
unimpaired, if they receive their liquidation preference or redemption rights, if any, or if no class junior shares
under the plan. This, too, is a codification of the absolute priority rule with respect to equity. If a partnership
agreement subordinates limited partners to general pariners to any degree, then the general principles of
paragraph (3) of this subsection would apply to prevent the general partners from being squeezed out.

One requirement applies generally to all classes before the court may confirm under this subsection. No
class may be paid more than in full.

The partial codification of the absolute priority rule here is not intended to deprive senior creditor of
compensation for being required to take securities in the reorganized debtor that are of an equal priority with
the securities offered to a junior class. Under current law, seniors are entitled to compensation for their loss of
priority, and the increased risk put upon them by being required to give up their priority will be reflected ina
lower value of the securities given to them than the value of comparable securities given to juniors that have
not lost a priority position.

Finally, the proponent must request use of this subsection. The court may not confirm notwithstanding
nonacceptance unless the proponent requests and the court may then confirm only if subsection (b) 1s
complied with. The court may not rewrite the plan.

A more detailed explanation follows:

The test to be applied by the court is set forth in the various paragraphs of section 1129(b). The elements of
the test are newf{,] departing from both the absolute priority rule and the best interests of creditors tests found
under the Bankruptcy Act [former title 11]. The court is not permitted to alter the terms of the plan. It must
merely decide whether the plan complies with the requirements of section 1129(b). If so, the plan is
confirmed, if not the plan is denied confirmation.

The procedure followed is simple. The court examines each class of claims or interests designated under
section 1123(a)(1) to see if the requirements of section 1129(b) are met. If the class is a class of secured
claims, then paragraph (1) contains two tests that must be complied with in order for confirmation to occur.
First, under subparagraph (A), the court must be able to find that the consideration given under the plan on
account of the secured claim does not exceed the allowed amount of the claim. This condition is not
prescribed as a matter of law under section 1129(a), because if the secured claim is compensated in securities
of the debtor, a valuation of the business would be necessary to determine the value of the consideration.
While section 1129(a) does not contemplate a valuation of the debtor's business, such a valuation will almost
always be required under section 1129%(b) in order to determine the value of the consideration to be distributed
under the plan. Once the valuation is performed, it becomes a simple matter to impose the criterion that no
claim will be paid more than in full.

Application of the test under subparagraph (A) also requires a valuation of the consideration "as of the
effective date of the plan". This contemplates a present value analysis that will discount value to be received
in the future; of course, if the interest rate paid is equivalent to the discount rate used, the present value and
face future value will be identical. On the other hand, if no interest is proposed to be paid, the present value
will be less than the face future value. For example, consider an allowed secured claim of $1,000 in a class by
itself. One plan could propose to pay $1,000 on account of this claim as of the effective date of the plan.
Another plan could propose to give a note with a $1,000 face amount due five years after the effective date of
the plan on account of this claim. A third plan could propose to give a note in a face amount of $1,000 due
five years from the effective date of the plan plus six percent annual interest commencing on the effective date
of the plan on account of this claim. The first plan clearly meets the requirements of subparagraph (A) because
the amount received on account of the second claim has an equivalent present value as of the effective date of
the plan equal to the allowed amount of such claim.

The second plan also meets the requirements of subparagraph (A) because the present value of the five
years note as of the effective date of the plan will never exceed the allowed amount of the secured claim; the
higher the discount rate, the less present value the note will have. Whether the third plan complies with
subparagraph (A) depends on whether the discount rate is less than six percent. Normally, the interest rate
used in the plan will be prima facie evidence of the discount rate because the interest rate will reflect an arms
length determination of the risk of the security involved and feasibility considerations will tend to understate
interest payments. If the court found the discount rate to be greater than or equal to the interest rate used in the
plan, then subparagraph (A) would be complied with because the value of the note as of the effective date of
the plan would not exceed the allowed amount of the second claim. If, however, the court found the discount




rate to be less than the interest rate proposed under the plan, then the present value of the note would exceed
$1,000 and the plan would fail of confirmation. On the other hand, it is important to recognize that the future
principal amount of a note in excess of the allowed amount of a secured claim may have a present value less
than such allowed amount, if the interest rate under the plan is correspondingly less than the discount rate.

Even if the requirements of subparagraph (A) are complied with, the class of secured claims must satisfy
one of the three clauses in paragraph (B) in order to pass muster. It is sufficient for confirmation if the class
has accepted the plan, or if the claims of the class are unimpaired, or if each holder of a secured claim in the
class will receive property of a value as of the effective date of the plan equal to the allowed amount of such
claim (unless he has agreed to accept less). It is important to note that under section 506(a), the allowed
amount of the secured claim will not include any extent to which the amount of such claim exceeds the value
of the property securing such claim. Thus, instead of focusing on secured creditors or unsecured creditors, the
statute focuses on secured claims and unsecured claims.

After the court has applied paragraph (1) to each class of secured claims, it then applies paragraph (2) to
cach class of unsecured claims. Again two separate components must be tested. Subparagraph (A) is identical
with the test under section 1129(b)(1)(A) insofar as the holder of an unsecured claim is not permitted to
receive property of a value as of the effective date of the plan on account of such claim that is greater than the
allowed amount of such claim. In addition, subparagraph (B) requires compliance with one of four conditions.
The conditions in clauses (i)-(iii) mirror the conditions of acceptance unimpairment, or full value found in
connection with secured claims in section 1129(b){(1)(B).

The condition contained in section 1129(b)(2)(B)(iv) provides another basis for confirming the plan with
respect to a class of unsecured claims. It will be of greatest use when an impaired class that has not accepted
the plan is to receive less than full value under the plan. The plan may be confirmed under clause (iv) in those
circumstances if the class is not unfairly discriminated against with respect to equal classes and if junior
classes will receive nothing under the plan. The second criterion is the easier to understand. It is designed to
prevent a senior class from giving up consideration to a junior class unless every intermediate class consents,
is paid in full, or is unimpaired. This gives intermediate creditors a great deal of leverage in negotiating with
senior or secured creditors who wish to have a plan that gives value to equity. One aspect of this test that is
not obvious is that whether one class is senior, equal, or junior to another class is relative and not absolute.
Thus from the perspective of trade creditors holding unsecured claims, claims of senior and subordinated
debentures may be entitled to share on an equal basis with the trade claims. However, from the perspective of
the senior unsecured debt, the subordinated debentures are junior.

This point illustrates the lack of precision in the first criterion which demands that a class not be unfairly
discriminated against with respect to equal classes. From the perspective of unsecured trade claims, there is no
unfair discrimination as long as the total consideration given all other classes of equal rank does not exceed
the amount that would result from an exact aliquot distribution. Thus if trade creditors, senior debt, and
subordinate debt are each owed $100 and the plan proposes to pay the trade debt $15, the senior debt $30, and
the junior debt $0, the plan would not unfairly discriminate against the trade debt nor would any other
allocation of consideration under the plan between the senior and junior debt be unfair as to the trade debt as
long as the aggregate consideration is less than $30. The senior debt could take $25 and give up $5 to the
junior debt and the trade debt would have no cause to complain because as far as it is concerned the junior
debt is an equal class.

However, in this latter case the senior debt would have been unfairly discriminated against because the
trade debt was being unfairly over-compensated; of course the plan would also fail unless the senior debt was
unimpaired, received full value, or accepted the plan, because from its perspective a junior class received
property under the plan. Application of the test from the perspective of senior debt is best illustrated by the

_ plan that proposes to pay trade debt $15, senior debt $25, and junior debt $0. Here the senior debt is being
unfairly discriminated against with respect to the equal trade debt even though the trade debt receives less than
the senior debt. The discrimination arises from the fact that the senior debt is entitled to the rights of the junior
debt which in this example entitle the senior debt to share on a 2;1 basis with the trade debt.

Finally, it is necessary to interpret the first criterion from the perspective of subordinated debt. The junior
debt is subrogated to the rights of senior debt once the senior debt is paid in full. Thus, while the plan that
pays trade debt $15, senior debt $25, and junior debt $0 is not unfairly discriminatory against the junior debt, a
plan that proposes to pay trade debt $55, senior debt $100, and junior debt §1, would be unfairly
discriminatory. In order to avoid discriminatory treatment against the junior debt, at least $10 would have to
be received by such debt under those facts.

The criterion of unfair discrimination is not derived from the fair and equitable rule or from the best
interests of creditors test. Rather it preserves just treatment of a dissenting class from the class's own
perspective.

If each class of secured claims satisfies the requirements of section 1129(b)(1) and each class of unsecured
claims satisfies the requirements of section 1129(b)(2), then the court must still see if each class of interests
satisfies section 1129(b)(3) before the plan may be confirmed. Again, two separate criteria must be met.
Under subparagraph (A) if the interest entitles the holder thereof to a fixed liquidation preference or if such



interest may be redeemed at a fixed price, then the holder of such interest must not receive under the plan on
account of such interest property of a value as of the effective date of the plan greater than the greater of these
two values of the interest. Preferred stock would be an example of an interest likely to have liquidation
preference or redemption price.

If an interest such as most common stock or the interest of a general partnership has neither a fixed
liquidation preference nor a fixed redemption price, then the criterion in subparagraph (A) is automatically
fulfilied. In addition subparagraph (B) contains five clauses that impose alternative conditions of which at
feast one must be satisfied in order to warrant confirmation. The first two clauses contain requirements of
acceptance or unimpairment similar to the first two clauses in paragraphs (1)(B) and (2)(B). Clause (iii) 1s
similar to the unimpairment test contained in section 1124(3)(B), except that it will apply to cover the issuance
securities of the debtor of a value as of the effective date of the plan equal to the greater of any fixed
liquidation preference or redemption price. The fourth clause allows confirmation if junior interests are not
compensated under the plan and the fifth clause allows confirmation if there are no junior interests. These
clauses recognized that as long as senior classes receive no more than full payment, the objection of a junior
class will not defeat confirmation unless a class junior to it is receiving value under the plan and the objecting
class is impaired. While a determination of impairment may be made under section 1124(3)(B)(iii) without a
precise valuation of the business when common stock is clearly under water, once section 1129(b) is used, a
more detailed valuation is a necessary byproduct. Thus, if no property is given to a holder of an interest under
the plan, the interest should be clearly worthless in order to find unimpairment under section 1 124(3)BX(iii)
and section 1129(a)(8); otherwise, since a class of interests receiving no property is deemed to object under
section 1126(g), the more precise valuation of section 1129(b) should be used.

If all of the requirements of section 1129(b) are complied with, then the court may confirm the plan subject
to other limitations such as those found in section 1129(a) and (d).

Subsection (c) of section 1129 governs confirmation when more than one plan meets the requirements of
the section. The court must consider the preferences of creditors and equity security holders in determining
which plan to confirm.

Subsection (d) requires the court to deny confirmation if the principal purpose of the plan is the avoidance
of taxes (through use of sections 346 and 1146, and applicable provisions of State law or the Internal Revenue
Code [title 26] governing bankruptcy reorganizations) or the avoidance of section 5 of the Securities Act of
1933 [15 U.S.C. 77¢] (through use of section 1143).

REFERENCES IN TEXT

Section 5 of the Securities Act of 1933, referred to in subsec. (d), is classified to section 77¢ of Title 13,
Commerce and Trade.

AMENDMENTS

2010—Subsec. (a)(16). Pub. L. 111-327 substituted "under the plan" for "of the plan”.

2005—Subsec. (a)(9)(A). Pub. L. 109-8, §1502(a)(8)(A), substituted "507(a)(2) or 507(a)3)" for
"507(a)(1) or 507(a)(2)".

Subsec. (a)(9)(B). Pub. L. 109-8, §1502(a)(8)(B), substituted "507(a)(1)" for "507(a)(3)".

Subsec. (2)(9)(C). Pub. L. 109-8, §710(2), substituted "regular installment payments in cash—" and cls. (i)
to (iii) for "deferred cash payments, over a period not exceeding six years after the date of assessment of such
claim, of a value, as of the effective date of the plan, equal to the allowed amount of such claim."

Subsec. (a)(9)(D). Pub. L. 109-8, §710(1), (3), added subpar. (D).

Subsec. (a)(14). Pub. L. 109-8, §213(1), added par. (14).

Subsec. (a)(15). Pub. L. 109-8, §321(c)(1), added par. (15).

Subsec. (a)(16). Pub. L. 109-8, §1221(b), added par. (16).

Subsec. (b)(2)(B)(ii). Pub. L. 1098, §321(c)(2), inserted before period at end ", except that in a case in
which the debtor is an individual, the debtor may retain property included in the estate under section 1115,
subject to the requirements of subsection (a)(14) of this section”.

Subsec. (). Pub. L. 109-8, §438, added subsec. {e).

1994-—Subsec. (a)(4). Pub. L. 103-394, §501(d)(32)(A)(i), substituted period for semicolon at end.

Subsec. (a)(9)(B). Pub. L. 103394, §304(h)(7)(i), substituted ", 507(a)(6), or 507(a)(7)" for "or 507(a)(6)".

Subsec. (2)(9)(C). Pub. L. 103394, §304(h)(7)(ii), substituted "507(a}(8)" for "507(a)(7)".

Subsec. (a)(12). Pub. L. 103-394, §501(d)(32)(A)(ii), inserted "of title 28" after "section 1930".

Subsec. (d). Pub. L. 103-394, §501(d)(32)(B), struck out "(15 U.8.C. 77¢)" after "Act of 1933".

1988—Subsec. (a)(13). Pub. L. 100-334 added par. {13).

1986—Subscc. (a)(7). Pub. L. 99-554, §283(v)(1), struck out "of" after "to".

Subsec. (a)(9)}(B). Pub. L. 99-554, §283(v)(2), inserted reference to section 507(a)(6).

Subsec. (a)(9)(C). Pub. L. 99-554, §283(v)(3), substituted "507(a}(7)" for "507(a)(6)".

Subsec. (2)(12). Pub. L. 99-554, §225, added par. (12).

1984—Subsec. (a)(1), (2). Pub. L. 98-353, §512(a)(1), (2), substituted "title" for "chapter".




Subsec. (a)(4). Pub. L. 98-353, §512(a)(3), amended par. (4) generally. Prior to amendment, par. (4) read as
follows: "(A) Any payment made or promised by the proponent, by the debtor, or by a person issuing
securities or acquiring property under the plan, for services or for costs and expenses in, or in connection with,
the case, or in connection with the plan and incident to the case, has been disclosed to the court; and (B)(i) any
such payment made before confirmation of the plan is reasonable; or (ii) if such payment is to be fixed after
confirmation of the plan, such payment is subject to the approval of the court as reasonable.”

Subsec. (a}(5)(A)(ii). Pub. L. 98-353, §512(a)(4), substituted "; and" for the period at the end.

Subsec. (a)(5)(B). Pub. L. 98-353, §512(a)(5), substituted "the" for "The".

Subsec. (a)(6). Pub. L. 98-353, §512(a)(6), inserted "governmental” after "Any".

Subsec. (a)(7). Pub. L. 98-353, §512(a)(7)(A), substituted "of each impaired class of claims or interests" for
"each class".

Subsec. (a)(7)(B). Pub. L. 98-353, §512(a)(7)(B), substituted "holder's" for "creditor's".

Subsec. (a)(8). Pub. L. 98-353, §512(a)(8), inserted "of claims or interests" after "each class".

Subsec. (2)(10). Pub. L. 98-353, §512(a)(9), substituted "If a class of claims is impaired under the plan, at
least one class of claims that is impaired under the plan has accepted the plan, determined without including
any acceptance of the plan by any insider” for "At least one class of claims has accepted the plan, determined
without including any acceptance of the plan by any insider holding a claim of such class".

Subsec. (BY(2)(AYEXT), (if). Pub. L. 98-353, §512(b)(1), substituted "liens" for "lien" wherever appearing.

Subsec. (b)(2)}B)(ii). Pub. L. 98-353, §512(b)(2), inserted "under the plan” after "retain”.

Subsec. (b)(2)(C)(i). Pub. L. 98-353, §512(b)(3), substituted "interest" for "claim”, and "or the value" for
"and the value".

Subsec. (d). Pub. L. 98-353, §512(c), inserted "the application of" and provisions requiring that in any
hearing under this subsection, the governmental unit has the burden of proof on the issue of avoidance.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by section 1221(b) of Pub. L. 109-8 applicable to cases pending under this title on Apr. 20,
2005, or filed under this title on or after Apr. 20, 2005, with certain exceptions, see section 1221(d) of Pub. L.
[09-8, set out as a note under section 363 of this title.

Amendment by sections 213(1), 321(c), 438, 710, and 1502(a)(8) of Pub. L. 109-8 effective 180 days after
Apr. 20, 2003, and not applicable with respect to cases commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L. 109-8, set out as a note under section 101 of this
title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103—394, set out as a note under
section 101 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub, L. 100-334 effective June 16, 1988, but not applicable to cases commenced under this
title before that date, see section 4 of Pub. L. 100-334, set out as an Effective Date note under section 11 14 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by section 225 of Pub. L. 99-554 dependent upon the .
Judicial district involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title
28, Judiciary and Judicial Procedure. ‘

Amendment by section 283 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, see section 302(a) of
Pub. L. 99-554,

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

SUBCHAPTER HI—POSTCONFIRMATION MATTERS

§1141. Effect of confirmation

(a) Except as provided in subsections (d)(2) and (d)(3) of this section, the provisions of a
confirmed plan bind the debtor, any entity issuing securities under the plan, any entity acquiring



property under the plan, and any creditor, equity security holder, or general partner in the debtor,
whether or not the claim or interest of such creditor, equity security holder, or general partner is
impaired under the plan and whether or not such creditor, equity security holder, or general partner
has accepted the plan.

(b) Except as otherwise provided in the plan or the order confirming the plan, the confirmation of
a plan vests all of the property of the estate in the debtor.

() Except as provided in subsections (d)(2) and (d)(3) of this section and except as otherwise
provided in the plan or in the order confirming the plan, after confirmation of a plan, the property
dealt with by the plan is free and clear of all claims and interests of creditors, equity security holders,
and of general partners in the debtor.

(d)(1) Except as otherwise provided in this subsection, in the plan, or in the order confirming the
plan, the confirmation of a plan—

(A) discharges the debtor from any debt that arose before the date of such confirmation, and any
debt of a kind specified in section 502(g), 502(h), or 502(i) of this title, whether or not—
(i) a proof of the claim based on such debt is filed or deemed filed under section 501 of this
title;
(ii) such claim is allowed under section 502 of this title; or
(iii) the holder of such claim has accepted the plan; and

(B) terminates all rights and interests of equity security holders and general partners provided
for by the plan.

(2) A discharge under this chapter does not discharge a debtor who is an individual from any debt
excepted from discharge under section 523 of this tile.
(3) The confirmation of a plan does not discharge a debtor if—
(A) the plan provides for the liquidation of all or substantially all of the property of the estate;
(B) the debtor does not engage in business after consummation of the plan; and
(C) the debtor would be denied a discharge under section 727(a) of this title if the case were a
case under chapter 7 of this title.

(4) The court may approve a written waiver of discharge executed by the debtor after the order for
relief under this chapter.
(5) In a case in which the debtor is an individual—

(A) unless after notice and a hearing the court orders otherwise for cause, confirmation of the
plan does not discharge any debt provided for in the plan until the court grants a discharge on
completion of all payments under the plan;

(B) at any time after the confirmation of the plan, and after notice and a hearing, the court may
grant a discharge to the debtor who has not completed payments under the plan if—

(i) the value, as of the effective date of the plan, of property actually distributed under the
plan on account of each allowed unsecured claim is not less than the amount that would have
“been paid on such claim if the estate of the debtor had been liquidated under chapter 7 on such

date;

(ii) modification of the plan under section 1127 is not practicable; and
(iii) subparagraph (C) permits the court to grant a discharge; and

(C) the court may grant a discharge if, after notice and a hearing held not more than 10 days
before the date of the entry of the order granting the discharge, the court finds that there is no
reasonable cause to believe that—

(i) section 522(q)(1) may be applicable to the debtor; and
(ii) there is pending any proceeding in which the debtor may be found guilty of a felony of
the kind described in section 522(q)(1)(A) or liable for a debt of the kind described in section

522(q)(1)(B);

and if the requirements of subparagraph (A) or (B) are met.
(6) Notwithstanding paragraph (1), the confirmation of a plan does not discharge a debtor that is
a corporation from any debt—
(A) of a kind specified in paragraph (2)(A) or (2)(B) of section 523(a) that is owed to a




domestic governmental unit, or owed to a person as the result of an action filed under
subchapter III of chapter 37 of title 31 or any similar State statute; or
(B) for a tax or customs duty with respect to which the debtor—
(1) made a fraudulent return; or
(ii) willfully attempted in any manner to evade or to defeat such tax or such customs duty.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2638; Pub. L. 98-353, title IIL, §513, July 10, 1984, 98 Stat.
387; Pub. L. 1098, title L1L, §§321(d), 330(b), title VII, §708, Apr. 20, 2005, 119 Stat. 95, 101, 126;
Pub. L. 111-327, §2(a)(36), Dec. 22, 2010, 124 Stat. 3561.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 1141(d) of the House amendment is derived from a comparable provision contained in the Senate
amendment. However, section 1141(d)(2) of the House amendment is derived from the House bill as
preferable to the Senate amendment. It is necessary for a corporation or partnership undergoing reorganization
to be able to present its creditors with a fixed list of liabilities upon which the creditors or third parties can
make intelligent decisions. Retaining an exception for discharge with respect to nondischargeable taxes would
leave an undesirable uncertainty surrounding reorganizations that is unacceptable. Section 1141(d)(3) is
derived from the Senate amendment. Section 1141(d)(4) is likewise derived from the Senate amendment.

SENATE REPORT NO. 95-989

Subsection (a) of this section makes the provisions of a confirmed plan binding on the debtor, any entity
issuing securities under the plan, any entity acquiring property under the plan, and any creditor, equity
security holder, or general partner in the debtor, whether or not the claim or interest of the creditor, equity
security holder, or partner is impaired under the plan and whether or not he has accepted the plan. There are
two exceptions, enumerated in paragraph (2) and (3) of subsection (d).

Unless the plan or the order confirming the plan provides otherwise, the confirmation of a plan vests all of
the property of the cstate in the debtor and releases it from all claims and interests of creditors, equity security
holders and general partners.

Subsection (d) contains the discharge for a reorganized debtor. Paragraph (1) specifies that the confirmation
of a plan discharges the debtor from any debt that arose before the date of the order for relief unless the plan
or the order confirming the plan provides otherwise. The discharge is effective against those claims whether or
not proof of the claim is filed (or deemed filed), and whether or not the claim is allowed. The discharge also
terminates all rights and interests of equity security holders and general partners provided for by the plan. The
paragraph permits the plan or the order confirming the plan to provide otherwise, and excepts certain debts
from the discharge as provided in paragraphs (2) and (3).

Paragraph (2) of subsection (d) makes clear what taxes remain nondischargeable in the case of a corporate
debtor emerging from a reorganization under chapter 11. Nondischargeable taxes in such a reorganization are
the priority taxes (under section 507) and tax payments which come due during and after the proceeding under
a deferred or part-payment agreement which the debtor had entered into with the tax authority before the
bankruptcy proceedings began. On the other hand, a corporation which is taken over by its creditors through a
plan of reorganization will not continue to be liable for nonpriority taxes arising from the corporation's
prepetition fraud, failure to file a return, or failure to file a timely return, since the creditors who take over the
reorganized company should not bear the burden of acts for which the creditors were not at fault.

Paragraph (3) specifies that the debtor is not discharged by the confirmation of a plan if the plan is a
liquidating plan and if the debtor would be denied discharge in a liquidation case under section 727.
Specifically, if all or substantially all of the distribution under the plan is of all or substantially all of the
property of the estate or the proceeds of it, if the business, if any, of the debtor does not continue, and if the
debtor would be denied a discharge under section 727 (such as if the debtor were not an individual or if he had
committed an act that would lead to a denial of discharge), the chapter 11 discharge is not granted.

Paragraph (4) authorizes the court to approve a waiver of discharge by the debtor.

HOUSE REPORT NO. 95-595

Paragraph (2) [of subscc. (d)] makes applicable to an individual debtor the general exceptions to discharge
that are enumerated in section 523(a} of the bankruptcy code.

AMENDMENTS
2010—Subsec. (A)(5)B)(ii). Pub. L. 111-327, §2(a)(36)(A), added cl. (iii).
Subsec. (d}(5)(C). Pub. L. 111-327, §2(a)(36)(B), substituted "the court may grant a discharge if," for
"unless" in introductory provisions and inserted concluding provisions.
2005—Subsec. (d)(2). Pub. L. 109-8, §321(d)(1), substituted "A discharge under this chapter does not
discharge a debtor who is an individual" for "The confirmation of a plan does not discharge an individual




debtor".

Subsec. (d)(5). Pub. L. 109-8, §321(d)(2), added par. (5).

Subsec. (d)(5)(C). Pub. L. 109-8, §330(b), added subpar. (C).

Subsec. (d)(6). Pub. L. 109--8, §708, added par. (6).

1984—Subsec. (a). Pub, L. 98-353, §513(a), substituted "any creditor, equity security holder, or general
partner in" for "any creditor or equity security holder of, or general partner in,".

Subsec. (c). Pub. L. 98-353, §513(b), amended subsec. (¢) generally. Prior to amendment, subsec. {¢) read
as follows: "After confirmation of a plan, the property dealt with by the plan is free and clear of all claims and
interests of creditors, of equity security holders, and of general partners in the debtor, except as otherwise
provided in the plan or in the order confirming the plan."

EFFECTIVE DATE. OF 2005 AMENDMENT

Amendments by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, with amendments by sections 321(d)
and 708 of Pub. L. 109-8 not applicable with respect to cases commenced under this title before such effective
date, except as otherwise provided, and amendment by section 330(b) of Pub. L. 109-8 applicable with
respect to cases commenced under this title on or after Apr. 20, 2005, see section 1501 of Pub. L. 109-8, set
out as a note under section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. I.. 98-353, set out as a note under section 101 of this title.

§1142. Implementation of plan

(a) Notwithstanding any otherwise applicable nonbankruptcy law, rule, or regulation relating to
financial condition, the debtor and any entity organized or to be organized for the purpose of
carrying out the plan shall carry out the plan and shall comply with any orders of the court.

(b) The court may direct the debtor and any other necessary party to execute or deliver or to join in
the execution or delivery of any instrument required to effect a transfer of property dealt with by a
confirmed plan, and to perform any other act, including the satisfaction of any lien, that is necessary
for the consummation of the plan.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2639; Pub. L. 98-353, title I1I, §514(a), (c), (d), July 10,
1984, 98 Stat. 387.)

AMENDMENTS

1984—Pub. L. 98-353, §514(a), substituted "Implementation” for "Execution" in section catchline.
Subsec. (a). Pub. L. 98-353, §514(c), struck out the comma after "shall carry out the plan".
Subsec. (b). Pub. L. 98-353, §514(d), inserted "a" after "by".

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

§1143. Distribution

If a plan requires presentment or surrender of a security or the performance of any other act as a
condition to participation in distribution under the plan, such action shall be taken not later than five
years after the date of the entry of the order of confirmation. Any entity that has not within such time
presented or surrendered such entity's security or taken any such other action that the plan requires
may not participate in distribution under the plan.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2639.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 1143 fixes a 5-year limitation on presentment or surrender of securities or the performance of any
other act that is a condition to participation in distribution under the plan, The 5 years runs from the date of the
entry of the order of confirmation. Any entity that does not take the appropriate action with the 5-year period
is barred from participation in the distribution under the plan.




§1144. Revocation of an order of confirmation
On request of a party in interest at any time before 180 days after the date of the entry of the order
of confirmation, and after notice and a hearing, the court may revoke such order if and only if such
order was procured by fraud. An order under this section revoking an order of confirmation shall—
(1) contain such provisions as are necessary to protect any entity acquiring rights in good faith
reliance on the order of confirmation; and
(2) revoke the discharge of the debtor.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2639; Pub. L. 98-353, title III, §515, July 10, 1984, 98 Stat.
387))

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

If an order of confirmation was procured by fraud, then the court may revoke the order on request of a party
in interest if the request is made before 180 days after the date of the entry of the order of confirmation. The
order revoking the order of confirmation must revoke the discharge of the debtor, and contain such provisions
as are necessary to protect any entity acquiring rights in good faith reliance on the order of confirmation.

AMENDMENTS
1984—Pub. L. 98-353 inserted "if and only" after "revoke such order”.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98353, set out as a note under section 101 of this title.

§1145. Exemption from securities laws
(a) Except with respect to an entity that is an underwriter as defined in subsection (b} of this
section, section 5 of the Securities Act of 1933 and any State or local law requiring registration for
offer or sale of a security or registration or licensing of an issuer of, underwriter of, or broker or
dealer in, a security do not apply to—
(1) the offer or sale under a plan of a security of the debtor, of an affiliate participating in a joint
plan with the debtor, or of a successor to the debtor under the plan—
(A) in exchange for a claim against, an interest in, or a claim for an administrative expense in
the case concerning, the debtor or such affiliate; or
(B) principally in such exchange and partly for cash or property;

(2) the offer of a security through any warrant, option, right to subscribe, or conversion
privilege that was sold in the manner specified in paragraph (1) of this subsection, or the sale of a
security upon the exercise of such a warrant, option, right, or privilege;

(3) the offer or sale, other than under a plan, of a security of an issuer other than the debtor or an
affiliate, if—

(A) such security was owned by the debtor on the date of the filing of the petition;
(B) the issuer of such security is—

(i) required to file reports under section 13 or 15(d) of the Securities Exchange Act of
1934; and

(ii) in compliance with the disclosure and reporting provision of such applicable section;
and

(C) such offer or sale is of securities that do not exceed—

(i) during the two-year period immediately following the date of the filing of the petition,
four percent of the securities of such class outstanding on such date; and

(ii) during any 180-day period following such two-year period, one percent of the
securities outstanding at the beginning of such 180-day period; or

(4) a transaction by a stockbroker in a security that is executed after a transaction of a kind
specified in paragraph (1) or (2) of this subsection in such security and before the expiration of 40




days after the first date on which such security was bona fide offered to the public by the issuer or
by or through an underwriter, if such stockbroker provides, at the time of or before such
transaction by such stockbroker, a disclosure statement approved under section 1125 of this title,
and, if the court orders, information supplementing such disclosure statement.

(b)(1) Except as provided in paragraph (2) of this subsection and except with respect to ordinary
trading transactions of an entity that is not an issuer, an entity is an underwriter under section
2(a)(11) of the Securities Act of 1933, if such entity—

(A) purchases a claim against, interest in, or claim for an administrative expense in the case
concerning, the debtor, if such purchase is with a view to distribution of any security received or
to be received in exchange for such a claim or interest;

(B) offers to sell securities offered or sold under the plan for the holders of such securities;

(C) offers to buy securities offered or sold under the plan from the holders of such securities, if
such offer to buy is—

(i) with a view to distribution of such securities; and _
(ii) under an agreement made in connection with the plan, with the consummation of the plan,
or with the offer or sale of securities under the plan; or

(D) is an issuer, as used in such section 2(a)(11), with respect to such securities.

(2) An entity is not an underwriter under section 2(a)(11) of the Securities Act of 1933 or under
paragraph (1) of this subsection with respect to an agreement that provides only for—

(A)(i) the matching or combining of fractional interests in securities offered or sold under the
plan into whole interests; or

(ii) the purchase or sale of such fractional interests from or to entities receiving such fractional
interests under the plan; or

(B) the purchase or sale for such entities of such fractional or whole interests as are necessary to
adjust for any remaining fractional interests after such matching.

(3) An entity other than an entity of the kind specified in paragraph (1) of this subsection is not an
underwriter under section 2(a)(11) of the Securities Act of 1933 with respect to any securities offered
or sold to such entity in the manner specified in subsection (a)(1) of this section.

(c) An offer or sale of securities of the kind and in the manner specified under subsection (a}(1) of
this section is deemed to be a public offering.

(d) The Trust Indenture Act of 1939 does not apply to a note issued under the plan that matures
not later than one year after the effective date of the plan.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2639; Pub. L. 98-353, title 111, §516, July 10, 1984, 98 Stat.
387: Pub. L. 103394, title V, §501(d)(33), Oct. 22, 1994, 108 Stat. 4146; Pub. L. 111-327,
§2(2)(37), Dec. 22, 2010, 124 Stat. 3561.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 1145 of the House amendment deletes a provision contained in section 1145(a)(1) of the House bill
in favor of a more adequate provision contained in section 364(f) of the House amendment. In addition,
section 1145(d) has been added to indicate that the Trust Indenture Act [15 U.S.C. 77aaa et seq.] does not
apply to a commercial note issued under a plan, if the note matures not later than 1 year after the effective date
of the plan. Some commercial notes receive such an exemption under 304(a)(4) of the Trust Indenture Act of
1939 (15 U.S8.C. §77ddd(a)(4)) and others may receive protection by incorporation by reference into the Trust
Indenture Act of securities exempt under section 3a(3), (7), (9), or (10) of the Securitics Act of 1933 [15
U.8.C. 77c(a)(3), (), (%), (10)].

In light of the amendments made to the Securities Act of 1933 [15 U.S.C. 77a et seq.] in title III of the
House amendment to H.R. 8200, a specific exemption from the Trust Indenture Act [15 U.8.C. 77aaa et seq.]
is required in order to create certainty regarding plans of reorganization. Section 1145(d) is not intended to
imply that commercial notes issued under a plan that matures more than 1 year afier the effective date of the
plan are automatically covered by the Trust Indenture Act of 1939 since such notes may fall within another
exemption thereto.

One other point with respect to Section 1145 deserves comment. Section 1145(a)(3) grants a debtor in
possession or trustee in chapter 11 an extremely narrow portfolio security exemption from section 5 of the




Securities Act of 1933 [15 U.S.C. 77¢] or any comparable State law. The provision was considered by
Congress and adopted after much study. The exemption is reasonable and is more restrictive than comparable
provisions under the Securities Act [15 U.S.C. 77a et seq.] relating to the estates of decedents. Subsequent to
passage of H.R. 8200 by the House of Representatives, the Securities and Exchange Commission promulgated
Rule 148 to treat with this problem under existing law. Members of Congress received opinions from
attorneys indicating dissatisfaction with the Commission's rule although the rule has been amended, the
ultimate limitation of 1 percent promulgated by the Commission is wholly unacceptable.

The Commission rule would permit a trustee or debtor in possession to distribute securities at the rate of 1
percent every 6 months. Section 1145(a)(3) permits the trustee to distribute 4 percent of the securities during
the 2-year period immediately following the date of the filing of the petition. In addition, the security must be
of a reporting company under section 13 of the Securities and Exchange Act of 1934 {15 U.S.C. 78m], and
must be in compliance with all applicable requirements for the continuing of trading in the security on the date
that the trustee offers or sells the security.

With these safeguards the trustee or debtor in possession should be able to distribute 4 percent of the
securities of a class at any time during the 2-year period immediately following the date of the filing of the
petition in the interests of cxpediting bankruptcy administration. The same rationale that applies in
expeditiously terminating decedents' estates applies no less to an estate under title 11.

SENATE REPORT NO. 95-989

This section, derived from similar provisions found in sections 264, 393, and 518 of the Bankruptcy Act
[sections 664, 793, and 918 of former title 1], provides a limited exemption from the securities laws for
securities issued under a plan of reorganization and for certain other securities. Subsection (a) exempts from
the requirements of section 5 of the Securities Act of 1933 [15 U.S.C. 77e] and from any State or local law
requiring registration or licensing of an issuer of, underwriter of, or broker or dealer in, a security, the offer or
sale of certain securities.

Paragraph (1) of subsection (z) exempts the offer or sale under section 364 of any security that is not an
equity security or convertible into an equity security. This paragraph is designed to facilitate the issuance of
certificates of indebtedness, and should be read in light of the amendment made in section 306 of title Il to
section 3(a)(7) of the 1933 act [15 U.8.C. 77c(a)(7)].

Paragraph (2) of subsection (a) exempts the offer or sale of any security of the debtor, a successor (o the
debtor, or an affiliate in a joint plan, distributed under a plan if such security is exchanged in principal part for
securities of the debtor or for allowed claims or administrative expenses. This exemption is carried over from
present law, except as to administrative claims, but is limited to prevent distribution of securities to other than
claim holders or equity security holders of the debtor or the estate.

Paragraph (3) of subsection (a) exempts the offer or sale of any security that arises from the exercise of a
subscription right or from the exercise of a conversion privilege when such subscription right or conversion
privilege was issued under a plan. This exemption is necessary in order to enhance the marketability of
subscription rights or conversion privileges, including warrants, offered or sold under a plan. This is present
law.

Paragraph (4) of subsection (a) exempts sales of portfolio securities, excluding securities of the debtor or its
affiliate, owned by the debtor on the date of the filing of the petition. The purpose of this exemption is to
allow the debtor or trustee to sell or distribute, without allowing manipulation schemes, restricted portfolio
securities held or acquired by the debtor. Subparagraph (B) of section 1145(a)(4} limits the exemption to
securities of a company that is required to file reports under section 13 of the Securities Act [15 U.S.C. 78m]
and that is in compliance with all requirements for the continuance of trading those securitics. This limitation
effectively prevents selling into the market "cats and dogs" of a nonreporting company. Subparagraph (C)
places a limitation on the amount of restricted securities that may be distributed. During the case, the trustee
may sell up to 4 percent of cach class of restricted securities at any time during the first 2 years and 1 percent
during any 180-day period thercafter. This relaxation of the resale rules for debtors in holding restricted
securities is similar to but less extensive than the relaxation in SEC Rule 114(c)(3)(v) for the estates of
deceased holders of securities.

Paragraph (5) contains an exemption for brokers and dealers (stockbrokers, as defined in title 11) akin to the
exemption provided by section 4(3)(A) of the Securities Act of 1933 [15 U.S8.C. 77d(3)(A)). Instead of being
required to supply a prospectus, however, the stockbroker is required to supply the approved disclosure
statement, and if the court orders, information supplementing the disclosure statement. Under present law, the
stockholder is not required to supply anything.

Subsection (b) is new. The subsection should be read in light of the amendment in section 306 of title III to
the 1933 act [15 U.S.C. 77¢(a)(7), (9), (10)]. It specifies the standards under which a creditor, equity security
holder, or other entity acquiring securities under the plan may resell them. The Securities Act places
limitations on sales by underwriters. This subsection defines who is an underwriter, and thus restricted, and
who is free to resell. Paragraph (1) enumerates real underwriters that participate in a classical underwriting. A
person is an underwriter if he purchases a claim against, interest in, or claim for an administrative expense in



the case concerning, the debtor, with a view to distribution or interest. This provision covers the purchase of a
certificate of indebtedness issued under proposed 11 U.S.C. 364 and purchased from the debtor, if the
purchase of the certificate was with a view to distribution.

A person is also an underwriter if he offers to sell securities offered or sold under the plan for the holders of
such securities, or offers to buy securities offered or sold under the plan from the holders of such securities, if
the offer to buy is with a view to distribution of the securities and under an agreement made in connection
with the plan with the consummation of the plan or with the offer or sale of securities under the plan. Finally,
a person is an underwriter if he is an issuer, as used in section 2(11) of the Securities Act of 1933 {15 U.S.C.
770(11)].

Paragraph {2) of subsection (b) exempts from the definition of underwriter any entity to the extent that any
agreement that would bring the entity under the definition in paragraph (1) provides only for the matching
combination of fractional interests in the covered securities or the purchase or sale of fractional interests. This
paragraph and paragraph (1) are modeled after former rule 133 of the Securities and Exchange Commission.

Paragraph (3) specifies that if an entity is not an underwriter under the provisions of paragraph (1), as
limited by paragraph (2), then the entity is not an underwriter for the purposes of the Securities Act of 1933
[15 U.S.C. 77a et seq.] with respect to the covered securities, that is, those offered or sold in an exempt
transaction specified in subsection (a)(2). This makes clear that the current definition of underwriter in section
2(11) of the Securities Act of 1933 [15 U.S.C. 77b(11)] does not apply to such a creditor. The definition in
that section technically applies to any person that purchases securities with "a view to distribution." If literally
applied, it would prevent any creditor in a bankruptcy case from selling securities received without filing a
registration statement or finding another exemption.

Subsection (b) is a first run transaction exemption and does not exempt a creditor that, for example, some
years later becomes an underwriter by reacquiring securities originally issued under a plan.

Subsection (c) makes an offer or sale of securities under the plan in an exempt transaction (as specified in
subsection (a)(2)) a public offering, in order to prevent characterization of the distribution as a "private
placement" which would result in restrictions, under rule 144 of the SEC, on the resale of the securities.

REFERENCES IN TEXT

Section 5 of the Securities Act of 1933, referred to in subsec. (a), is classified to section 77¢ of Title 15,
Commerce and Trade.

Sections 13 and 15(d) of the Securities Exchange Act of 1934, referred to in subsec. (a}(3)(B)(1), are
classified to sections 78m and 780(d), respectively, of Title 15, Commerce and Trade.

The Trust Indenture Act of 1939, referred to in subsec. (d), is title III of act May 27, 1933, ch. 38, as added
Aug. 3, 1939, ch. 411, 53 Stat. 1149, as amended, which is classified generally to subchapter I11 (§77aaa et
seq.) of chapter 2A of Title 15, Comumerce and Trade. For complete classification of this Act to the Code, see
section 77aaa of Title 15 and Tables.

AMENDMENTS

2010—Subsec. (b). Pub. L. 111-327 substituted "2(a)(11)" for "2(11)" wherever appearing.

1994—Subsec. (a). Pub. L. 103-394, §501(d)(33)(A), in introductory provisions struck out "(15 U.S.C.
77e)" after "Act of 1933" and substituted "do not apply" for "does not apply" and in par. (3)(B)(i) struck out
"(15U.8.C. 78m or 780(d))" after "Act of 1934",

Subsec. (b)(1). Pub. L. 103-394, §501(d)(33)(B), struck out "(15 U.S.C. 77b(11))" after "Act of 1933".

Subsec. (d). Pub, L. 103-394, §501(d)(33)(C), struck out "(15 U.S.C. 77aaa et seq.)" after "Act of 1939".

1984—Subsec. (a)(3)(B)(i). Pub. L. 98-353, §516(a)(1), inserted "or 15(d)" after "13", and "or 780(d)" after
"78m"

Subsec. (a)(3)(B)(ii). Pub. L. 98-353, §516(a)}(2), amended cl. (ii) generally. Prior to amendment, cl. (ii)
read as follows: "in compliance with all applicable requirements for the continuance of trading in such
security on the date of such offer or sale; and".

Subsec. (a)(4). Pub. L. 98-353, §516(a)(3), substituted "stockbroker" for "stockholder" in two places.

Subsec. (b)(1). Pub. L. 98-353, §516(b)(1), inserted "and except with respect to ordinary trading
transactions of an entity that is not an issuer”.

Subsec. (b)(1)(C). Pub. L. 98-353, §516(b)(2), substituted "from" for "for".

Subsec. (b)(2)(A)(). Pub. L. 98-353, §516(b)(3), substituted "or combining" for ""combination",

Subsec. (b)(2)(A)(i). Pub. L. 98-353, §516(b)(4), substituted "from or to" for "among".

Subsec. (d). Pub. L. 98-353, §516(c), struck out "commercial" before "note".

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT




Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a} of Pub. L. 98-353, set out as a note under section 10] of this title.

§1146. Special tax provisions

(a) The issuance, transfer, or exchange of a security, or the making or delivery of an instrument of
transfer under a plan confirmed under section 1129 of this title, may not be taxed under any law
imposing a stamp tax or similar tax. '

{(b) The court may authorize the proponent of a plan to request a determination, limited to
questions of law, by a State or local governmental unit charged with responsibility for collection or
determination of a tax on or measured by income, of the tax effects, under section 346 of this title
and under the law imposing such tax, of the plan. In the event of an actual controversy, the court may
declare such effects after the earlier of —

(1) the date on which such governmental unit fesponds to the request under this subsection; or
(2) 270 days after such request.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2641; Pub. L. 98-353, title 11, §517, July 10, 1984, 98 Stat.
388; Pub. L. 109-8, title VIL, §719(b)(3), Apr. 20, 2003, 119 Stat. 133.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 1146 of the House amendment represents a compromise between the House bill and Senate
amendment. . i

Special tax provisions: reorganization: The House bill provided rules on the effect of bankruptcy on the
taxable year of the debtor and on tax return filing requirements for State and local taxes only. The House bill
also exempted from State or local stamp taxes the issuance, transfer, or exchange of a security, or the making
or delivery of an instrument of transfer under a plan. The House bill also authorized the bankruptcy court to
declare the tax effects of a reorganization plan after the proponent of the plan had requested a ruling from
State or local tax authority and either had received an unfavorable ruling or the tax authority had not issued a
ruling within 270 days.

The Senate amendment deleted the rules concerning the taxable years of the debtor and tax return filing
requirements since the Federal rules were to be considered in the next Congress. It broadened the rule
exempting transfers of securities to include Federal stamp or similar taxes, if any. In addition, the Senate
‘amendment deleted the provision which permitted the bankruptcy court to determine the tax effects of a plan.

The House amendment retains the State and local rules in the House bill with one modification. Under the
~ House amendment, the power of the bankruptcy court to declare the tax effects of the plan is limited to issues
of law and not to questions of fact such as the allowance of specific deductions. Thus, the bankruptcy court
could declare whether the reorganization qualified for taxfree status under State or local tax rules, but it could
not declare the dollar amount of any tax attributes that survive the reorganization.

SENATE REPORT NO. 95-989

Section 1146 provides special tax rules applicable to Title 11 reorganizations. Subsection (a) provides that
the taxable period of an individual debtor terminates on the date of the order for relief, unless the case has
been converted into a reorganization from a liquidation proceeding.

Subsection (b) requires the trustee of the estate of an individual debtor in a reorganization to file a tax return
for each taxable period while the case is pending after the order for relief. For corporations in chapter 11, the
trustee is required to file the tax returns due while the case is pending (sec. 346(c){2)).

Subsection (c) exempts from Federal, State, or local stamp taxes the issuance, transfer, or exchange of a
security, or the making or delivery of an instrument of transfer under a plan. This subsection is derived from
section 267 of the present Bankruptcy Act [section 667 of former title 111,

Subsection (d) permits the court to authorize the proponent of a reorganization plan to request from the
Internal Revenue Service (or State or local tax authority) an advance ruling on the tax effects of the proposed
plan. If a ruling is not obtained within 270 days after the request was made, or if a ruling is obtained but the
proponent of the plan disagrees with the ruling, the bankruptcy court may resolve the dispute and determine
the tax effects of the proposed plan,

Subsection (e) provides that prepetition taxes which are nondischargeable in a reorganization, and all taxes
arising during the administration period of the case, may be assessed and collected from the debtor or the
debtor's successor in a reorganization (see sec. 505(c) of the bill).

HOUSE REPORT NO. 95-595
Section 1146 of'title 11 specifies five subsections which embody special tax provisions that apply in a case




under chapter 11 of title 11. Subsection (a) indicates that the tax year of an individual debtor terminates on the
date of the order for relief under chapter 11. Termination of the taxable year of the debtor cornmences the tax
period of the estate. If the case was converted from chapter 7 of title 11 then the estate is created as a separate
taxable entity dating from the order for relicf under chapter 7. If multiple conversion of the case occurs, then
the estate is treated as a separate taxable entity on the date of the order for relief under the first chapter under
which the estate is a separate taxable entity.

Subsection (d) permits the court to authorize the proponent of a plan to request a taxing authority to declare
the tax effects of such plan. In the event of an actual controversy, the court may declare the tax effects of the
plan of reorganization at any time after the earlier of action by such taxing authority or 270 days after the
request. Such a declaration, unless appealed, becomes a final judgment and binds any tax authority that was
requested by the proponent to determine the tax effects of the plan,

AMENDMENTS

2005—Pub. L. 1098 redesignated subsecs. (c) and (d) as (a) and (b), respectively, and struck out former
subsecs. (a) and (b) which read as follows; |

"(a) For the purposes of any State or local law imposing a tax on or measured by income, the taxable period
of a debtor that is an individual shall terminate on the date of the order for relief under this chapter, unless the
case was converted under section 706 of this title.

"(b) The trustee shall make a State or local tax return of income for the estate of an individual debtor in a
case under this chapter for each taxable period after the order for relief under this chapter during which the
case is pending.” ‘

1984—Subsec. (c). Pub. L. 98-353, §517(a), struck out "State or local" before "law imposing a stamp tax".

Subsec. (d)(1). Pub. L. 98-353, §517(b), substituted "or" for "and".

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title. :

SUBCHAPTER IV—RAILROAD REORGANIZATION

§1161. Inapplicability of other sections

Sections 341, 343, 1102(a)(1), 1104, 1105, 1107, 1129(a)(7), and 1129(c) of this title do not apply
in a case concerning a railroad.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2641.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

This section makes inapplicable sections of the bill which are either inappropriate in railroad
reorganizations, or relate to matters which are otherwise dealt with in subchapter TV,

§1162. Definition

In this subchapter, "Board" means the "Surface Transportation Board".
(Added Pub. L. 104-88, title III, §302(1), Dec. 29, 1995, 109 Stat. 943.)

PRIOR PROVISIONS

A prior section 1162, Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2641, defined "Commission", prior to repeal
by Pub. L. 104-88, title I1I, §302(1), Dec. 29, 1995, 109 Stat. 943.

EFFECTIVE DATE
Section effective Jan. 1, 1996, see section 2 of Pub. L. 10488, set out as a note under section 701 of Title




49, Transportation.

§1163. Appointment of trustee
As soon as practicable after the order for relief the Secretary of Transportation shall submit a list

of five disinterested persons that are qualified and willing to serve as trustees in the case. The United

States trustee shall appoint one of such persons to serve as trustee in the case.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2641; Pub. L. 99-554, title II, §226, Oct. 27, 1986, 100 Stat.
3102.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 1163 of the House amendment represents a compromise between the House bill and Senate
amendment with respect to the appointment of a trustee in a railroad reorganization. As soon as practicable
after the order for relief, the Secretary of Transportation is required to submit a list of five disinterested
persons who are qualified to serve as trustee and the court will than appoint one trustee from the list to serve
as trustee in the case.

The House amendment deletes section 1163 of the Senate amendment in order to cover intrastate railroads
in a case under subchapter IV of chapter 11. The bill does not confer jurisdiction on the Interstate Commerce
Commission with respect to intrastate railroads.

SENATE REPORT NO. 95-989

[Section 1166 (enacted as section 1163)] Requires the court to appoint a trustee in every case. Since the
trustee may employ whatever help he needs, multiple trusteeships are unnecessary and add to the cost of
administration. The present requirement of section 77(c)(1) [section 205(c)(1) of former title 11] that the
trustee be approved by the Interstate Commerce Commission is unnecessary, since the trustee will be selected
either from the panel established under section 606(f) of title 28, or someone certified by the Director of the
Administrative Office of the United States Courts as qualified to become a member of that panel.

HOUSE REPORT NO. 95-595

[Section 1162] This section [enacted as section 1163] requires the appointment of an independent trustee in
a railroad reorganization case. The court may appoint one or more disinterested persons to serve as trustec n
the case.

AMENDMENTS

1986—Pub. I.. 99-554 amended section generally, substituting "relief the Secretary” for "relief, the
Secretary" and "The United States trustee shall appoint" for "The court shall appoint”.

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by Pub. L. 99-554 dependent upon the judicial district
involved, see section 302(d), () of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

§1164. Right to be heard

The Board, the Department of Transportation, and any State or local commission having
regulatory jurisdiction over the debtor may raise and may appear and be heard on any issue in a case
under this chapter, but may not appeal from any judgment, order, or decree entered in the case.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2641; Pub. L. 104-88, title ITI, §302(2), Dec. 29, 1995, 109
Stat. 943.) -

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 1164 of the Senate amendment is deleted as a matter to be left to the Rules of Bankruptcy
Procedure. It is anticipated that the rules will require a petition in a railroad reorganization to be filed with the
Interstate Commerce Commission and the Secretary of Transportation in a case concerning an interstate
railroad.

Section 1164 of the House amendment is derived from section 1163 of the House bill. The section makes
clear that the Interstate Commerce Commission, the Department of Transportation, and any State or local



commission having regulatory jurisdiction over the debtor may raise and appear and be heard on any issue in a
case under subchapter IV of chapter 11, but may not appeal from any judgment, order, or decree in. the case.
As under section 1109 of title 11, such intervening parties are not parties in interest.

HOUSE REPORT NO. 95-595

[Section 1163] This section [enacted as section 1164] gives the same right to raise, and appear and be heard
on, any issue in a railroad reorganization case to the Interstate Commerce Commission, the Department of
Transportation, and any State or local commission having regulatory jurisdiction over the debtor as is given to
the SEC and indenture trustees under section 1109 in ordinary reorganization cases. The right of appeal is
denied the ICC, the Department of Transportation, and State and local regulatory agencies, the same as it is
denied the SEC.

AMENDMENTS
1995—Pub. L. 104--88 substituted "Board" for "Commission".

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-88 effective Jan. 1, 1996, see section 2 of Pub. L. 104-88, set out as an
Effective Date note under section 701 of Title 49, Transportation,

§1165. Protection of the public interest

In applying sections 1166, 1167, 1169, 1170, 1171, 1172, 1173, and 1174 of this title, the court
and the trustee shall consider the public interest in addition to the interests of the debtor, creditors,
and equity security holders.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2641.)
HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS
Section 1165 of the House amendment represents a modification of sections 1165 and 1167 of the Senate
amendment requiring the court and the trustec to consider the broad, general public interest in addition to the
interests of the debtor, creditors, and equity security holders in applying specific sections of the subchapter.

SENATE REPORT NO. 95-989

Section 1165 requires the court, in consideration of the relief to be granted upon the filing of an involuntary
petition, to take into account the "public interest" in the preservation of the debtor’s rail service. This is an
important factor in railroad reorganization, which distinguishes them from other business reorganizations.
Hence, this section modifies the provisions in sections 303 and 305 that govern generally when the business of
a debtor may continue to operate, when relief under the Act sought should be granted, and when the petition
should be dismissed.

Section 1167 [enacted as section 1165] imposes on the trustee the obligations, in addition to his other duties
and responsibilities, to take into account the "public interest" in the preservation of the debtor's rail service.

§1166. Effect of subtitle IV of title 49 and of Federal, State, or local regulations

Except with respect to abandonment under section 1170 of this title, or merger, modification of the
financial structure of the debtor, or issuance or sale of securities under a plan, the trustee and the
debtor are subject to the provisions of subtitle TV of title 49 that are applicable to railroads, and the
trustee is subject to orders of any Federal, State, or local regulatory body to the same extent as the
debtor would be if a petition commencing the case under this chapter had not been filed, but—

(1) any such order that would require the expenditure, or the incurring of an obligation for the
expenditure, of money from the estate is not effective unless approved by the court; and

(2) the provisions of this chapter are subject to section 601(b) of the Regional Rail
Reorganization Act of 1973.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2642; Pub. L. 97449, §5(a)(2), Jan. 12, 1983, 96 Stat. 2442;
Pub. L. 98-353, title I1L, §518, July 10, 1984, 98 Stat. 388; Pub. L. 103-394, title V, §501(d)(34),
Oct. 22, 1994, 108 Stat. 4146.)

HISTORICAL AND REVISION NOTES




LEGISLATIVE STATEMENTS

Section 1166 of the House amendment is derived from sections 1164 and 1165 of the House bill. An
alternative proposal contained in section 1168(1) of the Senate bill is rejected as violative of the principle of
equal treatment of all creditors under title 11.

SENATE REPORT NO. 95-989

Section 1168 [enacted as section 1166] makes the trustee subject to the Interstate Commerce Act 49 U.8.C.
10101 et seq.] and to lawful orders of the Interstate Commerce Commission, the U.S. Department of
Transportation, and State and regulatory bodies. The approval of the court is required, however, if the order
requires the expenditure of money or the incurring of an expenditure other than the payment of certain
interline accounts. The limitation of "lawful orders” of State commissions to those involving "safety, location
of tracks, and terminal facilities,” which is contained in present section 77(c)(2) [section 205(c)(2} of former
title 11], is eliminated.

Subsection (1) further provides that the debtor must zay m cash all amounts owed other carriers for current
balances owed for interline freight, passenger and per diem, including incentive per diem, for periods both
prior and subsequent to the filing of the petition, without the necessity of court approval.

Subsection (2) makes the provisions of the chapter subject to section 601(b) of the Regional Rail
Reorganization Act [45 U.S.C. 791(b)], which excludes the Interstate Commerce Commission from any
participation in the reorganization of certain northeast railroads that have transferred their rail properties to
Consolidated Rail Corporation (Conrail).

HOUSE REPORT NO. 95-595

Section 1164 [enacted as section 1166] makes the debtor railroad subject to the provisions of the Interstate
Commerce Act [49 U.S.C. 10101 et seq.] that are applicable to railroads, and the trustee subject to the orders
of the Interstate Commerce Commission to the same extent as the debtor would have been if the case had not
been commenced. There are several exceptions. The section does not apply with respect to abandonment of
rail lines, which is provided for under section 1169, or with respect to merger under a plan, modification of the
financial structure of the debtor by reason of the plan, or the issuance or sale of securities under a plan.
Further, the orders of the ICC are not effective if the order would require the expenditure or the incurring of
an obligation for the expenditure of money from the estate, unless approved by the court, and the provisions of
this chapter are subject to section 601(b) of the Regional Rail Reorganization Act of 1973 [45 U.S.C. 791(b}].

[Section 1165 (enacted as section 1166)] The same rules apply with respect to Federal, State, or local
regulations. The trustee is subject to the orders of a Federal, State, or local regulatory body to the same extent
as the debtor would be if the case had not been commenced. However, any order that would require the
expenditure, or the incurring of an obligation for the expenditure, of money is not effective under [until]
approved by the court.

REFERENCES IN TEXT

Section 601(b) of the Regional Rail Reorganization Act of 1973, referred to in par. (2), is classified to
section 791(b) of Title 45, Railroads.

AMENDMENTS

1994 Par. (2). Pub. L. 103-394 struck out "(45 U.S.C. 791(b))" after "Act of 1973".

1984—Pub. L. 98-353 directed substitution of "subtitle IV of title 49" for "the Interstate Commerce Act (49
U.S.C. 1 et seq.)", which substitution had previously been made by Pub. L. 97-449.

1983—Pub. L. 97-449 substituted "subtitle IV of title 49" for "Interstate Commerce Act” in section
catchline, and "subtitle IV of title 49" for "the Interstate Commerce Act (49 U.S.C. 1 et seq.)" in text.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of this title.

§1167. Collective bargaining agreements

Notwithstanding section 365 of this title, neither the court nor the trustee may change the wages or
working conditions of employees of the debtor established by a collective bargaining agreement that
is subject to the Railway Labor Act except in accordance with section 6 of such Act.

(Pub. L. 95- 598, Nov. 6, 1978, 92 Stat. 2642; Pub. L. 103-394, title V, §501(d)(35), Oct. 22, 1994,
108 Stat. 4146.)

HISTORICAL AND REVISION NOTES




SENATE REPORT NO. 95-989

Section 1176 [enacted as section 1167] is derived from present section 77(n) [section 205(n) of former title
11]. It provides that notwithstanding the general section governing the rejection of executory contracts
(section 365), neither the court nor the trustee may change the wages or working conditions of employees of
the debtor established by a collective bargaining agreement that is subject to the Railway Labor Act [45
U.S.C. 151 et seq.], except in accordance with section 6 of that Act [45 U.S.C. 156]. As reported by the
subcommittee this section provided that wages and salaries of rail employees could not be affected by the
trustee, but that work rules could be rejected by the trustee. The reorganization court was given the authority
to review the trustee's decisions and to settle any disputes arising from the rejection. This provision was
withdrawn by the full committee, and hearings will be conducted next year by the Human Resources
Committee in the area of rail labor contracts and the trustee's ability to reject them in a bankruptcy situation.

HOUSE REPORT NO. 95-595

Section 1167 is derived from present section 77(n) [section 205(n) of former title 11]. It provides that
notwithstanding the general section governing the rejection of executory contracts (section 365), neither the
court nor the trustee may change the wages or working conditions of employees of the debtor established by a
collective bargaining agreement that is subject to the Railway Labor Act [45 U.S.C. 151 et seq.], except in
accordance with section 6 of that Act [45 U.S.C. 156]. The subject of railway labor is too delicate and has too
long a history for this code to upset established relationships. The balance has been struck over the years. This
provision continues that balance unchanged.

REFERENCES IN TEXT

The Railway Labor Act, referred to in text, is act May 20, 1926, ch. 347, 44 Stat. 577, as amended, which is
classified principally to chapter 8 (§151 et seq.) of Title 45, Railroads. Section 6 of the Act is classified to
section 156 of Title 45. For complete classification of this Act to the Code, see section 151 of Title 45 and
Tables.

AMENDMENTS

1994—Pub. L. 103-394 struck out "(45 U.8.C. 151 et seq.)" after "Railway Labor Act" and "(45 U.S.C.
156)" after "such Act™.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of this title,

§1168. Rolling stock equipment

(2)(1) The right of a secured party with a security interest in or of a lessor or conditional vendor of
equipment described in paragraph (2) to take possession of such equipment in compliance with an
equipment security agreement, lease, or conditional sale contract, and to enforce any of its other
rights or remedies under such security agreement, lease, or conditional sale contract, to sell, lease, or
otherwise retain or dispose of such equipment, is not limited or otherwise affected by any other
provision of this title or by any power of the court, except that right to take possession and enforce
those other rights and remedies shall be subject to section 362, if— .

(A) before the date that is 60 days after the date of commencement of a case under this chapter,
the trustee, subject to the court's approval, agrees to perform all obligations of the debtor under
such security agreement, lease, or conditional sale contract; and

(B) any default, other than a default of a kind described in section 365(b)(2), under such
security agreement, lease, or conditional sale contract--—

(i) that occurs before the date of commencement of the case and is an event of default
therewith is cured before the expiration of such 60-day period;
(ii) that occurs or becomes an event of default after the date of commencement of the case
and before the expiration of such 60-day period is cured before the later of—
(D) the date that is 30 days after the date of the default or event of the default; or
(IT) the expiration of such 60-day period; and

(iii) that occurs on or after the expiration of such 60-day period is cured in accordance with
the terms of such security agrecment, lease, or conditional sale contract, if cure is permitted




under that agreement, lease, or conditional sale contract.

(2) The equipment described in this paragraph—

(A) is rolling stock equipment or accessorics used on rolling stock equipment, including
superstructures or racks, that is subject to a security interest granted by, leased to, or conditionally
sold to a debtor; and

(B) includes all records and documents relating to such equipment that are required, under the
terms of the security agreement, lease, or conditional sale contract, that is to be surrendered or
returned by the debtor in connection with the surrender or return of such equipment.

(3) Paragraph (1) applies to a secured party, lessor, or conditional vendor acting in its own behalf
or acting as trustee or otherwise in behalf of another party. :

(b) The trustee and the secured party, lessor, or conditional vendor whose right to take possession
is protected under subsection (a) may agree, subject to the court's approval, to extend the 60-day
period specified in subsection (a)(1). :

(c)X(1) In any case under this chapter, the trustee shall immediately surrender and return to a
secured party, lessor, or conditional vendor, described in subsection (a)(1), equipment described in
subsection (a)(2), if at any time after the date of commencement of the case under this chapter such
secured party, lessor, or conditional vendor is entitled pursuant to subsection (a)(1) to take
possession of such equipment and makes a written demand for such possession of the trustee.

(2) At such time as the trustee is required under paragraph (1) to surrender and return equipment
described in subsection (a)(2), any lease of such equipment, and any security agreement or
conditional sale contract relating to such equipment, if such security agreement or conditional sale
contract is an executory contract, shall be deemed rejected.

(d) With respect to equipment first placed in service on or prior to October 22, 1994, for purposes
of this section—

(1) the term "lease” includes any written agreement with respect to which the lessor and the
debtor, as lessee, have expressed in the agreement or in a substantially contemporaneous writing
that the agreement is to be treated as a lease for Federal income tax purposes; and

(2) the term "security interest" means a purchase-money equipment security interest.

() With respect to equipment first placed in service after October 22, 1994, for purposes of this
section, the term "rolling stock equipment” includes rolling stock equipment that is substantially
rebuilt and accessories used on such equipment,

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2642; Pub. L. 98-353, title ITI, §519, July 10, 1984, 98 Stat.
388; Pub. L. 103-394, titie LI, §201(b), Oct. 22, 1994, 108 Stat. 4120; Pub. L. 106-181, title VII,
§744(a), Apr. 5, 2000, 114 Stat. 175.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 1168 of the House amendment incorporates a provision contained in section 1166 of the House bill
instead of the provision contained in section 1175 of the Senate amendment for the reasons stated in
connection with the discussion of section 1110 of the House amendment.

SENATE REPORT NO. 95-989

Section 1175 [enacted as section 1168] continues the protection accorded in present section 77(j) [section
205(j) of former title 11] to the rights of holders of purchase-money equipment security, and of lessors or
conditional vendors of railroad rolling stock, but accords to the trustee a limited period within which to
assume the debtor's obligation and to cure any defaults. The rights of such lenders are not affected by the
automatic stay and related provisions of sections 362 and 363, or by any power of the court, unless (1) within
60 days after the commencement of the case (or such longer period as may be agreed to by the secured party,
lessor or conditional vendor) the trustees, with the approval of the court, agrees to perform all of the debtor's
obligations under the security agreement, lease or conditional sale contract, and (2} all defaults are cured
within the 60-day period. Defaults described in section 365(b)(2)——defaults which are breaches of provisions
relating to the insolvency or financial condition of the debtor, or the commencement of a case under this title,
or the appointment of a trustee—are for obvious reasons, cxcepted.

HOUSE REPORT NO. 95-595



[Section 1166] This section [enacted as section 1168], derived with changes from the last sentence of
present section 77(j) [section 205(j) of former title 11], protects the interests of rolling stock equipment
financers, while providing the trustee with some opportunity to cure defaults, agree to make payments, and
retain and use the equipment. The provision is parallel to section 1110, concerning aircraft equipment and
vessels.

AMENDMENTS

2000—Pub. L. 106=181 amended section catchline and text generally, substituting present provisions
consisting of subsecs. (a) to (e) for former subsecs. (a) to (d) which contained somewhat similar provisions.

1994 Pub. L. 103—-394 amended section generally. Prior to amendment, section read as follows:

"(a) The right of a secured party with a purchase-money equipment security interest in, or of a lessor or
conditional vendor of, whether as trustee or otherwise, rolling stock equipment or accessories used on such

- equipment, including superstructures and racks, that are subject to a purchase-money equipment security
interest granted by, leased to, or conditionally sold to, the debtor to take possession of such equipment in
compliance with the provisions of a purchase-money equipment security agreemernt, lease, or conditional sale
contract, as the case may be, 18 Mot afiew.> ! 7 cection 362 or 363 of thic title or ™~~~ nnwer of the court to
enjoin such taking of possession, unless—

- (1) before 60 days after the date of the commencement of a case under this chapter, the trustee.
subject to the court's approval, agrees to perform all obligations of the debtor under such security
agreement, lease, or conditional sale contract, as the case may be; and

"(2) any default, other than a default of a kind specified in section 365(b)(2) of this title, under such
security agreement, lease, or conditional sale contract, as the case may be-—
™(A) that occurred before such date and is an event of default therewith is cured before the
expiration of such 60-day period; and
"(B) that occurs or becomes an event of default after such date is cured before the later of—
"(i) 30 days after the date of such default or event of default; and
"(ii) the expiration of such 60-day period.

"(b) The trustee and the secured party, lessor, or conditional vendor, as the case may be, whose right to take
possession is protected under subsection (a) of this section, may agree, subject to the court's approval, to
extend the 60-day period specified in subsection (a)(1) of this section.”

1984—Subsec. (b). Pub. L. 98-353 inserted a comma afier "approval”.

EFFECTIVE DATE OF 2000 AMENDMENT

Amendment by Pub. L. 106-181 applicable only to fiscal years beginning after Sept. 30, 1999, see section 3
of Pub. L. 106-181, set out as a note under section 106 of Title 49, Transportation.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, sec section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

§1169. Effect of rejection of lease of railroad line

(a) Except as provided in subsection (b) of this section, if a lease of a line of railroad under which
the debtor is the lessee is rejected under section 365 of this title, and if the trustee, within such time
as the court fixes, and with the court's approval, elects not to operate the leased line, the lessor under
such lease, after such approval, shall operate the line.

(b) If operation of such line by such lessor is impracticable or contrary to the public interest, the
court, on request of such lessor, and after notice and a hearing, shall order the trustee to continue
operation of such line for the account of such lessor until abandonment is ordered under section 1170
of this title, or until such operation is otherwise lawfully terminated, whichever occurs first.

(c¢) During any such operation, such lessor is deemed a carrier subject to the provisions of subtitle
TV of title 49 that are applicable to railroads.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2643; Pub. L. 97-449, §5(a)(3), Jan. 12, 1983, 96 Stat. 2442;
Pub. L. 98-353, title L1I, §520, July 10, 1984, 98 Stat. 388.)

HISTORICAL AND REVISION NOTES




LEGISLATIVE STATEMENTS

Section 1169 of the Senate amendment is deleted from the House amendment as unnecessary since 28
U.S.C. 1407 treating with the judicial panel on multi-district litigation will apply by its terms to cases under
title 11.

SENATE REPORT NO. 95-989
Section 1177 [enacted as section 1169] continues, essentially without change, the provisions relating to the
rejection by the trustee of a lease of a line of railroad now contained in section 77(c)(6) [section 205(c)(6} of
former title 11]. Subsection (a) requires the lessor of a line of railroad to operate it if the lease is rejected by
the trustee and the trustee, with the approval of the court, elects not to operate the leased line. Subsection (b),
however, further provides that if operation by the lessor is impractical or confrary to the public interest, the
court shall require the trustee to operate the line for the account of the lessor until the operation is lawfully

terminated. Subsection (c) provides that during such operation, the lessor is a carrier subject to the Interstate
Commerce Act [49°U.8.C. 10101 et seq.}.

HOUSE REPORT NO. 95-595

[Section 1168] This section [enacted as section 1169] governs the ~Ziiut L we rejection by the trustee ~F -~
unexpired lease of railroad line nndel wwmich the dohter 5 e lessee. If the trustee rejects such a lease, and if
the trusice, within such time as the court allows, and with the approval of the court, elects not to operate the
leascu Daae, tich the lessor under the lease must operate the line.

Subsection (b) excuses the lessor from the requirement to operate the line under certain circumstances. If
operation of the line by the lessor is impracticable or contrary to the public interest, the court, on request of the
lessor, must order the trustee to continue operation of the line for the account of the lessor until abandonment
is ordered under section 1169, governing abandonments gencrally, or until the operation is otherwise lawfully
terminated, such as by an order of the ICC.

Subsection (c) deems the lessor a carrier subject to the provisions of the Interstate Commerce Act [49
U.S.C. 10101 et seq.] during the operation of the line before abandonment.

AMENDMENTS
1984—Subsec. (c). Pub. L. 98-3353 directed substitution of "subtitle IV of title 49" for "the Interstate
Commerce Act (49 U.S.C. 1 et seq.)", which substitution had previously been made by Pub. L. 97-449.

1983—Subsec. (c). Pub. L. 97-449 substituted "subtitle IV of title 49" for "the Interstate Commerce Act (49
US.C. §l etseq.)"

§1170. Abandonment of railroad line

(a) The court, after notice and a hearing, may authorize the abandonment of all or a portion of a
railroad line if such abandonment is—
(1)(A) in the best interest of the estate; or
(B) essential to the formulation of a plan; and
(2) consistent with the public interest.

(b) If, except for the pendency of the case under this chapter, such abandonment would require
approval by the Board under a law of the United States, the trustee shall initiate an appropriate
application for such abandonment with the Board. The court may fix a time within which the Board
shall report to the court on such application.

(c) After the court receives the report of the Board, or the expiration of the time fixed under
subsection (b) of this section, whichever occurs first, the court may authorize such abandonment,
after notice to the Board, the Secretary of Transportation, the trustee, any party in interest that has
requested notice, any affected shipper or community, and any other entity prescribed by the court,
and a hearing.

(d)(1) Enforcement of an order authorizing such abandonment shall be stayed until the time for
taking an appeal has expired, or, if an appeal is timely taken, until such order has become final.

(2) If an order authorizing such abandonment is appealed, the court, on request of a party in
interest, may authorize suspension of service on a line or a portion of a line pending the
determination of such appeal, after notice to the Board, the Secretary of Transportation, the trustee,
any party in interest that has requested notice, any affected shipper or community, and any other




entity prescribed by the court, and a hearing. An appellant may not obtain a stay of the enforcement
of an order authorizing such suspension by the giving of a supersedeas bond or otherwise, during the
pendency of such appeal.

(e)(1) In authorizing any abandonment of a railroad line under this section, the court shall require
the rail cartier to provide a fair arrangement at least as protective of the interests of employees as that
established under section 11326(a) of title 49.

(2) Nothing in this subsection shall be deemed to affect the priorities or timing of payment of
employee protection which might have existed in the absence of this subsection.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2643; Pub. L. 96-448, title II, §227(a), Oct. 14, 1980, 94
Stat. 1931; Pub. L. 98-353, title ITT, §521, July 10, 1984, 98 Stat. 388; Pub. L. 10488, title III,
§302(2), Dec. 29, 1995, 109 Stat. 943; Pub. L. 109-8, title XII, §1217, Apr. 20, 2005, 119 Stat. 195.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Subsection (a) of section 1178 [enacted as scction 1170] permits the court to authorize the ahandonme-"
a railroad line if the abandonment is ccusistem -, ith the public interest and either i Jic pest interest of the
estate or essential to the formulation of a plan. This avoids the normal abandonment requirements of generally
applicai’. . .iroad regulatory law.

Subsection (b) permits some participation by the Interstate Commerce Commission in the abandonment
process. The Commission's Tole, however, is only advisory. The Commission will represent the public interest,
while the trustee and various creditors and equity security holders will represent the interests of those who
have invested money in the enterprise. The court will balance the various interests and make an appropriate
decision. The subsection specifies that if, except for the pendency of the railroad reorganization case, the
proposed abandonment would require Commission approval, then the trusiee, with the approval of the court,
must initiate an application for the abandonment with the Commission. The court may then fix a time within
which the Commission must report to the court on the application.

Subsection (¢) permits the court to act after it has received the report of the Commission or the time fixed
under subsection (b) has expired, whichever occurs first. The court may then authorize the abandonment after
notice and a hearing. The notice must go to the Commission, the Secretary of Transportation, the trustee, and
party in interest that has requested notice, any affected shipper or community, and any other entity that the
court specifies.

Subsection (d) stays the enforcement of an abandonment until the time for taking an @ppeal has expired, or
if an appeal has been taken, until the order has become final. However, the court may, and after notice and a
hearing, on request of a party in interest authorize termination of service on the line or a portion of the line
pending the determination of the appeal. The notice required is the same as that required under subsection {c).
If the court authorizes termination of service pending determination of the appeal, an appellant may not obtain
a stay of the enforcement of the order authorizing termination, either by the giving of a supersedeas bond or
otherwise, during the pendency of the appeal.

AMENDMENTS

2005—Subsec. (e)(1). Pub. L. 109-8 substituted "section 11326(a)" for "section 11347".

1995—Subsecs. (b), (c), (d)(2). Pub. L. 104-88 substituted "Board" for "Commission" wherever appearing.

1984—Subsec. (a). Pub. L. 98-353, §521(a), inserted "of all or a portion" after "the abandonment".

Subsec. (c). Pub. L. 98-353, §521(b), inserted a comma after "abandonment”.

Subsec. (d)(2). Pub. L. 98-353, §521(c), substituted "such abandonment” for "the abandonment of a
railroad line", and "suspension" for "termination" in two places.

1980—Subsec. {e). Pub. L. 96-448 added subsec. (¢€).

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 1098, set out as a note under section 101 of this title. _

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub, L. 104-88 effective Jan. 1, 1996, see section 2 of Pub. L. 10488, set out as an
Effective Date note under section 701 of Title 49, Transportation.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. .. 98-353, set out as a note under section 101 of this title.



EFFECTIVE DATE OF 1980 AMENDMENT
Pub. L. 96-448, title VII, §710, Oct. 14, 1980, 94 Stat. 1966, provided that:
"(a) Except as provided in subsections (b}, (c), and (d) of this section, the provisions of this Act and the
amendments made by this Act [see Tables for classification] shall take effect on October 1, 1980.
"(b) Section 206 of this Act [enacting former section 10712 of Title 49, Transportation] shall take effect on
January 1, 1981.

"(c) Section 218(b) of this Act [amending former section 10705 of Title 49] shall take effect on October 1,
1983.

"(d) Section 701 of this Act [enacting section 1018 of Title 45, Railroads, and amending sections 231f, 825,
906, 913, 914, 1002, 1005, 1007, and 1008 of Title 45] shall take effect on the date of enactment of this Act
[Oct. 14, 19801." .

§1171. Priority claims

(a) There shall be paid as an administrative expense any claim of an individual or of the personal
representative of a deceased individual against the debtor or the estate, for personal injury to or death
of such individual arising out of the operation of the debtor or the estate, whether such claim arose
before or after the commencement of the case.

(b) Any unsecured claim against the debtor that would have been entitled to priority if a receiver
in equity of the property of the debtor had been appointed by a Federal court on the date of the order
for relief under this title shall be entitled to the same priority in the case under this chapter.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2643; Pub. L. 98-353, title II1, §522, July 10, 1984, 98 Stat.
388.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 1171 of the House amendment is derived from section 1170 of the House bill in lieu of section
1173(a)(9) of the Senate amendment.

HOUSE REPORT NO. 95-595

[Section 1170] This section [enacted as section 1171] is derived from current law. Subsection (a) grants an
administrative expense priority to the claim of any individual (or of the personal representative of a deceased
individual) against the debtor or the estate for personal injury to or death of the individual arising out of the
operation of the debtor railroad or the estate, whether the claim arose before or after commencement of the
case. The priority under current law, found in section 77(n) [section 205(n) of former title 11], applies only to
employees of the debtor. This subsection expands the protection provided.

Subsection (b) follows present section 77(b) of the Bankruptcy Act [section 205(b) of former title 11] by
giving priority to any unsecured claims that would be entitled to priority if a receiver in equity of the property
of the debtor had been appointed by a Federal court on the date of the order for relief under the bankruptcy
laws. As under current law, the courts will determine the precise contours of the priority recognized by this
subsection in each case.

AMENDMENTS
1984-—Subsec. (b). Pub. L. 98-353 substituted "the same" for "such”.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub, L. 98-353, set out as a note under section 101 of this title.

§1172. Contents of plan

(a) In addition to the provisions required or permitted under section 1123 of this title, a plan—
(1) shall specify the extent to and the means by which the debtor's rail service is proposed to be
continued, and the extent to which any of the debtor's rail service is proposed to be terminated,
and
(2) may include a provision for— _
(A) the transfer of any or all of the operating railroad lines of the debtor to another operating
railroad; or
(B) abandonment of any railroad line in accordance with section 1 170 of this title.




(b) If, except for the pendency of the case under this chapter, transfer of, or operation of or over,
any of the debtor's rail lines by an entity other than the debtor or a successor to the debtor under the
plan would require approval by the Board under a law of the United States, then a plan may not
propose such a transfer or such operation unless the proponent of the plan initiates an appropriate
application for such a transfer or such operation with the Board and, within such time as the court
may fix, not exceeding 180 days, the Board, with or without a hearing, as the Board may determine,
and with or without modification or condition, approves such application, or does not act on such
application. Any action or order of the Board approving, modifying, conditioning, or disapproving
such application is subject to review by the court only under sections 706(2)(A), 706(2)(B),
706(2)(C), and 706(2)(D) of title 5.

(c)(1) In approving an application under subsection (b) of this section, the Board shall require the
rail carrier to provide a fair arrangement at least as protective of the interests of employees as that
established under section 11326(a) of title 49.

(2) Nothing in this subsection shall be deemed to affect the priorities or timing of payment of
employee protection which might have existed in the absence of this subsection.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2644; Pub. L. 96-4438, title 11, §227(b), Oct. 14, 1980, 94
Stat. 1931; Pub. L. 104-88, title ITT, §302(2), Dec. 29, 1995, 109 Stat. 943; Pub. L. 109-8, title XII,
§1218, Apr. 20, 2005, 119 Stat. 195.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 1172 of the House amendment is derived from section 1171 of the House bill in preference to
section 1170 of the Senate amendment with the exception that section 1170(4) of the Senate amendment is
incorporated into section 1172(a)(1) of the House amendment.

Section 1172(b) of the House amendment is derived from section 1171(c) of the Senate amendment. The
section gives the Interstate Commerce Commission the exclusive power to approve or disapprove the transfer
of, or operation of or over, any of the debtor's rail lines over which the Commission has jurisdiction, subject to
review under the Administrative Procedures Act [5 U.S.C. 551 et seq. and 701 et seq.]. The section does not
apply to a transfer of railroad lines to a successor of the debtor under a plan of reorganization by merger or
otherwise.

The House amendment deletes section 1171(a) of the Senate amendment as a matter to be determined by
the Rules of Bankruptcy Procedure. It is anticipated that the rules will specify the period of time, such as 18
months, within which a trustee must file with the court a proposed plan of reorganization for the debtor or a
report why a plan cannot be formulated. Incorporation by reference of section 1121 in section 1161 of title 11
means that a party in interest will also have a right to file a plan of reorganization. This differs from the
position taken in the Senate amendment which would have permitted the Interstate Commerce Commission to
file a plan of reorganization.

SENATE REPORT NO. 95-989

Section 1170 adds to the general provisions required or permitted in reorganization plans by section 1123.
Subsection (1) requires that a reorganization plan under the railroad subchapter specify the means by which
the value of the claims of creditors and the interests of equity holders which are materially and adversely
affected by the plan are to be realized. Subsection (2) permits a plan to include provisions for the issuance of
warrants. Subsection (3) requires that the plan provide for fixed charges by probable earnings for their
payment. Subsection (4) requires that the plan specify the means by which, and the extent to which, the
debtor's rail service is to be continued, and shall identify any rail service to be terminated. Subsection (5)
permits other appropriate provisions not inconsistent with the chapter. With the exception of subsection (4),
the requirements are comparable to those of present section 77(b) [section 205(b) of former title 11];
subsection (4) emphasizes the public interest in the preservation of rail transportation.

Section 1171 imposes on the court, rather than the Interstate Commerce Commission, as in present section
77 [section 205 of former title 11, the responsibility for the plan of reorganization. The Comumission is
empowered to make final decisions subject only to review by the court under the standards of the
Administrative Procedure Act [5 U.S.C. 551 et seq. and 701 et seq.] as to any part of the plan which deals with
transportation matters, such as the grant of operating rights of or over, or transfer of, the debtor's rail lines to
other carriers.

Subsection (a) requires the trustee to file a plan of reorganization within 18 months after the petition is
filed, and permits the court, for good cause shown, to extend such time limit. Subsection (b) permits a plan to
be proposed by any interested person, and permits the trustee to revise his plan at any time before it is
approved by the court.




Subsections (c), (d) and (e) require the court, when a plan is submitied by the trustee or, if the court deems
it worthy of consideration, a plan submitted is proposed by any other person proposes the transfer of, or
operation of or over, any of the debtor's lines by other carriers, to refer to such provisions of the plan to the
Tnterstate Commerce Commission. The Commission, within 240 days, and after a hearing if the Commission
so determines, is to report to the court the effects of such provisions of the plan in the light of national
transportation policy and sections 5(3)(f)(A), (B), and (D), (F)(D) of the Interstate Commerce Act [49 U.s.C.
11350(b)(1), (2), (4), (6)~(9)]. The report of the Commission is conclusive in all further hearings on the plan
by the court, subject only to review pursuant to 5 U.S.C. 706(2}(A)~(D).

HOUSE REPORT NO. 95-595

[Section 1171 (enacted as section 1172)] A plan in a railroad reorganization case may include provisions in
addition to those required and permitted under an ordinary reorganization plan. It may provide for the transfer
of any or all of the operating railroad lines of the debtor to another operating railroad.

Paragraph (1) contemplates a liquidating plan for the debtor's rail lines, much as occurred in the Penn
Central case by transfer of operating lines to ConRail. Such a liquidating plan is not per se contrary to the
public interest, and the court will have to determine on a case-by-case basis, with the guidance of the Interstate
Commerce Commission and of other parties in interest, whether the particular plan proposed is in the public
interest, as required under proposed 11 U.8.C. 1172(3).

The plan may also provide for abandonment in accordance with section 1169, governing abandonment
generally. Neither of these provisions in a plan, transfer or abandonment of lines, requires ICC approval.
Confirmation of the plan by the court authorizes the debtor to comply with the plan in accordance with section
1142(a) notwithstanding any bankruptcy law to the contrary.

- AMENDMENTS

2005—Subsec. (c)(1). Pub. L. 109-8 substituted "section 11326(a)" for "section 11347".
1995—Subsecs. (b), (c)(1). Pub. L. 10488 substituted "Board" for "Commission" wherever appearing.
1980—Subsec. (c). Pub. L. 96448 added subsec. (c). -

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. 1. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 1098, sei out as a note under section 101 of this title.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104--88 effective Jan. 1, 1996, see section 2 of Pub. I.. 104-88, set out as an .
Effective Date note under section 701 of Title 49, Transportation.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96448 effective Oct. 1, 1980, see section 710(a) of Pub. L. 96448, setout as a
note under section 1170 of this title.

NONAPPLICATION OF SUBSEC. (C)

For provision that subsec. (c) of this section does not apply to Amtrak and its employees, see section 142(d)
of Pub. L. 105-134, set out in an Employee Protection Reforms note under section 24706 of Title 49,
Transportation.

§1173. Confirmation of plan

(a) The court shall confirm a plan if—

(1) the applicable requirements of section 1129 of this title have been met;

(2) each creditor or equity security holder will receive or retain under the plan property of a
value, as of the effective date of the plan, that is not less than the value of property that each such
creditor or equity security holder would so receive or retain if all of the operating railroad lines of
the debtor were sold, and the proceeds of such sale, and the other property of the estate, were
distributed under chapter 7 of this title on such date;

(3) in light of the debtor's past earnings and the probable prospective earnings of the
reorganized debtor, there will be adequate coverage by such prospective earnings of any fixed
charges, such as interest on debt, amortization of funded debt, and rent for leased railroads, ;
provided for by the plan; and ‘

(4) the plan is consistent with the public mterest.




(b) If the requirements of subsection (a) of this section are met with respect to more than one plan,
the court shail confirm the plan that is most likely to maintain adequate rail service in the public
interest.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2644; Pub. L. 98-353, title I1L, §523, July 10, 1984, 98 Stat.
388.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 1173 of the House amendment concerns confirmation of a plan of railroad reorganization and is
derived from section 1172 of the House bill as modified. In particular, section 1173(a)(3) of the House
amendment is derived from section 1170(3) of the Senate amendment. Section 1173(b) is derived from section
1173(a)(R) of the Senate amendment.

SENATE REPORT NO. 95-989

Section 1173 adapts the provisions dealing with reorganization plans generally contained in section 1130 to
the particular requirements of railroad reorganization plans, as set out in present section 77(¢) [section 205(e)
of former title 11]. Subsection (a) specifies the findings which the court must make before approving a plan:
(1) The plan complies with the applicable provisions of the chapter; (2) the proponent of the plan complies
with the applicable provisions of the chapter; (3) the plan has been proposed in good faith; (4) any payments
for services or for costs or expenses in connection with the case or the plan are disclosed to the court and are
reasonable, or, if to be paid later, are subject to the approval of the court as reasonable; (5) the proponent of
the plan has disclosed the identity and affiliations of the individuals who will serve as directors, officers, or
voting trustees, such appointments or continuations in office are consistent with the interests of creditors,
equity security holders, and the proponent the public, and has disclosed the identity and compensation of any
insider who will be employed or retained under the plan; (6) that rate changes proposed in the plan have been
approved by the appropriate regulatory commission, or that the plan is contingent on such approval; (7) that
confirmation of the plan is not likely to be followed by further reorganization or liquidation, unless it is
contemplated by the plan; (8) that the plan, if there is more than one, is the one most likely to maintain
adequate rail service and (9) that the plan provides the priority traditionally accorded by section 77(b) [section
205(b) of former title 11] to claims by rail creditors for necessary services rendered during the 6 months
preceding the filing of the petition in bankruptcy.

Subsection (b) continues the present power of the court in section 77(e) [section 205(e) of former title 11] to
confirm a plan over the objections of creditors or equity security holders who are materially and adversely
affected. The subsection also confirms the authority of the court to approve a transfer of all or part of a
debtor's property or its merger over the objections of equity security holders if it finds (1) that the "public
interest" in continued rail transportation outweighs any adverse effect on creditors and equity security holders,
and (2) that the plan is fair and equitable, affords due recognition to the rights of each class, and does not
discriminate unfairly against any class.

Subsection (¢) permits modification of a plan confirmed by a final order only for fraud.

HOUSE REPORT NO. 95595

[Section 1172] This section [enacted as section 1173] requires the court to confirm a plan if the applicable
requirements of section 1129 (relating to confirmation of reorganization plans generally) are met, if the best
interest test is met, and if the plan is compatible with the public interest.

The test in this paragraph is similar to the test prescribed for ordinary corporate reorganizations. However,
since a railroad cannot liquidate its asscts and sell them for scrap to satisfy its creditors, the test focuses on the
value of the railroad as a going concern. That is, the test is based on what the assets, sold as operating rail
lines, would bring.

The public interest requirement, found in current law, will now be decided by the court, with the ICC
representing the public interest before the court, rather than in the first instance by the ICC. Liquidation of the
debtor is not, per se, contrary to the public interest.

AMENDMENTS
1984—Subsec. (a)(4). Pub. L. 98-353 substituted "consistent” for "compatible™.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 cffective with respect to cases filed 90 days after July 10, 1984, sce section
552(a) of Pub. L. 98353, set out as a note under section 101 of this title.

§1174. Liquidation




On request of a party in interest and after notice and a hearing, the court may, or, if a plan has not
been confirmed under section 1173 of this title before five years after the date of the order for relief,
the court shall, order the trustee to cease the debtor's operation and to collect and reduce to money all
of the property of the estate in the same manner as if the case were a case under chapter 7 of this
title.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2644.)
HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 1174 of the House amendment represents a compromise between the House bill and Senate
amendment on the issue of liquidation of a railroad. The provision permits a party in interest at any time to
request liquidation. In addition, if a plan has not been confirmed under section 1173 of the House amendment
before 5 years after the date of order for relief, the court must order the trustee to cease the debtor's operation
and to collect and reduce to money all of the property of the estate in the same manner as if the case were a
case under chapter 7 of title 11. The approach differs from the conversion to chapter 7 under section 1174 of
- the Senate bill in order to make special provisions contained in subchapter IV of chapter 11 applicable to
liquidation. However, maintaining liquidation in the context of chapter 11 is not intended to delay liquidation
of the railroad to a different extent than if the case were converted to chapter 7.

Although the House amendment does not adopt provisions contained in sections 1170(1), (2), (3), or (5), of
the Senate amendment such provisions are contained explicitly or implicitly in section 1123 of the House
amendment. .

SENATE REPORT NO. 95989

Section 1174 permits the court to convert the case to a liquidation under chapter 7 if the court finds that the
debtor cannot be reorganized, or if various time limits specified in the subchapter are not met. Section 77
[section 205 of former title 11] does not authorize a liquidation of a railroad under the Bankruptcy Act [former
title 11]. If the railroad is not reorgantzable, the only action open to the court is to dismiss the petition, which
would in all likelihood be followed by a State court receivership, with all of its attendant disadvantages. If
reorganization is impossible, the debtor should be liquidated under the Bankruptcy Act.
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AMENDMENTS

2005—Pub. L. 109-38, title I, §102(k), title VII, §719(b)(2), title IX, §907(p)(2), Apr. 20, 2005, 119 Stat. 35,
133, 182, added items 753 and 767, substituted "Dismissal of a case or conversion to a case under chapter 11
or 13" for "Dismissal" in item 707, and struck out item 728 "Special tax provisions".

2000—Pub. L. 106554, §1(a)(5) [title I, §112(d)], Dec. 21, 2000, 114 Stat, 2763, 2763A-396, added
subchapter V heading and items 781 to 784. }

1984—Pub. L. 98-353, title III, §471, July 10, 1984, 98 Stat. 380, substituted "Successor" for "Succesor” in 1
item 703, |

SUBCHAPTER I—OFFICERS AND ADMINISTRATION

§701. Interim trustee

(a)(1) Promptly after the order for relief under this chapter, the United States trustee shall appoint
one disinterested person that is a member of the panel of private trustees established under section
586(a)(1) of title 28 or that is serving as trustee in the case immediately before the order for relief
under this chapter to serve as interim trustee in the case.

(2) If none of the members of such panel is willing to serve as interim trustee in the case, then the
United States trustee may serve as interim trustee in the case. i

(b) The service of an interim trustee under this section terminates when a trustee elected or
designated under section 702 of this title to serve as trustee in the case qualifies under section 322 of
this title.

(c) An interim trustee serving under this section is a trustee in a case under this title.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2604; Pub. L. 99--554, title I, §215, Oct. 27, 1986, 100 Stat.
3100.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

The House amendment deletes section 701(d) of the Senate amendment. It is anticipated that the Rules of
Bankruptcy Procedure will require the appointment of an interim trustee at the earliest practical moment in
commodity broker bankruptcies, but no later than noon of the day after the date of the filing of the petition,
due to the volatility of such cases.

SENATE REPORT NO. 95-989

This section requites the court to appoint an interim trustee. The appointment must be made from the panel
of private trustees established and maintained by thée Director of the Administrative Office under proposed 28
U.S.C. 604(e).

Subsection (a) requires the appointment of an interim trustee to be made promptly after the order for relief,
unless a trustee is already serving in the case, such as before a conversion from a reorganization to a
liquidation case.

Subsection (b) specifies that the appointment of an interim trustee expires when the permanent trustee is
elected or designated under section 702.

Subsection (c) makes clear that an interim trustee is a trustee in a case under the bankruptcy code.

Subsection (d) provides that in a commodity broker case where speed is essential the interim trustee must
be appointed by noon of the business day immediately following the order for relief.



AMENDMENTS

1986-—Subsec. (a). Pub. L. 99-554 designated existing provisions as par. (1), substituted "the United States
trustee shall appoint" for "the court shall appoint™, "586(a)(1}" for "604(f)", "that is serving" for "that was
serving”, and added par. (2).

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by Pub. L. 99-554 dependent upon the judicial district
involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure,

§702. Election of trustee

(a) A creditor may vote for a candidate for trustee only if such creditor—

(1) holds an allowable, undisputed, fixed, liquidated, unsecured claim of a kind entitled to
distribution under section 726(a)(2), 726(a)(3), 726(a)(4), 752(a), 766(h), or 766(i) of this title;

(2) does not have an interest materially adverse, other than an equity interest that is not
substantial in relation to such creditor's interest as a creditor, to the interest of creditors entitled to
such distribution; and

(3) is not an insider.

(b) Atthe meeting of creditors held under section 341 of this title, creditors may elect one person
to serve as trustee in the case if election of a trustee is requested by creditors that may vote under _
subsection (a) of this section, and that hold at least 20 percent in amount of the claims specified in
subsection (a)(1) of this section that are held by creditors that may vote under subsection (a) of this
section.

(c) A candidate for trustee is elected trustee if—

(1) creditors holding at least 20 percent in amount of the claims of a kind specified in subsection
(a)(1) of this section that are held by creditors that may vote under subsection (a) of this section
vote; and

(2) such candidate receives the votes of creditors holding a majority in amount of claims
specified in subsection (a)(1) of this section that are held by creditors that vote for a trustee.

(d) If a trustee is not elected under this section, then the interim trustee shall serve as trustee in the
case.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2604; Pub. L. 97-222, §7, July 27, 1982, 96 Stat. 237; Pub.
L. 98-353, title TII, §472, July 10, 1984, 98 Stat. 380.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

The House amendment adopts section 702(a)(2) of the Senate amendment. An insubstantial equity interest
does not disqualify a creditor from voting for a candidate for trustee.

SENATE REPORT NO. 95-989

Subsection (a) of this section specifies which creditors may vote for a trustee. Only a creditor that holds an
allowable, undisputed, fixed, liquidated, unsecured claim that is not entitled to priority, that does not have an
interest materially adverse to the interest of general unsecured creditors, and that is not an insider may vote for
a trustee. The phrase "materially adverse" is currently used in the Rules of Bankruptcy Procedure, rule 207(d).
The application of the standard requires a balancing of various factors, such as the nature of the adversity. A
creditor with a very small equity position would not be excluded from voting solely because he holds a small
equity in the debtor. The Rules of Bankruptcy Procedure also currently provide for temporary allowance of
claims, and will continue to do so for the purposes of determining who is eligible to vote under this prov1810n

Subsection (b) permits creditors at the meetmg of creditors to elect one person to serve as trustee in the
case. Creditors holding at least 20 percent in amount of the claims specified in the preceding paragraph must
request election before creditors may elect a trustee. Subsection (c) specifies that a candidate for trustee is
elected trustee if creditors holding at least 20 percent in amount of those ¢laims actually vote, and if the
candidate receives a majority in amount of votes actually cast. !

Subsection (d) specifies that if a trustee is not elected, then the interim trustee becomes the permanent
trustee and serves in the case permanently.




AMENDMENTS
1984—Subsec. (b). Pub. L. 98-353, §472(a), inserted "held" after "meeting of creditors".
Subsec. {c)(1). Pub. L. 98-353, §472(b)(1), inserted "of a kind" after "claims". :
Subsec. (¢)(2). Pub. L. 98-353, §472(b)(2), substituted "for a trustee" for "for trustee".
Subsec. (d). Pub. L. 98-353, §472(c), substituted "this section" for "subsection (c) of this section”.
1982—Subsec. (a)(1). Pub. L. 97-222 substituted "726(a)(4), 752(a), 766(h), or 766(i)" for "or 726(a)4)".

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98—353, set out as a note under section 101 of this title.

§703. Successor trustee

() If a trustee dies or resigns during a case, fails to qualify under section 322 of this title, or is
removed under section 324 of this title, creditors may elect, in the manner specified in section 702 of
this title, a person to fill the vacancy in the office of trustee.

(b) Pending election of a trustee under subsection (a) of this section, if necessary to preserve or
prevent loss to the estate, the United States trustee may appoint an interim trustee in the manner
specified in section 701(a).

(c) If creditors do not elect a successor trustee under subsection (a) of this section or if a trustee is
needed in a case reopened under section 350 of this title, then the United States trustee—

(1) shall appoint one disinterested person that is a member of the panel of private trustees
established under section 586(a)(1) of title 28 to serve as trustee in the case; or

(2) may, if none of the disinterested members of such panel is willing to serve as trustee, serve
as trustee in the case.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2605; Pub. L. 98-353, title ITI, §473, July 10, 1984, 98 Stat.
381; Pub. L. 99-554, title II, §216, Oct. 27, 1986, 100 Stat. 3100.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

If the office of trustee becomes vacant during the case, this section makes provision for the selection of a
successor trustee. The office might become vacant through death, resignation, removal, failure to qualify
“under section 322 by posting bond, or the reopening of a case. If it does, creditors may elect a successor in the
same manner as they may elect a trustee under the previous section. Pending the election of a successor, the
court may appoint an interim trustee in the usual manner if necessary to preserve or prevent loss to the estate.
If creditors do not elect a successor, or if a trustee is needed in a reopened case, then the court appoints a
disinterested member of the panel of private trustees to serve.

AMENDMENTS

1986—Subsec. (b). Pub. L. 99-554 amended subsec. (b) generally, substituting "the United States trustee
may appoint" for "the court may appoint" and "manner specified in section 701(a)" for "manner and subject to
the provisions of section 701 of this title".

Subsec. (c). Pub. L. 99-554 amended subsec. (c) generally, substituting "this section or" for "this section,
or", "then the United States trustee" for "then the court", designating part of existing provisions as par. (1),
and, as so designated, substituting "586(a)(1)" for "604(f)", "in the case; or" for "in the case.”, and adding par.
). :

1984—Subsec. (b). Pub. I.. 98-353 substituted "and subject to the provisions of section 701 of this title" for
"specified in section 701(a) of this title. Sections 701(b) and 701(c) of this title apply to such interim trustee”.

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by Pub. L. 99-554 dependent upon the judicial district
involved, see section 302(d), () of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.




§704. Duties of trustee

(2) The trustee shall—

(1) collect and reduce to money the property of the estate for which such trustee serves, and
close such estate as expeditiously as is compatible with the best interests of parties in interest;

(2) be accountable for all property received,

(3) ensure that the debtor shall perform his intention as specified in sectton 521(a)2)(B) of thls
title;

(4) investigate the financial affairs of the debtor; '

(5)ifa purpose would be served, examine proofs of claims and object to the allowance of any
claim that is improper;

(6) if advisable, oppose the discharge of the debtor;

(7) unless the court orders otherwise, furnish such information concemning the estate and the
estate's administration as is requested by a party in interest;

(8) if the business of the debtor is authorized to be operated, file with the court, with the United
States trustee, and with any governmental unit charged with responsibility for collection or
determination of any tax arising out of such operation, periodic reports and summaries of the
operation of such business, including a statement of receipts and disbursements, and such other
information as the United States trustee or the court requires;

(9) make a final report and file a final account of the administration of the estate with the court
and with the United States trustee;

(10) 1f with respect to the debtor there is a claim for a domestic support obligation, provide the
applicable notice specified in subsection (c);

(11) if, at the time of the commencement of the case, the debtor (or any entity designated by the
debtor) served as the administrator (as defined in section 3 of the Employee Retirement Income
Security Act of 1974) of an employee benefit plan, continue to perform the obligations required of
the administrator; and

(12) use all reasonable and best efforts to transfer patients from a health care business that is in
the process of being closed to an appropriate health care business that—

(A) is in the vicinity of the health care business that is closing;

(B) provides the patient with services that are substantially similar to those provided by the
health care business that is in the process of being closed; and

(C) maintains a reasonable quality of care.

(b)(1) With respect to a debtor who is an individual in a case under this chapter—

(A) the United States trustee (or the bankruptcy administrator, if any) shall review all materials
filed by the debtor and, not later than 10 days after the date of the first meeting of creditors, file
with the court a statement as to whether the debtor's case would be presumed to be an abuse under
section 707(b); and

(B) not later than 7 days after receiving a statement under subparagraph (A), the court shall
provide a copy of the statement to all creditors. :

(2) The United States trustee (or bankruptcy administrator, if any) shall, not later than 30 days
after the date of filing a statement under paragraph (1), either file a motion to dismiss or convert
under section 707(b) or file a statement setting forth the reasons the United States trustee (or the
bankruptcy administrator, if any) does not consider such a motion to be appropriate, if the United
States trustee (or the bankruptcy administrator, if any) determines that the debtor's case should be
presumed to be an abuse under section 707(b) and the product of the debtor's current monthly
income, multiplied by 12 is not less than—

(A) in the case of a debtor in a household of 1 person, the median family income of the
applicable State for 1 earner; or

(B) in the case of a debtor in a household of 2 or more individuals, the highest median family
income of the applicable State for a family of the same number or fewer individuals.

(c)(1) In a case described in subsection (a)(10) to which subsection (a)(10) applies, the trustee
shall—

(A)(1) provide written notice to the holder of the claim described in subsection (a)(10) of such
claim and of the right of such holder to use the services of the State child support enforcement




agency established under sections 464 and 466 of the Social Security Act for the State in which
such holder resides, for assistance in collecting child support during and after the case under this
title; '
(i) include in the notice provided under clause (i) the address and telephone number of such
State child support enforcement agency; and
(iii) include in the notice provided under clause (i) an explanation of the rights of such holder to
payment of such claim under this chapter;
(B)(i) provide written notice to such State child support enforcement agency of such claim; and
(ii) include in the notice provided under clause (i) the name, address, and telephone number of
such holder; and
(C) at such time as the debtor is granted a discharge under section 727, provide written notice to
such holder and to such State child support enforcement agency of—
(i) the granting of the discharge;
(i1) the last recent known address of the debtor;
(iii) the last recent known name and address of the debtor's employer; and
(iv) the name of each creditor that holds a claim that—
(I) 1s not discharged under paragraph (2), (4), or (14A) of section 523(a); or
(IT) was reaffirmed by the debtor under section 524(c).

(2)(A) The holder of a claim described in subsection (a)(10) or the State child support enforcement
agency of the State in which such holder resides may request from a creditor described in paragraph
(1)} C)(iv) the last known address of the debtor.

(B) Notwithstanding any other provision of law, a creditor that makes a disclosure of a last known
address of a debtor in connection with a request made under subparagraph (A) shall not be liable by
reason of making such disclosure.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2605; Pub. L. 98-353, title IIL, §§311(a), 474, July 10, 1984,
08 Stat. 355, 381; Pub. L. 99554, title II, §217, Oct. 27, 1986, 100 Stat. 3100; Pub. L. 109-8, titlc 1,
§102(c), title IL, §219(a), title IV, §446(b), title X1, §1105(a), Apr. 20, 2005, 119 Stat. 32, 55, 118,
192; Pub. L. 111-16, §2(7), May 7, 2009, 123 Stat. 1607; Pub. L. 111-327, §2(a)(24), Dec. 22, 2010,
124 Stat. 3560.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 704(8) of the Senate amendment is deleted in the House amendment. Trustees should give
constructive notice of the commencement of the case in the manner specified under section 549(c) of title 11.

SENATE REPORT NO. 95-98%

The essential duties of the trustee are enumerated in this section, Others, or elaborations on these, may be
prescribed by the Rules of Bankruptcy Procedure to the extent not inconsistent with those prescribed by this
section. The duties are derived from section 47a of the Bankruptey Act [section 75(a) of former title 11].

The trustee's principal duty is to collect and reduce to money the property of the estate for which he serves,
and to close up the estate as expeditiously as is compatible with the best interests of parties in interest. He
must be accountable for all property received, and must investigate the financial affairs of the debtor. If a
purpose would be served (such as if there are assets that will be distributed), the trustee is required to examine
proofs of claims and object to the allowance of any claim that is improper. If advisable, the trustee must
oppose the discharge of the debtor, which is for the benefit of general unsecured creditors whom the trustee
represents.

The trustee is responsible to furnish such information concerning the estate and its administration as is
requested by a party in interest. If the business of the debtor is authorized to be operated, then the trustee is
required to file with governmental units charged with the responsibility for collection or determination of any
tax arising out of the operation of the business periodic reports and summaries of the operation, including a
statement of receipts and disbursements, and such other information as the court requires. He is required to
give constructive notice of the commencement of the case in the manner specified under section 342(b).

REFERENCES IN TEXT
Section 3 of the Employee Retirement Income Security Act of 1974, referred to in subsec. (a)(11), is
classified to section 1002 of Title 29, Labor.
Sections 464 and 466 of the Social Security Act, referred to in subsec. (¢){1)(A)(i), are classified to sections
664 and 666, respectively, of Title 42, The Public Health and Welfare.




AMENDMENTS

2010—Subsec. (a)(3). Pub. L. 111-327 substituted "521(a}(2)(B)" for "521(2)(B)".

2009—Subsec. (b)(1)(B). Pub. L. 111-16 substituted "7 days" for "5 days".

2005—Pub. L. 109-8, §102(c){1), designated existing provisions as subsec. (a).

Subsec. (a)(10). Pub. L. 109-8, §219(a)(1), added par. (10).

Subsec. (a)(11). Pub. L. 109-8, §446(b), added par. (11).

Subsec. (a)(12). Pub. L. 109-8, §1105(a), added par. (12).

Subsec. (b). Pub. L. 109-8, §102(c)(2), added subsec. (b).

Subsec. (c). Pub. L. 109-8, §219(a)(2), added subsec. (c).

1986—Par. (8). Pub. L. 99-554, §217(1), inserted ", with the United States trustee,” after "with the court”
and "the United States trustee or" after "information as".

Par. (9). Pub. L. 99-554, §217(2), inserted "with the United States trustee” after "court".

1984—Par. (1). Pub. L. 98-353, §474, substituted "close such estate" for "close up such estate”.

Pars. (3) to (9). Pub. L. 98-353, §311(a), added par. (3) and redesignated former pars. (3) to (8) as (4} to
(9), respectively.

EFFECTIVE DATE OF 2009 AMENDMENT

Amendment by Pub. L. 111-16 effective Dec. 1, 2009, see section 7 of Pub. L. 111-16, set out as a note
under section 109 of this title.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of this title,

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by Pub. L. 99554 dependent upon the judicial district
involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

§705. Creditors' committee

(a) At the meeting under section 341(a) of this title, creditors that may vote for a trustee under
section 702(a) of this title may elect a committee of not fewer than three, and not more than eleven,
creditors, each of whom holds an allowable unsecured claim of a kind entitled to distribution under
section 726(a)(2) of this title.

(b) A committee elected under subsection (a) of this section may consult with the trustee or the
United States trustee in connection with the administration of the estate, make recommendations to
the trustee or the United States trustee respecting the performance of the trustee's duties, and submit
to the court or the United States trustee any question affecting the administration of the estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2605; Pub. L. 99-554, title II, §218, Oct. 27, 1986, 100 Stat.
3100.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 705(a) of the House amendment adopts a provision contained in the Senate amendment that limits a
committee of creditors to not more than 11; the House bill contained no maximum limitation.

SENATE REPORT NO. 95-989

This section is derived from section 44b of the Bankruptcy Act [section 72(b) of former title 11] without
substantial change. It permits election by general unsecured creditors of a committee of not fewer than 3
members and not more than 11 members to consult with the trustee in connection with the administration of
the estate, to make recommendations to the trustee respecting the performance of his duties, and to submit to
the court any question affecting the administration of the estate. There is no provision for compensation or
reimbursement of its counsel.

AMENDMENTS




1986—Subsec, (b). Pub. L. 99-554 inserted "or the United States trustee” in three places.

EFFECTIVE DATE OF 1986 AMENDMENT
Effective date and applicability of amendment by Pub. L. 99--554 dependent upon the judicial district

involved, see section 302(d), (e) of Pub. L. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

§706. Conversion

(a) The debtor may convert a case under this chapter to a case under chapter 11, 12, or 13 of this
title at any time, if the case has not been converted under section 1112, 1208, or 1307 of this title.
Any waiver of the right to convert a case under this subsection is unenforceable.

(b) On request of a party in interest and after notice and a hearing, the court may convert a case
under this chapter to a case under chapter 11 of this title at any time.

(¢) The court may not convert a case under this chapter to a case under chapter 12 or 13 of this
title unless the debtor requests or consents to such conversion.

(d) Notwithstanding any other provision of this section, a case may not be converted to a case
under another chapter of this title unless the debtor may be a debtor under such chapter.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2606; Pub. L. 99-554, title II, §257(q), Oct. 27, 1986, 100
Stat. 3115; Pub. L. 103-394, title V, §501(d)(22), Oct. 22, 1994, 108 Stat. 4146; Pub. L. 109-8, title
I, §101, Apr. 20, 2005, 119 Stat. 27.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 706(a) of the House amendment adopts a provision contained in the Senate amendment indicating
that a waiver of the right to convert a case under section 706(a) is unenforceable. The explicit reference in title
11 forbidding the waiver of certain rights is not intended to imply that other rights, such as the right to file a
voluntary bankruptcy case under section 301, may be waived.

Section 706 of the House amendment adopts a similar prov1s10n contained in H.R. 8200 as passed by the
House. Competing proposals contained in section 706(c) and section 706(d) of the Senate amendment are
rejected.

SENATE REPORT NO. 95-989

Subsection (a) of this section gives the debtor the one-time absolute right of conversion of a liquidation case
to a reorganization or individual repayment plan case. If the case has already once been converted from
chapter 11 or 13 to chapter 7, then the debtor does not have that right. The policy of the provision is that the
debtor should always be given the opportunity to repay his debts, and a waiver of the right to convert a case is
unenforceable.

Subsection (b) permits the court, on request of a party in interest and after notice and a hearing, to convert
the case to chapter 11 at any time. The decision whether to convert is left in the sound discretion of the court,
based on what will most inure to the benefit of all parties in interest.

Subsection (c) is part of the prohibition against involuntary chapter 13 cases, and prohibits the court from
converting a case to chapter 13 without the debtor's consent.

Subsection (d) reinforces section 109 by prohibiting conversion to a chapter unless the debtor is eligible to
be a debtor under that chapter.

AMENDMENTS
2005—Subsec. (c). Pub. L. 109-8 inserted "or consents to" after "requests".
1994—Subsec. (a). Pub. L. 103-394 substituted "1208, or 1307" for "1307, or 1208".
1986 Subscc. (a). Pub. L. 99-554, §257(q)(1), inserted references to chapter 12 and section 1208 of this
title.
Subsec. (c). Pub. L. 99-554, §257(q)(2), inserted reference to chapter 12.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109--8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases




commenced under this title before Oct. 22, 1994, see section 702 of Pub. L.. 103-394, set out as a note under
section 101 of this title,

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see section 302(a), (c)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial Procedure.

§707. Dismissal of a case or conversion to a case under chapter 11 or 13

{a) The court may dismiss a case under this chapter only after notice and a hearing and only for
cause, including— '
(1) unreasonable delay by the debtor that 1s prejudicial to creditors;
(2) nonpayment of any fees or charges required under chapter 123 of title 28; and
(3) failure of the debtor in a voluntary case to file, within fifteen days or such additional time as
the court may allow after the filing of the petition commencing such case, the information required
by paragraph (1) of section 521(a), but only on a motion by the United States trustee.

(b)(1) After notice and a hearing, the court, on its own motion or on a motion by the United States
trustee, trustee (or bankruptcy administrator, if any), or any party in interest, may dismiss a case filed
by an individual debtor under this chapter whose debts are primarily consumer debts, or, with the
debtor's consent, convert such a case to a case under chapter 11 or 13 of this title, if it finds that the
granting of relief would be an abuse of the provisions of this chapter. In making a determination
whether to dismiss a case under this section, the court may not take into consideration whether a
debtor has made, or continues to make, charitable contributions (that meet the definition of
"charitable contribution" under section 548(d)(3)) to any qualified religious or charitable entity or
organization (as that term is defined in section 548(d)(4)). |

(2)(A)(1) In considering under paragraph (1) whether the granting of relief would be an abuse of
the provisions of this chapter, the court shall presume abuse exists if the debtor's current monthly
income reduced by the amounts determined under clauses (ii), (iit), and (iv), and multiphied by 60 is
not less than the lesser of—

(I) 25 percent of the debtor's nonpriority unsecured claims in the case, or $6,000, whichever is
greater; or
(II) $10,000.

(i1)(I) The debtor's monthly expenses shall be the debtor's applicable monthly expense amounts
specified under the National Standards and Local Standards, and the debtor's actual monthly
expenses for the categories specified as Other Necessary Expenses issued by the Internal Revenue
Service for the area in which the debtor resides, as in effect on the date of the order for relief, for the
debtor, the dependents of the debtor, and the spouse of the debtor in a joint case, if the spouse is not
otherwise a dependent. Such expenses shall include reasonably necessary health insurance, disability
insurance, and health savings account expenses for the debtor, the spouse of the debtor, or the
dependents of the debtor. Notwithstanding any other provision of this clause, the monthly expenses
of the debtor shall not include any payments for debts. In addition, the debtor's monthly expenses
shall include the debtor's reasonably necessary expenses incurred to maintain the safety of the debtor
and the family of the debtor from family violence as identified under section 302 of the Family
Violence Prevention and Services Act, or other applicable Federal law. The expenses included in the
debtor's monthly expenses described in the preceding sentence shall be kept confidential by the
court. In addition, if it 1s demonstrated that it is reasonable and necessary, the debtor's monthly
expenses may also include an additional allowance for food and clothing of up to 5 percent of the
food and clothing categories as specified by the National Standards issued by the Internal Revenue
Service.

(II) In addition, the debtor's monthly expenses may include, if applicable, the continuation of
actual expenses paid by the debtor that are reasonable and necessary for care and support of an
elderly, chronically ill, or disabled household member or member of the debtor's immediate family
(including parents, grandparents, siblings, children, and grandchiidren of the debtor, the dependents
of the debtor, and the spouse of the debtor in a joint case who is not a dependent) and who is unable




to pay for such reasonable and necessary expenses. Such monthly expenses may include, if
applicable, contributions to an account of a qualified ABLE program to the extent such contributions
are not excess contributions (as described in section 4973(h) of the Internal Revenue Code of 1986)
and if the designated beneficiary of such account is a child, stepchild, grandchild, or stepgrandchild
of the debtor.

(1IT) In addition, for a debtor eligible for chapter 13, the debtor's monthty expenses may include
the actual administrative expenses of administering a chapter 13 plan for the district in which the
debtor resides, up to an amount of 10 percent of the projected plan payments, as determined under
schedules issued by the Executive Office for United States Trustees.

(IV) In addition, the debtor's monthly expenses may include the actual expenses for each
dependent child less than 18 years of age, not to exceed $1,500 per year per child, to attend a private
or public elementary or secondary school if the debtor provides documentation of such expenses and
a detailed explanation of why such expenses are reasonable and necessary, and why such expenses
are not already accounted for in the National Standards, Local Standards, or Other Necessary
Expenses referred to in subclause (I).

(V) In addition, the debtor's monthly expenses may include an allowance for housing and utilities,
in excess of the allowance specified by the Local Standards for housing and utilities issued by the
Internal Revenue Service, based on the actual expenses for home energy costs if the debtor provides
documentation of such actual expenses and demonstrates that such actual expenses are reasonable
and necessary.

(11i) The debtor's average monthly payments on account of secured debts shall be calculated as the
sum of—

(D) the total of all amounts scheduled as contractually due to secured creditors in each month of
the 60 months following the date of the filing of the petition; and

(II) any additional payments to secured creditors necessary for the debtor, in filing a plan under
chapter 13 of this title, to maintain possession of the debtor's primary residence, motor vehicle, or
other property necessary for the support of the debtor and the debtor's dependents, that serves as
collateral for secured debts;

divided by 60. ‘
(iv) The debtor's expenses for payment of all priority claims (including priority child support and
alimony claims) shall be calculated as the total amount of debts entitled to priority, divided by 60.
(B)(1) In any proceeding brought under this subscction, the presumption of abuse may only be
rebutted by demonstrating special circumstances, such as a serious medical condition or a call or
order to active duty in the Armed Forces, to the extent such special circumstances that justify
additional expenses or adjustments of current monthly income for which there is no reasonable
alternative. :
(i) In order to establish special circumstances, the debtor shall be required to itemize each
additional expense or adjustment of income and to provide—
(I) documentation for such expense or adjustment to income; and
(IT) a detailed explanation of the special circumstances that make such expenses or adjustment
to income necessary and reasonable.

(ii1) The debtor shall attest under oath to the accuracy of any information provided to demonstrate
that additional expenses or adjustments to income are required.

(iv) The presumption of abuse may only be rebutted if the additional expenses or adjustments to
income referred to in clause (i) cause the product of the debtor's current monthly income reduced by
the amounts determined under clauses (ii), (iii), and (iv) of subparagraph (A) when multiplied by 60
to be less than the lesser of—

(I) 25 percent of the debtor's nonpriority unsecured claims, or $6,000, whichever is greater; or
(I $10,000.

(C) As part of the schedule of current income and expenditures required under section 521, the
debtor shall include a statement of the debtor's current monthly income, and the calculations that
determine whether a presumption arises under subparagraph (A)(i), that show how each such amount
is calculated. '

(D) Subparagraphs (A) through (C) shall not apply, and the court may not dismiss or convert a




case based on any form of means testing—
(1) if the debtor is a disabled veteran (as defined in section 3741(1) of title 38), and the
indebtedness occurred primarily during a period during which he or she was—
(I) on active duty (as defined in section 101(d)(1) of title 10); or
(II) performing a homeland defense activity (as defined in section 901(1) of title 32); or

(i) with respect to the debtor, while the debtor is—

(I) on, and during the 540-day period beginning immediately after the debtor is released
from, a period of active duty (as defined in section 101(d)(1) of title 10) of not less than 90
days; or

(II) performing, and during the 540-day period beginning immediately after the debtor is no
longer performing, a homeland defense activity (as defined in section 901(1) of title 32)
performed for a period of not less than 90 days,

if after September 11, 2001, the debtor while a member of a reserve component of the Armed

Forces or a member of the National Guard, was called to such active duty or performed such

homeland defense activity.

(3) In considering under paragraph (1) whether the granting of relief would be an abuse of the
provisions of this chapter in a case in which the presumption in paragraph (2)(A)(i) does not arise or
is rebutted, the court shall consider—

(A) whether the debtor filed the petition in bad faith; or

(B) the totality of the circumstances (including whether the debtor seeks to reject a personal
services contract and the financial need for such rejection as sought by the debtor) of the debtor's
financial situation demonstrates abuse.

(4)(A) The court, on its own initiative or on the motion of a party in interest, in accordance with
the procedures described in rule 9011 of the Federal Rules of Bankruptcy Procedure, may order the
attorney for the debtor to reimburse the trustee for all reasonable costs in prosecuting a motion filed
under section 707(b), including reasonable attorneys' fees, if—

(1) a trustee files a motion for dismissal or conversion under this subsection; and
(i1) the court—

(I) grants such motion; and

(I0) finds that the action of the attorney for the debtor in filing a case under this chapter
violated rule 9011 of the Federal Rules of Bankruptcy Procedure.

(B) If the court finds that the attorney for the debtor viclated rule 9011 of the Federal Rules of
Bankruptcy Procedure, the court, on its own initiative or on the motion of a party in interest, in
accordance with such procedures, may order—

(1) the assessment of an appropriate civil penalty against the attorney for the debtor; and
(ii) the payment of such civil penalty to the trustee, the United States trustee (or the bankruptcy
administrator, if any).

(C) The signature of an attorney on a petition, pleading, or written motion shall constitute a
certification that the attorney has—
(i) performed a reasonable investigation into the circumstances that gave rise to the petition,
pleading, or written motion; and
(11) determined that the petition, pleading, or written motion—
(I) 1s well grounded in fact; and
(II) is warranted by existing law or a good faith argument for the extension, modification, or
reversal of existing law and does not constitute an abuse under paragraph (1).

(D) The signature of an attorney on the petition shall constitute a certification that the attorney has
no knowledge after an inquiry that the information in the schedules filed with such petition is
incorrect.

(5)(A) Except as provided in subparagraph (B) and subject to paragraph (6), the court, on its own
initiative or on the motion of a party in interest, in accordance with the procedures described in rule
9011 of the Federal Rules of Bankruptcy Procedure, may award a debtor all reasonable costs




(including reasonable attorneys' fees) in contesting a motion filed by a party in interest (other than a
trustee or United States trustee (or bankruptcy administrator, if any)) under this subsection if—
(1) the court does not grant the motion; and
(11) the court finds that—
(I) the position of the party that filed the motion violated rule 9011 of the Federal Rules of
Bankruptcy Procedure; or
(I) the attorney (if any) who filed the motion did not comply with the requirements of
clauses (i) and (ii) of paragraph (4)(C), and the motion was made solely for the purpose of
coercing a debtor into waiving a right guaranteed to the debtor under this title.

(B) A small business that has a claim of an aggregate amount less than $1,000 shall not be subject
to subparagraph (A)(ii)1).
(C) For purposes of this paragraph—
(1) the term "small business" means an unincorporated business, partnership, corporation,
association, or organization that—
(I) has fewer than 25 full-time employees as determined on the date on which the motion is
filed; and
(II) is engaged in commercial or business activity; and

(i1) the number of employees of a wholly owned subsidiary of a corporation includes the
employees of —
{I) a parent corporation; and
(I} any other subsidiary corporation of the parent corporation.

(6) Only the judge or United States trustee (or bankruptcy administrator, if any) may file a motion
under section 707(b), if the current monthly income of the debtor, or in a joint case, the debtor and
the debtor's spouse, as of the date of the order for relief, when multiplied by 12, is equal to or less
than—

(A) in the case of a debtor in a household of 1 person, the median family income of the
applicable State for 1 earner;

(B) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest median family
income of the applicable State for a family of the same number or fewer individuals; or

(C) in the case of a debtor in a household exceeding 4 individuals, the highest median family
income of the applicable State for a family of 4 or fewer individuals, plus $525 per month for each

individual in excess of 4.

(7)(A) No judge, United States trustee (or bankruptcy administrator, if any), trustee, or other party
in interest may file a motion under paragraph (2) if the current monthly income of the debtor,
including a veteran (as that term is defined in section 101 of title 38), and the debtor's spouse
combined, as of the date of the order for relief when multiplied by 12, is equal to or less than—

~ (i) in the case of a debtor in a household of 1 person, the median family income of the

applicable State for 1 earper;

(1) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest median family
income of the applicable State for a family of the same number or fewer individuals; or

(ii1) in the case of a debtor in a household exceeding 4 individuals, the highest median family
income of the applicable State for a family of 4 or fewer individuals, plus $525 per month for each

individual in excess of 4.

(B) In a case that is not a joint case, current monthly income of the debtor's spouse shall not be
considered for purposes of subparagraph (A) if—
(1)(I) the debtor and the debtor's spouse are separated under applicable nonbankruptcy law; or
(II) the debtor and the debtor's spouse are living separate and apart, other than for the purpose of
evading subparagraph (A); and
(ii) the debtor files a statement under penalty of perjury—
(I) specifying that the debtor meets the requirement of subclause (I) or (1I) of clause (i); and
(IT) disclosing the aggregate, or best estimate of the aggregate, amount of any cash or money
payments received from the debtor's spouse attributed to the debtor's current monthly income.




(c)(1) In this subsection—
(A) the term "crime of violence" has the meaning given such term in section 16 of title 18; and
(B) the term "drug trafficking crime" has the meaning given such term in section 924(c)(2) of
title 18.

(2) Except as provided in paragraph (3), after notice and a hearing, the court, on a motion by the
victim of a crime of violence or a drug trafficking crime, may when it is in the best interest of the
victim dismiss a voluntary case filed under this chapter by a debtor who is an individual if such
individual was convicted of such crime.

(3) The court may not dismiss a case under paragraph (2) if the debtor establishes by a
preponderance of the evidence that the filing of a case under this chapter is necessary to satisfy a
claim for a domestic support obligation.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2606; Pub. L. 98-353, title IT1, §§312, 475, July 10, 1984, 98
Stat. 355, 381; Pub. L. 99-554, title 11, §219, Oct. 27, 1986, 100 Stat. 3100; Pub. L. 105-183, §4(b),

June 19, 1998, 112 Stat. 518; Pub. L. 109-8, title I, §102(a), (f), Apr. 20, 2005, 119 Stat. 27, 33; Pub.

L. 110-438, §2, Oct. 20, 2008, 122 Stat. 5000; Pub. L. 111-320, title 11, §202(a), Dec. 20, 2010, 124
Stat. 3509; Pub. L. 111-327, §2(a)(25), Dec. 22, 2010, 124 Stat. 3560; Pub. L. 113-295, div. B, title
T, §104(b), Dec. 19, 2014, 128 Stat. 4064.)

ADJUSTMENT OF DOLLAR AMOUNTS

For adjustment of certain dollar amounts specified in this section, that is not reflected in text, see
Adjustment of Dollar Amounts note below.

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 707 of the House amendment indicates that the court may dismiss a case only after notice and a
hearing.

SENATE REPORT NO. 95-989

This section authorizes the court to dismiss a liquidation case only for cause, such as unreasonable delay by
the debtor that is prejudicial to creditors or nonpayment of any fees and charges required under chapter 123
[§1911 et seq.] of title 28. These causes are not exhaustive, but merely illustrative. The section does not
contemplate, however, that the ability of the debtor to repay his debts in whole or in part constitutes adequate
cause for dismissal. To permit dismissal on that ground would be to enact a non-uniform mandatory chapter
13, in licu of the remedy of bankruptcy.

REFERENCES IN TEXT

Section 302 of the Family Violence Prevention and Services Act, referred to in subsec. (b)(2)(A)Gi)(1), is
classified to section 10402 of Title 42, The Public Health and Welfare. _

The Internal Revenue Code of 1986, referred to in subsec. (b)(2)(A)(ii)(IL), is classified generally to Title
26, Internal Revenue Code.

The Federal Rules of Bankruptcy Procedure, referred to in subsec. (b)(4)(A), (B), (5)(A), are set out in the
Appendix to this title.

AMENDMENTS

2014—Subsec. (b)(2)(A)(ii)(IL). Pub. L. 113-295 inserted at end "Such monthly expenses may include, if
applicable, contributions to an account of a qualified ABLE program to the extent such contributions are not
excess contributions (as described in section 4973(h) of the Internal Revenue Code of 1986) and if the
designated beneficiary of such account is a child, stepchild, grandchild, or stepgrandchild of the debtor.”

2010—Subsec. (a)(3). Pub. L. 111-327, §2(a)}(25)(A), substituted "521(a)" for "521".

Subsec. (b)(2)(A)(ii)(T). Pub. L. 111-320 substituted "section 302 of the Family Violence Prevention and
Services Act" for "section 309 of the Family Violence Prevention and Services Act".

Subsec. (b)(2)(A)(ii)(I). Pub. L. 111-327, §2(a)(25)(B)(1), inserted "of the filing” after "date”.

Subsec. (b)(3). Pub. L. 111-327, §2(a)(25)(B)(ii), substituted "paragraph (2)(A)(A)" for "subparagraph
(A)(@) of such paragraph"” in introductory provisions. :

2008—Subsec. (b)(2)(D). Pub. L. 110438 substituted "testing—" for "testing," in introductory provisions,
inserted cl. (i) designation before "if the debtor", redesignated former cls. (i} and (ii) as subcls. (I) and (II),
respectively, of ¢l. (i} and added cl. (ii).

2005—Pub. L. 109-8, §102(a)1), substituted "Dismissal of a case or conversion to a case under chapter 11




UL LY LOT CLASmMISsal” in section catchline.

Subsec. (b). Pub. L, 109-8, §102(a)(2), designated existing provisions as par. (1), substituted "trustee (or
bankruptcy administrator, if any), or" for "but not at the request or suggestion of" and "an abuse" for "a
substantial abuse”, inserted ", or, with the debtor's consent, convert such a case to a case under chapter 11 or
13 of this title," after "consumer debts", struck out "There shall be a presumption in favor of granting the relief
requested by the debtor." before "In making”, and added pars. (2} to (7).

Subsec. (c). Pub. L. 109-8, §102(f), added subsec. {c).

1998—Subsec. (b). Pub. L. 105-183 inserted at end "In making a determination whether to dismiss a case
under this section, the court may not take into consideration whether a debtor has made, or continues to make,
charitable contributions (that meet the definition of 'charitable contribution’ under section 548(d)(3)) to any
qualified religious or charitable entity or organization (as that term is defined in section 548(dy(4))."

1986—Subsec. (a)(3). Pub. I.. 99-554, §219(a), added par. (3).

Subsec. (b). Pub. L. 99-554, §219(b), substituted "motion or on a motion by the United States trustee, but"
for "motion and".

1984—Pub. L. 98-353 designated existing provisions as subsec. (a) and in pars. (1) and (2) substituted "or"
for "and", and added subsec. (b).

EFFECTIVE DATE OF 2014 AMENDMENT

Amendment by Pub. L. 113-295 applicable with respect to cases commenced under this title on or after
Dec. 19, 2014, see section 104(d) of Pub. L. 113-295, set out as a note under section 521 of this title.

EFFECTIVE DATE OF 2008 AMENDMENT

Pub. L. 110-438, §4, Oct. 20, 2008, 122 Stat. 5002, as amended by Pub. L. 112-64, §2, Dec. 13, 2011, 125
Stat. 766, provided that:

"(a) EFFECTIVE DATE.—Except as provided in subsection (b), this Act [amending this section and
enacting provisions set out as a note under section 101 of this title] and the amendments made by this Act
shall take effect 60 days after the date of enactment of this Act [Oct. 20, 2008].

"(b) APPLICATION OF AMENDMENTS.—The amendments made by this Act [amending this section]
shall apply only with respect to cases commenced under title 11 of the United States Code in the 7-year period
beginning on the effective date of this Act."

EFFECTIVE DATE OF 2005 AMENDMENT
Amendment by Pub. L. 109-8 effective 180 days afier Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1998 AMENDMENT
Amendment by Pub. L. 105-183 applicable to any case brought under an applicable provision of this title
that is pending or commenced on or after June 19, 1998, see section 5 of Pub. L. 105-183, set out as a note
under section 544 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT
Effective date and applicability of amendment by Pub. L. 99554 dependent upon the judicial district
involved, see section 302(d), () of Pub. I.. 99-554, set out as a note under section 581 of Title 28, Judiciary
and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

SCHEDULES OF REASONABLE AND NECESSARY EXPENSES

Pub. L. 109-8, title I, §107, Apr. 20, 2005, 119 Stat. 42, provided that: "For purposes of section 707(b) of
title 11, United States Code, as amended by this Act, the Director of the Executive Office for United States
Trustees shall, not later than 180 days after the date of enactment of this Act [Apr. 20, 2005], issue schedules
of reasonable and necessary administrative expenses of administering a chapter 13 plan for each judicial
district of the United States."

ADJUSTMENT OF DOLLAR AMOUNTS

The dollar amounts specified in this section were adjusted by notices of the Judicial Conference of the
United States pursuant to section 104 of this title as follows:

By notice dated Feb. 12, 2013, 78 F.R. 12089, effective Apr. 1, 2013, in subsec. (b)(2)(A)i)), dollar
amount "7,025" was adjusted to "7,475"; in subsec. (b)2)(A)(I)(IT), dollar amount "11,725" was adjusted to
"12,475"; in subsec. (b)(2)(A)(ENIV), dollar amount "1,775" was adjusted to "1,875"; in subsec.
(B}2)B)(iv)(D), dollar amount "7,025" was adjusted to "7,475"; in subsec. (b)(2)(B)(iv)(II), dollar amount



"11,725" was adjusted to "12,475"; in subsec. (b)(5)(B), dollar amount "1,175" was adjusted to "1,250"; in

subsec. (b)(6)(C), dollar amount "625" was adjusted to "675"; and, in subsec. (b)(7)(A)(ii1), dollar amount

"625" was adjusted to "675". See notice of the Judicial Conference of the United States set out as a note under
section 104 of this title,

By notice dated Feb. 19, 2010, 75 F.R. 8747, effective Apr. 1, 2010, in subsec. (b)(2)(A)(i)(I), doliar
amount "6,575" was adjusted to "7,025"; in subsec. (b}(2)(A)(I)(IT}, dollar amount "10,950" was adjusted to
"11,725"; in subsec. (b)(2)(A)(ii}(TV), dollar amount "1,650" was adjusted to "1,775"; in subsec.
(L)2)B)iv)(D), dollar amount "6,575" was adjusted to "7,025"; in subsec. (b)(2}B)(iv)(I1), dollar amount
"10,950" was adjusted to "11,725"; in subsec. (b)(5)(B), dollar amount "1,100" was adjusted to "1,175"; in
subsec. (b)(6)(C), dollar amount "575" was adjusted to "625"; and, in subsec. (b)(7)(A)(iii}, dollar amount
"575" was adjusted to "625".

By notice dated Feb. 7, 2007, 72 F.R. 7082, effective Apr. 1, 2007, in subsec. (b}(2)(A)i)(I), dollar amount
"6,000" was adjusted to "6,575"; in subsec. (b} 2)(A)(IXII), dollar amount "10,000" was adjusted to "10,950";
in subsec. (b)Y(2)(A)ii)(IV), dollar amount "1,500" was adjusted to "1,650"; in subsec. (b)}(S)(B), dollar
amount "1,000" was adjusted to "1,100"; in subsec. (b)(6)(C), dollar amount "525" was adjusted to "575"; and,
in subsec. (b)(7)(A), dollar amount "525" was adjusted to "575".

RULES PROMULGATED BY SUPREME COURT

United States Supreme Court to prescribe general rules implementing the practice and procedure to be
followed under subsec. (b} of this section, with section 2075 of Title 28, Judiciary and Judicial Procedure, to
apply with respect to such general rules, see section 320 of Pub. L. 98-353, set out as a note under section
2075 of Title 28.

SUBCHAPTER II—COLLECTION, LIQUIDATION, AND DISTRIBUTION
OF THE ESTATE

§721. Authorization to operate business

The court may authorize the trustee to operate the business of the debtor for a limited period, if
such operation is in the best interest of the estate and consistent with the orderly liquidation of the
estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2606.)
' HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

This section is derived from section 2a(5) of the Bankruptcy Act [section 11{a)(5) of former title 11]. It
permits the court to authorize the operation of any business of the debtor for a limited period, if the operation
is in the best interest of the estate and consistent with orderly liquidation of the estate. An example is the
operation of a waich company to convert watch movements and cases into completed watches which will
bring much higher prices than the component parts would have brought.

§722. Redemption

An individual debtor may, whether or not the debtor has waived the right to redeem under this
section, redeem tangible personal property intended primarily for personal, family, or household use,
from a lien securing a dischargeable consumer debt, if such property is exempted under section 522
of this title or has been abandoned under section 554 of this title, by paying the holder of such lien
the amount of the allowed secured claim of such holder that is secured by such lien in full at the time
of redemption.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2606; Pub. L. 109-8, title T1T, §304(2), Apr. 20, 2005, 119
Stat. 79.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS
Section 722 of the House amendment adopts the position taken in H.R. 8200 as passed by the House and




rejects the alternative contained in section 722 of the Senate amendment.

SENATE REPORT NO. 95-989

This section is new and is broader than rights of redemption under the Uniform Commercial Code. Tt
authorizes an individual debtor to redeem tangible personal property intended primarily for personal, family,
or household use, from a lien securing a nonpurchase money dischargeable consumer debt. It applies only if
the debtor's interest in the property is exempt or has been abandoned.

This right to redeem is a very substantial change from current law. To prevent abuses such as may occur
when the debtor deliberately allows the property to depreciate in value, the debtor will be required to pay the
fair market value of the goods or the amount of the claim if the claim is less. The right is personal to the
debtor and not assignable.

HOUSE REPORT NO. 95-595

This section is new and is broader than rights of redemption under the Uniform Commercial Code. It
authorizes an individual debtor to redeem tangible personal property intended primarily for personal, family,
or household use, from a lien securing a dischargeable consumer debt. It applics only if the debtor's interest in
the property is exempt or has been abandoned.

The right to redeem extends to the whole of the property, not just the debtor's exempt interest in it. Thus, for
example, if a debtor owned a $2,000 car, subject to a $1,200 lien, the debtor could exempt his $800 interest in
the car. The debtor is permitted a $1,500 exemption in a car, proposed 11 U.S.C. 522(d)(2). This section
permits him to pay the holder of the lien $1,200 and redeem the entire car, not just the remaining $700 of his
exemption. The redemption is accomplished by paying the holder of the lien the amount of the allowed claim
secured by the lien, The provision amounts to a right of first refusal for the debtor in consumer goeds that
might otherwise be repossessed. The right of redemption under this section is not waivable.

AMENDMENTS
2005—Pub. L. 109-8 inserted "in full at the time of redemption" before period at end.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of this title.

§723. Rights of partnership trustee against general partners

(a) If there is a deficiency of property of the estate to pay in full all claims which are allowed in a
case under this chapter concerning a partnership and with respect to which a general partner of the
partnership is personally liable, the trustee shall have a claim against such general partner to the
extent that under applicable nonbankruptcy law such general partner is personally liable for such
deficiency.

(b) To the extent practicable, the trustee shall first seek recovery of such deficiency from any
general partner in such partnership that is not a debtor in a case under this title. Pending
determination of such deficiency, the court may order any such partner to provide the estate with
indemnity for, or assurance of payment of, any deficiency recoverable from such partner, or not to
dispose of property.

(c) The trustee has a claim against the estate of each general partner in such partnership that is a
debtor in a case under this title for the full amount of alt claims of creditors allowed in the case
concerning such partnership. Notwithstanding section 502 of this title, there shall not be allowed in
such partner's case a claim against such partner on which both such partner and such partnership are
liable, except to any extent that such claim is secured only by property of such partner and not by
property of such partnership. The claim of the trustee under this subsection is entitled to distribution
in such partner's case under section 726(a) of this title the same as any other claim of a kind specified
in such section.

(d) If the aggregate that the trustee recovers from the estates of general partners under subsection
(c) of this section is greater than any deficiency not recovered under subsection (b) of this section,
the court, after notice and a hearing, shall determine an equitable distribution of the surplus so
recovered, and the trustee shall distribute such surplus to the estates of the general partners in such
partnership according to such determination.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2606; Pub. L. 98-353, title I, §476, July 10, 1984, 98 Stat.
381; Pub. L. 103-394, title I1, §212, Oct. 22, 1994, 108 Stat. 4125; Pub. L. 111-327, §2(a)(26), Dec.



22,2010, 124 Stat. 3560.)
HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 723(c) of the House amendment is a compromise between similar provisions contained in the
House bill and Senate amendment. The section makes clear that the trustee of a partnership has a claim against
each general partner for the fitll amount of all claims of creditors allowed in the case concerning the
partnership. By restricting the trustee's rights to claims of "creditors," the trustee of the partnership will not
have a claim against the general partners for administrative expenses or claims allowed in the case concerning
the partnership. As under present law, sections of the Bankruptcy Act [former title 11] applying to codebtors
and sureties apply to the relationship of a partner with respect to a partnership debtor. See sections 501(b),
502(e), 506(d)(2), 509, 524(d), and 1301 of'title 11.

SENATE REPORT NO. 95-989

This section is a significant departure from present law. It repeals the jingle rule, which, for ease of
administration, denied partnership creditors their rights against genera] partners by permitting general partners'
individual creditors to share in their estates first to the exclusion of partnership creditors. The result under this
section more closely tracks generally applicable partnership law, without a significant administrative burden.

Subsection (a) specifies that each general partner in a partnership debtor is liable to the partnership's trustee
for any deficiency of partnership property to pay in full all administrative expenses and all claims against the
partnership.

Subsection (b) requires the trustee to seek recovery of the deficiency from any general partner that is not a
debtor in a bankruptcy case. The court is empowered to order that partner to indemmify the estate or not to
dispose of property pending a determination of the deficiency. The language of the subsection is directed to
cases under the bankruptcy code. However, if, during the early stages of the transition period, a partner in a
partnership is proceeding under the Bankruptcy Act [former title 11] while the partnership is proceeding under
the bankruptcy code, the trustee should not first seek recovery against the Bankruptcy Act partner. Rather, the
Bankruptcy Act partner should be deemed for the purposes of this section and the rights of the trustee to be
proceeding under title 11.

Subsection (c) requires the partnership trustee to seek recovery of the full amount of the deficiency from the
estate of each general partner that is a debtor in a bankruptcy case. The trustee will share equally with the
partners' individual creditors in the assets of the partners' estates. Claims of partnership creditors who may
have filed against the partner will be disallowed to avoid double counting.

Subsection (d) provides for the case where the total recovery from all of the bankrupt general partners is
greater than the deficiency of which the trustee sought recovery. This case would most likely oceur for a
partnership with a large number of general partners. If the situation arises, the court is required to determine
an equitable redistribution of the surplus to the estate of the general partners. The determination will be based
on factors such as the relative liability of each of the general partners under the partnership agreement and the
relative rights of each of the general partners in the profits of the enterprise under the partnership agreement.

AMENDMENTS

2010—Subsec. (c). Pub. L. 111-327 substituted "The trustee has" for "Notwithstanding section 728(c) of
this title, the trustee has".

1994—Subsec. (a). Pub. L. 103-394 substituted "to the extent that under applicable nonbankruptcy law
such general partner is personally liable for such deficiency” for "for the full amount of the deficiency™.

1984—Subsec. (a). Pub. L. 98-353, §476, substituted provisions that the trustee shall have a claim for the
full amount of the deficiency against a general partner who is personally liable with respect to claims
concerning partnerships which are allowed in a case under this chapter, for provisions that each general
partner in the partnership would be liable to the trustee for the full amount of such deficiency.

Subsec. (c). Pub. L. 98-353, §476(b), substituted "such partner's case" for "such case" in two places, "by
property of such partnership" for "be property of such partnership”, and "a kind specified in such section" for
"the kind specified in such section".

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103—394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set ouf as a note under
section 101 of this title,

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.




§724. Treatment of certain liens

(a) The trustee may avoid a lien that secures a claim of a kind specified in section 726(a)(4) of this
title,

(b) Property in which the estate has an interest and that is subject to a lien that is not avoidable
under this title (other than to the extent that there is a properly perfected unavoidable tax lien arising
in connection with an ad valorem tax on real or personal property of the estate) and that secures an
allowed claim for a tax, or proceeds of such property, shall be distributed——

(1) first, to any holder of an allowed claim secured by a lien on such property that is not
avoidable under this title and that is senior to such tax lien;

(2) second, to any holder of a claim of a kind specified in section 507(a)(1)}(C) or 507(a)(2)
(except that such expenses under each such section, other than claims for wages, salaries, or
commissions that arise after the date of the filing of the petition, shall be limited to expenses
incurred under this chapter and shall not include expenses incurred under chapter 11 of this title),
507(a)(1)(A), 507(a)(1)(B), 507(2)(3), 507(a)(4), 507(a)(5), 507(a)(6), or 507(a)(7) of this title, to
the extent of the amount of such allowed tax claim that is secured by such tax lien;

(3) third, to the holder of such tax lien, to any extent that such holder's allowed tax claim that is
secured by such tax lien exceeds any amount distributed under paragraph (2) of this subsection;
(4) fourth, to any holder of an allowed claim secured by a lien on such property that is not

avoidable under this title and that is Junior to such tax lien;

(5) fifth, to the holder of such tax lien, to the extent that such holder's allowed claim secured by
such tax lien is not paid under paragraph (3) of this subsection; and

(6) sixth, to the estate.

(¢) If more than one holder of a claim is entitled to distribution under a particular paragraph of
subsection (b) of this section, distribution to such holders under such paragraph shall be in the same
order as distribution to such holders would have been other than under this section.

(d) A statutory lien the priority of which is determined in the same manner as the priority of a tax
lien under section 6323 of the Internal Revenue Code of 1986 shall be treated under subsection (b) of
this section the same as if such lien were a tax lien.

(¢) Before subordinating a tax lien on real or personal property of the estate, the trustee shall—

(1) exhaust the unencumbered assets of the estate; and
(2) in a manner consistent with section 5 06(c), recover from property securing an allowed
secured claim the reasonable, necessary costs and expenses of preserving or disposing of such

property.

(f) Notwithstanding the exclusion of ad valorem tax liens under this section and subject to the
requirements of subsection (e), the following may be paid from property of the estate which secures
a tax lien, or the proceeds of such property:

(1) Claims for wages, salaries, and commissions that are entitled to priority under section

507(a)(4).

(2) Claims for contributions to an employee benefit plan entitled to priority under section

507(a)(5).

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2607; Pub. L. 98353, title I1L, §477, July 10, 1984, 98 Stat,
381; Pub. L. 99-554, title TT, §283(r), Oct. 27, 1986, 100 Stat. 3118; Pub. L. 103-394, title 111,
§304(h)(4), title V, §501(d)(23), Oct. 22, 1994, 108 Stat. 4134, 4146; Pub,. I 109-8, title VIL,
§701(a), Apr. 20,2005, 119 Stat. 124; Pub. L. 111-327, §2(a)(27), Dec. 22, 2010, 124 Stat. 3560.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 724 of the House amendment adopts the provision taken in the House bill and rejects the provision
taken in the Senate amendment. In effect, a tax claim secured by a lien is treated as a claim between the fifth
and sixth priority in a case under chapter 7 rather than as a secured claim,

Treatment of certain liens: The House amendment modifies present law by requiring the subordination of
tax liens on both real and personal property to the payment of claims having a priority. This means that assets
are to be distributed from the debtor's estate to pay higher priority claims before the tax claims are paid, even
though the tax claims are properly secured. Under present law and the Senate amendment only tax liens on



personal property, but not on real property, are subordinated to the payment of claims having a priority above
the priority for tax claims.

SENATE REPORT NO. 95-989

Subsection (a) of section 724 permits the trustee to avoid a lien that secures a fine, penalty, forfeiture, or
multiple, punitive, or exemplary damages claim to the extent that the claim is not compensation for actual
pecuniary loss. The subsection follows the policy found in section 57j of the Bankruptcy Act [section 93(j) of
former title 11] of protecting unsecured creditors from the debtor's wrongdoing, but expands the protection
afforded. The lien is made voidable rather than void in chapter 7, in order to permit the lien to be revived if the
case is converted to chapter 11 under which penalty liens are not voidable. To make the lien void would be to
permit the filing of a chapter 7, the voiding of the lien, and the conversion to a chapter 11, simply to avoid a
penalty lien, which should be valid in a reorganization case.

Subsection (b) governs tax liens. This provision retains the rule of present bankruptey law (§67(C)(3) of the
Bankruptcy Act [section 107(c)(3) of former title 11]) that a tax lien on personal property, if not avoidable by
the trustee, is subordinated in payment to unsecured claims having a higher priority than unsecured tax claims.
Those other claims may be satisfied from the amount that would otherwise have been applied to the tax Hen,
and any excess of the amount of the lien is then applied to the tax. Any personal property (or sale proceeds)
remaining is to be used to satisfy claims secured by liens which are junior to the tax lien. Any proceeds
remaining are next applied to pay any unpaid balance of the tax lien.

Subsection (d) specifies that any statutory lien whose priority is determined in the same manner as a tax lien

is to be treated as a tax lien under this section, even if the lien does not secure a claim for taxes. An example is
the ERISA [29 U.S.C. 1001 et seq.] lien.

HOUSE REPORT NO. 95-595

Subsection (b) governs tax liens. It is derived from section 67¢(3) of the Bankruptcy Act [section 107(c)(3)
of former title 11], without substantial modification in result. It subordinates tax liens to administrative
expense and wage claims, and solves certain circuity of liens problems that arise in connection with the
subordination. The order of distribution of property subject to a tax lien is as follows: First, to holders of liens
senior to the tax lien; second, to administrative expenses, wage claims, and consumer creditors that are
granted priority, but only to the extent of the amount of the allowed tax claim secured by the lien. In other
words, the priority claimants step into the shoes of the tax collector. Third, to the tax claimant, to the extent
that priority claimants did not use up his entire claim. Fourth, to junior len holders. Fifth, to the tax collector
to the extent that he was not paid under paragraph (3). Finally, any remaining property goes to the estate. The
result of these provisions are to leave senior and junior lienors and holders of unsecured claims undisturbed. If
there are any liens that are equal in status to the tax lien, they share pari passu with the tax lien under the
distribution provisions of this subsection.

REFERENCES IN TEXT

Section 6323 of the Internal Revenue Code of 1986, referred to in subsec. (d), is classified to section 6323
of Title 26, Internal Revenue Code.

AMENDMENTS

2010—Subsec. (b)(2). Pub. L. 111-327 substituted "507(a)(1}(C) or 507(a)(2)" for "507(a)(1)", "this
chapter” for "chapter 7 of this title", and "507(a)(1)}A), 507(a)(1)(B)," for "507(a)(2)," and inserted "under
each such section" after "such expenses"”. '

2005—Subsec. (b). Pub. L. 109-8, §701(a)(1), inserted "(other than to the extent that there is a properly
perfected unavoidable tax lien arising in connection with an ad valorem tax on real or personal property of the
estate)" after "under this title" in introductory provisions.

Subsec. (b)(2). Pub. L. 109-8, §701(a)(2), inserted "(except that such expenses, other than claims for
wages, salaties, or commissions that arise after the date of the filing of the petition, shall be limited to
expenses incurred under chapter 7 of this title and shall not include expenses incurred under chapter 11 of this
title}" after "section 507(a)(1)".

Subsecs. (&), (f). Pub. L. 109-8, §701(a)(3), added subsecs. (e) and (f).

1994—Subsec. (b)(2). Pub. L. 103-394, §304(h)(4), substituted "507(a)(6), or 507(a)(7)" for "or 507(a)(6)".

Subsec. (d). Pub. L. 103-394, §501(d)(23), substituted "Internal Revenue Code of 1986" for "Internal
Revenue Code of 1954 (26 U.S.C. 6323)".

1986—Subsec. (b)(2). Pub. L. 99-554 inserted reference to section 507(a)(6) of this title.

1984—Subsec. (b). Pub. L. 98-353, §477(a)(1), substituted "a tax" for "taxes" in provisions preceding par.
().

Subsec. (b)(2). Pub. L. 98-353, §477(a)(2), substituted "any holder of a claim of a kind specified" for
"claims specified", "section 507(a)(1)" for "sections 507(a)(1)", and "or 507(a)(5) of this title" for "and
507(a)(5) of this title",

Subsec. (b)(3). Pub. L. 98-353, §477(a)(3), substituted "allowed tax claim" for "allowed claim".




Subsec. (¢). Pub. L. 98-353, §477(b), substituted "holder of a claim is entitled" for "creditor is entitled" and
"holders" for "creditors” in two places.

Subsec. (d). Pub. L. 98-353, §477(c), substituted "the priority of which" for "whose priority" and "the same
as if such lien were a tax lien" for "the same as a tax lien".

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub, L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 99-554,
set out as a note under section 581 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

§725. Disposition of certain property

After the commencement of a case under this chapter, but before final distribution of property of
the estate under section 726 of this title, the trustee, after notice and a hearing, shall dispose of any
property in which an entity other than the estate has an interest, such as a lien, and that has not been
disposed of under another section of this title.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2607; Pub. L. 98-353, title 1L, §478, July 10, 1984, 98 Stat.
381.) :

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 725 of the House amendment adopts the substance contained in both the House bill and Senate
amendment but transfers an administrative function to the trustee in accordance with the general thrust of this
legislation to separate the administrative and the judicial functions where appropriate.

SENATE REPORT NO. 95-989

This section requires the court to determine the appropriate disposition of property in which the estate and
an entity other than the estate have an interest. It would apply, for example, to property subject to a lien or
property co-owned by the estate and another entity. The court must make the determination with respect to
property that is not disposed of under another section of the bankruptcy code, such as by abandonment under
section 554, by sale or distribution under 363, or by allowing foreclosure by a secured creditor by lifting the
stay under section 362. The purpose of the section is to give the court appropriate authority to ensure that
collateral or its proceeds is returned to the proper secured creditor, that consigned or bailed goods are returned
to the consignor or bailor and so on. Current law is curiously silent on this point, though case law has grown
to fill the void. The section is in lieu of a section that would direct a certain distribution to secured creditors. It
gives the court greater flexibility to meet the circumstances, and it is broader, permitting disposition of
property subject to a co-ownership interest.

AMENDMENTS
1984—Pub. L. 98--353 substituted "distribution of property of the estate" for "distribution".

EFFECTIVE DATE OF 1984 AMENDMENT

Amendmeﬁt by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

§726. Distribution of property of the estate




(a) Except as provided in section 510 of this title, property of the estate shall be distributed—

(1) first, in payment of claims of the kind specified in, and in the order specified in, section 507
of this title, proof of which is timely filed under section 501 of this title or tardily filed on or
before the earlier of—

(A) the date that is 10 days after the mailing to creditors of the summary of the trustee's final
report; or
(B) the date on which the trustee commences final distribution under this section;

(2) second, in payment of any allowed unsecured claim, other than a claim of a kind specified in
paragraph (1), (3), or (4) of this subsection, proof of which is—
(A) timely filed under section 501(a) of this title;
(B) timely filed under section 501(b) or 501(c) of this title; or
(C) tardily filed under section 501(a) of this title, if—
(i) the creditor that holds such claim did not have notice or actual knowledge of the case in
time for timely filing of a proof of such claim under section 501(a) of this title; and
(ii) proof of such claim is filed in time to permit payment of such claim;

(3) third, in payment of any allowed unsecured claim proof of which is tardily filed under
section 501(a) of this title, other than a claim of the kind specified in paragraph (2)(C) of this
subsection;

(4) fourth, in payment of any allowed claim, whether secured or unsecured, for any fine,
penalty, or forfeiture, or for multiple, exemplary, or punitive damages, arising before the earlier of
the order for relief or the appointment of a trustee, to the extent that such fine, penalty, forfeiture,
or damages are not compensation for actual pecuniary loss suffered by the holder of such claim;

(5) fifth, in payment of interest at the legal rate from the date of the filing of the petition, on any
claim paid under paragraph (1), (2), (3), or (4) of this subsection; and

{6) sixth, to the debtor.

(b) Payment on claims of a kind specified in paragraph (1), (2), (3), (4), (5), (6), (7), (8), (9), or
(10) of section 507(a) of this title, or in paragraph (2), (3), (4), or (5) of subsection (a) of this section,
shall be made pro rata among claims of the kind specified in each such particular paragraph, except
that in a case that has been converted to this chapter under section 1112, 1208, or 1307 of this title, a
claim allowed under section 503(b) of this title incurred under this chapter after such conversion has
priority over a claim allowed under section 503(b) of this title incurred under any other chapter of
this title or under this chapter before such conversion and over any expenses of a custodian
superseded under section 543 of this title.

(¢} Notwithstanding subsections (a) and (b) of this section, if there is property of the kind specified
in section 541(a)(2) of this title, or proceeds of such property, in the estate, such property or proceeds
shall be segregated from other property of the estate, and such property or proceeds and other
property of the estate shall be distributed as follows:

* (1) Claims allowed under section 503 of this title shall be paid either from property of the kind
specified in section 541(a)(2) of this title, or from other property of the estate, as the interest of
justice requires.

(2) Allowed claims, other than claims allowed under section 503 of this title, shall be paid in the
order specified in subsection (a) of this section, and, with respect to claims of a kind specified in a
particular paragraph of section 507 of this title or subsection (a) of this section, in the following
order and manner: '

(A) First, community claims against the debtor or the debtor's spouse shall be paid from
property of the kind specified in section 541(a)(2) of this title, except to the extent that such
property is solely liable for debts of the debtor.

(B) Second, to the extent that community claims against the debtor are not paid under
subparagraph (A) of this paragraph, such community claims shall be paid from property of the
kind specified in section 541(a)(2) of this title that is solely liable for debts of the debtor.

(C) Third, to the extent that all claims against the debtor including community claims against
the debtor are not paid under subparagraph (A) or (B) of this paragraph such claims shall be
paid from property of the estate other than property of the kind specified in section 541(a)}(2) of
this title.




(D) Fourth, to the extent that community claims against the debtor or the debtor's spouse are
not paid under subparagraph (A), (B), or (C) of this paragraph, such claims shall be paid from
all remaining property of the estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2608; Pub. L. 98-353, title 111, §479, July 10, 1984, 98 Stat.
381; Pub. L. 99554, title I1, §§257(r), 283(s), Oct. 27, 1986, 100 Stat. 3115, 3118; Pub. L. 103—394,
title IT, §213(b), title ITL, §304(h)(5), title V, §501(d)(24), Oct. 22, 1994, 108 Stat. 4126, 4134, 4146:
Pub. L. 109-8, title VIL, §713, title XIL, §1215, Apr. 20, 2005, 119 Stat. 128, 195; Pub. L. 111-327,
§2(2)(28), Dec. 22, 2010, 124 Stat. 3560.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 726(a)(4) adopts a provision contained in the Senate amendment subordinating prepetition penalties
and penalties arising in the involuntary gap period to the extent the penalties are not compensation for actual
pecuniary laws.

The House amendment deletes a provision following section 726(a)(6) of the Senate amendment providing
that the term "claim™ includes interest due owed before the date of the filing of the petition as unnecessary
since a right to payment for interest due is a right to payment which is within the definition of "claim” in
section 101(4) of the House amendment.

SENATE REPORT NO. 95-989

This section is the general distribution section for liquidation cases. Tt dictates the order in which
distribution of property of the estate, which has usually been reduced to money by the trustee under the
requirements of section 704(1). '

First, property is distributed among prierity claimants, as determined by section 507, and in the order
prescribed by section 507. Second, distribution is to general unsecured creditors. This class excludes priority
creditors and the two classes of subordinated creditors specified below. The provision is written to permit
distribution to creditors that tardily file claims if their tardiness was due to lack of notice or knowledge of the
case. Though it is in the interest of the estate to encourage timely filing, when tardy filing is not the result of a
failure to act by the creditor, the normal subordination penalty should not apply. Third distribution is to
general unsecured creditors who tardily file. Fourth distribution is to holders of fine, penalty, forfeiture, or
multiple, punitive, or exemplary damage claims. More of these claims are disallowed entirely under present
law. They are simply subordinated here.

Paragraph (4) provides that punitive penalties, including prepetition tax penalties, are subordinated to the
payment of all other classes of claims, except claims for interest accruing during the case. In effect, these
penalties are payable out of the estate's assets only if and to the extent that a surplus of assets would otherwise
remain at the close of the case for distribution back to the debtor.

Paragraph (5) provides that postpetition interest on prepetition claims is also to be paid to the creditor in a
subordinated position. Like prepetition penalties, such interest will be paid from the estate only if and to the
extent that a surplus of assets would otherwise remain for return to the debtor at the close of the case.

This section also specifies that interest accrued on all claims (including priority and nonpriority tax claims)
which accrued before the date of the filing of the title 11 petition is to be paid in the same order of distribution
of the estate's assets as the principal amount of the related claims.

Any surplus is paid to the debtor under paragraph (6).

Subsection (b) follows current law. It specifies that claims within a particular class are to be paid pro rata.
This provision will apply, of course, only when there are inadequate funds to pay the holders of claims of a
particular class in full. The exception found in the section, which also follows current law, specifies that
liquidation administrative expenses are to be paid ahead of reorganization administrative expenses if the case
has been converted from a reorganization case to a liquidation case, or from an individual repayment plan case
to a liquidation case. ‘

Subsection (c) governs distributions in cases in which there is community property and other property of the
estate. The section requires the two kinds of property to be segregated. The distribution is as follows: First,
administrative expenses are to be paid, as the court determines on any reasonable equitable basis, from both
kinds of property. The court will divide administrative expenses according to such factors as the amount of
each kind of property in the estate, the cost of preservation and liquidation of each kind of property, and
whether any particular administrative expenses are attributable to one kind of property or the other. Second,
claims are to be paid as provided under subsection (a) (the normal liquidation case distribution rules) in the
following order and manner: First, community claims against the debtor or the debtor's spouse are paid from
conumunity property, except such as is liable solely for the debts of the debtor.

Second, community claims against the debtor, to the extent not paid under the first provision, are paid from
community property that is solely liable for the debts of the debtor. Third, community claims, to the extent
they remain unpaid, and all other claims against the debtor, are paid from noncommunity property. Fourth, if



any community claims against the debtor or the debtor's spouse remain unpaid, they are paid from whatever
property remains in the estate. This would occur if community claims against the debtor's spouse are large in
amount and most of the estate's property is property solely liable, under nonbankruptcy law, for debts of the
debtor,

The marshalling rules in this section apply only to property of the estate. However, they will provide a
guide to the courts in the interpretation of proposed 11 U.S.C. 725, relating to distribution of collateral, in
cases in which there is community property. If a secured creditor has a lien on both community and
noncommunity property, the marshalling rules here—by analogy would dictate that the creditor be satisfied
first out of community property, and then out of separate property. '

AMENDMENTS

2010—Subsec. (b). Pub. L. 111-327 substituted "(8), (9), or (10)" for "or (8)".

2005—Subsec. (a)(1). Pub. L. 109-8, §713, substituted "on or before the earlier of—" and subpars. (A) and
(B) for "before the date on which the trustee commences distribution under this section;".

Subsec. (b). Pub. L. 109-8, §1215, struck out "1009," before "1112".

1994—Subsec. (a)(1). Pub. L. 103-394, §213(b), inserted before semicolon at end ", proof of which is
timely filed under section 501 of this title or tardily filed before the date on which the trustee commences
distribution under this section”.

Subsec. (b). Pub. L. 103394, §§304(h)(5), 501(d}(24), substituted ", (7), or (8)" for "or (7)" and "chapter
under section 1009, 1112," for "chapter under section 1112",

1986—Subsec. (b). Pub. L. 99-554, §283(s), inserted reference to par. (7) of section 507(a) of this title.

Pub. L. 99-554, §257(r), inserted reference to section 1208 of this title.

1984—Subsec. (b). Pub. L. 98-353, §479(a), substituted "cach such particular paragraph" for "a particular
paragraph”, "a claim allowed under section 503(b) of this title" for "administrative expenses” in two places,
and "has priority over" for "have priority over".

Subsec. (c)(1). Pub. L. 98-353, §479(b)(1), substituted "Claims allowed under section 503 of this title" for
"Administrative expenses”.

Subsec. (c)(2). Pub. L. 98-353, §479%(b)(2), substituted "Allowed claims, other than claims allowed under
section 503 of this title," for "Claims other than for administrative expenses".

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109--8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103—394, set out as a note under
section 101 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 257 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under this title before that date, see section 302(a), (c){1) of Pub. L. 99-554, set out as a
note under section 581 of Title 28, Judiciary and Judicial Procedure.

Amendment by section 283 of Pub. L. 99-554 effective 30 days after Oct, 27, 1986, see section 302(a) of
Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

§727. Discharge

(a) The court shall grant the debtor a discharge, unless—

{1) the debtor is not an individual; '

(2) the debtor, with intent to hinder, delay, or defraud a creditor or an officer of the estate
charged with custody of property under this title, has transferred, removed, destroyed, mutilated,
or concealed, or has permitted to be transferred, removed, destroyed, mutilated, or concealed—

(A) property of the debtor, within one year before the date of the filing of the petition; or
(B) property of the estate, after the date of the filing of the petition;




(3) the debtor has concealed, destroyed, mutilated, falsified, or failed to keep or preserve any
recorded information, including books, documents, records, and papers, from which the debtor's
financial condition or business transactions might be ascertained, unless such act or failure to act
was justified under all of the circumstances of the case;

(4) the debtor knowingly and fraudulently, in or in connection with the case—

(A) made a false oath or account;

(B) presented or used a false claim;

(C) gave, offered, received, or attempted to obtain money, property, or advantage, or a
promise of money, property, or advantage, for acting or forbearing to act; or

(D) withheld from an officer of the estate entitled to possession under this title, any recorded
mformation, including books, documents, records, and papers, relating to the debtor's property
or financial affairs;

(5) the debtor has failed to explain satisfactorily, before determination of denial of discharge
under this paragraph, any loss of assets or deficiency of assets to meet the debtor's liabilities;
(6) the debtor has refused, in the case—

(A) to obey any lawful order of the court, other than an order to respond to a material
question or to testify;

(B) on the ground of privilege against self-incrimination, to respond to a material question
approved by the court or to testify, after the debtor has been granted immunity with respect to
the matter concerning which such privilege was invoked; or

~ (C) on a ground other than the properly invoked privilege against self-incrimination, to
respond to a material question approved by the court or to testify;

(7) the debtor has committed any act specified in paragraph (2), (3), (4), (5), or (6) of this
subsection, on or within one year before the date of the filing of the petition, or during the case, in
connection with another case, under this title or under the Bankruptcy Act, concerning an insider;

(8) the debtor has been granted a discharge under this section, under section 1141 of this title, or
under section 14, 371, or 476 of the Bankruptcy Act, in a case commenced within 8 years before
the date of the filing of the petition;

(9) the debtor has been granted a discharge under section 1228 or 1328 of this title, or under
section 660 or 661 of the Bankruptcy Act, in a case commenced within six years before the date of
the filing of the petition, unless payments under the plan in such case totaled at least—

(A) 100 percent of the allowed unsecured claims in such case; or
(B)(1) 70 percent of such claims; and
(i) the plan was proposed by the debtor in good faith, and was the debtor's best effort;

{10) the court approves a written waiver of d1scharge executed by the debtor after the order for
relief under this chapter;

(11) after filing the petition, the debtor failed to complete an instructional course concerning
personal financial management described in section 111, except that this paragraph shall not apply
with respect to a debtor who is a person described in section 109(h)(4) or who resides in a district
for which the United States trustee (or the bankruptcy administrator, if any) determines that the
approved instructional courses are not adequate to service the additional individuals who would
otherwise be required to complete such instructional courses under this section (The United States
trustee (or the bankruptcy administrator, if any) who makes a determination described in this
paragraph shall review such determination not later than 1 year after the date of such
determination, and not less frequently than annually thereafter.); or

(12) the court after notice and a hearing held not more than 10 days before the date of the entry
of the order granting the discharge finds that there is reasonable cause to believe that—

(A) section 522(q){(1) may be applicable to the debtor; and
(B) there is pending any proceeding in which the debtor may be found guilty of a felony of
the kind described in section 522(q){(1)(A) or liable for a debt of the kind described in section

522(q)(1)(B).

(b) Except as provided in section 523 of this title, a discharge under subsection (a) of this section
discharges the debtor from all debts that arose before the date of the order for relief under this




chapter, and any liability on a claim that is determined under section 502 of this title as if such claim
had arisen before the commencement of the case, whether or not a proof of claim based on any such
debt or liability is filed under section 501 of this title, and whether or not a clatm based on any such
debt or liability is allowed under section 502 of this title.

(c)(1) The trustee, a creditor, or the United States trustee may object to the granting of a discharge
under subsection (a) of this section.

(2) On request of a party in interest, the court may order the trustee to examine the acts and
conduct of the debtor to determine whether a ground exists for denial of discharge.

(d) On request of the trustee, a creditor, or the United States trustee, and after notice and a hearing,
the court shall revoke a discharge granted under subsection (a) of this section 1f—

(1) such discharge was obtained through the fraud of the debtor, and the requesting party did not
know of such fraud until after the granting of such discharge;

(2) the debtor acquired property that is property of the estate, or became entitled to acquire
property that would be property of the estate, and knowingly and fraudulently failed to report the
acquisition of or entitlement to such property, or to deliver or surrender such property to the
trustee;

(3) the debtor committed an act specified in subsection (a)(6) of this section; or

(4) the debtor has failed to explain satisfactorily—

(A) a material misstatement in an audit referred to in section 586(f) of title 28; or
(B) a failure to make available for inspection all necessary accounts, papers, documents,
financial records, files, and all other papers, things, or property belonging to the debtor that are

requested for an audit referred to in section 586(f) of title 28.

(e) The trustee, a creditor, or the United States trustee may request a revocation of a discharge—
(1) under subsection (d)(1) of this section within one year after such discharge is granted; or
(2) under subsection (d)(2) or (d)(3) of this section before the later of—

(A) one year after the granting of such discharge; and
(B) the date the case is closed.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2609; Pub. L. 98-353, title III, §480, July 10, 1984, 98 Stat.
382; Pub. L. 99-554, title II, §§220, 257(s), Oct. 27, 1986, 100 Stat. 3101, 3116; Pub. L. 109-8, title
I, §106(b), title III, §§312(1), 330(a), title VI, §603(d), Apr. 20, 2005, 119 Stat. 38, 86, 101, 123.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Sections 727(a) (8) and (9) of the House amendment represent a compromise between provisions contained
in section 727(a)(8) of the House bill and Senate amendment. Section 727(a)(8) of the House amendment
adopts section 727(a)(8) of the House bill. However, section 727(a)(9) of the House amendment contains a
compromise based on section 727(a)(8) of the Senate amendment with respect to the circumstances under
which a plan by way of composition under Chapter X111 of the Bankruptcy Act [chapter 13 of former title 11]
should be a bar to discharge in a subsequent proceeding under title 11. The paragraph provides that a
discharge under section 660 or 661 of the Bankruptcy Act [section 1060 or 1061 of former title 11] or section
1328 of title 11 in a case commenced within 6 years before the date of the filing of the petition in a subsequent
case, operates as a bar to discharge unless, first, payments under the plan totaled at least 100 percent of the
allowed unsecured claims in the case; or second, payments under the plan totaled at least 70 percent of the
allowed unsecured claims in the case and the plan was proposed by the debtor in good faith and was the
debtor's best effort.

It is expected that the Rules of Bankruptcy Procedure will contain a provision permitting the debtor to
request a determination of whether a plan is the debtor's "best effort" prior to confirmation of a plan in a case
under chapter 13 of title 1. In determining whether a plan is the debtor's "best effort" the court will evaluate
several factors. Different facts and circumstances in cases under chapter 13 operate to make any rule of thumb
of limited usefulness. The court should balance the debtor's assets, including family income, health insurance,
retirement benefits, and other wealth, a sum which is generally determinable, against the foreseeable
necessary living expenses of the debtor and the debtor's dependents, which unfortunately is rarely quantifiable.
In determining the expenses of the debtor and the debtor's dependents, the court should consider the stability
of the debtor's employment, if any, the age of the debtor, the number of the debtor's dependents and their ages,
the condition of equipment and tools necessary to the debtor's employment or to the operation of his business,
and other foreseeable expenses that the debtor will be required to pay during the period of the plan, other than
payments to be made to creditors under the plan.

Section 727(a)(10) of the House amendment clarifies a provision contained in section 727(a)(9) of the




House bill and Senate amendment indicating that a discharge may be barred if the court approves a waiver of
discharge executed in writing by the debtor after the order for relief under chapter 7.

Section 727(b) of the House amendment adopts a similar provision contained in the Senate amendment
modifying the effect of discharge. The provision makes clear that the debtor is discharged from all debts that
arose before the date of the order for relief under chapter 7 in addition to any debt which is determined under
section 502 as if it were a prepetition claim. Thus, if a case is converted from chapter 11 or chapter 13 to a
case under chapter 7, all debts prior to the time of conversion are discharged, in addition to debts determined
after the date of conversion of a kind specified in section 502, that are to be determined as prepetition claims.
This modification is particularly important with respect to an individual debtor who files a petition under
chapter 11 or chapter 13 of title 11 if the case is converted to chapter 7. The logical result of the House
amendment is to equate the result that obtains whether the case is converted from another chapter to chapter 7,
or whether the other chapter proceeding is dismissed and a new case is commenced by filing a petition under
chapter 7.

SENATE REPORT NO. 95-989

This section is the heart of the fresh start provisions of the bankruptcy law. Subsection (2) requires the court
to grant a debtor a discharge unless one of nine conditions is met. The first condition is that the debtor is not
an individual. This is a change from present law, under which corporations and partoerships may be
discharged in liquidation cases, though they rarely are. The change in policy will avoid trafficking in corporate
shells and in bankrupt partnerships. "Individual™ includes a deceased individual, so that if the debtor dies
during the bankruptoy case, he will nevertheless be released from his debts, and his estate will not be liable for
them. Creditors will be entitled to only one satisfaction—from the bankruptcy estate and not from the probate
cstate.

The next three grounds for denial of discharge center on the debtor's wrongdoing in or in connection with
the bankruptcy case. They are derived from Bankruptcy Act §14c [section 32(c) of former title 11]. If the
debtor, with intent to hinder, delay, or defraud his creditors or an officer of the estate, has transferred,
removed, destroyed, mutilated, or concealed, or has permitted any such action with respect to, property of the
debtor within the year preceding the case, or property of the estate after the commencement of the case, then
the debtor is denied discharge. The debtor is also denied discharge if he has concealed, destroyed, mutilated,
falsified, or failed to keep or preserve any books and records from which his financial condition might be
ascertained, unless the act or failure to act was justified under all the circumstances of the case, The fourth
ground for denial of discharge is the commission of a bankruptcy crime, although the standard of proof is
preponderance of the evidence rather than proof beyond a reasonable doubt. These crimes include the making
of a false oath or account, the use or presentation of a false claim, the giving or receiving of money for acting
or forbearing to act, and the withholding from an officer of the estate entitled to possession of books and
records relating to the debtor's financial affairs,

The fifth ground for denial of discharge is the failure of the debtor to explain satisfactorily any loss of assets
or deficiency of assets to meet the debtor's liabilities. The sixth ground concerns refusal to testify. It is a
change from present law, under which the debtor may be denied discharge for legitimately exercising his right
against self-incrimination. Under this provision, the debtor may be denied discharge if he refuses to obey any
lawful order of the court, or if he refuses to testify after having been granted immunity or after improperly
invoking the constitutional privilege against self-incrimination.

The seventh ground for denial of discharge is the commission of an act specified in grounds two through six
during the year before the debtor's case in connection with another bankruptey case concerning an insider.

The eighth ground for denial of discharge is derived from §14c(5) of the Bankruptcy Act [section 32(c)(5)
of former title 11]. If the debtor has been granted a discharge in a case commenced within 6 years preceding
the present bankruptcy case, he is denied discharge. This provision, which is no change from current law with
respect to straight bankruptcy, is the 6-year bar to discharge. Discharge under chapter 11 will bar a discharge
for 6 years. As under current law, confirmation of a composition wage eamer plan under chapter 13 is a basis
for invoking the 6-year bar.

The ninth ground is approval by the court of a waiver of discharge.

Subsection (b) specifies that the discharge granted under this section discharges the debtor from all debts
that arose before the date of the order for relief. It is irrelevant whether or not a proof of claim was filed with
respect to the debt, and whether or not the claim based on the debt was allowed.

Subsection (c) permits the trustee, or a creditor, to object to discharge. It also permits the court, on request
of a party in interest, to order the trustee to examine the acts and conduct of the debtor to determine whether a
ground for denial of discharge exists. '

Subsection (d) requires the court to revoke a discharge already granted in certain circumstances, If the
debtor obtained the discharge through fraud, if he acquired and concealed property of the estate, or if he
refused to obey a court order or to testify, the discharge is to be revoked.

Subsection (e) permits the trustee or a creditor to request revocation of a discharge within 1 year after the
discharge is granted, on the grounds of fraud, and within one year of discharge or the date of the closing of the



case, whichever is later, on other grounds.

REFERENCES IN TEXT

The Bankruptcy Act, referred to in subsec. (a)(7), is act July 1, 1898, ch. 541, 30 Stat. 544, as amended,
which was classified generally to former Title 11.

Sections 14, 371, and 476 of the Bankruptcy Act, referred to in subsec, (a)(8), are section 14 of act July 1,
1398, ch. 541, 30 Stat. 550, section 371 of act July 1, 1898, ch. 541, as added June 22,1938, ch. 575, §1, 52
Stat. 912, and section 476 of act July 1, 1898, ch. 541, as added June 22,1938, ch. 575, §1, 52 Stat. 924,
which were classified to sections 32, 771, and 876 of former Title 11. ‘

Sections 660 and 661 of the Bankruptcy Act, referred to in subsec. (a)(9), are sections 660 and 661 of act
July 1, 1898, ch. 541, as added June 22,1938, ch. 575, §1, 52 Stat. 935, 936, which were classified to sections
1060 and 1061 of former Title 11.

AMENDMENTS

2005—-Subsec. (a)(8). Pub. L. 109-8, §312(1), substituted "8 years" for "six years".

Subsec. (2)(11). Pub. L. 109-8, §106(b), added par. (11),

Subsec. (2)(12). Pub. L. 109-8, §330(a), added par. (12).

Subsec. (d)(4). Pub. L. 109-8, §603(d), added par. (4).

1986—Subsec. (a)(9). Pub. L. 99-554, §257(s), inserted reference to section 1228 of this title.

‘Subsec. (c). Pub. L. 99-554, §220, amended subsec. (c) generally, substituting "The trustee, a creditor, or
the United States trustee may object" for "The trustee or a creditor may object" in par. (1).

Subsec. (d). Pub. L. 99-554, §220, amended subsec, (d) generally, substituting ", a creditor, or the United
States trustee,” for "or a creditor," in provisions preceding par. (1) and "acquisition of or entitlement to such
property” for "acquisition of, or entitlement to, such property” in par, (2).

Subsec. (e). Pub. L. 99--554, §220, amended subsec. (e) generally, substituting "The trustee, a creditor, or
the United States trustee may" for "The trustee or a creditor may" in provisions preceding par. (1), "section
within" for "section, within" and "discharge is granted" for "discharge was granted” in par. (1), "section
before" for "section, before" in provisions of par. (2) preceding subpar. (A), and "discharge; and" for
"discharge; or" in par. (2)(A).

1984— Subsec. (a)(6)(C). Pub. L. 98-353, §480(a)(1), substituted "properly" for "property".

Subsec. (a)(7). Pub. .. 98-353, §480(a)(2), inserted ", under this title or under the Bankruptcy Act," after
"another case”,

Subsec. (a)(8). Pub. L. 98-353, §480(a)(3), substituted "371," for "371".

Subsec. (¢)(1). Pub. L. 98-353, §480(b), substituted "to the granting of a discharge" for "to discharge".

Subsec. (€)(2)(A). Pub. L. 98-353, §480(c), substituted "or" for "and".

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by section 603(d) of Pub. L. 109-8 effective 18 months after Apr. 20, 2005, see section 603(e)
of Pub. L. 109-8, set out as a note under section 521 of this title.

Amendments by sections 106(b), 3 12(1), and 330(a) of Pub. L. 109-8 effective 180 days after Apr. 20,
2005, with amendments by sections 106(b) and 3 12(1) of Pub. L. 109-8 not applicable with respect to cases
commenced under this title before such effective date, except as otherwise provided, and amendment by
section 330(a) of Pub. L. 109-8 applicable with respect to cases commenced under this title on or after Apr.
20, 2005, see section 1501 of Pub. L. 109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 257 of Pub. L. 99-554 effective 30 days after Oct. 27, 1986, but not applicable to
cases commenced under this title before that date, see section 302(a), (c}(1) of Pub. L. 99-554, set out as a
note under section 581 of Title 28, Judiciary and Judicial Procedure.

Effective date and applicability of amendment by section 220 of Pub. L. 99-554 dependent upon the
Judicial district involved, see section 302(d), (e} of Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

[§728. Repealed. Pub. L. 109-8, title VII, §719(b)(1), Apr. 20, 2005, 119 Stat. 133]

Section, Pub. L. 95-598, Nov. 6, 1978, 92 Stat, 261 I; Pub. L. 98-353, title I11, §481, July 10, 1984, 98 Stat.
382; Pub. L. 99-554, title II, §257(t), Oct. 27, 1986, 100 Stat. 3116, related to special tax provisions.

EFFECTIVE DATE OF REPEAL



Repeal effective 180 days after Apr. 20, 2005, and not applicable with respect to cases commenced under
this title before such effective date, except as otherwise provided, see section 1501 of Pub. L. 109-8, set out as
an Effective Date of 2005 Amendment note under section 101 of this title.

SUBCHAPTER III—-STOCKBROKER LIQUIDATION

§741. Definitions for this subchapter -

In this subchapter—
(1)-"Commission" means Securities and Exchange Commission;
(2) "customer" includes—

(A) entity with whom a person deals as principal or agent and that has a claim against such
person on account of a security received, acquired, or held by such person in the ordinary
course of such person's business as a stockbroker, from or for the securities account or accounts
of such entity—

: (1) for safekeeping;
(ii) with a view to sale;
(111) to cover a consummated sale;
(iv) pursuant to a purchase;
(v) as collateral under a security agreement; or
(vi) for the purpose of effecting registration of transfer; and

(B) entity that has a claim against a person arising out of-—

(i) a sale or conversion of a security received, acquired, or held as specified in
‘subparagraph (A) of this paragraph; or

(i1) a deposit of cash, a security, or other property with such person for the purpose of
purchasing or selling a security;

(3) "customer name security" means security—

(A) held for the account of a customer on the date of the filing of the petition by or on behalf
of the debtor;

(B) registered in such customer's name on such date or in the process of being so registered
under instructions from the debtor; and

(C) not in a form transferable by delivery on such date;

(4} "customer property" means cash, security, or other property, and proceeds of such cash,
security, or property, received, acquired, or held by or for the account of the debtor, from or for
the securities account of a customer—

(A) including—

(i) property that was unlawfully converted from and that is the lawful property of the
estate;

(ii) a security held as property of the debtor to the extent such security is necessary to meet
a net equity claim of a customer based on a security of the same class and series of an issuer;

(iii) resources provided through the use or realization of a customer's debit cash balance or
a debit item includible in the Formula for Determination of Reserve Requirement for Brokers
and Dealers as promulgated by the Commission under the Securities Exchange Act of 1934,

“and

(iv) other property of the debtor that any applicable law, rule, or regulation requires to be
set aside or held for the benefit of a customer, unless including such property as customer
property would not significantly increase customer property; but

(B) not including—

(i) a customer name security delivered to or reclaimed by a customer under section 751 of
this title; or

(if) property to the extent that a customer does not have a claim against the debtor based on




such property;

(5) "margin payment” means payment or deposit of cash, a security, or other property, that is
commonly known to the securities trade as original margin, initial margin, maintenance margin, or
variation margin, or as a mark-to-market payment, or that secures an obligation of a participant in
a securities clearing agency;

(6) "net equity” means, with respect to all accounts of a customer that such customer has in the
same capacity— ,

(A)(i) aggregate dollar balance that would remain in such accounts after the liquidation, by
sale or purchase, at the time of the filing of the petition, of all securities positions in all such
accounts, except any customer name securities of such customer; minus

(i) any claim of the debtor against such customer in such capacity that would have been
owing immediately after such liquidation; plus

(B) any payment by such customer to the trustee, within 60 days after notice under section
342 of this title, of any business related claim of the debtor against such customer in such

capacity;

(7) "securities contract"-—
(A) means—

(i) a contract for the purchase, sale, or loan of a security, a certificate of deposit, a
mortgage loan, any interest in a mortgage loan, a group or index of securities, certificates of
deposit, or mortgage loans or interests therein (including an interest therein or based on the
value thereof), or option on any of the foregoing, including an option to purchase or sell any
such security, certificate of deposit, mortgage loan, interest, group or index, or option, and
including any repurchase or reverse repurchase transaction on any such security, certificate of
deposit, mortgage loan, interest, group or index, or option (whether or not such repurchase or
reverse repurchase transaction is a "repurchase agreement”, as defined in section 101);

(ii) any option entered into on a national securities exchange relating to foreign currencies;

(iii) the guarantee (including by novation) by or to any securities clearing agency of a
settlement of cash, securities, certificates of deposit, mortgage loans or interests therein,
group or index of securities, or mortgage loans or interests therein (including any interest
therein or based on the value thereof), or option on any of the foregoing, including an option
to purchase or sell any such security, certificate of deposit, mortgage loan, interest, group or
index, or option (whether or not such settlement is in connection with any agreement or
transaction referred to in clauses (i) through (x1));

(iv) any margin loan;

(v) any extension of credit for the clearance or settlement of securities transactions;

(vi) any loan transaction coupled with a securities collar transaction, any prepaid forward
securities transaction, or any total return swap transaction coupled with a securities sale
transaction;

(vii) any other agreement or transaction that is similar to an agreement or transaction
referred to in this subparagraph;

(viii) any combination of the agreements or transactions referred to in this subparagraph;

(ix) any option to enter into any agreement or transaction referred to in this subparagraph;

(x) a master agreement that provides for an agreement or transaction referred to in clause
(i), (i1), (iii), (iv), (v), (vi)}, (vii), (viii), or (ix), together with all supplements to any such
master agreement, without regard to whether the master agreement provides for an agreement
or transaction that is not a securities contract under this subparagraph, except that such master
agreement shall be considered to be a securities contract under this subparagraph only with
respect to each agreement or transaction under such master agreement that is referred to in
clause (i), (it), (iii), (iv), (v), (vi), (vii), (viii), or (ix); or

(xi) any security agreement or arrangement or other credit enhancement related to any
agreement or transaction referred to in this subparagraph, including any guarantee or
reimbursement obligation by or to a stockbroker, securities clearing agency, financial
institution, or financial participant in connection with any agreement or transaction referred
to in this subparagraph, but not to exceed the damages in connection with any such agreement
or transaction, measured in accordance with section 562; and



(B) does not include any purchase, sale, or repurchase obligation under a participation in a
commercial mortgage loan;

(8) "settlement payment” means a preliminary settlement payment, a partial settlement payment,
an interim settlement payment, a settlement payment on account, a final settlement payment, or
any other similar payment commonly used in the securities trade; and -

(9) "SIPC" means Securities Investor Protection Corporation.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2611; Pub. L. 97-222, §8, July 27, 1982, 96 Stat. 237; Pub.
L. 98-353, title [T, §482, July 10, 1984, 98 Stat. 382; Pub. L. 103394, tifle V. §501(d)(25), Oct. 22,
1994, 108 Stat. 4146; Pub. L. 109-8, title IX, §907(a)(2), Apr. 20, 2005, 119 Stat. 173; Pub. L.
109-390, §5(a)(3), Dec. 12, 2006, 120 Stat. 2697.)

HISTORICAI, AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 741(6) of the House bill and Senate amendment is deleted by the House amendment since the
defined term is used only in section 741(4)(A)(ii). A corresponding change is made in that section.

SENATE REPORT NO. 95-989

Section 741 sets forth definitions for subchapter I1I of chapter 7.

Paragraph (1) defines "Commission” to mean the Securities and Exchange Commission.

Paragraph (2) defines "customer" to include anybody that interacts with the debtor in a capacity that
concerns securities transactions. The term embraces cash or margin customers of a broker or dealer in the
broadest sense.

Paragraph (3) defines "customer name security" in a restrictive fashion to include only non-transferable
securities that are registered, or in the process of being registered in a customer's own name. The securities
must not be endorsed by the customer and the stockbroker must not be able to legally transfer the securities by
delivery, by a power of attorney, or otherwise.

Paragraph (4) defines "customer property" to include all property of the debtor that has been segregated for
customers or property that should have been scgregated but was unlawfully converted. Clause (i) refers to
customer property not properly segregated by the debtor or customer property converted and then recovered
so as to become property of the estate. Unlawfully converted property that has been transferred to a third party
is excluded until it is recovered as property of the estate by virtue of the avoiding powers. The concept
excludes customer name securities that have been delivered to or reclaimed by a customer and any property
properly belonging to the stockholder, such as money deposited by a customer to pay for securitics that the
stockholder has distributed to such custorer.

Paragraph (5) [enacted as (6)] defines "net equity” to establish the extent to which a customer will be
entitled to share in the single and separate fund. Accounts of a customer are aggregated and offset only to the
extent the accounts are held by the customer in the same capacity. Thus, a personal account is separate from
an account held as trustee. In a community property state an account held for the community is distinct from
an account held as separate property.

The net equity is computed by liquidating all securities positions in the accounts and crediting the account
with any amount due to the customer. Regardless of the actval dates, if any, of liquidation, the customer is
only entitied to the liquidation value at the time of the filing of the petition. To avoid double counting, the
liquidation value of customer name securities belonging to a customer is excluded from net equity. Thus,
clause (ii) includes claims against a customer resulting from the liquidation of a security under clause (i). The
value of a security on which trading has been suspended at the time of the filing of the petition will be
estimated. Once the net liquidation value is computed, any amount that the customer owes to the stockbroker
is subtracted including any amount that would be owing after the hypothetical liquidation, such as brokerage
fees. Debts owed by the customer to the debtor, other than in a securities related transaction, will not reduce
the net equity of the customer. Finally, net equity is increased by any payment by the customer to the debtor
actually paid within 60 days after notice. The principal reason a customer would make such a payment is to
reclaim customer name securities under §751.

Paragraph (6) defines "1934 Act" to mean the Securities Exchange Act of 1934 [15U.8.C. 78a et seq.].

Paragraph (7) [enacted as (9)] defines "SIPC" to mean the Securities Investor Protection Corporation.

REFERENCES IN TEXT

The Securities Exchange Act of 1934, referred to in par. (4)(A)(iii), is act June 6, 1934, ch. 404, 48 Stat.
881, as amended, which is classified principally to chapter 2B (§78a et seq.) of Title 15, Commerce and
Trade. For complete classification of this Act to the Code, see section 78a of Title 15 and Tables.



AMENDMENTS

2006—Par. (7)(A)(1). Pub. L. 109-390, §5(a)(3)(A), substituted "a mortgage loan,” for "a mortgage loan or"
and inserted "(whether or not such repurchase or reverse repurchase transaction is a 'repurchase agreement', as
defined in section 101)" before semicolon at end.

Par. (7)(A)iii). Pub. L. 109-390, §5(a)(3)(B), inserted "(including by novation)" after "the guarantee” and
"(whether or not such seftlement is in connection with any agreement or transaction referred to in clauses (i)
through (xi))" before semicolon at end.

Par, (7)(A)(v) to (vii). Pub. L. 109-390, §5(a)(3)(D), (E), added cls. (v} and (vi) and redesignated former cl.
(v) as (vii}. Former cls. (vi) and (vii) redesignated (viii) and (ix), respectively.

Par. (M(A)(viii). Pub. L. 109-390, §5(a)(3)(D), redesignated cl. (vi) as (viii). Former cl. (viii) redesignated
(x).

Pub. L. 109-390, §5(a)(3)(C), substituted "(vii), (viii), or (ix)" for "or (vii)" in two places.

Par. (7)(A)(ix) to (xi). Pub. L. 109-390, §5(a)(3)(D), redesignated cls. (vii} to (ix) as (ix) to (xi),
respectively.

2005—Par. (7). Pub. L. 1098 added par. (7) and struck out former par. (7) which read as follows:

" 'securitics contract' means contract for the purchase, sale, or loan of a security, including an option for the
purchase or sale of a security, certificate of deposit, or group or index of securities (including any interest
therein or based on the value thereof), or any option entered into on a national securities exchange relating to
foreign currencies, or the guarantee of any settlement of cash or securities by or to a securities clearing
agency;".

1994—Par. (4)(A)(iii). Pub. L. 103-394 struck out "(15 U.S.C. 78a et seq.)" after "Act of 1934".

1984—Par. (2)(A). Pub. L. 98-353, §482(1), substituted "with whom a person deals” for "with whom the
debtor deals”, "that has a claim" for "that holds a claim"”, "against such person" for "against the debtor", "held
by such person” for "held by the debtor", and "such person's business as a stockbroker,” for "business as a
stockbroker".

Par. (2)(B). Pub. L. 98-353, §482(2)(A), (B), substituted "has a claim" for "holds a claim" and "against a
person" for "against the debtor” in provisions preceding cl. (i).

Par. (2)(B)(ii). Pub. L. 98-353, §482(2)(C), substituted "such person" for "the debtor”.

Par. (4)(A)(3). Pub. L. 98-353, §482(3), substituted "from and that is the lawful" for "and that is".

Par. (6)(A)(i). Pub. L. 98-353, §482(4), inserted a comma after "petition” and "any" after "except".

Par. (7). Pub. L. 98-353, §482(5), amended par. (7) generally, inserting provisions relating to options for
the purchase or sale of certificates of deposit, or a group or index of securities (including any interest therein
or based on the value thereof), or any option entered into on a national securities exchange relating to foreign
currencies.

Par. (8). Pub. L. 98-353, §482(6), inserted "a final settlement payment,”.

1982—Par. (4). Pub. L. 97-222, §8(1), struck out "at any time" after "security, or property,” in provisions
preceding subpar. (A), and inserted "of a customer™ after "claim" in subpar. (A)(ii).

Par. (5). Pub. L. 97-222, §8(3), added par. (5). Former par. (5) redesignated (6).

Par. (6). Pub. L. 97-222, §8(2), (4), redesignated former par. (5} as (6), in provisions preceding subpar. (A),
substituted "all accounts of a customer that such customer has" for "the aggregate of all of a customer's
accounts that such customer holds", in subpar. (A)(2) inserted "in such capacity”, and in subpar, (B} inserted
"in such capacity". Former par. (6) redesignated (9).

Pars. (7), (8). Pub. L. 97-222, §8(5), added pars. (7} and (8).

Par. (9). Pub. L. 97-222, §8(2), (6), redesignated former par. (6) as (9) and substituted "Securities" for
"Security".

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-390 not applicable to any cases commenced under this title or to appointments
made under any Federal or State law, before Dec. 12, 2006, see section 7 of Pub. L. 109-390, set out as a note
under section 101 of this title.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT
Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section




552(a) of Pub. L. 98353, set out as a note under section 101 of this title.

§742. Effect of section 362 of this title in this subchapter

Notwithstanding section 362 of this title, SIPC may file an application for a protective decree
under the Securities Investor Protection Act of 1970. The filing of such application stays all
proceedings in the case under this title unless and until such application is dismissed. If SIPC
completes the liquidation of the debtor, then the court shall dismiss the case. :

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 97-222, §9, July 27, 1982, 96 Stat. 237; Pub.
L. 103-394, title V, §501(d)(26), Oct. 22, 1994, 108 Stat. 4146.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 742 of the House amendment deletes a sentence contained in the Senate amendment requiring the
trustee in an interstate stock-brokerage liquidation to comply with the provisions of subchapter IV of chapter 7
if the debtor is also a commodity broker. The House amendment expands the requirement to require the STPC
trustee to perform such duties, if the debtor is a commodity broker, under section 7(b) of the Securities
Investor Protection Act [15 U.S.C. 78ggg(b)]. The requirement is deleted from section 742 since the trustee of
an intrastate stockbroker will be bound by the provisions of subchapter IV of chapter 7 if the debtor is also a
commodity broker by reason of section 103 of'title 11.

SENATE REPORT NO. 95-989

Section 742 indicates that the automatic stay does not prevent SIPC from filing an application for a
protective decree under SIPA. If SIPA does file such an application, then all bankruptcy proceedings are
suspended until the SIPC action is completed. If STPC completes liquidation of the stockbroker then the
bankruptcy case is dismissed.

REFERENCES IN TEXT

The Securities Investor Protection Act of 1970, referred to in text, is Pub. L. 91-598, Dec. 30, 1970, 84
Stat, 1636, as amended, which is classified generally to chapter 2B—1 (§78aaa ¢t seq.) of Title 15, Commerce
and Trade. For complete classification of this Act to the Code, see section 78aaa of Title 15 and Tables.

AMENDMENTS

1994—Pub. L. 103-394 struck out "(15 U.S.C. 78aaa et seq.)" after "Act of 1970".
1982—Pub. L. 97-222 substituted "title" for "chapter” after "all proceedings in the case under this™.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under |
section 101 of this title.

§743. Notice
The clerk shall give the notice required by section 342 of this title to SIPC and to the Commission.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 99-554, title LI, §283(t), Oct. 27, 1986, 100
Stat. 3118; Pub. L. 103-394, title V, §501(d)(27), Oct. 22, 1994, 108 Stat. 4146.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO, 95-989

Section 743 requires that notice of the order for relief be given to SIPC and to the SEC in every stockbroker
case.

AMENDMENTS

1994—Pub. L. 103—394 substituted "342" for "342(a)".
1986—Pub. L. 99-554, which directed the amendment of this section by striking "(d)", rather than "(a)",
could not be executed because "(d)" did not appear in text. See 1994 Amendment note above.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases




commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103-394, set out as a note under
section 101 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 99-554,
set out as a note under section 581 of Title 28, Judiciary and Judicial Procedure.

§744. Executory contracts

Notwithstanding section 365(d)(1) of this title, the trustee shall assume or reject, under section 365
of this title, any executory contract of the debtor for the purchase or sale of a security in the ordinary
course of the debtor's business, within a reasonable time after the date of the order for relief, but not
to exceed 30 days. If the trustee does not assume such a contract within such time, such contract is
rejected.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 97-222, §10, July 27, 1982, 96 Stat. 238.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 744 instructs the court to give the trustee a reasonable time, not to exceed 30 days, to assume or
reject any executory contract of the stockbroker to buy or sell securities. Any contract not assumed within the
time fixed by the court is considered to be rejected.

AMENDMENTS
1982—Pub. L. 97-222 inserted "but” after "relief,".

§745. Treatment of accounts

(a) Accounts held by the debtor for a particular customer in separate capacities shall be treated as
accounts of separate customers.

(b) If a stockbroker or a bank holds a customer net equity claim against the debtor that arose out of
a transaction for a customer of such stockbroker or bank, each such customer of such stockbroker or
bank shall be treated as a separate customer of the debtor.

(c) Each trustee's account specified as such on the debtor's books, and supported by a trust deed
filed with, and qualified as such by, the Internal Revenue Service, and under the Internal Revenue
Code of 1986, shall be treated as a separate customer account for each beneficiary under such trustee
account.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 97-222, §11, July 27, 1982, 96 Stat. 238; Pub.
L. 98-353, title II1, §483, July 10, 1984, 98 Stat. 383; Pub. L. 103-394, title V, §501(d)(28), Oct. 22,
1994, 108 Stat. 4146.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 745(a) indicates that each account held by a customer in a separate capacity is to be considered a
separate account. This prevents the offset of accounts held in different capacities.

Subsection (b) indicates that a bank or another stockbroker that is a customer of a debtor is considered to
hold its customers accounts in separate capacities. Thus a bank or other stockbroker is not treated as a mutual
fund for purposes of bulk investment. This protects unrelated customers of a bank or other stockholder from
having their accounts offset.

Subsection (c) effects the same result with respect to a trust so that each beneficiary is treated as the
customer of the debtor rather than the trust itself. This eliminates any doubt whether a trustee holds a personal
account in a separate capacity from his trustee's account.

REFERENCES IN TEXT ‘
The Internal Revenue Code of 1986, referred to in subsec. (¢), is classified generally to Title 26, Internal
Revenue Code.
AMENDMENTS
1994—Subsec. (c). Pub. L. 103-394 substituted "Internal Revenue Code of 1986 for "Internal Revenue




Code of 1954 (26 US.C. 1 et seq.)".
1984—Subsec. (a). Pub. L. 98-353 inserted "the debtor for" after "by".
1982—Subsec. (c). Pub. L. 97222 substituted "Each" for "A".

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, see section 702 of Pub. L. 103—394, set out as a note under
section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
352(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

§746. Extent of customer claims

(a) If, after the date of the filing of the petition, an entity enters into a transaction with the debtor,
in a manner that would have made such entity a customer had such transaction occurred before the
date of the filing of the petition, and such transaction was entered into by such entity in good faith
and before the qualification under section 322 of this title of a trustee, such entity shall be deemed a
customer, and the date of such transaction shall be deemed to be the date of the filing of the petition
for the purpose of determining such entity's net equity. _

(b) An entity does not have a claim as a customer to the extent that such entity transferred to the
debtor cash or a security that, by contract, agreement, understanding, or operation of law, is—

(1) part of the capital of the debtor; or
(2) subordinated to the claims of any or all creditors.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 97-222, §12, July 27, 1982, 96 Stat. 238.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 746(a) protects entities who deal in good faith with the debtor after the filing of the petition and
before a trustee is appointed by deeming such entities to be customers. The principal application of this
section will be in an involuntary case before the order for relief, because §701(b) requires prompt appointment
of an interim trustee after the order for relief.

Subsection (b) indicates that an entity who holds securities that are either part of the capital of the debtor or
that are subordinated to the claims of any creditor of the debtor is not a customer with respect to those
securities. This subsection will apply when the stockbroker has sold securities in itself to the customer or
when the customer has otherwise placed such securities in an account with the stockbroker.

AMENDMENTS

1982—Pub. L. 97-222, §12(c), substituted "claims" for "¢laim" in section catchline.

Subsec. (a). Pub. L. 97222, §12(a), substituted "enters into" for "effects, with respect to cash or a
security,", struck out "with respect to such cash or security" wherever appearing, and substituted "the date of
the filing of the petition" for "such date", and "entered into" for "effected".

Subsec. (b). Pub. L. 97-222, §12(b), substituted "transferred to the debtor" for "has a claim for" in
provisions preceding par. (1), and struck out "is" in par. (2).

§747. Subordination of certain customer claims

Except as provided in section 510 of this title, unless all other customer net equity claims have |
been paid in full, the trustee may not pay in full or pay in part, directly or indirectly, any net equity
claim of a customer that was, on the date the transaction giving rise to such claim occurred—

(1) an insider;
(2) a beneficial owner of at least five percent of any class of equity securities of the debtor,
other than—
(A) nonconvertible stock having fixed preferential dividend and liquidation rights; or
(B) interests of limited partners in a limited partnership;

(3) a limited partner with a participation of at least five percent in the net assets or net profits of



the debtor; or
(4) an entity that, directly or indirectly, through agreement or otherwise, exercised or had the
power to exercise control over the management or policies of the debtor.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2613; Pub. L. 97-222, §13, July 27, 1982, 96 Stat. 238.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 747 subordinates to other customer claims, all claims of a customer who is an insider, a five percent
owner of the debtor, or otherwise in control of the debtor.

AMENDMENTS

1982—Pub. L. 97-222 substituted "the transaction giving rise to such claim oceurred" for "such claim
arose" in provisions preceding par. (1).

§748. Reduction of securities to money

As soon as practicable after the date of the order for relief, the trustee shall reduce to money,
consistent with good market practice, all securities held as property of the estate, except for customer
name securities delivered or reclaimed under section 751 of this title.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2614.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 748 requires the trustee to liquidate all securities, except for customer name securities, of the estate
in a manner consistent with good market practice. The trustee should refrain from flooding a thin market with

trading has been suspended, then the trustee must arrange to liquidate such securities in accordance with the
securities laws. A private placement may be the only exemption available with the customer of the debtor the
best prospect for such a placement. The subsection does not permit such a customer to bid in his net equity as
part of the purchase price; a contrary result would permit a customer to receive a greater percentage on his net
equity claim than other customers.

§749. Voidable transfers

(a) Except as otherwise provided in this section, any transfer of property that, but for such transfer,
would have been customer property, may be avoided by the trustee, and such property shall be
treated as customer property, if and to the extent that the trustee avoids such transfer under section
544, 545, 547, 548, or 549 of this title. For the purpose of such sections, the property so transferred
shall be deemed to have been property of the debtor and, if such transfer was made to a customer or
for a customer's benefit, such customer shall be deemed, for the purposes of this section, to have
been a creditor. :

(b) Notwithstanding sections 544, 545, 547, 548, and 549 of this title, the trustee may not avoid a
transfer made before seven days after the order for relief if such transfer is approved by the
Commission by rule or order, either before or after such transfer, and if such transfer is—

(1) a transfer of a securities contract entered into or carried by or through the debtor on behalf
of a customer, and of any cash, security, or other property margining or securing such securities
contract; or

(2) the liquidation of a securities contract entered into or carried by or through the debtor on
behalf of a customer.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2614; Pub. L. 97-222, §14, Tuly 27, 1982, 96 Stat. 238; Pub.
L. 11116, §2(8), May 7, 2009, 123 Stat. 1607.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 749 indicaies that if the trustee avoids a transfer, property recovered is customer propetrty to any
extent it would have been customer property but for the transfer. The section clarifies that a customer who



receives a transfer of property of the debtor is a creditor and that property in a customer's account is property
of a creditor for purposes of the avoiding powers.

AMENDMENTS

2009—-Subsec. (b). Pub. L. 111-16 substituted "seven days" for "five days" in introductory provisions.
1982—Pub. L. 97-222 substituted "(a) Except as otherwise provided in this section, any" for "Any", and
"but" for "except”, inserted "such property", substituted “or 549" for "549, or 724(a)", and added subsec. (b).

EFFECTIVE DATE OF 2009 AMENDMENT

Amendment by Pub. L. 111-16 effective Dec. 1, 2009, see section 7 of Pub. L. 11116, set out as a note
under section 109 of this title.

§750. Distribution of securities
The trustee may not distribute a security except under section 751 of this title.
*(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2614.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 750 forbids the trustee from distributing a security other than a customer name security. The term
"distribution” refers to a distribution to customers in satisfaction of net equity claims and is not intended to
preclude the trustee from liquidating securities under proposed 11 U.S.C. 748,

§751. Customer name securities

The trustee shall deliver any customer name security to or on behalf of the customer entitled to
such security, unless such customer has a negative net equity. With the approval of the trustee, a
customer may reclaim a customer name security after payment to the trustee, within such period as
the trustee aliows, of any claim of the debtor against such customer to the extent that such customer
will not have a negative net equity after such payment.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2614.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 751 requires the trustee to deliver a customer name security to the customer entitled to such security
unless the customer has a negative net equity. The customer’s net equity will be negative when the amount
owed by the customer to the stockbroker exceeds the liquidation value of the non-customer name securities in
the customer's account. If the customer is a net debtor of the stockbroker, then the trustee may permit the
customer to repay debts to the stockbroker so that the customer will no longer be in debt to the stockbroker, If
the customer refuses to pay such amount, then the court may order the customer to endorse the security in
order that the trustee may liquidate such property.

§752. Customer property

(a) The trustee shall distribute customer property ratably to customers on the basis and to the
extent of such customers' allowed net equity claims and in priority to all other claims, except claims
of the kind specified in section 507(a)(2) of this title that are attributable to the administration of
such customer property.

(b)(1) The trustee shall distribute customer property in excess of that distributed under subsection
(a) of this section in accordance with section 726 of this title.

(2) Except as provided in section 510 of this title, if a customer is not paid the full amount of such
customer's allowed net equity claim from customer property, the unpaid portion of such claim is a
claim entitled to distribution under section 726 of this title.

(c) Any cash or security remaining after the liquidation of a security interest created under a
security agreement made by the debtor, excluding property excluded under section 741(4)(B) of this
title, shall be apportioned between the general estate and customer property in the same proportion as
the general estate of the debtor and customer property were subject to such security interest.



(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2614; Pub. L. 97-222, §15, July 27, 1982, 96 Stat. 238: Pub.
L. 98-353, title 111, §484, July 10, 1984, 98 Stat. 383; Pub. L. 1093, title XV, §1502(a)(3), Apr. 20,
2005, 119 Stat. 216.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 752(a) requires the trustee to distribute customer property to customers based on the amount of their
net equity claims. Customer property is to be distributed in priority to all claims except expenses of
administration entitled to priority under §507(1). It is anticipated that the court wilt apportion such
administrative claims on an equitable basis between the general estate and the customer property of the debtor.

Subsection (b)(1) indicates that in the event customer property exceeds customers net equity claims and
administrative expenses, the excess pours over into the general estate. This event would occur if the value of
securities increased dramatically after the order for relief but before liquidation by the trustee. Subsection
(b)(2) indicates that the unpaid portion of a customer's net equity claim is entitled to share in the general estate
as an unsecured claim unless subordinated by the court under proposed 11 U.S.C. 501. A net equity claim of a
customer that is subordinated under section 747 is entitled to share in distribution under section 726(a)(2)
unless subordinated under section 510 independently of the subordination under section 747.

Subsection (c) provides for apportionment between customer property and the general estate of any equity
of the debtor in property remaining after a secured creditor liquidates a security interest, This might occur if a
stockbroker hypothecates securities of his own and of his customers if the value of the hypothecated securities
exceeds the debt owed to the secured party. The apportionment is to be made according to the ratio of
customer property and general property of the debtor that comprised the collateral. The subsection refers to
cash and securities of customers to include any customer property unlawfully converted by the stockbroker in
the course of such a transaction. The apportionment is made subject to section 741(4)(B) to insure that
property in a customer's account that is owed to the stockbroker will not be considered customer property.
This recognizes the right of the stockbroker to withdraw money that has been erroneously placed in a
customer's account or that is otherwise owing to the stockbroker,

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-8 substituted "507(a)(2)" for "507(a)(1)".

1984—Subsec. (a). Pub. L. 98-353, §484(a), substituted "customers' allowed" for "customers allowed",
"except claims of the kind" for "except claims", and "such customer property"” for "customer property".

Subsec. (b)(2). Pub. L. 98-353, §484(b), substituted "section 726" for "section 726(a)".

1982—Subsec. (c). Pub. L. 97-222 substituted "Any cash or security remaining after the liquidation of a
security interest created under a security agreement made by the debtor, excluding property excluded under
section 741(4)(B) of this title, shall be apportioned between the general estate and customer property in the
same proportion as the general estate of the debtor and customer property were subject to such security
interest” for "Subject to section 741(4)(B) of this title, any cash or security remaining after the liquidation of a
security interest created under a security agreement made by the debtor shall be apportioned between the
general estate and customer property in the proportion that the general property of the debtor and the cash or
securities of customers were subject to such security interest".

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

§753. Stockbroker liquidation and forward contract merchants, commodity
brokers, stockbrokers, financial institutions, financial participants,
securities clearing agencies, swap participants, repo participants, and master
netting agreement participants

Notwithstanding any other provision of this title, the exercise of rights by a forward contract
merchant, commodity broker, stockbroker, financial institution, financial participant, securities



clearing agency, swap participant, repo participant, or master netting agreement participant under
this title shall not affect the priority of any unsecured claim it may have after the exercise of such
rights.

(Added Pub. L. 1098, title X, §907(m), Apr. 20, 2005, 119 Stat. 181.)

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not applicable with respect to cases commenced under
this title before such effective date, except as otherwise provided, see section 1501 of Pub. L. 109-8, set cut as
an Effective Date of 2005 Amendment note under section 101 of this title.

SUBCHAPTER IV—COMMODITY BROKER LIQUIDATION

§761. Definitions for this subchapter

In this subchapter—
(1) "Act" means Commodity Exchange Act;
(2) "clearing organization" means a derivatives clearing organization registered under the Act;
(3) "Commission" means Commodity Futures Trading Commission;
(4) "commodity contract” means—

(A) with respect to a futures commission merchant, contract for the purchase or sale of a
commodity for future delivery on, or subject to the rules of, a contract market or board of trade;

(B) with respect to a foreign futures commission merchant, foreign future;

(C) with respect to a leverage transaction merchant, leverage transaction;

(D) with respect to a clearing organization, contract for the purchase or sale of a commodity
for future delivery on, or subject to the rules of, a contract market or board of trade that is
cleared by such clearing organization, or commedity option traded on, or subject to the rules of,
a contract market or board of trade that is cleared by such clearing organization;

(E) with respect to a commodity options dealer, commodity option;

(F)(i) any other contract, option, agreement, or transaction that is similar to a contract, option,
agreement, or transaction referred to in this paragraph; and

(ii) with respect to a futures commission merchant or a clearing organization, any other
contract, option, agreement, or transaction, in each case, that is cleared by a clearing
organization;

(G) any combination of the agreements or transactions referred to in this paragraph;

(H) any option to enter into an agreement or transaction referred to in this paragraph;

(I) a master agreement that provides for an agreement or transaction referred to in
subparagraph (A), (B), (C), (D), (E), (F), (G), or (H), together with all supplements to such
master agreement, without regard to whether the master agreement provides for an agreement or
transaction that is not 2 commodity contract under this paragraph, except that the master
agreement shall be considered to be a commodity contract under this paragraph only with
respect to each agreement or transaction under the master agreement that is referred to in
subparagraph (A), (B), (C), (D), (E), (F), (G), or (H); or

(J) any security agreement or arrangement or other credit enhancement related to any
agreement or transaction referred to in this paragraph, including any guarantee or
reimbursement obligation by or to a commodity broker or financial participant in connection
with any agreement or transaction referred to in this paragraph, but not to exceed the damages
in connection with any such agreement or transaction, measured in accordance with section 562;

(5) "commodity option" means agreement or transaction subject to regulation under section
4c¢(b) of the Act;

(6) "commodity options dealer” means person that extends credit to, or that accepts cash, a
security, or other property from, a customer of such person for the purchase or sale of an interest
in a commodity option; '

(7) "contract market" means a registered entity;

(8) "contract of sale", "commaodity", "derivatives clearing organization”, "future delivery",



"board of trade", "registered entity", and "futures commission merchant" have the meanings
assigned to those terms in the Act;
(9) "customer" means—
"(A) with respect to a futures commission merchant—

(1) entity for or with whom such futures commission merchant deals and that holds a claim
against such futures commission merchant on account of a commodity contract made,
received, acquired, or held by or through such futures commission merchant in the ordinary
course of such futures commission merchant's business as a futures commission merchant
from or for a commodity contract account of such entity; or

(i1) entity that holds a'claim against such futures commission merchant arising out of-—

(I) the making, liquidation, or change in the value of a commodity contract of a kind
specified in clause (i) of this subparagraph;

(IT) a deposit or payment of cash, a security, or other property with such futures
commission merchant for the purpose of making or margining such a commeodity contract;
or

(I1I) the making or taking of delivery on such a commodity contract;

(B) with respect to a foreign futures commission merchant—

(i) entity for or with whom such foreign futures commission merchant deals and that holds
a claim against such foreign futures commission merchant on account of a commodity
contract made, received, acquired, or held by or through such foreign futures commission
merchant in the ordinary course of such foreign futures commission merchant's business as a
foreign futures commission merchant from or for the foreign futures account of such entity;
or

(11) entity that holds a claim against such foreign futures commission merchant arising out
of —

(I) the making, liquidation, or change in value of a commodity contract of a kind
specified in clause (i) of this subparagraph;

(IT) a deposit or payment of cash, a security, or other property with such foreign futures
commission merchant for the purpose of making or margining such a commodity contract;
or '

(IIT) the making or taking of delivery on such a commodity contract;

(C) with respect to a leverage transaction merchant—

(i) entity for or with whom such leverage transaction merchant deals and that holds a claim
against such leverage transaction merchant on account of a commodity contract engaged in
by or with such leverage transaction merchant in the ordinary course of such leverage
transaction merchant's business as a leverage transaction merchant from or for the leverage
account of such entity; or

(ii) entity that holds a claim against such leverage transaction merchant arising out of—

(I) the making, liquidation, or change in value of a commodlty contract of a kind
specified in clause (i) of this subparagraph;

(II) a deposit or payment of cash, a security, or other property with such leverage
transaction merchant for the purpose of entering into or margining such a commodity
contract; or

(IIT) the making or taking of delivery on such a commodity contract;

(D) with respect to a clearing organization, clearing member of such clearing organization
with whom such clearing organization deals and that holds a claim against such clearing
organization on account of cash, a security, or other property received by such clearing
organization to margin, guarantee, or secure a commodity contract in such clearing member's
proprietary account or customers' account; or

(E) with respect to a commodity options dealer—

(i) entity for or with whom such commodity options dealer deals and that holds a claim on
account of a commodity contract made, received, acquired, or held by or through such
-commodity options dealer in the ordinary course of such commodity options dealer's business
as a commodity options dealer from or for the commodity options account of such entity; or




(i1) entity that holds a claim against such commodity options dealer arising out of—
() the making of, liquidation of, exercise of, or a change in value of, a commodity
contract of a kind specified in clause (i) of this subparagraph; or
(I1) a deposit or payment of cash, a security, or other property with such commodity
options dealer for the purpose of making, exercising, or margining such a commodity
contract; ‘

(10) "customer property" means cash, a security, or other property, or proceeds of such cash,
security, or property, received, acquired, or held by or for the account of the debtor, from or for
the account of a customer—

(A) including—

(i) property received, acquired, or held to margin, guarantee, secure, purchase, or sell a
commodity contract;

(i1) profits or contractual or other rights accruing to a customer as a result of a commodity
contract;

(iii) an open commodity contract;

(iv) specifically identifiable customer property;

(v) warehouse receipt or other document held by the debtor evidencing ownership of or
title to property to be delivered to fulfill a commodity contract from or for the account of a
customer;

(vi) cash, a security, or other property received by the debtor as payment for a commodity
to be delivered to fulfill a commodity contract from or for the account of a customer;

(vii) a security held as property of the debtor to the extent such security 18 necessary to
meet a net equity claim based on a security of the same class and series of an issuer;

(viii) property that was unlawfully converted from and that is the lawful property of the
estate; and

(ix) other property of the debtor that any applicable law, rule, or regulation requires to be
set aside or held for the benefit of a customer, unless including such property as customer
property would not significantly increase customer property; but

(B) not including property to the extent that a customer does not have a claim against the
debtor based on such property;

(11) "foreign future" means contract for the purchase or sale of a commodity for future delivery
on, or subject to the rules of, a board of trade outside the United States;

(12) "foreign futures commission merchant" means entity engaged in soliciting or accepting
orders for the purchase or sale of a foreign future or that, in connection with such a solicitation or
acceptance, accepts cash, a security, or other property, or extends credit o margin, guarantee, or
secure any trade or contract that results from such a solicitation or acceptance;

(13) "leverage transaction" means agreement that is subject to regulation under section 19 of the
Commodity Exchange Act, and that is commonly known to the commodities trade as a margin
account, margin contract, leverage account, or leverage contract;

(14) "leverage transaction merchant" means person in the business of engaging in leverage
transactions;

(15) "margin payment" means payment or deposit of cash, a security, or other property, that is
commonly known to the commodities trade as original margin, initial margin, maintenance
margin, or variation margin, including mark-to-market payments, settlement payments, variation
payments, daily settlement payments, and final settlement payments made as adjustments to
settlement prices; '

(16) "member property” means customer property received, acquired, or held by or for the
account of a debtor that is a clearing organization, from or for the proprietary account of a
customer that is a clearing member of the debtor; and

(17) "net equity” means, subject to such rules and regulations as the Commission promulgates
under the Act, with respect to the aggregate of all of a customer's accounts that such customer has
in the same capacity—

(A) the balance remaining in such customer's accounts immediately after—
(1) all commodity contracts of such customer have been transferred, liquidated, or become




1dentified for delivery; and
(i1) all obligations of such customer in such capacity to the debtor have been offset; plus

(B) the value, as of the date of return under section 766 of this title, of any specifically
identifiable customer property actually returned to such customer before the date specified in
subparagraph (A) of this paragraph; plus

(C) the value, as of the date of transfer, of—

(1) any commodity contract to which such customer is entitled that is transferred to another
person under section 766 of this title; and

(1) any cash, security, or other property of such customer transferred to such other person
under section 766 of this title to margin or secure such transferred commedity contract.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2615; Pub. L. 97-222, §16, July 27, 1982, 96 Stat. 238; Pub.
L. 98353, title ITI, §485, July 10, 1984, 98 Stat. 383; Pub. L. 103-394, title V, §501(d)(29), Oct. 22,
1994, 108 Stat. 4146; Pub. L. 106-554, §1(a)(5) [title I, §112(c)(6)], Dec. 21, 2000, 114 Stat. 2763,
2763A-395; Pub. L. 109-8, title IX, §907(a)(3), Apr. 20, 2005, 119 Stat. 174; Pub. L. 111-203, title
VII, §724(b), July 21, 2010, 124 Stat. 1684.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Subchapter IV of chapter 7 represents a compromise between similar chapters in the House bill and Senate
amendment. Section 761(2) of the House amendment defines "clearing organization” to cover an organization
that clears commodity contracts on a contract market or a board of trade; the expansion of the definition is
intended to include clearing organizations that clear commodity options. Section 761(4) of the House
amendment adopts the term "commodity contract" as used in section 761(5) of the Senate amendment but with
the more precise substantive definitions contained in section 761(8) of the House bill. The definition is
modified to insert "board of trade" to cover commodity options. Section 761(5) of the House amendment
adopts the definition contained in section 761(6) of the Senate amendment in preference to the definition
contained in section 761(4) of the House bill which erroneously included onions. Section 761(9) of the House
amendment represents a compromise between similar provisions contained in section 761(10) of the Senate
amendment and section 761(9) of the House bill. The compromise adopts the substance contained in the
House bill and adopts the terminology of "commodity contract” in lieu of "contractual commitment" as
suggested in the Senate amendment. Section 761(10) of the House amendment represents a compromise
between similar sections in the House bill and Senate amendment regarding the definition of "customer
property.” The definition of "distribution share" contained in section 761(12) of the Senate amendment is
deleted as unnecessary. Section 761(12) of the House amendment adopts a definition of "foreign futures
commission merchant" similar to the definition contained in section 761(14) of the Senate amendment. The
definition is modified to cover either an entity engaged in soliciting orders or the purchase or sale of a foreign
future, or an entity that accepts cash, a security, or other property for credit in connection with such a
solicitation or acceptance. Section 761(13) of the House amendment adopts a definition of "leverage
transaction" identical to the definition contained in section 761(15) of the Senate amendment. Section 761(15)
of the House amendment adopts the definition of "margin payment” contained in section 761(17) of the Senate
amendment. Section 761(17) of the House amendment adopts a definition of "net equity” derived from section
761(15) of the House bill.

SENATE REPORT NO. 95-989

Paragraph (1) defines "Act" to mean the Commodity Exchange Act [7 U.S.C. | et seq.].

Paragraph (2) defines "clearing organization" to mean an organization that clears (i.c., matches purchases
and sales) commodity futures contracts made on or subject to the rules of a contract market or commodity
options transactions made on or subject to the rules of a commodity option exchange. Although commodity
option trading on exchanges is currently prohibited, it is anticipated that CFTC may permit such trading in the
future.

Paragraphs (3) and (4) define terms "Commission" and "commaodity futures contract".

Paragraph (5) [enacted as (4)] defines "commodity contract" to mean a commodity futures contract
(§761(4)), a commodity option (§761(6)), or a leverage contract (§761(15)).

Paragraph (b} [probably should be "(6)" which was enacted as (5)] defines "commaodity option” by
reference to section 4¢(b) of the Commodity Exchange Act [7 U.S.C. 6¢(b)].

Paragraphs (7), (8), and (9) [enacted as (6), (7), and (8)] define "commeodity options dealer," "contract
market," "contract of sale,” "commodity," "future delivery," "board of trade," and "futures commission
merchant.”

Paragraph (10) [enacted as (9)] defines the term "customer" to mean with respect to a futures commission




merchant or a foreign futures commission merchant, the entity for whom the debtor carries a commodity
futures contract or foreign future, or with whom such a contract is carried (such as another commodity
broker), or from whom the debtor has received, acquired, or holds cash, securities, or other property arising
out of or connected with specified transactions involving commodity futures contracts or foreign futures. This
section also defines "customer” in the context of leverage transaction merchants, clearing organizations, and
commodity options dealers. Persons associated with a commodity broker, such as its employees, officers, or
partners, may be customers under this definition.

The definition of "customer" serves to isolate that class of persons entitled to the protection subchapter TV
provides to customers. In addition, section 101(5) defines "commodity broker” to mean a futures commission
merchant, foreign futures commission merchant, clearing organization, leverage transaction merchant, or
cominodity options dealer, with respect to which there is a customer. Accordingly, the definition of customer
also serves to designate those entities which rust utilize chapter 7 and are precluded from reorganizing under
chapter 11. '

Paragraph (11) [enacted as (10)] defines "customer property" to mean virtually all property or proceeds
thereof, received, acquired, or held by or for the account of the debtor for a customer arising out of or in
connection with a transaction involving a commodity contract.

Paragraph (12) defines "distribution share" to mean the amount to which a customer is entitled under
section 765(a).

Paragraphs (13}, (14), (15), and (16) [enacted as (11), (12), (13), and (14)] define "foreign future,” "foreign
futures commission merchant," "leverage transaction,” and "leverage transaction merchant."

Paragraph (17) [enacted as (1 5)] defines "margin payment" to mean a payment or deposit commonly known
to the commodities trade as original margin, initial margin, or variation margin.

Paragraph (18) [enacted as (16)] defines "member property.”

Paragraph (19) [enacted as (1 7)] defines "net equity" to be the sum of (A) the value of all customer property
remaining in a customer’s account immediately after all commodity contracts of such customer have been
transferred, liquidated, or become identified for delivery and all obligations of such customer to the debtor
have been offset (such as margin payments, whether or not called, and brokerage commissions) plus (B) the
value of specifically identifiable customer property previously returned to the customer by the trustee, plus (C)
if the trustee has transferred any commodity contract to which the customer is entitled or any margin or
security for such contract, the value of such contract and margin or security. Net equity, therefore, will be the
total amount of customer property to which a customer is entitled as of the date of the filing of the bankruptcy
petition, although valued at subsequent dates. The Commission is given authority to promulgate rules and
regulations to further refine this definition.

HOUSE REPORT NO. 95-595

Paragraph (8) [enacted as (4)] is a dynamic definition of "contractual commitment". The definition will vary
depending on the characier of the debtor in each case. If the debtor is a futures commission merchant or a
clearing organization, then subparagraphs (A) and (D) indicate that the definition means a contract of sale of a
commodity for future delivery on a contract market. If the debtor is a foreign futures commission tmerchant, a
leverage transaction merchant, or a commodity options dealer, then subparagraphs (B), (C), and (E) indicate
that the definition means foreign future, leverage transaction, or commodity option, respectively.

Paragraph (9) defines "customer" in a similar style. It is anticipated that a debtor with multifaceted
characteristics will have separate estates for each different kind of customer. Thus, a debtor that is a leverage
transaction merchant and a commodity options dealer would have separate estates for the leverage transaction
customers and for the options customers, and a general estate for other creditors. Customers for cach kind of
commodity broker, except the clearing organization, arise from either of two relationships. In subparagraphs
(A), (B), (C), and (E), clause (i) treats with customers to the extent of contractual commitments with the
debtor in either a broker or a dealer relationship. Clause (ii) treats with customers to the extent of proceeds
from contractual commitments or deposits for the purpose of making contractual commitments. The customer
of the clearing organization is a member with a proprietary or customers' account.

Paragraph (10) defines "customer property" to include all property in customer accounts and property that
should have been in those accounts but was diverted through conversion or mistake. Clause (i) refers to
customer property not properly segregated by the debtor or customer property converted and then recovered
s0 as to become property of the estate, Clause (vii) is intended to exclude property that would cost more to
recover from a third party than the value of the property itself. Subparagraph (B) excludes property in a
Customer’s account that belongs to the commodity broker, such as a contract placed in the account by error, or
cash due the broker for a margin payment that the broker has made.

Paragraph (15) [enacted as (17)] defines "net equity™ to include the value of all contractual commitments at
the time of liquidation or transfer less any obligations owed by the customer to the debtor, such as brokerage
fees. In addition, the term includes the value of any specifically identifiable property as of the date of return to



the customer and the value of any customer property transferred to another commodity broker as of the date of
transfer. This definition places the risk of market fluctuations on the customer until commitments leave the
estate.

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in pars. (1), (2), (8), and (17), is act Sept. 21, 1922, ch. 369, 42
Stat. 998, as amended, which is classified generally to chapter 1 (§1 et seq.) of Title 7, Agriculture. Sections
4c(b) and 19 of the Act are classified to sections 6¢(b) and 23, respectively, of Title 7. For complete
classification of this Act to the Code, see section 1 of Title 7 and Tables.

AMENDMENTS

2010—Par. (4)(F). Pub. L. 1 11-203, §724(b)(1), added subpar. (F) and struck out former subpar. (F) which
read as follows: "any other agreement or transaction that is similar to an agreement or transaction referred to
in this paragraph;".

Par. (9)(A)(i). Pub. L. 111-203, §724(b)(2), substituted "a commodity contract account” for "the
commodity futures account”,

2005—Par. (4)(F) to (1). Pub. L. 1098 added subpars. (F) to (J).

2000—Par. (2). Pub. L. 106-554, §1(a)(5) [title I, §112(c)(6)(A)], amended par. (2) generally. Prior to
amendment, par. (2) read as follows: " 'clearing organization' means organization that clears commodity
contracts made on, or subject to the rules of, a contract market or board of trade;".

Par. (7). Pub. L. 106-554, §1(a)(5) [title I, §112(c)(6)(B)], amended par. (7) generally. Prior to amendment,
par. (7) read as follows: " 'contract market' means board of trade designated as a coniract market by the
Commission under the Act;",

Par. (8). Pub. L. 106-554, §1(a)(5) [title I, §1 12(c)(6)(C)}, amended par, (8) generally, Prior to amendment,
par. (8) read as follows: " 'contract of sale', 'commodity', 'future delivery', 'board of trade', and futures
commission merchant' have the meanings assigned to those terms in the Act;",

1994—Par. (1). Pub. L. 103-394, §501(d)(29)(A), struck out "(7 U.S.C. 1 et seq.)" after "Act".

Par. (5). Pub. L. 103-394, §501(d)(29)(B), struck out "(7 U.S.C. 6c(b))" after "Act". '

Par. (13). Pub. L. 103-394, §301(d)(29)(C), struck out "(7 U.S.C. 23)" after "Act".

1984-—Par. (10)(A)(viii). Pub. L. 98-353 substituted "from and that is the lawful property” for "and that is
property".

1982—Par. (2). Pub. L. 97-222, §16(1), inserted "made" after "commmodity contracts”.

Par. (4). Pub. L. 97-222, §16(2), substituted "with respect to" for "if the debtor is" wherever appearing, and
substituted "cleared by such clearing organization, or commodity option traded on, or subject to the rules of, a
contract market or board of trade that is cleared by such clearing organization" for "cleared by the debtor” in
subpar. (D).

Par. (9). Pub. L. 97-222, §16(3), substituted "with respect to" for "if the debtor is" wherever appearing, in
subpar. (A) substituted "such futures commission merchant” for "the debtor" wherever appearing and "such
futures commission merchant's" for "the debtor's", in subpar. (B) substituted "such foreign futures commission
merchant" for "the debtor” wherever appearing and "such foreign futures commission merchant's" for "the
debtor's", in subpar. (C) substituted "such leverage transaction merchant" for "the debtor” wherever appearing
and "such leverage transaction merchant's" for "the debtor's", inserted "or" after the semicolon in cl. (1), and
substituted "holds" for "hold" in cl. (ii), in subpar. (D) substituted "such clearing organization" for "the debtor"
wherever appearing, and in subpar. (E) substituted "such commeodity options dealer" for "the debtor" wherever
appearing and "such commeodity options dealer's" for "the debtor's".

Par. (10). Pub. L. 97-222, §16(4), struck out "at any time" after "security, or property," in provisions
preceding subpar. (A).

Par. (12). Pub. L. 97222, §16(5), inserted a comma after "property” and struck out the comma after
"credit",

Par. (13). Pub. L. 97222, §16(6), substituted "section 19 of the Commodity Exchange Act (7U.8.C. 23)"
for "section 217 of the Commedity Futures Trading Commission Act of 1974 (7U.8.C. 159)".

Par. (14). Pub. L. 97-222, §16(7), struck out "that is engaged" after "means person".

Par. (15). Pub. L. 97-222, §16(8), substituted "mark-to-market payments, settlement payments, variation
payments, daily settlement payments, and final settlement payments made as adjustments to settlement prices"
for "a daily variation settlement payment".

Par. (16). Pub. L. 97-222, §16(9), struck out "at any time" after "customer property".

Par. (17). Pub. L. 97-222, §16(10), in provisions preceding subpar. (A) substituted "has" for "holds", in
subpar. (A) inserted "the" after "(A)" in provisions preceding cl. (1), and "in such capacity" after "customer" in
cl. (ii).

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective on the later of 360 days after July 21, 2010, or, to the extent a
provision of subtitle A (§§71 1-754) of title VII of Pub. L. 111-203 requires a rulemaking, not less than 60



days after publication of the final rule or regulation implementing such provision of subtitle A, see section 754
of Pub. L. 111203, set out as a note under section la of Title 7, Agriculture.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days afier Apr. 20, 2005, and not applicable with respect to
cases commenced under this title before such effective date, except as otherwise provided, see section 1501 of
Pub. L. 109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994, and not applicable with respect to cases
commenced under this title before Oct. 22, 1994, sce section 702 of Pub. L. 103-394, set out as a note under
section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

§762. Notice to the Commission and right to be heard

(a) The clerk shall give the notice required by section 342 of this title to the Commission.
~ (b) The Commission may raise and may appear and be heard on any issue in a case under this
chapter.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2618.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 762 provides that the Commission shall be given such notice as is appropriate of an order for relief
in a bankruptcy case and that the Commission may raise and may appear and may be heard on any issue in
case involving a commodity broker liquidation.

§763. Treatment of accounts

(a) Accounts held by the debtor for a particular customer in separate capacities shall be treated as
accounts of separate customers.

(b) A member of a clearing organization shall be deemed to hold such member's proprietary
account in a separate capacity from such member's customers' account.

(c) The net equity in a customer's account may not be offset against the net equity in the account
of any other customer. '

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2618; Pub. L. 98-353, title III, §486, July 10, 1984, 98 Stat.
383.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Section 763 provides for separate treatment of accounts held in separate capacities. A deficit in one account
held for a customer may not be offset against the net equity in another account held by the same customer in a
separate capacity or held by another customer.

AMENDMENTS
1984—Subsec. (a). Pub. L. 98-353 substituted "by the debtor for" for "by™ and "treated as" for "deemed to
be".

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, sec section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

§764. Voidable transfers
(a) Except as otherwise provided in this section, any transfer by the debtor of property that, but for




such transfer, would have been customer property, may be avoided by the trustee, and such property
shall be treated as customer property, if and to the extent that the trustee avoids such transfer under
section 544, 545, 547, 548, 549, or 724(a) of this title. For the purpose of such sections, the property
so transferred shall be deemed to have been property of the debtor, and, if such transfer was made to
a customer or for a customer’s benefit, such customer shall be deemed, for the purposes of this
section, to have been a creditor.

(b) Notwithstanding sections 544, 545, 547, 548, 549, and 724(a) of this title, the trustee may not
avoid a transfer made before seven days after the order for relief, if such transfer is approved by the
Commission by rule or order, either before or after such transfer, and if such transfer is—

(1) a transfer of a commodity contract entered into or carried by or through the debtor on behalf
of a customer, and of any cash, securities, or other property margining or securing such
commodity contract; or

(2) the liquidation of a commodity contract entered into or carried by or through the debtor on
behalf of a customer.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2618; Pub. L. 97-222, §17, July 27, 1982, 96 Stat. 240; Pub.
L. 98-353, title III, §487, July 10, 1984, 98 Stat. 383; Pub. L. 11116, §2(9), May 7, 2009, 123 Stat.
1607.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS
Section 764 of the House amendment is derived from the House bill.

SENATE REPORT NO. 95-989

Scction 764 permits the trustee to void any transfer of property that, except for such transfer, would have
been customer property, to the extent permitted under section 544, 545, 547, 548, 549, or 724(a).

HOUSE REPORT NO. 95-595

Section 764 indicates the extent to which the avoiding powers may be used by the trustee under subchapter
IV of chapter 7. If property recovered would have been customer property if never transferred, then subsection
(a) indicates that it will be so treated when recovered.

Subsection (b) prohibits avoiding any transaction that occurs before or within five days after the petition if
the transaction is approved by the Commission and concerns an open contractual commitment. This enables
the Commission to excrcise its discretion to protect the integrity of the market by insuring that transactions
cleared with other brokers will not be undone on a preference or a frandulent transfer theory.

Subsection (c) insulates variation margin payments and other deposits from the avoiding powers except to
the extent of actual fraud under section 548(a)(1). This facilitates prepetition transfers and protects the
ordinary course of business in the market.

AMENDMENTS

2009—Subsec. (b). Pub. L. 111-16 substituted "seven days” for "five days" in introductory provisions.

1984—Subsec. (). Pub. L. 98-353 substituted "any transfer by the debtor” for "any transfer”.

1982—Subsec. (a). Pub. L. 97-222, §17(a), substituted "but" for "except", inserted "such property” after
"trustee, and", and substituted "shall be" for "is" wherever appearing,

Subsec. (b). Pub. L. 97-222, §17(b), substituted "order for relief" for "date of the filing of the petition™.

Subsec. (c). Pub. L. 97-222, §17(c), struck out subsec. (c) which provided that the trustee could not avoid a
transfer that was a margin payment to or deposit with a commodity broker or forward contract merchant or
was a settlement payment made by a clearing organization and that occurred before the commencement of the
case.

EFFECTIVE DATE OF 2009 AMENDMENT
Amendment by Pub. L. 111-16 effective Dec. 1, 2009, sce section 7 of Pub. L. 11 1-16, set out as a note
under section 109 of this title.
EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98--353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section 101 of this title.

§765. Customer instructions
(a) The notice required by section 342 of this title to customers shall instruct each customer—



(1) to file a proof of such customer's claim promptly, and to specify in such claim any
specifically identifiable security, property, or comunodity contract; and

(2) to instruct the trustee of such customer's desired disposition, including transfer under section
766 of this title or liquidation, of any comimodity contract specifically identified to such customer.

(b) The trustee shall comply, to the extent practicable, with any instruction received from a
customer regarding such customer's desired disposition of any commodity contract specifically
identified to such customer. If the trustee has transferred, under section 766 of this title, such a
commodity contract, the trustee shall transmit any such instruction to the commodity broker to whom
such commodity contract was so transferred,

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2619; Pub. L. 97-222, §18, July 27, 1982, 96 Stat. 240; Pub.
L. 98-353, title I11, §488, July 10, 1984, 98 Stat. 383.)

HISTORICAL AND REVISION NOTES

For Historical and Revision Notes for this section, see Historical and Revision Notes set out under section
766 of this title,

AMENDMENTS

1984—-Subsec. (a). Pub. L. 98-3 53 substituted "notice required by" for "notice under".
1982—Subsec. (b). Pub. L. 97-222 substituted "commodity contract" for "commitment",

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub, L. 98-353 effective with respect to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L., 98-353, set out as a note under section 101 of this title.

(1) accepting or making tender of notice of intent to deliver the physical commodity underlying
such commodity contract;

(2) facilitating delivery of such commodity; or

(3) disposing of such commeodity if a party to such commodity contract defaults.

(c) The trustee shall return promptly to a customer any specifically identifiable security, property,
or commodity contract to which such customer is entitled, or shall transfer, on such customer's
behalf, such security, property, or commodity contract to a commodity broker that is not a debtor
under this title, subject to such rules or regulations as the Commission may prescribe, to the extent
that the value of such security, property, or commodity contract does not exceed the amount to which
such customer would be entitled under subsection (h) or (i) of this section if such security, property,

amount to which the customer of the debtor is entitled under subsection (h) or (i) of this section, then
such customer to whom such security, property, or commodity contract is specifically identified may
deposit cash with the trustee equal to the difference between the value of such security, property, or
commodity contract and such amount, and the trustee then shall—
(1) return promptly such security, property, or commodity contract to such customer; or
(2) transfer, on such customer's behalf, such secutity, property, or commodity contract to a
commodity broker that is not a debtor under this title, subject to such rules or regulations as the



Commission may prescribe.

(e) Subject to subsection (b) of this section, the trustee shall liquidate any commodity contract
that—
(1) 1s identified to a particular customer and with respect to which such customer has not timely
instructed the trustee as to the desired disposition of such commodity contract;
(2) cannot be transferred under subsection (c) of this section; or
(3) cannot be identified to a particular customer.

(f) As soon as practicable after the commencement of the case, the trustee shall reduce to money,
consistent with good market practice, all securities and other property, other than commodity
contracts, held as property of the estate, except for specifically identifiable securities or property
distributable under subsection (h) or (i) of this section.

(g) The trustee may not distribute a security or other property except under subsection (h) or (1) of
this section.

(h) Except as provided in subsection (b) of this section, the trustee shall distribute customer
property ratably to customers on the basis and to the extent of such customers' allowed net equity
claims, and in priority to all other claims, except claims of a kind specified in section 507(a)(2) of
this title that are attributable to the administration of customer property. Such distribution shall be in
the form of—

(1) cash;

(2) the return or transfer, under subsection (c) or (d) of this section, of specifically identifiable
customer securities, property, or commodity contracts; or

(3) payment of margin calls under subsection (a) of this section.

Notwithstanding any other provision of this subsection, a customer net equity claim based on a
proprietary account, as defined by Commission rule, regulation, or order, may not be paid either in
whole or in part, directly or indirectly, out of customer property unless all other customer net equity
claims have been paid in full. '

(i) If the debtor is a clearing organization, the trustee shall distribute—

(1) customer property, other than member property, ratably to customers on the basis and to the
cxtent of such customers' allowed net equity claims based on such customers' accounts other than
proprietary accounts, and in priority to all other claims, except claims of a kind specified in section
507(a)(2) of this title that are attributable to the administration of such customer property; and

(2) member property ratably to customers on the basis and to the extent of such customers'
allowed net equity claims based on such customers' proprietary accounts, and in priority to all
other claims, except claims of a kind specified in section 507(a)(2) of this title that are attributable
to the administration of member property or customer property.

(§)(1) The trustee shall distribute customer property in excess of that distributed under subsection
(h) or (i) of this section in accordance with section 726 of this title. '

(2) Except as provided in section 510 of this title, if a customer is not paid the full amount of such
customer’s allowed net equity claim from customer property, the unpaid portion of such claim is a
claim entitled to distribution under section 726 of this title.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2619; Pub. L. 97-222, §19, July 27, 1982, 96 Stat. 240; Pub.
L. 98-353, title I, §489, July 10, 1984, 98 Stat. 383; Pub. L. 109-8, title XV, §1502(a)(4), Apr. 20,
2005, 119 Stat. 216.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Sections 765 and 766 of the House amendment represent a consolidation and redraft of sections 765, 766,
767, and 768 of the House bill and sections 765, 766, 767, and 768 of the Senate amendment. In particular,
section 765(a) of the House amendment is derived from section 765(a) of the House bill and section 767(a) of
the Senate amendment. Under section 765(a) of the House amendment customers are notified of the
opportunity to immediately file proofs of claim and to identify specifically identifiable securities, property, or
commodity contracts. The customer is also afforded an opportunity to instruct the trustee regarding the
customer’s desires concerning disposition of the customer's commodity contracts. Section 767(b) [probably




should be 765(b)] makes clear that the trustee must comply with instructions received to the extent
practicable, but in the event the trustee has transferred commodity contracts to a commodity broker, such
Instructions shall be forwarded to the broker.

Section 766(a) of the House amendment is derived from section 768(c) of the House bill and section 767(1)
of the Senate amendment. Section 766(b) of the House amendment is derived from section 765(d) of the
House bill, and section 767(g) of the Senate amendment. Section 766(c) of the House amendment is derived
from section 768(a) of the House bill and section 767(¢) of the Senate amendment. Section 766(d) of the
House amendment is derived from section 768(b) of the House bill and the second sentence of section 767(e)
of the Senate amendment.

Section 766(e) of the House amendment is derived from section 765(c) of the House bill and sections
767(c) and (d) of the Senate amendment. The provision clarifies that the trustee may liquidate a commodity
contract only if the commodity contract cannot be transferred to a commeodity broker under section 766(c),
cannot be identified to a particular customer, or has been identified with respect to a particular customer, but
with respect to which the customer's instructions have not been received.

Section 766(f) of the House amendment is derived from section 766(b) of the House bill and section 767(h)
of the Senate amendment. The term "all securities and other property" is not intended to include a commodity
contract. Section 766(g) of the House amendment is derived from section 766(a) of the House bill. Section
766(h) of the House amendment is derived from section 767(a) of the House bill and section 765(a) of the
Senate amendment. In order to induce private trustees to undertake the difficult and risky job of liquidating a
commodity broker, the House amendment contains a provision insuring that a pro rata share of administrative
claims will be paid. The provision represents a compromise between the position taken in the House bill,
subordinating customer property to all expenses of administration, and the position taken in the Senate
amendment requiring the distribution of customer property in advance of any expenses of administration. The
position in the Senate amendment is rejected since customers, in any event, would have to pay a brokerage
commission or fee in the ordinary course of business. The compromise provision requires customers to pay
only those administrative expenses that are attributable to the administration of customer property.

Section 766(i} of the House amendment is derived from section 767(b) of the House bill and contains a
similar compromise with respect to expenses of administration as the compromise detailed in connection with
section 766(h) of the House amendment. Section 766(j) of the House amendment is derived from section
767(c) of the House bill. No counterpart is contained in the Senate amendment. The provision takes account of
the rare case where the estate has customer property in excess of customer claims and administrative expenses
attributable to those claims. The section also specifies that to the extent a customer is not paid in full out of
customer property, that the unpaid claim will be treated the same as any other general unsecured creditor.

Section 768 of the Senate amendment was deleted from the House amendment as unwise. The provision in
the Senate amendment would have permitted the trustee to distribute customer property based upon an
estimate of value of the customer's account, with no provision for recapture of excessive disbursements.
Moreover, the section would have exonerated the trustee from any liability for such an excessive
disbursement. Furthermore, the section is unclear with respect to the customer's rights in the event the trustee
makes a distribution less than the share to which the customer is entitled. The provision is deleted in the
House amendment so that this difficult problem may be handled on a case-by-case basis by the courts as the
facts and circumstances of each case require,

Scction 769 of the Senate amendment is deleted in the House amendment as unnecessary. The provision
was intended to codify Board of Trade v. Johnson, 264 U.S. 1 (1924) [111.1924, 44 S.Ct. 232]. Board of Trade
against Johnson is codified in section 363(f) of the House amendment which indicates the only five
circumstances in which property may be sold free and clear of an interest in such property of an entity other
than the estate,

Section 770 of the Senate amendment is deleted in the House amendment as unnecessary. That section
would have permitted commodity brokers to liquidate commodity contracts, notwithstanding any contrary
order of the court. It would require an extraordinary circumstance, such as a threat to the national security, to
enjoin a commodity broker from liquidating a commodity contract. However, in those circumstances, an
injunction must prevail. Failure of the House amendment to incorporate section 770 of the Senate amendment
does not imply that the automatic stay prevents liquidation of commodity contracts by commodity brokers. To
the contrary, whenever by contract, or otherwise, a commodity broker is entitled to liquidate a position as a
result of a condition specified in a contract, other than a condition or default of the kind specified in section
365(b)(2) of title 11, the commodity broker may engage in such liquidation. To this extent, the commodity
broker's contract with his customer is treated no differently than any other contract under section 365 of title
11.

SENATE REPORT NO. 95-989

[Section 765] Subsection (a) of this section [enacted as section 766(h)] provides that with respect to
liquidation of commodity brokers which are not clearing organizations, the trustee shall distribute customer
property to customers on the basis and to the extent of such customers' allowed net equity claims, and in




