title 11] and section 77 of the Bankruptcy Act [section 205 of former title 11] under section 1129(b)(2), senior
accepting classes are permitted to give up value to junior classes as long as no dissenting intervening class
receives less than the amount of its claims in full. If there is no dissenting intervening class and the only
dissent is from a class junior to the class to which value have been given up, then the plan may still be fair and
equitable with respect to the dissenting class, as long as no class senior to the dissenting class has received
more than 100 percent of the amount of its claims,

Paragraph (2) contains threc subparagraphs, each of which applies to a particular kind of class of claims or
interests that is impaired and has not accepted the plan. Subparagraph (A) applies when a class of secured
claims is impaired and has not accepted the plan. The provision applies whether or not section 1111(b)
applies. The plan may be crammed down notwithstanding the dissent of'a secured class only if the plan
complies with clause (i), (ii), or (iii).

Clause (i) permits cramdown if the dissenting class of secured claims will retain its lien on the property
whether the property is retained by the debtor or transferred. It should be noted that the lien secures the
allowed secured claim held by such holder. The meaning of "allowed secured claim" will vary depending on
whether section 1111(b)2) applies to such class.

If section 1111(b)(2) applies then the "clecting” class is entitled to have the entire allowed amount of the
debt related to such property secured by a lien even if the value of the collateral is less than the amount of the
debt. In addition, the plan must provide for the holder to receive, on account of the allowed secured claims,

" “paymenis, cither present or deferred; of a principal face amount equal to the-amount of the debt and of &~ - -

present value equal to the value of the collateral.

For example, if a creditor loaned $15,000,000 to a debtor secured by real property worth $18,000,000 and
the value of the real property had dropped to $12,000,000 by the date when the debtor commenced a
proceeding under chapter 11, the plan could be confirmed notwithstanding the dissent of the creditor as long
as the lien remains on the collateral to secure a $15,000,000 debt, the face amount of present or extended
payments to be made to the creditor under the plan is at least §15,000,000, and the present value of the present
or deferred payments is not less than $12,000,000. The House report accompanying the House bill described
what is meant by "present value".

-Clause (ii) is self explanatory. Clause (iii) requires the court to confirm the plan notwithstanding the dissent
of the electing secured class if the plan provides for the realization by the secured class of the indubitable
equivalents of the secured claims. The standard of "indubitable equivalents" is taken from In re Murel Holding
Corp., 75 F.2d 941 (2d Cir. 1935) (Learned Hand, Jr.).

Abandonment of the collateral to the creditor would clearly satisfy indubitable equivalence, as would a lien
on similar collateral. However, present cash payments less than the secured claim would not satisfy the
standard because the creditor is deprived of an opportunity to gain from a future increase in value of the
collateral. Unsecured notes as to the secured claim or equity securities of the debtor would not be the
indubitable equivalent. With respect to an oversecured creditor, the secured claim will never exceed the
allowed claim.

Although the same language applies, a different result pertains with respect to a class of secured claims to
which section 1111(b)(2) does not apply. This will apply to all claims secured by a right of setoff. The court
must confirm the plan notwithstanding the dissent of such a class of secured claims if any of three alternative
requirements is met. Under clause (i) the plan may be confirmed if the class retains a right of setoff or a lien
securing the allowed secured claims of the class and the holders will receive payments of a present value equal
to the allowed amount of their secured claims. Contrary to electing classes of secured creditors who retain a
lien under subparagraph (A)(i)(1) to the extent of the entire claims secured by such lien, nonelecting creditors
retain a lien on collateral only to the extent of their allowed secured claims and not to the extent of any
deficiency, and such secured creditors must receive present or deferred payments with a present value equal to
the allowed secured claim, which in turn is only the equivalent of the value of the collateral under section
506(a).

Any deficiency claim of a nonelecting class of secured claims is treated as an unsecured claim and is not
provided for under subparagraph (A). The plan may be confirmed under clause (ii) if the plan proposes to sell
the property free and clear of the secured party's lien as long as the lien will attach to the proceeds and will
receive treatment under clause (i) or (iii). Clause (iii) permits confirmation if the plan provides for the
realization by the dissenting nonelecting class of secured claims of the indubitable equivalent of the secured
claims of such class.

Contrary to an "electing” class to which section 1111(b)(2) applies, the nonelecting class need not be
protected with respect to any future appreciation in value of the collateral since the secured claim of such a
class is never undersecured by reason of section 506(a). Thus the lien secures only the value of interest of such
creditor in the collateral. To the extent deferred payments exceed that amount, they represent interest. In the
event of a subsequent default, the portion of the face amount of deferred payments representing unaccrued
interest will not be secured by the lien.

Subparagraph (B) applies to a dissenting class of unsecured claims. The court must confirm the plan
notwithstanding the dissent of a class of impaired unsecured claims if the plan provides for such claims to




receive property with a present value equal to the allowed amount of the claims. Unsecured claims may
receive any kind of "property," which is used in its broadest sense, as long as the present value of the property
given to the holders of unsecured claims is equal to the allowed amount of the claims. Some kinds of property,
such as securities, may require difficult valuations by the court; in such circumstances the court need only
determine that there is a reasonable likelihood that the property given the dissenting class of impaired
unsecured claims equals the present value of such allowed claims,

Alternatively, under clause (i), the court must confirm the plan if the plan provides that holders of any
claims or interests junior to the interests of the dissenting class of impaired unsecured claims will not receive
any property under the plan on account of such junior claims or interests. As long as senior creditors have not
been paid more than in full, and classes of equal claims are being treated so that the dissenting class of
impaired unsecured claims is not being discriminated against unfairly, the plan may be confirmed if the
impaired class of unsecured claims receives less than 100 cents on the dollar (or nothing at all) as long as no
class junior to the dissenting class receives anything at all. Such an impaired dissenting class may not prevent
confirmation of a plan by objection merely because a senior class has elected to give up value to a junior class
that is higher in priority than the impaired dissenting class of unsecured claims as long as the above safeguards
are met.

Subparagraph (C) applies to a dissenting class of impaired interests. Such interests may include the interests
of general or limited partners in a partnership, the interests of a sole proprictor in a proprietorship, or the

interest of common or preferred stockholders in-a corporation. If the holders of such interests are entitled toa

fixed liquidation preference or fixed redemption price on account of such interests then the plan may be
confirmed notwithstanding the dissent of such class of interests as long as it provides the holders property of a
present value equal to the greatest of the fixed redemption price, or the value of such interests. In the event
there is no fixed liquidation preference or redemption price, then the plan may be confirmed as long as it
provides the holders of such interests property of a present value equal to the value of such interests. If the
interests are "under water” then they will be valucless and the plan may be confirmed notwithstanding the
dissent of that class of interests even if the plan provides that the holders of such interests will not receive any
property on account of such interests.

Alternatively, under clause (ii), the court must confirm the plan notwithstanding the dissent of a class of
interests if the plan provides that holders of any interests junior to the dissenting class of interests will not
receive or retain any property on account of such junior interests. Clearly, if there are no junior interests junior
to the class of dissenting interests, then the condition of clause (ii) is satisfied. The safeguards that no claim or
interest receive more than 100 percent of the allowed amount of such claim or interest and that no class be
discriminated against unfairly will insure that the plan is fair and equitable with respect to the dissenting class
of interests.

Except to the extent of the treatment of secured claims under subparagraph (A) of this statement, the House
report remains an accurate description of confirmation of section 1 129(b). Contrary to the example contained
in the Senate report, a senior class will not be able to give up value to a junior class over the dissent of an
intervening class unless the intervening class receives the full amount, as opposed to value, of its claims or
intterests, '

One last point deserves explanation with respect to the admittedly complex subject of confirmation. Section
1129(a)(7)(C) in effect exempts secured creditors making an election under section 1 111(b)(2) from
application of the best interest of creditors test. In the absence of an election the amount such creditors receive
in a plan of liquidation would be the value of their collateral plus any amount recovered on the deficiency in
the case of a recourse loan, However, under section 11 11(b)(2), the creditors are given an allowed secured
claim to the full extent the claim is allowed and have no unsecured deficiency. Since section 1129(b)(2)(A)
makes clear that an electing class need receive payments of a present value only equal to the value of the
collateral, it is conceivable that under such a "cram down" the electing creditors would receive nothing with
respect to their deficiency. The advantage to the electing creditors is that they have a lien securing the full
amount of the allowed claim so that if the value of the collateral increases after the case is closed, the deferred
payments will be secured claims. Thus it is both reasonable and necessary to exempt such electing class from
application of section 1129(a)(7) as a logical consequence of permitting clection under section 11 11(b)(2).

Section 1131 of the Senate amendment is deleted as unnecessary in light of the protection given a secured
creditor under section 1129(b) of the House amendment. '

Payment of taxes in reorganizations: Under the provisions of section 1141 as revised by the House
amendment, an individual in reorganization under chapter 11 will not be discharged from any debt, including
prepetition tax liabilities, which are nondischargeable under section 523. Thus, an individual debtor whose
plan of reorganization is confirmed under chapter 11 will remain liable for prepetition priority taxes, as
defined in section 507, and for tax liabilities which receive no priority but are nondischargeable under section
523, including no return, late return, and fraud liabilities.

In the case of a partnership or a corporation in reorganization under chapter 11 of title 11, section
1141(d)(1) of the House amendment adopts a provision limiting the taxes that must be provided for in a plan
before a plan can be confirmed to taxes which receive priority under section 507. In addition, the House



