
MEMORANDUM 
SEPTEMBER 9, 2015 

T:  Marilyn Doto, Board Member   
F:  Joseph Andrews, Esquire 
 

Presented: 
 

This recommends filing a motion for rehearing by a three-member panel in the event the 
Industrial Accident Board informs that it cannot reach a decision because of judicial 
deadlock between the Board Members. It provides the legal and historical underpinnings 
for such recommendation while recommending against amending the statute to allow 
hearing officers to have a vote. 
 

BACKGROUND 

 In Grabowski v. J.J. White Inc., No. 1176709 (Del. I.A.B. June 30, 2011) the Employer 

petitioned the I.A.B. to terminate total disability benefits that had been ongoing since 2000.  Two 

Board Members presided.  Two days later they issued an order that they were “at an impasse and 

unable to reach an agreement as to a decision,” that the workers’ compensation act “provides no 

methodology to break such deadlock” and that “the only recourse is for this matter to be 

submitted to a new panel of the Board for decision.”  This was not an isolated event:  Just one 

year earlier, the same two firms received the same order in Irizarry v. CCHS, No. 1294065 (Del. 

I.A.B. Oct. 5, 2010).  Thus, it was feared that a second hearing could result in another deadlock 

or pressure the I.A.B. to issue a “quick” decision that might not be the “right” decision, possibly 

from undue influence by the hearing officer.  This author performed the following legal research 

to determine if the Act really provides no methodology for breaking a deadlock and why it would 

be against public policy to allow hearing officers to vote. 

INDUSTRIAL ACCIDENT BOARD 

A brief history is needed to explain why a three-member panel should be requested 

instead of allowing the hearing officer to vote.  DEL. CONST. ART. IV § 17 authorizes the General 

Assembly to remove or add jurisdiction of Delaware’s courts. Once the General Assembly 

removes jurisdiction from one court under ART. IV § 17, it can place that jurisdiction into a new 

judicial forum it is authorized to create via ART. IV § 1.  It did that in 1917 when it removed 

jurisdiction from Superior Court to create the Industrial Accident Board.1 Since then, Delaware’s 

courts have expressly held that “the Industrial Accident Board is a court” itself;2 however, its 

jurisdiction is limited to 19 Del. C. §§ 2301 through 2396.  At the same time, the I.A.B. is also 

treated as an agency to the extent it is bound by the Administrative Procedures Act (“APA”). 
                                                           
1  Holt v. Bartley & Devary Elec. Co., 1998 Del. Super. LEXIS 223 at *6 (Del. Super.); Holt v. Bartley & Devary, No. 

1056789 (Del. I.A.B. Apr. 8, 1997). 
2  E.g. Lind v. I.A.B., C.A. No. 78M-DE-5 (Del. Super. Feb. 8, 1979). 
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Today, ten Board Members comprise the “Industrial Accident Board.” Like Superior 

Court judges, they are political appointees of the Governor and confirmed by the Senate.  Two 

must be citizens of New Castle County outside of Wilmington, one more must be from 

Wilmington; two must be citizens of Kent County; two must be citizens of Sussex County and 

the remaining three are citizens of the State at large with only six of the ten allowed be of the 

same political party.3  Like justices of the peace, Board Members are not required to be lawyers. 

All of this is designed to ensure that the Board Members, with their diverse backgrounds and 

experiences, are more in touch with Delaware’s general public (employers and employees) to 

provide a common sense approach to the law and facts than State employees whose backgrounds 

would be much less diverse and who may not be as responsive to the political process.4   

I.A.B. RELATION TO THE DEPARTMENT OF LABOR 

Often overlooked is that the I.A.B. is not part of the Department of Labor (“DOL”).  

They are separate and distinct governmental entities sharing office space.  Indeed, the Supreme 

Court has held that the Board Members are unique within State government in that they are not 

employed by a State agency; rather, the Board Members are an agency in and of itself.5   

In 1970 the General Assembly transferred the ministerial, clerical and fiscal functions of 

the I.A.B. to the DOL.6  Yet, while the DOL assumed the I.A.B.’s ministerial, clerical and fiscal 

functions, the General Assembly expressly made clear that it did not incorporate the I.A.B. into 

the DOL; it simply unloaded the I.A.B.’s non-judicial bureaucracy onto the DOL. Thus, to this 

day, only the I.A.B., not the DOL, retains all judicial and rulemaking power as “heretofore” over 

industrial accidents.7 For example, the DOL “may” propose recommendations on new rules to 

the I.A.B.;8 but they only remain recommendations unless the DOL “shall” have received the 

I.A.B.’s advice and consent.9 Likewise, the I.A.B. alone continues to retain its exclusive judicial 

power, unless both parties stipulate that a single employee of the DOL may stand in place of the 

I.A.B. at a hearing.10   

                                                           
3  19 Del. C. § 2301A(a). 
4  Speaking from experience, an entire dissertation could be written about the pitfalls employees and employers face in 

States that have gone the unfortunate route of replacing their Industrial Accident Boards with Workmen’s 
Compensation Commissions run by administrative law judges. While all systems have flaws, attorneys who only 
practice this area of law in Delaware may fail to realize how any problems of our State’s system pale in comparison. 

5  Wharton v. Everett, 238 A.2d 839, 842 (Del. 1968). 
6  29 Del. C. §§ 8510(b) and 8518. 
7  29 Del. C. § 8511(a); 29 Del. C. § 8511(b).  Delaware has long used the word “heretofore” to reincorporate all prior 

jurisdiction through a single word; see, In re: Request of the Governor, 905 A.2d 106, 107-08 (Del. 2006). 
8  29 Del. C. § 105(a)(5). 
9  29 Del. C. § 106(f). 
10  19 Del. C. § 2301B(a)(4). 
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DEPARTMENT OF LABOR HEARING OFFICERS 

From 1918 until 1996 attorneys from the Department of Justice provided legal advice to 

the Board Members.  Since 1997 this role has been performed by attorneys from the Department 

of Labor, when the position of hearing officer was created. Yet, in creating the hearing officers, 

the General Assembly made clear that they were employees of the DOL and not part of the 

I.A.B.11  This, again, differentiates the DOL from the I.A.B.  The General Assembly also made 

clear that unless both parties stipulate to a single Department of Labor hearing officer conducting 

a hearing, the hearing officers have no authority to run proceedings, participate in deliberations, 

conduct hearings or vote on the final decision in a case. Rather, by law, they are to be 

subservient to the Board and may only render advice if asked by the Board.12   

There are stark differences between hearings run by the I.A.B. and hearings run by a 

DOL hearing officer.  The diversity of perspectives and experiences the I.A.B. uses to critically 

evaluate any given case is markedly restricted when the parties stipulate to a single hearing 

officer:  All hearing officers are unanimously lawyers.  They unanimously went to law school. 

They are never required to reach consensus with anyone when they preside over a matter.  

Conversely, Board Members have been selected from engineers, teachers, employees, doctors, 

lawyers, employers, union officials, nurses and many other diverse backgrounds. There is always 

more than one Board Member on any merits hearing, which both forces consensus and also 

ensures that each case is analyzed from a greater number of angles. 

INDUSTRIAL ACCIDENT BOARD DEADLOCK 

 19 Del. C. § 2301A(c) states the following with regard to any official actions, rules or 

decisions taken by the I.A.B.: 

A majority of the members of the Board shall constitute a quorum for the exercise of any 
of the powers or authority conferred on the Board, except for hearings conducted 
pursuant to this title, in which case, two members of the Board shall constitute a quorum 
and a sufficient panel to decide such hearings.  Any disagreement involving a procedural 
issue arising before or after a hearing may be decided by one member of the Board. 
 

According to Black’s Law Dictionary, “quorum” is defined as “the minimum number of 

members who must be present for a deliberative assembly to transact business legally.”13  The 

key here is that a quorum is the minimum not maximum.  From this the following can be 

gleaned:  Hearings and orders on a procedural matter only require one Board Member; hearings 

                                                           
11  19 Del. C. § 2301B(a). 
12  19 Del. C. § 2301B(a)(5). 
13  Black’s Law Dictionary; 8TH Edition. 
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and decisions on the merits require a minimum of two Board Members; and anything else, such 

as creating new rules of procedure, require a minimum of six Board Members.   

 Requiring more than one Board Member to decide an issue is a further guaranty that any 

decision issued by the I.A.B. will be more representative of the diversity of backgrounds and 

experiences held by Delaware’s citizens at large.  The requirement for a two-member panel has 

the potential for deadlock; however, it could be argued that all juries in Delaware are even-

numbered and Delaware’s Supreme Court holds that because the I.A.B. sits as the trier of fact in 

litigation “it discharg[es] the function of the jury.”14  In jury trials, a split jury will result in a 

retrial of the case, which I.A.B. has done over the past few decades; but, this was not always so. 

Indeed, Supreme Court also holds that “it is in the public interest that there be a proper method to 

break deadlocks and avoid impasse.”15  This applies to all courts and agencies in Delaware.16  

 The workmen’s compensation act tacitly acknowledges that deadlocks caused by an 

even-numbered panel would thwart its purpose by stating that ante and post trial disagreements 

“may be decided by one member of the Board.”17  This is why 19 Del. C. § 2301A(c) only states 

that two members of the Board shall constitute a sufficient “quorum” to conduct hearings, which 

is the bare minimum number of Board Members required; not the maximum.  Nothing prohibits 

the I.A.B. from having a three (or more) member panel to prevent any threat of judicial 

deadlock; nor does anything prohibit a party from requesting one. 19 Del. C. § 2301A(d) further 

supports this by requiring that all ten Members, any one Board Member or “any Board panel” 

empowered to decide matters comply with the APA without limiting said panels to two. 

THREE-MEMBER PANELS AND BENEFITS THEREOF 

 Ideally, the I.A.B. would schedule a three-member panel in every hearing.  This was the 

norm until only recently in its history; but, with only ten Members presently, scheduling three for 

every hearing may be difficult.  Yet, if a case ends with a split panel and an order for re-hearing, 

then what may have been a scheduling inconvenience for the I.A.B. has now been passed onto 

the employer and employee as an even greater difficulty in contravention of the workmen’s 

compensation act’s intent to decrease litigation and expenses. Each party is also prejudiced by 

having presented his entire cases only to be told that his adversary is now given a second chance 

to prepare against and address arguments that should only be addressed at one hearing.18 

                                                           
14  Sears, Roebuck & Co. v. Farley, 290 A.2d 639, 641 (Del. 1972). 
15  Opinion of the Justices, 225 A.2d 481, 485 (Del. 1966). 
16  Opinion of the Attorney General, 1968 Op. Atty Gen. Del 271 at *5. 
17  19 Del. C. § 2301A(c). 
18  Irizarry v. Christiana Care, No. 1294065 at *1 (Del. I.A.B. Oct. 5, 2010). 
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 Accordingly, once a split panel arises, a motion for a three-member panel is not only 

justified; it would be incumbent upon the I.A.B. to accommodate the request to serve as a 

guaranty against further deadlock.  It would also ensure that the new Board Members to hear the 

case would not feel pressured simply to issue a “quick” decision just to avoid a second deadlock; 

as a “quick” decision is not necessarily the “right” decision.19  

 Initially, all Board decisions were issued by three-member panels to avoid deadlock.  An 

example of this is the case of Arnold v. Nat’l Vulcanized Fiber Co., No. 312458 (Del. I.A.B. 

Nov. 19, 1958), which is attached to this Memorandum.  This also allowed for dissenting 

opinions of Board Members, which attorneys found helpful.  One of the most famous dissenting 

opinions issued by Delaware’s Industrial Accident Board was in the case of Subielski v. Lobdell 

Car Wheel Co., (Del. I.A.B. Sept. 13, 1923).  There, two members of the Board voted to award 

compensation while a third member, one “Commissioner Stack,” voted against compensation 

and wrote a dissenting opinion as to why he believed compensation should be denied.  The case 

was eventually appealed to Superior Court, which reversed the Board’s decision and adopted, in 

part, the dissent’s rationale.  

 At other times, the I.A.B. followed the lead of Supreme Court: DEL. CONST. ART. IV § 12 

authorizes the Court to appoint retired justices or chancellors to sit on a hearing in order to 

prevent judicial deadlock.  The I.A.B. appears to have done this itself in the past when the State 

reduced its membership from seven Board Members to three in 1959 and there were threats of a 

two-member panel facing deadlock.20  An example is Joseph Parag v. General Motors Corp., 

No. 338656 (Del. I.A.B. Jan. 11, 1961) where the I.A.B.’s Chairman appointed a former member 

of the Board to cast a third vote. The decision ends with two members of the Board signing the 

decision and the following statement: 

Harry B. Roberts, Jr. who is no longer a member of the Board, but who heard the 
testimony in this case, concurs in the award. 
 

WHY HEARING OFFICERS SHOULD NOT VOTE 

 The final issue becomes:  Why not simply allow the hearing officers to cast a vote in the 

event of a potential deadlock?  Having consulted with many attorneys on both sides of the aisle it 

is clear that while all attorneys appreciate the work that the hearing officers provide for the 

Board, the vast majority prefers the members of the Industrial Accident Board (as its own court / 

                                                           
19  Indeed, under the right circumstances, an employer or employee could succeed on appeal to Superior Court by 

showing the I.A.B. felt pressured to issue a “quick” decision that was not the “right” decision.  
20  52 Del. Laws, c. 56.  Interestingly, this was passed when the General Assembly overrode the Governor’s veto. 
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agency) over the hearing officers (which are employees of the Department of Labor) to make 

decisions independent from any pressure from the Department of Labor.  This does not question 

the integrity of the hearing officers.  The Board has always relied upon these attorneys, although 

they were not always referred to as “hearing officers.”  Initially, these attorneys were employed 

by the Department of Justice.  Now they are employed by the Department of Labor.  They 

perform a vital role in providing the Board with expert legal advice when requested; yet, 

regardless of which Department they are employed by, the General Assembly and litigants have 

made it clear that they are only to advise, not preside, unless both parties stipulate. 

 Likewise, the General Assembly contemplates that the default is an independent 

Industrial Accident Board that is politically appointed by the Governor upon the consent of the 

Senate to represent a wide gamut of Delaware’s citizens and experiences, and to be responsive to 

the political process.  Conversely, hearing officers are employees of the Department of Labor 

who are removed from the very diversity of views and political process that is a fundamental 

component of the I.A.B.’s design. 

CONCLUSION 

 Practically speaking, it may be difficult to have a three-member panel for every hearing 

until the General Assembly increases the number of Board Members from ten.  Yet, once the 

I.A.B. is deadlocked, its scheduling inconvenience pales in comparison to the unreasonable delay 

and expense to the employer and employee. It thus becomes incumbent on the I.A.B. to entertain 

a motion for a three-member panel upon rehearing to ensure against future deadlock, ensure that 

the new panel does not feel pressured to get a “quick” decision out instead of the “right” decision 

and guarantee that the parties would have finality to their litigation.   

Parties can, of course, stipulate to a single hearing officer; however, they should not be 

required to do so as there are stark differences between hearings conducted by a single hearing 

officer compared to hearings conducted by the I.A.B.  Finally, while all agree that the hearing 

officers provide a vital and much needed role for the Board, they should not be allowed to vote 

with or coerce the Board because they are not part of the Board and the philosophy behind 

hearing officers differs greatly from the philosophy behind the members of the I.A.B.   

RESPECTFULLY SUBMITTED 

 
                                                      . 
JOSEPH ANDREWS, ESQUIRE  
DELAWARE I.D. No. 5307 
HOFFMAN ANDREWS LAW GROUP 




















