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Oregon Law Regarding Videotaping

ORS 165.540 makes it a misdemeanor to videotape police in some circumstances is ORS 165.540.  In relevant portion it states:

“(1) Except as otherwise provided in ORS 133.724 or 133.726 or subsections (2) to (7) of this section, a person may not:

      * * * * * 

 (c) Obtain or attempt to obtain the whole or any part of a conversation by means of any device, contrivance, machine or apparatus, whether electrical, mechanical, manual or otherwise, if not all participants in the conversation are specifically informed that their conversation is being obtained.

     * * * * * 

 (5) The prohibitions in subsection (1)(c) of this section do not apply to:

      (a) A person who records a conversation during a felony that endangers human life;

      (b) A person who, pursuant to ORS 133.400, records an interview conducted by a peace officer in a law enforcement facility;

      (c) A law enforcement officer who is in uniform and displaying a badge and who is operating a vehicle-mounted video camera that records the scene in front of, within or surrounding a police vehicle, unless the officer has reasonable opportunity to inform participants in the conversation that the conversation is being obtained; or

      (d) A law enforcement officer who, acting in the officer’s official capacity, deploys an Electro-Muscular Disruption Technology device that contains a built-in monitoring system capable of recording audio or video, for the duration of that deployment.

 (6) The prohibitions in subsection (1)(c) of this section do not apply to persons who intercept or attempt to intercept with an unconcealed recording device the oral communications that are part of any of the following proceedings:

      (a) Public or semipublic meetings such as hearings before governmental or quasi-governmental bodies, trials, press conferences, public speeches, rallies and sporting or other events;

     * * * * * 
  (8) Violation of subsection (1) or (2)(b) of this section is a Class A misdemeanor.



State v. Neff, 246 Or. App. 186, 265 P.3d 62 (2011)

The court held that the defendant--who recorded a conversation with a police officer after traffic stop--did not violate statute prohibiting recording of conversations without the participants being informed that the conversation is being recorded, where officer himself informed defendant that officer was recording the conversation and thus officer was also informed that the conversation was being recorded.



OTHER RELEVANT LINKS:

Article written by Matthew Blythe, Appellate Division of Oregon’s Office of Public Defense Services, regarding a citizen’s constitutional right to record law enforcement encounter




1994 Report from the Oregon Supreme Court Task Force on Racial and Ethnic Issues in the Judicial System.   Former Chief Justice Edwin Peterson served as the chair of the task force
http://courts.oregon.gov/OJD/OSCA/cpsd/courtimprovements/access/pages/racialfairness.aspx

Salem Human Rights and Relations Advisory Commission
http://www.cityofsalem.net/CityCouncil/humanrights/Pages/default.aspx

Diversity Explosion: The cultural generation gap
http://www.brookings.edu/research/interactives/2015/diversity-explosion


Racial Gap in U.S. Arrest rates: “Staggering disparity”
http://www.usatoday.com/story/news/nation/2014/11/18/ferguson-black-arrest-rates/19043207/


Statistics Regarding Black Arrests in Salem Oregon from Chief Moore


 

Chief Jerry Moore remarks at Fourth Annual Breakfast with the Chief
http://salempolicefoundation.org/uncategorized/chief-jerry-moore-salem-is-responding-differently/


KGW News clip regarding “Driving While Black” app featuring Mariann Hyland

http://www.kgw.com/story/news/local/2014/12/08/driving-while-black-app-portland-lawyers-kendra-james/20086045/
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USA Today Arrest Study (2011 & 2012)

		Sheriff’s Office		Black / 
Non-Black		Police		Black / 
Non-Black

		Yamhill County		1.74 / 1		Salem		3.38 / 1

		Jackson County		2.16 / 1		Corvallis		3.45 / 1

		Umatilla County		2.20 / 1		Beaverton		3.70 / 1

		Multnomah County		2.32 / 1		Eugene		3.94 / 1

		Benton County		2.62 / 1		Portland		4.09 / 1

		Lane County		2.63 / 1		Tigard		4.19 / 1

		Linn County 		2.86 / 1		Hillsboro		4.29 / 1

		Marion County 		3.15 / 1		Springfield		4.49 / 1

		Deschutes County 		3.54 / 1		Medford		4.84 / 1

		Washington County		3.63 / 1		Gresham		6.38 / 1

		Clackamas County  – Interagency Child Exploitation Team		9.72 / 1		 		 

























2010 Census – Salem, OR

				     POPULATION 		

		Black		             2,283 		1.5%

		Mixed race (two or more races)		             6,637 		4.3%

		Non-Black		         145,717 		94.2%

		Total		         154,637 		100.0%

























Arrests – Salem Police

In 2011 and 2012, the Department arrested 9,377 individuals 14,545 times.



Of the 14,545 arrests, 4.5% were arrests of black individuals. 



74% of the black individuals arrested resulted from a citizen call for service.  26% resulted from Officer initiated activity.

























Most frequent charges - 2011

Black: Shoplifting, Physical Harrassment, Assault IV, Criminal Trepass II, Unlawful possession marijuana < 1 oz.



Non-Black: Shoplifting, Unlawful possession meth, Trespass, Disorderly Conduct 2nd degree, Assault IV























Most frequent charges - 2011

		Black		%				Non-Black		%

		Theft III - Shoplifting		5.5%				Theft III - Shoplifting		7.1%

		Harassment - Physical		5.1%				Drugs - Unlawful Poss - Meth		5.1%

		Assault IV - Simple (Misd.)		4.3%				Trespass		4.8%

		Criminal Trespass II		3.9%				Disorderly Conduct 2nd Deg		3.7%

		Drugs - Unlawful Poss Marij < 1 oz		3.9%				Assault IV - Simple (Misd.)		3.3%

		Drugs - Unlawful Poss Meth		3.0%				Harassment - Physical		3.2%

		Minor in Possession - Alcohol		2.8%				Theft II - Shoplifting		3.1%

		Giving False Info to Police Officer		2.6%				Criminal Trespass II		2.9%

		Probation Violation		2.6%				Drugs - Unlawful Poss Marij < 1 oz 1000' School		2.5%

		Disorderly Conduct 2nd Deg		2.4%				Minor in Possession - Alcohol		2.5%

























Bias Complaints

2011 – two complaints involving black individuals



2012 – one complaint involving a black individual



2013 – two complaints, one involving a black individual and one involving a hispanic individual



2014 – one complaint involving a hispanic individual
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Use of Force

The new policies guiding when an officer can use force against a suspect includes considerations of both mental health and escalation. Under the new policies, officers must use disengagement and de-escalation techniques when possible, and as the confrontation de-escalates, so should the amount of force used by the officer(s).  Should there be an opportunity to do so, officers should call in specialized units uniquely trained to deal with mental health situations.  Additionally, officers are directed to take into account all information related to a person’s mental well-being when making decisions during their encounters. If the use of force in question is objectively unreasonable, the officer will face corrective action, up to and including termination. 



Use of Tasers

Tasers may be used against those who are suspected of having a mental illness only when extreme circumstances are present and only to avoid using a higher level of force. Before an officer uses a taser against a suspect they are directed to offer a verbal warning (or hand signals if there is a language barrier). All officers will be initially trained in the proper way to use a taser and then retrained annually. The officers will be directed that only one taser can be used at a time on an individual. If an officer uses a taser on an individual, they must immediately re-evaluate the situation before using the taser again. This includes giving the individual additional time to comply with the initial warning. After placing an individual in handcuffs, tasers are not to be used on the suspect (unless extreme circumstances call for it and only to avoid using a higher level of force). Any use of tasers will be included in the officers’ use of force report and each taser cycle must be able to be justified. 



Reporting Use of Force

Any and all officers that use force, including supervisory officers, must now draft a Use of Force report in a timely manner. Additionally, any and all other officers who witnessed the use of force incident must provide a full and candid account of the incident and be interviewed individually. Other witnesses to the use of force incident will also be interviewed if they desire to be.  When there is a Serious Use of Force, force used against individuals who may have a mental illness, or where there is suspected misconduct on the part of the officer, the Professional Standards Division and Shift Supervisor must be notified immediately. If there is any criminal conduct suspected, the PPB Detective Division must be notified.

PPB shall develop a supervisor investigation checklist to ensure compliance with these policies when completing 940 After Action Reviews. All supervisors in the chain of command are subject to and can receive corrective action for inadequate reports and/or analysis in their 940 After Action Reviews. Additionally, if it is found that a supervisor has repeatedly conducted deficient 940 After Action Reviews, they can receive corrective action.

Following the review of the use of force incident, supervisors will consider whether or not additional training or counseling is needed even if there is no misconduct found. If the use of force indicates policy, training, tactical, or equipment concerns, the Inspector and the Chief shall be notified.



Compliance Audits Related to Use of Force

	The Inspector, in consultation with the COCL, will audit force reports every three months. Generally, they will look at any and all mental health information, ensure no force was used against people engaged in passive resistance, monitor officer behavior for attempts at de-escalation, look to see whether specialty units and/or medical care was procured, and ensure the least amount of force necessary was used. They will also look to the report itself to make sure it follows the reporting requirements set forth in the most up to date policy. If a taser is used, the Inspector will investigate any discrepancies between data taken from the taser and the force reports/940 After Action Review, evaluate the reasonableness of each taser cycle, make certain that officers have honestly attempted to use hands-on control between taser cycles, and ensure the least amount of force necessary was used. 

	The audit will also look at supervisory actions (the entire chain of command) to ensure compliance with new supervisory policy. This includes the timeliness of the report, legal justification for the initial stop, post-use of force retraining or counseling, and the corrective action that they took following the use of force. They will also ensure that any time there is inconsistent reporting, all corrective action will be reported and PSD and/or the Detective Division were notified. 

	There will be a quarterly analysis of all force data in order to determine whether any significant trends exist, if any unit or officer varies in force practice and to identify any deficiencies. This analysis will be documented in the annual report. 



Training Policy

	PPB is responsible to create a new process that provides for the collection, analysis, and review of data ensuring effective training. The Training Division must electronically track, maintain, and report records on the trainings completed and attendance of officers. Supervisors must then review this information. Training Officers must not have a history of using excessive force and cannot have been subject to disciplinary action related to the force or mistreatment of people with mental illness once within the preceding 3 years or twice within the preceding 5 years. 

	Training policies will change to use more role-playing scenarios and interactive exercises, emphasize de-escalation, provide training into proper medical case, describe situations in which a use of force could lead to civil or criminal liability, and train officers to avoid offensive language. Training policies for supervisors will emphasize proper investigational conduct and officer evaluations while seeking to foster positive career development and appropriate disciplinary action when necessary. 



Training Audit

	With the COCL, the Inspector must ensure that PPB has followed the performance standards for training set out in the settlement agreement. The audit will analyze whether PPB has conducted a comprehensive training needs assessment, created an annual training strategic plan, developed a process for evaluating training, maintained records on training including substance and attendance, and made those records accessible to necessary parties. 

	This data shall be presented on a quarterly basis to the Chief, the PPB Training Division, and the Training Advisory Council, with all of those parties then assessing the information to make additional recommendations. The Training Advisory Council meetings are open to the public unless there is an issue of confidentiality or there are public safety concerns.

	Furthermore, officer training will be required to conform to the current policies of PPB altered to include curriculum on the agreement’s requirements.  This includes increasing the use of role-playing scenarios and interactive exercises, emphasizing de-escalation techniques, administering or calling for medical aid for a person during a use of force incident, proactive problem solving other non-force options, civil liability mitigation, and respectful demeanor.  



Community-Based Mental Health Services

	Local Community Care Organizations are expected to have established more drop-off and walk-in centers for mentally ill people and/or people with addictions. Future actions regarding community based mental health services include the creation of mental health-focused subcommittee(s)who would seek to create information exchange among first responders and healthcare providers, create rapid-access clinics, create more space for acute patients, expand emergency dispatcher options to divert calls to qualified civilian mental health providers, address issues of unmet needs, and expand peer-mediated services. 



Crisis Intervention

	The Addictions and Behavioral Health Unit (ABHU) will manage data tracked through the crisis intervention team, the mobile crisis prevention team, and the service coordination team to develop new response strategies, identify issues, and identify officers warranting commendation or correction. There is required to be an ABHU Advisory committee which will provide guidance to the City and PPB in policy and training with the goal of de-escalating the potential for violent encounters. 

	The agreement directs PPB to use the “Memphis Model” of crisis intervention. This model allows PPB to track and report data on public safety system interactions with individuals with perceived or actual mental illness or who are in crisis. The Crisis Intervention Team (C-I Team) will be comprised of officers who volunteer for assignment and they must be trained specifically in mental health crisis care. On top of this, the agreement states that officers with past disciplinary actions for use of force against people with mental illness in the past 3 years cannot participate on the C-I Team.  Each time a C-I Team member is dispatched, they are required to record incident information, what precautions were taken, any and all mental health information, and a general narrative of the event.

	Along with the C-I Team, the Mobile Crisis Prevention Team (MCPT) will be expanded so that there is one MCPT car per each precinct. The MCPT will use officers who are specifically trained and cannot have been subject to disciplinary action related to the force or mistreatment of people with mental illness once within the preceding 3 years or twice within the preceding 5 years. They will utilize the C-I Team’s data to assist in addressing mental health service and connecting service recipients with service providers. Other sections of the BHU will perform their own unique tasks. For example, the Service Coordination Team (SCT) will facilitate the provision of services to individuals who have criminal records, addictions, and highly acute mental or physical health needs. As a final part of the response to people in mental crisis, the BOEC will change their policies to ensure that calls related to mental health issues are assigned to the Multnomah County Crisis Call Center.  These policies for crisis triage are required to be in place and operational within 180 days of the agreement. 



Employee Information System

	The Employee Information System (EIS) will be expanded to identify at-risk officers, supervisors, and teams. They will also add an additional EIS administrator. At a minimum, the EIS has must trigger a flag for any officer who has used force in 20% of his or her arrests in the past six months and any officer who has used force three times more than the average number of uses compared with an officer who works a similar shift. These triggers were already in place within PPB’s EIS, though the agreement requires a third trigger to include a case management review of any officer who has three uses of force in one month.



Officer Accountability

[bookmark: _GoBack]	Under the settlement agreement, all investigations into use of force incidents must be completed within 180 days of the complaint or discovery of misconduct. Any appeal must be resolved within 21 days. If the PPB is unable to meet this timeframe for any reason, they must provide DOJ a written review of the process including an action plan to reduce the source of any investigative delay. Any allegation of excessive use of force is required to have a full and completed Internal Affairs investigation unless there is clear and convincing evidence that the allegation has no basis of fact. 

	The investigation must be conducted in accordance with revised guidelines, including the requirement that all statements and interviews take place immediately and individually. If lethal force is used, all witnesses (other police officers as well as witnesses from the general public) must be separated and not allowed to speak to each other. Additionally, the officer(s) involved in the lethal must be immediately de-briefed and, unless incapacitated, will be asked to do an on-scene walk-through. 

	When reviewing use of force incidents the Police Review Board procedures are to be altered so that one of the two citizen members is drawn from the Citizen Review Committee. All members of the Police Review Board must pass a background check, participate in Bureau training, sign a confidentiality agreement, and participate in ride-alongs in order to participate in the proceedings. During their review of a use of force incident, the Police Review Board may request the investigation be returned in order to obtain more information before coming to a decision. Also, the number of members on the Citizen Review Committee will be expanded to eleven in order to represent diversity in Portland. 

	If the use of force gives rise to a finding of liability in a civil trial, the PPB must enter the finding in EIS, reevaluate the officer’s fitness, and re-evaluate the Internal Affairs investigation (or begin proceedings for an IA investigation if one had been previously done). If there is an appeal to the Citizen Review Committee, the CRC may find that the administrative investigation was unreasonable and request additional information. 

	The PPB website must be enhanced so that any complainant can file or track his or her complaint.  The complainant will be given a tracking number and the City is obliged through IPR to inform the complainant about the status and outcome of their complaint.



Community Engagement and Community Oversight Advisory Board

	The Community Oversight Advisory Board (COAB) is authorized to independently assess the implementation of the settlement, make recommendation to the parties and the Compliance Officer Community Liaison (COCL), advise the Chief and police Commissioner on strategy to improve community relations, provide the community with information on the Agreement and its implementation, contribute to the development and implementation of a PPB Community Engagement and Outreach Plan (CEO Plan), and receive public comments and concerts.

	The COAB is made up of fifteen voting members, five advisory members, and the COCL. The membership includes one representative from each of five City Council, one Human Rights Commissioner as designated by the chair of the Human Rights Commission, one Commissioner on Disability as designated by the chair of the Portland Commission on Disability, three experts in the field of mental health as selected by the chair of the Human Rights commission and the chair of the Portland Commission on Disability, and five representatives from the community. 

	In order to assist in the creation of the CEO plan, the COAB will hold at least two public hearings annually to gather public input. They will also review PPB’s prior community outreach efforts to contribute to development of an updated CEO plan, solicit and consider input from the Human Rights Commission, including the 2009 report “Plan to Address Racial Profiling”, analyze data, strategize greater public outreach and engagement, and interact with the PPB on areas related to community engagement. They will make recommendation to the Chief of the PPB and the Chief is to utilize their recommendations. 

	The COAB will also provide consultation to the City in conducting an annual survey of the public.  The survey will cover perceptions of PPB’s prior outreach and accountability efforts, as well as establish a baseline for measuring changes in public experiences with, and perceptions of, the police.

	The COAB will review the PPB’s annual report and meet twice a year with the Chief, the Police Commissioner, PPB Precinct Commanders, PPB Neighborhood Response Teams and a Representative of the Office of Neighborhood Involvement Crime Prevention to discuss progress. 



Agreement Implementation and Enforcement

	The COCL will prepare quarterly, written, public reports detailing PPB compliance with the agreement. This report will be available on the City website. It will specify the data collected, the methodology used, an assessment of compliance, and any recommendations to improve compliance. After providing the COAB and other relevant parties a draft of the quarterly reports, the COCL will hold open town meetings on a quarterly basis and present the report and listen to public concerns before issuing a final version of the report. 

	Once all of the policies, procedures, protocols, training curricula, and practices that are specified in the agreement are revised by PPB, they shall be sent to the DOJ and the COCL, with the COCL seeking timely input of relevant members of the PPB and members of the community. Once there is agreement between all parties, the new policies shall be implemented within 30 days. Police changes related to this settlement will be posted online and reviewed after 180 days to ensure that they are effective and consistent with this settlement. The COCL will lead semi-annual qualitative and quantitative outcome assessments to measure whether the City and PPB’s implementation has created systems and resources to respond to a person in a mental health crisis. Additionally, the COCL will ensure that competent accountability and oversight systems, effective training for officers, proper management of use of force to meet constitutional standards, and robust systems of community engagement policies have all been complied with. 

	

Compliance and Data Sources

To ensure compliance, the COCL will look at various data sources. The Use of Force data will include the number of times force is used, the type of force, description of any events, rates of force per arrest, geographic and demographic indicators, complaints, policy violations, investigations and reviews, number of officers who have used force, rate of Taser usage, and rate of injury. The Mental Health Data will include MCPT dispositions, flow of people through PPB and emergency facilities, officer and agency staff satisfactions, repeat call rate, use of commitments, and availability of treatment. The Training Data will include officer evaluation of adequacy of training and Training Division’s assessment of incidents involving officer or civilian injury. The Performance Data will include rate of use of force that is found unreasonable, complaints, indicators, and effectiveness of supervisory response. Finally, the Accountability Data will include complaints, how complaints are treated, number of officers subject to repeated complaints, and any civil suits against the PPB.

After two years the DOJ will conduct a comprehensive assessment to determine whether and to what extent the outcomes intended by the settlement have been achieved. 
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Executive Summary: 


 
The year 2012 represented a transition year for the Law Enforcement Contacts 
Policy and Data Review Committee (LECC).  Since 2006 the LECC has had the 
honor of being funded by the National Highway Traffic Safety Administration 
(NHTSA), Section 1906 Incentive Program to Prohibit Racial Profiling.  The 
funding was transferred to the Criminal Justice Policy Research Institute (CJPRI) 
at Portland State University through Oregon’s Department of Transportation 
Traffic Safety Division headed by Troy Costales.  The LECC and CJPRI are 
indebted to the efforts of Director Costales and Oregon’s Transportation Safety 
Division managers in supporting our efforts with the Section 1906 program.   The 
LECC has been able to expand its efforts, scope, longevity and impact because 
of the NHTSA Section 1906 Incentive Program. 
 
In 2012 the amount of supporting funds for the LECC was greatly reduced from 
prior years.  The federal grant that has supported our efforts ended on 
September 30, 2012.  We are grateful to the Spirit Mountain Foundation and 
Oregon’s Criminal Justice Commission which will be supporting some of our 
training efforts through the remainder of 2012 and part of 2013.  However, 
without general fund support from the Oregon legislature for the next biennium, 
or stable grant funding, the efforts by LECC staff and partners to sponsor 
training, data assistance, and community outreach will end by 2014.      
 
All of our annual reports documenting the activities and successes of the LECC 
between 2006 and 2012 are available online here: 
http://www.pdx.edu/cjpri/annual-reports 
 
Despite resource limitations in 2012 our training efforts continued to be 
successful and we completed and disseminated a community outreach manual 
for law enforcement.   
 
In 2012 the LECC performed the following: 
 
• Continued training using a new curriculum developed last year by Oregon law 


enforcement officers entitled, “Diversity and Profiling in Contemporary 
Policing”. The curriculum is intended as both a follow-up training for those 
who have participated in the LECC/DPSST sponsored “Tactical Ethics: 
Perspectives on Profiling” program and a stand-alone training. 
 


• Held 4 Train-the-Trainer sessions to get more trainers involved in the new 
curriculum and deepen facilitation skills.  These sessions brought in 
renowned national and local experts to work with our Oregon law 
enforcement trainers. 
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• Delivered “Tactical Ethics: Perspectives on Profiling” and “Diversity and 
Profiling in Contemporary Policing” at Regional and In-Service trainings to 
561 law enforcement professionals from more than 20 Oregon law 
enforcement agencies.  Since 2008 the LECC has trained 1,980 Oregon 
officers. 


 
• Continued follow-up evaluation of our training efforts to examine the extent to 


which training has impacted their perceptions, beliefs and job performance. 
 
 


• Completed a community outreach guidebook entitled, “Decreasing Crime by 
Increasing Involvement: A Law Enforcement Guidebook for Building Relations 
in Multi-Ethnic Communities” (see p. 22 for further information).  The 
guidebook is available on the LECC website: 
http://www.pdx.edu/cjpri/sites/www.pdx.edu.cjpri/files/Decreasing_Crime_By_
Increasing_Involvement.pdf 


 
The following chapters describe the history of the LECC in Oregon and go into 
more detail on the above activities performed in 2012. 
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Statement of Purpose: 


 
“State and local law enforcement agencies can perform their missions more 
effectively when all Oregonians have trust and confidence that law enforcement 
stops and other contacts with individuals are free from inequitable and unlawful 
discrimination based on race, color or national origin.... Demographic data 
collection can establish a factual and quantifiable foundation for measuring 
progress in eliminating discrimination based on race, color or national origin….”1 
 


                                                 
1 ORS 131.905 et seq. (See Appendix A) 
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Committee Structure and History: 


 
The Law Enforcement Contacts Policy and Data Review Committee (LECC) was 
created by 2001 Senate Bill 415 for a period of six years, ending December 31, 
2007. That sunset was lifted with the passage of HB 2102.  A copy of ORS 
131.905 et seq., which codified HB2102, can be found in Appendix A of this 
report.  


  
The committee is charged with the responsibility to report annually on its efforts 
to:  


 


• Solicit demographic data concerning law enforcement stops and other 
contacts between state and local law enforcement agencies and 
individuals; 


• Publicize programs, procedures and policies from communities that have 
made progress toward eliminating discrimination based on race, color or 
national origin during law enforcement stops and other contacts with 
individuals; 


• Provide technical assistance to state and local law enforcement agencies 
that desire to begin collecting demographic data, including refinement of 
the minimum data elements as necessary for effective analysis; 


• Provide technical assistance to communities and state and local law 
enforcement agencies that desire to engage in local efforts to involve 
individuals in the establishment and implementation of programs, 
procedures and policies that will advance the goal of the act; 


• Obtain resources for independent analysis and interpretation of 
demographic data collected by state or local law enforcement agencies; 


• Accept and analyze demographic data collected by a state or local law 
enforcement agency if requested by a state or local law enforcement 
agency and if resources are available; and 


• Report to the public the results of analyses of demographic data. 
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The committee is composed of eleven members appointed by the Governor. 
The current members of the committee, as of November 2012: 
 


Hon. Paul J. De Muniz, LECC Chair (Chair-Elect – starting January 2013) 
Senior Judge and Distinguished Jurist in Residence,  


Willamette University College of Law 
Edwin Peterson, LECC Chair (Interim) 


Distinguished Jurist in Residence,  
Willamette University College of Law 


 
Jason Myers 
Marion County Sheriff 
 


 
Annabelle Jaramillo(**) 
Benton County Commissioner 


 
Gilbert P Carrasco 
Professor of Law 
Willamette University College of Law 


 
Richard Evans 
Superintendent 
Oregon State Police 
 


 
Kevin Díaz 
Legal Director ACLU of Oregon 
 


 
Suzanne Isham 
Captain 
Department of Public Safety Standards 
and Training (DPSST) 
 


 
Scott Akins (***)  
Professor of Sociology 
Oregon State University 
 


 
Pete Kerns 
Chief of Police 
Eugene Police Department 


 
David Fidanque 
Executive Director 
ACLU Oregon 
 


 
Frank Thompson 
former Superintendent 
Santiam Correctional Institution 


 


The LECC would like to thank Sheriff Todd Anderson (Tillamook County Sheriff) 
and Chief Gary Boldizar (Corvallis PD) who both resigned from the LECC in the 
summer of 2012.  Tremendous gratitude also goes to Edwin Peterson who has 
chaired the LECC since 2005 and resigned this chair position in September 
2012. Judge Peterson’s leadership and motivation played a strong role in 
expanding the LECC accomplishments during his tenure. 
 


**Chair of the Community Relations Subcommittee 
***Chair of the Data Review Subcommittee 


 
Current LECC staff, consultants, and additional subcommittee members in 2012: 
 
Law Enforcement Contacts Policy Data and Review Committee 
2012 Annual Report 
November 1, 2012     


9







 


• Dr. Jan Chaiken, Consultant 
• Major Craig Durbin, Data Review Subcommittee member, Oregon State 


Police 
• Lt. Henry Reimann, Community Relations Subcommittee member, 


Hillsboro Police Department 
• Angela Hedrick, Community Relations Subcommittee member, Salem 


Police Department 
• Craig Prins, Executive Director, Oregon Criminal Justice Commission 
• Dr. Brian Renauer, Director, Criminal Justice Policy Research Institute, 


Portland State University 
• Emily Covelli, Research Assistant, Criminal Justice Policy Research 


Institute, Portland State University 
• Lauren Brown, John Lehr, and Joelle Symkowski Graduate Research 


Assistants, Criminal Justice Policy Research Institute, Portland State 
University 


 
BACKGROUND:  
 
Efforts to address charges of racially biased policing on the part of law 
enforcement officers became a statutory mandate during the 69th Legislative 
Assembly in 1997. During that session, a top priority of law enforcement 
agencies was a revision of the statute regulating stops of citizens by police. The 
debate stirred by that issue resulted in House Bill 2433. That bill included several 
provisions intended to provide a compromise between law enforcement agencies 
that sought to make stops more effective and safer for officers, and community 
groups that sought to protect the civil rights of those stopped.  


 
HB 2433 included several provisions intended to foster the protection of the 
rights of citizens by requiring: 
 


• All state and local law enforcement agencies in Oregon to adopt 
policies prohibiting the practice of racially biased policing. 


• All law enforcement agencies to adopt means to facilitate the filing of 
complaints by citizens who felt that their rights had been violated, and 
to develop a process to resolve those complaints. 


• All law enforcement agencies to report to the Asset Forfeiture 
Oversight Advisory Committee the number and type of complaints filed 
during the first year after the adoption of HB 2433.  


• Initiation of data collection in an effort to move away from anecdotal 
information. 
 


Implementation of HB 2433 was coordinated by a workgroup under the auspices 
of the Governor’s Public Safety Policy and Planning Council. At its inception, this 
workgroup comprised over 60 members from diverse groups and backgrounds 
who were able to come to agreement on three basic principles: 
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• All law enforcement agencies should be responsible for their actions. 
• No person should be subject to improper law enforcement conduct. 
• Every person has the right to a fair and prompt response to a 


complaint. 
 
The first action of the workgroup was the adoption of a model policy for law 
enforcement agencies that was distributed to all law enforcement agencies in 
Oregon. That policy, or one similar to it, was adopted by every Oregon law 
enforcement agency. 
 
The workgroup identified three purposes for data collection: 1) to evaluate the 
implementation of the new stop and search law; 2) to ensure the fair and 
equitable implementation of the law; and 3) to increase public awareness and 
confidence in the application of the law. 
 
The data collection effort itself focused on two activities. The first was a public 
perception survey to ascertain how the general public and two specific minority 
groups viewed the new law and to determine the perceived extent of racially 
biased policing in Oregon. The second was to encourage the development of a 
full traffic stop data collection effort. 
 
In the furtherance of those efforts, the workgroup made its report to the 1999 
Legislature along with several recommendations for further work. The Legislature 
did not act on those recommendations at that time. 
 
In 2001, Rep. Vicki Walker introduced HB 2441 which would have required law 
enforcement agencies to collect traffic stop data and report the data to the state.  
A broad spectrum of interested parties deliberated on HB 2441.  These 
discussions ultimately resulted in the passage of SB 415, which provided for 
voluntary data collection by law enforcement agencies and the formation of the 
LECC.  The bill was supported unanimously by all interested parties and passed 
the Legislature without a dissenting vote. 
 
The LECC officially convened February 5, 2002 and quickly established two 
subcommittees: Data Review and Community Relations.  During the following 
year, the LECC received testimony and information from a variety of sources, 
including communities working to address data collection and community 
involvement issues, entities conducting state and national surveys related to 
racially biased policing, and agencies working on developing law enforcement 
training. 
  
The Data Review Subcommittee solicited and received data from law 
enforcement agencies and did some preliminary analysis of that data. Methods to 
merge data contributed by individual agencies into a statewide database were 
developed and appropriate conclusions were drawn from the combined data. 
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However, due to the lack of data from a broader base of agencies, it was not 
possible to draw statistically valid inferences from the data at that time. 
 
The Community Relations Subcommittee, which was co-chaired by 
Commissioner Annabelle Jaramillo and Chief Walt Myers, focused on involving 
police agencies and communities in discussions on racially biased policing 
issues. The committee also received information on a variety of approaches to 
community involvement activities, worked with experts in the field, and began the 
process of identifying methods and information. 
 
As with many other agencies, budget reductions and the related state employee 
hiring freeze hindered the Committee’s efforts to fulfill its statutory 
responsibilities.  The level of staffing at the Oregon Criminal Justice Commission 
(CJC) was not adequate to support the work of the LECC.  Thus, the LECC 
suspended its efforts in February 2003.  The hiatus lasted until early 2005 when 
the CJC contracted with the Criminal Justice Policy Research Institute (CJPRI) at 
Portland State University for staff support.  The LECC formally began meeting 
again on March 2, 2005.  


 
The LECC was scheduled to sunset on December 31, 2007.  The LECC, in 
partnership with the Oregon Criminal Justice Commission, helped draft House 
Bill 2102.  HB 2102 made the LECC permanent and removed restrictions on data 
that the committee may receive and analyze.  HB 2102 transferred administration 
of the committee from the Oregon Criminal Justice Commission to Portland State 
University. 


 
In 2006-2007, the LECC, in partnership with the Criminal Justice Policy Research 
Institute and the Traffic Safety Division of the Oregon Department of 
Transportation, were awarded two grants from the National Highway Traffic 
Safety Administration (NHTSA-2006-23772).  These grants will fund the activities 
of the LECC through 2011.  The grant program is called the “Incentive Grant 
Program to Prohibit Racial Profiling” under section 1906 of the Safe, 
Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users 
(Federal Register, Vol. 71, No. 22, pp. 5727-5729).    
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LECC ACTIVITIES 2012 
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LECC Activities 2012: 


Law Enforcement Training 
 


 
The Law Enforcement Contacts Policy and Data Review Committee (LECC) 
partners with the Simon Wiesenthal Center and the Oregon Department of Public 
Safety Standards and Training (DPSST) to offer regional and in-service trainings 
related to biased-based policing throughout the state of Oregon.  
 
Since 2008, the LECC has offered “Tactical Ethics: Perspectives on Profiling” 
trainings to Oregon law enforcement. Tactical Ethics: Perspectives on Profiling, 
taught by Oregon Law Enforcement officers, is an interactive virtual learning 
experience from the Simon Wiesenthal Center’s Museum of Tolerance that 
compels users to make critical choices in testing situations.  It utilizes an 
interactive training video and group dialogues to confront a number of complex 
issues that surround traffic stops, such as when race is an inappropriate factor in 
a profile and what can be done to avoid escalation in racially-charged stops. 
 


In response to requests from training participants, our trainers, and agency 
command staff, the LECC began the process of developing additional curriculum 
for Oregon law enforcement in 2010. On June 22-24, 2010, thirteen Oregon 
Perspectives on Profiling trainers plus our project manager attended an 
additional training from the Simon Wiesenthal Center’s Museum of Tolerance. 
This training entailed being introduced to new materials and exercises that could 
be used in developing our follow up curriculum, methods for increasing group 
involvement, development of core objectives, and several presentations and 
resources for deepening our understanding of the history of racial oppression 
and our current racial tensions. Following the training, a subgroup of these 
trainers and our project manager worked together to establish a set of core 
objectives and needs for the new curriculum, reviewed and discussed additional 
videos and case studies, and created a new lesson plan and powerpoint for 
Oregon law enforcement. The core people involved in developing this training 
were: Lt. Sam Kamkar, Corporal Mike Araiza, Captain Suzanne Isham, Lt. Terry 
Moss, Sgt. Marc Shrake, Sgt. Rick Graham, Lt. Henry Reimann, and Emily 
Covelli. In addition, Dr. Brian Renauer, Dr. Yves Labissiere, Chief Ron Louie, 
Mike Stafford, Sgt. Willie Halliburton, Sgt. Clay Stephens, and Sgt. Jim Zessin 
served as reviewers or consultants for this project.  
 
In the spring of 2011 the new training curriculum for Oregon law enforcement 
was completed and entitled, “Diversity and Profiling in Contemporary 
Policing”. Although this curriculum is advertised and presented as a training to 
follow up on the Perspectives on Profiling curriculum, it was also designed as a 
stand alone training to ensure that new officers to an agency can still find value 
and fully participate in this training session along with their peers. The curriculum 
was pilot tested and revised as needed during the summer of 2011, and then 
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officially launched in the fall by Lt. Sam Kamkar, Sgt. Rick Graham, and Corporal 
Mike Araiza. The feedback from the participants has been very positive (see the 
Training Evaluation section for further information).  
 
In 2012 we hosted four Train-the-Trainer sessions to assist trainers who want to 
participate in the new curriculum and help all of our trainers with facilitation skills 
and deeper reflection of the training content.  These train-the-trainer sessions 
brought in outside experts to spotlight a variety of issues that the training 
addresses.  Dr. Joseph Graves the author of The Race Myth: Why We Pretend 
Race Exists in America was brought in to help trainers better understand the 
biological and social construction of race.  Dr.’s Yves Labissiere and Kimberly 
Kahn were on hand to help the trainers better understand the science behind 
unconscious biases.  Captain Tracie Keesee was consulted regarding her 
experiences with the Denver Police Department efforts to understand the impact 
of implicit biases.  
 
In addition to the trainings for law enforcement, the trainers and the LECC have 
utilized this training in various settings to promote awareness of this training 
effort, to increase understanding of decision making process that law 
enforcement officers face, and to create an environment for discussing 
community concerns. Some of these additional presentations have been 
conducted for the Corvallis and Eugene Police Citizen’s Academy, St. Helens’ 
Rotary Club, the Tribal Public Safety Cluster, and the ACLU of Oregon. These 
presentations and community discussions have been very well received. 
Citizen’s have felt that these opportunities have given them a greater 
understanding of the complexity of decision making in police work and have been 
impressed that Oregon law enforcement engages in this type of training. 
 
 
TRAINING LOCATIONS AND ATTENDANCE FOR LAW ENFORCEMENT 
 
The LECC began offering the “Tactical Ethics: Perspectives on Profiling” regional 
and in-service trainings in 2008 and had a total of 113 officers from 14 different 
law enforcement agencies attend.  In 2009, a total of 612 law enforcement 
professionals from over 52 different agencies were served through the regional, 
academy, and in-service trainings. In 2010, a total of 413 law enforcement 
professionals from over 56 agencies were served.  In 2011, a total of 281 law 
enforcement professionals from 48 different agencies using both the “Tactical 
Ethics” training and the new “Diversity and Profiling in Contemporary Policing” 
curriculum. 
 
In 2012, we served a total 561 law enforcement professionals from over 20 
agencies (see Table 1 below), which brings our total number of attendees up to 
1,980 since 2008. These training sessions were led by the following Oregon law 
enforcement personnel: Corporal Mike Araiza of the Woodburn Police 
Department, Lt. Wendi Babst of the Clackamas County Sheriff’s Office, Captain 
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Eric Carter of the Albany Police Department, Sgt. Rick Graham of the St. Helens 
Police Department, Captain Suzanne Isham, Lt. Sam Kamkar of the Eugene 
Police Department, Lt. Ryan Keck of the Department of Public Safety Standards 
and Training,  Deputy Chief Carolyn McDermed from the University of Oregon 
Public Safety Department, Lt. Terry Moss of the St. Helens Police Department, 
Detective Bryan Rehnberg of the Corvallis Police Department, Sgt. Marc Shrake 
of the Troutdale Police Department, Sgt. Clay Stephens of the Benton County 
Sheriff’s Office, and Officer Jim Quackenbush of Portland Police Bureau. These 
trainings were staffed and organized by Captain Suzanne Isham of the 
Department of Public Safety Standards and Training, and Lauren Brown and 
Emily Covelli of Portland State University.  
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Table 1. Perspectives on Profiling and Diversity and Profiling in Contemporary 
Policing Trainings: October 1, 2011 – September 30, 2012. 


Date Location 
Number of 
Training 


hours
In-Service Number of 


Participants 
October 3, 2011* Lake Oswego 4 Yes 20
October 5, 2011 Portland 6  14 
October 6, 2011* Lake Oswego 4 Yes 18
October 10, 2011 The Dalles 6  10 
December 19, 2011* Lake Oswego 4 Yes 14
January 5, 2012* Woodburn PD 4 Yes 27
January 10, 2012 Albany PD 6 Yes 19
January 12, 2012* Woodburn PD 4 Yes 11
January 30, 2012** DPSST 5  25 
February 14, 2012 Albany PD 6 Yes 26
February 25, 2012 Eugene PD 6  16 
March 19, 2012* DPSST 5  8 
May 8, 2012 Metro Reg. Sgt. Academy 6  35 
May 29, 2012* DPSST 5  13 


August 8, 2012 Portland Reserve Police 
Officers 6 Yes 16 


September 7, 2012 Eugene PD new recruits 6 Yes 15 
September 12, 2012 DPSST new recruits 6  5 


October 6, 2012 Metro Regional Reserve 
Academy 4  23 


October 8, 2012 SunRiver 6  10 
October 9, 2012 SunRiver 6  12 
October 25, 2012 Junction City PD* 4 Yes 6 
November 7, 2012 DPSST 3  25 
November 7-21, 2012 Eugene PD* 4.5 Yes 193 


Total Number of Participants October 1, 2011 to November 21, 2012 561 
*These trainings utilized the new curriculum: Diversity and Profiling in Contemporary Policing. 
**This training consisted of a demonstration of the new curriculum: Diversity and Profiling in Contemporary Policing to 
both police and the general public. 
 
 
FUTURE TRAININGS 
 


The LECC, in cooperation with DPSST, will continue to organize and conduct 
“Tactical Ethics - Perspectives on Profiling” and “Diversity and Profiling in 
Contemporary Policing” trainings in 2012 and 2013, as funding permits.  
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Evaluation of Law Enforcement Training Programs 
 


 
 
The LECC, in partnership with DPSST and the Criminal Justice Policy Research 
Institute (CJPRI) at Portland State University, delivers the “Tactical Ethics: 
Perspectives on Profiling” trainings and the new follow up training implemented 
this Fall entitled “Diversity and Profiling in Contemporary Policing” to Oregon law 
enforcement. Post-training feedback is evaluated on an ongoing basis.  
 
TACTICAL ETHICS: PERSPECTIVES ON PROFILING 
EVALUATION 
 
Post-training feedback survey 
 
A voluntary written feedback survey is given directly to the attendees after most 
of the training sessions. So far, the participants have been very willing to provide 
us with feedback through this survey, as well as verbally and through email. This 
year, a total of 204 surveys were completed. The feedback from these surveys 
has been consistently positive overall. This section offers a summary of the 
feedback that we’ve received about trainings in 2012.  
 
The survey for this training consists of five open ended questions and seven 
questions with closed ended responses that can be responded to with a 10 point 
scale. This scale ranges from 1, meaning that the respondent strongly disagrees, 
to 10, meaning the respondent strongly agrees.  
 
Closed Response Questions 
 
The following offers a brief summary of the feedback for the closed ended 
questions. The results are also shown in Table 1 below. 
 
1) The trainers engaged us in the subject matter. 
 
The majority of respondents found the trainers were capable of engaging 
students in the subject matter. Ninety-three percent of respondents marked 
scores of eight or higher.  Only one respondent selected a score of five or lower. 
 
2) The trainers were persons we could relate to. 
 
Ninety-one percent of respondents indicated the trainers were individuals they 
could relate to.  
 
3) The trainers had extensive experience in the subject matter.  
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Respondents indicated the trainers had extensive experience on the subject 
matter with ninety percent marking scores of eight or higher.  No respondents 
indicated scores lower than five. 
 
4) The trainers were able to answer participant’s questions. 
 
The majority of respondents felt the trainers were able to answer questions.  
Ninety-six percent marked scores of eight or higher.  No scores were lower than 
six. 
 
5) The trainers and content matter challenged my opinions about race and police. 
 
There was more variation in respondents’ scores to this question than others.  
Still, the majority (fifty-six percent) indicated the trainers and content matter 
challenged opinions about race and police with scores above eight. Ten percent 
select scores of three or lower, indicating opinions were not challenged by the 
training.  
 
6) The training seemed “watered down”, meaning it didn’t confront the difficult 
issues of race, police and bias. 
 
Seventy-four percent of respondents selected scores of 3 or below indicating the 
training did not seem “watered down.”  Ten percent of respondents marked 8 or 
higher indicating the training did not do enough to confront difficult issues of race, 
police and bias. 
 
7) I would recommend this training to other law enforcement officers. 
 
The majority (83 percent) of respondents agreed they would recommend this 
training to other law enforcement officers, with fifty-seven percent of respondents 
scoring a ten, indicating that they strongly agreed. 
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Table 1. Survey Results from the Tactical Ethics: Perspectives on Profiling 
Trainings 2012 


 St
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 1 2 3 4 5 6 7 8 9 10 


1. The trainers engaged us 
in the subject matter. 0% 0% <1% 0% 0% 1% 5% 18% 18% 57%


2. The trainers were 
persons we could relate to. 0% <1% 1% <1% 0 % <1% 6% 11% 21% 59%


3. The trainers had 
extensive experience in 
the subject matter. 


0% 0% 1% 0% 1% 1% 7% 20% 17% 53%


4. The trainers were able 
to answer the participant's 
questions. 


0 % 0% 0% 0% 0% 2% 2% 11% 27% 58%


5. The trainers and content 
matter challenged my 
opinions about race and 
police 


5% 3% 2% 2% 12% 7% 13% 16% 15% 25%


6. The training seemed 
"watered down", meaning 
it didn't confront the 
difficult issues of race, 
police and bias. 


35% 26% 13% 6% 3% 4% 3% 5% 2% 3% 


7. I would recommend this 
training to other law 
enforcement officers. 


0% 1% 0% 1% 4% 4% 7% 11% 15% 57%
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In summary 
 
The feedback from the participants has been extremely beneficial for gauging 
whether or not the training has been successful in meeting the needs of law 
enforcement. Overall, it appears that this training is important for law 
enforcement and is being conducted in such a way that is appealing to the 
participants. We have gained valuable feedback regarding how the training could 
be improved to increase its appeal and effectiveness. We also receive continual 
feedback regarding the importance of continuing to offer this training and related 
trainings to law enforcement.  
 
Prior feedback from a follow-up survey and follow-up discussions with individuals 
and agency leaders suggest that this training program is not only well-received 
but is having a valuable impact for attendees (see 2011 Annual Report). Over 
half of attendees reported noticing positive changes in themselves or others 
since the training. While to date, we are pleased with the results from the follow-
up survey, we would certainly like to see even higher percentages of 
respondents reporting noticeable changes to the above questions. However, 
even in hindsight, eighty-four percent of the respondents still felt that this training 
is valuable and should be continued. While some may not have noticed, or at 
least reported, changes in the types of issues we offered questions for, it is 
apparent that the vast majority of respondents still found the training valuable.  
 
The feedback that we have received also reinforces the fact that issues of race 
within the scope of a law enforcement officer’s duties arise frequently and are 
often complex. Continual training and efforts to further improve the effectiveness 
of these training efforts are critical for preparing officers for success in their 
careers. 
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Community Outreach Guidebook 
 


 
In early 2010, the Criminal Justice Policy Research Institute (CJPRI) began 
collaborating with Salem PD to develop a community outreach guidebook or 
manual.  The result of this collaboration is a guidebook entitled, “Decreasing 
Crime by Increasing Involvement: A Law Enforcement Guidebook for 
Building Relations in Multi-Ethnic Communities”. The purpose of this 
guidebook is to help law enforcement agencies improve their success in 
community outreach efforts with communities of color and underrepresented 
ethnic groups, whether they’re just beginning their community outreach programs 
or want to build upon an existing program. It was noted through the LECC 
meetings that some police departments expressed a desire to improve their 
relations with their ethnic communities but were often unclear on the best way to 
accomplish that.   
 
Angie Hedrick, from Salem PD, and Emily Covelli, from Portland State University, 
initiated the development of this guidebook. Throughout 2012 the guidebook was 
shared with academic and community partners leading to additional chapters, 
expansion of examples, and formatting changes. Many thanks go to the LECC 
Board Members and to the following for their work in the development, writing 
and editing of this booklet: Emma Covelli - Project Manager with CJPRI, Damon 
Isiah Turner of Know Agenda Consulting, Angie Hedrick - Community Relations 
Analyst with the Salem Police Department Crime Prevention Unit; and Portland 
State University CJPRI Graduate Research Assistants Lauren Brown, Jonathan 
Dabney, and John Lehr. We would also like to thank the numerous law 
enforcement officers and community members that contributed to this book 
through interviews and the participation in community meetings. This booklet 
would not have been possible without the contributions of diverse viewpoints and 
experiences. 
 
The guidebook is available online at the LECC’s webpage:  
 
http://www.pdx.edu/cjpri/sites/www.pdx.edu.cjpri/files/Decreasing_Crime_By_Incr
easing_Involvement.pdf 
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Appendix A: ORS 131.905 et seq. 
 
 
ORS 131.905 Legislative findings. 
The Legislative Assembly finds and declares that: 
 
1) Surveys of the trust and confidence placed by Oregonians in state and local law enforcement 


indicate that there are Oregonians who believe that some law enforcement officers have 
engaged in practices that inequitably and unlawfully discriminate against individuals solely on 
the basis of their race, color or national origin. 


2) State and local law enforcement agencies can perform their missions more effectively when 
all Oregonians have trust and confidence that law enforcement stops and other contacts with 
individuals are free from inequitable and unlawful discrimination based on race, color or 
national origin. 


3) Representatives of community interest groups and state and local law enforcement agencies 
agree that collecting certain demographic data about contacts between individuals and state 
or local law enforcement officers will provide a statistical foundation to ensure that future 
contacts are free from inequitable and unlawful discrimination based on race, color or 
national origin. 


4) Demographic data collection can establish a factual and quantifiable foundation for 
measuring progress in eliminating discrimination based on race, color or national origin 
during law enforcement stops and other contacts with individuals, but data collection alone 
does not provide a sufficient basis for corrective action. Proper analysis of the demographic 
data and enactment of meaningful reforms in response to the results of that analysis require 
careful consideration of all relevant factors including the context of the community in which 
the data has been collected. 


5) It is the goal of this state that all law enforcement agencies perform their missions without 
inappropriate use of race, color or national origin as the basis for law enforcement actions. 
This goal may be achieved by providing assistance to state and local law enforcement 
agencies and the communities that they serve. 


6) This state shall foster, encourage and support the collection and analysis of demographic 
data by state and local law enforcement agencies. [2001 c.687 §5] 


 
ORS 131.906 Law Enforcement Contacts Policy and Data Review 
Committee; duties; report.  
 
(1) There is created the Law Enforcement Contacts Policy and Data Review Committee 


consisting of 11 members appointed by the Governor. 
(2) The purpose of the committee is to receive and analyze demographic data to ensure that law 


enforcement agencies perform their missions without inequitable or unlawful discrimination 
based on race, color or national origin. 


(3) To achieve its purpose, the committee shall collect and analyze demographic data to: 
(a) Provide information to assist communities and state and local law enforcement agencies 


in evaluating the policies, training and procedures of law enforcement agencies regarding 
the treatment of individuals during stops and other contacts with law enforcement; 
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(b) Inform state and local law enforcement agencies and communities about law 
enforcement practices; and 


(c) Provide opportunities for communities and state and local law enforcement agencies to 
work together to increase public trust and confidence in law enforcement and to enhance 
the capacity of communities and law enforcement agencies to provide more effective 
public safety services. 


(4) The committee shall: 
(a) Solicit demographic data concerning law enforcement stops and other contacts between 


state and local law enforcement agencies and individuals; 
(b) Publicize programs, procedures and policies from communities that have made progress 


toward eliminating discrimination based on race, color or national origin during law 
enforcement stops and other contacts with individuals; 


(c) Provide technical assistance, including refinement of the minimum data elements as 
necessary for effective analysis, to state and local law enforcement agencies that desire 
to begin collecting demographic data; 


(d) Provide technical assistance to communities and state and local law enforcement 
agencies that desire to engage in local efforts to involve individuals in the establishment 
and implementation of programs, procedures and policies that will advance the goal of 
ORS 131.905; 


(e) Obtain resources for independent analysis and interpretation of demographic data 
collected by state or local law enforcement agencies; 


(f) Accept and analyze demographic data collected by a state or local law enforcement 
agency if requested by a state or local law enforcement agency and if resources are 
available; and 


(g) Report to the public the results of analyses of demographic data. 
(5) In carrying out its purpose, the committee may request and receive data files from 


participating law enforcement agencies and may analyze data for each reported contact. 
These data files should contain as many of the following items of information as are collected 
by the participating law enforcement agency: 
(a) The reason for the law enforcement stop or other contact; 
(b) The law enforcement officer’s perception of the race, color or national origin of the 


individual involved in the contact; 
(c) The individual’s gender; 
(d) The individual’s age; 
(e) Whether a search was conducted in connection with the contact, and if so, what resulted 


from the search; 
(f) The disposition of the law enforcement action, if any, resulting from the contact; and 
(g) Additional data as recommended by the committee that state and local law enforcement 


agencies should collect and submit. 
(6) Data received by the committee for analysis under this section may not identify a particular 


law enforcement officer or a particular individual whose demographic data is collected by a 
state or local law enforcement agency. 


(7) Members of the committee shall appoint a chairperson from the members of the committee. 
Members of the committee are not entitled to compensation or expenses and shall serve on 
the committee on a volunteer basis. 
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(8) Portland State University shall provide administrative support staff necessary to the 
performance of the functions of the committee. 


(9) All agencies of state government, as defined in ORS 174.111, are requested to assist the 
committee in the performance of its duties and, to the extent permitted by laws relating to 
confidentiality, to furnish such information and advice as the members of the committee 
consider necessary to perform their duties. 


(10) The committee shall make findings and issue recommendations for action to achieve the 
purpose of this section. The committee shall submit a report containing its findings and 
recommendations to the appropriate interim legislative committees annually on or before 
December 1. 


(11) After completion of the analysis of the data from at least two state or local law enforcement 
agencies, the committee may recommend the collection of additional data elements. 


(12) This section does not prohibit a state or local law enforcement agency from collecting data in 
addition to the information listed in subsection (5) of this section. [2001 c.687 §6; 2007 c.190 
§2] 


 
 
ORS 131.908 Funding contributions.  
Portland State University may accept contributions of funds from the United States, its agencies, 
or from any other source, public or private, and agree to conditions thereon not inconsistent with 
the purposes of the Law Enforcement Contacts Policy and Data Review Committee. [2001 c.687 
§8; 2007 c.190 §3] 
 
 
ORS 131.909 Moneys received.  
All moneys received by Portland State University under ORS 131.908 shall be paid into the State 
Treasury and deposited into the General Fund to the credit of Portland State University. Such 
moneys are appropriated continuously to Portland State University for the purposes of ORS 
131.906. [2001 c.687 §9; 2007 c.190 §4] 
 
 
ORS 131.910 Measuring progress.  
The Law Enforcement Contacts Policy and Data Review Committee shall assist the Oregon 
Progress Board in the creation and adoption of goals as provided in ORS 284.622 to measure 
progress toward the purpose of the committee under ORS 131.906. [2001 c.687 §10] 
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I. REPORT SUMMARY 


  The Civil Rights Division of the United States Department of Justice opened its 


investigation of the Ferguson Police Department (“FPD”) on September 4, 2014.  This 


investigation was initiated under the pattern-or-practice provision of the Violent Crime Control 


and Law Enforcement Act of 1994, 42 U.S.C. § 14141, the Omnibus Crime Control and Safe 


Streets Act of 1968, 42 U.S.C. § 3789d (“Safe Streets Act”), and Title VI of the Civil Rights Act 


of 1964, 42 U.S.C. § 2000d (“Title VI”).  This investigation has revealed a pattern or practice of 


unlawful conduct within the Ferguson Police Department that violates the First, Fourth, and 


Fourteenth Amendments to the United States Constitution, and federal statutory law.   


 


Over the course of the investigation, we interviewed City officials, including City 


Manager John Shaw, Mayor James Knowles, Chief of Police Thomas Jackson, Municipal Judge 


Ronald Brockmeyer, the Municipal Court Clerk, Ferguson’s Finance Director, half of FPD’s 


sworn officers, and others.  We spent, collectively, approximately 100 person-days onsite in 


Ferguson.  We participated in ride-alongs with on-duty officers, reviewed over 35,000 pages of 


police records as well as thousands of emails and other electronic materials provided by the 


police department.  Enlisting the assistance of statistical experts, we analyzed FPD’s data on 


stops, searches, citations, and arrests, as well as data collected by the municipal court.  We 


observed four separate sessions of Ferguson Municipal Court, interviewing dozens of people 


charged with local offenses, and we reviewed third-party studies regarding municipal court 


practices in Ferguson and St. Louis County more broadly.  As in all of our investigations, we 


sought to engage the local community, conducting hundreds of in-person and telephone 


interviews of individuals who reside in Ferguson or who have had interactions with the police 


department.  We contacted ten neighborhood associations and met with each group that 


responded to us, as well as several other community groups and advocacy organizations.  


Throughout the investigation, we relied on two police chiefs who accompanied us to Ferguson 


and who themselves interviewed City and police officials, spoke with community members, and 


reviewed FPD policies and incident reports.   


 


We thank the City officials and the rank-and-file officers who have cooperated with this 


investigation and provided us with insights into the operation of the police department, including 


the municipal court.  Notwithstanding our findings about Ferguson’s approach to law 


enforcement and the policing culture it creates, we found many Ferguson police officers and 


other City employees to be dedicated public servants striving each day to perform their duties 


lawfully and with respect for all members of the Ferguson community.  The importance of their 


often-selfless work cannot be overstated.   


 


We are also grateful to the many members of the Ferguson community who have met 


with us to share their experiences.  It became clear during our many conversations with Ferguson 


residents from throughout the City that many residents, black and white, genuinely embrace 


Ferguson’s diversity and want to reemerge from the events of recent months a truly inclusive, 


united community.  This Report is intended to strengthen those efforts by recognizing the harms 


caused by Ferguson’s law enforcement practices so that those harms can be better understood 


and overcome. 
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 Ferguson’s law enforcement practices are shaped by the City’s focus on revenue rather 


than by public safety needs.  This emphasis on revenue has compromised the institutional 


character of Ferguson’s police department, contributing to a pattern of unconstitutional policing, 


and has also shaped its municipal court, leading to procedures that raise due process concerns 


and inflict unnecessary harm on members of the Ferguson community.  Further, Ferguson’s 


police and municipal court practices both reflect and exacerbate existing racial bias, including 


racial stereotypes.  Ferguson’s own data establish clear racial disparities that adversely impact 


African Americans.  The evidence shows that discriminatory intent is part of the reason for these 


disparities.  Over time, Ferguson’s police and municipal court practices have sown deep mistrust 


between parts of the community and the police department, undermining law enforcement 


legitimacy among African Americans in particular. 


Focus on Generating Revenue 


 


 The City budgets for sizeable increases in municipal fines and fees each year, exhorts 


police and court staff to deliver those revenue increases, and closely monitors whether those 


increases are achieved.  City officials routinely urge Chief Jackson to generate more revenue 


through enforcement.  In March 2010, for instance, the City Finance Director wrote to Chief 


Jackson that “unless ticket writing ramps up significantly before the end of the year, it will be 


hard to significantly raise collections next year. . . . Given that we are looking at a substantial 


sales tax shortfall, it’s not an insignificant issue.”  Similarly, in March 2013, the Finance 


Director wrote to the City Manager:  “Court fees are anticipated to rise about 7.5%.  I did ask the 


Chief if he thought the PD could deliver 10% increase.  He indicated they could try.”  The 


importance of focusing on revenue generation is communicated to FPD officers.  Ferguson 


police officers from all ranks told us that revenue generation is stressed heavily within the police 


department, and that the message comes from City leadership.  The evidence we reviewed 


supports this perception. 


Police Practices 


 The City’s emphasis on revenue generation has a profound effect on FPD’s approach to 


law enforcement.  Patrol assignments and schedules are geared toward aggressive enforcement 


of Ferguson’s municipal code, with insufficient thought given to whether enforcement strategies 


promote public safety or unnecessarily undermine community trust and cooperation.  Officer 


evaluations and promotions depend to an inordinate degree on “productivity,” meaning the 


number of citations issued.  Partly as a consequence of City and FPD priorities, many officers 


appear to see some residents, especially those who live in Ferguson’s predominantly African-


American neighborhoods, less as constituents to be protected than as potential offenders and 


sources of revenue.   


 This culture within FPD influences officer activities in all areas of policing, beyond just 


ticketing.  Officers expect and demand compliance even when they lack legal authority.  They 


are inclined to interpret the exercise of free-speech rights as unlawful disobedience, innocent 


movements as physical threats, indications of mental or physical illness as belligerence.  Police 


supervisors and leadership do too little to ensure that officers act in accordance with law and 


policy, and rarely respond meaningfully to civilian complaints of officer misconduct.  The result 


is a pattern of stops without reasonable suspicion and arrests without probable cause in violation 


of the Fourth Amendment; infringement on free expression, as well as retaliation for protected 
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expression, in violation of the First Amendment; and excessive force in violation of the Fourth 


Amendment.   


 Even relatively routine misconduct by Ferguson police officers can have significant 


consequences for the people whose rights are violated.  For example, in the summer of 2012, a 


32-year-old African-American man sat in his car cooling off after playing basketball in a 


Ferguson public park.  An officer pulled up behind the man’s car, blocking him in, and 


demanded the man’s Social Security number and identification.  Without any cause, the officer 


accused the man of being a pedophile, referring to the presence of children in the park, and 


ordered the man out of his car for a pat-down, although the officer had no reason to believe the 


man was armed.  The officer also asked to search the man’s car.  The man objected, citing his 


constitutional rights.  In response, the officer arrested the man, reportedly at gunpoint, charging 


him with eight violations of Ferguson’s municipal code.  One charge, Making a False 


Declaration, was for initially providing the short form of his first name (e.g., “Mike” instead of 


“Michael”), and an address which, although legitimate, was different from the one on his driver’s 


license.  Another charge was for not wearing a seat belt, even though he was seated in a parked 


car.  The officer also charged the man both with having an expired operator’s license, and with 


having no operator’s license in his possession.  The man told us that, because of these charges, 


he lost his job as a contractor with the federal government that he had held for years.   


Municipal Court Practices 


 Ferguson has allowed its focus on revenue generation to fundamentally compromise the 


role of Ferguson’s municipal court.  The municipal court does not act as a neutral arbiter of the 


law or a check on unlawful police conduct.  Instead, the court primarily uses its judicial authority 


as the means to compel the payment of fines and fees that advance the City’s financial interests.  


This has led to court practices that violate the Fourteenth Amendment’s due process and equal 


protection requirements.  The court’s practices also impose unnecessary harm, overwhelmingly 


on African-American individuals, and run counter to public safety. 


 Most strikingly, the court issues municipal arrest warrants not on the basis of public 


safety needs, but rather as a routine response to missed court appearances and required fine 


payments.  In 2013 alone, the court issued over 9,000 warrants on cases stemming in large part 


from minor violations such as parking infractions, traffic tickets, or housing code violations.  Jail 


time would be considered far too harsh a penalty for the great majority of these code violations, 


yet Ferguson’s municipal court routinely issues warrants for people to be arrested and 


incarcerated for failing to timely pay related fines and fees.  Under state law, a failure to appear 


in municipal court on a traffic charge involving a moving violation also results in a license 


suspension.  Ferguson has made this penalty even more onerous by only allowing the suspension 


to be lifted after payment of an owed fine is made in full.  Further, until recently, Ferguson also 


added charges, fines, and fees for each missed appearance and payment.  Many pending cases 


still include such charges that were imposed before the court recently eliminated them, making it 


as difficult as before for people to resolve these cases.      


 The court imposes these severe penalties for missed appearances and payments even as 


several of the court’s practices create unnecessary barriers to resolving a municipal violation.  


The court often fails to provide clear and accurate information regarding a person’s charges or 


court obligations.  And the court’s fine assessment procedures do not adequately provide for a 


defendant to seek a fine reduction on account of financial incapacity or to seek alternatives to 
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payment such as community service.  City and court officials have adhered to these court 


practices despite acknowledging their needlessly harmful consequences.  In August 2013, for 


example, one City Councilmember wrote to the City Manager, the Mayor, and other City 


officials lamenting the lack of a community service option and noted the benefits of such a 


program, including that it would “keep those people that simply don’t have the money to pay 


their fines from constantly being arrested and going to jail, only to be released and do it all over 


again.”          


 Together, these court practices exacerbate the harm of Ferguson’s unconstitutional police 


practices.  They impose a particular hardship upon Ferguson’s most vulnerable residents, 


especially upon those living in or near poverty.  Minor offenses can generate crippling debts, 


result in jail time because of an inability to pay, and result in the loss of a driver’s license, 


employment, or housing.   


 We spoke, for example, with an African-American woman who has a still-pending case 


stemming from 2007, when, on a single occasion, she parked her car illegally.  She received two 


citations and a $151 fine, plus fees.  The woman, who experienced financial difficulties and 


periods of homelessness over several years, was charged with seven Failure to Appear offenses 


for missing court dates or fine payments on her parking tickets between 2007 and 2010.  For 


each Failure to Appear, the court issued an arrest warrant and imposed new fines and fees.  From 


2007 to 2014, the woman was arrested twice, spent six days in jail, and paid $550 to the court for 


the events stemming from this single instance of illegal parking.  Court records show that she 


twice attempted to make partial payments of $25 and $50, but the court returned those payments, 


refusing to accept anything less than payment in full.  One of those payments was later accepted, 


but only after the court’s letter rejecting payment by money order was returned as undeliverable.  


This woman is now making regular payments on the fine.  As of December 2014, over seven 


years later, despite initially owing a $151 fine and having already paid $550, she still owed $541.     


Racial Bias 


 Ferguson’s approach to law enforcement both reflects and reinforces racial bias, 


including stereotyping.  The harms of Ferguson’s police and court practices are borne 


disproportionately by African Americans, and there is evidence that this is due in part to 


intentional discrimination on the basis of race.   


 Ferguson’s law enforcement practices overwhelmingly impact African Americans.  Data 


collected by the Ferguson Police Department from 2012 to 2014 shows that African Americans 


account for 85% of vehicle stops, 90% of citations, and 93% of arrests made by FPD officers, 


despite comprising only 67% of Ferguson’s population.  African Americans are more than twice 


as likely as white drivers to be searched during vehicle stops even after controlling for non-race 


based variables such as the reason the vehicle stop was initiated, but are found in possession of 


contraband 26% less often than white drivers, suggesting officers are impermissibly considering 


race as a factor when determining whether to search.  African Americans are more likely to be 


cited and arrested following a stop regardless of why the stop was initiated and are more likely to 


receive multiple citations during a single incident.  From 2012 to 2014, FPD issued four or more 


citations to African Americans on 73 occasions, but issued four or more citations to non-African 


Americans only twice.  FPD appears to bring certain offenses almost exclusively against African 


Americans.  For example, from 2011 to 2013, African Americans accounted for 95% of Manner 


of Walking in Roadway charges, and 94% of all Failure to Comply charges.  Notably, with 
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respect to speeding charges brought by FPD, the evidence shows not only that African 


Americans are represented at disproportionately high rates overall, but also that the disparate 


impact of FPD’s enforcement practices on African Americans is 48% larger when citations are 


issued not on the basis of radar or laser, but by some other method, such as the officer’s own 


visual assessment.      


 These disparities are also present in FPD’s use of force.  Nearly 90% of documented 


force used by FPD officers was used against African Americans.  In every canine bite incident 


for which racial information is available, the person bitten was African American.   


Municipal court practices likewise cause disproportionate harm to African Americans. 


African Americans are 68% less likely than others to have their cases dismissed by the court, and 


are more likely to have their cases last longer and result in more required court encounters.  


African Americans are at least 50% more likely to have their cases lead to an arrest warrant, and 


accounted for 92% of cases in which an arrest warrant was issued by the Ferguson Municipal 


Court in 2013.  Available data show that, of those actually arrested by FPD only because of an 


outstanding municipal warrant, 96% are African American.    


Our investigation indicates that this disproportionate burden on African Americans 


cannot be explained by any difference in the rate at which people of different races violate the 


law.  Rather, our investigation has revealed that these disparities occur, at least in part, because 


of unlawful bias against and stereotypes about African Americans.  We have found substantial 


evidence of racial bias among police and court staff in Ferguson.  For example, we discovered 


emails circulated by police supervisors and court staff that stereotype racial minorities as 


criminals, including one email that joked about an abortion by an African-American woman 


being a means of crime control.   


City officials have frequently asserted that the harsh and disparate results of Ferguson’s 


law enforcement system do not indicate problems with police or court practices, but instead 


reflect a pervasive lack of “personal responsibility” among “certain segments” of the community.  


Our investigation has found that the practices about which area residents have complained are in 


fact unconstitutional and unduly harsh.  But the City’s personal-responsibility refrain is telling:  


it reflects many of the same racial stereotypes found in the emails between police and court 


supervisors.  This evidence of bias and stereotyping, together with evidence that Ferguson has 


long recognized but failed to correct the consistent racial disparities caused by its police and 


court practices, demonstrates that the discriminatory effects of Ferguson’s conduct are driven at 


least in part by discriminatory intent in violation of the Fourteenth Amendment.   


Community Distrust 


Since the August 2014 shooting death of Michael Brown, the lack of trust between the 


Ferguson Police Department and a significant portion of Ferguson’s residents, especially African 


Americans, has become undeniable.  The causes of this distrust and division, however, have been 


the subject of debate.  Police and other City officials, as well as some Ferguson residents, have 


insisted to us that the public outcry is attributable to “outside agitators” who do not reflect the 


opinions of “real Ferguson residents.”  That view is at odds with the facts we have gathered 


during our investigation.  Our investigation has shown that distrust of the Ferguson Police 


Department is longstanding and largely attributable to Ferguson’s approach to law enforcement.  


This approach results in patterns of unnecessarily aggressive and at times unlawful policing; 
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reinforces the harm of discriminatory stereotypes; discourages a culture of accountability; and 


neglects community engagement.  In recent years, FPD has moved away from the modest 


community policing efforts it previously had implemented, reducing opportunities for positive 


police-community interactions, and losing the little familiarity it had with some African-


American neighborhoods.  The confluence of policing to raise revenue and racial bias thus has 


resulted in practices that not only violate the Constitution and cause direct harm to the 


individuals whose rights are violated, but also undermine community trust, especially among 


many African Americans.  As a consequence of these practices, law enforcement is seen as 


illegitimate, and the partnerships necessary for public safety are, in some areas, entirely absent. 


Restoring trust in law enforcement will require recognition of the harms caused by 


Ferguson’s law enforcement practices, and diligent, committed collaboration with the entire 


Ferguson community.  At the conclusion of this report, we have broadly identified the changes 


that are necessary for meaningful and sustainable reform.  These measures build upon a number 


of other recommended changes we communicated verbally to the Mayor, Police Chief, and City 


Manager in September so that Ferguson could begin immediately to address problems as we 


identified them.  As a result of those recommendations, the City and police department have 


already begun to make some changes to municipal court and police practices.  We commend City 


officials for beginning to take steps to address some of the concerns we have already raised.  


Nonetheless, these changes are only a small part of the reform necessary.  Addressing the deeply 


embedded constitutional deficiencies we found demands an entire reorientation of law 


enforcement in Ferguson.  The City must replace revenue-driven policing with a system 


grounded in the principles of community policing and police legitimacy, in which people are 


equally protected and treated with compassion, regardless of race.   


II. BACKGROUND 


 The City of Ferguson is one of 89 municipalities in St. Louis County, Missouri.
1
 


According to United States Census Data from 2010, Ferguson is home to roughly 21,000 


residents.
2
  While Ferguson’s total population has stayed relatively constant in recent decades, 


Ferguson’s racial demographics have changed dramatically during that time.  In 1990, 74% of 


Ferguson’s population was white, while 25% was black.
3
  By 2000, African Americans became 


the new majority, making up 52% of the City’s population.
4
  According to the 2010 Census, the 


black population in Ferguson has grown to 67%, whereas the white population has decreased to 


29%.
5
  According to the 2009-2013 American Community Survey, 25% of the City’s population 


lives below the federal poverty level.
6
   


                                                 
1
  See 2012 Census of Governments, U.S. Census Bureau (Sept. 2013), available at 


http://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG13.ST05P?slice=GEO~0400000US29 (last visited 


Feb. 26, 2015). 
2
  See 2010 Census, U.S. Census Bureau (2010), available at 


http://factfinder.census.gov/bkmk/table/1.0/en/DEC/10_SF1/QTP3/1600000US2923986 (last visited Feb. 26, 2015). 
3
  See 1990 Census of Population General Population Characteristics Missouri, U.S. Census Bureau (Apr. 1992), 


available at ftp://ftp2.census.gov/library/publications/1992/dec/cp-1-27.pdf (last visited Feb. 26, 2015). 
4
  See Race Alone or in Combination: 2000, U.S. Census Bureau (2000), available at http://factfinder.census.gov/ 


bkmk/table/1.0/en/DEC/00_SF1/QTP5/1600000US2923986 (last visited Feb. 26, 2015). 
5
  2010 Census, supra note 2. 


6
  See Poverty Status in the Past 12 Months 2009-2013 American Community Survey 5-Year Estimates, U.S. Census 


Bureau (2014), available at 
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 Residents of Ferguson elect a Mayor and six individuals to serve on a City Council.  The 


City Council appoints a City Manager to an indefinite term, subject to removal by a Council 


vote.  See Ferguson City Charter § 4.1.  The City Manager serves as chief executive and 


administrative officer of the City of Ferguson, and is responsible for all affairs of the City.  The 


City Manager directs and supervises all City departments, including the Ferguson Police 


Department.   


 The current Chief of Police, Thomas Jackson, has commanded the police department 


since he was appointed by the City Manager in 2010.  The department has a total of 54 sworn 


officers divided among several divisions.  The patrol division is the largest division; 28 patrol 


officers are supervised by four sergeants, two lieutenants, and a captain.  Each of the four patrol 


squads has a canine officer.  While all patrol officers engage in traffic enforcement, FPD also has 


a dedicated traffic officer responsible for collecting traffic stop data required by the state of 


Missouri.  FPD has two School Resource Officers (“SROs”), one who is assigned to the McCluer 


South-Berkeley High School and one who is assigned to the Ferguson Middle School.  FPD has 


a single officer assigned to be the “Community Resource Officer,” who attends community 


meetings, serves as FPD’s public relations liaison, and is charged with collecting crime data.  


FPD operates its own jail, which has ten individual cells and a large holding cell.  The jail is 


staffed by three non-sworn correctional officers.  Of the 54 sworn officers currently serving in 


FPD, four are African American.            


 FPD officers are authorized to initiate charges—by issuing citations or summonses, or by 


making arrests—under both the municipal code and state law.  Ferguson’s municipal code 


addresses nearly every aspect of civic life for those who live in Ferguson, and regulates the 


conduct of all who work, travel through, or otherwise visit the City.  In addition to mirroring 


some non-felony state law violations, such as assault, stealing, and traffic violations, the code 


establishes housing violations, such as High Grass and Weeds; requirements for permits to rent 


an apartment or use the City’s trash service; animal control ordinances, such as Barking Dog and 


Dog Running at Large; and a number of other violations, such as Manner of Walking in 


Roadway.  See, e.g., Ferguson Mun. Code §§ 29-16 et seq.; 37-1 et seq.; 46-27; 6-5, 6-11; 44-


344.    


 FPD files most charges as municipal offenses, not state violations, even when an 


analogous state offense exists.  Between July 1, 2010, and June 30, 2014, the City of Ferguson 


issued approximately 90,000 citations and summonses for municipal violations.  Notably, the 


City issued nearly 50% more citations in the last year of that time period than it did in the first.  


This increase in enforcement has not been driven by a rise in serious crime.  While the ticketing 


rate has increased dramatically, the number of charges for many of the most serious offenses 


covered by the municipal code—e.g., Assault, Driving While Intoxicated, and Stealing—has 


remained relatively constant.
7
 


                                                                                                                                                             
http://factfinder.census.gov/bkmk/table/1.0/en/ACS/13_5YR/S1701/1600000US2923986 (last visited Feb. 26, 


2015). 
7
  This is evidenced not only by FPD’s own records, but also by Uniform Crime Reports data for Ferguson, which 


show a downward trend in serious crime over the last ten years.  See Uniform Crime Reports, Federal Bureau of 


Investigation, http://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s (last visited Feb. 26, 2015).  
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 Because the overwhelming majority of FPD’s enforcement actions are brought under the 


municipal code, most charges are processed and resolved by the Ferguson Municipal Court, 


which has primary jurisdiction over all code violations.  Ferguson Mun. Code § 13-2.  


Ferguson’s municipal court operates as part of the police department.  The court is supervised by 


the Ferguson Chief of Police, is considered part of the police department for City organizational 


purposes, and is physically located within the police station.  Court staff report directly to the 


Chief of Police.  Thus, if the City Manager or other City officials issue a court-related directive, 


it is typically sent to the Police Chief’s attention.  In recent weeks, City officials informed us that 


they are considering plans to bring the court under the supervision of the City Finance Director.   


 A Municipal Judge presides over court sessions.  The Municipal Judge is not hired or 


supervised by the Chief of Police, but is instead nominated by the City Manager and elected by 


the City Council.  The Judge serves a two-year term, subject to reappointment.  The current 


Municipal Judge, Ronald Brockmeyer, has presided in Ferguson for approximately ten years.  


The City’s Prosecuting Attorney and her assistants officially prosecute all actions before the 


court, although in practice most cases are resolved without trial or a prosecutor’s involvement.  


The current Prosecuting Attorney was appointed in April 2011.  At the time of her appointment, 


the Prosecuting Attorney was already serving as City Attorney, and she continues to serve in that 


separate capacity, which entails providing general counsel and representation to the City.  The 


Municipal Judge, Court Clerk, Prosecuting Attorney, and all assistant court clerks are white. 


 While the Municipal Judge presides over court sessions, the Court Clerk, who is 


employed under the Police Chief’s supervision, plays the most significant role in managing the 


court and exercises broad discretion in conducting the court’s daily operations.  Ferguson’s 


municipal code confers broad authority on the Court Clerk, including the authority to collect all 


fines and fees, accept guilty pleas, sign and issue subpoenas, and approve bond determinations.  


Ferguson Mun. Code § 13-7.  Indeed, the Court Clerk and assistant clerks routinely perform 


duties that are, for all practical purposes, judicial.  For example, documents indicate that court 


clerks have disposed of charges without the Municipal Judge’s involvement.   


The court officially operates subject to the oversight of the presiding judge of the St. 


Louis County Circuit Court (21
st
 Judicial Circuit) under the rules promulgated by that Circuit 


Court and the Missouri Supreme Court.  Notwithstanding these rules, the City of Ferguson and 


the court itself retain considerable power to establish and amend court practices and procedures.  


The Ferguson municipal code sets forth a limited number of protocols that the court must follow, 


but the code leaves most aspects of court operations to the discretion of the court itself.  See 


Ferguson Mun. Code Ch. 13, Art. III.  The code also explicitly authorizes the Municipal Judge to 


“make and adopt such rules of practice and procedure as are necessary to hear and decide matters 


pending before the municipal court.”  Ferguson Mun. Code § 13-29.   


The Ferguson Municipal Court has the authority to issue and enforce judgments, issue 


warrants for search and arrest, hold parties in contempt, and order imprisonment as a penalty for 


contempt.  The court may conduct trials, although it does so rarely, and most charges are 


resolved without one.  Upon resolution of a charge, the court has the authority to impose fines, 


fees, and imprisonment when violations are found.  Specifically, the court can impose 


imprisonment in the Ferguson City Jail for up to three months, a fine of up to $1,000, or a 


combination thereof.  It is rare for the court to sentence anyone to jail as a penalty for a violation 


of the municipal code; indeed, the Municipal Judge reports that he has done so only once.  
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Rather, the court almost always imposes a monetary penalty payable to the City of Ferguson, 


plus court fees.  Nonetheless, as discussed in detail below, the court issues arrest warrants when 


a person misses a court appearance or fails to timely pay a fine.  As a result, violations that 


would normally not result in a penalty of imprisonment can, and frequently do, lead to municipal 


warrants, arrests, and jail time.      


 As the number of charges initiated by FPD has increased in recent years, the size of the 


court’s docket has also increased.  According to data the City reported to the Missouri State 


Courts Administrator, at the end of fiscal year 2009, the municipal court had roughly 24,000 


traffic cases and 28,000 non-traffic cases pending.  As of October 31, 2014, both of those figures 


had roughly doubled to 53,000 and 50,000 cases, respectively.  In fiscal year 2009, 16,178 new 


cases were filed, and 8,727 were resolved.  In 2014, by contrast, 24,256 new offenses were filed, 


and 10,975 offenses were resolved.   


 The court holds three or four sessions per month, and each session lasts no more than 


three hours.  It is not uncommon for as many as 500 people to appear before the court in a single 


session, exceeding the court’s physical capacity and leading individuals to line up outside of 


court waiting to be heard.  Many people have multiple offenses pending; accordingly, the court 


typically considers 1,200-1,500 offenses in a single session, and has in the past considered over 


2,000 offenses during one sitting.  Previously there was a cap on the number of offenses that 


could be assigned to a particular docket date.  Given that cap, and the significant increase in 


municipal citations in recent years, a problem developed in December 2011 in which more 


citations were issued than court sessions could timely accommodate.  At one point court dates 


were initially scheduled as far as six months after the date of the citation.  To address this 


problem, court staff first raised the cap to allow 1,000 offenses to be assigned to a single court 


date and later eliminated the cap altogether.  To handle the increasing caseload, the City 


Manager also requested and secured City Council approval to fund additional court positions, 


noting in January 2013 that “each month we are setting new all-time records in fines and 


forfeitures,” that this was overburdening court staff, and that the funding for the additional 


positions “will be more than covered by the increase in revenues.” 


III. FERGUSON LAW ENFORCEMENT EFFORTS ARE FOCUSED  


ON GENERATING REVENUE 


City officials have consistently set maximizing revenue as the priority for Ferguson’s law 


enforcement activity.  Ferguson generates a significant and increasing amount of revenue from 


the enforcement of code provisions.  The City has budgeted for, and achieved, significant 


increases in revenue from municipal code enforcement over the last several years, and these 


increases are projected to continue.  Of the $11.07 million in general fund revenue the City 


collected in fiscal year 2010, $1.38 million came from fines and fees collected by the court; 


similarly, in fiscal year 2011, the City’s general fund revenue of $11.44 million included $1.41 


million from fines and fees.  In its budget for fiscal year 2012, however, the City predicted that 


revenue from municipal fines and fees would increase over 30% from the previous year’s 


amount to $1.92 million; the court exceeded that target, collecting $2.11 million.  In its budget 


for fiscal year 2013, the City budgeted for fines and fees to yield $2.11 million; the court 


exceeded that target as well, collecting $2.46 million.  For 2014, the City budgeted for the 


municipal court to generate $2.63 million in revenue.  The City has not yet made public the 


actual revenue collected that year, although budget documents forecasted lower revenue than 
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was budgeted.  Nonetheless, for fiscal year 2015, the City’s budget anticipates fine and fee 


revenues to account for $3.09 million of a projected $13.26 million in general fund revenues.
8
   


City, police, and court officials for years have worked in concert to maximize revenue at 


every stage of the enforcement process, beginning with how fines and fine enforcement 


processes are established.  In a February 2011 report requested by the City Council at a Financial 


Planning Session and drafted by Ferguson’s Finance Director with contributions from Chief 


Jackson, the Finance Director reported on “efforts to increase efficiencies and maximize 


collection” by the municipal court.  The report included an extensive comparison of Ferguson’s 


fines to those of surrounding municipalities and noted with approval that Ferguson’s fines are “at 


or near the top of the list.”  The chart noted, for example, that while other municipalities’ parking 


fines generally range from $5 to $100, Ferguson’s is $102.  The chart noted also that the charge 


for “Weeds/Tall Grass” was as little as $5 in one city but, in Ferguson, it ranged from $77 to 


$102.  The report stated that the acting prosecutor had reviewed the City’s “high volume 


offenses” and “started recommending higher fines on these cases, and recommending probation 


only infrequently.”  While the report stated that this recommendation was because of a “large 


volume of non-compliance,” the recommendation was in fact emphasized as one of several ways 


that the code enforcement system had been honed to produce more revenue.     


In combination with a high fine schedule, the City directs FPD to aggressively enforce 


the municipal code.  City and police leadership pressure officers to write citations, independent 


of any public safety need, and rely on citation productivity to fund the City budget.  In an email 


from March 2010, the Finance Director wrote to Chief Jackson that “unless ticket writing ramps 


up significantly before the end of the year, it will be hard to significantly raise collections next 


year.  What are your thoughts?  Given that we are looking at a substantial sales tax shortfall, it’s 


not an insignificant issue.”  Chief Jackson responded that the City would see an increase in fines 


once more officers were hired and that he could target the $1.5 million forecast.  Significantly, 


Chief Jackson stated that he was also “looking at different shift schedules which will place more 


officers on the street, which in turn will increase traffic enforcement per shift.”  Shortly 


thereafter, FPD switched to the 12-hour shift schedule for its patrol officers, which FPD 


continues to use.  Law enforcement experience has shown that this schedule makes community 


policing more difficult—a concern that we have also heard directly from FPD officers.  


Nonetheless, while FPD heavily considered the revenue implications of the 12-hour shift and 


certain other factors such as its impact on overtime and sick time usage, we have found no 


evidence that FPD considered the consequences for positive community engagement.  The City’s 


2014 budget itself stated that since December 2010, “the percent of [FPD] resources allocated to 


traffic enforcement has increased,” and “[a]s a result, traffic enforcement related collections 


increased” in the following two years.  The 2015 budget added that even after those initial 


increases, in fiscal year 2012-2013, FPD was once again “successful in increasing their 


proportion of resources dedicated to traffic enforcement” and increasing collections.    


 


                                                 
8
  Each of these yearly totals excludes certain court fees that are designated for particular purposes, but that 


nonetheless are paid directly to the City.  For example, $2 of the court fee that accompanies every citation for a 


municipal code violation is set aside to be used for police training.  That fee is used only by the City of Ferguson 


and is deposited in the City’s general fund; nonetheless, the City’s budget does not include that fee in its totals for 


“municipal court” revenue.  In 2012 and 2013, the police training fee brought in, respectively, another $24,724 and 


$22,938 in revenue.   
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As directed, FPD supervisors and line officers have undertaken the aggressive code 


enforcement required to meet the City’s revenue generation expectations.  As discussed below in 


Part III.A., FPD officers routinely conduct stops that have little relation to public safety and a 


questionable basis in law.  FPD officers routinely issue multiple citations during a single stop, 


often for the same violation.  Issuing three or four charges in one stop is not uncommon in 


Ferguson.  Officers sometimes write six, eight, or, in at least one instance, fourteen citations for a 


single encounter.  Indeed, officers told us that some compete to see who can issue the largest 


number of citations during a single stop.   


  


The February 2011 report to the City Council notes that the acting prosecutor—with the 


apparent approval of the Police Chief—“talked with police officers about ensuring all necessary 


summonses are written for each incident, i.e. when DWI charges are issued, are the correct 


companion charges being issued, such as speeding, failure to maintain a single lane, no 


insurance, and no seat belt, etc.”  The prosecutor noted that “[t]his is done to ensure that a proper 


resolution to all cases is being achieved and that the court is maintaining the correct volume for 


offenses occurring within the city.”  Notably, the “correct volume” of law enforcement is 


uniformly presented in City documents as related to revenue generation, rather than in terms of 


what is necessary to promote public safety.
9
  Each month, the municipal court provides FPD 


supervisors with a list of the number of tickets issued by each officer and each squad.  


Supervisors have posted the list inside the police station, a tactic officers say is meant to push 


them to write more citations.       


 


The Captain of FPD’s Patrol Division regularly communicates with his Division 


commanders regarding the need to increase traffic “productivity,” and productivity is a common 


topic at squad meetings.  Patrol Division supervisors monitor productivity through monthly 


“self-initiated activity reports” and instruct officers to increase production when those reports 


show they have not issued enough citations.  In April 2010, for example, a patrol supervisor 


criticized a sergeant for his squad only issuing 25 tickets in a month, including one officer who 


issued “a grand total” of 11 tickets to six people on three days “devoted to traffic stops.”  In 


November 2011, the same patrol supervisor wrote to his patrol lieutenants and sergeants that 


“[t]he monthly self-initiated activity totals just came out,” and they “may want to advise [their] 


officers who may be interested in the open detective position that one of the categories to be 


considered when deciding on the eligibility list will be self-initiated activity.”  The supervisor 


continued:  “Have any of you heard comments such as, why should I produce when I know I’m 


not getting a raise?  Well, some people are about to find out why.”  The email concludes with the 


instruction to “[k]eep in mind, productivity (self-initiated activity) cannot decline for next year.”   


 


FPD has communicated to officers not only that they must focus on bringing in revenue, 


but that the department has little concern with how officers do this.  FPD’s weak systems of 


supervision, review, and accountability, discussed below in Part III.A., have sent a potent 


message to officers that their violations of law and policy will be tolerated, provided that officers 


                                                 
9
  FPD’s financial focus has also led FPD to elevate municipal enforcement over state-law enforcement.  Even where 


individuals commit violations of state law, if there is an analogous municipal code provision, the police department 


will nearly always charge the offense under municipal law.  A senior member of FPD’s command told us that all 


Ferguson police officers understand that, when a fine is the likely punishment, municipal rather than state charges 


should be pursued so that Ferguson will reap the financial benefit. 
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continue to be “productive” in making arrests and writing citations.  Where officers fail to meet 


productivity goals, supervisors have been instructed to alter officer assignments or impose 


discipline.  In August 2012, the Captain of the Patrol Division instructed other patrol supervisors 


that, “[f]or those officers who are not keeping up an acceptable level of productivity and they 


have already been addressed at least once if not multiple times, take it to the next level.”  He 


continued:  “As we have discussed already, regardless of the seniority and experience take the 


officer out of the cover car position and assign them to prisoner pick up and bank runs. . . . 


Failure to perform can result in disciplinary action not just a bad evaluation.”  Performance 


evaluations also heavily emphasize productivity.  A June 2013 evaluation indicates one of the 


“Performance-Related Areas of Improvements” as “Increase/consistent in productivity, the 


ability to maintain an average ticket [sic] of 28 per month.”    


 


Not all officers within FPD agree with this approach.  Several officers commented on the 


futility of imposing mounting penalties on people who will never be able to afford them.  One 


member of FPD’s command staff quoted an old adage, asking:  “How can you get blood from a 


turnip?”  Another questioned why FPD did not allow residents to use their limited resources to 


fix equipment violations, such as broken headlights, rather than paying that money to the City, as 


fixing the equipment violation would more directly benefit public safety.
10


   


 


However, enough officers—at all ranks—have internalized this message that a culture of 


reflexive enforcement action, unconcerned with whether the police action actually promotes 


public safety, and unconcerned with the impact the decision has on individual lives or 


community trust as a whole, has taken hold within FPD.  One commander told us, for example, 


that when he admonished an officer for writing too many tickets, the officer challenged the 


commander, asking if the commander was telling him not to do his job.  When another 


commander tried to discipline an officer for over-ticketing, he got the same response from the 


Chief of Police:  “No discipline for doing your job.”    


 


The City closely monitors whether FPD’s enforcement efforts are bringing in revenue at 


the desired rate.  Consistently over the last several years, the Police Chief has directly reported to 


City officials FPD’s successful efforts at raising revenue through policing, and City officials 


have continued to encourage those efforts and request regular updates.  For example, in June 


2010, at the request of the City, the Chief prepared a report comparing court revenues in 


Ferguson to court revenues for cities of similar sizes.  The Chief’s email sending the report to the 


City Manager notes that, “of the 80 St. Louis County Municipal Courts reporting revenue, only 


8, including Ferguson, have collections greater than one million dollars.”  In the February 2011 


report referenced above, Chief Jackson discussed various obstacles to officers writing tickets in 


previous months, such as training, injury leave, and officer deployment to Iraq, but noted that 


those factors had subsided and that, as a result, revenues were increasing.  The acting prosecutor 


echoed these statements, stating “we now have several new officers writing tickets, and as a 


result our overall ticket volume is increasing by 400-700 tickets per month.  This increased 


volume will lead to larger dockets this year and should have a direct effect in increasing overall 


revenue to the municipal court.”   


                                                 
10


  After a recommendation we made during this investigation, Ferguson has recently begun a very limited 


“correctable violation” or “fix-it” ticket program, under which charges for certain violations can be dismissed if 


corrected within a certain period of time. 
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Similarly, in March 2011, the Chief reported to the City Manager that court revenue in 


February was $179,862.50, and that the total “beat our next biggest month in the last four years 


by over $17,000,” to which the City Manager responded:  “Wonderful!”  In a June 2011 email 


from Chief Jackson to the Finance Director and City Manager, the Chief reported that “May is 


the 6th straight month in which court revenue (gross) has exceeded the previous year.”  The City 


Manager again applauded the Chief’s efforts, and the Finance Director added praise, noting that 


the Chief is “substantially in control of the outcome.”  The Finance Director further 


recommended in this email greater police and judicial enforcement to “have a profound effect on 


collections.”  Similarly, in a January 2013 email from Chief Jackson to the City Manager, the 


Chief reported:  “Municipal Court gross revenue for calendar year 2012 passed the $2,000,000 


mark for the first time in history, reaching $2,066,050 (not including red light photo 


enforcement).”  The City Manager responded:  “Awesome!  Thanks!”  In one March 2012 email, 


the Captain of the Patrol Division reported directly to the City Manager that court collections in 


February 2012 reached $235,000, and that this was the first month collections ever exceeded 


$200,000.  The Captain noted that “[t]he [court clerk] girls have been swamped all day with a 


line of people paying off fines today.  Since 9:30 this morning there hasn’t been less than 5 


people waiting in line and for the last three hours 10 to 15 people at all times.”  The City 


Manager enthusiastically reported the Captain’s email to the City Council and congratulated both 


police department and court staff on their “great work.”  


 


Even as officers have answered the call for greater revenue through code enforcement, 


the City continues to urge the police department to bring in more money.  In a March 2013 


email, the Finance Director wrote:  “Court fees are anticipated to rise about 7.5%.  I did ask the 


Chief if he thought the PD could deliver 10% increase.  He indicated they could try.”  Even more 


recently, the City’s Finance Director stated publicly that Ferguson intends to make up a 2014 


revenue shortfall in 2015 through municipal code enforcement, stating to Bloomberg News that 


“[t]here’s about a million-dollar increase in public-safety fines to make up the difference.”
11


  The 


City issued a statement to “refute[]” the Bloomberg article in part because it “insinuates” an 


“over reliance on municipal court fines as a primary source of revenues when in fact they 


represented less than 12% of city revenues for the last fiscal year.”  But there is no dispute that 


the City budget does, in fact, forecast an increase of nearly a million dollars in municipal code 


enforcement fines and fees in 2015 as reported in the Bloomberg News report. 


 


The City goes so far as to direct FPD to develop enforcement strategies and initiatives, 


not to better protect the public, but to raise more revenue.  In an April 2014 communication from 


the Finance Director to Chief Jackson and the City Manager, the Finance Director recommended 


immediate implementation of an “I-270 traffic enforcement initiative” in order to “begin to fill 


the revenue pipeline.”  The Finance Director’s email attached a computation of the net revenues 


that would be generated by the initiative, which required paying five officers overtime for 


highway traffic enforcement for a four-hour shift.  The Finance Director stated that “there is 


nothing to keep us from running this initiative 1,2,3,4,5,6, or even 7 days a week.  Admittedly at 


7 days per week[] we would see diminishing returns.”  Indeed, in a separate email to FPD 


                                                 
11


  Katherine Smith, Ferguson to Increase Police Ticketing to Close City’s Budget Gap, Bloomberg News (Dec. 12, 


2014), http://www.bloomberg.com/news/articles/2014-12-12/ferguson-to-increase-police-ticketing-to-close-city-s-


budget-gap.   



http://www.bloomberg.com/news/articles/2014-12-12/ferguson-to-increase-police-ticketing-to-close-city-s-budget-gap

http://www.bloomberg.com/news/articles/2014-12-12/ferguson-to-increase-police-ticketing-to-close-city-s-budget-gap
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supervisors, the Patrol Captain explained that “[t]he plan behind this [initiative] is to PRODUCE 


traffic tickets, not provide easy OT.”  There is no indication that anyone considered whether 


community policing and public safety would be better served by devoting five overtime officers 


to neighborhood policing instead of a “revenue pipeline” of highway traffic enforcement.  


Rather, the only downsides to the program that City officials appear to have considered are that 


“this initiative requires 60 to 90 [days] of lead time to turn citations into cash,” and that Missouri 


law caps the proportion of revenue that can come from municipal fines at 30%, which limits the 


extent to which the program can be used.  See Mo. Rev. Stat. § 302.341.2.  With regard to the 


statewide-cap issue, the Finance Director advised:  “As the RLCs [Red Light Cameras] net 


revenues ramp up to whatever we believe its annualized rate will be, then we can figure out how 


to balance the two programs to get their total revenues as close as possible to the statutory limit 


of 30%.”
12


   


 


The City has made clear to the Police Chief and the Municipal Judge that revenue 


generation must also be a priority in court operations.  The Finance Director’s February 2011 


report to the City Council notes that “Judge Brockmeyer was first appointed in 2003, and during 


this time has been successful in significantly increasing court collections over the years.”  The 


report includes a list of “what he has done to help in the areas of court efficiency and revenue.”  


The list, drafted by Judge Brockmeyer, approvingly highlights the creation of additional fees, 


many of which are widely considered abusive and may be unlawful, including several that the 


City has repealed during the pendency of our investigation.  These include a $50 fee charged 


each time a person has a pending municipal arrest warrant cleared, and a “failure to appear fine,” 


which the Judge noted is “increased each time the Defendant fails to appear in court or pay a 


fine.”  The Judge also noted increasing fines for repeat offenders, “especially in regard to 


housing violations, [which] have increased substantially and will continue to be increased upon 


subsequent violations.”  The February 2011 report notes Judge Brockmeyer’s statement that 


“none of these changes could have taken place without the cooperation of the Court Clerk, the 


Chief of Police, and the Prosecutor’s Office.”  Indeed, the acting prosecutor noted in the report 


that “I have denied defendants’ needless requests for continuance from the payment docket in an 


effort to aid in the court’s efficient collection of its fines.”   


 


Court staff are keenly aware that the City considers revenue generation to be the 


municipal court’s primary purpose.  Revenue targets for court fines and fees are created in 


consultation not only with Chief Jackson, but also the Court Clerk.  In one April 2010 exchange 


with Chief Jackson entitled “2011 Budget,” for example, the Finance Director sought and 


received confirmation that the Police Chief and the Court Clerk would prepare targets for the 


court’s fine and fee collections for subsequent years.  Court staff take steps to ensure those 


targets are met in operating court.  For example, in April 2011, the Court Clerk wrote to Judge 


                                                 
12


  Ferguson officials have asserted that in the last fiscal year revenue from the municipal court comprised only 12% 


of City revenue, but they have not made clear how they calculated this figure.  It appears that 12% is the proportion 


of Ferguson’s total revenue (forecasted to amount to $18.62 million in 2014) derived from fines and fees (forecasted 


to be $2.09 million in 2014).  Guidelines issued by the Missouri State Auditor in December 2014 provide, however, 


that the 30% cap outlined in Mo. Rev. Stat. § 302.341.2 imposes a limit on the makeup of fines and fees in general 


use revenue, excluding any revenue designated for a particular purpose.  Notably, the current 30% state cap only 


applies to fines and fees derived from “traffic violations.”  It thus appears that, for purposes of the state cap, 


Ferguson must ensure that its traffic-related fines and fees do not exceed 30% of its “General Fund” revenue.  In 


2014, Ferguson’s General Fund revenue was forecasted to be $12.33 million.             
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Brockmeyer (copying Chief Jackson) that the fines the new Prosecuting Attorney was 


recommending were not high enough.  The Clerk highlighted one case involving three Derelict 


Vehicle charges and a Failure to Comply charge that resulted in $76 in fines, and noted this 


“normally would have brought a fine of all three charges around $400.”  After describing another 


case that she believed warranted higher fines, the Clerk concluded:  “We need to keep up our 


revenue.”  There is no indication that ability to pay or public safety goals were considered.   


 


 The City has been aware for years of concerns about the impact its focus on revenue has 


had on lawful police action and the fair administration of justice in Ferguson.  It has disregarded 


those concerns—even concerns raised from within the City government—to avoid disturbing the 


court’s ability to optimize revenue generation.  In 2012, a Ferguson City Councilmember wrote 


to other City officials in opposition to Judge Brockmeyer’s reappointment, stating that “[the 


Judge] does not listen to the testimony, does not review the reports or the criminal history of 


defendants, and doesn’t let all the pertinent witnesses testify before rendering a verdict.”  The 


Councilmember then addressed the concern that “switching judges would/could lead to loss of 


revenue,” arguing that even if such a switch did “lead to a slight loss, I think it’s more important 


that cases are being handled properly and fairly.”  The City Manager acknowledged mixed 


reviews of the Judge’s work but urged that the Judge be reappointed, noting that “[i]t goes 


without saying the City cannot afford to lose any efficiency in our Courts, nor experience any 


decrease in our Fines and Forfeitures.”      


IV. FERGUSON LAW ENFORCEMENT PRACTICES VIOLATE THE LAW 


AND UNDERMINE COMMUNITY TRUST, ESPECIALLY AMONG AFRICAN 


AMERICANS 


Ferguson’s strategy of revenue generation through policing has fostered practices in the 


two central parts of Ferguson’s law enforcement system—policing and the courts—that are 


themselves unconstitutional or that contribute to constitutional violations.  In both parts of the 


system, these practices disproportionately harm African Americans.  Further, the evidence 


indicates that this harm to African Americans stems, at least in part, from racial bias, including 


racial stereotyping.  Ultimately, unlawful and harmful practices in policing and in the municipal 


court system erode police legitimacy and community trust, making policing in Ferguson less fair, 


less effective at promoting public safety, and less safe.          


A. Ferguson’s Police Practices 


FPD’s approach to law enforcement, shaped by the City’s pressure to raise revenue, has 


resulted in a pattern and practice of constitutional violations.  Officers violate the Fourth 


Amendment in stopping people without reasonable suspicion, arresting them without probable 


cause, and using unreasonable force.  Officers frequently infringe on residents’ First Amendment 


rights, interfering with their right to record police activities and making enforcement decisions 


based on the content of individuals’ expression. 


 


FPD’s lack of systems to detect and hold officers responsible for misconduct reflects the 


department’s focus on revenue generation at the expense of lawful policing and helps perpetuate 


the patterns of unconstitutional conduct we found.  FPD fails to adequately supervise officers or 


review their enforcement actions.  While FPD collects vehicle-stop data because it is required to 
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do so by state law, it collects no reliable or consistent data regarding pedestrian stops, even 


though it has the technology to do so.
13


  In Ferguson, officers will sometimes make an arrest 


without writing a report or even obtaining an incident number, and hundreds of reports can pile 


up for months without supervisors reviewing them.  Officers’ uses of force frequently go 


unreported, and are reviewed only laxly when reviewed at all.  As a result of these deficient 


practices, stops, arrests, and uses of force that violate the law or FPD policy are rarely detected 


and often ignored when they are discovered.   


1. FPD Engages in a Pattern of Unconstitutional Stops and Arrests in Violation of 


the Fourth Amendment 


 FPD’s approach to law enforcement has led officers to conduct stops and arrests that 


violate the Constitution.  We identified several elements to this pattern of misconduct.  


Frequently, officers stop people without reasonable suspicion or arrest them without probable 


cause.  Officers rely heavily on the municipal “Failure to Comply” charge, which appears to be 


facially unconstitutional in part, and is frequently abused in practice.  FPD also relies on a 


system of officer-generated arrest orders called “wanteds” that circumvents the warrant system 


and poses a significant risk of abuse.  The data show, moreover, that FPD misconduct in the area 


of stops and arrests disproportionately impacts African Americans.  


a. FPD Officers Frequently Detain People Without Reasonable Suspicion and 


Arrest People Without Probable Cause 


The Fourth Amendment protects individuals from unreasonable searches and seizures.  


Generally, a search or seizure is unreasonable “in the absence of individualized suspicion of 


wrongdoing.”  City of Indianapolis v. Edmond, 531 U.S. 32, 37 (2000).  The Fourth Amendment 


permits law enforcement officers to briefly detain individuals for investigative purposes if the 


officers possess reasonable suspicion that criminal activity is afoot.  Terry v. Ohio, 392 U.S. 1, 


21 (1968).  Reasonable suspicion exists when an “officer is aware of particularized, objective 


facts which, taken together with rational inferences from those facts, reasonably warrant 


suspicion that a crime is being committed.”  United States v. Givens, 763 F.3d 987, 989 (8th Cir. 


2014) (internal quotation marks omitted).  In addition, if the officer reasonably believes the 


person with whom he or she is dealing is armed and dangerous, the officer may conduct a 


protective search or frisk of the person’s outer clothing.  United States v. Cotter, 701 F.3d 544, 


547 (8th Cir. 2012).  Such a search is not justified on the basis of “inchoate and unparticularized 


suspicion;” rather, the “issue is whether a reasonably prudent man in the circumstances would be 


warranted in the belief that his safety or that of others was in danger.”  Id. (quoting Terry, 392 


U.S. at 27).  For an arrest to constitute a reasonable seizure under the Fourth Amendment, it must 


be supported by probable cause, which exists only if “the totality of facts based on reasonably 


trustworthy information would justify a prudent person in believing the individual arrested had 


                                                 
13


  FPD policy states that “[o]fficers should document” all field contacts and field interrogation “relevant to criminal 


activity and identification of criminal suspects on the appropriate Department approved computer entry forms.”  


FPD General Order 407.00.  Policy requires that a “Field Investigation Report” be completed for persons and 


vehicles “in all instances when an officer feels” that the subject “may be in the area for a questionable or suspicious 


purpose.”  FPD General Order 422.01.  In practice, however, FPD officers do not reliably document field contacts, 


particularly of pedestrians, and the department does not evaluate such field contacts.  







 


17 


 


committed an offense at the time of the arrest.”  Stoner v. Watlingten, 735 F.3d 799, 803 (8th Cir. 


2013).   


 


Under Missouri law, when making an arrest, “[t]he officer must inform the defendant by 


what authority he acts, and must also show the warrant if required.”  Mo. Rev. Stat. § 544.180.   


In reviewing FPD records, we found numerous incidents in which—based on the officer’s own 


description of the detention—an officer detained an individual without articulable reasonable 


suspicion of criminal activity or arrested a person without probable cause.  In none of these cases 


did the officer explain or justify his conduct.  


 


 For example, in July 2013 police encountered an African-American man in a parking lot 


while on their way to arrest someone else at an apartment building.  Police knew that the 


encountered man was not the person they had come to arrest.  Nonetheless, without even 


reasonable suspicion, they handcuffed the man, placed him in the back of a patrol car, and ran his 


record.  It turned out he was the intended arrestee’s landlord.  The landlord went on to help the 


police enter the person’s unit to effect the arrest, but he later filed a complaint alleging racial 


discrimination and unlawful detention.  Ignoring the central fact that they had handcuffed a man 


and put him in a police car despite having no reason to believe he had done anything wrong, a 


sergeant vigorously defended FPD’s actions, characterizing the detention as “minimal” and 


pointing out that the car was air conditioned.  Even temporary detention, however, constitutes a 


deprivation of liberty and must be justified under the Fourth Amendment.  Whren v. United 


States, 517 U.S. 806, 809-10 (1996).   


 


Many of the unlawful stops we found appear to have been driven, in part, by an officer’s 


desire to check whether the subject had a municipal arrest warrant pending.  Several incidents 


suggest that officers are more concerned with issuing citations and generating charges than with 


addressing community needs.  In October 2012, police officers pulled over an African-American 


man who had lived in Ferguson for 16 years, claiming that his passenger-side brake light was 


broken.  The driver happened to have replaced the light recently and knew it to be functioning 


properly.  Nonetheless, according to the man’s written complaint, one officer stated, “let’s see 


how many tickets you’re going to get,” while a second officer tapped his Electronic Control 


Weapon (“ECW”) on the roof of the man’s car.  The officers wrote the man a citation for “tail 


light/reflector/license plate light out.”  They refused to let the man show them that his car’s 


equipment was in order, warning him, “don’t you get out of that car until you get to your house.”   


The man, who believed he had been racially profiled, was so upset that he went to the police 


station that night to show a sergeant that his brakes and license plate light worked.   


 


At times, the constitutional violations are even more blatant.  An African-American man 


recounted to us an experience he had while sitting at a bus stop near Canfield Drive.  According 


to the man, an FPD patrol car abruptly pulled up in front of him.  The officer inside, a patrol 


lieutenant, rolled down his window and addressed the man: 


 


Lieutenant: Get over here. 


Bus Patron:  Me? 


Lieutenant:  Get the f*** over here.  Yeah, you. 


Bus Patron:  Why? What did I do?  
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Lieutenant:  Give me your ID. 


Bus Patron:   Why?  


Lieutenant:  Stop being a smart ass and give me your ID.  


 


The lieutenant ran the man’s name for warrants.  Finding none, he returned the ID and said, “get 


the hell out of my face.”  These allegations are consistent with other, independent allegations of 


misconduct that we heard about this particular lieutenant, and reflect the routinely disrespectful 


treatment many African Americans say they have come to expect from Ferguson police.  That a 


lieutenant with supervisory responsibilities allegedly engaged in this conduct is further cause for 


concern. 


 


This incident is also consistent with a pattern of suspicionless, legally unsupportable 


stops we found documented in FPD’s records, described by FPD as “ped checks” or “pedestrian 


checks.”  Though at times officers use the term to refer to reasonable-suspicion-based pedestrian 


stops, or “Terry stops,” they often use it when stopping a person with no objective, articulable 


suspicion.  For example, one night in December 2013, officers went out and “ped. checked those 


wandering around” in Ferguson’s apartment complexes.  In another case, officers responded to a 


call about a man selling drugs by stopping a group of six African-American youths who, due to 


their numbers, did not match the facts of the call.  The youths were “detained and ped checked.”  


Officers invoke the term “ped check” as though it has some unique constitutional legitimacy.  It 


does not.  Officers may not detain a person, even briefly, without articulable reasonable 


suspicion.  Terry, 392 U.S. at 21.  To the extent that the words “ped check” suggest otherwise, 


the terminology alone is dangerous because it threatens to confuse officers’ understanding of the 


law.  Moreover, because FPD does not track or analyze pedestrian Terry stops—whether termed 


“ped checks” or something else—in any reliable way, they are especially susceptible to 


discriminatory or otherwise unlawful use. 


 


As with its pattern of unconstitutional stops, FPD routinely makes arrests without 


probable cause.  Frequently, officers arrest people for conduct that plainly does not meet the 


elements of the cited offense.  For example, in November 2013, an officer approached five 


African-American young people listening to music in a car.  Claiming to have smelled 


marijuana, the officer placed them under arrest for disorderly conduct based on their “gathering 


in a group for the purposes of committing illegal activity.”  The young people were detained and 


charged—some taken to jail, others delivered to their parents—despite the officer finding no 


marijuana, even after conducting an inventory search of the car.  Similarly, in February 2012, an 


officer wrote an arrest notification ticket for Peace Disturbance for “loud music” coming from a 


car.  The arrest ticket appears unlawful as the officer did not assert, and there is no other 


indication, that a third party was disturbed by the music—an element of the offense.  See 


Ferguson Mun. Code § 29-82 (prohibiting certain conduct that “unreasonably and knowingly 


disturbs or alarms another person or persons”).  Nonetheless, a supervisor approved it.  These 


warrantless arrests violated the Fourth Amendment because they were not based on probable 


cause.  See Virginia v. Moore, 553 U.S. 164, 173 (2008). 


 


While the record demonstrates a pattern of stops that are improper from the beginning, it 


also exposes encounters that start as constitutionally defensible but quickly cross the line.  For 


example, in the summer of 2012, an officer detained a 32-year-old African-American man who 
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was sitting in his car cooling off after playing basketball.  The officer arguably had grounds to 


stop and question the man, since his windows appeared more deeply tinted than permitted under 


Ferguson’s code.  Without cause, the officer went on to accuse the man of being a pedophile, 


prohibit the man from using his cell phone, order the man out of his car for a pat-down despite 


having no reason to believe he was armed, and ask to search his car.  When the man refused, 


citing his constitutional rights, the officer reportedly pointed a gun at his head, and arrested him.  


The officer charged the man with eight different counts, including making a false declaration for 


initially providing the short form of his first name (e.g., “Mike” instead of “Michael”) and an 


address that, although legitimate, differed from the one on his license.  The officer also charged 


the man both with having an expired operator’s license, and with having no operator’s license in 


possession.  The man told us he lost his job as a contractor with the federal government as a 


result of the charges. 


b. FPD Officers Routinely Abuse the “Failure to Comply” Charge 


One area of FPD activity deserves special attention for its frequency of Fourth 


Amendment violations:  enforcement of Ferguson’s Failure to Comply municipal ordinance.
14


  


Ferguson Mun. Code § 29-16.  Officers rely heavily on this charge to arrest individuals who do 


not do what they ask, even when refusal is not a crime.  The offense is typically charged under 


one of two subsections.  One subsection prohibits disobeying a lawful order in a way that hinders 


an officer’s duties, § 29-16(1); the other requires individuals to identify themselves, § 29-16(2).  


FPD engages in a pattern of unconstitutional enforcement with respect to both, resulting in many 


unlawful arrests. 


i. Improper Enforcement of Code Provision Prohibiting Disobeying a 


Lawful Order 


Officers frequently arrest individuals under Section 29-16(1) on facts that do not meet the 


provision’s elements.  Section 29-16(1) makes it unlawful to “[f]ail to comply with the lawful 


order or request of a police officer in the discharge of the officer’s official duties where such 


failure interfered with, obstructed or hindered the officer in the performance of such duties.”  


Many cases initiated under this provision begin with an officer ordering an individual to stop 


despite lacking objective indicia that the individual is engaged in wrongdoing.  The order to stop 


is not a “lawful order” under those circumstances because the officer lacks reasonable suspicion 


that criminal activity is afoot.  See United States v. Brignoni-Ponce, 422 U.S. 873, 882-83 


(1975); United States v. Jones, 606 F.3d 964, 967-68 (8th Cir. 2010).  Nonetheless, when 


individuals do not stop in those situations, FPD officers treat that conduct as a failure to comply 


with a lawful order, and make arrests.  Such arrests violate the Fourth Amendment because they 


are not based on probable cause that the crime of Failure to Comply has been committed.  


Dunaway v. New York, 442 U.S. 200, 208 (1979).   


 


 FPD officers apply Section 29-16(1) remarkably broadly.  In an incident from August 


2010, an officer broke up an altercation between two minors and sent them back to their homes.  


The officer ordered one to stay inside her residence and the other not to return to the first’s 


                                                 
14


  FPD officers are not consistent in how they label this charge in their reports.  They refer to violations of Section 


29-16 as both “Failure to Comply” and “Failure to Obey.”  This report refers to all violations of this code provision 


as “Failure to Comply.” 







 


20 


 


residence.  Later that day, the two minors again engaged in an altercation outside the first 


minor’s residence.  The officer arrested both for Failure to Comply with the earlier orders.  But 


Section 29-16(1) does not confer on officers the power to confine people to their homes or keep 


them away from certain places based solely on their verbal orders.  At any rate, the facts of this 


incident do not satisfy the statute for another reason:  there was no evidence that the failure to 


comply “interfered with, obstructed or hindered the officer in the performance” of official duties.  


§ 29-16(1).  The officer’s arrest of the two minors for Failure to Comply without probable cause 


of all elements of the offense violated the Fourth Amendment.   


ii. Improper Enforcement of Code Provision Requiring Individuals to 


Identify Themselves to a Police Officer  


 FPD’s charging under Section 29-16(2) also violates the Constitution.  Section 29-16(2) 


makes it unlawful to “[f]ail to give information requested by a police officer in the discharge of 


his/her official duties relating to the identity of such person.”  This provision, a type of “stop-


and-identify” law, is likely unconstitutional under the void-for-vagueness doctrine.  It is also 


unconstitutional as typically applied by FPD. 


 


 As the Supreme Court has explained, the void-for-vagueness doctrine “requires that a 


penal statute define the criminal offense with sufficient definiteness that ordinary people can 


understand what conduct is prohibited and in a manner that does not encourage arbitrary and 


discriminatory enforcement.”  Kolender v. Lawson, 461 U.S. 352, 357 (1983).  In Kolender, the 


Supreme Court invalidated a California stop-and-identify law as unconstitutionally vague 


because its requirement that detained persons give officers “credible and reliable” identification 


provided no standard for what a suspect must do to comply with it.  Instead, the law “vest[ed] 


complete discretion in the hands of the police” to determine whether a person had provided 


sufficient identity information, which created a “potential for arbitrarily suppressing First 


Amendment liberties” and “the constitutional right to freedom of movement.”  Id. at 358.  The 


Eighth Circuit has applied the doctrine numerous times.  In Fields v. City of Omaha, 810 F.2d 


830 (8th Cir. 1987), the court struck down a city ordinance that required a person to “identify 


himself” because it did not make definite what would suffice for identification and thereby 


provided no “standard to guide the police officer’s discretionary assessment” or “prevent 


arbitrary and discriminatory law enforcement.”  Id. at 833-34; see also Stahl v. City of St. Louis, 


687 F.3d 1038, 1040 (8th Cir. 2012) (holding that an ordinance prohibiting conduct that would 


impede traffic was unconstitutionally vague under the Due Process Clause because it “may fail to 


provide the kind of notice that will enable ordinary people to understand what conduct it 


prohibits”) (internal quotation marks omitted). 


 


 Under these binding precedents, Ferguson’s stop-and-identify law appears to be 


unconstitutionally vague because the term “information . . . relating to the identity of such 


person” in Section 29-16(2) is not defined.  Neither the ordinance nor any court has narrowed 


that language.  Cf. Hiibel v. Sixth Judicial Dist. Ct. of Nevada, 542 U.S. 177, 188-89 (2004) 


(upholding stop-and-identify law that was construed by the state supreme court to require only 


that a suspect provide his name).  As a consequence, the average person has no understanding of 


precisely how much identity information, and what kind, he or she must provide when an FPD 


officer demands it; nor do officers.  Indeed, we are aware of several people who were asked to 


provide their Social Security numbers, including one man who was arrested after refusing to do 
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so.  Given that the ordinance appears to lend itself to such arbitrary enforcement, Section 29-


16(2) is likely unconstitutional on its face.
15


 


 


Even apart from the facial unconstitutionality of the statute, the evidence is clear that 


FPD’s enforcement of Section 29-16(2) is unconstitutional in its application.  Stop-and-identify 


laws stand in tension with the Supreme Court’s admonition that a person approached by a police 


officer “need not answer any question put to him; indeed, he may decline to listen to the 


questions at all and may go on his way.”  Florida v. Royer, 460 U.S. 491, 497-98 (1983).  For 


this reason, the Court has held that an officer cannot require a person to identify herself unless 


the officer first has reasonable suspicion to initiate the stop.  See Brown v. Texas, 443 U.S. 47, 


52-53 (1979) (holding that the application of a Texas statute that criminalized refusal to provide 


a name and address to a peace officer violated the Fourth Amendment where the officer lacked 


reasonable suspicion of criminal activity); see also Hiibel, 542 U.S. at 184 (deeming the 


reasonable suspicion requirement a “constitutional limitation[]” on stop-and-identify statutes).  


FPD officers, however, routinely arrest individuals under Section 29-16(2) for failure to identify 


themselves despite lacking reasonable suspicion to stop them in the first place. 


 


 For example, in an October 2011 incident, an officer arrested two sisters who were 


backing their car into their driveway.  The officer claimed that the car had been idling in the 


middle of the street, warranting investigation, while the women claim they had pulled up outside 


their home to drop someone off when the officer arrived.  In any case, the officer arrested one 


sister for failing to provide her identification when requested.  He arrested the other sister for 


getting out of the car after being ordered to stay inside.  The two sisters spent the next three 


hours in jail.  In a similar incident from December 2011, police officers approached two people 


sitting in a car on a public street and asked the driver for identification.  When the driver balked, 


insisting that he was on a public street and should not have to answer questions, the officers 


ordered him out of the car and ultimately charged him with Failure to Comply.   


 


 In another case, from March 2013, officers responded to the police station to take custody 


of a person wanted on a state warrant.  When they arrived, they encountered a different man—


not the subject of the warrant—who happened to be leaving the station.  Having nothing to 


connect the man to the warrant subject, other than his presence at the station, the officers 


nonetheless stopped him and asked that he identify himself.  The man asserted his rights, asking 


the officers “Why do you need to know?” and declining to be frisked.  When the man then 


extended his identification toward the officers, at their request, the officers interpreted his hand 


motion as an attempted assault and took him to the ground.  Without articulating reasonable 


suspicion or any other justification for the initial detention, the officers arrested the man on two 


counts of Failure to Comply and two counts of Resisting Arrest.    


 


 In our conversations with FPD officers, one officer admitted that when he conducts a 


traffic stop, he asks for identification from all passengers as a matter of course.  If any refuses, he 


considers that to be “furtive and aggressive” conduct and cites—and typically arrests—the 


                                                 
15


  Other broad quality-of-life ordinances in the Ferguson municipal code, such as the disorderly conduct provision, 


may also be vulnerable to attack as unconstitutionally vague or overbroad.  See Ferguson Mun. Code § 29-94 


(defining disorderly conduct to include the conduct of “[a]ny person, while in a public place, who utters in a loud, 


abusive or threatening manner, any obscene words, epithets or similar abusive language”) (emphasis added). 
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person for Failure to Comply.  The officer thus acknowledged that he regularly exceeds his 


authority under the Fourth Amendment by arresting passengers who refuse, as is their right, to 


provide identification.  See Hiibel, 542 U.S. at 188 (“[A]n officer may not arrest a suspect for 


failure to identify himself if the request for identification is not reasonably related to the 


circumstances justifying the stop.”); Stufflebeam v. Harris, 521 F.3d 884, 887-88 (8th Cir. 2008) 


(holding that the arrest of a passenger for failure to identify himself during a traffic stop violated 


the Fourth Amendment where the passenger was not suspected of other criminal activity and his 


identification was not needed for officer safety).  Further, the officer told us that he was trained 


to arrest for this violation.  


 


 Good supervision would correct improper arrests by an officer before they became 


routine.  But in Ferguson, the same dynamics that lead officers to make unlawful stops and 


arrests cause supervisors to conduct only perfunctory review of officers’ actions—when they 


conduct any review at all.  FPD supervisors are more concerned with the number of citations and 


arrests officers produce than whether those citations and arrests are lawful or promote public 


safety.  Internal communications among command staff reveal that FPD for years has failed to 


ensure even that officers write their reports and first-line supervisors approve them.  In 2010, a 


senior police official complained to supervisors that every week reports go unwritten, and 


hundreds of reports remain unapproved.  “It is time for you to hold your officers accountable,” 


he urged them.  In 2014, the official had the same complaint, remarking on 600 reports that had 


not been approved over a six-month period.  Another supervisor remarked that coding errors in 


the new records management system is set up “to hide, do away with, or just forget reports,” 


creating a heavy administrative burden for supervisors who discover incomplete reports months 


after they are created.  In practice, not all arrests are given incident numbers, meaning 


supervisors may never know to review them.  These systemic deficiencies in oversight are 


consistent with an approach to law enforcement in which productivity and revenue generation, 


rather than lawful policing, are the priority.  Thus, even as commanders exhort line supervisors 


to more closely supervise officer activity, they perpetuate the dynamics that discourage 


meaningful supervision.   


c. FPD’s Use of a Police-run “Wanted” System Circumvents Judicial Review 


and Poses the Risk of Abuse 


FPD and other law enforcement agencies in St. Louis County use a system of “wanteds” 


or “stop orders” as a substitute for seeking judicial approval for an arrest warrant.  When officers 


believe a person has committed a crime but are not able to immediately locate that person, they 


can enter a “wanted” into the statewide law enforcement database, indicating to all other law 


enforcement agencies that the person should be arrested if located.  While wanteds are supposed 


to be based on probable cause, see FPD General Order 424.01, they operate as an end-run around 


the judicial system.  Instead of swearing out a warrant and seeking judicial authorization from a 


neutral and detached magistrate, officers make the probable cause determination themselves and 


circumvent the courts.  Officers use wanteds for serious state-level crimes and minor code 


violations alike, including traffic offenses.  


 


FPD command staff express support for the wanted system, extolling the benefits of 


being able to immediately designate a person for detention.  But this expedience carries 


constitutional risks.  If officers enter wanteds into the system on less than probable cause, then 
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the subsequent arrest would violate the Fourth Amendment.  Our interviews with command staff 


and officers indicate that officers do not clearly understand the legal authority necessary to issue 


a wanted.  For example, one veteran officer told us he will put out a wanted “if I do not have 


enough probable cause to arrest you.”  He gave the example of investigating a car theft.  Upon 


identifying a suspect, he would put that suspect into the system as wanted “because we do not 


have probable cause that he stole the vehicle.”  Reflecting the muddled analysis officers may 


employ when deciding whether to issue a wanted, this officer concluded, “you have to have 


reasonable suspicion and some probable cause to put out a wanted.” 


 


At times, FPD officers use wanteds not merely in spite of a lack of probable cause, but 


because they lack probable cause.  In December 2014, a Ferguson detective investigating a 


shooting emailed a county prosecutor to see if a warrant for a suspect could be obtained, since “a 


lot of state agencies won’t act on a wanted.”  The prosecutor responded stating that although 


“[c]hances are” the crime was committed by the suspect, “we just don’t have enough for a 


warrant right now.”  The detective responded that he would enter a wanted.   


 


There is evidence that the use of wanteds has resulted in numerous unconstitutional 


arrests in Ferguson.  Internal communications reveal problems with FPD officers arresting 


individuals on wanteds without first confirming that the wanteds are still valid.  In 2010, for 


instance, an FPD supervisor wrote that “[a]s of late we have had subjects arrested that were 


wanted for other agencies brought in without being verified first.  You guessed it, come to find 


out they were no longer wanted by the agencies and had to be released.”  The same supervisor 


told us that in 2014 he cleared hundreds of invalid wanteds from the system, some of them over 


ten years old, suggesting that invalid wanteds have been an ongoing problem.   


 


Wanteds can also be imprecise, leading officers to arrest in violation of the Fourth 


Amendment.  For example, in June 2011, officers arrested a man at gunpoint because the car he 


was driving had an active wanted “on the vehicle and its occupants” in connection with an 


alleged theft.  In fact, the theft was alleged to have been committed by the man’s brother.  


Nonetheless, according to FPD’s files, the man was arrested solely on the basis of the wanted. 


 


This system creates the risk that wanteds could be used improperly to develop evidence 


necessary for arrest rather than to secure a person against whom probable cause already exists.  


Several officers described wanteds as an investigatory tool.  According to Chief Jackson, “a 


wanted allows us to get a suspect in for booking and potential interrogation.”  One purpose, he 


said, is “to conduct an interview of that person.”  While it is perfectly legitimate for officers to 


try to obtain statements from persons lawfully detained, it is unconstitutional for them to jail 


individuals on less than probable cause for that purpose.  Dunaway, 442 U.S. at 216.  One senior 


supervisor acknowledged that wanteds could be abused.  He agreed that the potential exists, for 


example, for an officer to pressure a subject into speaking voluntarily to avoid being arrested.  


These are risks that the judicially-reviewed warrant process is meant to avoid. 


 


 Compounding our concern is the minimal training and supervision provided on when to 


issue a wanted, and the lack of any meaningful oversight to detect and respond to improperly 


issued wanteds.  Some officers told us that they may have heard about wanteds in the training 


academy.  Others said that they received no formal training on wanteds and learned about them 
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from their field training officers.  As for supervision, officers are supposed to get authorization 


from their supervisors before entering a wanted into a law enforcement database.  They 


purportedly do this by providing the factual basis for probable cause to their supervisors, orally 


or in their written reports.  However, several supervisors and officers we spoke with 


acknowledged that this supervisory review routinely does not happen.  Further, the supervisors 


we interviewed told us that they had never declined to authorize a wanted.   


 


Finally, a Missouri appellate court has highlighted the constitutional risks of relying on a 


wanted as the basis for an arrest.  In State v. Carroll, 745 S.W.2d 156 (Mo. Ct. App. 1987), the 


court held that a robbery suspect was arrested without probable cause when Ferguson and St. 


Louis police officers picked him up on a wanted for leaving the scene of an accident.  Id. at 158.  


The officers then interrogated him three times at two different police stations, and he eventually 


made incriminating statements.  Despite the existence of a wanted, the court deemed the initial 


arrest unconstitutional because “[t]he record . . . fail[ed] to show any facts known to the police at 


the time of the arrest to support a reasonable belief that defendant had committed a crime.”  Id.  


Carroll highlights the fact that wanteds do not confer an authority equal to a judicial arrest 


warrant.  Rather, the Carroll court’s holding suggests that wanteds may be of unknown 


reliability and thus insufficient to permit custodial detention under the Fourth Amendment.  See 


also Steven J. Mulroy, “Hold” On:  The Remarkably Resilient, Constitutionally Dubious 48-


Hour Hold, 63 Case W. Res. L. Rev. 815, 823, 842-45 (2013) (observing that one problem with 


police “holds” is that, although they require probable cause, “in practice they often lack it”).    


 


We received complaints from FPD officers that the County prosecutor’s office is too 


restrictive in granting warrant requests, and that this has necessitated the wanted practice.  This 


investigation did not determine whether the St. Louis County prosecutor is overly restrictive or 


appropriately cautious in granting warrant requests.  What is clear, however, is that current FPD 


practices have resulted in wanteds being issued and executed without legal basis.     


2. FPD Engages in a Pattern of First Amendment Violations 


FPD’s approach to enforcement results in violations of individuals’ First Amendment 


rights.  FPD arrests people for a variety of protected conduct:  people are punished for talking 


back to officers, recording public police activities, and lawfully protesting perceived injustices. 


 


Under the Constitution, what a person says generally should not determine whether he or 


she is jailed.  Police officers cannot constitutionally make arrest decisions based on individuals’ 


verbal expressions of disrespect for law enforcement, including use of foul language.  Buffkins v. 


City of Omaha, 922 F.2d 465, 472 (8th Cir. 1990) (holding that officers violated the Constitution 


when they arrested a woman for disorderly conduct after she called one an “asshole,” especially 


since “police officers are expected to exercise greater restraint in their response than the average 


citizen”); Copeland v. Locke, 613 F.3d 875, 880 (8th Cir. 2010) (holding that the First 


Amendment prohibited a police chief from arresting an individual who pointed at him and told 


him “move the f*****g car,” even if the comment momentarily distracted the chief from a 


routine traffic stop); Gorra v. Hanson, 880 F.2d 95, 100 (8th Cir. 1989) (holding that arresting a 


person in retaliation for making a statement “constitutes obvious infringement” of the First 


Amendment).  As the Supreme Court has held, “the First Amendment protects a significant 
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amount of verbal criticism and challenge directed at police officers.”  City of Houston, Tex. v. 


Hill, 482 U.S. 451, 461 (1987) (striking down as unconstitutionally overbroad a local ordinance 


that criminalized interference with police by speech). 


 


In Ferguson, however, officers frequently make enforcement decisions based on what 


subjects say, or how they say it.  Just as officers reflexively resort to arrest immediately upon 


noncompliance with their orders, whether lawful or not, they are quick to overreact to challenges 


and verbal slights.  These incidents—sometimes called “contempt of cop” cases—are propelled 


by officers’ belief that arrest is an appropriate response to disrespect.  These arrests are typically 


charged as a Failure to Comply, Disorderly Conduct, Interference with Officer, or Resisting 


Arrest.   


 


For example, in July 2012, a police officer arrested a business owner on charges of 


Interfering in Police Business and Misuse of 911 because she objected to the officer’s detention 


of her employee.  The officer had stopped the employee for “walking unsafely in the street” as he 


returned to work from the bank.  According to FPD records, the owner “became verbally 


involved,” came out of her shop three times after being asked to stay inside, and called 911 to 


complain to the Police Chief.  The officer characterized her protestations as interference and 


arrested her inside her shop.
16


  The arrest violated the First Amendment, which “does not allow 


such speech to be made a crime.”  Hill, 482 U.S. at 462.  Indeed, the officer’s decision to arrest 


the woman after she tried to contact the Police Chief suggests that he may have been retaliating 


against her for reporting his conduct. 


 


Officers in Ferguson also use their arrest power to retaliate against individuals for using 


language that, while disrespectful, is protected by the Constitution.  For example, one afternoon 


in September 2012, an officer stopped a 20-year-old African-American man for dancing in the 


middle of a residential street.  The officer obtained the man’s identification and ran his name for 


warrants.  Finding none, he told the man he was free to go.  The man responded with profanities.  


When the officer told him to watch his language and reminded him that he was not being 


arrested, the man continued using profanity and was arrested for Manner of Walking in 


Roadway.   


  


In February 2014, officers responded to a group of African-American teenage girls “play 


fighting” (in the words of the officer) in an intersection after school.  When one of the 


schoolgirls gave the middle finger to a white witness who had called the police, an officer 


ordered her over to him.  One of the girl’s friends accompanied her.  Though the friend had the 


right to be present and observe the situation—indeed, the offense reports include no facts 


suggesting a safety concern posed by her presence—the officers ordered her to leave and then 


attempted to arrest her when she refused.  Officers used force to arrest the friend as she pulled 


away.  When the first girl grabbed an officer’s shoulder, they used force to arrest her, as well.  


                                                 
16


  The ordinance on interfering with arrest, detention, or stop, Ferguson Mun. Code § 29-17, does not actually 


permit arrest unless the subject uses or threatens violence, which did not occur here.  Another code provision the 


officer may have relied on, § 29-19, is likely unconstitutionally overbroad because it prohibits obstruction of 


government operations “in any manner whatsoever.”  See Hill, 482 U.S. at 455, 462, 466 (invalidating ordinance 


that made it unlawful to “in any manner oppose, molest, abuse, or interrupt any policeman in the execution of his 


duty”). 
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Officers charged the two teenagers with a variety of offenses, including:  Disorderly Conduct for 


giving the middle finger and using obscenities; Manner of Walking for being in the street; 


Failure to Comply for staying to observe; Interference with Officer; Assault on a Law 


Enforcement Officer; and Endangering the Welfare of a Child (themselves and their 


schoolmates) by resisting arrest and being involved in disorderly conduct.  This incident 


underscores how officers’ unlawful response to activity protected by the First Amendment can 


quickly escalate to physical resistance, resulting in additional force, additional charges, and 


increasing the risk of injury to officers and members of the public alike. 


 


These accounts are drawn entirely from officers’ own descriptions, recorded in offense 


reports.  That FPD officers believe criticism and insolence are grounds for arrest, and that 


supervisors have condoned such unconstitutional policing, reflects intolerance for even lawful 


opposition to the exercise of police authority.  These arrests also reflect that, in FPD, many 


officers have no tools for de-escalating emotionally charged scenes, even though the ability of a 


police officer to bring calm to a situation is a core policing skill. 


 


FPD officers also routinely infringe on the public’s First Amendment rights by 


preventing people from recording their activities.  The First Amendment “prohibit[s] the 


government from limiting the stock of information from which members of the public may 


draw.”  First Nat’l Bank v. Belloti, 435 U.S. 765, 783 (1978).  Applying this principle, the 


federal courts of appeal have held that the First Amendment “unambiguously” establishes a 


constitutional right to videotape police activities.  Glik v. Cunniffe, 655 F.3d 78, 82 (1st Cir. 


2011); see also ACLU v. Alvarez, 679 F.3d 583, 600 (7th Cir. 2012) (issuing a preliminary 


injunction against the use of a state eavesdropping statute to prevent the recording of public 


police activities); Fordyce v. City of Seattle, 55 F.3d 436, 439 (9th Cir. 1995) (recognizing a First 


Amendment right to film police carrying out their public duties); Smith v. City of Cumming, 212 


F.3d 1332, 1333 (11th Cir. 2000) (recognizing a First Amendment right “to photograph or 


videotape police conduct”).  Indeed, as the ability to record police activity has become more 


widespread, the role it can play in capturing questionable police activity, and ensuring that the 


activity is investigated and subject to broad public debate, has become clear.  Protecting civilian 


recording of police activity is thus at the core of speech the First Amendment is intended to 


protect.  Cf. Branzburg v. Hayes, 408 U.S. 665, 681 (1972) (First Amendment protects “news 


gathering”); Mills v. Alabama, 384 U.S. 214, 218 (1966) (news gathering enhances “free 


discussion of governmental affairs”).  “In a democracy, public officials have no general privilege 


to avoid publicity and embarrassment by preventing public scrutiny of their actions.”  Walker v. 


City of Pine Bluff, 414 F.3d 989, 992 (8th Cir. 2005).   


 


In Ferguson, however, officers claim without any factual support that the use of camera 


phones endangers officer safety.  Sometimes, officers offer no rationale at all.  Our conversations 


with community members and review of FPD records found numerous violations of the right to 


record police activity.  In May 2014, an officer pulled over an African-American woman who 


was driving with her two sons.  During the traffic stop, the woman’s 16-year-old son began 


recording with his cell phone.  The officer ordered him to put down the phone and refrain from 


using it for the remainder of the stop.  The officer claimed this was “for safety reasons.”  The 


situation escalated, apparently due to the officer’s rudeness and the woman’s response.  


According to the 16 year old, he began recording again, leading the officer to wrestle the phone 
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from him.  Additional officers arrived and used force to arrest all three civilians under disputed 


circumstances that could have been clarified by a video recording.  


 


In June 2014, an African-American couple who had taken their children to play at the 


park allowed their small children to urinate in the bushes next to their parked car.  An officer 


stopped them, threatened to cite them for allowing the children to “expose themselves,” and 


checked the father for warrants.  When the mother asked if the officer had to detain the father in 


front of the children, the officer turned to the father and said, “you’re going to jail because your 


wife keeps running her mouth.”  The mother then began recording the officer on her cell phone.  


The officer became irate, declaring, “you don’t videotape me!”  As the officer drove away with 


the father in custody for “parental neglect,” the mother drove after them, continuing to record.  


The officer then pulled over and arrested her for traffic violations.  When the father asked the 


officer to show mercy, he responded, “no more mercy, since she wanted to videotape,” and 


declared “nobody videotapes me.”  The officer then took the phone, which the couple’s daughter 


was holding.  After posting bond, the couple found that the video had been deleted.   


 


A month later, the same officer pulled over a truck hauling a trailer that did not have 


operating tail lights.  The officer asked for identification from all three people inside, including a 


54-year-old white man in the passenger seat who asked why.  “You have to have a reason.  This 


is a violation of my Fourth Amendment rights,” he asserted.  The officer, who characterized the 


man’s reaction as “suspicious,” responded, “the reason is, if you don’t hand it to me, I’ll arrest 


you.”  The man provided his identification.  The officer then asked the man to move his cell 


phone from his lap to the dashboard, “for my safety.”  The man said, “okay, but I’m going to 


record this.”  Due to nervousness, he could not open the recording application and quickly placed 


the phone on the dash.  The officer then announced that the man was under arrest for Failure to 


Comply.  At the end of the traffic stop, the officer gave the driver a traffic citation, indicated at 


the other man, and said, “you’re getting this ticket because of him.”  Upon bringing that man to 


the jail, someone asked the officer what offense the man had committed.  The officer responded, 


“he’s one of those guys who watches CNBC too much about his rights.”  The man did not say 


anything else, fearing what else the officer might be capable of doing.  He later told us, “I never 


dreamed I could end up in jail for this.  I’m scared of driving through Ferguson now.” 


  


The Ferguson Police Department’s infringement of individuals’ freedom of speech and 


right to record has been highlighted in recent months in the context of large-scale public protest.  


In November 2014, a federal judge entered a consent order prohibiting Ferguson officers from 


interfering with individuals’ rights to lawfully and peacefully record public police activities.  


That same month, the City settled another suit alleging that it had abused its loitering ordinance, 


Mun. Code § 29-89, to arrest people who were protesting peacefully on public sidewalks.          


 


Despite these lawsuits, it appears that FPD continues to interfere with individuals’ rights 


to protest and record police activities.  On February 9, 2015, several individuals were protesting 


outside the Ferguson police station on the six-month anniversary of Michael Brown’s death.  


According to protesters, and consistent with several video recordings from that evening, the 


protesters stood peacefully in the police department’s parking lot, on the sidewalks in front of it, 


and across the street.  Video footage shows that two FPD vehicles abruptly accelerated from the 


police parking lot into the street.  An officer announced, “everybody here’s going to jail,” 
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causing the protesters to run.  Video shows that as one man recorded the police arresting others, 


he was arrested for interfering with police action.  Officers pushed him to the ground, began 


handcuffing him, and announced, “stop resisting or you’re going to get tased.”  It appears from 


the video, however, that the man was neither interfering nor resisting.  A protester in a 


wheelchair who was live streaming the protest was also arrested.  Another officer moved several 


people with cameras away from the scene of the arrests, warning them against interfering and 


urging them to back up or else be arrested for Failure to Obey.  The sergeant shouted at those 


filming that they would be arrested for Manner of Walking if they did not back away out of the 


street, even though it appears from the video recordings that the protesters and those recording 


were on the sidewalk at most, if not all, times.  Six people were arrested during this incident.  It 


appears that officers’ escalation of this incident was unnecessary and in response to derogatory 


comments written in chalk on the FPD parking lot asphalt and on a police vehicle. 


 


FPD’s suppression of speech reflects a police culture that relies on the exercise of police 


power—however unlawful—to stifle unwelcome criticism.  Recording police activity and 


engaging in public protest are fundamentally democratic enterprises because they provide a 


check on those “who are granted substantial discretion that may be misused to deprive 


individuals of their liberties.”  Glik, 655 F.3d at 82.  Even profane backtalk can be a form of 


dissent against perceived misconduct.  In the words of the Supreme Court, “[t]he freedom of 


individuals verbally to oppose or challenge police action without thereby risking arrest is one of 


the principal characteristics by which we distinguish a free nation from a police state.”  Hill, 482 


U.S. at 463.  Ideally, officers would not encounter verbal abuse.  Communities would encourage 


mutual respect, and the police would likewise exhibit respect by treating people with dignity.  


But, particularly where officers engage in unconstitutional policing, they only exacerbate 


community opposition by quelling speech. 


3. FPD Engages in a Pattern of Excessive Force in Violation of the Fourth 


Amendment 


FPD engages in a pattern of excessive force in violation of the Fourth Amendment.  


Many officers are quick to escalate encounters with subjects they perceive to be disobeying their 


orders or resisting arrest.  They have come to rely on ECWs, specifically Tasers®, where less 


force—or no force at all—would do.  They also release canines on unarmed subjects 


unreasonably and before attempting to use force less likely to cause injury.  Some incidents of 


excessive force result from stops or arrests that have no basis in law.  Others are punitive and 


retaliatory.  In addition, FPD records suggest a tendency to use unnecessary force against 


vulnerable groups such as people with mental health conditions or cognitive disabilities, and 


juvenile students.  Furthermore, as discussed in greater detail in Part III.C. of this report, 


Ferguson’s pattern of using excessive force disproportionately harms African-American 


members of the community.  The overwhelming majority of force—almost 90%—is used against 


African Americans.   


 


The use of excessive force by a law enforcement officer violates the Fourth Amendment.  


Graham v. Conner, 490 U.S. 386, 394 (1989); Atkinson v. City of Mountain View, Mo., 709 F.3d 


1201, 1207-09 (8th Cir. 2013).  The constitutionality of an officer’s use of force depends on 


whether the officer’s conduct was “‘objectively reasonable’ in light of the facts and 
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circumstances,” which must be assessed “from the perspective of a reasonable officer on the 


scene, rather than with the 20/20 vision of hindsight.”  Graham, 490 U.S. at 396.  Relevant 


considerations include “the severity of the crime at issue, whether the suspect poses an 


immediate threat to the safety of the officers or others, and whether he is actively resisting arrest 


or attempting to evade arrest by flight.”  Id.; Johnson v. Caroll, 658 F.3d 819, 826 (8th Cir. 


2011).  


 


FPD also imposes limits on officers’ use of force through department policies.  The use-


of-force policy instituted by Chief Jackson in 2010 states that “force may not be resorted to 


unless other reasonable alternatives have been exhausted or would clearly be ineffective under a 


particular set of circumstances.”  FPD General Order 410.01.  The policy also sets out a use-of-


force continuum, indicating the force options permitted in different circumstances, depending on 


the level of resistance provided by a suspect.  FPD General Order 410.08. 


 


FPD’s stated practice is to maintain use-of-force investigation files for all situations in 


which officers use force.  We reviewed the entire set of force files provided by the department 


for the period of January 1, 2010 to September 8, 2014.
17


  Setting aside the killing of animals 


(e.g., dogs, injured deer) and three instances in which the subject of the use of force was not 


identified, FPD provided 151 files.  We also reviewed related documentation regarding canine 


deployments.  Our finding that FPD force is routinely unreasonable and sometimes clearly 


punitive is drawn largely from FPD’s documentation; that is, from officers’ own words.   


a. FPD’s Use of Electronic Control Weapons Is Unreasonable  


FPD’s pattern of excessive force includes using ECWs in a manner that is 


unconstitutional, abusive, and unsafe.  For example, in August 2010, a lieutenant used an ECW 


in drive-stun mode against an African-American woman in the Ferguson City Jail because she 


had refused to remove her bracelets.
18


  The lieutenant resorted to his ECW even though there 


were five officers present and the woman posed no physical threat.   


  


Similarly, in November 2013, a correctional officer fired an ECW at an African-


American woman’s chest because she would not follow his verbal commands to walk toward a 


cell.  The woman, who had been arrested for driving while intoxicated, had yelled an insulting 


remark at the officer, but her conduct amounted to verbal noncompliance or passive resistance at 


most.  Instead of attempting hand controls or seeking assistance from a state trooper who was 


also present, the correctional officer deployed the ECW because the woman was “not doing as 


she was told.”  When another FPD officer wrote up the formal incident report, the reporting 


officer wrote that the woman “approached [the correctional officer] in a threatening manner.”  


This “threatening manner” allegation appears nowhere in the statements of the correctional 


                                                 
17


  This set, however, did not include any substantive information on the August 9, 2014 shooting of Michael Brown 


by Officer Darren Wilson.  That incident is being separately investigated by the Criminal Section of the Civil Rights 


Division and the U.S. Attorney’s Office for the Eastern District of Missouri. 
18


  ECWs have two modes.  In dart mode, an officer fires a cartridge that sends two darts or prongs into a person’s 


body, penetrating the skin and delivering a jolt of electricity of a length determined by the officer.  In drive-stun 


mode, sometimes referred to as “pain compliance” mode, an officer presses the weapon directly against a person’s 


body, pulling the trigger to activate the electricity.  Many agencies strictly limit the use of ECWs in drive-stun mode 


because of the potential for abuse. 
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officer or witness trooper.  The woman was charged with Disorderly Conduct, and the 


correctional officer soon went on to become an officer with another law enforcement agency. 


 


These are not isolated incidents.  In September 2012, an officer drive-stunned an African-


American woman who he had placed in the back of his patrol car but who had stretched out her 


leg to block him from closing the door.  The woman was in handcuffs.  In May 2013, officers 


drive-stunned a handcuffed African-American man who verbally refused to get out of the back 


seat of a police car once it had arrived at the jail.  The man did not physically resist arrest or 


attempt to assault the officers.  According to the man, he was also punched in the face and head.  


That allegation was neither reported by the involved officers nor investigated by their supervisor, 


who dismissed it.   


 


FPD officers seem to regard ECWs as an all-purpose tool bearing no risk.  But an 


ECW—an electroshock weapon that disrupts a person’s muscle control, causing involuntary 


contractions—can indeed be harmful.  The Eighth Circuit Court of Appeals has observed that 


ECW-inflicted injuries are “sometimes severe and unexpected.”  LaCross v. City of Duluth, 713 


F.3d 1155, 1158 (8th Cir. 2013).  Electroshock “inflicts a painful and frightening blow, which 


temporarily paralyzes the large muscles of the body, rendering the victim helpless.”  Hickey v. 


Reeder, 12 F.3d 754, 757 (8th Cir. 1993).  Guidance produced by the United States Department 


of Justice, Office of Community Oriented Policing Services, and the Police Executive Research 


Forum in 2011 warns that ECWs are “‘less-lethal’ and not ‘nonlethal weapons’” and “have the 


potential to result in a fatal outcome.”  2011 Electronic Control Weapon Guidelines 12 (Police 


Executive Research Forum & U.S. Dep’t of Justice Office of Community Oriented Policing 


Services, Mar. 2011) (“2011 ECW Guidelines”). 


 


FPD officers’ swift, at times automatic, resort to using ECWs against individuals who 


typically have committed low-level crimes and who pose no immediate threat violates the 


Constitution.  As the Eighth Circuit held in 2011, an officer uses excessive force and violates 


clearly established Fourth Amendment law when he deploys an ECW against an individual 


whose crime was minor and who is not actively resisting, attempting to flee, or posing any 


imminent danger to others.  Brown v. City of Golden Valley, 574 F.3d 491, 497-99 (8th Cir. 


2011) (upholding the denial of a qualified immunity claim made by an officer who drive-stunned 


a woman on her arm for two or three seconds when she refused to hang up her phone despite 


being ordered to do so twice); cf. Hickey, 12 F.3d at 759 (finding that the use of a stun gun 


against a prisoner for refusing to sweep his cell violated the more deferential Eighth Amendment 


prohibition against cruel and unusual punishment).  Courts have found that even when a suspect 


resists but does so only minimally, the surrounding factors may render the use of an ECW 


objectively unreasonable.  See Mattos v. Agarano, 661 F.3d 433, 444-46, 448-51 (9th Cir. 2011) 


(en banc) (holding in two consolidated cases that minimal defensive resistance—including 


stiffening the body to inhibit being pulled from a car, and raising an arm in defense—does not 


render using an ECW reasonable where the offense was minor, the subject did not attempt to 


flee, and the subject posed no immediate threat to officers); Parker v. Gerrish, 547 F.3d 1, 9-11 


(1st Cir. 2008) (upholding a jury verdict of excessive use of force for an ECW use because the 


evidence supported a finding that the subject who had held his hands together was not actively 


resisting or posing an immediate threat); Casey v. City of Fed. Heights, 509 F.3d 1278, 1282-83 


(10th Cir. 2007) (holding that the use of an ECW was not objectively reasonable when the 
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subject pulled away from the officer but did not otherwise actively resist arrest, attempt to flee, 


or pose an immediate threat).   


 


Indeed, officers’ unreasonable ECW use violates FPD’s own policies.  The department 


prohibits the use of force unless reasonable alternatives have been exhausted or would clearly be 


ineffective.  FPD General Order 410.01.  A separate ECW policy describes the weapon as 


“designed to overcome active aggression or overt actions of assault.”  FPD General Order 


499.00.  The policy states that an ECW “will never be deployed punitively or for purposes of 


coercion.  It is to be used as a way of averting a potentially injurious or dangerous situation.”  


FPD General Order 499.04.  Despite the existence of clearly established Fourth Amendment case 


law and explicit departmental policies in this area, FPD officers routinely engage in the 


unreasonable use of ECWs, and supervisors routinely approve their conduct. 


 


It is in part FPD officers’ approach to policing that leads them to violate the Constitution 


and FPD’s own policies.  Officers across the country encounter drunkenness, passive defiance, 


and verbal challenges.  But in Ferguson, officers have not been trained or incentivized to use de-


escalation techniques to avoid or minimize force in these situations.  Instead, they respond with 


impatience, frustration, and disproportionate force.  FPD’s weak oversight of officer use of force, 


described in greater detail below, facilitates this abuse.  Officers should be required to view the 


ECW as one tool among many, and “a weapon of need, not a tool of convenience.”  2011 ECW 


Guidelines at 11.  Effective policing requires that officers not depend on ECWs, or any type of 


force, “at the expense of diminishing the fundamental skills of communicating with subjects and 


de-escalating tense encounters.”  Id. at 12.   


b. FPD’s Use of Canines on Low-level, Unarmed Offenders Is Unreasonable 


FPD engages in a pattern of deploying canines to bite individuals when the articulated 


facts do not justify this significant use of force.  The department’s own records demonstrate that, 


as with other types of force, canine officers use dogs out of proportion to the threat posed by the 


people they encounter, leaving serious puncture wounds to nonviolent offenders, some of them 


children.  Furthermore, in every canine bite incident for which racial information is available, the 


subject was African American.  This disparity, in combination with the decision to deploy 


canines in circumstances with a seemingly low objective threat, suggests that race may play an 


impermissible role in officers’ decisions to deploy canines. 


 


 FPD currently has four canines, each assigned to a particular canine officer.  Under FPD 


policy, canines are to be used to locate and apprehend “dangerous offenders.”  FPD General 


Order 498.00.  When offenders are hiding, the policy states, “handlers will not allow their K-9 to 


engage a suspect by biting if a lower level of force could reasonably be expected to control the 


suspect or allow for the apprehension.”  Id. at 498.06.  The policy also permits the use of a 


canine, however, when any crime—not just a felony or violent crime—has been committed.  Id. 


at 498.05.  This permissiveness, combined with the absence of meaningful supervisory review 


and an apparent tendency to overstate the threat based on race, has resulted in avoidable dog 


bites to low-level offenders when other means of control were available. 


 


In December 2011, officers deployed a canine to bite an unarmed 14-year-old African-


American boy who was waiting in an abandoned house for his friends.  Four officers, including a 







 


32 


 


canine officer, responded to the house mid-morning after a caller reported that people had gone 


inside.  Officers arrested one boy on the ground level.  Describing the offense as a burglary in 


progress even though the facts showed that the only plausible offense was trespassing, the canine 


officer’s report stated that the dog located a second boy hiding in a storage closet under the stairs 


in the basement.  The officer peeked into the space and saw the boy, who was 5’5” and 140 


pounds, curled up in a ball, hiding.  According to the officer, the boy would not show his hands 


despite being warned that the officer would use the dog.  The officer then deployed the dog, 


which bit the boy’s arm, causing puncture wounds. 


 


According to the boy, with whom we spoke, he never hid in a storage space and he never 


heard any police warnings.  He told us that he was waiting for his friends in the basement of the 


house, a vacant building where they would go when they skipped school.  The boy approached 


the stairs when he heard footsteps on the upper level, thinking his friends had arrived.  When he 


saw the dog at the top of the steps, he turned to run, but the dog quickly bit him on the ankle and 


then the thigh, causing him to fall to the floor.  The dog was about to bite his face or neck but 


instead got his left arm, which the boy had raised to protect himself.  FPD officers struck him 


while he was on the ground, one of them putting a boot on the side of his head.  He recalled the 


officers laughing about the incident afterward. 


 


The lack of sufficient documentation or a supervisory force investigation prevents us 


from resolving which version of events is more accurate.  However, even if the officer’s version 


of the force used were accurate, the use of the dog to bite the boy was unreasonable.  Though 


described as a felony, the facts as described by the officer, and the boy, indicate that this was a 


trespass—kids hanging out in a vacant building.  The officers had no factual predicate to believe 


the boy was armed.  The offense reports document no attempt to glean useful information about 


the second boy from the first, who was quickly arrested.  By the canine officer’s own account, he 


saw the boy in the closet and thus had the opportunity to assess the threat posed by this 5’5” 14 


year old.  Moreover, there were no exigent circumstances requiring apprehension by dog bite.  


Four officers were present and had control of the scene.  


 


There is a recurring pattern of officers claiming they had to use a canine to extract a 


suspect hiding in a closed space.  The frequency with which this particular rationale is used to 


justify dog bites, alongside the conclusory language in the reports, provides cause for concern.  


In December 2012, a 16-year-old African-American boy suspected of stealing a car fled from an 


officer, jumped several fences, and ran into a vacant house.  A second officer arrived with a 


canine, which reportedly located the suspect hiding in a closet.  Without providing a warning 


outside the closet, the officer opened the door and sent in the dog, which bit the suspect and 


dragged him out by the legs.  This force appears objectively unreasonable.  See Kuha v. City of 


Minnetonka, 365 F.3d 590, 598 (8th Cir. 2004), abrogated on other grounds by Szabla v. City of 


Brooklyn Park, Minn., 486 F.3d 385, 396 (8th Cir. 2007) (en banc) (holding that “a jury could 


find it objectively unreasonable to use a police dog trained in the bite and hold method without 


first giving the suspect a warning and opportunity for peaceful surrender”).  The first officer, 


who was also on the scene by this point, deployed his ECW against the suspect three times as the 


suspect struggled with the dog, which was still biting him.  The offense reports provide only 


minimal explanation for why apprehension by dog bite was necessary.  The pursuing officer 


claimed the suspect had “reached into the front section of his waist area,” but the report does not 
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say that he relayed this information to the canine officer, and no weapon was found.  Moreover, 


given the lack of a warning at the closet, the use of the dog and ECW at the same time, and the 


application of three ECW stuns in quick succession, the officers’ conduct raises the possibility 


that the force was applied in retaliation for leading officers on a chase.   


 


 In November 2013, an officer deployed a canine to bite and detain a fleeing subject even 


though the officer knew the suspect was unarmed.  The officer deemed the subject, an African-


American male who was walking down the street, suspicious because he appeared to walk away 


when he saw the officer.  The officer stopped him and frisked him, finding no weapons.  The 


officer then ran his name for warrants.  When the man heard the dispatcher say over the police 


radio that he had outstanding warrants—the report does not specify whether the warrants were 


for failing to appear in municipal court or to pay owed fines, or something more serious—he ran.  


The officer followed him and released his dog, which bit the man on both arms.  The officer’s 


supervisor found the force justified because the officer released the dog “fearing that the subject 


was armed,” even though the officer had already determined the man was unarmed.       


 


 As these incidents demonstrate, FPD officers’ use of canines to bite people is frequently 


unreasonable.  Officers command dogs to apprehend by biting even when multiple officers are 


present.  They make no attempt to slow situations down, creating time to resolve the situation 


with lesser force.  They appear to use canines not to counter a physical threat but to inflict 


punishment.  They act as if every offender has a gun, justifying their decisions based on what 


might be possible rather than what the facts indicate is likely.  Overall, FPD officers’ use of 


canines reflects a culture in which officers choose not to use the skills and tactics that could 


resolve a situation without injuries, and instead deploy tools and methods that are almost 


guaranteed to produce an injury of some type.  


 


FPD’s use of canines is part of its pattern of excessive force in violation of the Fourth 


Amendment.  In addition, FPD’s use of dog bites only against African-American subjects is 


evidence of discriminatory policing in violation of the Fourteenth Amendment and other federal 


laws. 


c. FPD’s Use of Force Is Sometimes Retaliatory and Punitive 


Many FPD uses of force appear entirely punitive.  Officers often use force in response to 


behavior that may be annoying or distasteful but does not pose a threat.  The punitive use of 


force by officers is unconstitutional and, in many cases, criminal.  See, e.g., Gibson v. County of 


Washoe, Nev., 290 F.3d 1175, 1197 (9th Cir. 2002) (“The Due Process clause protects pretrial 


detainees from the use of excessive force that amounts to punishment.”); see also 18 U.S.C. § 


242 (making willful deprivation of rights under color of law, such as by excessive force, a 


federal felony punishable by up to ten years in prison). 


 


We reviewed many incidents in which it appeared that FPD officers used force not to 


counter a physical threat but to inflict punishment.  The use of canines and ECWs, in particular, 


appear prone to such abuse by FPD.  In April 2013, for example, a correctional officer deployed 


an ECW against an African-American prisoner, delivering a five-second shock, because the man 


had urinated out of his cell onto the jail floor.  The correctional officer observed the man on his 


security camera feed inside the booking office.  When the officer came out, some of the urine hit 
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his pant leg and, he said, almost caused him to slip.  “Due to the possibility of contagion,” the 


correctional officer claimed, he deployed his ECW “to cease the assault.”  The ECW prongs, 


however, both struck the prisoner in the back.  The correctional officer’s claim that he deployed 


the ECW to stop the ongoing threat of urine is not credible, particularly given that the prisoner 


was in his locked cell with his back to the officer at the time the ECW was deployed.  Using less-


lethal force to counter urination, especially when done punitively as appears to be the case here, 


is unreasonable.  See Shumate v. Cleveland, 483 F. App’x 112, 114 (6th Cir. 2012) (affirming 


denial of summary judgment on an excessive-force claim against an officer who punched a 


handcuffed arrestee in response to being spit on, when the officer could have protected himself 


from further spitting by putting the arrestee in the back of a patrol car and closing the door).   


d. FPD Use of Force Often Results from Unlawful Arrest and Officer Escalation 


A defining aspect of FPD’s pattern of excessive force is the extent to which force results 


from unlawful stops and arrests, and from officer escalation of incidents.  Too often, officers 


overstep their authority by stopping individuals without reasonable suspicion and arresting 


without probable cause.  Officers frequently compound the harm by using excessive force to 


effect the unlawful police action.  Individuals encountering police under these circumstances are 


confused and surprised to find themselves being detained.  They decline to stop or try to walk 


away, believing it within their rights to do so.  They pull away incredulously, or respond with 


anger.  Officers tend to respond to these reactions with force. 


  


 In January 2013, a patrol sergeant stopped an African-American man after he saw the 


man talk to an individual in a truck and then walk away.  The sergeant detained the man, 


although he did not articulate any reasonable suspicion that criminal activity was afoot.  When 


the man declined to answer questions or submit to a frisk—which the sergeant sought to execute 


despite articulating no reason to believe the man was armed—the sergeant grabbed the man by 


the belt, drew his ECW, and ordered the man to comply.  The man crossed his arms and objected 


that he had not done anything wrong.  Video captured by the ECW’s built-in camera shows that 


the man made no aggressive movement toward the officer.  The sergeant fired the ECW, 


applying a five-second cycle of electricity and causing the man to fall to the ground.  The 


sergeant almost immediately applied the ECW again, which he later justified in his report by 


claiming that the man tried to stand up.  The video makes clear, however, that the man never 


tried to stand—he only writhed in pain on the ground.  The video also shows that the sergeant 


applied the ECW nearly continuously for 20 seconds, longer than represented in his report.  The 


man was charged with Failure to Comply and Resisting Arrest, but no independent criminal 


violation. 


 


 In a January 2014 incident, officers attempted to arrest a young African-American man 


for trespassing on his girlfriend’s grandparents’ property, even though the man had been invited 


into the home by the girlfriend.  According to officers, he resisted arrest, requiring several 


officers to subdue him.  Seven officers repeatedly struck and used their ECWs against the 


subject, who was 5’8” and 170 pounds.  The young man suffered head lacerations with 


significant bleeding.   


 


In the above examples, force resulted from temporary detentions or attempted arrests for 


which officers lacked legal authority.  Force at times appeared to be used as punishment for non-
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compliance with an order that lacked legal authority.  Even where FPD officers have legal 


grounds to stop or arrest, however, they frequently take actions that ratchet up tensions and 


needlessly escalate the situation to the point that they feel force is necessary.  One illustrative 


instance from October 2012 began as a purported check on a pedestrian’s well-being and ended 


with the man being taken to the ground, drive-stunned twice, and arrested for Manner of 


Walking in Roadway and Failure to Comply.  In that case, an African-American man was 


walking after midnight in the outer lane of West Florissant Avenue when an officer asked him to 


stop.  The officer reported that he believed the man might be under the influence of an 


“impairing substance.”  When the man, who was 5’5” and 135 pounds, kept walking, the officer 


grabbed his arm; when the man pulled away, the officer forced him to the ground.  Then, for 


reasons not articulated in the officer’s report, the officer decided to handcuff the man, applying 


his ECW in drive-stun mode twice, reportedly because the man would not provide his hand for 


cuffing.  The man was arrested but there is no indication in the report that he was in fact 


impaired or indeed doing anything other than walking down the street when approached by the 


officer. 


 


 In November 2011, officers stopped a car for speeding.  The two African-American 


women inside exited the car and vocally objected to the stop.  They were told to get back in the 


car.  When the woman in the passenger seat got out a second time, an officer announced she was 


under arrest for Failure to Comply.  This decision escalated into a use of force.  According to the 


officers, the woman swung her arms and legs, although apparently not at anyone, and then 


stiffened her body.  An officer responded by drive-stunning her in the leg.  The woman was 


charged with Failure to Comply and Resisting Arrest. 


 


As these examples demonstrate, a significant number of the documented use-of-force 


incidents involve charges of Failure to Comply and Resisting Arrest only.  This means that 


officers who claim to act based on reasonable suspicion or probable cause of a crime either are 


wrong much of the time or do not have an adequate legal basis for many stops and arrests in the 


first place.  Cf. Lewis v. City of New Orleans, 415 U.S. 130, 136 (1974) (Powell, J., concurring) 


(cautioning that an overbroad code ordinance “tends to be invoked only where there is no other 


valid basis for arresting an objectionable or suspicious person” and that the “opportunity for 


abuse . . . is self-evident”).  This pattern is a telltale sign of officer escalation and a strong 


indicator that the use of force was avoidable. 


e. FPD Officers Have a Pattern of Resorting to Force Too Quickly When 


Interacting with Vulnerable Populations  


Another dimension of FPD’s pattern of unreasonable force is FPD’s overreliance on force 


when interacting with more vulnerable populations, such as people with mental health conditions 


or intellectual disabilities and juvenile students. 


i. Force Used Against People with Mental Health Conditions or 


Intellectual Disabilities  


The Fourth Amendment requires that an individual’s mental health condition or 


intellectual disability be considered when determining the reasonableness of an officer’s use of 


force.  See Champion v. Outlook Nashville, Inc., 380 F.3d 893, 904 (6th Cir. 2004) (explaining in 







 


36 


 


case concerning use of force against a detainee with autism that “[t]he diminished capacity of an 


unarmed detainee must be taken into account when assessing the amount of force exerted”); see 


also Phillips v. Community Ins. Corp., 678 F.3d 513, 526 (7th Cir. 2012); Deorle v. Rutherford, 


272 F.3d 1272, 1283 (9th Cir. 2001); Giannetti v. City of Stillwater, 216 F. App’x 756, 764 (10th 


Cir. 2007).  This is because people with such disabilities “may be physically unable to comply 


with police commands.”  Phillips, 678 F.3d at 526.  Our review indicates that FPD officers do 


not adequately consider the mental health or cognitive disability of those they suspect of 


wrongdoing when deciding whether to use force. 


 


Ferguson is currently in litigation against the estate of a man with mental illness who died 


in September 2011 after he had an ECW deployed against him three times for allegedly running 


toward an officer while swinging his fist.  See Estate of Moore v. Ferguson Police Dep't, No. 


4:14-cv-01443 (E.D. Mo. filed Aug. 19, 2014).  The man had been running naked through the 


streets and pounding on cars that morning while yelling “I am Jesus.”  The Eighth Circuit 


recently considered a similar set of allegations in De Boise v. Taser Intern., Inc., 760 F.3d 892 


(8th Cir. 2014).  There, a man suffering from schizophrenia, who had run naked in and out of his 


house and claimed to be a god, died after officers used their ECWs against him multiple times 


because he would not stay on the ground.  Id. at 897-98.  Although the court resolved the case on 


qualified immunity grounds without deciding the excessive-force issue, the one judge who 


reached that issue opined that the allegations could be sufficient to establish a Fourth 


Amendment violation.  Id. at 899-900 (Bye, J., dissenting).   


 


In 2013, FPD stopped a man running with a shopping cart because he seemed 


“suspicious.”  According to the file, the man was “obviously mentally handicapped.”  Officers 


took the man to the ground and attempted to arrest him for Failure to Comply after he refused to 


submit to a pat-down.  In the officers’ view, the man resisted arrest by pulling his arms away.  


The officers drive-stunned him in the side of the neck.  They charged him only with Failure to 


Comply and Resisting Arrest.  In August 2011, officers used an ECW device against a man with 


diabetes who bit an EMT’s hand without breaking the skin.  The man had been having seizures 


when he did not comply with officer commands.     


 


In August 2010, an officer responded to a call about an African-American man walking 


onto the highway and lying down on the pavement.  Seeing that the man was sweating, acting 


jittery, and had dilated pupils, the officer believed he was on drugs.  The man was cooperative at 


first but balked, pushing the officer back when the officer tried to handcuff him for safety 


reasons.  The officer struck the man several times with his Asp® baton—including once in the 


head, a form of deadly force—causing significant bleeding.  Two other officers then deployed 


their ECWs against the man a total of five times. 


 


Jail staff have also reacted to people with mental health conditions by resorting to greater 


force than necessary.  For example, in July 2011, a correctional officer used an ECW to drive-


stun an African-American male inmate three times after he tried to hang himself with material 


torn from a medical dressing and banged his head on the cell wall.  That same month, a 


correctional officer used an ECW against an African-American inmate with bipolar disorder who 


broke the overhead glass light fixture and tried to use it to cut his wrists.  According to the 


correctional officer, the glass was “safety glass” and could not be used to cut the skin. 
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 These incidents indicate a pattern of insufficient sensitivity to, and training about, the 


limitations of those with mental health conditions or intellectual disabilities.  Officers view 


mental illness as narcotic intoxication, or worse, willful defiance.  They apply excessive force to 


such subjects, not accounting for the possibility that the subjects may not understand their 


commands or be able to comply with them.  And they have been insufficiently trained on tactics 


that would minimize force when dealing with individuals who are in mental health crisis or who 


have intellectual disabilities.   


ii. Force Used Against Students 


FPD’s approach to policing impacts how its officers interact with students, as well, 


leading them to treat routine discipline issues as criminal matters and to use force when 


communication and de-escalation techniques would likely resolve the conflict. 


  


FPD stations two School Resource Officers in the Ferguson-Florissant School District,
19


 


one at Ferguson Middle School and one at McCluer South-Berkeley High School.  The stated 


mission of the SRO program, according to the memorandum of understanding between FPD and 


the school district, is to provide a safe and secure learning environment for students.  But that 


agreement does not clearly define the SROs’ role or limit SRO involvement in cases of routine 


discipline or classroom management.  Nor has FPD established such guidance for its SROs or 


provided officers with adequate training on engaging with youth in an educational setting.  The 


result of these failures, combined with FPD’s culture of unreasonable enforcement actions more 


generally, is police action that is unreasonable for a school environment. 


 


 For example, in November 2013, an SRO charged a ninth grade girl with several 


violations after she refused to follow his orders to walk to the principal’s office.  The student and 


a classmate, both 15-year-old African-American girls, had gotten into a fight during class.  When 


the officer responded, school staff had the two girls separated in a hallway.  One refused the 


officer’s order to walk to the principal’s office, instead trying to push past staff toward the other 


girl.  The officer pushed her backward toward a row of lockers and then announced that she was 


under arrest for Failure to Comply.  Although the officer agreed not to handcuff her when she 


agreed to walk to the principals’ office, he forwarded charges of Failure to Comply, Resisting 


Arrest, and Peace Disturbance to the county family court.  The other student was charged with 


Peace Disturbance. 


 


FPD officers respond to misbehavior common among students with arrest and force, 


rather than reserving arrest for cases involving safety threats.  As one SRO told us, the arrests he 


made during the 2013-14 school year overwhelmingly involved minor offenses—Disorderly 


Conduct, Peace Disturbance, and Failure to Comply with instructions.  In one case, an SRO 


decided to arrest a 14-year-old African-American student at the Ferguson Middle School for 


Failure to Comply when the student refused to leave the classroom after getting into a trivial 


argument with another student.  The situation escalated, resulting in the student being drive-


                                                 
19


  The Ferguson-Florissant School District serves over 11,000 students, about 80% of whom are African American.  


See Ferguson-Florissant District Demographic Data 2014 & 2015, Mo. Dep’t of Elementary & Secondary Educ., 


http://mcds.dese.mo.gov/guidedinquiry/Pages/District-and-School-Information.aspx (last visited Feb. 26, 2015). 
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stunned with an ECW in the classroom and the school seeking a 180-day suspension for the 


student.  SROs’ propensity for arresting students demonstrates a lack of understanding of the 


negative consequences associated with such arrests.  In fact, SROs told us that they viewed 


increased arrests in the schools as a positive result of their work.  This perspective suggests a 


failure of training (including training in mental health, counseling, and the development of the 


teenage brain); a lack of priority given to de-escalation and conflict resolution; and insufficient 


appreciation for the negative educational and long-term outcomes that can result from treating 


disciplinary concerns as crimes and using force on students.  See Dear Colleague Letter on the 


Nondiscriminatory Administration of School Discipline, U.S. Dep’t of Justice & U.S. Dep’t of 


Education, http://www.justice.gov/crt/about/edu/documents/dcl.pdf (2014) (citing research and 


providing guidance to public schools on how to comply with federal nondiscrimination law). 


f. FPD’s Weak Oversight of Use of Force Reflects its Lack of Concern for 


Whether Officer Conduct Is Consistent with the Law or Promotes Police 


Legitimacy 


FPD’s use-of-force review system is particularly ineffectual.  Force frequently is not 


reported.  When it is, there is rarely any meaningful review.  Supervisors do little to no 


investigation; either do not understand or choose not to follow FPD’s use-of-force policy in 


analyzing officer conduct; rarely correct officer misconduct when they find it; and do not see the 


patterns of abuse that are evident when viewing these incidents in the aggregate.   


 


While Chief Jackson implemented new department policies when he joined FPD in 2010, 


including on use-of-force reporting and review, these policies are routinely ignored.  Under FPD 


General Order 410.00, when an officer uses or attempts to use any force, a supervisor must 


respond to the scene to investigate.  The supervisor must complete a two-page use-of-force 


report assessing whether the use of force complied with FPD’s force policy.  Additional forms 


are required for ECW uses and vehicle pursuits.  According to policy and our interviews with 


Chief Jackson, a use-of-force packet is assembled—which should include the use-of-force report 


and supplemental forms, all police reports, any photographs, and any other supporting 


materials—and forwarded up the chain of command to the Chief.  The force reporting and 


review system is intended to “help identify trends, improve training and officer safety, and 


provide timely information for the department addressing use-of-force issues with the public.”  


FPD General Order 410.07.  The policy even requires that a professional standards officer 


conduct an annual review of all force incidents.  Id.  These requirements are not adhered to in 


practice.  


 


Perhaps the greatest deviation from FPD’s use-of-force policies is that officers frequently 


do not report the force they use at all.  There are many indications that this underreporting is 


widespread.  First, we located information in FPD’s internal affairs files indicating instances of 


force that were not included in the force files provided by FPD.  Second, in reviewing randomly 


selected reports from FPD’s records management system, we found several offense reports that 


described officers using force with no corresponding use-of-force report.  Third, we found 


evidence that force had been used but not documented in officers’ workers compensation claims.  


Of the nine cases between 2010 and 2014 in which officers claimed injury sustained from using 


force on the job, three had no corresponding use-of-force paperwork.  Fourth, the set of force 


investigations provided by FPD contains lengthy gaps, including six stretches of time ranging 
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from two to four months in which no incidents of force are reported.  Otherwise, the files 


typically reflect between two and six force incidents per month.  Fifth, we heard from 


community members about uses of force that do not appear within FPD’s records, and we 


learned of many uses of force that were never officially reported or investigated from reviewing 


emails between FPD supervisors.  Finally, FPD’s force files reflect an overrepresentation of 


ECW uses—a type of force that creates a physical record (a spent ECW cartridge with 


discharged confetti) and that requires a separate form be filled out.  It is much easier for officers 


to use physical blows and baton strikes without documenting them.  Thus, the evidence indicates 


that a significant amount of force goes unreported within FPD.  This in turn raises the possibility 


that the pattern of unreasonable force is even greater than we found.  


 


Even when force is reported, the force review process falls so short of FPD’s policy 


requirements that it is ineffective at improving officer safety or ensuring that force is used 


properly.  First, and most significantly, supervisors almost never actually investigate force 


incidents.  In almost every case, supervisors appear to view force investigations as a ministerial 


task, merely summarizing the involved officers’ version of events and sometimes relying on the 


officers’ offense report alone.  The supervisory review starts and ends with the presumption that 


the officer’s version of events is truthful and that the force was reasonable.  As a consequence, 


though contrary to policy, supervisors almost never interview non-police witnesses, such as the 


arrestee or any independent witnesses.  They do not review critical evidence even when it is 


readily available.  For example, a significant portion of the documented uses of force occurs at 


the Ferguson jail, which employs surveillance cameras to monitor the area.  Yet FPD records 


provide no indication that a supervisor has ever sought to review the footage for a jail incident.  


Nor do supervisors examine ECW camera video, even though it is available in FPD’s newer 


model ECWs.  Sometimes, supervisors provide no remarks on the use-of-force report, indicating 


simply, “see offense report.”  


 


Our review found the record to be replete with examples of this lack of meaningful 


supervisory review of force.  For example, the use-of-force report for a May 2013 incident states 


that a suspect claims he had an ECW deployed against him and that he was punched in the head 


and face.  The supervisor concludes simply, “other than the drive stun, no use of force was 


performed by the officers.”  The report does not clarify what investigation the supervisor did, if 


any, to assess the suspect’s allegations, or how he determined that the allegations were false.  


Supervisors also fail to provide recommendations for how to ensure officer safety and minimize 


the need for force going forward.  In January 2014, for instance, a correctional officer used force 


to subdue an inmate who tried to escape while the correctional officer was moving the inmate’s 


cellmate to another cell without assistance.  The supervisor missed the opportunity to 


recommend that correctional officers not act alone in such risky situations. 


 


 Second, supervisors either do not understand or choose not to follow FPD’s use-of-force 


policy.  As discussed above, in many of the force incidents we reviewed, it is clear from the 


officers’ offense reports that the force used was, at the very least, contrary to FPD policy.  


Nonetheless, based on records provided by FPD, it appears that first-line supervisors and the 


command staff found all but one of the 151 incidents we reviewed to be within policy.  This 


includes the instances of unreasonable ECW use discussed above.  FPD policy advises that 


ECWs are to be used to “overcome active aggression or overt actions of assault.”  FPD General 
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Order 499.00.  They are to be used to “avert[] a potentially injurious or dangerous situation,” and 


never “punitively or for purposes of coercion.”  FPD General Order 499.04.  Simply referring 


back to these policies should have made clear to supervisors that the many uses of ECWs against 


subjects who were merely argumentative or passively resistant violated policy. 


 


For example, in April 2014, an intoxicated jail detainee climbed up on the bars in his cell 


and refused to get down when ordered to by the arresting officer and the correctional officer on 


duty.  The correctional officer then fired an ECW at him, from outside the closed cell door, 


striking the detainee in the chest and causing him to fall to the ground.  In addition to being 


excessive, this force violated explicit FPD policy that “[p]roper consideration and care should be 


taken when deploying the X26 TASER on subjects who are in an elevated position or in other 


circumstance where a fall may cause substantial injury or death.”  FPD General Order 499.04.  


The reviewing supervisor deemed the use of force within policy.  


 


 Supervisors seem to believe that any level of resistance justifies any level of force.  They 


routinely rely on boilerplate language, such as the statement that the subject took “a fighting 


stance,” to justify force.  Such language is not specific enough to understand the specific 


behavior the officer encountered and thus to determine whether the officer’s response was 


reasonable.  Indeed, a report from September 2010 shows how such terms may obscure what 


happened.  In that case, the supervisor wrote that the subject “turned to [the officer] in a fighting 


stance” even though the officer’s report makes clear that he chased and tackled the subject as the 


subject fled.  That particular use of force may have been reasonable, but the use-of-force report 


reveals how little attention supervisors give to their force investigations.  Another common 


justification, frequently offered by officers who use ECWs to subdue individuals who do not 


readily put their hands behind their back after being put on the ground, is to claim that a subject’s 


hands were near his waist, where he might have a weapon.  Supervisors tend to accept this 


justification without question. 


 


Third, the review process breaks down even further when officers at the sergeant level or 


above use force.  Instead of reporting their use of force to an official higher up the chain, who 


could evaluate it objectively, they complete the use-of-force investigation themselves.  We found 


several examples of supervisors investigating their own conduct.  When force investigations are 


conducted by the very officers involved in the incidents, the department is less likely to identify 


policy and constitutional violations, and the public is less likely to trust the department’s 


commitment to policing itself. 


 


Fourth, the failure of supervisors to investigate and the absence of analysis from their 


use-of-force reports frustrate review up the chain of command.  Lieutenants, the assigned 


captain, and the Police Chief typically receive at most a one- or two-paragraph summary from 


supervisors; no witness statements, photographs, or video footage that should have been obtained 


during the investigation is included.  These reviewers are left to rely only on the offense report 


and the sergeant’s cursory summary.  To take one example, 21 officers responded to a fight at 


the high school in March 2013, and several of them used force to take students into custody.  


FPD records contain only one offense report, which does not describe the actions of all officers 


who used force.  The use-of-force report identifies the involved officers as “multiple” (without  


names) and provides only a one-paragraph summary stating that students “were grabbed, 
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handcuffed, and restrained using various techniques of control.”  The offense report reflects that 


officers collected video from the school’s security cameras, but the supervisor apparently never 


reviewed it.  Further, while the offense report contains witness statements, those statements 


relate to the underlying fight, not the officer use of force, and there appear to be no statements 


from any of the 21 officers who responded to the fight.  It is not possible for higher-level 


supervisors to adequately assess uses of force with so little information. 


 


In fact, although a use-of-force packet is supposed to include all related documents, in 


practice only the two-page use-of-force report, that is, the supervisor’s brief summary of the 


incident, goes to the Chief.  In the example from the high school, then, the Chief would have 


known only that there was a fight at the school and that force was used—not which officers used 


force, what type of force was used, or what the students did to warrant the use of force.  Offense 


reports are available in FPD’s records management system, but Chief Jackson told us he rarely 


retrieves them when reviewing uses of force.  The Chief also told us that he has never overturned 


a supervisor’s determination of whether a use of force fell within FPD policy.  


 


 Finally, FPD does not perform any comprehensive review of force incidents sufficient to 


detect patterns of misconduct by a particular officer or unit, or patterns regarding a particular 


type of force.  Indeed, FPD does not keep records in a manner that would allow for such a 


review.  Within FPD’s paper storage system, the two-page use-of-force reports (which are 


usually handwritten) are kept separately from all other documentation, including ECW and 


pursuit forms for the same incidents.  Offense reports are attached to some use-of-force reports 


but not others.  Some use-of-force reports have been removed from FPD’s set of force files 


because the incidents became the subjects of an internal investigation or a lawsuit.  As a 


consequence, when FPD provided us what it considers to be its force files—which, as described 


above, we have reason to believe do not capture all actual force incidents—a majority of those 


files were missing a critical document, such as an offense report, ECW report, or the use-of-force 


report itself.  We had to make repeated requests for documents to construct force files amenable 


to fair review.  There were some documents that FPD was unable to locate, even after repeated 


requests. 


 


With its records incomplete and scattered, the department is unable to implement an early 


intervention system to identify officers who tend to use excessive force or the need for more 


training or better equipment—goals explicitly set out by FPD policy.  It appears that no annual 


review of force incidents is conducted, as required by FPD General Order 410.07; indeed, a 


meaningful annual audit would be impossible.  These recordkeeping problems also explain why 


Chief Jackson told us he could not remember ever imposing discipline for an improper use of 


force or ordering further training based on force problems. 


 


 These deficiencies in use-of-force review can have serious consequences.  They make it 


less likely that officers will be held accountable for excessive force and more likely that 


constitutional violations will occur.  They create potentially devastating liability for the City for 


failing to put in place systems to ensure officers operate within the bounds of the law.  And they 


result in a police department that does not give its officers the supervision they need to do their 


jobs safely, effectively, and constitutionally. 
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B. Ferguson’s Municipal Court Practices  


 The Ferguson municipal court handles most charges brought by FPD, and does so not 


with the primary goal of administering justice or protecting the rights of the accused, but of 


maximizing revenue.  The impact that revenue concerns have on court operations undermines the 


court’s role as a fair and impartial judicial body.
20


  Our investigation has uncovered substantial 


evidence that the court’s procedures are constitutionally deficient and function to impede a 


person’s ability to challenge or resolve a municipal charge, resulting in unnecessarily prolonged 


cases and an increased likelihood of running afoul of court requirements.  At the same time, the 


court imposes severe penalties when a defendant fails to meet court requirements, including 


added fines and fees and arrest warrants that are unnecessary and run counter to public safety.  


These practices both reflect and reinforce an approach to law enforcement in Ferguson that 


violates the Constitution and undermines police legitimacy and community trust.  


 Ferguson’s municipal court practices combine to cause significant harm to many 


individuals who have cases pending before the court.  Our investigation has found overwhelming 


evidence of minor municipal code violations resulting in multiple arrests, jail time, and payments 


that exceed the cost of the original ticket many times over.  One woman, discussed above, 


received two parking tickets for a single violation in 2007 that then totaled $151 plus fees.  Over 


seven years later, she still owed Ferguson $541—after already paying $550 in fines and fees, 


having multiple arrest warrants issued against her, and being arrested and jailed on several 


occasions.  Another woman told us that when she went to court to try to pay $100 on a $600 


outstanding balance, the Court Clerk refused to take the partial payment, even though the woman 


explained that she was a single mother and could not afford to pay more that month.  A 90-year-


old man had a warrant issued for his arrest after he failed to timely pay the five citations FPD 


issued to him during a single traffic stop in 2013.  An 83-year-old man had a warrant issued 


against him when he failed to timely resolve his Derelict Auto violation.  A 67-year-old woman 


told us she was stopped and arrested by a Ferguson police officer for an outstanding warrant for 


failure to pay a trash-removal citation.  She did not know about the warrant until her arrest, and 


the court ultimately charged her $1,000 in fines, which she continues to pay off in $100 monthly 


increments despite being on a limited, fixed income.  We have heard similar stories from dozens 


of other individuals and have reviewed court records documenting many additional instances of 


similarly harsh penalties, often for relatively minor violations.     


 Our review of police and court records suggests that much of the harm of Ferguson’s law 


enforcement practices in recent years is attributable to the court’s routine use of arrest warrants 


to secure collection and compliance when a person misses a required court appearance or 


payment.  In a case involving a moving violation, procedural failures also result in the 


suspension of the defendant’s license.  And, until recently, the court regularly imposed a separate 


Failure to Appear charge for missed appearances and payments; that charge resulted in an 


additional fine in the amount of $75.50, plus $26.50 in court costs.  See Ferguson Mun. Code § 


13-58 (repealed Sept. 23, 2014).  During the last three years, the court imposed roughly one 


Failure to Appear charge per every two citations or summonses issued by FPD.  Since at least 
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  The influence of revenue on the court, described both in Part II and in Part III.B. of this Report, may itself be 


unlawful.  See Ward v. Vill. of Monroeville, 409 U.S. 57, 58-62 (1972) (finding a violation of the due process right 


to a fair and impartial trial where a town mayor served as judge and was also responsible for the town’s finances, 


which were substantially dependent on “fines, forfeitures, costs, and fees” collected by the court).   
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2010, the court has collected more revenue for Failure to Appear charges than for any other 


charge.  This includes $442,901 in fines for Failure to Appear violations in 2013, which 


comprised 24% of the total revenue the court collected that year.  While the City Council 


repealed the Failure to Appear ordinance in September 2014, many people continue to owe fines 


and fees stemming from that charge.  And the court continues to issue arrest warrants in every 


case where that charge previously would have been applied.  License suspension practices are 


similarly unchanged.  Once issued, arrest warrants can, and frequently do, lead to arrest and time 


in jail, despite the fact that the underlying offense did not result in a penalty of imprisonment.
21


   


Thus, while the municipal court does not generally deem the code violations that come 


before it as jail-worthy, it routinely views the failure to appear in court to remit payment to the 


City as jail-worthy, and commonly issues warrants to arrest individuals who have failed to make 


timely payment.  Similarly, while the municipal court does not have any authority to impose a 


fine of over $1,000 for any offense, it is not uncommon for individuals to pay more than this 


amount to the City of Ferguson—in forfeited bond payments, additional Failure to Appear 


charges, and added court fees—for what may have begun as a simple code violation.  In this 


way, the penalties that the court imposes are driven not by public safety needs, but by financial 


interests.  And despite the harm imposed by these needless penalties, until recently, the City and 


court did little to respond to the increasing frequency of Failure to Appear charges, and in many 


respects made court practices more opaque and difficult to navigate.   


  


1. Court Practices Impose Substantial and Unnecessary Barriers to the Challenge 


or Resolution of Municipal Code Violations 


 


It is a hallmark of due process that individuals are entitled to adequate notice of the 


allegations made against them and to a meaningful opportunity to be heard.  See Cole v. 


Arkansas, 333 U.S. 196, 201 (1948); see also Ward v. Vill. of Monroeville, 409 U.S. 57, 58-62 


(1972) (applying due process requirements to case adjudicated by municipal traffic court).  As 


documented below, however, Ferguson municipal court rules and procedures often fail to 


provide these basic protections, imposing unnecessary barriers to resolving a citation or 


summons and thus increasing the likelihood of incurring the severe penalties that result if a code 


violation is not quickly resolved.   


 


 We have concerns not only about the obstacles to resolving a charge even when an 


individual chooses not to contest it, but also about the trial processes that apply in the rare 


occasion that a person does attempt to challenge a charge.  While it is “axiomatic that a fair trial 


in a fair tribunal is a basic requirement of due process,” Caperton v. A.T. Massey Coal Co., Inc., 


556 U.S. 868, 876 (2009), the adjudicative tribunal provided by the Ferguson municipal court 


appears deficient in many respects.
22


  Attempts to raise legal claims are met with retaliatory 


conduct.  In an August 2012 email exchange, for instance, the Court Clerk asked what the 
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  As with many of the problematic court practices that we identify in this report, other municipalities in St. Louis 


County also have imposed a separate Failure to Appear charge, fine, and fee for missed court appearances and 


payments.  Many continue to do so. 
22


  As discussed in Part II of this report, City officials have acknowledged several of these procedural deficiencies.  


In 2012, a City Councilmember, citing specific examples, urged against reappointing Judge Brockmeyer because he 


“often times does not listen to the testimony, does not review the reports or the criminal history of defendants, and 


doesn’t let all the pertinent witnesses testify before rendering a verdict.”       
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Prosecuting Attorney does when an attorney appears in a red light camera case, and the 


Prosecuting Attorney responded:  “I usually dismiss them if the attorney merely requests a 


recommendation.  If the attorney goes off on all of the constitutional stuff, then I tell the attorney 


to come . . . and argue in front [of] the judge—after that, his client can pay the ticket.”  We have 


found evidence of similar adverse action taken against litigants attempting to fulsomely argue a 


case at trial.  The man discussed above who was cited after allowing his child to urinate in a bush 


attempted to challenge his charges.  The man retained counsel who, during trial, was repeatedly 


interrupted by the court during his cross-examination of the officer.  When the attorney objected 


to the interruptions, the judge told him that, if he continued on this path, “I will hold you in 


contempt and I will incarcerate you,” which, as discussed below, the court has done in the past to 


others appearing before it.  The attorney told us that, believing no line of questioning would alter 


the outcome, he tempered his defense so as not to be jailed.  Notably, at that trial, even though 


the testifying officer had previously been found untruthful during an official FPD investigation, 


the prosecuting attorney presented his testimony without informing defendant of that fact, and 


the court credited that testimony.
23


  The evidence thus suggests substantial deficiencies in the 


manner in which the court conducts trials.   


 


 Even where defendants opt not to challenge their charges, a number of court processes 


make resolving a case exceedingly difficult.  City officials and FPD officers we spoke with 


nearly uniformly asserted that individuals’ experiences when they become embroiled in 


Ferguson’s municipal code enforcement are due not to any failings in Ferguson’s law 


enforcement practices, but rather to those individuals’ lack of “personal responsibility.”  But 


these statements ignore the barriers to resolving a case that court practices impose, including:  1) 


a lack of transparency regarding rights and responsibilities; 2) requiring in-person appearance to 


resolve most municipal charges; 3) policies that exacerbate the harms of Missouri’s law 


requiring license suspension where a person fails to appear on a moving violation charge; 4) 


basic access deficiencies that frustrate a person’s ability to resolve even those charges that do not 


require in-court appearance; and 5) legally inadequate fine assessment methods that do not 


appropriately consider a person’s ability to pay and do not provide alternatives to fines for those 


living in or near poverty.  Together, these barriers impose considerable hardship.  We have heard 


repeated reports, and found evidence in court records, of people appearing in court many times—


                                                 
23


  This finding of untruthfulness by a police officer constitutes impeachment evidence that must be disclosed in any 


trial in which the officer testifies for the City.  Under the Fourteenth Amendment, the failure to disclose evidence 


that is “favorable to an accused” violates due process “where the evidence is material either to guilt or to 


punishment, irrespective of the good faith or bad faith of the prosecution.”  Brady v. Maryland, 373 U.S. 83, 87 


(1963).  This duty applies to impeachment evidence, United States v. Bagley, 473 U.S. 667, 676 (1985), and it 


applies even if the defendant does not request the evidence, United States v. Agurs, 427 U.S. 97, 107 (1976).  The 


duty encompasses, furthermore, information that should be known to the prosecutor, including information known 


solely by the police department.  Kyles v. Whitley, 514 U.S. 419, 437 (1995).  This constitutional duty to disclose 


appears to extend to municipal court cases, which can result in jail terms of up to three months under Section 29-2 of 


Ferguson’s municipal code.  See City of Kansas City v. Oxley, 579 S.W.2d 113, 114 (Mo. 1979) (en banc) (holding 


that the due process standard of proof beyond a reasonable doubt applied in a municipal court speeding case because 


“the violation has criminal overtones”); see also City of Cape Girardeau v. Jones, 725 S.W.2d 904, 907-09 (Mo. Ct. 


App. 1987) (explaining that reasonable doubt standard applied to municipal trespass prosecution because municipal 


ordinance violations are “quasi-criminal,” and reversing two convictions based on privilege against self-


incrimination).  We are aware of at least two cases, from January 2015, in which the City called this officer as a 


witness without disclosing the finding of untruthfulness to the defense. 
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in some instances on more than ten occasions—to try to resolve a case but being unable to do so, 


and subsequently having additional fines, fees, and arrest warrants issued against them.          


a. Court Practices and Procedural Deficiencies Create a Lack of Transparency 


Regarding Rights and Responsibilities  


 It is often difficult for an individual who receives a municipal citation or summons in 


Ferguson to know how much is owed, where and how to pay the ticket, what the options for 


payment are, what rights the individual has, and what the consequences are for various actions or 


oversights.  The initial information provided to people who are cited for violating Ferguson’s 


municipal code is often incomplete or inconsistent.  Communication with municipal court 


defendants is haphazard and known by the court to be unreliable.  And the court’s procedures 


and operations are ambiguous, are not written down, and are not transparent or even available to 


the public on the court’s website or elsewhere.  


 


The rules and procedures of the court are difficult for the public to discern.  Aside from a 


small number of exceptions, the Municipal Judge issues rules of practice and procedure verbally 


and on an ad hoc basis.  Until recently, on the rare occasion that the Judge issued a written order 


that altered court practices, those orders were not distributed broadly to court and other FPD 


officials whose actions they affect and were not readily accessible to the public.  Further, 


Ferguson, unlike other courts in the region, does not include any information about its operations 


on its website other than inaccurate instructions about how to make payment.
24


  Court staff 


acknowledged during our investigation that the public would benefit from increased information 


about how to resolve cases and about court practices and procedures.  Yet neither the court nor 


other City officials have undertaken efforts to make court operations more transparent in order to 


ensure that litigants understand their rights or court procedures, or to enable the public to assess 


whether the court is operating in a fair manner. 


 


Current court practices fail to provide adequate information even to those who are 


charged with a municipal violation.  The lack of clarity about a person’s rights and 


responsibilities often begins from the moment a person is issued a citation.  For some offenses, 


FPD uses state of Missouri uniform citations, and typically indicates on the ticket the assigned 


court date for the offense.  Many times, however, FPD officers omit critical information from the 


citation, which makes it impossible for a person to determine the specific nature of the offense 


charged, the amount of the fine owed, or whether a court appearance is required or some 


alternative method of payment is available.  In some cases, citations fail to indicate the offense 


charged altogether; in November 2013, for instance, court staff wrote FPD patrol to “see what [a] 


ticket was for” because it “does not have a charge on it.”  In other cases, a ticket will indicate a 


charge but omit other crucial information.  For example, speeding tickets often fail to indicate 


the alleged speed observed, even though both the fine owed and whether a court appearance is 


mandatory depends upon the specific speed alleged.  Evidence shows that in some of these cases, 


                                                 
24


  See City Courts, City of Ferguson, http://www.fergusoncity.com/60/The-City-Of-Ferguson-Municipal-Courts 


(last visited Feb. 26, 2015).  By contrast, the neighboring municipality of Normandy operates a court website with 


an entire page containing information regarding fine due dates, methods of payment, and different payment options, 


including the availability of payment plans for those who cannot afford to pay a fine in full.  See How Do I Pay a 


Ticket / Fine?, City of Normandy, http://www.cityofnormandy.gov/index.aspx?NID=570 (last visited Feb. 26, 


2015). 
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a person has appeared in court but been unable to resolve the citation because of the missing 


information.  In June 2014, for instance, a court clerk wrote to an FPD officer:  “The above ticket 


. . . does not have a speed in it.  The guy came in and we had to send him away.  Can you email 


me the speed when you get time.”  Separate and apart from the difficulties these omissions create 


for people, the fact that the court staff routinely add the speed to tickets weeks after they are 


issued raises concerns about the accuracy and reliability of officers’ assertions in official records.      


 


We have also found evidence that in issuing citations, FPD officers frequently provide 


people with incorrect information about the date and time of their assigned court session.  In 


November 2012, court staff emailed the two patrol lieutenants asking:  “Would you please be so 


kind to tell your squads to check their ct. dates and times.  We are getting quite a few wrong 


dates and times [on tickets].”  In December 2012, a court clerk emailed an FPD officer to inform 


him that while he had been putting 6:00 p.m. on his citations that month, the scheduled court 


session was actually a morning session.  More recently, in March 2014, an officer wrote a court 


clerk because the officer had issued a citation that listed the court date as ten days later than the 


actual court date assigned.  Some of these emails indicate that court staff planned to send a letter 


to the person who was cited.  As noted below, however, such letters often are returned to the 


court as undeliverable.  It is thus unsurprising that, on one occasion, a City employee who works 


in the building where court was held wrote the Court Clerk to tell her that “[a] few people 


stopped by tonight looking for court and I referred them to you.”  The email notes that one 


person insisted on providing her information so the employee could “vouch for her appearance 


for Night Court.”  The email does not identify any other individual who showed up for court that 


night, nor does it state that any steps were taken to ensure that those assigned the incorrect court 


date did not have Failure to Appear charges and fines imposed, arrest warrants issued against 


them, or their licenses suspended.                 


 


Even if the citation a person receives has been properly filled out, it is often unclear 


whether a court appearance is required or if some other method of resolving a case is available.  


Ferguson has a schedule that establishes fixed fines for a limited number of violations that do not 


require court appearance.  Nonetheless, this list—called the “TVB” or “Traffic Violations 


Bureau” list—is incomplete and does not provide sufficient clarity regarding whether a court 


appearance is mandatory.  Court staff members have themselves informed us that there are 


certain offenses for which they will sometimes require a court appearance and other times not, 


depending on their own assessment of whether an appearance should be required in a given case.  


That information, however, is not reliably communicated to the person who has been given the 


citation.     


  


 Although the City of Ferguson frequently bears responsibility for giving people 


misinformation about when they must appear in court, Ferguson does little to ensure that persons 


who have missed a court date are properly notified of the consequences that result from an 


additional missed appearance, such as arrest or losing their driver’s licenses, or that those 


consequences have already been levied.  If a person misses a required appearance, it is the 


purported practice of court staff to send a letter that sets a new court date and informs the 


defendant that missing the next appearance will result in an arrest warrant being issued.  But 


court staff do not even claim to send these letters before issuing warrants if an individual is on a 


payment plan and misses a payment, or if a person already has an outstanding warrant on a 
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different offense; in those cases, the court issues a warrant after a single missed payment or 


appearance.  Further, even for the cases in which the court says it does send such letters prior to 


issuing a warrant, court records suggest that those letters are often not actually sent.  Even where 


a letter is sent, some are returned to court, and court staff told us that in those cases, they make 


no additional effort to notify the individual of the new court date or the consequences of non-


appearance.  Court staff and staff from other municipal courts have informed us that defendants 


in poverty are more likely not to receive such a letter from court because they frequently change 


residence.  


  


 If an individual misses a second court date, an arrest warrant is issued, without any 


confirmation that the individual received notice of that second court date.  In the past, when the 


court issued a warrant it would also send notice to the individual that a warrant was issued 


against them and telling them to appear at the police department to resolve the matter.  This 


notice did not provide the basis of the arrest warrant or describe how it might be resolved.  In any 


case, Ferguson stopped providing even this incomplete notice in 2012.  In explaining the 


decision to stop sending this warrant notice, the Court Clerk wrote in a June 2011 email to Chief 


Jackson that “this will save the cost of warrant cards and postage” and “it is not necessary to 


send out these cards.”  Some court employees, however, told us that the notice letter had been 


useful—at least for those who received it—and that they believe it should still be sent.  That the 


court discontinued what little notice it was providing to people in advance of issuing a warrant is 


particularly troubling given that, during our investigation, we spoke with several individuals who 


were arrested without ever knowing that a warrant was outstanding.
25


  


  


Once a warrant is issued, a person can clear the warrant by appearing at the court window 


in the police department and paying a pre-determined bond.  However, that process is itself not 


communicated to the public and, in any case, is only useful if an individual knows there is a 


warrant for her or his arrest.  Court clerks told us that in some cases they deem sympathetic in 


their own discretion, they will cancel the warrant without a bond.  Further, it appears that if a 


person is aware of an outstanding warrant but believes that the warrant was issued in error, that 


person can petition the Municipal Judge to cancel the warrant only after the bond is paid in full.  


If a person cannot afford to pay the bond, there is no opportunity to seek recourse from the court.   


 


If a person is arrested on an outstanding warrant—or as the result of an encounter with 


FPD—it is often difficult to secure release with a bond payment, not only because of the 


inordinately high bond amounts discussed below, but also because of procedural obstacles.  In 


practice, bond procedures depart from those articulated in official policy, and are arbitrary and 


confusing.  FPD staff have told us that correctional officers have at times tried to find a warrant 


in the court’s files to determine the bond amount owed, but have been unable to do so.  This is 


unsurprising given the existence of what has been described to us as “drawers and drawers of 


warrants.”  In some cases, people have attempted to pay a bond to secure the release of a family 


                                                 
25


  Prior to September 2014, a second missed court appearance (or a single missed payment) would result not only in 


a warrant being issued, but also the imposition of an additional Failure to Appear charge.  This charge was imposed 


automatically.  It does not appear that there was any attempt by the court to inform individuals that a failure to 


appear could be excused upon a showing of good cause, or to provide individuals with an opportunity to make such 


a showing.  Additionally, just as the court does not currently send any notice informing a defendant that an arrest 


warrant has been issued, the court did not send any notice that this additional Failure to Appear charge had been 


brought.      
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member in FPD custody, but were not even seen by FPD staff.  On one occasion, an FPD staff 


member reported to an FPD captain that a person “came to the station last night and waited to 


post bond for [a detainee], from 1:00 until 3:30.  No one ever came up to get her money and no 


one informed her that she was going to have to wait that long.”   


b. Needlessly Requiring In-Court Appearances for Most Code Violations 


Imposes Unnecessary Obstacles to Resolving Cases 


Ferguson requires far more defendants to appear in court than is required under state law.  


Under Missouri Supreme Court rules, there is a short list of violations that require the violator’s 


appearance in court:  any violation resulting in personal injury or property damage; driving while 


intoxicated; driving without a proper license; and attempting to elude a police officer.  See Mo. 


Sup. Ct. R. 37.49.  The municipal judge of each court has the discretion to expand this list of 


“must appears,” and Ferguson’s municipal court has expanded it exponentially:  of 376 actively 


charged municipal offenses, court staff informed us that approximately 229 typically require an 


appearance in court before the fine can be paid, including Dog Creating Nuisance, Equipment 


Violations, No Passing Zone, Housing – Overgrown Vegetation, and Failure to Remove Leaf 


Debris.  Ferguson requires these court appearances regardless of whether the individual is 


contesting the charges. 


 


Requiring an individual to appear at a specific place and time to pay a citation makes it 


far more likely that the individual will fail to appear or pay the citation on time, quickly 


resulting, in Ferguson, in an arrest warrant and a suspended license.  Even setting aside the fact 


that people often receive inaccurate information about when they must appear in court, the in-


person appearance requirement imposes particular difficulties on low-wage workers, single 


parents, and those with limited access to reliable transportation.  Requiring an individual to 


appear in court also imposes particular burdens on those with jobs that have set hours that may 


conflict with an assigned court session.  Court sessions are sometimes set during the workday 


and sometimes in the early evening.  Additionally, while court dates can be set for several 


months after the citation was issued, in some cases they can also be issued as early as a week 


after a citation is received.  For example, court staff have instructed FPD officers that derelict 


auto violations must be set for the “very next court date even if it is just a week . . . or so away.”  


This can add an additional obstacle for those with firmly established employment schedules.   


 


There are also historical reasons, of which the City is well-aware, that many Ferguson 


residents may not appear in court.  Some individuals fear that if they cannot immediately pay the 


fines they owe, they will be arrested and sent to jail.  Ferguson court staff members told us that 


they believe the high number of missed court appearances in their court is attributable, in part, to 


this popular belief.  These fears are well founded.  While Judge Brockmeyer has told us that he 


has never sentenced someone to jail time for being unable to pay a fine, we have found evidence 


that the Judge has held people appearing in court for contempt on account of their unwillingness 


to answer questions and sentenced those individuals to jail time.  In December 2013, the FPD 


officer assigned to provide security at a court session directly emailed the City Manager to 


provide notice that “Judge Brockmeyer ordered [a defendant] arrested tonight after [he] refused 


to answer any questions and told the Judge that he had no jurisdiction.  This happened on two 


separate occasions and with the second occasion when [the defendant] continued with his refusal 
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to answer the Judge, he was order[ed] to be arrested and held for 10 days.”
26


  We also spoke with 


a woman who told us that, after asking questions in court, FPD officers arrested her for 


Contempt of Court at the instructions of the Court Clerk.  Moreover, we have also received a 


report of an FPD officer arresting an individual at court for an outstanding warrant.  In that 


instance, which occurred in April 2014, the individual—who was in court to make a fine 


payment—was approached by an FPD officer, asked to step outside of the court session, and was 


immediately arrested.  In addition, as Ferguson’s Municipal Judge confirmed, it is not 


uncommon for him to add charges and assess additional fines when a defendant challenges the 


citation that brought the defendant into court.  Appearing in court in Ferguson also requires waits 


that can stretch into hours, sometimes outdoors in inclement weather.  Many individuals report 


being treated dismissively, or worse, by court staff and the Municipal Judge.   


 


Further, as Ferguson officials have told us, many people have experience with the 


numerous other municipal courts in St. Louis County that informs individuals’ expectations 


about the Ferguson municipal court.  Our investigation shows that other municipalities in the 


area have engaged in a number of practices that have the effect of discouraging people from 


attending court sessions.  For instance, court clerks from other municipalities have told us that 


they have seen judges order people arrested if they appear in court with an outstanding warrant 


but are unable to pay the fine owed or post the bond amount listed on the warrant.  Indeed, one 


municipal judge from a neighboring municipality told us that this practice has resulted in what he 


believes to be a widespread belief that those who attend court but cannot pay will be immediately 


arrested—a view that municipal judge says is “entirely the municipal courts’ fault” for 


perpetuating because they have not taken steps to correct it.  Recent reports have documented 


other problematic practices.  For example, a June 2014 letter from Presiding Circuit Court Judge 


Maura McShane to municipal court judges in the region discussed troubling and possibly 


unlawful practices of municipal courts in St. Louis County that served to prevent the public from 


attending court sessions.  These practices included not allowing children in court.  Indeed, as late 


as October 2014, the municipal court website in the neighboring municipality of Bel Ridge—


where Judge Brockmeyer serves as prosecutor—stated that children are not allowed in court.  


While it appears that Ferguson’s court has always allowed children, we talked with people who 


assumed it did not because of their experiences in other courts.  One man told us he was 


aggressively questioned by FPD officers after he left his child outside court with a friend because 


of this assumption.  Thus, even though Ferguson might not engage in some of these practices, 


and while it may even be the case that other municipalities have themselves implemented 


reforms, the long history of these practices continues to shape community members’ views of 


what might happen to them if they attend court.   


 


Court officials have told us that Ferguson’s expansive list of “must appear” offenses is 


not driven by any public safety need.  That is underscored by the fact that, in some cases, 


attorneys are allowed to resolve such offenses over the phone without making any appearance in 


                                                 
26


  The email reports that the defendant, a black male, was booked into jail.  This email does not provide the full 


context of the circumstances that led to the 10-day jail sentence and further information is required to assess the 


appropriateness of that order.  Nonetheless, the email suggests that the court jailed a defendant for refusing to 


answer questions, which raises significant Fifth Amendment concerns.  There is also no indication as to whether the 


defendant was represented or, if not, was allowed or afforded representation to defend against the contempt charge 


and 10-day sentence.   
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court.  Nonetheless, despite the acknowledged obstacles to appearing in person in court and the 


lack of any articulated need to appear in court in all but a few instances, Ferguson has taken few, 


if any, steps to reduce the number of cases that require a court appearance.    


c. Driver’s License Suspensions Mandated by State Law and Unnecessarily 


Prolonged by Ferguson Make It Difficult to Resolve a Case and Impose 


Substantial Hardship  


For many who have already had a warrant issued against them for failing to either appear 


or make a required payment, appearing in court is made especially difficult by the fact that their 


warrants likely resulted in the suspension of their driver’s licenses.  Pursuant to Missouri state 


law, anyone who fails to pay a traffic citation for a moving violation on time, or who fails to 


appear in court regarding a moving traffic violation, has his or her driver’s license suspended.  


Mo. Rev. Stat. § 302.341.1.  Thus, by virtue of having their licenses suspended, those who have 


already missed a required court appearance are more likely to fail to meet subsequent court 


obligations if they require physically appearing in court—fostering a cycle of missed 


appearances that is difficult to end.  That is particularly so given what some City officials from 


Ferguson and surrounding communities have called substandard public transportation options.  


We spoke with one woman who had her license suspended because she received a Failure to 


Appear charge in Ferguson and so had to rely on a friend to drive her to court.  When her friend 


canceled, she had no other means of getting to court on time, missed court, and had another 


Failure to Appear charge and arrest warrant issued against her—adding to the charges that 


required resolution before her license could be reinstated.
27


   


 


To be clear, responsibility for the hardship imposed by automatically suspending a 


person’s license for failing to appear in a traffic case rests largely with this state law.  Notably, 


however, Ferguson’s own discretionary practices amplify and prolong that law’s impact.  A 


temporary suspension can be lifted with a compliance letter from the municipal court, but the 


Ferguson municipal court does not issue compliance letters unless a person has satisfied the 


entire fine pending on the charge that caused the suspension.  This rule is not mandated by state 


law, which instead provides a municipality with the authority to decide when to issue a 


compliance letter.  See Mo. Rev. Stat. § 302.341.1 (“Such suspension shall remain in effect until 


the court with the subject pending charge requests setting aside the noncompliance suspension 


pending final disposition.”).  Indeed, Ferguson court staff told us that they will issue compliance 


letters before full payment has been made for cases that they determine, in their unguided 


discretion, to be sympathetic.   


 


This rule and the Ferguson practices that magnify its impact underscore how missed court 


appearances can have broad ramifications for individuals’ ability to maintain a job and care for 


their families.  We spoke with one woman who received three citations during a single incident 


in 2013 in which she pulled to the side of the road to allow a police car to pass, was confronted 


by the officer for doing so, and was cited for obstructing traffic, failing to signal, and not wearing 


a seatbelt.  The woman appeared in court to challenge those citations, was told a new trial date 


would be mailed to her, and instead received notice from the Missouri Department of Revenue 
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  While Missouri provides a process to secure a temporary waiver of a license suspension, we have heard from 


many that this process can be difficult and, in any case, is only available in certain circumstances. 
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several months later that her license was suspended.  Upon informing the Court Clerk that she 


never received notice of her court date, the Clerk told her the trial date had passed two weeks 


earlier and that there was now a warrant for her arrest pending.
28


  Given that the woman’s license 


was suspended only two weeks after her trial date, it appears the court did not send a warning 


letter before entering a warrant and suspending the license, contrary to purported policy.  Court 


records likewise do not indicate a letter being sent.  The woman asked to see the Municipal 


Judge to explain the situation, but court staff informed her that she could only see the Judge if 


she was issued a new court date and that she would only be issued a new court date if she paid 


her $200 bond.  With no opportunity to further petition the court, she wrote to Mayor Knowles 


about her situation, stating:   


 


Although I feel I have been harassed, wronged and unjustly done by Ferguson . . . 


[w]hat I am upset and concerned about is my driver’s license being suspended.  I 


was told that I may not be able to [be] reinstate[d] until the tickets are taken care 


of.  I am a hard working mother of two children and I cannot by any means take 


care of my family or work with my license being suspended and being unable to 


drive.  I have to have [a] valid license to keep my job because I transport clients 


that I work with not to mention I drive my children back and forth to school, 


practices and rehearsals on a daily basis.  I am writing this letter because no one 


has been able to help me and I am really hoping that I can get some help getting 


this issue resolved expediently.       


 


It appears that, at the Mayor’s request, the court entered “Not Guilty” dispositions on her cases, 


several months after they first resulted in the license suspension.   


d. Court Operations Impose Obstacles to Resolving Even Those Offenses that 


Do Not Require In-Person Court Appearance 


 The limited number of code violations that do not require an in-person court appearance 


can likewise be difficult to resolve, even if a person can afford to do so.  The court has accepted 


mailed payments for some time and has recently begun to accept online payments, but the court’s 


website suggests that in-person payment is required and provides no information that payment 


online or by mail is an option.  As a result, many people try to remit payment to the court 


window within the police department.  But community members have informed us that the court 


window often closes earlier than the posted hours indicate.  Indeed, during our investigation, we 


observed the court window close at 4:30 p.m. on days where an evening court session was not 


being held, despite the fact that both the Ferguson City website and the Missouri Courts website 


state that the window closes at 5:00 p.m.
29


  On one such occasion, we observed two different sets 


                                                 
28


  By initiating the license suspension procedure after a single missed appearance and without first providing notice 


or an opportunity to remedy the missed appearance, the court appears to have violated Missouri law.  See Mo. Rev. 


Stat. § 302.341.1 (providing that after a missed appearance associated with a moving violation, a court “shall within 


ten days . . . inform the defendant by ordinary mail at the last address shown on the court records that the court will 


order the director of revenue to suspend the defendant’s driving privileges if the charges are not disposed of and 


fully paid within thirty days from the date of mailing”).  
29


  See City Courts, City of Ferguson, http://www.fergusoncity.com/60/The-City-Of-Ferguson-Municipal-Courts 


(last visited Feb. 26, 2015); Ferguson Municipal Court, Your Missouri Courts,  


http://www.courts.mo.gov/page.jsp?id=8862 (last visited Feb. 26, 2015).   
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of people arrive after 4:30 p.m. but before 5:00 p.m.  One man told us his ticket payment was 


due that day.  Another woman arrived in the rain with her small child, unsuccessfully attempted 


to call someone to the window, and left.  Even when the court window is technically open, we 


have seen people standing at the window waiting for a response to their knocks for long periods 


of time, sometimes in inclement weather—even as court staff sat inside the police department 


tending to their normal duties.  


 


 As noted above, documents we reviewed showed that even where individuals are 


successful in talking with court staff about a citation, FPD-issued citations are sometimes so 


deficient that court staff are unable to determine what the fine, or even charge, is supposed to be.  


Evidence also shows that court staff have at times been unable to even find a person’s case file, 


often because the FPD officer who issued the ticket failed to properly file a copy.  In these cases, 


a person is left unable to resolve her or his citation.   


e. High Fines, Coupled with Legally Inadequate Ability-to-Pay Determinations 


and Insufficient Alternatives to Immediate Payment, Impose a Significant 


Burden on People Living In or Near Poverty 


It is common for a single traffic stop or other encounter with FPD to give rise to fines in 


amounts that a person living in poverty is unable to immediately pay.  This fact is attributable in 


part to FPD’s practice of issuing multiple citations—frequently three or more—on a single stop.  


This fact is also attributable to the fine assessment practices of the Ferguson municipal court, 


including not only the high fine amounts imposed, but also the inadequate process available for 


those who cannot afford to pay a fine.  Even setting aside cases where additional fines and fees 


were imposed for Failure to Appear violations, our investigation found instances in which the 


court charged $302 for a single Manner of Walking violation; $427 for a single Peace 


Disturbance violation; $531 for High Grass and Weeds; $777 for Resisting Arrest; and $792 for 


Failure to Obey, and $527 for Failure to Comply, which officers appear to use interchangeably.    


For many, the hardship of the fine amounts imposed is exacerbated by the fact that they 


owe similar fines in other, neighboring municipalities.  We spoke with one woman who, in 


addition to owing several hundred dollars in fines to Ferguson, also owed fines to the municipal 


courts in Jennings and Edmundson.  In total, she owed over $2,500 in fines and fees, even after 


already making over $1,000 in payments and clearing cases in several other municipalities.  This 


woman’s case is not unique.  We have heard reports from many individuals and even City 


officials that, in light of the large number of municipalities in the area immediately surrounding 


Ferguson, most of which have their own police departments and municipal courts, it is common 


for people to face significant fines from many municipalities. 


City officials have extolled that the Ferguson preset fine schedule establishes fines that 


are “at or near the top of the list” compared with other municipalities across a large number of 


offenses.  A more recent comparison of the preset fines of roughly 70 municipal courts in the 


region confirms that Ferguson’s fine amounts are above regional averages for many offenses, 


particularly discretionary offenses such as non-speeding-related traffic offenses.  That 


comparison also shows that Ferguson imposes the highest fine of any of those roughly 70 


municipalities for the offense of Failing to Provide Proof of Insurance; Ferguson charges $375, 


whereas the average fine imposed is $186 and the median fine imposed is $175.  In 2013 alone, 
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the Ferguson court collected over $286,000 in fines for that offense—more than any other 


offense except Failure to Appear.   


The fines that the court imposes for offenses without preset fines are more difficult to 


evaluate precisely because they are imposed on a case-by-case basis.  Typically, however, in 


imposing fines for non-TVB offenses during court sessions, the Municipal Judge adopts the fine 


recommendations of the Prosecuting Attorney—who also serves as the Ferguson City Attorney.  


As discussed above, court staff have communicated with the Municipal Judge regarding the need 


to ensure that the prosecutor’s recommended fines are sufficiently high because “[w]e need to 


keep up our revenue.”  We were also told of at least one incident in which an attorney received a 


fine recommendation from the prosecutor for his client, but when the client went to court to pay 


the fine, a clerk refused payment, informing her that there was an additional $100 owed beyond 


the fine recommended by the prosecutor.        


 The court imposes these fines without providing any process by which a person can seek 


a fine reduction on account of financial incapacity.  The court does not provide any opportunity 


for a person unable to pay a preset TVB fine to seek a modification of the fine amount.  Nor does 


the court consider a person’s financial ability to pay in determining how much of a fine to 


impose in cases without preset fines.  The Ferguson court’s failure to assess a defendant’s ability 


to pay stands in direct tension with Missouri law, which instructs that in determining the amount 


and the method of payment of a fine, a court “shall, insofar as practicable, proportion the fine to 


the burden that payment will impose in view of the financial resources of an individual.”  Mo. 


Rev. Stat. § 560.026.          


In lieu of proportioning a fine to a particular individual’s ability to pay or allowing a 


process by which a person could petition the court for a reduction, the court offers payment plans 


to those who cannot afford to immediately pay in full.  But such payment plans do not serve as a 


substitute for an ability-to-pay determination, which, properly employed, can enable a person in 


some cases to pay in full and resolve the case.  Moreover, the court’s rules regarding payment 


plans are themselves severe.  Unlike some other municipalities that require a $50 monthly 


payment, Ferguson’s standard payment plan requires payments of $100 per month, which 


remains a difficult amount for many to pay, especially those who are also making payments to 


other municipalities.  Further, the court treats a single missed, partial, or untimely payment as a 


missed appearance.  In such a case, the court immediately issues an arrest warrant without any 


notice or opportunity to explain why a payment was missed—for example, because the person 


was sick, or the court closed its doors early that day.  The court reportedly has softened this rule 


during the course of our investigation by allowing a person who has missed a payment to go to 


court to seek leave for not paying the full amount owed.  However, even this softened rule 


provides minimal relief, as making this request requires a person to appear in court the first 


Wednesday of the month at 11:00 a.m.  If a person misses that session, the court immediately 


issues an arrest warrant.   


Before the court provided this Wednesday morning court session for those on payment 


plans, court staff frequently rejected requests from payment plan participants to reduce or 


continue monthly payments—leaving individuals unable to make the required payment with no 


recourse besides incurring a Failure to Appear charge, receiving additional fines, and having an 


arrest warrant issued.  In July 2014, an assistant court clerk wrote in an email that she rejected a 


defendant’s request for a reduced monthly payment on account of inability to pay and told the 
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defendant, “everyone says [they] can’t pay.”  This is consistent with earlier noted statements by 


the acting Ferguson prosecutor that he stopped granting “needless requests for continuances from 


the payment docket.”  Another defendant who owed $1,002 in fines and fees stemming from a 


Driving with a Revoked License charge wrote to a City official that he would be unable to make 


his required monthly payment but hoped to avoid having a warrant issued.  He explained that he 


was unemployed, that the court had put him on a payment plan only a week before his first 


payment was due, and that he did not have enough time to gather enough money.  He implored 


the City to provide “some kind of community service to work off the fines/fees,” stating that “I 


want to pay you guys what I owe” and “I have been trying to scrape up what I can,” but that 


“with warrants it’s hard to get a job.”  The City official forwarded the request to a court clerk, 


who noted that the underlying charge dated back to 2007, that five Failure to Appear charges had 


been levied, and that no payments had yet been made.  The clerk responded:  “In this certain case 


[the defendant] will go to warrant.”  Records show that, only a week earlier, this same clerk 


asked a court clerk from another municipality to clear a ticket for former Ferguson Police Chief 


Moonier as a “courtesy.”  And, only a month later, that same clerk also helped the Ferguson 


Collector of Revenue clear two citations issued by neighboring municipalities.    


 Ferguson does not typically offer community service as an alternative to fines.  City 


officials have emphasized to us that Ferguson is one of only a few municipalities in the region to 


provide any form of a community service program, and that the program that is available is well 


run.  But the program, which began in February 2014, is only available on a limited basis, mostly 


to certain defendants who are 19 years old or younger.
30


  We have heard directly from 


individuals who could not afford to pay their fines—and thus accumulated additional charges 


and fines and had warrants issued against them—that they requested a community service 


alternative to monetary payment but were told no such alternative existed.  One man who still 


owes $1,100 stemming from a speeding and seatbelt violation from 2000 told us that he has been 


arrested repeatedly in connection with the fines he cannot afford to pay, and that “no one is 


willing to work with him to find an alternative solution.”  City officials have recognized the need 


to provide a meaningful community service option.  In August 2013, one City Councilmember 


wrote to the City Manager and the Mayor that, “[f]or a few years now we have talked about 


offering community service to those who can’t afford to pay their fines, but we haven’t actually 


made it happen.”  The Councilmember noted the benefits of such a program, including that it 


would “keep those people that simply don’t have the money to pay their fines from constantly 


being arrested and going to jail, only to be released and do it all over again.”          


2. The Court Imposes Unduly Harsh Penalties for Missed Payments or 


Appearances  


The procedural deficiencies identified above work together to make it exceedingly 


difficult to resolve a case and exceedingly easy to run afoul of the court’s stringent and confusing 


rules, particularly for those living in or near poverty.  That the court is at least in part responsible 


for causing cases to protract and result in technical violations has not prevented it from imposing 


                                                 
30


  Recently, the court has allowed some individuals over age 19 to resolve fines through community service, but 


that remains a rarity.  See City of Ferguson Continues Court Reform Initiative by Offering Community Service 


Program, City of Ferguson (Dec. 15, 2014), http://www.fergusoncity.com/CivicAlerts.aspx?AID=370&ARC=699 


(stating community service program was launched in partnership with Ferguson Youth Initiative in February 2014 


“to assist teenagers and certain other defendants”).  
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significant penalties when those violations occur.  Although Ferguson’s court—unlike many 


other municipal courts in the region—has ceased imposing the Failure to Appear charge, the 


court continues to routinely issue arrest warrants for missed appearances and missed payments.  


The evidence we have found shows that these arrest warrants are used almost exclusively for the 


purpose of compelling payment through the threat of incarceration.  The evidence also shows 


that the harms of the court’s warrant practices are exacerbated by the court’s bond procedures, 


which impose unnecessary obstacles to clearing a warrant or securing release after being arrested 


on a warrant and often function to further prolong a case and a person’s involvement in the 


municipal justice system.  These practices—together with the consequences to individuals and 


communities that result—raise significant due process and equal protection concerns. 


a. The Ferguson Municipal Court Uses Arrest Warrants Primarily as a Means of 


Securing Payment 


Ferguson uses its police department in large part as a collection agency for its municipal 


court.  Ferguson’s municipal court issues arrest warrants at a rate that police officials have 


called, in internal emails, “staggering.”  According to the court’s own figures, as of December 


2014, over 16,000 people had outstanding arrest warrants that had been issued by the court.  In 


fiscal year 2013 alone, the court issued warrants to approximately 9,007 people.  Many of those 


individuals had warrants issued on multiple charges, as the 9,007 warrants applied to 32,975 


different offenses.   


 


In the wake of several news accounts indicating that the Ferguson municipal court issued 


over 32,000 warrants in fiscal year 2013, court staff determined that it had mistakenly reported to 


the state of Missouri the number of charged offenses that had warrants (32,975), not the number 


of people who had warrants outstanding (9,007).  Our investigation indicates that is the case.  In 


any event, it is probative of FPD’s enforcement practices that those roughly 9,000 warrants were 


issued for over 32,000 offenses.  Moreover, for those against whom a warrant is issued, the 


number of offenses included within the warrant has tremendous practical importance.  As 


discussed below, the bond amount a person must pay to clear a warrant before an arrest occurs, 


or to secure release once a warrant has been executed, is often dependent on the number of 


offenses to which the warrant applies.  And, that the court issued warrants for the arrest of 


roughly 9,000 people is itself not insignificant; even under that calculation, Ferguson has one of 


the highest warrant totals in the region.   


 


The large number of warrants issued by the court, by any count, is due exclusively to the 


fact that the court uses arrest warrants and the threat of arrest as its primary tool for collecting 


outstanding fines for municipal code violations.  With extremely limited exceptions, every 


warrant issued by the Ferguson municipal court was issued because:  1) a person missed 


consecutive court appearances, or 2) a person missed a single required fine payment as part of a 


payment plan.  Under current court policy, the court issues a warrant in every case where either 


of those circumstances arises—regardless of the severity of the code violation that the case 


involves.  Indeed, the court rarely issues a warrant for any other purpose.  FPD does not request 


arrest or any other kind of warrants from the Ferguson municipal court; in fact, FPD officers told 


us that they have been instructed not to file warrant applications with the municipal court 


because the court does not have the capacity to consider them.        
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While issuing municipal warrants against people who have not appeared or paid their 


municipal code violation fines is sometimes framed as addressing the failure to abide by court 


rules, in practice, it is clear that warrants are primarily issued to coerce payment.
31


  One 


municipal judge from a neighboring municipality told us that the use of the Failure to Appear 


charge “provides cushion for judges against the attack that the court is operating as a debtor’s 


prison.”  And the Municipal Judge in Ferguson has acknowledged repeatedly that the warrants 


the court issues are not put in place for public safety purposes.  Indeed, once a warrant issues, 


there is no urgency within FPD to actually execute it.  Court staff reported that they typically 


take weeks, if not months, to enter warrants into the system that enables patrol officers to 


determine if a person they encounter has an outstanding warrant.  As of December 2014, for 


example, some warrants issued in September 2014 were not yet detectable to officers in the field.  


Court staff also informed us that no one from FPD has ever commented on that lag or prioritized 


closing it.  Nor does there seem to be any public safety obstacle to eliminating failure to appear 


warrants altogether.  The court has, in fact, adopted a temporary “warrant recall program” that 


allows individuals who show up to court to immediately have their warrants recalled and a new 


court date assigned.  And, under longstanding practice, once an attorney makes an appearance in 


a case, the court automatically discharges any pending warrants.      


That the primary role of warrants is not to protect public safety but rather to facilitate fine 


collection is further evidenced by the fact that the warrants issued by the court are 


overwhelmingly issued in non-criminal traffic cases that would not themselves result in a penalty 


of imprisonment.  From 2010 to December 2014, the offenses (besides Failure to Appear 


ordinance violations) that most often led to a municipal warrant were:  Driving While License Is 


Suspended, Expired License Plates, Failure to Register a Vehicle, No Proof of Insurance, and 


Speed Limit violations.  These offenses comprised the majority of offenses that led to a warrant 


not because they are more severe than other offenses, but rather because every missed 


appearance or payment on any charge results in a warrant, and these were some of the most 


common charges brought by FPD during that period.           


 


Even though these underlying code violations would not on their own result in a penalty 


of imprisonment, arrest and detention are not uncommon once a warrant enters on a case.  We 


have found that FPD officers frequently check individuals for warrants, even when the person is 


not reasonably suspected of engaging in any criminal activity, and, if a municipal warrant exists, 


will often make an arrest.  City officials have told us that the decision to arrest a person for an 


outstanding warrant is “highly discretionary” and that officers will frequently not arrest unless 


the person is “ignorant.”  Records show, however, that officers do arrest individuals for 


outstanding municipal warrants with considerable frequency.  Jail records are poorly managed, 


and data on jail bookings is only available as of April 2014.  But during the roughly six-month 


period from April to September 2014, 256 people were booked into the Ferguson City Jail after 


being arrested at least in part for an outstanding warrant—96% of whom were African American.  


Of these individuals, 28 were held for longer than two days, and 27 of these 28 people were 


black.   


 


                                                 
31


  As stated in the Missouri Municipal Court Handbook produced by the Circuit Court:  “Defendants who fail or 


refuse to pay their fines and costs can be extremely difficult to deal with, but if there is a credible threat of 


incarceration if they do not pay, the job of collection becomes much easier.”  Mo. Mun. Benchbook, Cir. Ct., Mun. 


Divs. § 13.6 (2010).     
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Similarly, data collected during vehicle stops shows that, during a larger period of time 


between October 2012 and October 2014, FPD arrested roughly 460 individuals following a 


vehicle stop solely because they had outstanding warrants.  This figure is likely a significant 


underrepresentation of the total number of people arrested for outstanding warrants during that 


period, as it does not include those people arrested on outstanding warrants not during traffic 


stops; nor does it include those people arrested during traffic stops for multiple reasons, but who 


might not have been stopped, much less arrested, without the officer performing a warrant check 


on the car and finding an outstanding warrant.  Even among this limited pool, the data shows the 


disparate impact these arrests have on African Americans.  Of the 460 individuals arrested 


during traffic stops solely for outstanding warrants, 443 individuals—or 96%—were African 


American.     


 


That data also does not include those people arrested by other municipal police 


departments on the basis of an outstanding warrant issued by Ferguson.  As has been widely 


reported in recent months, many municipal police departments in the region identify people with 


warrants pending in other towns and then arrest and hold those individuals on behalf of those 


towns.  FPD’s records show that it routinely arrests individuals on warrants issued by other 


jurisdictions.  And, although we did not review the records of other departments, we have heard 


reports of many individuals who were arrested for a Ferguson-issued warrant by police officers 


outside of Ferguson.  On some occasions, Ferguson will decline to pick up a person arrested in a 


different municipality for a Ferguson warrant and, after however long it takes for that decision to 


be made, the person will be released, sometimes after being required to pay bond.  On other 


occasions, Ferguson will send an officer to retrieve the person for incarceration in the Ferguson 


City Jail; FPD supervisors have in fact instructed officers to do so “regardless of the charge or 


the bond amount, or the number of prisoners we have in custody.”  We found evidence of FPD 


officers traveling more than 200 miles to retrieve a person detained by another agency on a 


Ferguson municipal warrant.   


 


Because of the large number of municipalities in the region, many of which have warrant 


practices similar to Ferguson, it is not unusual for a person to be arrested by one department, 


have outstanding warrants pending in other police departments, and be handed off from one 


department to another until all warrants are cleared.  We have heard of individuals who have run 


out of money during this process—referred to by many as the “muni shuffle”—and as a result 


were detained for a week or longer.    


     


The large number of municipal court warrants being issued, many of which lead to arrest, 


raises significant due process and equal protection concerns.  In particular, Ferguson’s practice 


of automatically treating a missed payment as a failure to appear—thus triggering an arrest 


warrant and possible incarceration—is directly at odds with well-established law that prohibits 


“punishing a person for his poverty.”  Bearden v. Georgia, 461 U.S. 660, 671 (1983); see also 


Tate v. Short, 401 U.S. 395, 398 (1971).  In Bearden, the Supreme Court found unconstitutional 


a state’s decision to revoke probation and sentence a defendant to prison because the defendant 


was unable to pay a required fine.  Bearden, 461 U.S. at 672-73.  The Court held that before 


imposing imprisonment, a court must first inquire as to whether the missed payment was 


attributable to an inability to pay and, if so, “consider alternate measures of punishment other 


than imprisonment.”  Id. at 672; see also Martin v. Solem, 801 F.2d 324, 332 (8th Cir. 1986) 
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(noting that the state court had failed to adequately determine, as required by Bearden, whether 


the defendant had “made sufficient bona fide efforts legally to acquire the resources to pay,” but 


nonetheless denying habeas relief because the defendant’s failure to pay was due not to 


indigency but his “willful refusal to pay”).     


 


 The Ferguson court, however, has in the past routinely issued arrest warrants when a 


person is unable to make a required fine payment without any ability-to-pay determination.  


While the court does not sentence a defendant to jail in such a case, the result is often equivalent 


to what Bearden proscribes:  the incarceration of a defendant solely because of an inability to 


pay a fine.  In response to concerns about issuing warrants in such cases, Ferguson officials have 


told us that without issuing warrants and threatening incarceration, they have no ability to secure 


payment.  But the Supreme Court rejected that argument, finding that states are “not powerless to 


enforce judgments against those financially unable to pay a fine,” and noting that—especially in 


cases like those at issue here in which the court has already made a determination that 


penological interests do not demand incarceration—a court can “establish a reduced fine or 


alternate public service in lieu of a fine that adequately serves the state’s goals of punishment 


and deterrence, given the defendant’s diminished financial resources.”
32


  Id.  As discussed above, 


however, Ferguson has not established any such alternative.
33


         


 


Finally, in light of the significant portion of municipal charges that lead to an arrest 


warrant, as well as the substantial number of arrest warrants that lead to arrest and detention, we 


have considerable concerns regarding whether individuals facing charges in Ferguson municipal 


court are entitled to, and being unlawfully denied, the right to counsel.       


b. Ferguson’s Bond Practices Impose Undue Hardship on Those Seeking to 


Secure Release from the Ferguson City Jail 


Our investigation found substantial deficiencies in the way Ferguson police and court 


officials set, accept, refund, and forfeit bond payments.  Recently, in response to concerns raised 


during our investigation, the City implemented several changes to its bond practices, most of 


which apply to those detained after a warrantless arrest.
34


  These changes represent positive 


                                                 
32


  Ferguson officials have also told us that the arrest warrant is issued not because of the missed payment per se, but 


rather because the person missing the payment failed to abide by the court’s rules.  But the Supreme Court has 


rejected that contention, too.  In Bearden, the Court noted that the sentencing court’s stated concern “was that the 


petitioner had disobeyed a prior court order to pay the fine,” but found that the sentence nonetheless “is no more 


than imprisoning a person solely because he lacks funds” to pay.  Bearden, 461 U.S. at 674.     
33


  Additionally, Ferguson’s municipal code provides:  “When a sentence for violation of any provision of this Code 


or other ordinance of the city . . . includes a fine and such fine is not paid, or if the costs of prosecution adjudged 


against an offender are not paid, the person under sentence shall be imprisoned one day for every ten dollars 


($10.00) of any such unpaid fine or costs . . . not to exceed a total of four (4) months.”  Ferguson Mun. Code § 1-16.  


Our investigation did not uncover any evidence that the court has sentenced anyone to imprisonment pursuant to this 


statute in the past several years.  Nonetheless, it is concerning that this statute, which unconstitutionally sanctions 


imprisonment for failing to pay a fine, remains in effect.  Cf. Bearden v. Georgia, 461 U.S. 660, 671 (1983).                  
34


  In December 2014, the court set forth a bond schedule for warrantless arrests, which provides that, for all but 14 


code violations, a person arrested pursuant to a municipal code violation and brought to Ferguson City Jail shall be 


issued a citation or summons and released on his or her own recognizance without any bond payment required.  For 


those 14 code violations requiring a bond, the court has set “fixed” bond amounts, although these are subject to the 


court’s discretion to raise or lower those amounts at the request of the City or the detained individual.  The court’s 
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developments, but many deficiencies remain.
35


  Given the high number of arrest warrants issued 


by the municipal court—and given that in many cases a person can only clear a pending warrant 


or secure release from detention by posting bond—the deficiencies identified below impose 


significant harm to individuals in Ferguson.   


 


Current bond practices are unclear and inconsistent.  Information provided by the City 


reveals a haphazard bond system that results in people being erroneously arrested, and some 


people paying bond but not getting credit for having done so.  Documents describe officers 


finding hundred dollar bills in their pockets that were given to them for bond payment and not 


remembering which jail detainee provided them; bond paperwork being found on the floor; and 


individuals being arrested after their bonds had been accepted because the corresponding 


warrants were never cancelled.  At one point in 2012, Ferguson's Court Clerk called such issues 


a “daily problem.”  The City’s practices for receiving and tracking bond payments have not 


changed appreciably since then. 


 


The practices for setting bond are similarly erratic.  The Municipal Judge advised us that 


he sets all bonds upon issuing an arrest warrant.  We found, however, that bond amounts are 


mostly set by court staff, and are rarely even reviewed by the Judge.  While court staff told us 


that the current bond schedule requires a bond of $200 for up to four traffic offenses, $100 for 


every traffic offense thereafter, $100 for every Failure to Appear charge, and $300 for every 


criminal offense, FPD’s own policy includes a bond schedule that departs from these figures.  In 


practice, bond amounts vary widely.  See FPD General Order 421.02.  Our review of a random 


sample of warrants indicates that bond is set in a manner that often departs from both the 


schedule referenced by court staff and the schedule found in FPD policy.  In a number of these 


cases, the bond amount far exceeded the amount of the underlying fine.     


 


 The court’s bond practices, including the fact that the court often imposes bonds that 


exceed the amount owed to the court, do not appear to be grounded in any public safety need.  In 


a July 2014 email to Chief Jackson and other police officials, the Court Clerk reported that 


“[s]tarting today we are going to reduce anyone’s bond that calls and is in warrant[] to half the 


amount,” explaining that “[t]his may bring in some extra monies this way.”  The email identifies 


no public safety obstacle or other reason not to implement the bond reduction.  Notably, the 


email also states that “[w]e will only do this between the hours of 8:30 to 4” and that no half-


bond will be accepted after those hours unless the Court Clerk approves it.
36


  Thus, as a result of 


this policy, an individual able to appear at the court window during business hours would pay 


half as much to clear a warrant as an individual who is actually arrested on a warrant after hours.  


That Ferguson’s bond practices do not appear grounded in public safety is underscored by the 


                                                                                                                                                             
recent order further provides that, even if an individual does not pay the bond required, he or she shall in any case be 


released after 12 hours, rather than the previous 72-hour limit.   
35


  For example, the recent orders fail to specify that, in considering whether to adjust the bond imposed, the court 


shall make an assessment of an individual’s ability to pay, and assign bond proportionately.  Cf. Pugh v. Rainwater, 


572 F.2d 1053, 1057 (5th Cir. 1978) (en banc) (noting that the incarceration of those who cannot afford to meet the 


requirements of a fixed bond schedule “without meaningful consideration of other possible alternatives” infringes on 


due process and equal protection requirements).  
36


  The court’s website states that the court window is open from 8:30 a.m. to 5:00 p.m., not 4:00 p.m.  See City 


Courts, City of Ferguson, http://www.fergusoncity.com/60/The-City-Of-Ferguson-Municipal-Courts (last visited 


Feb. 26, 2015). 
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fact that the court will typically cancel outstanding warrants without requiring the posting of any 


bond for people who have an attorney enter an appearance on their behalf.   Records show that 


this practice is also applied haphazardly, and there do not appear to be any rules that govern the 


apparent discretion court staff have to waive or require bond following an attorney’s appearance.  


 


 It is not uncommon for an individual charged with only a minor violation to be arrested 


on a warrant, be unable to afford bond, and have no recourse but to await release.  Longstanding 


court rules provide for a person arrested pursuant to an arrest warrant to be held up to 72 hours 


before being released without bond, and the court’s recent orders do not appear to change this.  


Records show that individuals are routinely held for 72 hours.  FPD’s records management 


system only began capturing meaningful jail data in April 2014; but from April to September 


2014 alone, 77 people were detained in the jail for longer than two days, and many of those 


detentions neared, reached, or exceeded the 72-hour mark.  Of those 77 people, 73, or 95%, were 


black.  Many people, including the woman described earlier who was charged with two parking 


code violations, have reported being held up until the 72-hour limit—despite having no ability to 


pay.     


 


 Indeed, many others report being held for far longer, and documentary evidence is 


consistent with these reports.  In April 2010, for example, the Chief of Police wrote an email to 


the Captain of the Patrol Division stating that the “intent is that when the watch commander / 


street supervisor gets the census from the jail he asks who will come up on 72 hrs.,” and, if there 


is any such person, “he can have them given the next available court date and released, or 


authorize they remain in jail, since he will be the designate.”  The email continues:  “If someone 


has already been there more than 72 hours, it may be assumed their continued hold was 


previously authorized.”  Further, as noted above, while comprehensive jail records do not exist 


for detentions prior to April 2014, records do show several recent instances in which FPD 


detained a person for longer than the purported 72-hour limit.     


 


 Despite the fact that those arrested by FPD for outstanding municipal warrants can be 


held for several days if unable to post bond, the Ferguson municipal court does not give credit 


for time served.  As a result, there have been many cases in which a person has been arrested on 


a warrant, detained for 72 hours or more, and released owing the same amount as before the 


arrest was made.  Court records do not even track the total amount of time a person has spent in 


jail as part of a case.  When asked why this is not tracked, a member of court staff told us:  “It’s 


only three days anyway.”   


 


 These prolonged detentions for those who cannot afford bond are alarming, and raise 


considerable due process and equal protection concerns.  The prolonged detentions are especially 


concerning given that there is no public safety need for those who receive municipal warrants to 


be jailed at all.  The Ferguson Municipal Judge has acknowledged that for most code violations, 


it is “probably a good idea to do away with jail time.”      


 


 Further, there are many circumstances in which court practices preclude a person from 


making payment against the underlying fine owed—and thus resolving the case, or at least 


moving the case toward resolution—and instead force the person to pay a bond.  If, for example, 


an individual is jailed on a “must appear” charge and has not yet appeared in court to have the 
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fine assessed, the individual will not be allowed to make payment on the underlying charge.  


Rather, the person must post bond, receive a new court date, appear in court, and start the 


process anew.  Even when the underlying fine has been assessed, a person in jail may still be 


forced to make a bond payment instead of a fine payment to secure release if court staff are 


unavailable to determine the amount the person owes.  And when a person attempts to resolve a 


warrant before they end up arrested, a bond payment will typically be required unless the person 


can afford to pay the underlying fine in full, as, by purported policy, the court does not accept 


partial payment of fines outside of a court-sanctioned payment plan.      


 


Bond forfeiture procedures also raise significant due process concerns.  Under current 


practice, the first missed appearance or missed payment following a bond payment results in a 


warning letter being sent; after the second missed appearance or payment, the court initiates a 


forfeiture action (and issues another arrest warrant).  As with “warrant warning letters” described 


above, our investigation has been unable to verify that the court consistently sends bond 


forfeiture warning letters.  And, as with warrant warning letters, bond forfeiture warning letters 


are sometimes returned to the court, but court staff members do not appear to make any further 


attempt to contact the intended recipient.   


 Upon a bond being forfeited, the court directs the bond money into the City’s account and 


does not apply the amount to the individual’s underlying fine.  For example, if a person owes a 


$200 fine payment, is arrested on a warrant, and posts a bond of $200, the forfeiture of the bond 


will result in the fine remaining $200 and an arrest warrant being issued.  If, instead, Ferguson 


were to allow this $200 to go toward the underlying fine, this would resolve the matter entirely, 


obviating the need for any warrant or subsequent court appearance.  Not applying a forfeited 


bond to the underlying fine is especially troubling considering that this policy does not appear to 


be clearly communicated to those paying bonds.  Particularly in cases where the bond is set at an 


amount near the underlying fine owed—which we have found to be common—it is entirely 


plausible that a person paying bond would mistakenly believe that payment resolves the case.  


When asked why the forfeited bond is not applied to the underlying fine, court staff 


asserted that applicable law prohibits them from doing so without the bond payer’s consent.
37


 


That explanation is grounded in an incorrect view of the law.  In Perry v. Aversman, 168 S.W.3d 


541 (Mo. Ct. App. 2005), the Missouri Court of Appeals explicitly upheld a rule requiring that 


forfeited bonds be applied to pending fines of the person who paid bond and found that such 


practices are acceptable so long as the court provides sufficient notice.  Id. at 543-46.  In light of 


the fact that applicable law permits forfeited bonds to be applied to pending fines, Ferguson’s 


longstanding practice of directing forfeited bond money to the City’s general fund is troubling.  


In fiscal year 2013 alone, the City collected forfeited bond amounts of $177,168, which could 


instead have been applied to the fines of those making the payments.    


 Ferguson’s rules and procedures for refunding bond payments upon satisfaction of the 


underlying fine raise similar concerns.  Ferguson requires that when a person pays the underlying 


                                                 
37


  Critically, however, when a person attends court after paying a bond and is assessed a fine, court staff members 


do automatically apply the bond already paid to the fine owed, and in fact require application of the bond to the fine 


regardless of the defendant’s wishes.  Thus, the court has simultaneously asserted that it can apply a bond to a fine 


without a defendant’s consent when the bond would otherwise be returned to the defendant, but that it cannot apply 


a bond to a fine without a defendant’s consent when the bond would otherwise be forfeited into the City’s own 


accounts.     
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fine to avoid bond forfeiture, he or she must pay in person and provide photo identification.  Yet, 


where the underlying fine is less than the bond amount—a common occurrence—the City does 


not immediately refund the difference to the individual.  Rather, pursuant to a directive issued by 


the current City Finance Director approximately four years ago, bond refunds cannot be made in 


person, and instead must be sent via mail.  According to Ferguson’s Court Clerk, it is not entirely 


uncommon for these refund checks to be returned as undeliverable and become “unclaimed 


property.”    


C. Ferguson Law Enforcement Practices Disproportionately Harm Ferguson’s 


African-American Residents and Are Driven in Part by Racial Bias 


 Ferguson’s police and municipal court practices disproportionately harm African 


Americans.  Further, our investigation found substantial evidence that this harm stems in part 


from intentional discrimination in violation of the Constitution.       


 


African Americans experience disparate impact in nearly every aspect of Ferguson’s law 


enforcement system.  Despite making up 67% of the population, African Americans accounted 


for 85% of FPD’s traffic stops, 90% of FPD’s citations, and 93% of FPD’s arrests from 2012 to 


2014.  Other statistical disparities, set forth in detail below, show that in Ferguson: 


 


 African Americans are 2.07 times more likely to be searched during a vehicular 


stop but are 26% less likely to have contraband found on them during a search.  


They are 2.00 times more likely to receive a citation and 2.37 times more likely to 


be arrested following a vehicular stop.  


 


 African Americans have force used against them at disproportionately high rates, 


accounting for 88% of all cases from 2010 to August 2014 in which an FPD 


officer reported using force.  In all 14 uses of force involving a canine bite for 


which we have information about the race of the person bitten, the person was 


African American. 


 


 African Americans are more likely to receive multiple citations during a single 


incident, receiving four or more citations on 73 occasions between October 2012 


and July 2014, whereas non-African Americans received four or more citations 


only twice during that period. 


 


 African Americans account for 95% of Manner of Walking charges; 94% of all 


Fail to Comply charges; 92% of all Resisting Arrest charges; 92% of all Peace 


Disturbance charges; and 89% of all Failure to Obey charges.
38


  


 


 African Americans are 68% less likely than others to have their cases dismissed 


by the Municipal Judge, and in 2013 African Americans accounted for 92% of 


cases in which an arrest warrant was issued. 


 


                                                 
38


  As noted above, FPD charges violations of Municipal Code Section 29-16 as both Failure to Obey and Failure to 


Comply.  Court data carries forward this inconsistency.  
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 African Americans account for 96% of known arrests made exclusively because 


of an outstanding municipal warrant.   


 


These disparities are not the necessary or unavoidable results of legitimate public safety efforts.  


In fact, the practices that lead to these disparities in many ways undermine law enforcement 


effectiveness.  See, e.g., Jack Glaser, Suspect Race: Causes and Consequence of Racial Profiling 


96-126 (2015) (because profiling can increase crime while harming communities, it has a “high 


risk” of contravening the core police objectives of controlling crime and promoting public 


safety).  The disparate impact of these practices thus violates federal law, including Title VI and 


the Safe Streets Act. 


 


The racially disparate impact of Ferguson’s practices is driven, at least in part, by 


intentional discrimination in violation of the Equal Protection Clause of the Fourteenth 


Amendment.  Racial bias and stereotyping is evident from the facts, taken together.  This 


evidence includes:  the consistency and magnitude of the racial disparities throughout Ferguson’s 


police and court enforcement actions; the selection and execution of police and court practices 


that disproportionately harm African Americans and do little to promote public safety; the 


persistent exercise of discretion to the detriment of African Americans; the apparent 


consideration of race in assessing threat; and the historical opposition to having African 


Americans live in Ferguson, which lingers among some today.  We have also found explicit 


racial bias in the communications of police and court supervisors and that some officials apply 


racial stereotypes, rather than facts, to explain the harm African Americans experience due to 


Ferguson’s approach to law enforcement.  “Determining whether invidious discriminatory 


purpose was a motivating factor demands a sensitive inquiry into such circumstantial and direct 


evidence of intent as may be available.”  Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 


429 U.S. 252, 266 (1977).  Based on this evidence as a whole, we have found that Ferguson’s 


law enforcement activities stem in part from a discriminatory purpose and thus deny African 


Americans equal protection of the laws in violation of the Constitution. 


1. Ferguson’s Law Enforcement Actions Impose a Disparate Impact on African 


Americans that Violates Federal Law  


African Americans are disproportionately represented at nearly every stage of Ferguson 


law enforcement, from initial police contact to final disposition of a case in municipal court.  


While FPD’s data collection and retention practices are deficient in many respects, the data that 


is collected by FPD is sufficient to allow for meaningful and reliable analysis of racial 


disparities.  This data—collected directly by police and court officials—reveals racial disparities 


that are substantial and consistent across a wide range of police and court enforcement actions. 


 


African Americans experience the harms of the disparities identified below as part of a 


comprehensive municipal justice system that, at each juncture, enforces the law more harshly 


against black people than others.  The disparate impact of Ferguson’s enforcement actions is 


compounding:  at each point in the enforcement process there is a higher likelihood that an 


African American will be subjected to harsher treatment; accordingly, as the adverse 


consequences imposed by Ferguson grow more and more severe, those consequences are 


imposed more and more disproportionately against African Americans.  Thus, while 85% of 
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FPD’s vehicle stops are of African Americans, 90% of FPD’s citations are issued to African 


Americans, and 92% of all warrants are issued in cases against African Americans.  Strikingly, 


available data shows that of those subjected to one of the most severe actions this system 


routinely imposes—actual arrest for an outstanding municipal warrant—96% are African 


American. 


a. Disparate Impact of FPD Practices 


i. Disparate Impact of FPD Enforcement Actions Arising from Vehicular 


Stops  


  Pursuant to Missouri state law on racial profiling, Mo. Rev. Stat. § 590.650, FPD 


officers are required to collect race and other data during every traffic stop.  While some law 


enforcement agencies collect more comprehensive data to identify and stem racial profiling, this 


information is sufficient to show that FPD practices exert a racially disparate impact along 


several dimensions. 


 


FPD reported 11,610 vehicle stops between October 2012 and October 2014.  African 


Americans accounted for 85%, or 9,875, of those stops, despite making up only 67% of the 


population.  White individuals made up 15%, or 1,735, of stops during that period, despite 


representing 29% of the population.  These differences indicate that FPD traffic stop practices 


may disparately impact black drivers.
39


  Even setting aside the question of whether there are 


racial disparities in FPD’s traffic stop practices, however, the data collected during those stops 


reliably shows statistically significant racial disparities in the outcomes people receive after 


being stopped.  Unlike with vehicle stops, assessing the disparate impact of post-stop 


outcomes—such as the rate at which stops result in citations, searches, or arrests—is not 


dependent on population data or on assumptions about differential offending rates by race; 


instead, the enforcement actions imposed against stopped black drivers are compared directly to 


the enforcement actions imposed against stopped white drivers.   


In Ferguson, traffic stops of black drivers are more likely to lead to searches, citations, 


and arrests than are stops of white drivers.  Black people are significantly more likely to be 


searched during a traffic stop than white people.  From October 2012 to October 2014, 11% of 


stopped black drivers were searched, whereas only 5% of stopped white drivers were searched.   


                                                 
39


  While there are limitations to using basic population data as a benchmark when evaluating whether there are 


racial disparities in vehicle stops, it is sufficiently reliable here.  In fact, in Ferguson, black drivers might account for 


less of the driving pool than would be expected from overall population rates because a lower proportion of blacks 


than whites is at or above the minimum driving age.  See 2009-2013 5-Year American Community Survey, U.S. 


Census Bureau (2015) (showing higher proportion of black population in under-15 and under-19 age categories than 


white population).  Ferguson officials have told us that they believe that black drivers account for more of the 


driving pool than their 67% share of the population because the driving pool also includes drivers traveling from 


neighboring municipalities—many of which have higher black populations than Ferguson.  Our investigation casts 


doubt upon that claim.  An analysis of zip-code data from the 53,850 summonses FPD issued from January 1, 2009 


to October 14, 2014, shows that the African-American makeup for all zip codes receiving a summons—weighted by 


population size and the number of summonses received by people from that zip code—is 63%.  Thus, there is 


substantial reason to believe that the share of drivers in Ferguson who are black is in fact lower than population data 


suggests.    







 


65 


 


Despite being searched at higher rates, African Americans are 26% less likely to have 


contraband found on them than whites:  24% of searches of African Americans resulted in a 


contraband finding, whereas 30% of searches of whites resulted in a contraband finding.  This 


disparity exists even after controlling for the type of search conducted, whether a search incident 


to arrest, a consent search, or a search predicated on reasonable suspicion.  The lower rate at 


which officers find contraband when searching African Americans indicates either that officers’ 


suspicion of criminal wrongdoing is less likely to be accurate when interacting with African 


Americans or that officers are more likely to search African Americans without any suspicion of 


criminal wrongdoing.  Either explanation suggests bias, whether explicit or implicit.
40


 This lower 


hit rate for African Americans also underscores that this disparate enforcement practice is 


ineffective.  


Other, more subtle indicators likewise show meaningful disparities in FPD’s search 


practices:  of the 31 Terry stop searches FPD conducted during this period between October 


2012 to October 2014, 30 were of black individuals; of the 103 times FPD asked both the driver 


and passenger to exit a vehicle during a search, the searched individuals were black in 95 cases; 


and, while only one search of a white person lasted more than half an hour (1% of all searches of 


white drivers), 59 searches of African Americans lasted that long (5% of all searches of black 


drivers).       


Of all stopped black drivers, 91%, or 8,987, received citations, while 87%, or 1,501, of 


all stopped white drivers received a citation.
41


  891 stopped black drivers—10% of all stopped 


black drivers—were arrested as a result of the stop, whereas only 63 stopped white drivers—4% 


of all stopped white drivers—were arrested.  This disparity is explainable in large part by the 


high number of black individuals arrested for outstanding municipal warrants issued for missed 


court payments and appearances.  As we discuss below, African Americans are more likely to 


have warrants issued against them than whites and are more likely to be arrested for an 


outstanding warrant than their white counterparts.  Notably, on 14 occasions FPD listed the only 


reason for an arrest following a traffic stop as “resisting arrest.”  In all 14 of those cases, the 


person arrested was black.   


These disparities in the outcomes that result from traffic stops remain even after 


regression analysis is used to control for non-race-based variables, including driver age; gender; 


the assignment of the officer making the stop; disparities in officer behavior; and the stated 


reason the stop was initiated.  Upon accounting for differences in those variables, African 


Americans remained 2.07 times more likely to be searched; 2.00 times more likely to receive a 


citation; and 2.37 times more likely to be arrested than other stopped individuals.  Each of these 


                                                 
40


  Assessing contraband or “hit rates” is a generally accepted practice in the field of criminology to 


“operationaliz[e] the concept of ‘intent to discriminate.’”  The test shows “bias against a protected group if the 


success rate of searches on that group is lower than on another group.”  Nicola Persico & Petra Todd, The Hit Rates 


Test for Racial Bias in Motor-Vehicle Searches, 25 Justice Quarterly 37, 52 (2008).  Indeed, as noted below, in 


assessing whether racially disparate impact is motivated by discriminatory intent for Equal Protection Clause 


purposes, disparity can itself provide probative evidence of discriminatory intent.    
41


  As noted above, African Americans received 90% of all citations issued by FPD from October 2012 to July 2014.  


This data shows that 86% of people receiving citations following an FPD traffic stop between October 2012 and 


October 2014 were African American.       
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disparities is statistically significant and would occur by chance less than one time in 1,000.
42


  


The odds of these disparities occurring by chance together are significantly lower still.     


ii. Disparate Impact of FPD’s Multiple Citation Practices 


The substantial racial disparities that exist within the data collected from traffic stops are 


consistent with the disparities found throughout FPD’s practices.  As discussed above, our 


investigation found that FPD officers frequently make discretionary choices to issue multiple 


citations during a single incident.  Setting aside the fact that, in some cases, citations are 


redundant and impose duplicative penalties for the same offense, the issuance of multiples 


citations also disproportionately impacts African Americans.  In 2013, for instance, more than 


50% of all African Americans cited received multiple citations during a single encounter with 


FPD, whereas only 26% of non-African Americans did.  Specifically, 26% of African Americans 


receiving a citation received two citations at once, whereas only 17% of white individuals 


received two citations at once.  Those disparities are even greater for incidents that resulted in 


more than two citations:  15% of African Americans cited received three citations at the same 


time, whereas 6% of cited whites received three citations; and while 10% of cited African 


Americans received four or more citations at once, only 3% of cited whites received that many 


during a single incident.  Each of these disparities is statistically significant, and would occur by 


chance less than one time in 1,000.  Indeed, related data from an overlapping time period shows 


that, between October 2012 to July 2014, 38 black individuals received four citations during a 


single incident, compared with only two white individuals; and while 35 black individuals 


received five or more citations at once, not a single white person did.
43


 


iii. Disparate Impact of Other FPD Charging Practices 


From October 2012 to July 2014, African Americans accounted for 85%, or 30,525, of 


the 35,871 total charges brought by FPD—including traffic citations, summonses, and arrests.  


Non-African Americans accounted for 15%, or 5,346, of all charges brought during that period.
44


  


These rates vary somewhat across different offenses.  For example, African Americans represent 


a relatively low proportion of those charged with Driving While Intoxicated and Speeding on 


State Roads or Highways.  With respect to speeding offenses for all roads, African Americans 


account for 72% of citations based on radar or laser, but 80% of citations based on other or 


unspecified methods.  Thus, as evaluated by radar, African Americans violate the law at lower 


rates than as evaluated by FPD officers.  Indeed, controlling for other factors, the disparity in 


speeding tickets between African Americans and non-African Americans is 48% larger when 


                                                 
42


  It is generally accepted practice in the field of statistics to consider any result that would occur by chance less 


than five times out of 100 to be statistically significant.   
43


  Similar to the post-stop outcome disparities—which show disparities in FPD practices after an initial stop has 


been made—these figures show disparities in FPD practices after a decision to issue a citation has been made.  Thus, 


these disparities are not based in any part on population data.  
44


  Although the state-mandated racial profiling data collected during traffic stops captures ethnicity in addition to 


race, most other FPD reports capture race only.  As a result, these figures for non-African Americans include not 


only whites, but also non-black Latinos.  That FPD’s data collection methods do not consistently capture ethnicity 


does not affect this report’s analysis of the disparate impact imposed on African Americans, but it has prevented an 


analysis of whether FPD practices also disparately impact Latinos.  In 2010, Latinos comprised 1% of Ferguson’s 


population.  See 2010 Census, U.S. Census Bureau (2010), available at 


http://factfinder.census.gov/bkmk/table/1.0/en/DEC/10_SF1/QTP3/1600000US2923986 (last visited Feb. 26, 2015). 
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citations are issued not on the basis of radar or laser, but by some other method, such as the 


officer’s own visual assessment.  This difference is statistically significant.        


 


Data on charges issued by FPD from 2011-2013 shows that, for numerous municipal 


offenses for which FPD officers have a high degree of discretion in charging, African Americans 


are disproportionately represented relative to their representation in Ferguson’s population.  


While African Americans make up 67% of Ferguson’s population, they make up 95% of Manner 


of Walking in Roadway charges; 94% of Failure to Comply charges; 92% of Resisting Arrest 


charges; 92% of Peace Disturbance charges; and 89% of Failure to Obey charges.  Because these 


non-traffic offenses are more likely to be brought against persons who actually live in Ferguson 


than are vehicle stops, census data here does provide a useful benchmark for whether a pattern of 


racially disparate policing appears to exist.  These disparities mean that African Americans in 


Ferguson bear the overwhelming burden of FPD’s pattern of unlawful stops, searches, and 


arrests with respect to these highly discretionary ordinances.   


iv. Disparate Impact of FPD Arrests for Outstanding Warrants 


FPD records show that once a warrant issues, racial disparities in FPD’s warrant 


execution practices make it exceedingly more likely for a black individual with an outstanding 


warrant to be arrested than a white individual with an outstanding warrant.  Arrest data captured 


by FPD often fails to identify when a person is arrested solely on account of an outstanding 


warrant.  Nonetheless, the data FPD collects during traffic stops pursuant to Missouri state 


requirements does capture information regarding when arrests are made for no other reason than 


that an arrest warrant was pending.  Based upon that data, from October 2012 to October 2014, 


FPD arrested 460 individuals exclusively because the person had an outstanding arrest warrant.  


Of those 460 people arrested, 443, or 96%, were black.  That African Americans are 


disproportionately impacted by FPD’s warrant execution practices is also reflected in the fact 


that, during the roughly six-month period from April to September 2014, African Americans 


accounted for 96% of those booked into the Ferguson City Jail at least in part because they were 


arrested for an outstanding municipal warrant.  


v. Concerns Regarding Pedestrian Stops 


Although available data enables an assessment of the disparate impact of many FPD 


practices, many other practices cannot be assessed statistically because of FPD’s inadequate data 


collection.  FPD does not reliably collect or track data regarding pedestrian stops, or FPD 


officers’ conduct during those stops.  Given this lack of data, we are unable to determine whether 


African Americans are disproportionately the subjects of pedestrian stops, or the rate of searches, 


arrests, or other post-pedestrian stop outcomes.  We note, however, that during our investigation 


we have spoken with not only black community members who have been stopped by FPD 


officers, but also non-black community members and employees of local businesses who have 


observed FPD conduct pedestrian stops of others, all of whom universally report that pedestrian 


stops in Ferguson almost always involve African-American youth.  Even though FPD does not 


specifically track pedestrian stops, other FPD records are consistent with those accounts.  Arrest 


and other incident reports sometimes describe encounters that begin with pedestrian stops, 


almost all of which involve African Americans.   
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b. Disparate Impact of Court Practices  


Our investigation has also found that the rules and practices of the Ferguson municipal 


court also exert a disparate impact on African Americans.  As discussed above, once a charge is 


filed in Ferguson municipal court, a number of procedural barriers imposed by the court combine 


to make it unnecessarily difficult to resolve the charge.  Data created and maintained by the court 


show that black defendants are significantly more likely to be adversely impacted by those 


barriers.  An assessment of every charge filed in Ferguson municipal court in 2011 shows that, 


over time, black defendants are more likely to have their cases persist for longer durations, more 


likely to face a higher number of mandatory court appearances and other requirements, and more 


likely to have a warrant issued against them for failing to meet those requirements.
45


    


In light of the opaque court procedures previously discussed, the likelihood of running 


afoul of a court requirement increases when a case lasts for a longer period of time and results in 


more court encounters.  Court cases involving black individuals typically last longer than those 


involving white individuals.  Of the 2,369 charges filed against white defendants in 2011, over 


63% were closed after six months.  By contrast, only 34% of the 10,984 charges against black 


defendants were closed within that time period.  10% of black defendants, however, resolved 


their case between six months and a year from when it was filed, while 9% of white defendants 


required that much time to secure resolution.  And, while 17% of black defendants resolved their 


charge over a year after it was brought against them, only 9% of white defendants required that 


much time.  Each of these cases was ultimately resolved, in most instances by satisfying debts 


owed to the court; but this data shows substantial disparities between blacks and whites 


regarding how long it took to do so.   


 On average, African Americans are also more likely to have a high number of “events” 


occur before a case is resolved.  The court’s records track all activities that occur in a case—from 


payments and court appearances to continuances and Failure to Appear charges.  11% of cases 


involving African Americans had three “events,” whereas 10% of cases involving white 


defendants had three events.  14% of cases involving black defendants had four to five events, 


compared with 9% of cases involving white defendants.  Those disparities increase as the 


recorded number of events per case increases.  Data show that there are ten or more events in 


17% of cases involving black defendants but only 5% of cases involving white defendants.  


Given that an “event” can represent a variety of different kinds of occurrences, these particular 


disparities are perhaps less probative; nonetheless, they strongly suggest that black defendants 


have, on average, more encounters with the court during a single case than their white peers.   


Given the figures above, it is perhaps unsurprising that the municipal court’s practice of 


issuing warrants to compel fine payments following a missed court appearance or missed 


payment has a disparate impact on black defendants.  92% of all warrants issued in 2013 were 


issued in cases involving an African-American defendant.  This figure is disproportionate to the 


representation of African Americans in the court’s docket.  Although the proportion of court 


cases involving black defendants has increased in recent years—81% of all cases filed in 2009, 


                                                 
45


  The universe of cases in this and subsequent analyses consisted of cases filed in 2011 because, given that some 


cases endure for years, a more recent sample would have excluded a greater amount of data from case events that 


have not yet occurred.  
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compared with 85% of all cases filed in 2013—that proportion remains substantially below the 


proportion of warrants issued to African Americans.      


These disparities are consistent with the evidence discussed above that African 


Americans are often unable to resolve municipal charges despite taking appropriate steps to do 


so, and the evidence discussed below suggesting that court officials exercise discretion in a 


manner that disadvantages the African Americans that appear before the court.  


Notably, the evidence suggests that African Americans are not only disparately impacted 


by court procedures, but also by the court’s discretionary rulings in individual cases.  Although 


court data did not enable a comprehensive assessment of disparities in fines that the court 


imposes, we did review fine data regarding ten different offenses and offense categories, 


including the five highly discretionary offenses disproportionately brought against African 


Americans noted above.
46


  That analysis suggests that there may be racial disparities in the 


court’s fine assessment practices.  In analyzing the initial fines assessed for those ten offenses for 


each year from 2011-2013—30 data points in total—the average fine assessment was higher for 


African Americans than others in 26 of the 30 data points.  For example, among the 53 Failure to 


Obey charges brought in 2013 that did not lead to added Failure to Appear fines—44 of which 


involved an African-American defendant—African Americans were assessed an average fine of 


$206, whereas the average fine for others was $147.  The magnitude of racial disparities in fine 


amounts varied across the 30 yearly offense averages analyzed, but those disparities consistently 


disfavored African Americans.   


Further, an evaluation of dismissal rates throughout the life of a case shows that, on 


average, an African-American defendant is 68% less likely than other defendants to have a case 


dismissed.  In addition to cases that are “Dismissed,” court records also show cases that are 


“Voided” altogether.  There are only roughly 400 cases listed as Voided from 2011-2013, but the 


data that is available for that relatively small number of Voided cases shows that African 


Americans are three times less likely to receive the Voided outcome than others.   


c. Ferguson’s Racially Disparate Practices Violate Federal Law 


 This data shows that police and court practices impose a disparate impact on black 


individuals that itself violates the law.  Title VI and the Safe Streets Act prohibit law 


enforcement agencies that receive federal financial assistance, such as FPD, from engaging in 


law enforcement activities that have an unnecessary disparate impact based on race, color, or 


national origin.  42 U.S.C. § 2000d.  Title VI’s implementing regulations prohibit law 


enforcement agencies from using “criteria or methods of administration” that have an 


unnecessary disparate impact based on race, color, or national origin.  28 C.F.R. § 42.104(b)(2); 


see also Alexander v. Sandoval, 532 U.S. 275, 281-82 (2001).  Similarly, the Safe Streets Act 


applies not only to intentional discrimination, but also to any law enforcement practices that 


                                                 
46


  The ten offenses or offense categories analyzed include:  1) Manner of Walking in Roadway; 2) Failure to 


Comply; 3) Resisting Arrest; 4) Peace Disturbance; 5) Failure to Obey; 6) High Grass and Weeds; 7) One Headlight; 


8) Expired License Plate; 9) aggregated data for 14 different parking violation offenses; and 10) aggregated data for 


four different headlight offenses, including:  One Headlight; Defective Headlights; No Headlights; and Failure to 


Maintain Headlights.   
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unnecessarily disparately impact an identified group based on the enumerated factors.  28 C.F.R. 


§ 42.203.  Cf. Charleston Housing Authority v. USDA, 419 F.3d 729, 741-42 (8th Cir. 2005) 


(finding in the related Fair Housing Act context that where official action imposes a racially 


disparate impact, the action can only be justified through a showing that it is necessary to non-


discriminatory objectives).   


 


 Thus, under these statutes, the discriminatory impact of Ferguson’s law enforcement 


practices—which is both unnecessary and avoidable—is unlawful regardless of whether it is 


intentional or not.  As set forth below, these practices also violate the prohibitions against 


intentional discrimination contained within Title VI, the Safe Streets Act, and the Fourteenth 


Amendment.      


2. Ferguson’s Law Enforcement Practices Are Motivated in Part by 


Discriminatory Intent in Violation of the Fourteenth Amendment and Other 


Federal Laws 


 The race-based disparities created by Ferguson’s law enforcement practices cannot be 


explained by chance or by any difference in the rates at which people of different races adhere to 


the law.  These disparities occur, at least in part, because Ferguson law enforcement practices are 


directly shaped and perpetuated by racial bias.  Those practices thus operate in violation of the 


Fourteenth Amendment’s Equal Protection Clause, which prohibits discriminatory policing on 


the basis of race.  Whren, 517 U.S. at 813; Johnson v. Crooks, 326 F.3d 995, 999 (8th Cir. 


2003).
47


   


 


 An Equal Protection Clause violation can occur where, as here, the official administration 


of facially neutral laws or policies results in a discriminatory effect that is motivated, at least in 


part, by a discriminatory purpose.  See Washington v. Davis, 426 U.S. 229, 239-40 (1976).  In 


assessing whether a given practice stems from a discriminatory purpose, courts conduct a 


“sensitive inquiry into such circumstantial and direct evidence of intent as may be available,” 


including historical background, contemporaneous statements by decision makers, and 


substantive departures from normal procedure.  Vill. of Arlington Heights, 429 U.S. at 266; 


United States v. Bell, 86 F.3d 820, 823 (8th Cir. 1996).  To violate the Equal Protection Clause, 


official action need not rest solely on racially discriminatory purposes; rather, official action 


violates the Equal Protection Clause if it is motivated, at least in part, by discriminatory purpose.  


Personnel Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979).    


   


 We have uncovered significant evidence showing that racial bias has impermissibly 


played a role in shaping the actions of police and court officials in Ferguson.  That evidence, 


detailed below, includes:  1) the consistency and magnitude of the racial disparities found 


throughout police and court enforcement actions; 2) direct communications by police supervisors 


and court officials that exhibit racial bias, particularly against African Americans; 3) a number of 


other communications by police and court officials that reflect harmful racial stereotypes; 4) the 


background and historic context surrounding FPD’s racially disparate enforcement practices; 5) 
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  Ferguson’s discriminatory practices also violate Title VI and the Safe Streets Act, which, in addition to 


prohibiting some forms of unintentional conduct that has a disparate impact based on race, also prohibit intentionally 


discriminatory conduct that has a disparate impact.  See 42 U.S.C. § 2000d; 42 U.S.C. § 3789d.       
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the fact that City, police, and court officials failed to take any meaningful steps to evaluate or 


address the race-based impact of its law enforcement practices despite longstanding and widely 


reported racial disparities, and instead consistently reapplied police and court practices known to 


disparately impact African Americans.    


a. Consistency and Magnitude of Identified Racial Disparities    


In assessing whether an official action was motivated in part by discriminatory intent, the 


actual impact of the action and whether it “bears more heavily on one race or another” may 


“provide an important starting point.”  Vill. of Arlington Heights, 429 U.S. at 266 (internal 


citations and quotation marks omitted).  Indeed, in rare cases, statistical evidence of 


discriminatory impact may be sufficiently probative to itself establish discriminatory intent.  


Hazelwood School Dist. v. United States, 433 U.S. 299, 307-08 (1977) (noting in the Title VII 


context that where “gross statistical disparities can be shown, they alone may in a proper case 


constitute prima facie proof of a pattern or practice of discrimination”).   


 


The race-based disparities we have found are not isolated or aberrational; rather, they 


exist in nearly every aspect of Ferguson police and court operations.  As discussed above, 


statistical analysis shows that African Americans are more likely to be searched but less likely to 


have contraband found on them; more likely to receive a citation following a stop and more 


likely to receive multiple citations at once; more likely to be arrested; more likely to have force 


used against them; more likely to have their case last longer and require more encounters with 


the municipal court; more likely to have an arrest warrant issued against them by the municipal 


court; and more likely to be arrested solely on the basis of an outstanding warrant.  As noted 


above, many of these disparities would occur by chance less than one time in 1000.    


 


These disparities provide significant evidence of discriminatory intent, as the “impact of 


an official action is often probative of why the action was taken in the first place since people 


usually intend the natural consequences of their actions.”  Reno v. Bossier Parish Sch. Bd., 520 


U.S. 471, 487 (1997); see also Davis, 426 U.S. at 242 (“An invidious discriminatory purpose 


may often be inferred from the totality of the relevant facts, including the fact, if it is true, that 


the [practice] bears more heavily on one race than another.”).  These disparities are 


unexplainable on grounds other than race and evidence that racial bias, whether implicit or 


explicit, has shaped law enforcement conduct.
48


   


b. Direct Evidence of Racial Bias 


Our investigation uncovered direct evidence of racial bias in the communications of 


influential Ferguson decision makers.  In email messages and during interviews, several court 


and law enforcement personnel expressed discriminatory views and intolerance with regard to 


race, religion, and national origin.  The content of these communications is unequivocally 


derogatory, dehumanizing, and demonstrative of impermissible bias.  
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  Social psychologists have long recognized the influence of implicit racial bias on decision making, and law 


enforcement experts have similarly acknowledged the impact of implicit racial bias on law enforcement decisions.  


See, e.g., R. Richard Banks, Jennifer L. Eberhardt, & Lee Ross, Discrimination and Implicit Bias in a Racially 


Unequal Society, 94 Cal. L. Rev. 1169 (2006); Tracey G. Gove, Implicit Bias and Law Enforcement, The Police 


Chief (October 2011).     
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We have discovered evidence of racial bias in emails sent by Ferguson officials, all of 


whom are current employees, almost without exception through their official City of Ferguson 


email accounts, and apparently sent during work hours.  These email exchanges involved several 


police and court supervisors, including FPD supervisors and commanders.  The following emails 


are illustrative: 


 


 A November 2008 email stated that President Barack Obama would not be 


President for very long because “what black man holds a steady job for four 


years.” 


 


 A March 2010 email mocked African Americans through speech and familial 


stereotypes, using a story involving child support.  One line from the email read:  


“I be so glad that dis be my last child support payment!  Month after month, year 


after year, all dose payments!”  


  


 An April 2011 email depicted President Barack Obama as a chimpanzee. 


 


 A May 2011 email stated:  “An African-American woman in New Orleans was 


admitted into the hospital for a pregnancy termination.  Two weeks later she 


received a check for $5,000.  She phoned the hospital to ask who it was from.  


The hospital said, ‘Crimestoppers.’” 


 


 A June 2011 email described a man seeking to obtain “welfare” for his dogs 


because they are “mixed in color, unemployed, lazy, can’t speak English and have 


no frigging clue who their Daddies are.” 


 


 An October 2011 email included a photo of a bare-chested group of dancing women, 


apparently in Africa, with the caption, “Michelle Obama’s High School Reunion.” 


 


 A December 2011 email included jokes that are based on offensive stereotypes 


about Muslims. 


 


Our review of documents revealed many additional email communications that exhibited racial 


or ethnic bias, as well as other forms of bias.  Our investigation has not revealed any indication 


that any officer or court clerk engaged in these communications was ever disciplined.  Nor did 


we see a single instance in which a police or court recipient of such an email asked that the 


sender refrain from sending such emails, or any indication that these emails were reported as 


inappropriate.  Instead, the emails were usually forwarded along to others.
49
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  We did find one instance in 2012 in which the City Manager forwarded an email that played upon stereotypes of 


Latinos, but within minutes of sending it, sent another email to the recipient in which he stated he had not seen the 


offensive part of the email and apologized for the “inappropriate and offensive” message.  Police and court staff 


took no such corrective action, and indeed in many instances expressed amusement at the offensive correspondence.   
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Critically, each of these email exchanges involved supervisors of FPD's patrol and court 


operations.
50


  FPD patrol supervisors are responsible for holding officers accountable to 


governing laws, including the Constitution, and helping to ensure that officers treat all people 


equally under the law, regardless of race or any other protected characteristic.  The racial animus 


and stereotypes expressed by these supervisors suggest that they are unlikely to hold an officer 


accountable for discriminatory conduct or to take any steps to discourage the development or 


perpetuation of racial stereotypes among officers.   


 


Similarly, court supervisors have significant influence and discretion in managing the 


court’s operations and in processing individual cases.  As discussed in Parts I and III.B of this 


report, our investigation has found that a number of court rules and procedures are interpreted 


and applied entirely at the discretion of the court clerks.  These include:  whether to require a 


court appearance for certain offenses; whether to grant continuances or other procedural 


requests; whether to accept partial payment of an owed fine; whether to cancel a warrant without 


a bond payment; and whether to provide individuals with documentation enabling them to have a 


suspended driver’s license reinstated before the full fine owed has been paid off.  Court clerks 


are also largely responsible for setting bond amounts.  The evidence we found thus shows not 


only racial bias, but racial bias by those with considerable influence over the outcome of any 


given court case.   


 


 This documentary evidence of explicit racial bias is consistent with reports from 


community members indicating that some FPD officers use racial epithets in dealing with 


members of the public.  We spoke with one African-American man who, in August 2014, had an 


argument in his apartment to which FPD officers responded, and was immediately pulled out of 


the apartment by force.  After telling the officer, “you don’t have a reason to lock me up,” he 


claims the officer responded:  “N*****, I can find something to lock you up on.”  When the man 


responded, “good luck with that,” the officer slammed his face into the wall, and after the man 


fell to the floor, the officer said, “don’t pass out motherf****r because I’m not carrying you to 


my car.”  Another young man described walking with friends in July 2014 past a group of FPD 


officers who shouted racial epithets at them as they passed.   


 


Courts have widely acknowledged that direct statements exhibiting racial bias are 


exceedingly rare, and that such statements are not necessary for establishing the existence of 


discriminatory purpose.  See, e.g., Hayden v. Paterson, 594 F.3d 150, 163 (2d Cir. 2010) (noting 


that “discriminatory intent is rarely susceptible to direct proof”); see also Thomas v. Eastman 


Kodak Co., 183 F.3d 38, 64 (1st Cir. 1999) (noting in Title VII case that “[t]here is no 


requirement that a plaintiff . . . must present direct, ‘smoking gun’ evidence of racially biased 


decision making in order to prevail”); Robinson v. Runyon, 149 F.3d 507, 513 (6th Cir. 1998) 


(noting in Title VII case that “[r]arely will there be direct evidence from the lips of the defendant 


proclaiming his or her racial animus”).  Where such evidence does exist, however, it is highly 


probative of discriminatory intent.  That is particularly true where, as here, the communications 


exhibiting bias are made by those with considerable decision-making authority.  See Doe v. 
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  We were able to review far more emails from FPD supervisors than patrol officers.  City officials informed us 


that, while many FPD supervisors have their email accounts on hard drives in the police department, most patrol 


officers use a form of webmail that does not retain messages once they are deleted.   







 


74 


 


Mamaroneck, 462 F. Supp. 2d 520, 550 (S.D.N.Y. 2006); Eberhart v. Gettys, 215 F. Supp. 2d 


666, 678 (M.D.N.C. 2002).  


c. Evidence of Racial Stereotyping  


Several Ferguson officials told us during our investigation that it is a lack of “personal 


responsibility” among African-American members of the Ferguson community that causes 


African Americans to experience disproportionate harm under Ferguson’s approach to law 


enforcement.  Our investigation suggests that this explanation is at odd with the facts.  While 


there are people of all races who may lack personal responsibility, the harm of Ferguson’s 


approach to law enforcement is largely due to the myriad systemic deficiencies discussed above.  


Our investigation revealed African Americans making extraordinary efforts to pay off expensive 


tickets for minor, often unfairly charged, violations, despite systemic obstacles to resolving those 


tickets.  While our investigation did not indicate that African Americans are disproportionately 


irresponsible, it did reveal that, as the above emails reflect, some Ferguson decision makers hold 


negative stereotypes about African Americans, and lack of personal responsibility is one of them.  


Application of this stereotype furthers the disproportionate impact of Ferguson’s police and court 


practices.  It causes court and police decision makers to discredit African Americans’ 


explanations for not being able to pay tickets and allows officials to disown the harms of 


Ferguson’s law enforcement practices. 


 


The common practice among Ferguson officials of writing off tickets further evidences a 


double standard grounded in racial stereotyping.  Even as Ferguson City officials maintain the 


harmful stereotype that black individuals lack personal responsibility—and continue to cite this 


lack of personal responsibility as the cause of the disparate impact of Ferguson’s practices—


white City officials condone a striking lack of personal responsibility among themselves and 


their friends.  Court records and emails show City officials, including the Municipal Judge, the 


Court Clerk, and FPD supervisors assisting friends, colleagues, acquaintances, and themselves in 


eliminating citations, fines, and fees.  For example: 


 


 In August 2014, the Court Clerk emailed Municipal Judge Brockmeyer a copy of 


a Failure to Appear notice for a speeding violation issued by the City of 


Breckenridge, and asked:  “[FPD patrol supervisor] came to me this morning, 


could you please take [care] of this for him in Breckenridge?”  The Judge replied:  


“Sure.”  Judge Brockmeyer also serves as Municipal Judge in Breckenridge. 


 


 In October 2013, Judge Brockmeyer sent Ferguson’s Prosecuting Attorney an 


email with the subject line “City of Hazelwood vs. Ronald Brockmeyer.”  The 


Judge wrote:  “Pursuant to our conversation, attached please find the red light 


camera ticket received by the undersigned.  I would appreciate it if you would 


please see to it that this ticket is dismissed.”  The Prosecuting Attorney, who also 


serves as prosecuting attorney in Hazelwood, responded:  “I worked on red light 


matters today and dismissed the ticket that you sent over.  Since I entered that into 


the system today, you may or may not get a second notice – you can just ignore 


that.”  
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 In August 2013, an FPD patrol supervisor wrote an email entitled “Oops” to the 


Prosecuting Attorney regarding a ticket his relative received in another 


municipality for traveling 59 miles per hour in a 40 miles-per-hour zone, noting 


“[h]aving it dismissed would be a blessing.”  The Prosecuting Attorney responded 


that the prosecutor of that other municipality promised to nolle pros the ticket.  


The supervisor responded with appreciation, noting that the dismissal “[c]ouldn’t 


have come at a better time.”   


  


 Also in August 2013, Ferguson’s Mayor emailed the Prosecuting Attorney about a 


parking ticket received by an employee of a non-profit day camp for which the 


Mayor sometimes volunteers.  The Mayor wrote that the person “shouldn’t have 


left his car unattended there, but it was an honest mistake” and stated, “I would 


hate for him to have to pay for this, can you help?”  The Prosecuting Attorney 


forwarded the email to the Court Clerk, instructing her to “NP [nolle prosequi, or 


not prosecute] this parking ticket.” 


 


 In November 2011, a court clerk received a request from a friend to “fix a parking 


ticket” received by the friend’s coworker’s wife.  After the ticket was faxed to the 


clerk, she replied:  “It’s gone baby!” 


 


 In March 2014, a friend of the Court Clerk’s relative emailed the Court Clerk with 


a scanned copy of a ticket asking if there was anything she could do to help.  She 


responded:  “Your ticket of $200 has magically disappeared!”  Later, in June 


2014, the same person emailed the Court Clerk regarding two tickets and asked:  


“Can you work your magic again?  It would be deeply appreciated.”  The Clerk 


later informed him one ticket had been dismissed and she was waiting to hear 


back about the second ticket.   


  


 These are just a few illustrative examples.  It is clear that writing off tickets between the 


Ferguson court staff and the clerks of other municipal courts in the region is routine.  Email 


exchanges show that Ferguson officials secured or received ticket write-offs from staff in a 


number of neighboring municipalities.  There is evidence that the Court Clerk and a City of 


Hazelwood clerk “fixed” at least 12 tickets at each other’s request, and that the Court Clerk 


successfully sought help with a ticket from a clerk in St. Ann.  And in April 2011, a court 


administrator in the City of Pine Lawn emailed the Ferguson Court Clerk to have a warrant 


recalled for a person applying for a job with the Pine Lawn Police Department.  The court 


administrator explained that “[a]fter he gets the job, he will have money to pay off his fines with 


Ferguson.”  The Court Clerk recalled the warrant and issued a new court date for more than two 


months after the request was made.   


 


City officials’ application of the stereotype that African Americans lack “personal 


responsibility” to explain why Ferguson’s practices harm African Americans, even as these same 


City officials exhibit a lack of personal—and professional—responsibility in handling their own 


and their friends’ code violations, is further evidence of discriminatory bias on the part of 


decision makers central to the direction of law enforcement in Ferguson.  
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d. Historical Background      


Until the 1960s, Ferguson was a “sundown town” where African Americans were banned 


from the City after dark.  The City would block off the main road from Kinloch, which was a 


poor, all-black suburb, “with a chain and construction materials but kept a second road open 


during the day so housekeepers and nannies could get from Kinloch to jobs in Ferguson.”
51


  


During our investigative interviews, several older African-American residents recalled this era in 


Ferguson and recounted that African Americans knew that, for them, the City was “off-limits.”       


The Ferguson of half a century ago is not the same Ferguson that exists today.  We heard 


from many residents—black and white—who expressed pride in their community, especially 


with regard to the fact that Ferguson is one of the most demographically diverse communities in 


the area.  Pride in this aspect of Ferguson is well founded; Ferguson is more diverse than most of 


the United States, and than many of its surrounding cities.  It is clear that many Ferguson 


residents of different races genuinely embrace that diversity.   


But we also found evidence during our investigation that some within Ferguson still have 


difficulty coming to terms with Ferguson’s changing demographics and seeing Ferguson’s 


African American and white residents as equals in civic life.  While total population rates have 


remained relatively constant over the last three decades, the portion of Ferguson residents who 


are African American has increased steadily but dramatically, from 25% in 1990 to 67% in 2010.  


Some individuals, including individuals charged with discretionary enforcement decisions in 


either the police department or the court, have expressed concerns about the increasing number 


of African Americans that have moved to Ferguson in recent years.  Similarly, some City 


officials and residents we spoke with explicitly distinguished Ferguson’s African-American 


residents from Ferguson’s “normal” residents or “regular” people.  One white third-generation 


Ferguson resident told us that in many ways Ferguson is “progressive and quite vibrant,” while 


in another it is “typical—trying to hang on to its ‘whiteness.’”   


 


On its own, Ferguson’s historical backdrop as a racially segregated community that did 


not treat African Americans equally under the law does not demonstrate that law enforcement 


practices today are motivated by impermissible discriminatory intent.  It is one factor to consider, 


however, especially given the evidence that, among some in Ferguson, these attitudes persist 


today.  As courts have instructed, the historical background of an official practice that leads to 


discriminatory effects is, together with other evidence, probative as to whether that practice is 


grounded in part in discriminatory purposes.  See Vill. of Arlington Heights, 429 U.S. at 267; see 


also Rogers v. Lodge, 458 U.S. 613, passim (1982).   


e. Failure to Evaluate or Correct Practices that Have Long Resulted in a Racially 


Disparate Impact 


 That the discriminatory effect of Ferguson’s law enforcement practices is the result of 


intentional discrimination is further evidenced by the fact that City, police, and court officials 


have consistently failed to evaluate or reform—and in fact appear to have redoubled their 
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  Richard Rothstein, The Making of Ferguson, Econ. Policy Inst. (Oct. 2014), available at 


http://www.epi.org/publication/making-ferguson/. 



http://www.epi.org/publication/making-ferguson/
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commitment to—the very practices that have plainly and consistently exerted a disparate impact 


on African Americans.   


 


 The disparities we have identified appear to be longstanding.  The statistical analysis 


performed as part of our investigation relied upon police and court data from recent years, but 


FPD has collected data related to vehicle stops pursuant to state requirements since 2000.  Each 


year, that information is gathered by FPD, sent to the office of the Missouri Attorney General, 


and published on the Missouri Attorney General’s webpage.
52


  The data show disparate impact 


on African Americans in Ferguson for as long as that data has been reported.  Based on that 


racial profiling data, Missouri publishes a “Disparity Index” for each reporting municipality, 


calculated as the percent of stops of a certain racial group compared with that group’s local 


population rate.  In each of the last 14 years, the data show that African Americans are “over 


represented” in FPD’s vehicular stops.
53


  That data also shows that in most years, FPD officers 


searched African Americans at higher rates than others, but found contraband on African 


Americans at lower rates.   


 


In 2001, for example, African Americans comprised about the same proportion of the 


population as whites, but while stops of white drivers accounted for 1,495 stops, African 


Americans accounted for 3,426, more than twice as many.  While a white person stopped that 


year was searched in 6% of cases, a black person stopped was searched in 14% of cases.  That 


same year, searches of whites resulted in a contraband finding in 21% of cases, but searches of 


African Americans only resulted in a contraband finding in 16% of cases.  Similar disparities 


were identified in most other years, with varying degrees of magnitude.  In any event, the data 


reveals a pattern of racial disparities in Ferguson’s police activities.  That pattern appears to have 


been ignored by Ferguson officials.   


 


 That the extant racial disparities are intentional is also evident in the fact that Ferguson 


has consistently returned to the unlawful practices described in Parts III.A. and B. of this Report 


knowing that they impose a persistent disparate impact on African Americans.  City officials 


have continued to encourage FPD to stop and cite aggressively as part of its revenue generation 


efforts, even though that encouragement and increased officer discretion has yielded 


disproportionate African-American representation in FPD stops and citations.  Until we 


recommended it during our investigation, FPD officials had not restricted officer discretion to 


issue multiple citations at once, even though the application of that discretion has led officers to 


issue far more citations to African Americans at once than others, on average, and even though 


only black individuals (35 in total) ever received five or more citations at once over a three-year 


period.  FPD has not provided further guidance to constrain officer discretion in conducting 


searches, even though FPD officers have, for years, searched African Americans at higher rates 


than others but found contraband during those searches less often than in searches of individuals 


of other races.   
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  See Missouri Vehicle Stops Report, Missouri Attorney General,  


http://ago.mo.gov/VehicleStops/Reports.php?lea=161 (last visited Feb. 13, 2015).   
53


  Data for the entire state of Missouri shows an even higher “Disparity Index” for those years than the disparity 


index present in Ferguson.  This raises, by the state’s own metric, considerable concerns about policing outside of 


Ferguson as well.   







 


78 


 


Similarly, City officials have not taken any meaningful steps to contain the discretion of 


court clerks to grant continuances, clear warrants, or enable driver’s license suspensions to be 


lifted, even though those practices have resulted in warrants being issued and executed at highly 


disproportionate rates against African Americans.  Indeed, until the City of Ferguson repealed 


the Failure to Appear statute in September 2014—after this investigation began—the City had 


not taken meaningful steps to evaluate or reform any of the court practices described in this 


Report, even though the implementation of those practices has plainly exerted a disparate impact 


on African Americans.           


 


FPD also has not significantly altered its use-of-force tactics, even though FPD records 


make clear that current force decisions disparately impact black suspects, and that officers appear 


to assess threat differently depending upon the race of the suspect.  FPD, for example, has not 


reviewed or revised its canine program, even though available records show that canine officers 


have exclusively set their dogs against black individuals, often in cases where doing so was not 


justified by the danger presented.  In many incidents in which officers used significant levels of 


force, the facts as described by the officers themselves did not appear to support the force used, 


especially in light of the fact that less severe tactics likely would have been equally effective.  In 


some of these incidents, law enforcement experts with whom we consulted could find no 


explanation other than race to explain the severe tactics used. 


 


During our investigation, FPD officials told us that their police tactics are responsive to 


the scenario at hand.  But records suggest that, where a suspect or group of suspects is white, 


FPD applies a different calculus, typically resulting in a more measured law enforcement 


response.  In one 2012 incident, for example, officers reported responding to a fight in progress 


at a local bar that involved white suspects.  Officers reported encountering “40-50 people 


actively fighting, throwing bottles and glasses, as well as chairs.”  The report noted that “one 


subject had his ear bitten off.”  While the responding officers reported using force, they only 


used “minimal baton and flashlight strikes as well as fists, muscling techniques and knee 


strikes.”  While the report states that “due to the amount of subjects fighting, no physical arrests 


were possible,” it notes also that four subjects were brought to the station for “safekeeping.”  


While we have found other evidence that FPD later issued a wanted for two individuals as a 


result of the incident, FPD’s response stands in stark contrast to the actions officers describe 


taking in many incidents involving black suspects, some of which we earlier described.  


 


Based on this evidence, it is apparent that FPD requires better training, limits on officer 


discretion, increased supervision, and more robust accountability systems, not only to ensure that 


officers act in accordance with the Fourth Amendment, but with the Fourteenth Amendment as 


well.  FPD has failed to take any such corrective action, and instead has actively endorsed and 


encouraged the perpetuation of the practices that have led to such stark disparities.  This, 


together with the totality of the facts that we have found, evidences that those practices exist, at 


least in part, on account of an unconstitutional discriminatory purpose.  See Feeney, 442 U.S. at 


279 n.24 (noting that the discriminatory intent inquiry is “practical,” because what “any official 


entity is ‘up to’ may be plain from the results its actions achieve, or the results they avoid”).       
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D. Ferguson Law Enforcement Practices Erode Community Trust, Especially Among 


Ferguson’s African-American Residents, and Make Policing Less Effective, More 


Difficult, and Less Safe 


The unlawful police misconduct and court practices described above have generated great 


distrust of Ferguson law enforcement, especially among African Americans.
54


  As described 


below, other FPD practices further contribute to distrust, including FPD’s failure to hold officers 


accountable for misconduct, failure to implement community policing principles, and the lack of 


diversity within FPD.  Together, these practices severely damaged the relationship between 


African Americans and the Ferguson Police Department long before Michael Brown’s shooting 


death in August 2014.  This divide has made policing in Ferguson less effective, more difficult, 


and more likely to discriminate.  


1. Ferguson’s Unlawful Police and Court Practices Have Led to Distrust and 


Resentment Among Many in Ferguson 


The lack of trust between a significant portion of Ferguson’s residents, especially its 


African-American residents, and the Ferguson Police Department has become, since August 


2014, undeniable.  The causes of this distrust and division, however, have been the subject of 


debate.  City and police officials, and some other Ferguson residents, have asserted that this lack 


of meaningful connection with much of Ferguson’s African-American community is due to the 


fact that they are “transient” renters; that they do not appreciate how much the City of Ferguson 


does for them; that “pop-culture” portrays alienating themes; or because of “rumors” that the 


police and municipal court are unyielding because they are driven by raising revenue.   


 


Our investigation showed that the disconnect and distrust between much of Ferguson’s 


African-American community and FPD is caused largely by years of the unlawful and unfair law 


enforcement practices by Ferguson’s police department and municipal court described above.  In 


the documents we reviewed, the meetings we observed and participated in, and in the hundreds 


of conversations Civil Rights Division staff had with residents of Ferguson and the surrounding 


area, many residents, primarily African-American residents, described being belittled, 


disbelieved, and treated with little regard for their legal rights by the Ferguson Police 


Department.  One white individual who has lived in Ferguson for 48 years told us that it feels 


like Ferguson’s police and court system is “designed to bring a black man down . . . [there are] 


no second chances.”  We heard from African-American residents who told us of Ferguson’s 


“long history of targeting blacks for harassment and degrading treatment,” and who described the 


steps they take to avoid this—from taking routes to work that skirt Ferguson to moving out of 


state.  An African-American minister of a church in a nearby community told us that he doesn’t 


allow his two sons to drive through Ferguson out of “fear that they will be targeted for arrest.”  


 


African Americans’ views of FPD are shaped not just by what FPD officers do, but by 


how they do it.  During our investigation, dozens of African Americans in Ferguson told us of 
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  Although beyond the scope of this investigation, it appears clear that individuals’ experiences with other law 


enforcement agencies in St. Louis County, including with the police departments in surrounding municipalities and 


the County Police, in many instances have contributed to a general distrust of law enforcement that impacts 


interactions with the Ferguson police and municipal court.   
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verbal abuse by FPD officers during routine interactions, and these accounts are consistent with 


complaints people have made about FPD for years.  In December 2011, for example, an African-


American man alleged that as he was standing outside of Wal-Mart, an officer called him a 


“stupid motherf****r” and a “bastard.”  According to the man, a lieutenant was on the scene and 


did nothing to reproach the officer, instead threatening to arrest the man.  In April 2012, officers 


allegedly called an African-American woman a “bitch” and a “mental case” at the jail following 


an arrest.  In June 2011, a 60-year-old man complained that an officer verbally harassed him 


while he stood in line to see the judge in municipal court.  According to the man, the officer 


repeatedly ordered him to move forward as the line advanced and, because he did not advance 


far enough, turned to the other court-goers and joked, “he is hooked on phonics.”   


 


Another concern we heard from many African-American residents, and saw in the files 


we reviewed, was of casual intimidation by FPD officers, including threats to draw or fire their 


weapons, often for seemingly little or no cause.  In September 2012, a 28-year resident of 


Ferguson complained to FPD about a traffic stop during which a lieutenant approached with a 


loud and confrontational manner with his hand on his holstered gun.  The resident, who had a 


military police background, noted that the lieutenant’s behavior, especially having his hand on 


his gun, ratcheted up the tension level, and he questioned why the lieutenant had been so 


aggressive.  In another incident captured on video and discussed below in more detail, an officer 


placed his gun on a wall or post and pointed it back and forth to each of two store employees as 


he talked to them while they took the trash out late one night.  In another case discussed above, a 


person reported that an FPD officer removed his ECW during a traffic stop and continuously 


tapped the ECW on the roof of the person’s car.  These written complaints reported to FPD are 


consistent with complaints we heard from community members during our investigation about 


officers casually threatening to hurt or even shoot them. 


 


It appears that many police and City officials were unaware of this distrust and fear of 


Ferguson police among African Americans prior to August 2014.  Ferguson’s Chief, for 


example, told us that prior to the Michael Brown shooting he thought community-police relations 


were good.  During our investigation, however, City and police leadership, and many officers of 


all ranks, acknowledged a deep divide between police and some Ferguson residents, particularly 


black residents.  Mayor Knowles acknowledged that there is “clearly mistrust” of FPD by many 


community members, including a “systemic problem” with youth not wanting to work with 


police.  One FPD officer estimated that about a quarter of the Ferguson community distrusts the 


police department.  


 


A growing body of research, alongside decades of police experience, is consistent with 


what our investigation found in Ferguson:  that when police and courts treat people unfairly, 


unlawfully, or disrespectfully, law enforcement loses legitimacy in the eyes of those who have 


experienced, or even observed, the unjust conduct.  See, e.g., Tom R. Tyler & Yuen J. Huo, Trust 


in the Law: Encouraging Public Cooperation with the Police and Courts (2002).  Further, this 


loss of legitimacy makes individuals more likely to resist enforcement efforts and less likely to 


cooperate with law enforcement efforts to prevent and investigate crime.  See, e.g., Jason 


Sunshine & Tom R. Tyler, The Role of Procedural Justice and Legitimacy in Shaping Public 


Support for Policing, 37 Law & Soc’y Rev. 513, 534-36 (2003); Promoting Cooperative 


Strategies to Reduce Racial Profiling 20-21 (U.S. Dep’t of Justice, Office of Community 
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Oriented Policing Services, 2008) (“Being viewed as fair and just is critical to successful 


policing in a democracy. When the police are perceived as unfair in their enforcement, it will 


undermine their effectiveness.”); Ron Davis et al., Exploring the Role of the Police in Prisoner 


Reentry 13-14 (Nat’l Inst. of Justice, New Perspectives in Policing, July 2012) (“Increasingly, 


research is supporting the notion that legitimacy is an important factor in the effectiveness of 


law, and the establishment and maintenance of legitimacy are particularly important in the 


context of policing.”) (citations omitted).  To improve community trust and police effectiveness, 


Ferguson must ensure not only that its officers act in accord with the Constitution, but that they 


treat people fairly and respectfully.   


2. FPD’s Exercise of Discretion, Even When Lawful, Often Undermines 


Community Trust and Public Safety 


Even where lawful, many discretionary FPD enforcement actions increase distrust and 


significantly decrease the likelihood that individuals will seek police assistance even when they 


are victims of crime, or that they will cooperate with the police to solve or prevent other crimes.  


Chief Jackson told us “we don’t get cooperating witnesses” from the apartment complexes.  


Consistent with this statement, our review of documents and our conversations with Ferguson 


residents revealed many instances in which they are reluctant to report being victims of crime or 


to cooperate with police, and many instances in which FPD imposed unnecessary negative 


consequences for doing so. 


 


In one instance, for example, a woman called FPD to report a domestic disturbance.  By 


the time the police arrived, the woman’s boyfriend had left.  The police looked through the house 


and saw indications that the boyfriend lived there.  When the woman told police that only she 


and her brother were listed on the home’s occupancy permit, the officer placed the woman under 


arrest for the permit violation and she was jailed.  In another instance, after a woman called 


police to report a domestic disturbance and was given a summons for an occupancy permit 


violation, she said, according to the officer’s report, that she “hated the Ferguson Police 


Department and will never call again, even if she is being killed.” 


 


In another incident, a young African-American man was shot while walking on the road 


with three friends.  The police department located and interviewed two of the friends about the 


shooting.  After the interview, they arrested and jailed one of these cooperating witnesses, who 


was 19 years old, on an outstanding municipal warrant.   


 


We also reviewed many instances in which FPD officers arrested individuals who sought 


to care for loved ones who had been hurt.  In one instance from May 2014, for example, a man 


rushed to the scene of a car accident involving his girlfriend, who was badly injured and bleeding 


profusely when he arrived.  He approached and tried to calm her.  When officers arrived they 


treated him rudely, according to the man, telling him to move away from his girlfriend, which he 


did not want to do.  They then immediately proceeded to handcuff and arrest him, which, officers 


assert, he resisted.  EMS and other officers were not on the scene during this arrest, so the 


accident victim remained unattended, bleeding from her injuries, while officers were arresting 


the boyfriend.  Officers charged the man with five municipal code violations (Resisting Arrest, 


Disorderly Conduct, Assault on an Officer, Obstructing Government Operations, and Failure to 
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Comply) and had his vehicle towed and impounded.  In an incident from 2013, a woman sought 


to reach her fiancé, who was in a car accident.  After she refused to stay on the sidewalk as the 


officer ordered, she was arrested and jailed.  While it is sometimes both essential and difficult to 


keep distraught family from being in close proximity to their loved ones on the scene of an 


accident, there is rarely a need to arrest and jail them rather than, at most, detain them on the 


scene.    


 


Rather than view these instances as opportunities to convey their compassion for 


individuals at times of crisis even as they maintain order, FPD appears instead to view these and 


similar incidents we reviewed as opportunities to issue multiple citations and make arrests.  For 


very little public safety benefit, FPD loses opportunities to build community trust and respect, 


and instead further alienates potential allies in crime prevention.     


3. FPD’s Failure to Respond to Complaints of Officer Misconduct Further Erodes 


Community Trust 


Public trust has been further eroded by FPD’s lack of any meaningful system for holding 


officers accountable when they violate law or policy.  Through its system for taking, 


investigating, and responding to misconduct complaints, a police department has the opportunity 


to demonstrate that officer misconduct is unacceptable and unrepresentative of how the law 


enforcement agency values and treats its constituents.  In this way, a police department’s internal 


affairs process provides an opportunity for the department to restore trust and affirm its 


legitimacy.  Similarly, misconduct investigations allow law enforcement the opportunity to 


provide community members who have been mistreated a constructive, effective way to voice 


their complaints.  And, of course, effective internal affairs processes can be a critical part of 


correcting officer behavior, and improving police training and policies.   


 


Ferguson’s internal affairs system fails to respond meaningfully to complaints of officer 


misconduct.  It does not serve as a mechanism to restore community members’ trust in law 


enforcement, or correct officer behavior.  Instead, it serves to contrast FPD’s tolerance for officer 


misconduct against the Department’s aggressive enforcement of even minor municipal 


infractions, lending credence to a sentiment that we heard often from Ferguson residents:  that a 


“different set of rules” applies to Ferguson’s police than to its African-American residents, and 


that making a complaint about officer misconduct is futile.    


 


Despite the statement in FPD’s employee misconduct investigation policy that “[t]he 


integrity of the police department depends on the personal integrity and discipline of each 


employee,” FPD has done little to investigate external allegations that officers have not followed 


FPD policy or the law, or, with a few notable exceptions, to hold officers accountable when they 


have not.  Ferguson Police Department makes it difficult to make complaints about officer 


conduct, and frequently assumes that the officer is telling the truth and the complainant is not, 


even where objective evidence indicates that the reverse is true. 


 


It is difficult for individuals to make a misconduct complaint against an officer in 


Ferguson, in part because Ferguson both discourages individuals from making complaints and 


discourages City and police staff from accepting them.  In a March 2014 email, for example, a 
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lieutenant criticized a sergeant for taking a complaint from a man on behalf of his mother, who 


stayed in her vehicle outside the police station.  Despite the fact that Ferguson policy requires 


that complaints be taken “from any source, identified or anonymous,” the lieutenant stated “I 


would have had him bring her in, or leave.”  In another instance, a City employee took a 


complaint of misconduct from a Ferguson resident and relayed it to FPD.  An FPD captain sent 


an email in response that the City employee viewed as being “lectured” for taking the complaint. 


The City Manager agreed, calling the captain’s behavior “not only disrespectful and 


unacceptable, but it is dangerous in [that] it is inciteful [sic] and divisive.”  Nonetheless, there 


appeared to be no follow-up action regarding the captain, and the complaint was never logged as 


such or investigated.  


 


While official FPD policy states clearly that officers must “never attempt to dissuade any 


citizen from lodging a complaint,” FPD General Order 301.3, a contrary leadership message 


speaks louder than policy.  This message is reflected in statements by officers that indicate a 


need to justify their actions when they do accept a civilian complaint.  In one case, a sergeant 


explained:  “Nothing I could say helped, he demanded the complaint forms which were 


provided.”  In another:  “I spoke to [two people seeking to make a complaint] . . . but after the 


conversation, neither had changed their mind and desired still to write out a complaint.”  We saw 


many instances in which people complained of being prevented from making a complaint, with 


no indication that FPD investigated those allegations.  In one instance, for example, a man 


alleging significant excessive force reported the incident to a commander after being released 


from jail, stating that he was unable to make his complaint earlier because several different 


officers refused to let him speak to a sergeant to make a complaint about the incident and 


threatened to keep him in jail longer if he did not stop asking to make a complaint.   


 


Some individuals also fear that they will suffer retaliation from officers if they report 


misconduct or even merely speak out as witnesses when approached by someone from FPD 


investigating a misconduct complaint.  For instance, in one case FPD acknowledged that a 


witness to the misconduct was initially reluctant to complete a written statement supporting the 


complainant because he wanted no “repercussions” from the subject officer or other officers.  In 


another case involving alleged misconduct at a retail store that we have already described, the 


store’s district manager told the commander he did not want an investigation—despite how 


concerned he was by video footage showing an officer training his gun on two store employees 


as they took out the trash—because he wanted to “stay on the good side” of the police.  


 


Even when individuals do report misconduct, there is a significant likelihood it will not 


be treated as a complaint and investigated.  In one case, FPD failed to open an investigation of an 


allegation made by a caller who said an officer had kicked him in the side of the head and 


stepped on his head and back while he was face down with his hands cuffed behind his back, all 


the while talking about having blood on him from somebody else and “being tired of the B.S.”  


The officer did not stop until the other officer on the scene said words to the effect of, “[h]ey, 


he’s not fighting he’s cuffed.”  The man alleged that the officer then ordered him to “get the f*** 


up” and lifted him by the handcuffs, yanking his arms backward.  The commander taking the call 


reported that the man stated that he supported the police and knew they had a tough job but was 


reporting the incident because it appeared the officer was under a lot of stress and needed 


counseling, and because he was hoping to prevent others from having the experience he did.  The 
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commander’s email regarding the incident expressed no skepticism about the veracity of the 


caller’s report and was able to identify the incident (and thus the involved officers).  Yet FPD did 


not conduct an internal affairs investigation of this incident, based on our review of all of FPD’s 


internal investigation files.  There is not even an indication that a use-of-force report was 


completed.   


 


In another case, an FPD commander wrote to a sergeant that despite a complainant being 


“pretty adamant that she was profiled and that the officer was rude,” the commander “didn’t even 


bother to send it to the chief for a control number” before hearing the sergeant’s account of the 


officer’s side of the story.  Upon getting the officer’s account second hand from the sergeant, the 


commander forwarded the information to the Police Chief so that it could be “filed in the non-


complaint file.”  FPD officers and commanders also often seek to frame complaints as being 


entirely related to complainants’ guilt or innocence, and therefore not subject to a misconduct 


investigation, even though the complaint clearly alleges officer misconduct.  In one instance, for 


example, commanders told the complainant to go to court to fight her arrest, ignoring the 


complainant’s statement that the officer arrested her for Disorderly Conduct and Failure to Obey 


only after she asked for the officer’s name.  In another instance, a commander stated that the 


complainant made no allegations unrelated to the merits of the arrest, even though the 


complainant alleged rudeness and being “intimidated” during arrest, among a number of other 


non-guilt related allegations.   


 


FPD appears to intentionally not treat allegations of misconduct as complaints even 


where it believes that the officer in fact committed the misconduct.  In one incident, for example, 


a supervisor wrote an email directly to an officer about a complaint the Police Chief had received 


about an officer speeding through the park in a neighboring town.  The supervisor informed the 


officer that the Chief tracked the car number given by the complainant back to the officer, but 


assured the officer that the supervisor’s email was “[j]ust for your information. No need to reply 


and there is no record of this other than this email.”  In another instance referenced above, the 


district manager of a retail store called a commander to tell him that he had a video recording 


that showed an FPD officer pull up to the store at about midnight while two employees were 


taking out the trash, take out his weapon, and put it on top of a concrete wall, pointed at the two 


employees.  When the employees said they were just taking out the trash and asked the officer if 


he needed them to take off their coats so that he could see their uniforms, the officer told the 


employees that he knew they were employees and that if he had not known “I would have put 


you on the ground.”  The commander related in an email to the sergeant and lieutenant that 


“there is no reason to doubt the Gen. Manager because he said he watched the video and he 


clearly saw a weapon—maybe the sidearm or the taser.”  Nonetheless, despite noting that “we 


don’t need cowboy” and the “major concern” of the officer taking his weapon out of his holster 


and placing it on a wall, the commander concluded, “[n]othing for you to do with this other than 


make a mental note and for you to be on the lookout for that kind of behavior.”
55
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  This incident raises another concern regarding whether a second-hand informal account of a complaint, often the 


only record Ferguson retains, conveys the seriousness of the allegation of misconduct.  In this illustrative instance, 


our conversation with a witness to this incident indicates that the officer pointed his weapon at each employee as he 


spoke to him, and threatened to shoot both, despite knowing that they were simply employees taking out the trash. 
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In another case, an officer investigating a report of a theft at a dollar store interrogated a 


minister pumping gas into his church van about the theft.  The man alleged that he provided his 


identification to the officer and offered to return to the store to prove he was not the thief.  The 


officer instead handcuffed the man and drove him to the store.  The store clerk reported that the 


detained man was not the thief, but the officer continued to keep the man cuffed, allegedly 


calling him “f*****g stupid” for asking to be released from the cuffs.  The man went directly to 


FPD to file a complaint upon being released by the officer.  FPD conducted an investigation but, 


because the complainant did not respond to a cell phone message left by the investigator within 


13 days, reclassified the complaint as “withdrawn,” even as the investigator noted that the 


complaint of improper detention would otherwise have been sustained, and noted that the 


“[e]mployee has been counseled and retraining is forthcoming.”  In still another case, a 


lieutenant of a neighboring agency called FPD to report that a pizza parlor owner had 


complained to him that an off-duty FPD officer had become angry upon being told that police 


discounts were only given to officers in uniform and said to the restaurant owner as he was 


leaving, “I hope you get robbed!”  The allegation was not considered a complaint and instead, 


despite its seriousness, was handled through counseling at the squad level.
56


  


 


Even where a complaint is actually investigated, unless the complaint is made by an FPD 


commander, and sometimes not even then, FPD consistently takes the word of the officer over 


the word of the complainant, frequently even where the officer’s version of events is clearly at 


odds with the objective evidence.  On the rare occasion that FPD does sustain an external 


complaint of officer misconduct, the discipline it imposes is generally too low to be an effective 


deterrent.
57


  


 


Our investigation raised concerns in particular about how FPD responds to untruthfulness 


by officers.  In many departments, a finding of untruthfulness pursuant to internal investigation 


results in an officer’s termination because the officer’s credibility on police reports and in 


providing testimony is subsequently subject to challenge.  In FPD, untruthfulness appears not 


even to always result in a formal investigation, and even where sustained, has little effect.  In one 


case we reviewed, FPD sustained a charge of untruthfulness against an officer after he was found 


to have lied to the investigator about whether he had engaged in an argument with a civilian over 


the loudspeaker of his police vehicle.  FPD imposed only a 12-hour suspension on the officer.  In 


addition, FPD appears not to have taken the officer’s untruthfulness into sufficient account in 


                                                 
56


  We found additional examples of FPD officers behaving in public in a manner that reflects poorly on FPD and 


law enforcement more generally.  In November 2010, an officer was arrested for DUI by an Illinois police officer 


who found his car crashed in a ditch off the highway.  Earlier that night he and his squad mates—including his 


sergeant—were thrown out of a bar for bullying a customer.  The officer received a thirty-day suspension for the 


DUI.  Neither the sergeant nor any officers was disciplined for their behavior in the bar.  In September 2012, an 


officer stood by eating a sandwich while a fight broke out at an annual street festival.  After finally getting involved 


to break up the fight, he publically berated and cursed at his squad mates, screamed and cursed at the two female 


street vendors who were fighting, and pepper-sprayed a handcuffed female arrestee in the back of his patrol car.  The 


officer received a written reprimand.  
57


  While the Chief’s “log” of Internal Affairs (“IA”) investigations contains many sustained allegations, most of 


these were internally generated; that is, the complaint was made by an FPD employee, usually a commander.  In 


addition, we found that a majority of complaints are never investigated as IA cases, or even logged as complaints.  


The Chief’s log, which he told us included all complaint investigations, includes 56 investigations from January 


2010 through July 2014.  Our review indicates that there were significantly more complaints of misconduct during 


this time period.  Despite repeated requests, FPD provided us no other record of complaints received or investigated. 
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several subsequent complaints, including in at least one case in which the complainant alleged 


conduct very similar to that alleged in the case in which FPD found the officer untruthful.  Nor, 


as discussed above, has FPD or the City disclosed this information to defendants challenging 


charges brought by the officer.  In another case a supervisor was sustained for false testimony 


during an internal affairs investigation and was given a written reprimand.  In another case in 


which an officer was clearly untruthful, FPD did not sustain the charge.
58


  In that case, an officer 


in another jurisdiction was assigned to monitor an intersection in that city because an FPD-


marked vehicle allegedly had repeatedly been running the stop sign at that intersection.  While at 


that intersection, and while receiving a complaint from a person about the FPD vehicle, the 


officer saw that very vehicle “dr[iving] through the stop sign without tapping a brake,” according 


to a sergeant with the other jurisdiction.  When asked to respond to these allegations, the officer 


wrote, unequivocally, “I assure you I don’t run stop signs.”  It is clear from the investigative file 


that FPD found that he did, in fact, run stop signs, as the officer was given counseling.  


Nonetheless, the officer received a counseling memo that made no mention of the officer’s 


written denial of the misconduct observed by another law enforcement officer.  This officer 


continues to write reports regarding significant uses of force, several of which our investigation 


found questionable.
59


  


 


By failing to hold officers accountable, FPD leadership sends a message that FPD 


officers can behave as they like, regardless of law or policy, and even if caught, that punishment 


will be light.  This message serves to condone officer misconduct and fuel community distrust.  


4. FPD’s Lack of Community Engagement Increases the Likelihood of 


Discriminatory Policing and Damages Public Trust  


Alongside its divisive law enforcement practices and lack of meaningful response to 


community concerns about police conduct, FPD has made little effort in recent years to employ 


community policing or other community engagement strategies.  This lack of community 


engagement has precluded the possibility of bridging the divide caused by Ferguson’s law 


enforcement practices, and has increased the likelihood of discriminatory policing.  


 


Community policing and related community engagement strategies provide the 


opportunity for officers and communities to work together to identify the causes of crime and 


disorder particular to their community, and to prioritize law enforcement efforts.  See Community 


Policing Defined 1-16 (U.S. Dep’t of Justice, Office of Community Oriented Policing Services, 


2014).  The focus of these strategies—in stark contrast to Ferguson’s current law enforcement 


approach—is on crime prevention rather than on making arrests.  See Effective Policing and 


Crime Prevention: A Problem Oriented Guide for Mayors, City Managers, and County 


Executives 1-62 (U.S. Dep’t of Justice, Office of Community Oriented Policing Services, 2009).  


When implemented fully, community policing creates opportunities for officers and community 


                                                 
58


  FPD may have initially accepted this as a formal complaint, but then informally withdrew it after completion of 


the investigation.  No rationale is provided for doing so, but the case does not appear on the Chief’s IA investigation 


log, and another case with this same IA number appears instead.  
59


  Our review of FPD’s handling of misconduct complaints is just one source of our concern about FPD’s efforts to 


ensure that officers are truthful in their reports and testimony, and to take appropriate measures when they are not.  


As discussed above, our review of FPD offense and force reports also raises this concern. 
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members to have frequent, positive interactions with each other, and requires officers to partner 


with communities to solve particular public safety problems that, together, they have decided to 


address.  Research and experience show that community policing can be more effective at crime 


prevention and at making people feel safer.  See Gary Cordner, Reducing Fear of Crime: 


Strategies for Police 47 (U.S. Dep’t of Justice, Office of Community Oriented Policing Services, 


Jan. 2010) (“Most studies of community policing have found that residents like community 


policing and feel safer when it is implemented where they live and work.”) (citations omitted).   


 


Further, research and law enforcement experience show that community policing and 


engagement can overcome many of the divisive dynamics that disconnected Ferguson residents 


and City leadership alike describe, from a dearth of positive interactions to racial stereotyping 


and racial violence.  See, e.g., Glaser, supra, at 207-11 (discussing research showing that 


community policing and similar approaches can help reduce racial bias and stereotypes and 


improve community relations); L. Song Richardson & Phillip Atiba Goff, Interrogating Racial 


Violence, 12 Ohio St. J. of Crim. L. 115, 143-47 (2014) (describing how fully implemented and 


inclusive community policing can help avoid racial stereotyping and violence); Strengthening the 


Relationship Between Law Enforcement and Communities of Color: Developing an Agenda for 


Action 1-20 (U.S. Dep’t of Justice, Office of Community Oriented Policing Services, 2014).   


 


Ferguson’s community policing efforts appear always to have been somewhat modest, 


but have dwindled to almost nothing in recent years.  FPD has no community policing or 


community engagement plan.  FPD currently designates a single officer the “Community 


Resource Officer.”  This officer attends community meetings, serves as FPD’s public relations 


liaison, and is charged with collecting crime data.  No other officers play any substantive role in 


community policing efforts.  Officers we spoke with were fairly consistent in their 


acknowledgment of this, and of the fact that this move away from community policing has been 


due, at least in part, to an increased focus on code enforcement and revenue generation in recent 


years.  As discussed above, our investigation found that FPD redeployed officers to 12-hour 


shifts, in part for revenue reasons.  There is some evidence that community policing is more 


difficult to carry out when patrol officers are on 12-hour shifts, and this appears to be the case in 


Ferguson.  While many officers in Ferguson support 12-hour shifts, several told us that the 12-


hour shift has undermined community policing.  One officer said that “FPD used to have a strong 


community policing ethic—then we went to a 12-hour day.”  Another officer told us that the 12-


hour schedule, combined with a lack of any attempt to have officers remain within their assigned 


area, has resulted in a lack of any geographical familiarity by FPD officers.  This same officer 


told us that it is viewed as more positive to write tickets than to “talk with your businesses.”  


Another officer told us that FPD officers should put less energy into writing tickets and instead 


“get out of their cars” and get to know community members.   


 


One officer told us that officers could spend more time engaging with community 


members and undertaking problem-solving projects if FPD officers were not so focused on 


activities that generate revenue.  This officer told us, “everything’s about the courts . . . the 


court’s enforcement priorities are money.”  Another officer told us that officers cannot “get out 


of the car and play basketball with the kids,” because “we’ve removed all the basketball hoops—


there’s an ordinance against it.”  While one officer told us that there was a police substation in 
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Canfield Green when FPD was more committed to community policing, another told us that now 


there is “nobody in there that anybody knows.”    


 


City and police officials note that there are several active neighborhood groups in 


Ferguson.  We reached out to each of these during our investigation and met with each one that 


responded.  Some areas of Ferguson are well-represented by these groups.  But City and police 


officials acknowledge that, since August 2014, they have realized that there are entire segments 


of the Ferguson community that they have never made an effort to know, especially African 


Americans who live in Ferguson’s large apartment complexes, including Canfield Green.  While 


some City officials appear well-intentioned, they have also been too quick to presume that 


outreach to more disconnected segments of the Ferguson community will be futile.  One City 


employee told us, “they think they do outreach, but they don’t,” and that some Ferguson 


residents do not even realize their homes are in Ferguson.  Our investigation indicated that, while 


the City and police department may have to use different strategies for engagement in some parts 


of Ferguson than in others, true community policing efforts can have positive results.  As an 


officer who has patrolled the area told us, “most of the people in Canfield are good people.  They 


just don’t have a lot of time to get involved.” 


5. Ferguson’s Lack of a Diverse Police Force Further Undermines Community 


Trust  


While approximately two-thirds of Ferguson’s residents are African American, only four 


of Ferguson’s 54 commissioned police officers are African American.  Since August 2014, there 


has been widespread discussion about the impact this comparative lack of racial diversity within 


FPD has on community trust and police behavior.  During this investigation we also heard 


repeated complaints about FPD’s lack of racial diversity from members of the Ferguson 


community.  Our investigation indicates that greater diversity within Ferguson Police 


Department has the potential to increase community confidence in the police department, but 


may only be successful as part of a broader police reform effort.  


 


While it does appear that a lack of racial diversity among officers decreases African 


Americans’ trust in a police department, this observation must be qualified.  Increasing a police 


department’s racial diversity does not necessarily increase community trust or improve officer 


conduct.  There appear to be many reasons for this.  One important reason is that African-


American officers can abuse and violate the rights of African-American civilians, just as white 


officers can.  And African-American officers who behave abusively can undermine community 


trust just as white officers can.  Our investigation indicates that in Ferguson, individual officer 


behavior is largely driven by a police culture that focuses on revenue generation and is infected 


by race bias.  While increased vertical and horizontal diversity, racial and otherwise, likely is 


necessary to change this culture, it probably cannot do so on its own.   


 


 Consistent with our findings in Ferguson and other departments, research more broadly 


shows that a racially diverse police force does not guarantee community trust or lawful policing.  


See Diversity in Law Enforcement: A Literature Review 4 n.v. (U.S. Dep’t of Justice, Civil 


Rights Division, Office of Justice Programs, & U.S. Equal Employment Opportunity 


Commission, Submission to President’s Task Force on 21
st
 Century Policing, Jan. 2015).  The 
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picture is far more complex.  Some studies show that Africa-American officers are less 


prejudiced than white officers as a whole, are more familiar with African-American 


communities, are more likely to arrest white suspects and less likely to arrest black suspects, and 


receive more cooperation from African Americans with whom they interact on the job.  See 


David A. Sklansky, Not Your Father’s Police Department: Making Sense of the New 


Demographics of Law Enforcement, 96 J. Crim. L. & Criminology 1209, 1224-25 (2006).  But 


studies also show that African Americans are equally likely to fire their weapons, arrest people, 


and have complaints made about their behavior, and sometimes harbor prejudice against African-


American civilians themselves.  Id.   


 


 While a diverse police department does not guarantee a constitutional one, it is 


nonetheless critically important for law enforcement agencies, and the Ferguson Police 


Department in particular, to strive for broad diversity among officers and civilian staff.  In 


general, notwithstanding the above caveats, a more racially diverse police department has the 


potential to increase confidence in police among African Americans in particular.  See Joshua C. 


Cochran & Patricia Y. Warren, Racial, Ethnic, and Gender Differences in, Perceptions of the 


Police: The Salience of Officer Race Within the Context of Racial Profiling, 28(2) J. Contemp. 


Crim. Just. 206, 206-27 (2012).  In addition, diversity of all types—including race, ethnicity, sex, 


national origin, religion, sexual orientation and gender identity—can be beneficial both to police-


community relationships and the culture of the law enforcement agency.  Increasing gender and 


sexual orientation diversity in policing in particular may be critical in re-making internal police 


culture and creating new assumptions about what makes policing effective.  See, e.g., Sklansky, 


supra, at 1233-34; Richardson & Goff, supra, at 143-47; Susan L. Miller, Kay B. Forest, & 


Nancy C. Jurik, Diversity in Blue, Lesbian and Gay Police Officers in a Masculine Occupation, 


5 Men and Masculinities 355, 355-85 (Apr. 2003).
60


  Moreover, aside from the beneficial impact 


a diverse police force may have on the culture of the department and police-community relations, 


police departments are obligated under law to provide equal opportunity for employment.  See 


Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq. 


   


 Our investigation indicates that Ferguson can and should do more to attract and hire a 


more diverse group of qualified police officers.
61


  However, for these efforts to be successful at 


increasing the diversity of its workforce, as well as effective at increasing community trust and 


improving officer behavior, they must be part of a broader reform effort within FPD.  This 


reform effort must focus recruitment efforts on attracting qualified candidates of all 


demographics with the skills and temperament to police respectfully and effectively, and must 


ensure that all officers—regardless of race—are required to police lawfully and with integrity.    


                                                 
60


  While the emphasis in Ferguson has been on racial diversity, FPD also, like many police agencies, has strikingly 


disparate gender diversity:  in Ferguson, approximately 55% of residents are female, but FPD has only four female 


officers.  See 2010 Census, U.S. Census Bureau (2010), available at factfinder.census.gov/bkmk/table/1.0/en/DEC 


/10_DP/DPDP1/1600000US2923986 (last visited Feb. 26, 2015).  During our investigation we received many 


complaints about FPD’s lack of gender diversity as well. 
61


  While not the focus of our investigation, the information we reviewed indicated that Ferguson’s efforts to retain 


qualified female and black officers may be compromised by the same biases we saw more broadly in the 


department.  In particular, while the focus of our investigation did not permit us to reach a conclusive finding, we 


found evidence that FPD tolerates sexual harassment by male officers, and has responded poorly to allegations of 


sexual harassment that have been made by female officers.  
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V. CHANGES NECESSARY TO REMEDY FERGUSON’S UNLAWFUL LAW 


ENFORCEMENT PRACTICES AND REPAIR COMMUNITY TRUST 


The problems identified within this letter reflect deeply entrenched practices and 


priorities that are incompatible with lawful and effective policing and that damage community 


trust.  Addressing those problems and repairing the City’s relationship with the community will 


require a fundamental redirection of Ferguson’s approach to law enforcement, including the 


police and court practices that reflect and perpetuate this approach.   


 


Below we set out broad recommendations for changes that Ferguson should make to its 


police and court practices to correct the constitutional violations our investigation identified.  


Ensuring meaningful, sustainable, and verifiable reform will require that these and other 


measures be part of a court-enforceable remedial process that includes involvement from 


community stakeholders as well as independent oversight.  In the coming weeks, we will seek to 


work with the City of Ferguson toward developing and reaching agreement on an appropriate 


framework for reform.       


 


A. Ferguson Police Practices 


 


1. Implement a Robust System of True Community Policing  


 


Many of the recommendations included below would require a shift from policing to raise 


revenue to policing in partnership with the entire Ferguson community.  Developing these 


relationships will take time and considerable effort.  FPD should: 


a. Develop and put into action a policy and detailed plan for comprehensive 


implementation of community policing and problem-solving principles.  Conduct 


outreach and involve the entire community in developing and implementing this plan; 


b. Increase opportunities for officers to have frequent, positive interactions with people 


outside of an enforcement context, especially groups that have expressed high levels 


of distrust of police.  Such opportunities may include police athletic leagues and 


similar informal activities; 


c. Develop community partnerships to identify crime prevention priorities, with a focus 


on disconnected areas, such as Ferguson’s apartment complexes, and disconnected 


groups, such as much of Ferguson’s African-American youth; 


d. Modify officer deployment patterns and scheduling (such as moving away from the 


current 12-hour shift and assigning officers to patrol the same geographic areas 


consistently) to facilitate participating in crime prevention projects and familiarity 


with areas and people;  


e. Train officers on crime-prevention, officer safety, and anti-discrimination advantages 


of community policing. Train officers on mechanics of community policing and their 


role in implementing it;  


f. Measure and evaluate individual, supervisory, and agency police performance on 


community engagement, problem-oriented-policing projects, and crime prevention, 


rather than on arrest and citation productivity. 
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2. Focus Stop, Search, Ticketing and Arrest Practices on Community Protection 


 


FPD must fundamentally change the way it conducts stops and searches, issues citations and 


summonses, and makes arrests.  FPD officers must be trained and required to abide by the law.  


In addition, FPD enforcement efforts should be reoriented so that officers are required to take 


enforcement action because it promotes public safety, not simply because they have legal 


authority to act.  To do this, FPD should: 


a. Prohibit the use of ticketing and arrest quotas, whether formal or informal; 


b. Require that officers report in writing all stops, searches and arrests, including 


pedestrian stops, and that their reports articulate the legal authority for the law 


enforcement action and sufficient description of facts to support that authority;   


c. Require documented supervisory approval prior to: 


1) Issuing any citation/summons that includes more than two charges; 


2) Making an arrest on any of the following charges:  


i. Failure to Comply/Obey; 


ii. Resisting Arrest; 


iii. Disorderly Conduct/Disturbing the Peace; 


iv. Obstruction of Government Operations; 


3) Arresting or ticketing an individual who sought police aid, or who is 


cooperating with police in an investigation; 


4) Arresting on a municipal warrant or wanted; 


d. Revise Failure to Comply municipal code provision to bring within constitutional 


limits, and provide sufficient guidance so that all stops, citations, and arrests based on 


the provision comply with the Constitution; 


e. Train officers on proper use of Failure to Comply charge, including elements of the 


offense and appropriateness of the charge for interference with police activity that 


threatens public safety; 


f. Require that applicable legal standards are met before officers conduct pat-downs or 


vehicle searches.  Prohibit searches based on consent for the foreseeable future; 


g. Develop system of correctable violation, or “fix-it” tickets, and require officers to 


issue fix-it tickets wherever possible and absent contrary supervisory instruction; 


h. Develop and implement policy and training regarding appropriate police response to 


activities protected by the First Amendment, including the right to observe, record, 


and protest police action; 


i. Provide initial and regularly recurring training on Fourth Amendment constraints on 


police action, as well as responsibility within FPD to constrain action beyond what 


Fourth Amendment requires in interest of public safety and community trust; 


j. Discontinue use of “wanteds” or “stop orders” and prohibit officers from conducting 


stops, searches, or arrests on the basis of “wanteds” or “stop orders” issued by other 


agencies.  


 


3. Increase Tracking, Review, and Analysis of FPD Stop, Search, Ticketing and Arrest 


Practices 


 


At the first level of supervision and as an agency, FPD must review more stringently officers’ 


stop, search, ticketing, and arrest practices to ensure that officers are complying with the 
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Constitution and department policy, and to evaluate the impact of officer activity on police 


legitimacy and community trust.  FPD should: 


a. Develop and implement a plan for broader collection of stop, search, ticketing, and 


arrest data that includes pedestrian stops, enhances vehicle stop data collection, and 


requires collection of data on all stop and post-stop activity, as well as location and 


demographic information; 


b. Require supervisors to review all officer activity and review all officer reports before 


the supervisor leaves shift; 


c. Develop and implement system for regular review of stop, search, ticketing, and 


arrest data at supervisory and agency level to detect problematic trends and ensure 


consistency with public safety and community policing goals; 


d. Analyze race and other disparities shown in stop, search, ticketing, and arrest 


practices to determine whether disparities can be reduced consistent with public 


safety goals.  


 


4. Change Force Use, Reporting, Review, and Response to Encourage De-Escalation and 


the Use of the Minimal Force Necessary in a Situation 


 


FPD should reorient officers’ approach to using force by ensuring that they are trained and 


skilled in using tools and tactics to de-escalate situations, and incentivized to avoid using force 


wherever possible.  FPD also should implement a system of force review that ensures that 


improper force is detected and responded to effectively, and that policy, training, tactics, and 


officer safety concerns are identified.  FPD should: 


a. Train and require officers to use de-escalation techniques wherever possible both to 


avoid a situation escalating to where force becomes necessary, and to avoid 


unnecessary force even where it would be legally justified.  Training should include 


tactics for slowing down a situation to increase available options; 


b. Require onsite supervisory approval before deploying any canine, absent documented 


exigent circumstances; require and train canine officers to take into account the nature 


and severity of the alleged crime when deciding whether to deploy a canine to bite; 


require and train canine officers to avoid sending a canine to apprehend by biting a 


concealed suspect when the objective facts do not suggest the suspect is armed and a 


lower level of force reasonably can be expected to secure the suspect; 


c. Place more stringent limits on use of ECWs, including limitations on multiple ECW 


cycles and detailed justification for using more than one cycle;  


d. Retrain officers in use of ECWs to ensure they view and use ECWs as a tool of 


necessity, not convenience.  Training should be consistent with principles set out in 


the 2011 ECW Guidelines;  


e. Develop and implement use-of-force reporting that requires the officer using force to 


complete a narrative, separate from the offense report, describing the force used with 


particularity, and describing with specificity the circumstances that required the level 


of force used, including the reason for the initial stop or other enforcement action.  


Some levels of force should require all officers observing the use of force to complete 


a separate force narrative; 


f. Develop and implement supervisory review of force that requires the supervisor to 


conduct a complete review of each use of force, including gathering and considering 
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evidence necessary to understand the circumstances of the force incident and 


determine its consistency with law and policy, including statements from individuals 


against whom force is used and civilian witnesses;   


g. Prohibit supervisors from reviewing or investigating a use of force in which they 


participated or directed; 


h. Ensure that complete use-of-force reporting and review/investigation files—including 


all offense reports, witness statements, and medical, audio/video, and other 


evidence—are kept together in a centralized location; 


i. Develop and implement a system for higher-level, inter-disciplinary review of some 


types of force, such as lethal force, canine deployment, ECWs, and force resulting in 


any injury; 


j. Improve collection, review, and response to use-of-force data, including information 


regarding ECW and canine use;  


k. Implement system of zero tolerance for use of force as punishment or retaliation 


rather than as necessary, proportionate response to counter a threat; 


l. Discipline officers who fail to report force and supervisors who fail to conduct 


adequate force investigations; 


m. Identify race and other disparities in officer use of force and develop strategies to 


eliminate avoidable disparities; 


n. Staff jail with at least two correctional officers at all times to ensure safety and 


minimize need for use of force in dealing with intoxicated or combative prisoners. 


Train correctional officers in de-escalation techniques with specific instruction and 


training on minimizing force when dealing with intoxicated and combative prisoners, 


as well as with passive resistance and noncompliance. 


 


5. Implement Policies and Training to Improve Interactions with Vulnerable People 


 


Providing officers with the tools and training to better respond to persons in physical or mental 


health crisis, and to those with intellectual disabilities, will help avoid unnecessary injuries, 


increase community trust, and make officers safer.  FPD should: 


a. Develop and implement policy and training for identifying and responding to 


individuals with known or suspected mental health conditions, including those 


observably in mental health crisis, and those with intellectual or other disabilities;  


b. Provide enhanced crisis intervention training to a subset of officers to allow for ready 


availability of trained officers on the scenes of critical incidents involving individuals 


with mentally illness; 


c. Require that, wherever possible, at least one officer with enhanced crisis intervention 


training respond to any situation concerning individuals in mental health crisis or with 


intellectual disability, when force might be used; 


d. Provide training to officers regarding how to identify and respond to more commonly 


occurring medical emergencies that may at first appear to reflect a failure to comply 


with lawful orders.  Such medical emergencies may include, for example, seizures 


and diabetic emergencies.  
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6. Change Response to Students to Avoid Criminalizing Youth While Maintaining a 


Learning Environment 
 


FPD has the opportunity to profoundly impact students through its SRO program.  This program 


can be used as a way to build positive relationships with youth from a young age and to support 


strategies to keep students in school and learning.  FPD should: 


a. Work with school administrators, teachers, parents, and students to develop and 


implement policy and training consistent with law and best practices to more 


effectively address disciplinary issues in schools.  This approach should be focused 


on SROs developing positive relationships with youth in support of maintaining a 


learning environment without unnecessarily treating disciplinary issues as criminal 


matters or resulting in the routine imposition of lengthy suspensions; 


b. Provide initial and regularly recurring training to SROs, including training in mental 


health, counseling, and the development of the teenage brain; 


c. Evaluate SRO performance on student engagement and prevention of disturbances, 


rather than on student arrests or removals; 


d. Regularly review and evaluate incidents in which SROs are involved to ensure they 


meet the particular goals of the SRO program; to identify any disparate impact or 


treatment by race or other protected basis; and to identify any policy, training, or 


equipment concerns.  


 


7. Implement Measures to Reduce Bias and Its Impact on Police Behavior 
 


Many of the recommendations listed elsewhere have the potential to reduce the level and impact 


of bias on police behavior (e.g., increasing positive interactions between police and the 


community; increasing the collection and analysis of stop data; and increasing oversight of the 


exercise of police discretion).  Below are additional measures that can assist in this effort.  FPD 


should: 


a. Provide initial and recurring training to all officers that sends a clear, consistent and 


emphatic message that bias-based profiling and other forms of discriminatory 


policing are prohibited.  Training should include: 


1)   Relevant legal and ethical standards; 


2)   Information on how stereotypes and implicit bias can infect police work; 


3)   The importance of procedural justice and police legitimacy on community   


      trust, police effectiveness, and officer safety; 


4)   The negative impacts of profiling on public safety and crime prevention; 


b. Provide training to supervisors and commanders on detecting and responding to bias-


based profiling and other forms of discriminatory policing;   


c. Include community members from groups that have expressed high levels of distrust 


of police in officer training; 


d. Take steps to eliminate all forms of workplace bias from FPD and the City. 


 


8. Improve and Increase Training Generally 
 


FPD officers receive far too little training as recruits and after becoming officers.  Officers need 


a better knowledge of what law, policy, and integrity require, and concrete training on how to 
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carry out their police responsibilities. In addition to the training specified elsewhere in these 


recommendations, FPD should: 


a. Significantly increase the quality and amount of all types of officer training, including 


recruit, field training (including for officers hired from other agencies), and in-service 


training; 


b. Require that training cover, in depth, constitutional and other legal restrictions on 


officer action, as well as additional factors officers should consider before taking 


enforcement action (such as police legitimacy and procedural justice considerations); 


c. Employ scenario-based and adult-learning methods. 


 


9. Increase Civilian Involvement in Police Decision Making 
 


In addition to engaging with all segments of Ferguson as part of implementing community 


policing, FPD should develop and implement a system that incorporates civilian input into all 


aspects of policing, including policy development, training, use-of-force review, and 


investigation of misconduct complaints.  


 


10. Improve Officer Supervision 
 


The recommendations set out here cannot be implemented without dedicated, skilled, and well-


trained supervisors who police lawfully and without bias.  FPD should: 


a. Provide all supervisors with specific supervisory training prior to assigning them to 


supervisory positions; 


b. Develop and require supervisors to use an “early intervention system” to objectively 


detect problematic patterns of officer misconduct, assist officers who need additional 


attention, and identify training and equipment needs;  


c. Support supervisors who encourage and guide respectful policing and implement 


community policing principles, and evaluate them on this basis.  Remove supervisors 


who do not adequately review officer activity and reports or fail to support, through 


words or actions, unbiased policing; 


d. Ensure that an adequate number of qualified first-line supervisors are deployed in the 


field to allow supervisors to provide close and effective supervision to each officer 


under the supervisor’s direct command, provide officers with the direction and 


guidance necessary to improve and develop as officers, and to identify, correct, and 


prevent misconduct.  


 


11. Recruiting, Hiring, and Promotion 


 


There are widespread concerns about the lack of diversity, especially race and gender diversity, 


among FPD officers.  FPD should modify its systems for recruiting hiring and promotion to: 


a. Ensure that the department’s officer hiring and selection processes include an 


objective process for selection that employs reliable and valid selection devices that 


comport with best practices and federal anti-discrimination laws; 


b. In the case of lateral hires, scrutinize prior training and qualification records as well 


as complaint and disciplinary history;  
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c. Implement validated pre-employment screening mechanisms to ensure temperamental 


and skill-set suitability for policing. 


 


12. Develop Mechanisms to More Effectively Respond to Allegations of Officer Misconduct 


 


Responding to allegations of officer misconduct is critical not only to correct officer behavior 


and identify policy, training, or tactical concerns, but also to build community confidence and 


police legitimacy.  FPD should: 


a. Modify procedures and practices for accepting complaints to make it easier and less 


intimidating for individuals to register formal complaints about police conduct, 


including providing complaint forms online and in various locations throughout the 


City and allowing for complaints to be submitted online and by third parties or 


anonymously;   


b. Require that all complaints be logged and investigated;  


c. Develop and implement a consistent, reliable, and fair process for investigating and 


responding to complaints of officer misconduct. As part of this process, FPD should:  


1)   Investigate all misconduct complaints, even where the complainant indicates    


      he or she does not want the complaint investigated, or wishes to remain   


      anonymous; 


2)   Not withdraw complaints without reaching a disposition; 


d. Develop and implement a fair and consistent system for disciplining officers found to 


have committed misconduct;  


e. Terminate officers found to have been materially untruthful in performance of their 


duties, including in completing reports or during internal affairs investigations; 


f. Timely provide in writing to the Ferguson Prosecuting Attorney all impeachment 


information on officers who may testify or provide sworn reports, including findings 


of untruthfulness in internal affairs investigations, for disclosure to the defendant 


under Brady v. Maryland, 373 U.S. 83 (1963); 


g. Document in a central location all misconduct complaints and investigations, 


including the nature of the complaint, the name of the officer, and the disposition of 


the investigation;  


h. Maintain complete misconduct complaint investigative files in a central location; 


i. Develop and implement a community-centered mediation program to resolve, as 


appropriate, allegations of officer misconduct. 


 


13. Publically Share Information about the Nature and Impact of Police Activities  


 


Transparency is a key component of good governance and community trust.  Providing broad 


information to the public also facilitates constructive community engagement.  FPD should: 


a. Provide regular and specific public reports on police stop, search, arrest, ticketing, 


force, and community engagement activities, including particular problems and 


achievements, and describing the steps taken to address concerns; 


b. Provide regular public reports on allegations of misconduct, including the nature of 


the complaint and its resolution;  


c. Make available online and regularly update a complete set of police policies.   
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B. Ferguson Court Practices 


 


1. Make Municipal Court Processes More Transparent 


 


Restoring the legitimacy of the municipal justice system requires increased transparency 


regarding court operations to allow the public to assess whether the court is operating in a fair 


manner.  The municipal court should: 


a. Make public—through a variety of means, including prominent display on the City, 


police, and municipal court web pages—all court-related fines, fees, and bond 


amounts, and a description of the municipal court payment process, including court 


dates, payment options, and potential consequences for non-payment or missed court 


dates;   


b. Create, adopt, and make public written procedures for all court operations; 


c. Collect all orders currently in effect and make those orders accessible to the public, 


including by posting any such materials on the City, police, and municipal court web 


pages.  Make public all new court orders and directives as they are issued;  


d. Initiate a public education campaign to ensure individuals can have an accurate and 


complete understanding of how Ferguson’s municipal court operates, including that 


appearance in court without ability to pay an owed fine will not result in arrest; 


e. Provide broadly available information to individuals regarding low-cost or cost-free 


legal assistance;  


f. Enhance public reporting by ensuring data provided to the Missouri Courts 


Administrator is accurate, and by making that and additional data available on City 


and court websites, including monthly reports indicating:  


1) The number of warrants issued and currently outstanding;  


2) The number of cases heard during the previous month;  


3) The amount of fines imposed and collected, broken down by offense, 


including by race;  


4) Data regarding the number of Missouri Department of Revenue license 


suspensions initiated by the court and the number of compliance letters 


enabling license reinstatement issued by the court.  


g. Revise the municipal court website to enable these recommendations to be fully 


implemented.  


 


2. Provide Complete and Accurate Information to a Person Charged with a Municipal 


Violation  


 


In addition to making its processes more transparent to the public, the court should ensure that 


those with cases pending before the court are provided with adequate and reliable information 


about their case.  The municipal court, in collaboration with the Patrol Division, should: 


a. Ensure all FPD citations, summonses, and arrests are accompanied by sufficient, 


detailed information about the recipient’s rights and responsibilities, including:   


1) The specific municipal violation charged; 


2) A person’s options for addressing the charge, including whether in-person 


appearance is required or if alternative methods, including online payment, are 


available, and information regarding all pending deadlines; 
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3) A person’s right to challenge the charge in court;  


4) The exact date and time of the court session at which the person receiving the 


charge must or may appear; 


5) Information about how to seek a continuance for a court date; 


6) The specific fine imposed, if the offense has a preset fine;  


7) The processes available to seek a fine reduction for financial incapacity, 


consistent with recommendation four set forth below; 


8) The penalties for failing to meet court requirements.   


b. Develop and implement a secure online system for individuals to be able to access 


specific details about their case, including fines owed, payments made, and pending 


requirements and deadlines.  


 


3. Change Court Procedures for Tracking and Resolving Municipal Charges to Simplify 


Court Processes and Expand Available Payment Options  
 


The municipal court should: 


a. Strictly limit those offenses requiring in-person court appearance for resolution to 


those for which state law requires the defendant to make an initial appearance in 


court; 


b. Establish a process by which a person may seek a continuance of a court date, 


whether or not represented by counsel; 


c. Continue to implement its online payment system, and expand it to allow late 


payments, payment plan installments, bond payments, and other court payments to be 


made online; 


d. Continue to develop and transition to an electronic records management system for 


court records to ensure all case information and events are tracked and accessible to 


court officials and FPD staff, as appropriate.  Ensure electronic records management 


system has appropriate controls to limit user access and ability to alter case records;  


e. Ensure that the municipal court office is consistently staffed during posted business 


hours to allow those appearing at the court window of the police department seeking 


to resolve municipal charges to do so; 


f. Accept partial payments from individuals, and provide clear information to 


individuals about payment plan options.    


 


4. Review Preset Fine Amounts and Implement System for Fine Reduction  
 


The municipal court should: 


a. Immediately undertake a review of current fine amounts and ensure that they are 


consistent not only with regional but also statewide fine averages, are not overly 


punitive, and take into account the income of Ferguson residents; 


b. Develop and implement a process by which individuals can appear in court to seek 


proportioning of preset fines to their financial ability to pay. 
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5. Develop Effective Ability-to-Pay Assessment System  and Improve Data Collection 


Regarding Imposed Fines  
 


The municipal court should:  


a. Develop and implement consistent written criteria for conducting an assessment of an 


individual’s ability to pay prior to the assessment of any fine, and upon any increase 


in the fine or related court costs and fees.  The ability-to-pay assessment should 


include not only a consideration of the financial resources of an individual, but also a 


consideration of any documented fines owed to other municipal courts;    


b. Improve current procedures for collecting and tracking data regarding fine amounts 


imposed.  Track initial fines imposed as an independent figure separate from any 


additional charges imposed during a case;     


c. Regularly conduct internal reviews of data regarding fine assessments. This review 


should include an analysis of fines imposed for the same offenses, including by race 


of the defendant, to ensure fine assessments for like offenses are set appropriately.  


 


6. Revise Payment Plan Procedures and Provide Alternatives to Fine Payments for 


Resolving Municipal Charges     
 


The municipal court should: 


a. Develop and implement a specific process by which a person can enroll in a payment 


plan that requires reasonable periodic payments.  That process should include an 


assessment of a person’s ability to pay to determine an appropriate periodic payment 


amount, although a required payment shall not exceed $100.  That process should 


also include a means for a person to seek a reduction in their monthly payment 


obligation in the event of a change in their financial circumstances;    


b. Provide more opportunities for a person to seek leave to pay a lower amount in a 


given month beyond the court’s current practice of requiring appearance the first 


Wednesday of the month at 11:00 a.m.  Adopt procedures allowing individuals to 


seek their first request for a one-time reduction outside of court, and to have such 


requests be automatically granted.  Such procedures should provide that subsequent 


requests shall be granted liberally by the Municipal Judge, and denials of requests for 


extensions or reduced monthly payments shall be accompanied by a written 


explanation of why the request was denied;  


c. Cease practice of automatically issuing a warrant when a person on a payment plan 


misses a payment, and adopt procedures that provide for appropriate warnings 


following a missed payment, consistent with recommendation eight set forth below; 


d. Work with community organizations and other regional groups to develop alternative 


penalty options besides fines, including expanding community service options.  Make 


all individuals eligible for community service.  


 


7. Reform Trial Procedures to Ensure Full Compliance with Due Process Requirements 


 


The municipal court should take all necessary steps to ensure that the court’s trial procedures 


fully comport with due process such that defendants are provided with a fair and impartial forum 


to challenge the charges brought against them.  As part of this effort, the court shall ensure that 
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defendants taking their case to trial are provided with all evidence relevant to guilt 


determinations consistent with the requirements of Brady v. Maryland, 373 U.S. 83 (1963), and 


other applicable law.   


 


8. Stop Using Arrest Warrants as a Means of Collecting Owed Fines and Fees  


 


As Ferguson’s own Municipal Judge has recognized, municipal code violations should result in 


jail in only the rarest of circumstances.  To begin to address these problems, Ferguson should 


only jail individuals for a failure to appear on or pay a municipal code violation penalty, if at all, 


if the following steps have been attempted in a particular case and have failed: 


a. Enforcement of fines through alternative means, including:  


1) Assessment of reasonable late fees; 


2) Expanding options for payment through community service; 


3) Modified payment plans with reasonable amounts due and payment 


procedures; 


4) A show cause hearing on why a warrant should not issue, including an 


assessment of ability to pay, where requested.  At this hearing the individual 


has a right to counsel and, if the individual is indigent, the court will assign 


counsel to represent the individual.  See Mo. Sup. Ct. R. 37.65; Mo. Mun. 


Benchbook, Cir. Ct., Mun. Divs. § 13.8; 


b. Personal service on the individual of the Order to Show Cause Motion that provides 


notice of the above information regarding right to counsel and the consequences of 


non-appearance; and 


c. If the above mechanisms are unsuccessful at securing payment or otherwise resolving 


the case, the court should ensure that any arrest warrant issued has the instruction that 


it be executed only on days that the court is in session so that the individual can be 


brought immediately before the court to enable the above procedures to be 


implemented.  See Mo. Mun. Benchbook, Cir. Ct., Mun. Divs. § 13.8 (“If a defendant 


fails to appear in court on the return date of the order to show cause or motion for 


contempt, a warrant should be issued to get the defendant before the court for the 


hearing.”) (emphasis added). 


 


9. Allow Warrants to be Recalled Without the Payment of Bond    
 


Ferguson recently extended its warrant recall program, also called an “amnesty” program, which 


allows individuals to have municipal warrants recalled and to receive a new court date without 


paying a bond.  This program should be made permanent.  The municipal court should:  


a. Allow all individuals to seek warrant recall in writing or via telephone, whether 


represented by an attorney or not; 


b. Provide information to a participating individual at the time of the warrant recall, 


including the number of charges pending, the fine amount due if a charge has been 


assessed, the options available to pay assessed fines, the deadlines for doing so, and 


the requirements, if any, for appearing in court. 
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10. Modify Bond Amounts and Bond and Detention Procedures  
 


Ferguson has two separate municipal code bond schedules and processes:  one for warrantless 


arrests, and another for arrests pursuant to warrants issued by the municipal court.  Ferguson’s 


municipal court recently limited the number of municipal code violations for which officers can 


jail an individual without a warrant, and reduced the amount of time the jail may hold a 


defendant who is unable to post bond from 72 to 12 hours.  These changes are a positive start, 


but further reforms are necessary.  The City and municipal court should:  


a. Limit the amount of time the jail may hold a defendant unable to post bond on all 


arrests for municipal code violations or municipal arrest warrants to 12 hours;   


b. Establish procedures for setting bond amounts for warrantless and warrant-based 


detainees that are consistent with the Equal Protection Clause’s prohibition on 


incarcerating individuals on the basis of indigency, and that ensure bond shall in no 


case exceed $100 for a person arrested pursuant to a municipal warrant, regardless of 


the number of pending charges;   


c. At the time of bond payment, provide individuals with the option of applying a bond 


fee to underlying fines and costs, including in the event of forfeiture; 


d. Take steps necessary, including the continued development of a computerized court 


records management system as discussed above, to enable court staff, FPD officers, 


and FPD correctional officers to access case information so that a person has the 


option of paying the full underlying fine owed in lieu of bond upon being arrested;  


e. Increase options for making a bond payment, including allowing bond payment by 


credit card and through the online payment system, whether by a person in jail or 


outside of the jail;    


f. Institute closer oversight and tracking of bond payment acceptance by FPD officers 


and FPD correctional officers;   


g. Initiate practice of issuing bond refund checks immediately upon a defendant paying 


their fine in full and being owed a bond refund; 


h. Ensure that all court staff, FPD officers, and FPD correctional officers understand 


Ferguson’s bond rules and procedures. 


 


11. Consistently Provide “Compliance Letters” Necessary for Driver’s License 


Reinstatement After a Person Makes an Appearance Following a License Suspension  
 


Per official policy, the municipal court provides people who have had their licenses suspended 


pursuant to Mo. Rev. Stat. § 302.341.1 with compliance letters enabling the suspension to be 


lifted only once the underlying fine has been paid in full.  Court staff told us, however, that in 


“sympathetic cases,” they provide compliance letters that enable people to have their licenses 


reinstated.  The court should adopt and implement a policy of providing individuals with 


compliance letters immediately upon a person appearing in court following a license suspension 


pursuant to this statute. 
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12. Close Cases that Remain on the Court’s Docket Solely Because of Failure to Appear 


Charges or Bond Forfeitures   
 


In September 2014, the City of Ferguson repealed Ferguson Mun. Code § 13-58, which allowed 


the imposition of an additional “Failure to Appear” charge, fines, and fees in response to missed 


appearances and payments.  Nonetheless, many cases remain pending on the court’s docket 


solely on account of charges, fines, and fees issued pursuant to this statute or because of 


questionable bond forfeiture practices.  The City and municipal court should:   


a. Close all municipal cases in which the individual has paid fines equal or greater to the 


amount of the fine assessed for the original municipal code violation—through 


Failure to Appear fines and fees or forfeited bond payments—and clear all associated 


warrants;   


b. Remove all Failure to Appear related charges, fines, and fees from current cases, and 


close all cases in which only a Failure to Appear charge, fine, or fee remains pending; 


c. Immediately provide compliance letters so that license suspensions are lifted for all 


individuals whose cases are closed pursuant to these reforms. 


 


13. Collaborate with Other Municipalities and the State of Missouri to Implement Reforms 
 


These recommendations should be closely evaluated and, as appropriate, implemented by other 


municipalities.  We also recommend that the City and other municipalities work collaboratively 


with the state of Missouri on issues requiring statewide action, and further recommend: 


a. Reform of Mo. Rev. Stat. § 302.341.1, which requires the suspension of individuals’ 


driving licenses in certain cases where they do not appear or timely pay traffic 


charges involving moving violations;  


b. Increased oversight of municipal courts in St. Louis County and throughout the state 


of Missouri to ensure that courts operate in a manner consistent with due process, 


equal protection, and other requirements of the Constitution and other laws.     


VI. CONCLUSION 


Our investigation indicates that Ferguson as a City has the capacity to reform its approach 


to law enforcement.  A small municipal department may offer greater potential for officers to 


form partnerships and have frequent, positive interactions with Ferguson residents, repairing and 


maintaining police-community relationships.  See, e.g., Jim Burack, Putting the “Local” Back in 


Local Law Enforcement, in, American Policing in 2022:  Essays on the Future of the Profession 


79-83 (Debra R. Cohen McCullough & Deborah L. Spence, eds., 2012).  These reform efforts 


will be well worth the considerable time and dedication they will require, as they have the 


potential to make Ferguson safer and more united. 
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“PICS OR IT DIDN’T HAPPEN”: THE CONSTITUTIONAL RIGHT TO RECORD POLICE IN PUBLIC


by Matthew Blythe


 On the night of March 2, 1991, Los Angeles police officers began pursuit of a vehicle 


driven by Rodney King.1  After a protracted chase, officers stopped King’s car and proceeded to 


order King out of his vehicle and subdue him.


 George Holliday, a resident of a nearby apartment building, saw the encounter from the 


balcony of his apartment.2  The Holliday recording begins after the police have already pulled 


King from the car and have him subdued on the ground.  The video depicts seven LAPD officers 


standing around King.  Several of the officers strike King with their batons in various sensitive 


areas around his body; in total, the officers struck King at least 56 times.3  The Holliday film 


shows other officers observing the encounter and making no move to intervene.


 Three of the four officers were acquitted of all charges in the lawsuit resulting from the 


King incident.4  The fourth officer was acquitted of one charge, but the jury was unable to reach 


a verdict on the second charge.5  Outrage over the verdict created a spark that would ignite into 


the 1992 Los Angeles riots.  Over the course of six days, the riots claimed the lives of 53 people 


and injured more than 2,000.6


 In 1991, George Holliday, the creator of the Rodney King video, initially contacted a 


local television station which agreed to broadcast the video in its entirety to an audience 


1


1 Flashback: Rodney King and the LA Riots, BBC NEWS (July 10, 2002, 16:59 GMT), http://
news.bbc.co.uk/2/hi/americas/2119943.stm.


2 Id.


3 Id.


4 Id.


5 Id.


6 Id.







consisting of Los Angeles residents.7  Other news stations in Los Angeles and around the country  


rebroadcast the video.  Through this series of rebroadcasts, the video eventually attained national 


prominence.


 Had Holliday recorded the video today, he could have immediately uploaded it onto 


YouTube—potentially without even having to plug in his recording device—and reached a 


global audience within minutes.


 While incidents like the one involving Rodney King illustrate the social value of such 


recordings, several states currently enforce laws that either explicitly or implicitly prohibit 


recording police, most commonly under the auspices of wiretapping and eavesdropping statutes 


designed to promote privacy.  This article will examine recent developments regarding the ability 


of individuals to record on-duty police and will argue for the existence of a bright-line, First 


Amendment right to create video and audio recordings of police performing their duties in 


public.


 The first section of this article will consist of a survey of different state statutory 


provisions that apply, directly or indirectly, to the recording of police officers in public—or have 


been used to prosecute individuals for doing so.  The section will focus on state wiretapping and 


eavesdropping statutes, as the most recent cases dealing with criminal charges against individuals 


for recording police have involved alleged violations of wiretapping statutes.  The section will 


also provide recent examples of incidents in which individuals were prosecuted for recording 


police encounters.


2


7 Id.







 The second section of this article will describe the social value of recordings of police 


encounters and their usefulness in curbing abuse of police authority.  The section will also 


discuss the current remedies, such as evidence suppression and § 1983 lawsuits, designed to 


discourage abuse of power by police officers and how those remedies are inadequate in 


achieving their intended functions.  Finally, the section will explain how widespread recording of 


police could fill in the gaps created by current remedies against abuse of police authority and 


help preserve the civil liberties of those involved in encounters with the police.


 The third section of this article will delve into two recent cases in which federal courts of 


appeals have addressed the existence of a constitutional, free speech right to record police: Glik 


v. Cunniffe8 and ACLU v. Alvarez.9  


 The final section of this article will argue for the existence and recognition of a 


constitutional right to record video and audio of police officers performing public functions.  


I. A brief survey of state wiretapping and eavesdropping laws


 Recent criminal charges against individuals for recording police are brought under state 


wiretapping and eavesdropping statutes.  Most states either explicitly or implicitly allow citizens 


to record police while police are in public carrying out police duties.10 


 The federal wiretapping statute requires only that one party to a conversation be aware 


that the conversation is being recorded and consents to the recording.11  One-party consent laws 


afford greater protections to those doing recording.  Such laws prohibit third-party interception 


3


8 655 F.3d 78 (1st Cir. 2011).


9 679 F.3d 583 (7th Cir. 2012).


10 See, infra notes 12–30.


11 18 U.S.C. § 2511(2)(c) (West 2012).  A person who is party to a conversation may record that conversation under 
the federal statute or may consent to a third party recording the conversation.







of a phone conversation, for example, but do not prohibit one party to that call from recording 


the conversation without the other party’s knowledge.  However, although courts have noted a 


constitutionally protected right to privacy,12 one-party consent statutes’ greater flexibility for the 


recorder often comes at the expense of the privacy interests of the person being recorded.  One-


party consent statutes do little to protect individuals’ privacy against other private actors, nor do 


they confer particularly strong protections against invasion of privacy by state actors.13  


Nevertheless, the majority of states follow the model of the federal wiretapping statute in 


requiring that only one party to a conversation consent to it being recorded.14  


 Eleven states, meanwhile, require that all parties consent to the recording of 


conversation.15  In such jurisdictions, for example, a phone call cannot be recorded unless both 


parties to the call are aware it is being recorded and consent to the recording.  Essentially, these 


all-party consent statutes create stronger privacy protections for individuals than provided by 


one-party consent laws.16  
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12 See, e.g., Griswold v. Connecticut, 381 U.S. 479, 484 (1965) (explaining how the federal Constitution creates 
“zones of privacy”).


13 Dustin F. Robinson, Note, Bad Footage: Surveillance Laws, Police Misconduct, and the Internet, 100 GEO. L.J. 
1399, 1402–03 (2012) (discussing the development of one-party consent laws).


14 See, e.g., COLO. REV. STAT. ANN. § 18-9-303 (West 2013) (Wiretapping occurs if a person “[k]nowingly 
overhears, reads, takes, copies, or records a telephone, telegraph, or electronic communication without the consent 
of either a sender or a receiver thereof or attempts to do so.”).  For a comprehensive breakdown of state electronic 
surveillance laws, see Electronic Surveillance Laws, NATIONAL CONFERENCE OF STATE LEGISLATURES, http://
www.ncsl.org/issues-research/telecom/electronic-surveillance-laws.aspx#State (last visited Jan. 6, 2013); Jesse 
Harlan Alderman, Police Privacy in the iPhone Era?: The Need for Safeguards in State Wiretapping Statutes to 
Preserve the Civilian's Right to Record Public Police Activity, 9 FIRST AMEND. L. REV. 487, 533–42 (2011).


15 Id.  See, e.g., CAL. PENAL CODE § 631 (West 2013) (prohibiting wiretapping absent the consent of all parties); 
CAL. PENAL CODE § 632 (prohibiting eavesdropping on or recording of confidential communications absent consent 
from both parties).


16 Robinson, supra note 14, at 1402–04 (discussing the history of surveillance laws and rationale behind all-party 
consent statutes).







 However, not all conversations take place in private, and not all recordings of 


conversations are made secretly.  A person openly recording a town hall meeting at the local 


Legion hall, for example, would seem to run afoul of an all-party consent wiretapping statute if 


he or she has not obtained the express consent of every speaker at that meeting.  Likewise, a 


person recording an encounter between a protestor and police officers, absent the consent of both 


the protester and the officers, would appear to be recording a conversation without the consent of 


all parties and would be in violation of an all-party consent statute.


 Many states curb the potential for application of all-party consent wiretapping statutes to 


interactions between people in public, although how states approach the issue varies widely.    


For example, some states, including Oregon, create a specific exception to the all-party consent 


requirement for recordings made in public or in the context of certain public events.17  Thus, 


under Oregon law, it would be legal to record the town hall meeting, but potentially illegal to 


record a police encounter or other conversation that, while taking place in public, does not 


constitute a public event.  Other all-party consent statutes apply only to “confidential 


communication”18 or to recording that is surreptitious.19  Under those statutes, the person 


recording town hall meeting and the public protest would be exempted because both events take 


place in public and are clearly not intended to be confidential.  Likewise, openly recording public 


events would avoid any prohibitions against surreptitious recording; statutes that only prohibit 


5


17 See, e.g., OR. REV. STAT. § 165.540(1)(c), (6)(a) (requiring that “all participants in the conversation are 
specifically informed that their conversation is being obtained” exempting “unconcealed” recordings at certain 
public events such as public meetings, universities, and police interviews conducted at law enforcement facilities).  
Oregon requires only one party’s consent for the recording of telecommunications, but requires all parties’ consent 
for the recording of in-person conversations.  OR. REV. STAT. § 165.543.


18 See, e.g., CAL. PENAL CODE § 632 (West 2013).


19 See, e.g., MONT. CODE ANN. § 45-8-213 (West 2013) (prohibits recording of conversations by use of a hidden 
electronic or mechanical device that reproduces a human conversation without the knowledge of all parties to the 
conversation).







surreptitious recording would still prohibit a protestor from using a small “spy” camera to record 


events at a public rally.


 Rather than distinguishing between “public” and “private,” some all-party consent 


statutes instead only prohibit recording in situations where the person being recorded has a 


reasonable expectation of privacy.20  The speaker at a town hall meeting does not reasonably 


expect his or her speech to be private given the presence of an audience, so there would be no bar 


on recording that speech.  As will be discussed infra, more questionable is whether the police 


officer engaging with protestors has any sort of reasonable expectation of privacy from being 


recorded.  Washington’s all-party consent statute, for example, has been interpreted as simply not 


applying to recordings of police officers performing their duties in public due to the lack of a 


reasonable expectation of privacy on the part of police officers engaging with the public.21  


 Many all-party consent states’ wiretapping and eavesdropping statutes, along with many 


one-party consent statutes, apply only to recorded conversations, creating a distinction between 


audio, which is protected, and video, which is not protected.22  Under these statutes, creating a 


video recording of a police encounter would be allowed, but recording audio and video together 


would be prohibited.


 One need not speculate in order to find instances of all-party consent statutes being used 


to prosecute people for recording public encounters with police officers.  For example, in March 
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20 See, e.g., 18 PA. CONS. STAT. §§ 5701-5704 (2010).


21 See, e.g., WASH. REV. CODE ANN. § 9.73.030 (West 2013) (prohibiting recording of private communications and 
conversations).  Courts have interpreted the Washington statute as not applying to the recording of police encounters 
with the reasoning that police have no expectation of privacy when conducting themselves as public officials.  State 
v. Flora, 845 P.2d 1355, 1357 (Wash. Ct. App. 1992).


22 See, e.g., CONN. GEN. STAT. ANN. § 52-570d (West 2013) (prohibiting the recording of oral private telephonic 
communication absent the consent of all parties).







2010, Anthony Graber was riding his motorcycle on a Baltimore highway.  Graber had a helmet-


mounted camera recording his ride.23  The video captured by Graber’s helmet cam shows Graber 


speeding down the highway and, at one point, popping a “wheelie.”  Graber takes an off-ramp 


and stops at a traffic light, and an unmarked vehicle cuts off Graber’s motorcycle.  A man in 


civilian clothes gets out of the car and starts shouting at Graber to turn the motorcycle off.  The 


man is brandishing a pistol.  After Graber complies, the man identifies himself as an off-duty 


state trooper and puts his gun away.  Graber posted the video on YouTube and was eventually 


charged with violating the all-party consent Maryland wiretapping statute,24 which prohibited the 


interception of oral communication without the prior consent of all parties to that 


communication.  Violation of the statute carried a maximum penalty of 16 years in prison.25


 In 2008, in Beaverton, a suburb of Portland, Oregon, Hao Xeng Vang used his cell phone 


to record some Beaverton police officers arresting a friend at a bowling alley.26  He did not 


attempt to conceal the recording, going so far as to narrate what was happening and telling his 


friend not to worry because he had the whole encounter on tape.  Officers at the scene arrested 


Vang for violation of the Oregon wiretapping statute, which requires that all parties to an in-
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23 Annys Shin, Traffic stop video on YouTube sparks debate on police use of Md. wiretap laws, WASH. POST, June 
16, 2010, http://www.washingtonpost.com/wp-dyn/content/article/2010/06/15/AR2010061505556.html?
sid=ST2010061505592


24 MD. CODE ANN., CTS. & JUD. PROC. § 10-402 (West 2013).


25 Shin, supra note 23.  Understandably, Graber has removed the video from his own YouTube profile.  However, 
other YouTube users have reposted the video to their own accounts, so it is still available for viewing.  Cop Pulls 
Out Gun On Motorcyclist, YOUTUBE (June 5, 2010), http://www.youtu.be/RK5bMSyJCsg.  The author of this article 
recommends against viewing the comments section associated with the above-cited video. 


26 Brad Schmidt, Beaverton police chief: Film officers at your own slight risk, OREGONLIVE (July 10, 2010), 
available at http://www.oregonlive.com/beaverton/index.ssf/2010/07/
beaverton_police_chief_film_officers_at_your_own_slight_risk.html.







person conversation be specifically informed that the conversation is being recorded.27  Officers 


seized Vang’s phone, and Vang spent a night in jail before being released.  When the Beaverton 


police eventually returned Vang’s phone, Vang discovered that the arresting officer had deleted 


the video of the incident.  Vang settled his suit against the city for $19,000.  Beaverton Police 


Chief Geoff Spalding stated that he believes recording police is a technical violation of the law, 


and should be done at one’s own risk.28


 Although the purpose of wiretapping statutes is, ostensibly, to protect individual privacy 


against intrusion by both state and private actors, broad all-party consent statutes have the 


potential to be applied to situations where state actors claim violation of their privacy interests, 


even when no reasonable expectation of privacy exists.29  In such cases, the all-party consent 


statutes can become tools to restrict people from recording even public occurrences, such as 


police misconduct, in which there is a strong public interest and for which there is very little 


public benefit in keeping private. 


 The Supreme Court of the United States has not issued any opinions regarding the 


constitutionality of laws restricting the ability of private citizens to record police.  However, 


within the last five years, several federal appellate courts have issued decisions that create a 
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27 OR. REV. STAT. § 165.540; State v. Bichsel, 101 Or. App. 257, 790 P.2d 1142 (1990) (holding that defendant 
violated the state wiretapping statute by recording a conversation with a police officer without specifically informing 
the police officer that the conversation was being recorded, despite the fact that the tape recorder was plainly visible 
to the officer).


28 Id.


29 The Supreme Court of Washington has held that the state’s laws against wiretapping and eavesdropping “reflect[] 
a desire to protect individuals from the disclosure of any secret illegally uncovered by law enforcement.”  State v. 
Fjermestad, 114 Wash. 2d 828, 836, 791 P.2d 897, 902 (1990).  The Flora court noted the disconnect between the 
supposed purpose of wiretapping and eavesdropping statutes—the protection of individual privacy—and the use of 
such statutes by police against private citizens.  Flora, 845 P.2d at 1357.







strong presumption that such restrictions are a violation of the United States Constitution’s First 


Amendment protections for freedom of speech.30


II. The social utility of recordings of police officers


 Far from being merely an academic issue of constitutional scholarship, the ability of 


private citizens to record police encounters that occur either within public or within those 


citizens’ own private spaces is vital to the preservation of individuals’ civil liberties.  Recordings 


of police encounters can serve as excellent safeguards against the abuse of police power.  Police 


officers are given tremendous power and are “authorized to implement the state's most physically 


coercive and invasive powers.”31  A recording encompassing video and audio of police action 


creates an accurate record of events that transpire.  Such a record is less biased than subsequent 


testimony and allows a trier of fact to interpret events in realtime as a witness or bystander.  


While a video recording can be “biased” in the sense that the perspective of the creator of the 


recording shapes the things the recorder chooses to focus on, a recording is preferable in every 


way to that of witness testimony given well after the fact.32  The utility of such recordings is also 


evidenced by the fact that many police departments themselves install cameras in patrol cars in 


9


30 See infra section IV.


31 Dina Mishra, Undermining Excessive Privacy for Police: Citizen Tape Recording to Check Police Officers' 
Power, 117 YALE L.J. 1549, 1551 (2008).  Mishra cites to Malcolm Thorburn, who notes that “[A] list of police 
functions looks like a list of serious criminal offenses.”  Malcolm Thorburn, Justifications, Powers, and Authority, 
117 YALE L.J. 1070, 1104 (2008).


32 Indeed, the Rodney King video was arguably biased because it began with police beating King but did not capture 
King’s reckless driving, the subsequent high speed chase, or King’s refusal to cooperate with police once he was 
stopped.  Flashback, supra note 1.







order to document traffic stops and other encounters between police officers and the general 


public.33  


 The most noteworthy example of the power of recording to influence a trier of fact is 


Scott v. Harris.34  Harris involved a lawsuit over the decision of a Georgia sheriff to terminate a 


high speed chase by running the car involved in the chase off the road.  The driver of the car, 


who became quadriplegic as a result of the injuries he sustained from being run off the road, 


argued that the sheriffs violated the Fourth Amendment by using excessive force seize his 


vehicle.35  The plaintiff presented extensive testimony regarding the lack of danger to the public 


posed by the plaintiff’s driving; specifically, the plaintiff noted that he maintained control of his 


vehicle throughout the chase and that the area in which the chase took place was free of 


pedestrian traffic and other vehicles.36  Despite this testimony, the Court held that the sheriff was 


entitled to summary judgment in the suit, meaning that, in the Court’s estimation, no genuine 


issue of fact existed in the case.37  


 If the sheriff had had to base his case entirely on testimony contradicting the plaintiff’s 


testimony, there would have likely been an issue of fact regarding whose account was to be 


believed.  However, in Harris the Court had video recordings of the chase from the dashboard 


cameras of the various sheriffs involved in the chase.  The Harris Court noted that the video 
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33 Indeed, state legislatures have acknowledged the value of such recordings.  Some state eavesdropping and 
wiretapping statutes with all-party consent provisions create exceptions to those provisions for police officers 
recording their encounters with the public.  See, e.g., NEV. REV. STAT. §§ 200.610-.690 (2010) (all-party consent 
wiretapping statute does not apply to public officials or employees when the transcription or recording is done in the 
performance of an official duty).  


34 550 U.S. 372 (2007).


35 Id. at 372.


36 Id. at 379.


37 Id. at 386.







completely contradicted the plaintiff’s testimony, noting specifically that the video depicted the 


plaintiff’s car running red lights, swerving around cars, and driving extremely fast.38  Thus, the 


Court chose to ignore the wholly contradictory testimony on the record because of the video; 


thus, the sheriff’s use of force in running the plaintiff’s car off the road was reasonable to prevent 


risk of harm to bystanders.  


 Harris also demonstrated that, despite being extremely persuasive, video and audio 


recordings can still be open to interpretation and create issues of fact.  The Harris dissent argued 


that, far from totally eroding the credibility of the plaintiff’s argument, the video helped to 


highlight the reasons that a jury should have been allowed to render a verdict in the case.39  For 


example, the other cars on the road appeared to be pulled over, which could lead a reasonable 


jury to conclude that, given the presence of police officers on the road clearing traffic in front of 


the chase, there was no danger to the public which would justify the use of deadly force.40  


 Nevertheless, while the video in Harris benefitted the sheriff, under different 


circumstances the existence of such a video recording could easily have been the deciding factor 


in a suppression motion or civil rights lawsuit against that same sheriff.  The increased 


prevalence of recordings of police encounters would likely result in higher rates of success for 


actions designed to protect individuals from abuse of police powers.  Although the vast majority 


of police officers use their authority in a responsible way, some do not.  Safeguards against abuse 
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38 Id. at 379–81 


39 Id. at 391 (Stevens, J., dissenting).  


40 Id. (Stevens, J., dissenting).







of police authority are, thus, essential, not only to curb abuse but to help ensure that legitimate 


use of police authority maintains the necessary levels of respect among the general population.41  


 Unfortunately, current institutional safeguards against the abuse of police authority are 


largely ineffective, or at least insufficient, in curbing abuse of power by police.42  Many of the 


problems with current remedies for civil rights violations stem from the lack of documentation in 


most cases.  For example, a remedy for violation of an individual’s Fourth Amendment rights 


against unreasonable search and seizure is the suppression of any evidence gained as a result of 


that violation.43  However, in situations where it is the officer’s word against the suspect’s word, 


for example, courts and juries are much more likely to believe the word of the officer.44  


 A lawsuit under 42 U.S.C. § 1983, which creates a cause of action by individuals against 


police for civil rights abuses, is another remedy available for victims of police misconduct that 


provides insufficient protections.45  Although § 1983 provides for attorneys fees for a successful 


civil rights complaint,46 the potential cost of an unsuccessful or partially successful § 1983 


lawsuit is high.  Most plaintiffs seek contingent representation, but such cases pose a significant 
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41 Erik Luna, Transparent Policing, 85 IOWA L. REV. 1107 (2000) (noting that “transparent policing”  greatly 
increases the perceived legitimacy of police actions).


42 Mishra, supra note 31, at 1553–55.


43 Mapp v. Ohio, 367 U.S. 643 (1961) (extending the already-existing federal suppression rule, which calls for the 
inadmissibility in a criminal trial of evidence obtained in violation of the Fourth Amendment, to the states as well).


44 In the author’s own experience with criminal practice, suppression issues frequently arise in situations where the 
only two witnesses to a search or seizure were the criminal defendant and the arresting police officer.  In the event 
that the two accounts differ, it is extremely difficult to persuade a trier of fact to believe the defendant’s self-serving 
statements over a police officer’s self-serving statements.  The author has frequently had to advise clients that, while 
the client insists that he or she did not consent to a search, the police report says that he or she did.  The predictable 
result that the defendant testifies that he or she did not consent, the officer testifies that the defendant did consent, 
and for the court denies the suppression motion out of hand.


45 42 U.S.C. § 1983 (West 2013).


46 Jack M. Beermann, The Unhappy History of Civil Rights Legislation, Fifty Years Later, 34 CONN. L. REV. 981, 
1010–11 (2002).







risk to attorneys, and as such attorneys are reluctant to take § 1983 cases absent extraordinary 


damages or particularly compelling facts.47  As a result, it is difficult for low-income individuals


—ironically, the very people who are frequently the targets of police abuse—to even bring suits 


in the first place.48  The high costs of § 1983 actions are compounded by the fact that damages as 


a result of civil rights violations are difficult to prove, meaning that many § 1983 actions result in 


only nominal damages that do not even cover the costs of bringing the lawsuit.49  Additionally, 


plaintiffs in § 1983 actions face the same evidentiary issues as those faced in suppression issues: 


in a “he said she said” situation, juries are highly unlikely to believe a person accused of a crime 


over that of a police officer.50


 Allowing private citizens to record police officers would motivate officers to act more 


conscientiously, as officers would be made aware of the possibility that any misconduct could 


become publicized.51  Such recordings can also put political pressure on police agencies that can 


lead to substantive change beyond what could be expected from a civil lawsuit with nominal 


damages.52


IV. An analysis or recent federal case law regarding the public recording of police


 The next section will focus on the eavesdropping statutes of Massachusetts and Illinois, 


two states with historically problematic all-party consent provisions, in the context of two recent 
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47 Alison L. Patton, Note, The Endless Cycle of Abuse: Why 42 U.S.C. §1983 Is Ineffective in Deterring Police 
Brutality, 44 HASTINGS L.J. 753, 755–57 (1993).


48 Id., at 753–54.


49 Jack M. Beermann, The Unhappy History of Civil Rights Legislation, Fifty Years Later, 34 CONN. L. REV. 981, 
1010 (2002).


50 Patton, supra note 47, at 753–54 (noting that § 1983 actions are rarely successful without evidence corroborating 
the plaintiff’s claim).


51 Mishra, supra note 31, at 1554–55.


52 Id.







cases that address whether or not the First Amendment prohibits restrictions on recording police 


activities: Glik v. Cunniffe53 and ACLU v. Alvarez.54  Alvarez is noteworthy for its dissenting 


opinion, which makes several arguments against the establishment of a blanket right to record 


police encounters.  Both Glik and Alvarez provide excellent overviews of relevant jurisprudence 


in areas applicable to the scope of this article.


 A. Glik v. Cunniffe55 


 In October of 2007, Simon Glik used his cell phone to record police arresting a man on 


Boston Common in Boston, Massachusetts.  An officer approached Glik and asked Glik if his 


cell phone recorded audio as well as video.  When Glik answered in the affirmative, the officer 


arrested Glik and seized Glik’s phone as evidence.  Glik was charged with illegal wiretapping, 


aiding the escape of a prisoner, and disturbing the peace.


 The Massachusetts wiretap statute clearly only applied to secret recordings,56 and the trial 


court quickly granted Glik’s motion to dismiss the wiretap violation after officers testified that 


Glik had been using his cell phone in plain view.  The court dismissed the other two charges as 


well on other grounds.  


 Glik eventually filed a federal civil rights claim under 43 U.S.C. § 1983 against the 


arresting officers and the City of Boston, alleging violation of his First57 and Fourth 
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53 655 F.3d 78 (1st Cir. 2011).


54 679 F.3d 583 (7th Cir. 2012).


55 655 F.3d 78 (1st Cir. 2011).


56 MASS. GEN. LAWS ch. 272, § 99(C)(1)


57 U.S. CONST. amend. I.







Amendment58 rights, among other things.59  The First Circuit case dealt with that the validity of 


Glik’s civil rights claim.


 The state argued that, even if there was a constitutional right to record police, the civil 


rights claim could not succeed because the officers who arrested Glik had qualified immunity.  


Qualified immunity protects state actors from liability for civil rights violations.60  However, 


qualified immunity only applies when the law the state actor is accused of violating is 


unsettled.61  The Glik court found that not only did Glik have a constitutionally protected right to 


overtly record the police, but also that the police officers could not claim qualified immunity 


because the right to record police in the circumstances at issue before the court was clearly 


established by legal precedent within the First Circuit, even if the matter was less settled in other 


jurisdictions.62


 Additionally, the Glik court addressed the fact that the defendant was a layperson and not 


a journalist and whether that fact should make a difference in the court’s analysis.  The court 


noted that, assuming that any distinctions existed between press and non-press individuals in the 


past, such distinctions were increasingly meaningless given the prevalence of cell phone 
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58 U.S. CONST. amend. IV.


59 43 U.S.C. § 1983 (West 2013) (creating a cause of action by individuals against public officials for civil rights 
violations).


60 Harlow v. Fitzgerald, 457 U.S. 800 (1982) (finding that qualified immunity is designed to shield government 
officials from civil liability "insofar as their conduct does not violate clearly established statutory or constitutional 
rights of which a reasonable person would have known").


61 The court used a two-prong test to determine whether the state could claim qualified immunity: “(1) whether the 
facts alleged or shown by the plaintiff make out a violation of a constitutional right; and (2) if so, whether the right 
was ‘clearly established’ at the time of the defendant's alleged violation.”  Id. (quoting Maldonado v. Fontanes, 568 
F.3d 263 (1st Cir. 2009).


62 Id. at 85 (citing Newman v. Massachusetts, 884 F.2d 19, 25 (1st Cir.1989) (finding constitutional right clearly 
established in the First Circuit despite “recogni[tion] that the courts [of other federal circuits] are not yet unanimous 
on whether this . . . right exists”)).







cameras, blogs, and other “news gathering tools” used by press and non-press alike.63  The 


assumption that any distinction ever really existed historically at all is questionable, however.64


 The Glik court also held that the officers had violated Glik’s Fourth Amendment rights by 


arresting him without probable cause.65  Since the Massachusetts wiretap statute prohibited only 


surreptitious recording, and since Glik had clearly held his cell phone up to record the police on 


Boston Common, the court found that no probable cause to arrest Glik existed.66


 Glik is significant because it affirmed the existence of a constitutional right to overtly 


record police.


 B. American Civil Liberties Union of Illinois v. Alvarez67


 ACLU members in Chicago developed a “police accountability program” with the goal 


of, as the name would suggest, promoting police accountability.  Part of the initiative included a 


plan to have volunteers overtly record police officers performing their duties in public places at a 


volume audible to bystanders.  The ACLU noted that the accountability program would likely 


violated the Illinois Eavesdropping Act68 (IEA) and sought a preliminary injunction from 


16


63 Id. at 83–84 (“The proliferation of electronic devices with video-recording capability means that many of our 
images of current events come from bystanders with a ready cell phone or digital camera rather than a traditional 
film crew, and news stories are now just as likely to be broken by a blogger at her computer as a reporter at a major 
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64 Eugene Volokh, Freedom for the Press As an Industry, or for the Press As A Technology? From the Framing to 
Today, 160 U. PA. L. REV. 459, 538–39 (2012) (“The Supreme Court continues to provide equal treatment to 
speakers without regard to whether they are members of the press-as-industry. And though several Supreme Court 
opinions have noted that the question remains open, the bulk of the precedent points toward equal treatment for all 
speakers—or at least to equal treatment for all who use mass communications technology, whether or not they are 
members of the press-as-industry.”).


65 Glik, 655 F.3d at 88.


66 Id.


67 Am. Civil Liberties Union of Ill. v. Alvarez, 679 F.3d 583, 586 (7th Cir. 2012), cert. denied, 12-318, 2012 WL 
4050487 (U.S. Nov. 26, 2012).


68 ILL. ST. CH. 720 § 5/14-2 (West 2013).







enforcement of the IEA against volunteers with the program.  The ACLU citied the high risk of 


prosecution given the number of other, similar charges that had recently been filed by the state 


against individuals accused of recording police officers.69  The District Court of Illinois denied 


the preliminary injunction on the grounds that the ACLU had not  alleged any injury to its First 


Amendment rights because those rights did not include the “right to audio record.”70  The ACLU 


appealed the ruling.


 The Illinois Eavesdropping Act (IEA)71 was likely the most draconian wiretapping statute 


in the United States.  The IEA made it a class four felony to make an audio recording of “all or 


any part of a conversation” absent consent of all parties to that conversation.72  The statute 


covered all oral communications, whether or not those communications were intended to be 


private.73  The severity of the offense increased to a class one felony—punishable by four to 


fourteen years in prison—if any of the individuals in a recording was a law enforcement 


officer.74  However, despite its explicit severity enhancement for creating audio recordings of 


police officers, the IEA was silent on the issue of video.  As the Alvarez court noted, “Illinois 


does not prohibit taking silent video of police officers performing their duties in public; turning 


on a microphone, however, triggers class 1 felony punishment.”75


  1. The majority opinion
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69 Alvarez, 679 F.3d at 588.


70 Id.


71 ILL. ST. CH. 720 § 5/14-2 (West 2013).


72 Id. at § 5/14-2(a)(1).


73 Id. at § 5/14-1(d).


74 Id. at § 5/14-4(b).


75 Alvarez, 679 F.3d at 586.







 The Seventh Circuit Court of Appeals found that the creation of an audio or video 


recording is an act of speech under the First Amendment.76  The court held that audio and video 


were both mediums of expression, so any restriction on their creation implicated the First 


Amendment.  Restricting the creation of the recording itself was no different from restricting the 


dissemination of an audio or video recording, which would clearly implicate the First 


Amendment.77


 Although the IEA implicated the First Amendment, the Alvarez court had to determine 


how closely to examine the restrictions it placed on the exercise of free speech.  Courts examine 


restrictions on speech that targets particular content with a strict scrutiny standard; that is, any 


law that imposes content-based restrictions must do so in furtherance of a “compelling” 


government interest, and restrictions on constitutional rights must be necessary to further that 


interest and be no more restrictive than necessary.78  Content-neutral restrictions, meanwhile, 


must pass intermediate scrutiny, a lesser standard that requires an “important” government 


interest and the narrow tailoring of the law to further that interest.79  The court ultimately 


declined to definitively state whether strict or intermediate scrutiny would apply, although it did 


note that it was “unlikely that strict scrutiny will apply” because the IEA did not appear to target 
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76 Id. at 595–96.


77 Id.


78 Ashcroft v. Am.  Civil Liberties Union, 535 U.S. 564, 573, 122 S.Ct. 1700, 152 L.Ed.2d 771 (2002) (“[A]s a 
general matter, the First Amendment means that government has no power to restrict expression because of its 
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F.C.C., 512 U.S. 622, 643, 114 S. Ct. 2445, 2459, 129 L. Ed. 2d 497 (1994).


79 Sorrell v. IMS Health Inc., 131 S. Ct. 2653, 2667, 180 L. Ed. 2d 544 (2011).  Intermediate scrutiny requires “a 
‘fit’ between the legislature's ends and the means chosen to accomplish those ends . . . a fit that is not necessarily 
perfect, but reasonable; that represents not necessarily the single best disposition but one whose scope is in 
proportion to the interest served.” Bd. of Trs. of State Univ. of N.Y. v. Fox, 492 U.S. 469, 480, 109 S.Ct. 3028, 106 
L.Ed.2d 388 (1989) (citations and internal quotation marks omitted).







“any particular message, idea, or subject matter.”80   The court concluded that, even under less 


rigorous standards of scrutiny, the ACLU’s constitutional challenge was likely to succeed and, 


thus, that there was sufficient proof to justify the granting of the preliminary injunction.81


 Finally, the Alvarez court addressed the tailoring of the IEA’s restriction on speech to the 


goal of the statute.  The court noted that wiretapping laws exist to protect private communication 


from being disseminated without the consent of the parties being recorded.  The state argued that 


the IEA’s restrictions on recording were essential to protect “conversational privacy” of 


individuals in public.  The Alvarez court recognized that, although the protection of 


conversational privacy was a legitimate state interest,82 the IEA as applied to the ACLU was 


unconstitutional because it did nothing to further conversational privacy.  The ACLU’s plan was 


to openly record public police conduct.  Police officers carrying out official duties in public at 


audible levels have no reasonable expectation of conversational privacy.  The IEA was not 


sufficiently tailored to promoting that goal with the least possible amount of speech restriction.  


Thus, the use of the IEA to restrict the creation of audio or video of public encounters between 


police and private citizens was likely an unconstitutional use of the statute.  The Alvarez decision 


was limited to overt recording because that was what the ACLU proposed to do.83  However, the 


court stated that it did not intend to suggest that a ban on covert recording would be 
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80 Alvarez, 679 F.3d at 603.  The court expressed uncertainty as to the constitutionality of the exemption in the IEA 
for members of the media, 720 ILL. COMP. STAT. 5/14–3(c), as that exemption “may amount to discrimination among 
private speakers.”  Alvarez, 679 F.3d at 604.  However, that provision was not at issue in Alvarez.


81 Alvarez, 679 F.3d at 586. 


82 Id. at 605 (citing Bartnicki v. Vopper, 532 U.S. 514, 532, 121 S.Ct. 1753, 149 L.Ed.2d 787 (2001) (“Privacy of 
communication is an important interest. . . .”).


83 Id. at 606.







constitutional, only that the analysis would be different since covert recording invokes stronger 


privacy interests.84


 The Alvarez decision was noteworthy for creating a clear intermediate-scrutiny 


framework with which to analyze wiretapping statutes used to limit the ability of individuals to 


record police officers.  The state petitioned the Supreme Court for review of the First Circuit’s 


decision, but the Court denied certiorari.85  


  2. The Posner dissent


 Alvarez is also notable for its dissent, written by Judge Richard Posner.86  Judge Posner’s 


dissent in Alvarez provides a good starting point for addressing potential concerns with a bright-


line rule allowing recording of police.  The dissent conceded that, although the IEA may contain 


provisions that are poorly designed or ill-advised, it is not unconstitutional as applied to the 


ACLU.87  However, the dissent argued that the Alvarez majority’s creation of a constitutional 


right to record police was not sufficiently grounded in case law.88  The dissent also articulated a 


number of state interests that the IEA was designed to protect and argued that the statute was 


actually sufficiently tailored to further those interests to withstand constitutional scrutiny.89
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84 Id. at 607 n.13 (citing Barnicki, 532 U.S. at 529).


85 Alvarez v. Am. Civil Liberties Union of Ill., 12-318, 2012 WL 4050487 (U.S. Nov. 26, 2012).


86 Alvarez, 679 F.3d at 608 (Posner, J., dissenting).


87 Id. at 609 (Posner, J., dissenting).


88 Id. at 611–14 (Posner, J., dissenting).


89 Among the state interests the IEA was designed to protect were privacy and public safety.  Id. at 614 (Posner, J., 
dissenting).  The dissent also mentioned states’ interest in reducing the number and cost of police misconduct 
lawsuits against the state; as discussed below, the dissent believed that a broad right to record police would 
inevitably lead to increased litigation over instances where police correctly arrested people for inhibiting 
investigations or threatening officer safety.







 The dissent’s initial concern was for perceived threats to officer and public safety.  Police 


encounters are often tense, and adding recording devices of all shapes and sizes is unlikely to 


make such encounters less tense.  Recording devices can be confused with weapons, and vice 


versa.  The dissent argued that the presence of recording devices in the hands of either suspects 


or onlookers may thus divide an officer’s attention as he or she attempts to maintain situational 


awareness.


 Additionally, the dissent worried about the fine line between “mere” recording of police 


and obstructive behavior.90  It is axiomatic that most people who record a police encounter are 


doing so because they believe that the police officer being recorded is either doing something 


wrong or likely to do something wrong.  With a carte blanche ability to record police enshrined 


in the Bill of Rights, many would-be guerilla journalists are likely to take recording police 


further than they should.  Judge Posner worried that such pushing of the envelope is likely to 


result in increased obstruction under the guise of free speech, which will complicate even 


legitimate cases of obstruction.91


 The dissent also argued that increased prevalence of recording police encounters will lead 


to heightened tensions between police and the public, along with a potential strain on the justice 


system.92   Although the Alvarez majority denied any intention to interfere with laws against 


obstructing police officers, the dissent argued that the likely effect of widespread recording of 


police would be for police to “shoo” away intruders to private conversations.93  Requesting that 
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92 Id.  (Posner, J., dissenting).
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people disperse is a right which the dissent argued police did have,94 but such requests frequently 


result in tension and arrest when people refuse to disperse.  In the dissent’s view, free rein to 


record police would put police officers in a position where they would need to request that 


people disperse more frequently, with all the negative consequences that such requests entail, in 


order to have private conversations or conduct sensitive business.95


 Posner’s dissent also worried about the effect a constitutional right to record police would 


have on the privacy of even non-state actors.96  While police might or might not have any 


reasonable expectation of privacy while carrying out official duties in public, private citizens 


who interact with police do have such an expectation.97  This is especially true of private citizens 


interacting with police, who frequently make statements that they would rather not be heard, let 


alone recorded.  The dissent was reluctant to apply the broad constitutional protection on 


recording of police in part because such a protection would necessarily extend to all people 


around the officer being recorded; this could include suspects, victims of crime, or other 


individuals who would have a strong interest in maintaining anonymity.  


 Finally, the Alvarez dissent addressed the concept of “conversational privacy.”98  Judge 


Posner noted that a lot of private communication nevertheless occurs in public spaces.  The 


dissent paid special attention to the effect recording of police might have on interactions between 
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94 Id. at 611 (Posner, J., dissenting) (citing Colten v. Kentucky, 407 U.S. 104, 109–10, 92 S.Ct. 1953, 32 L.Ed.2d 584 
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95 Id.  (Posner, J., dissenting).


96 Id. at 613–14 (Posner, J., dissenting).


97 Id.  (Posner, J., dissenting).


98 Id.  (Posner, J., dissenting).







law enforcement and informants, which do often take place in public despite often being highly 


confidential.  Given the importance of informants, and given that most informants cannot or will 


not meet with officers at police stations, the dissent was reluctant to assume the existence of any 


right which might allow people to record conversations between informants and police without 


punishment simply because the conversations did not take place in a private space.99  


Furthermore, the reasonableness of an expectation of some conversational privacy—even in 


public—is evidenced by American society’s negative view of eavesdropping or intruding into 


private conversations that occur in public.  The dissent argued that the protection of 


conversational privacy was the whole point of the IEA’s all-consent provisions, and that 


restrictions on the ability to record conversations—whether they be between two private 


individuals or between police officers—were designed to further that significant privacy 


interest.100


V. An argument for the existence of a bright-line constitutional right to record police 


officers in public


 This section will argue for the existence of a constitutional right to record, both overtly 


and covertly, police officers in public.  The section will look at jurisprudence surrounding 


privacy and the conflict between privacy and free speech.  The section will briefly discuss, for 


the purposes of analogy, case law surrounding the ability of celebrities to claim invasion of 


privacy against paparazzi given their unique status as “public figures.”  The author will include 
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an overview of the many benefits of police oversight and the tremendous social value of audio 


and video records of police encounters that far outweigh other concerns.  This section will also 


address the concerns raised in Judge Posner’s Alvarez dissent regarding the negative 


consequences such a right could have and attempt to respond to those concerns.


 A. Assessing the privacy expectation of police officers engaged in public duties


 Modern jurisprudence surrounding the issue of privacy has been heavily influenced by 


the Supreme Court’s decision in United States v. Katz.101  The Katz court applied a two-part test 


for the existence of a privacy interest.  The first inquiry was whether there was a subjective 


expectation of privacy—that is, whether the person really believed that he or she was engaged in 


private action.102  The second inquiry was whether that expectation of privacy was objectively 


reasonable.103  The test for objective reasonableness under Katz was whether society would 


consider such an expectation reasonable under all the circumstances.  As societal expectations 


change, so too can the reasonableness of a privacy expectation.104  


 Katz describes the minimum threshold for protection of privacy against government 


intrusion required by the United States Constitution.  States are free to afford greater privacy 


protections to their citizens.105  All-party consent wiretapping statutes are an example of statutes 
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104 See, e.g., U.S.v. Warshak, 631 F.3d 266 (6th Cir. 2010) (holding that a subscriber to a commercial Internet service 
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liberty interests more extensive than those independently protected by the Federal Constitution.”)







affording such additional protections.106  However, the reasonableness of a privacy expectation 


affects the importance of the state interest in protecting that privacy interest.107  Thus, if the state 


protections run afoul of other constitutional requirements, such as the First Amendment’s free 


speech requirements, the importance of the state interest will affect the level of scrutiny afforded 


to that statute.  For example, states have a compelling interest in protecting the privacy of their 


citizens,108 but a much less compelling interest in protecting the privacy of, say, potentially 


private items placed in a more public setting.109  


 It is worth noting that, if a person driving in a car can be stopped by police and have the 


ensuing encounter recorded without implicating that person’s privacy rights, it stands to reason 


that police officers should have a similarly low expectation of privacy in such encounters.  Thus, 


the expectation of privacy a police officer can reasonably have while performing public duties 


should affect the level of scrutiny afforded to any restrictions on the ability of private citizens to 


exercise their right to free speech by recording police engaged in public activities.


 B. A brief foray into the laws governing paparazzi: police as celebrities


 If there is any group that could potentially relate to the pressures of constantly being in 


the spotlight, it would be celebrities.  Celebrities generally anticipate being recorded and having 


their lives be the subject of much public interest.  Like police, celebrities would often rather not 


be recorded at certain moments and in certain settings.  Like police, some celebrities have 
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107 Id. at 606 (finding that nonexistent privacy interest of police officers in public did not warrant the prohibition in 
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108 U.S. v. Katz, 389 U.S. 347 (1967).


109 See, e.g., California v. Greenwood, 486 U.S. 35, 41 (1988) (no reasonable expectation of privacy for items in a 
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attempted to use the legal system to punish or discourage people from recording them.  And, like 


the recording of police, the recording of celebrities creates tension between two conflicting 


interests: the privacy interests of the person being recorded, on one hand, and the free speech 


interest of the person doing the recording, on the other hand.  The case law surrounding the 


existence of a right to privacy—or lack thereof—of celebrities is, thus, instructive in determining 


the extent to which states can argue for any kind of reasonable expectation of privacy for police 


officers in public in order to justify the continued use of wiretapping laws to discourage filming 


the police.


 Although courts have articulated a constitutional right to privacy,110 they have also 


recognized a strong First Amendment right to document and comment on matters of public 


interest.111  Courts often distinguish between private occurrences and public occurrences based 


on the “newsworthiness” of a given event.  This analysis is significant because private 


occurrences can be protected under statutes governing invasion of privacy, whereas public 


occurrences cannot be protected from documentation without running afoul of the First 


Amendment.  Courts determine newsworthiness based on “the social value of the item published, 


the depth of the intrusion into exclusively private affairs, and the extent to which the party 


voluntarily assumed a position of public notoriety.”112  Under this analysis, recordings of police 


26
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officers are newsworthy, and any laws that restrict those recordings implicate the First 


Amendment.


 As tools for the documentation of police encounters, the creation of an accurate record for 


future defense against prosecution, and the potential uncovering of police misconduct, video and 


audio recordings of police officers have tremendous social value.113  Furthermore, such 


encounters occur in public and in the plain view of bystanders and are thus not “exclusively” 


private—or, for that matter, private at all.  Finally, police officers occupy their somewhat-unique 


position in society by choice as a byproduct of their chosen profession.  The Glik court pointed 


out that police officers are expected to maintain composure in the face of “provocative and 


challenging”114 speech without resorting to arrest.115  By the nature and function of their 


profession, on-duty police officers are entitled to less privacy protections than ordinary 


citizens.116  Laws that allow recording of police in public would not restrict police unduly in their 


private lives, as any off-duty officers would be afforded the same privacy protections as any 


other individual; the right to record would apply only to police officers carrying out police duties 


in public.  Likewise, the right of citizens to record police need not extend to, say, recording 


police within their own private offices.117
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114 Terminiello v. Chicago, 337 U.S. 1, 4, 69 S.Ct. 894, 93 L.Ed. 1131 (1949).
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117 See, e.g., United States v. McIntyre, 582 F.2d 1221, 1223 (9th Cir. 1978) (chief of police violated federal 
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 The importance of preserving the privacy of police officers’ communications with the 


public is low.  An intermediate scrutiny analysis of such statutes requires that the restriction on 


speech be substantially related to an important government purpose.118  Given the greatly 


diminished expectation of privacy that police have,119 any government interest in protecting the 


privacy of on-duty officers engaged in public activities is minimal at best.  Any restrictions that 


do not make a clear delineation between when officers are engaged in a private conversation and 


engaged in public conduct cannot withstand even intermediate scrutiny because preserving the 


privacy of officers engaged with the public is not an important state interest.  Furthermore, while 


ensuring that police have the ability to have private conversations in the course of their 


investigations is important, a statute creating a bar against all recording of the police without that  


all-important distinction between public and private duties is not sufficiently tailored to meet 


even intermediate scrutiny.  


 C. Allaying the fears expressed in the Alvarez dissent


 The jurisprudence relating to the existence of a privacy right can also be used to address 


Judge Posner’s concerns over the right to record police impinging on the privacy rights of private 


individuals.120  Under the newsworthiness test, a person’s privacy right diminishes as the 


coverage of events they are a part of increases in social value.  Likewise, their privacy interests 


get stronger the more private the setting.121  Private individuals who are in public and are part of 


a noteworthy event—a police encounter—thus have a diminished right to privacy that will be 
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trumped in most cases by the importance of free access to discourse regarding public matters of 


import.


 The Alvarez dissent was correct that an absolute right to record police would be 


problematic for police officers attempting to conduct private conversations,122 but that does not 


mean the constitutional right cannot exist as to recording public police conduct.  Even situations 


like the one involving Graber, in which the officer and the person recording are the only parties 


to a conversation, should not implicate wiretap laws because the officer acted in public, 


performing a public function as a state actor.123  Likewise, under the “newsworthiness” test, 


restrictions on the recording of police for the sake of preserving the privacy of bystanders run 


afoul of the First Amendment. 


 As shown by the cases cited above, courts generally acknowledge the existence of a 


constitutional free speech right to record police overtly, although the issue is by no means a 


settled one.  However, the issue of covert recording is much less clear.124  The Alvarez dissent 


made an excellent point that, given the miniaturization of technology and the ubiquity of cell 


phones and other recording devices, it is difficult for the law to draw a meaningful distinction 


between overt recording and covert recording.125  However, rather than this being an argument 


against a bright-line rule allowing all recording of police, it instead creates an argument for the 


existence of a right to record police both overtly and covertly.  Given the nonexistent expectation 


of privacy that on-duty police officers have while conducting overt, public acts such as arresting 
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122 Am. Civil Liberties Union of Ill. v. Alvarez, 679 F.3d 583, 613–14 (7th Cir. 2012) (Posner, J., dissenting).


123 See supra note 76–81 and accompanying text.  Additionally, it would be absurd to make the enforcement of the 
constitutional right to record police officers in public contingent on the presence at the scene of at least one 
bystander.


124 The cases discussed supra have dealt with overt recording.


125 Alvarez, 679 F.3d at 606.







suspects, the mere fact that the officer is unaware that his or her actions are being recorded 


should not be sufficient to create a protectable privacy interest in the officer over the First 


Amendment rights of the recorder.


 In addition, covert recording actually appears to create fewer officer safety issues than 


overt recording.  Presumably, a concern with regards to recording police is the possible 


difficulties posed by bystanders brandishing amorphous recording devices that may or may not 


begin to resemble weapons in the heat of the moment.126  Recording via a concealed device, 


however, removes this concern.  


 Indeed, after the Alvarez decision members of the Illinois legislature proposed an 


amendment to the state’s wiretapping statute that made it illegal to modify a recording of a police 


officer, without distinguishing between overt and covert recording, but also created an exception 


to the eavesdropping statute for recording police officers.127  Such an amendment would 


approach a solution to the problem, and prohibitions against altering footage of police officers 


might allay some worries that were the root of opposition to the recording in the first place.128


 Despite strong public interest in the freedom to record police, the police do have a 


legitimate need to conduct private conversations in certain situations.  The Posner dissent in 


Alvarez pointed out, as an example, a situation where a police officer needed to speak with a 
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127 Jordan M. Kielian and David J. Silverman, Updating eavesdropping: ACLU v. Alvarez and potential legislation, 
THE PUBLIC SERVANT (Ill. St. Bar Ass.), October 2012, available at http://www.isba.org/committees/
governmentlawyers/newsletter/2012/10/updatingeavesdroppingacluvalvarezan.  The amendment did not pass.  For a 
more thorough discussion of concerns regarding tampering with recordings of police, see Robinson, supra note 14, 
1433.


128 The author does worry, however, that such a prohibition could be used to prosecute the creator of even a 
humorous, auto-tuned remix of a recorded police encounter, for example.  Given the prevalence of such remixes, the 
possibilities for abuse of such a law could be significant.







confidential informant and met the informant on a park bench to talk.129  It would be 


unreasonable to expect the informant to go to a police station or other location with a known 


association to law enforcement.  It would also be unreasonable for a third party to walk up to the 


officer and the informant and begin recording their conversation.130  The only feasible balance, 


for states that wish to continue to require all-party consent to recording, will be to only limit the 


ability of individuals to record police when the police being recorded have a reasonable 


expectation of privacy or are engaged in private communication.  Determining what situations 


allow for increased protections and what constitutes private communication is likely to require 


voluminous case law, but this author has confidence that the legal system is up to the challenge.


VI. Conclusion


 Although prosecutions for recording police are relatively rare, police still frequently rely 


on the threat of prosecution to discourage people from filming them.131  Likewise, the legal 


landscape appears to be definitively moving towards the establishment of a right to record police, 


but such changes thus far have been made one jurisdiction at a time.  The issue is ripe for the 


United States Supreme Court to offer a definitive opinion.  While individuals flexing their 


constitutional freedoms by recording police officers could potentially bring about changes to 


laws and public perception, these sorts of social experiments will be slow to create change 


compared to the sweeping, overnight shift in policy across all states that would occur in the event 
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129 Am. Civil Liberties Union of Illinois v. Alvarez, 679 F.3d 583, 613 (7th Cir. 2012) (Posner, J., dissenting).


130 The author of this article is not aware of situations in which third parties routinely walk up to conversations 
between police officers and confidential informants and begin recording.  The Alvarez dissent expressed concern that 
such disturbances would become commonplace as a result of the Alvarez court’s decision, to the point that they 
would place a strain on the state’s justice system, but he did not consider the fact that many jurisdictions already 
allow the recording of police and do not appear to have this issue.


131 See, e.g., Preakness 2010 Excessive Force, YOUTUBE (May 17, 2010), http://youtu.be/nWF3Ddr7vdc.  It goes 
without saying that the comments attached to this video are to be avoided at all costs.







of a Supreme Court holding that recording officers in public is a constitutionally protected act.  


Few people want to subject themselves to potential jail or prison sentences, legal expenses, and 


the process of taking a case to trial all to challenge an unjust and unconstitutional law.  


Unfortunately, the alternative to becoming a sacrificial lamb at the alter of constitutional liberties 


is to comply with police officers when they instruct people, rightly or wrongly, to stop filming 


them.  Such threats are especially worrisome in states like Oregon, an all-party consent state 


where no higher court has definitively created legal precedent acknowledging the recording of 


police as protected under the Constitution.132  


 A definitive statement from the Supreme Court that individuals do have a right to record 


police encounters both overtly and covertly would go a long way towards hastening the demise 


of unjust and unconstitutional wiretapping laws.  Such a decision would also increase the 


likelihood of successful § 1983 claims against police officers who do make good on their threats, 


as it would unequivocally put police departments on notice and prevent any police department 


from claiming qualified immunity in the event of a lapse.133


 It is also important that police departments train their employees how to deal with the 


presence of people recording them.  The recurring thread throughout the cases and news stories 


dealing with people being arrested for recording police is that police do not like being recorded.  


The officers sometimes get caught doing something they are not supposed to be doing and lash 


out at the person who caught them.  However, cell phones will only become more ubiquitous, 


recording devices smaller and more accurate, and no amount of legislation will stop people from 
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132 Indeed, the Beaverton, Oregon, police commissioner has expressed his belief that recording police remains 
illegal.  See Schmidt, supra note 28.


133 See supra note 49–51 and accompanying text.







instinctively reaching for their recording devices when they witness a situation involving 


potential police misconduct.  Attempts to intimidate bystanders into putting away their recording 


devices will accomplish little besides eroding the credibility of law enforcement in the eyes of 


the public.  Recording police encounters will only become more common as technology 


improves.  And that is a good thing.
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