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Description Time
PART I
Scene One - Case Evaluation by and between Scott Dunn, Esq.,
and Millicent Clarke, Esq. and Josefina Cuervo (Jossity
Vasquez)
-Discussion
Scene Two - Case Evaluation by and between Scott Dunn, Esq.,
and Millicent Clarke, Esq. and Vladimir Zonov (Jorge Macias)
-Discussion
Scene Three - Case Evaluation by and between Scott Dunn,
Esq., and Millicent Clarke, Esq. and Bobbie Kingston (Corinthia
Carter)
-Discussion
50 Minutes
PART II
Immigration Law the Big Picture — Presented by Paul F. Millus | 40 minutes
PART III
Panel discussion and audience questions 10 minutes




THE STORY OF JOSEFINA CUERVO

My name is Josefina Cuervo, I am a 39 year old native and citizen of El Salvador. While
living in EI Salvador I was tormented by members of Mara Salvatrucha (“MS-13”). They
constantly plagued me and demanded that I join the gang, but I refused. One day in May of
1990, I was standing at the bus stop on my way to work when a car with four MS-13 members
drove by and started shooting at me. I was able to escape untouched, but I was terrified. I had to
leave El Salvador; otherwise, MS-13 would kill me because I refused to join the gang.

I telephoned my aunt, Consuela Rodriguez, the sister of my deceased mother, living in
New York. I told her what happened. She was extremely worried about my safety. It is
common knowledge what happens to people in El Salvador if they refuse to join the gang. So she
lent me $10,000. I used that money to secure the services of a coyote to bring me across the
border. Although I was married with a baby on the way, I could not take my husband, Martino
Cuervo, with me because we had enough money for only one of us to make the journey across
the border. I was devastated, but I had to leave if I wanted to survive. I left El Salvador in June
and travelled through Guatemala and Mexico, and finally two weeks later I arrived in Texas.
From Texas I took a greyhound bus to New York, at the advice of my aunt.

Once I made it to New York, my aunt found me a job working as waitress at an Italian
Restaurant in Westbury, New York. My aunt also found me a place where I could sleep. I could
not stay with her, because she lived in a two bedroom apartment with her husband and four
children and had no room for me. I slept in a room with 10 other women like me, but it
accommodated 20, so we had to take turns sleeping. Those of us who worked at night slept
during the day and vice versa. My work schedule was hectic. I worked 6 days a week for 14
hours a day and was paid a measly $250 per week. The people at my job did not know my real
name. I was scared to use my real name. Right before starting my job I purchased a New York
state driver’s license in the name of Josephine Bermudez for a $1,000. That was all the money I
had saved up from working in El Salvador. Josephine Bermudez was a United States citizen. I
used that driver’s license to obtain a social security number.

My life remained this way for approximately 10 years. During those ten years I would
send money to my family in El Salvador to support them, and also paid my aunt for the loan she
gave me. All I did was sleep and work. In January 2000, I met, Sal Gomez, while shopping at
Compare Foods. He worked there as a stock boy. He was a native of Mexico, and a naturalized

citizen of the United States. I was extremely lonely so we started hanging out. Five months later



THE STORY OF JOSEFINA CUERVO

I find out that I was pregnant with a child. He did not want to marry me because he was a recent
divorcee and was not ready for marriage. I told him that I would pay him $5,000 if he married
me. She agreed. Two months later we got married at City Hall in Hempstead, New York. I was
still married to Martino. Two months after that, in October 2000, Sal filed a Petition for Alien
Relative (Form 1-130), along with an Application to Register Permanent Residence or Adjust
Status. Two weeks ago I gave birth to my second son, and a week ago we received an interview
notice for my adjustment application. We must appear at the United States Immigration and

Services (“USCIS”) office in Holtsville, New York, next month, but I am scared to go.



The Russian Roofer

My name is Vladimir Zonov, I am 39 years old, and originally from Russia. My father owned
and operated a Construction company in Russia which I started working for as soon as I
graduated High School. As a result, I learned a variety of skills, and inherited a considerable
amount of money. After my father died, I came to the United States in 1997 on a B-2 Visitor’s
Visa, and have never left. I live with my wife Anya, here in New York. Anya and I have been
matried for 10 years. Anya also came to the U.S. on a Visitor’s Visa and has never left. We have
a 6 year old son named Pyotr who was born here in New York.

Shortly after coming to the United States, I started working for various construction companies
in Connecticut as a self-employed Marbleizing Painter and Interior Renovator. I considered
myself to be one of the best in the business, and I made a lot of money working for reputable
Construction companies. In January of 2001, one of those companies offered to hire me
exclusively, on a full- time basis. Because of my immigration status, they were advised that an
application had to be filed with the Department of Labor, and if approved, an Employment Based
Visa petition could to be filed on my behalf.

In April or May of 2001, my application with the Department of Labor was filed. A long time
passed before it was approved, in fact I have no recollection of the approval date, but I know that
in June of 2003, my Employment Based Visa Petition was finally filed with USCIS. About 1
year later I received a call from the Attorney who filed the Visa petition, saying that it was
approved. However, by that time, I had moved to New York because someone called
immigration to report that the Construction Company was employing illegal immigrants and
there had been a raid by ICE. Several people had gotten arrested but I happened to be out that
day. The owner therefore told me he could no longer employ me.

In New York, I continued working for various Construction companies, but the maj ority of my
work entailed Roofing. By 2005 I began working solely for Commercial Roofing companies and
learned the various skills and installation methods used in commercial roofing which are very
different from residential roofing. I continued to make a considerable amount of money working
for several companies, and added to the funds I brought with me from Russia, I have managed to
save almost $500,000.00.

In 2009, I decided to work full time for one Construction company, PPP Construction, LLC,
which specializes in complex European model commercial roof membrane systems. Working for
PPP Construction for the past 5 years has greatly expanded my knowledge and skills in the
commercial roofing field.

Now that I have a son, I have been thinking more and more about my immigration status and
inability to travel out of the United States. I would love for my son to see my homeland Russia,
and my wife deserves the opportunity to work and travel freely as well. All the years I have lived
here I have never been arrested, and I obtained a Tax ID number, so I have always paid my taxes.
My current employer is now willing to assist me in filing for a green card but we are unsure of
our options.



BOBBIE KINGSTON WANTS TO BE NATURALIZED

My name is Bobbie Kingston. I am a Lawful Permanent Resident (LPR) of the United States and
have been for the past 20 years. I would like to become a United States Citizen (USC), but I’ve
been arrested a few times in the past for minor stuff. Most were thrown out but I’m not sure how
they will affect my chances of becoming a citizen.

I am 40 years old. I was born in Montego Bay, Jamaica on January 1, 1975. I reside at 123
Sunset Highway, Freeport, NY, 11520. I am a singer. I have never been married. I have one
child, 10 year-old child, Ziggy Kingston. He was born on January 2, 2005 in Freeport, NY. He
lives with his father, Lonny Hilton, in Freeport, NY. I was never ordered by a court to pay child
support, but I give my former husband some cash from time to time to buy Ziggy food and
clothes, whenever I can afford it. Ziggy has suffered from severe asthma since he was 2 years
old, and has been hospitalized over 20 times because of this condition.

I first entered the United States on January 1, 1995, at JEK Airport in Queens, NY, as LPR, and I
have never left the United States since. I obtained my LPR status through my USC mother, Rita
Kingston. She returned to Jamaica after retiring as nurse, 5 years ago. She recently had hip
replacement surgery and she is not well enough to travel by plane. I would like to visit her in
Jamaica to assist with her recovery, as we have no close relatives in Jamaica available to assist
her. '

I was arrested 3 times that I can remember. They were all in New York. The first arrest was
around 2000. I believe it was in Brooklyn. I got into a fight at a nightclub. I was dancing with
Lonny and a guy came up to me and grabbed me I then slapped him and kicked him in the groin.
He punched me and I tackled him to the floor. The next thing I remembered I was the one being
arrested for assault. I appeared before the criminal judge once. I was represented by a legal aid
attorney. All I remembered about the hearing, was the criminal attorney telling me I would be
freed the same day if I paid a surcharge. I do not remember pleading guilty or not guilty. I paid
the surcharge and was released, so I figured the case had to have been thrown out because I
would not have been allowed to go free if it was not. And besides, I was only defending myself.

The next time I remember being arrested was in 2009. I was with a former friend, Dennis Black.
He is also from Jamaica. We were in his car in Queens, NY, in the parking lot of a Wrong Aid
Pharmacy. Dennis offered to give me a ride to Brooklyn to visit my mother and I accepted.
While on our way from Long Island to Brooklyn, Dennis said he needed to stop by the pharmacy
to collect money from someone who owed him and that it would only take 5 minutes. While we
were in the parking lot, a guy came out of a black BMW car and walked over to us. Dennis
exited his car and spoke to the gentleman. I did not hear what they were saying, nor could I see
them, as they were standing at the back of Dennis’ car. Two minutes later, Dennis came back
into the car and said “good to go”, and the guy returned to his vehicle. As Dennis was driving out
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of the parking lot, 4 NYPD cars cordoned us off and about 8 police officers with guns drawn,
ordered us to shut off the engine, and step out of the car with our hands up. We did as they said
and we were both arrested. The guy in the black BMW was really an undercover officer. He
claimed that Dennis had just sold him a pound of marijuana and that I was Dennis’ accomplice. I
told the cops that I did not have anything to do with selling marijuana, but the undercover officer
said that Dennis told him I was his “partner”. In Jamaica “partner” can mean friend, but I guess
to the NYPD, “partner” meant accomplice.

I have never had any dealings with any kind of drugs. I had no idea that Dennis was a drug
dealer or that he was in the parking lot to sell drugs that day. Had I known, I would not have
accepted a ride from him. I appeared in the Queens Court about 5 or 6 times for this matter
because the DA kept asking for adjournments. I was represented by a legal aid attorney in this
case as well, because I could not afford a private attorney. I explained to the Legal Aid lawyer,
that I was not a citizen of the United States and that I was not involved with Dennis’ drug
dealings in anyway. He told me that the DA was offering me probation, and no jail time, if I pled
guilty to marijuana sale, and he thought I should take it, because he didn’t see how I was going
to win at trial. He did not tell me anything about the possibility of me being deported because of
this guilty plea, so based on his advice I agreed to the plea deal. I do not remember how long my
probation was for. And I do not know if this conviction was for a felony or a misdemeanor.

The last time I remember being arrested was on April 1, 2014. I was over at Lonny’s house in
Freeport, NY to visit Ziggy. Lonny wanted to talk about our old problems, but I wanted none of
it. He started shouting at me and accusing me of being a slut. He said that I was setting a bad
example for Ziggy. I told him that he needed to calm down because Ziggy could hear us. That
made her angrier. He said I couldn’t come into her house and tell him to calm down, and he
started pushing me out of the front door, punching me, and screaming at me to get out. As I was
exiting Lonny’s gate, the 2 Freeport Police Officers drove up to the front of the house and told
me to they received a complaint about a disturbance. I believe one of the neighbors called them,
because I did not and I do not recall seeing Lonny with her phone. I told the officer that there
was no disturbance, but they saw Lonny standing at her front door in tears and told me not to
leave, and that they were going to get to the bottom of this. One officer spoke to Lauren and the
other spoke to me. When they were finished they spoke to each other and then came over to me
and told me that Lonny claims that she told me to leave her home, I refused to go, and that I
pushed her into a wall. I told the officer that I never touched Lauren, I left when he asked me to,
and that he was the one who pushed and punched me. The cops said that they didn’t know who
to believe so they were going to arrest both of us, and let the court decide who’s telling the truth.
Lonny and I appeared in the Nassau County Criminal Court the next day and we were both
represented by legal aid lawyers. This was our only court appearance. My only understanding of
what happened at that hearing, was that Lonny and I had to stay away from each other and out of
any trouble for a year, and our cases would be dismissed at the end of the one-year period.



Since I first got my green card in 1995, I renewed it once, in 2005. I do not remember if I
mentioned my 1995 arrest in my 2005 application to renew the green card. The card will expire
again later this year. I want to obtain my citizenship rather than renew the green card when it
expires. I have already purchased my plane ticket to go visit my mother in Jamaica. I am due to
travel next week and return a month later. I want my citizenship interview to be scheduled for a
date shortly after my return. Kindly assist me.



BIOGRAPHIES

MILLICENT Y. CLARKE, ESQUIRE,
Clarke & Associates

11 West Sunrise Highway

Suite 1

Freeport, NY 11520

(516) 536-2680

Millicent has been described as “A Brilliant and Fearless Litigator.” She has
practiced Immigration Law for over 30 years. Ms. Clarke obtained a Bachelor of Arts
Degree from Fordham University, and a Juris Doctor from Temple University School of
Law. Upon graduation from Law School, she was selected as a United States Department
of Justice Honors Graduate. As a result, her first formal legal position was with the United
States Justice Department in Chicago as a General Attorney for the Immigration and
Naturalization Service (INS), now known as the Department of Homeland Security. While
serving in that capacity, she represented the then INS, before the Immigration Court,
served as a designated Naturalization Examiner, and defended the former INS in equal
employment opportunity cases.

Ms. Clarke’s professional path subsequently led her to the United States Department
of Justice, Office of Immigration Litigation, (OIL) in Washington, D.C. There she
authored appellate briefs and argued cases before the various United States Courts of
Appeals, nationwide. While at OIL, she was responsible for a number of precedent
decisions involving the development of appellate immigration law pertaining to in
absentia hearings.

In April of 1986, Ms. Clarke began working as a Special Assistant for the INS at the
United States Attorney’s Office for the Eastern District of New York, in Brooklyn,
comprised of Staten Island, Brooklyn, Queens and Long Island. She was responsible for
the prosecution and defense of all cases arising under the Immigration and Nationality Act,
including the preparation of INS search warrants for presentation to the Federal Magistrate
Judge, in that district. As such, she successfully prosecuted and defended a number of high
profile cases and cases of first impression in Immigration and International law. They
included, inter alia, the first effort to denaturalize and deport a Jewish Nazi collaborator,
as well as the defense of Bertrand Aristide, President of Haiti, who was at the time, in
exile, in the United States. She defended, over a four-year period, a complex class action
federal tort claim and Bivens action involving the detention of excludable aliens. Ms.
Clarke has also litigated numerous Employment Discrimination, False Claims, Social
Security, Tort, Attorney Fees, Personal Injury and Forfeiture cases on behalf of the United
States, and its respective agencies. In 1995, Ms. Clarke was appointed to the Immigration



Bench by then U.S. Attorney General Janet Reno, a position she ultimately declined,
opting to enter private practice. Ms. Clarke subsequently founded Clarke & Associates.
The practice deals with the full range of immigration and consular law, including litigation
in the Federal Courts.

Since entering private practice, she has defended a number of cases which have
garnered the attention of the national media including The New York Times, The
Washington Post, The Washington Times, The New York Daily News, the San Jose
Mercury News, and the Korean Times. She was also featured in New York Newsday’s
Question and Answer Immigration column. In the year 2000, the Board of Immigration
Appeals published one of her asylum cases, Matter of S- A-, as a precedent decision. In
2009, she won two extensively and arduously fought removal cases before the United
States Court of Appeals for the Second Circuit. During 2014, her office defended and won
a number of complex cases, including identifying as a United States Citizen, and
compelling the release of, a Jamaican national, held by ICE for 5 % months for imminent
removal from the U.S.

Ms. Clarke has spoken locally and nationally on immigration issues in a number of
forums, such as, the Federal Courts Committee of the Nassau County Bar, and the
National Bar Association. She has served as a panel member on the U.S. and Caribbean
Issues Forum at the Congressional Black Caucus Legislative Conference in Washington,
D.C., and on an Immigration panel sponsored by the Federal Bar Council. She regularly
speaks to church and community groups. Additionally, Ms. Clarke was a regular speaker
on Drive Time Radio, WPAT 930AM on Saturdays, where she addressed the full range of
immigration issues. From January 2011 to the July 2013, Ms. Clarke served as an Adjunct
Professor of Law at the Bread & Life: Immigration Clinic at St. John’s University School
of Law, New York. She sits on a number of local boards and has received numerous
commendations in the course of her career for her commitment to her profession and
community.



Scott Dunn, Esq.

U.S. Attorney’s Office
Eastern District of New York
271 Cadman Plaza East
Brooklyn NY 11201

718-254-6029

EXPERIENCE

United States Attorney’s Office, Eastern District of New York
January 1989- Assistant United States Attorney
Chief, Immigration Unit

Present

April 1987 -

responsible for overseeing all immigration litigation in District
extensive civil litigation and trial experience

prosecution of criminal cases

manage Circuit Court litigation for District

Counsel USCIS attorneys and represent Agency in federal court

Department of Justice, United States Immigration and Naturalization Service,
January 1989 Office of the General Counsel, Washington D.C.

Deputy Chief, Employer Sanctions Program

October 1984 —

coordinated national Employer Sanctions Program
oversight of two hundred field attorneys nationwide
trained government personnel in Employer Sanctions
co-chairman Employer Sanctions Legal Advisory Committee
drafted regulations published in the Federal Register

Department of Justice, United States Immigration and Naturalization Service

April 1987 Miami, Florida

Trial Attorney, Honors Law Program

represent INS in exclusion and deportation hearings

coordinated investigations, discovery and witness preparation for trial
advised operational personnel on legal questions which arose in connection
with INS activities

EDUCATION Fordham School of Law, New York, New York



J.D. 1984
Dean’s List

Urban Law Journal: Publication “The Effect of Collective Bargaining on the
Baseball Anti-Trust Exemption.”

Cornell University, College of Arts and Sciences, Ithaca, New York B.A.
Government, Psychology

Dean’s List

Lettered lightweight football, tennis

MILITARY United States Air Force
Captain, 60th AES, Andrews AFB, Maryland
Medical Service Corp Officer

Served in Operation Desert Storm

TEACHING EXPERIENCE * Adjunct Professor of Law, Brooklyn School of Law, Immigration Law Clinic (2005-
present)
* Adjunct Professor, John Jay School of Criminal Justice (2009-2011)
* Adjunct Professor of Law, Benjamin N. Cardozo School of Law (2010-present)

BACKGROUND e Awarded The Henry L. Stimson Medal, Outstanding Assistant U.S. Attorney,
EDNY, 2007 .
¢ Admitted to New York Bar
¢ Triathelete

Corinthia-Carter
First Year -Touro Law School

I am a wife and mother of 4 boys. I have an M.A. in Political Science and an M.S. in Human
Resource Management. In my academic career I have received several awards including High
Achievement in Political Science Graduate Studies Award, Human Resource Management
Faculty Award, and a Cali Award for Criminal Law. I am also very active in my community



which located in Downtown Brooklyn working with elected officials as well as the 5th Avenue
Committee and South Brooklyn Legal Services on Landlord/Tenant issues. I have always had an
interest in immigration law. Realizing that oftentimes immigrants have labor issues I find it
practical to also study labor law as they are sometimes mistreated by employers due to their
immigration status. They believe that they do not have rights in the workplace therefore they
remain quiet and their voices go unheard. I believe that it is my obligation as a child of an
immigrant to be their voice.

Jossity Vasquez
First Year- Touro Law School.

Before attending law school she was a Senior Immigration Paralegal in New York City and also
an Elementary School Teacher in the South Bronx. She hopes to be an Immigration Attorney in
the future.

Jorge Macias Bio
First Year- Touro Law School.

I'am a 1L student at Touro Law Center and a retired NYPD detective. I am pursuing a law
degree because I want to practice in immigration and criminal defense.

Paul F. Millus |
Meyer Suozzi English & Klein P.C.

Paul Millus is of Counsel to Meyer, Suozzi, English & Klein, P.C. and practices in the Litigation
and Employment Law Departments located in both Meyer Suozzi’s Garden City, Long Island
and New York City Office. Mr. Millus has been involved in all aspects of state and federal
litigation throughout his legal career handling a variety of litigated matters from inception,
motion practice, trial and appeals. Mr. Millus has tried both jury and non-jury matters dealing
with a wide range of issues from civil rights, commercial, constitutional, real estate,
employment, tort and Surrogate’s Court matters. If the matter needs to be tried before a judge or
a jury in state or federal court, Mr. Millus stands ready to do so in almost any area of the law.
Mr. Millus regularly provides advice to employers and employees concerning their rights and
obligations in the workplace including consultation on employee handbooks, HR training,
discrimination policies, FMLA, FLSA, employment contracts, wage and hour concerns and all
manner of workplace issues.



Mr. Millus began his litigation career as a former Special Assistant United States Attorney for
the Eastern District of New York from 1987 through 1989. There he worked with elite attorneys
representing the U.S. Government in commercial matters; false claims act cases, civil forfeiture
to name a few. He joined the firm of Snitow & Pauley in 1989 and became a partner in Snitow
& Cunningham LLP in 1998 which became known as Snitow Kanfer Holtzer & Millus LLP.
Mr. Millus has represented many municipalities on Long Island including the Towns of
Brookhaven, Hempstead, and North Hempstead, the City of Long Beach, and the Counties of
Nassau and Suffolk trying numerous cases in state and federal courts. He continued to
successfully represent municipalities throughout Long Island as a partner in addition to
expanding his private client base.

Mr. Millus is rated “AV” by Martindale-Hubbell which is the highest level of professional
excellence and ethics and confirms that Mr. Millus is recognized for the highest levels of skill
and integrity in the practice of law. Mr. Millus has also been named as a "Super Lawyer" in the
2010 and 2014 editions of "Super Lawyers" magazine in its Corporate Counsel Edition for Top
Attorneys in Employment and Labor Law.

Mr. Millus is active with various bar organizations in and around New York City and Long
Island. He is the Former Chair of the Federal Courts Committee of the Nassau County Bar
Association, a Master , Executive Board Member and current President of The Theodore
Roosevelt American Inn of Court and a member of the Eastern District Association of former
Assistant and Special Assistant U.S. Attorneys. Mr. Millus also served as an Adjunct Professor
of Law at the Jacob D. Fuchsberg Touro Law Center teaching Sales. Mr. Millus has lectured on
cutting edge issues affecting the Bar focusing on employment law, federal practice, trial practice
and civil rights law for the Nassau County Bar Association, Lorman Continuing Legal
Education, the New York City Bar Association and Theodore Roosevelt American Inn of Court.

Mr. Millus has written extensively on many aspects of the law publishing articles in the New
York Law Journal, Nassau Lawyer, Suffolk Lawyer and New York State Bar Journal. Recent
publications include:

*Author, “Browning—Ferris: A Potential Game Changer for the Union Movement,” Nassau
Lawyer, January 15, 2015

*Co-Author, "“Misclassification and the “Fluctuating Work Week”: A Potential Schism in Wage
and Hour Litigation,” New York State Bar Association, December 30, 2014

*Author, "Executive Orders: Constitutional Underpinnings and Legality," New York Law
Journal, November 18, 2014

*Co-Author, "Cannabis Conundrum: Medical Marijuana Law and Employers," New York Law
Journal, August 6, 2014



*Author, "New Avenue for Payment of Medical Care: the Prompt Pay Law," New York Law
Journal, May 8§, 2014.

*Co-Author, "Social Media: Changing the Face of Employment Law," New York Law Journal,
March 10, 2014.

*Author, "Faragher and Ellerth: Revisited 12 Years Later," New York Law Journal, May 9,2013.

*Co-Author, “Court’s Discretion in Changing Venue, Counsel’s Obligation to Act Promptly,"
New York Law Journal, Vol. 245-No.: 33, February 18, 2011.

*Co-Author, “Caution on Whistleblowing: Not All Reporting Is Protected,” New York Law
Journal, August 23, 2010.

*Co-Author, “Getting Paid: the Interplay Between the Judiciary Law and Part 137,” New York
Law Journal, June 17, 2010.

*Author, “An Employer’s Guide to the FMLA,” Nassau Lawyer, October 1, 2007.
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Qutside Counsel

Executive Orders: Constitutional Underpinnings and
Legality

November 18, 2014

Executive orders take two forms: These orders can require action on the part of the federal government and, at times, can
direct inaction by the government. Significantly, nowhere in the Constitution is there any reference to the president's right to
issue "Executive Orders." Likewise, there is no express grant of authority by Congress to the president to issue such orders.
However, the arguable basis for executive arders can be found in several parts of the Constitution; Article Il, Section 1 of the
U.S. Constitution reads, in part, "The Executive power shall be vested in the President of the United States of America"; Article
I, Section 2 states: "The President shall be the Commander in Chief of the Army and Navy of the United States...;" and Article
I, Section 3 directs that, "The President shall take care that the laws be faithfully executed..." Yet, Article ll, Section 2, which

lists the powers of the President, does not include the powers to write laws."

As for the power to write laws, the Executive is to “faithfully" execute those laws passed by Congress as provided by Article |,
Section 1, which vests all legislative power (the power to write and pass laws) with Congress—the only process by which this
can be accomplished is outlined in Article |, Section 7. An executive order that implements a policy in direct contradiction to the
law is null and void unless the order can be justified as an exercise of the president's exclusive and independent constitutional

authority.?

'Youngstown': Seminal Case

In the 1952 Youngstown Sheet & Tube case, the Supreme Court was asked to decide whether President Harry Truman was
acting within his constitutional power when he issued an order directing the Secretary of Commerce to take possession of and
operate most of the nation's steel mills in response to a strike that had crippled the industry.® The government argued that
Truman's actions were necessary to avert the national catastrophe which would inevitably result from a stoppage of steel
production, and that in meeting this grave emergency, the president was acting within the aggregate of his constitutional
powers as the nation's chief executive and the commander in chief of the U.S. Armed Forces.

The mill owners argued that the president's order amounted to lawmaking, a legislative function which the Constitution has
expressly delegated to Congress and not to the president. Justice Hugo Black delivered the opinion of the court stating, "[t]he
President's power, if any, to issue the order must stem either from an act of Congress or from the Constitution itself. There is
no statute that expressly authorizes the President to take possession of property as he did here."

Pushing back on the contention that presidential power should be implied from the aggregate of his powers under the
Constitution—in particular, Article Il, Sections 1, 2 and 3—Black made it clear that, insofar as Article |1, Section 2 was
concerned, "we cannot with faithfulness to our constitutional system hold that the Commander in Chief of the Armed Forces
has the ultimate power as such to take possession of private property in order to keep labor disputes from stopping production.
This is a job for the nation's lawmakers, not for its military authorities."

In regard to Article Il, Section 3, Black added "the President's power to see that the laws are faithfully executed refutes the idea
that he is to be a lawmaker. The Constitution limits his functions in the lawmaking process to the recommending of laws he
thinks wise and the vetaing of laws he thinks bad." In sum, this was not an executive order that facilitated what Congress had

authorized; rather, it was a direction "that a presidential policy be executed in a manner prescribed by the President."

Justice Robert H. Jackson issued a concurring opinion which set the framework for analyzing future presidential actions.
Jackson's view was that the extent of a president's power in connection with the issuance of executive orders may depend on
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what that president faces in terms of the actions or inactions of Congress evoking a less than a bright-line standard, to wit,
"Presidential powers are not fixed but fluctuate, depending upon their disjunction or conjunction with those of Congress."®

Justice Jackson outlined three areas of potential presidential authority. The first was when the president acts pursuant to an
express or implied authorization of Congress. Under such circumstances, Jackson opined that the president's "authority is at its
maximum, for it includes all that he possesses in his own right plus all that Congress can delegate."

The second is when the president acts.in absence of either a congressional grant or denial of authority. Then, "he can only rely
upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority, or
in which its distribution is uncertain. Therefore, congressional inertia, indifference or quiescence may sometimes, at least as a
practical matter, enable, if not invite, measures on independent presidential responsibility.” In other words, where there is a
void left by Congress, the president may be permitted to weigh in through executive order.

The third area of potential presidential authority is when the president acts "within his domain" which is "beyond the control of
Congress." Here, the president would need to cite to actual constitutional authority which essentially trumps any such authority

enjoyed by Congress. Jackson readily recognized that the president's authority in this instance is at its "lowest ebb."

In a more recent case, the Supreme Court used Justice Jackson's three-part scheme in connecﬁon with President George W.
Bush's use of a military commission to try a prisoner held at Guantanamo Bay, Cuba. The court held that the military
commission exceeded the bounds Congress had placed on the president's authority and "because Congress has prescribed

these limits, Congress can change them, requiring a new analysis consistent with the Constitution and other governing laws."”

Mandating Inaction

Presidents have been accused over the years of taking executive action to mandate that no action be taken in connection with
various spheres that the federal government normally would have the power to act. For example, the Clinton and Bush
administrations were accused of neglecting enforcement of gun safety laws, and the Reagan administration was questioned as
to whether it deliberately failed to enforce antitrust statutes.® Under President Barack Obama there have been several
examples of mandated inaction including directives pertaining to non-enforcement of drug laws pertaining to marijuana in

states where its use is legal.®

The issues associated with the president's power to issue executive orders mandating inaction in deportation decisions have
never been more pronounced than they are today, specifically in light of the imminent prospect of Obama's issuance of an
executive order altering the landscape for millions of immigrants presently without legal status. When and if he does, what will

be the president's legal authority?

The most recent executive order issued by the president in connection with immigration was the Deferred Action for Childhood
Arrivals (DACA) which was a memorandum authored by the Obama administration on June 15, 2012."° It was implemented by
the Secretary of the Department of Homeland Security directing the U.S. Customs and Border Protection, U.S. Citizenship and
Immigration Services, and U.S. Immigration and Customs Enforcement to practice prosecutorial discretion toward some
individuals who immigrated to the United States as children and are currently in the country illegally. It did not confer lawful
immigration status, alter an individual's existing immigration status, or provide a path to citizenship.

There is no reported case directly challenging the DACA on the grounds that the president exceeded his authority in
authorizing the issuance of the "memorandum.” In Arizona Dream Act Coalition v. Brewer, the U.S. Court of Appeals for the
Ninth Circuit granted a preliminary injunction prohibiting the State of Arizona from enforcing its policy by which the Arizona
Department of Transportation refused to accept plaintiffs' Employment Authorization Documents, issued to plaintiffs under

DAGCA, for purposes of obtaining an Arizona driver's license."’

Although decided on Equal Protection grounds, the court noted that Congress has given the Executive discretion to determine
when noncitizens may work in the United States, and the Executive has determined that DACA recipients may—indeed,
should—work in the United States.'? In Heckler v. Chaney there is some support for the view that the executive branch cannot
simply refuse to act in accordance with laws passed by Congress. In that case the Supreme Court held, in reference to the
Administrative Procedure Act, that "[Clongress did not set agencies free to disregard legislative direction in the statutory
scheme that the agency administers. Congress may limit an agency's exercise of enforcement power if it wishes, either by
setting substantive priorities, or by otherwise circumscribing an agency's power to discriminate among issues or cases it will
pursue."'® However, the court also noted the "general unsuitability" for judicial review of agency decisions to refuse

enforcement.™
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Based on recent reports from the government, it appears that "deferred aétion" will be used as the basis for the president's
anticipated action with respect to millions of undocumented immigrants. Under this program, the immigration authorities may

decline to institute proceedings, terminate proceedings, or decline to execute a final order of deportation.'®

A case may be selected for deferred action treatment at any stage of the administrative process and approval of deferred
action status means that, for humanitarian reasons, no action will thereafter be taken to proceed against an apparently

deportable alien.'® Deferred action is an "informal administrative stay of deportation which is granted only where the District

Director, with the Regional Commissioner's approval, finds it to be warranted."" It is the "result of an administrative policy to
give low priority to the enforcement of the immigration laws in certain cases [and]...the prosecutorial discretion exercised in

granting deferred action status is committed exclusively to the Service enforcement officials."'®

The question is: Will a possible grant of some form of status through the exercise of "prosecutorial discretion" for millions of
undocumented immigrants at once, directed by the president, be ultra-virus under the Jackson tripartite analysis?

Prosecutorial Discretion

Looking at the first element of Justice Jackson's three-part analysis, whether the president's action is taken pursuant to an
express or implied authorization of Congress will be the subject of spirited debate. The president may cite to 8 C.F.R. §274a.12
(c)(14) which references "deferred action" and provides a lawful basis for "aliens" who have been granted deferred action to

obtain authorization form the federal government to seek employment.'® There is no question that, while Congress writes the
laws on immigration, the executive has significant authority as to how those laws are executed.

Those supporting the view that the president can, on a wholesale basis, effectively suspend laws passed by Congress
providing for the deportation of those in this country illegally through "prosecutorial discretion," will argue that the president has
"exclusive authority and absolute discretion to decide whether to prosecute a case"—even in this wholly unique situation where
said discretion is to be exercised for millions of simitarly situated individuals.?® Further, it is well settled that judicial supervision
of prosecutorial decisions is limited by the separation of powers and is guided by "the recognition that the decision to prosecute
is particularly ill-suited to judicial review."?' Nevertheless, whether the government actor, in this case, the President or the
Attorney General, is "abusing" their discretion as a matter of law will surely be examined.?2

Likewise, there is arguably concurrent authority between Congress and the president on the issue of immigration where
Congress passes the laws and the president implements them or declines to do so.

Finally, as for the third element of Justice Jackson's analysis, a strong argument can be made that the measures expected to
be taken by the president are "incompatible with the express or implied will of Congress..." insofar as the exercise of
prosecutorial discretion, not on a case-by-case basis, but on a class-wide basis for millions, would appear to make Congress
superfluous in large respect on the immigration front. This would be an unprecedented act for which legal authority either way
is lacking and would appear to run contrary to the constitutional authority imbued on Congress as the only branch of

government empowered "to establish a uniform rule of naturalization."*

In sum, these are interesting times in which we live. Unless Congress acts in a way that makes the executive action irrelevant
or expressly unlawful, in the end, the courts will determine the legality of such an act by the president.
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