
INNS OF COURT TRUE SCENARIO - PROFESSIONAL COURTESY (True Facts)
Cheryl Lister
Introduction (Short Version):  My name is Connie Courteous.  I recently filed a case in which opposing counsel (Olga Obstreperous) did not file a responsive pleading.  Rather than moving for an immediate default I chose to call opposing counsel and warn her of the imminent default.
Facts (Based on True Facts): 
· A former client came to me about a problem with his neighbor.  The neighbor had significantly extended his garden across my client’s property line and was ignoring all requests to remove it.  
· My client wanted to immediately file a lawsuit and rejected out of hand my suggestion to mediate, informally or otherwise.  
· Because this was an especially valued client who had sent a lot of business to my firm over the years, I filed a lawsuit and had it served.  
· The next morning, the neighbor informed my client that he had retained Olga Obstreperous to represent him.  As luck would have it, Ms. Obstreperous is an attorney not known for her professionalism and with whom I have had difficulty in the past.  
· Apparently, upon receipt of the summons and complaint the neighbor went to Ms. Obstreperous’s office at a time when she was in court.  The neighbor left the Complaint with the receptionist.  
· Twenty (20) days passed and I heard nothing from Attorney Obstreperous.  
· At this juncture, I had several options:  (1) I could wait another week or two and hope that an answer would be filed; (2) I could file a motion for entry of a clerk’s default; (3) I could talk with my client and explain all of the options to him and then do as he instructed; or (4) I could call Ms. Obstreperous and ask whether she was representing the neighbor and if she intended to file an answer.  
· Being mindful of my obligation to zealously represent my client I, nonetheless, chose to act out of professional courtesy, and call Ms. Obstreperous.  She had not seen the complaint that had been left with her receptionist and was extremely appreciative of my call.  Ms. Obstreperous requested a ten (day) extension of time to track down the complaint and, if appropriate, to file an answer.  
· Despite my past acrimonious experiences with this lawyer, I found that going forward we had a significantly more courteous and professional relationship.  Moreover, in the long run my client was spared the expense of defending a motion to set aside the default which in all likelihood would have been granted given the strong preference of Florida courts to resolve cases on the merits.

Pertinent Authority:
· In a small minority of jurisdictions, the obligation to warn before taking a default when the opposing party is known to be represented by counsel is codified in the Rules of Civil Procedure.  
· The Florida Rules of Civil Procedure have no such rule.
· Where the duty to warn opposing counsel of an eminent default is not a legal requirement, some courts have recognized the duty to warn as an ethical obligation and a matter of professional courtesy.  See, e.g., Fasuyi v. Permatex, Inc., 84 Cal.Rptr. 3d 351 (Cal. Ct. App. 2008).  The Fasuyi court went so far as to hold that the obligation to warn applies even when the identity of the defendant’s attorney is unknown.
· Wright, Miller, & Kane, make the point that because courts have a preference for cases to be tried on the merits, and because default judgments are typically reserved for grossly neglectful or willfully disobedient defendants or their attorneys, a warning by plaintiffs helps the courts identify the type of parties against whom the law truly deems it proper to enter a default judgment.  10A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure Civil § 2693 (3d ed. 2014).
Florida Rules of Professional Conduct Implicated:

· 4-3.4 (Fairness to Opposing Party and Counsel)
· 4-3.2 (Expediting litigation)
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