
Page 1 of 3 
 

INNS OF COURT: TEAM 3 

SEEKING ORDERS FOR OPPOSING COUNSEL TO PAY FOR OUR CLIENT’S FEES 

SKIT 

(total of 10 minutes) 

We start with a demonstration of how misconduct of an opposing counsel can damage the 

positive relationships we have with our clients, and how it degrades the public view of our legal 

system.   We have attorney, Mark Slack, and his longtime client, John Cardillo, who until 

recently has always been a positive and satisfied client.  

 

57.105 FACT PATTERN 

(5 minutes to read, 10 minutes for table discussion, 30 minutes for each table to spend 5 

minutes on answer) 

Next, we have a general fact pattern we will read to start off our discussion of rule 57.105.  

Each table has a unique question based on the fact pattern.  After hearing the facts, the tables 

will get 5 minutes to come up with a table answer and a spokesperson.  Then each table spokes 

person will be called on to read the table question and tell us the table’s answer.   

Here is Terai with your fact pattern:   

1. Mr. Smith was diagnosed with terminal cancer 2 years before his death. 

 

2. At the time of Mr. Smith’s diagnosis, his will provided for his attorney to be his personal 

representative, and for his daughter Jane and his wife, Mrs. Smith, to each receive half of 

his estate. 

 

3. One year after receiving his diagnosis, Mr. Smith changed his will, providing for Mrs. Smith 

to be his personal representative and for Mrs. Smith to inherit his entire estate. 

 

Jane filed a petition alleging that:  

1. Mrs. Smith had prevented Jane from having any contact with her father in the last 2 years of 

his life. 
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2. Mr. Smith lacked the requisite testamentary capacity to change his will. 

 

3. Mrs. Smith exerted undue influence over Mr. Smith. 

 

4. Mrs. Smith is not a suitable personal representative because she is a career felon. 

 

[Sabsina takes over] 

 

Jane gave the following deposition testimony early in the case:  

1. 11 months after receiving his diagnosis, Mr. Smith was admitted to the hospital for minor 

surgery.   Jane testified that she had gone to the hospital after Mr. Smith’s surgery, hoping 

to visit with him, but that he was so disoriented and irrational that he did not even 

recognize Jane.  He kept insisting Jane was his first wife, the first Mrs. Smith, who was Jane’s 

mother. Mr. Smith insisted that he was not in a hospital and was not recovering from 

surgery. 

 

2. Jane testified that her stepbrother, Tom, had been living with the Smiths, from the time Mr. 

Smith received his diagnosis through Mr. Smith’s death, and that Tom had telephoned Jane 

about one month after Mr. Smith’s surgery, that he had called to tell Jane that her father 

had been mentally confused and that he had wandered around the neighborhood lost on 

several occasions. 

 

3. Jane testified that everyone that knows her father and Mrs. Smith believe that Mrs. Smith 

married her father for his money. 

 

[Frank takes over] 

Mrs. Smith’s documentary evidence included:  

1. Emails from Mr. and Mrs. Smith’s email addresses to Jane over the 2 years before her 

father’s death, telling her of Mr. Smith’s poor health and asking her, and then begging her, 

to visit with her father. 

 

2. Telephone records from Mr. Smith’s cell phone and the Smith’s land line showing their 

attempted calls to both Jane’s cell number and her work number over the year prior to Mr. 

Smith’s death.  
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3. Mrs. Smith’s cell phone text log showing unanswered texts from Mrs. Smith’s cell phone to 

Jane’s cell phone in the month before Mr. Smith’s death telling Jane that Mr. Smith had only 

days to live, and asking Jane to visit before it was too late. 

 

4. Reports of 2 neurologists who upon the request of counsel for Mr. Smith examined Mr. 

Smith just before he changed his will and that the reports state that Mr. Smith showed no 

signs of any decrease in his cognitive ability as a result of his illness or treatment. 

 

5. A video that Mr. Smith recorded for Jane the day he changed his will. In the video, Mr. 

Smith tells Jane that he is very sad that she has chosen to continue the silent treatment she 

started on the day he married Mrs. Smith, and that he has decided that Mrs. Smith, who is 

always there for him, will inherit his entire estate. 

 

[Erica takes over] 

Jane’s attorney had sent Mrs. Smith’s attorney long winded letters and broad discovery 

requests and he had received all Mrs. Smith’s documentary evidence.  While waiting for a case 

conference:  

1. Jane’s attorney admits he had not looked at any of the documentary evidence because it 

didn’t matter to him – his job was to try to get money for Jane. 

 

2. Jane’s attorney jokes that “Mrs. Smith sure doesn’t look like a bank robber.” 

 

3. Jane’s attorney admits that he had not done a criminal record check, and had no evidence 

other than Jane’s claim that Mrs. Smith had a criminal record.  

Mrs. Smith is furious about her legal bills, demanding to know why she should have to keep 

incurring fees when Jane and her lawyer know that Jane’s facts are untrue.   

 

As Mrs. Smith’s attorney, what if any action can we take on behalf of our unhappy Mrs. Smith?   

Each table has a specific question for the table to take the next 5 minutes to discuss, and then 

we will call on the spokesperson for each table to share the question and the table’s answer.   



INNS OF COURT:  TEAM 3 

SEEKING ORDERS FOR OPPOSING COUNSEL TO PAY FOR OUR CLIENT’S FEES 

 

LEGAL OUTLINE 

 

All Tables:  57.105 Florida Statutes (2010) 

Table #1: When award of fees is based on a statute, fees for time spent to determine 
amount to be awarded will not be included in award: State Farm Fire and 
Casualty v Palma, 629 So.2d 830 (Fla.1993), Wight v Wight, 880 So.2d 692 (2nd 
DCA 2004) and Wood v Hack, 54 So.3d 1082 (4th DCA 2011) 

When award of fees is as a result of a sanction for failure to follow a court’s 
order or for bad faith litigation conduct, then fees for time spent to determine 
amount to be awarded will be included in award: Bennett v Berges, 50 So.3d 
1154 (4th DCA 2010) 

Table #2: None 

Table #3 57.105 award based on the court’s own volition: Koch v Koch, 47 So.2d 320 (2nd 
DCA 2010) 

Table #4: None 

Table #5: Fee award based on inherent authority of the court and the bad faith conduct of 
the attorney: Patsy v Patsy, 666 So.2d 1045 (4th DCA 1996) 

Table #6: Notice and opportunity to be heard: Shniderman v. Fitness Innovations and 
Technologies, Inc., and DTR Associates LP, 994 So.2d 508, 515 (Fla. 4th DCA, 2008) 
and Moakley v Smallwood, 826 So.2d 221, 227 (Fla. 2002) 

Ethical Rules: Rules of Professional Conduct: Competence, 4-1.1, and Diligence 4-1.3 
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INNS OF COURT: TEAM 3 

SEEKING ORDERS FOR OPPOSING COUNSEL TO PAY FOR OUR CLIENT’S FEES 

TABLE #1 

Should you serve notice and file a motion under 57.105 against Jane and her attorney for 

reimbursement of Mrs. Smith’s attorney’s fees?  

Consider the costs to Mrs. Smith for you to represent her at a hearing to determine the amount 

of the fee award 

Consider the risks to Mrs. Smith, that if she does not prevail, she and you could end up paying 

for Jane’s fees. 

Handouts of 57.105 Florida Statutes (2010) 

Discussion point:   

When award is based on a statute, clients cannot be awarded fees for the determination of the 

amount of the fee award [ State Farm Fire and Casualty v Palma 629 So.2d 830 (Fla.1993), 

Wight v Wight, 880 So.2d 692 (2nd DCA 2004), and Wood v Hack, 54 So.3d 1082 (4th DCA 2011) 

When sanction not based on statute, client may be awarded fees for determining the amount of 

the fee award [Bennett v Berges 50 So.3d 1154 (4th DCA 2010),] 
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TABLE #2 

Assume that you have served proper notice and filed a motion for reimbursement of Mrs. 

Smith’s fees under 57.105, and that Mrs. Smith also incurred costs for court reporters,  

transcripts, and time billed by your two experts, should you also seek reimbursement of costs 

under 57.105?   
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TABLE #3 

Assume it is now 2 weeks prior to trial and no 57.105 motion had been served or motion filed  

and Jane testifies at a second deposition as follows: 

1. Jane admits that she had never really gone to the hospital as she had earlier testified. 

 

2. Jane admits although Tom had telephoned her, it was to tell her that her father’s illness 

was terminal and to ask if she would visit him, and that Tom never actually told her that 

her father had been confused or disoriented, or lost in the neighborhood. 

 

3. Without any question before Jane, she states that all the telephone records were 

fabricated by Mrs. Smith, and that the neurologists were probably paid off to side with 

Mrs. Smith. 

 

4. Jane admits that she has no evidence to support her claim except for her own testimony 

and her opinion that she knows her father better than anyone else and she knows that if 

her father had been of sound mind that there is no way he ever would have disinherited 

his only child.  

With less than 21 days until trial, is there any way to use 57.105 to get your client’s fees 

reimbursed?  

Handout of Koch v Koch, 47 So.2d 320 (2nd DCA 2010) 
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TABLE #4 

Assume that you did not file a 57.105 claim months earlier and that Jane testifies at trial as 

follows:  

1. Jane admits that she had never really gone to the hospital as she had earlier testified. 

 

2. Jane admits although Tom had telephoned her, it was to tell her that her father’s illness 

was terminal and to ask if she would visit him, and that Tom never actually told her that 

her father had been confused or disoriented, or lost in the neighborhood. 

 

3. Without any question before Jane, she states that all the telephone records were 

fabricated by Mrs. Smith, and that the neurologists were probably paid off to side with 

Mrs. Smith. 

 

4. Jane admits that she has no evidence to support her claim except for her own testimony 

and her opinion that she knows her father better than anyone else and she knows that if 

her father had been of sound mind that there is no way he ever would have disinherited 

his only child.  

Are there any rules or statutes that would allow the court to award fees or costs to your 

client?  
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TABLE #5 

Assume that you did not file a 57.105 claim months earlier and that Jane testifies at trial as 

follows: 

1. Jane admits that she had never really gone to the hospital as she had earlier testified. 

 

2. Jane admits although Tom had telephoned her, it was to tell her that her father’s illness 

was terminal and to ask if she would visit him, and that Tom never actually told her that 

her father had been confused or disoriented, or lost in the neighborhood. 

 

3. Without any question before Jane, she states that all the telephone records were 

fabricated by Mrs. Smith, and that the neurologists were probably paid off to side with 

Mrs. Smith. 

 

4. Jane admits that she has no evidence to support her claim except for her own testimony 

and her opinion that she knows her father better than anyone else and she knows that if 

her father had been of sound mind that there is no way he ever would have disinherited 

his only child.  

If there are no other rules or statutes that would apply to authorize the court to award Mrs. 

Smith her fees, should you ask the court to invoke its inherent authority to assess fees and 

costs against Jane and Jane’s attorney? 

  Handout of Patsy v Patsy, 666 So.2d 1045 (4th DCA 1996) 
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TABLE #6 

Assume that you did not file a 57.105 claim months earlier and that Jane testifies at trial as 

follows:  

1. Jane admits that she had never really gone to the hospital as she had earlier testified. 

 

2. Jane admits although Tom had telephoned her, it was to tell her that her father’s illness 

was terminal and to ask if she would visit him, and that Tom never actually told her that 

her father had been confused or disoriented, or lost in the neighborhood. 

 

3. Without any question before Jane, she states that all the telephone records were 

fabricated by Mrs. Smith, and that the neurologists were probably paid off to side with 

Mrs. Smith. 

 

4. Jane admits that she has no evidence to support her claim except for her own testimony 

and her opinion that she knows her father better than anyone else and she knows that if 

her father had been of sound mind that there is no way he ever would have disinherited 

his only child.  

If there are no other rules or statutes that would apply to authorize the court to award Mrs. 

Smith her fees, and you want to ask the court to invoke its inherent authority to assess fees 

against Jane and Jane’s attorney for bad faith conduct, is notice to Jane and her attorney 

required, and if so, how would you insure that proper notice was given?  

Handout of Shniderman v. Fitness Innovations and Technologies, Inc., and DTR Associates 

LP, 994 So.2d 508, 515 (Fla. 4th DCA, 2008), and Moakley v Smallwood, 826 So.2d 221, 227 

(Fla. 2002) 

 

 

 

 

 














































































