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A. Cross-Examination.

1. Scope of Cross-Examination. 
a) Under Rule 611(b), cross-examination should generally be limited to the subject matter of the direct examination and matters affecting credibility.

b) However, the court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination. In a particular case, it may be expedient from the standpoint of court time and the convenience of witnesses to inquire in areas that are not covered on direct examination. A simple request to the court to inquire outside the scope of direct accompanied by an explanation of the witness’s personal needs (e.g., expert witness's travel plans) will ordinarily be granted. 

2. Practice Pointers.

a) Before rising to cross-examine a witness, the advocate should first consider the following questions. Has the witness given any testimony that is harmful to the advocate’s case? Are the facts testified to by the witness subject to reasonable dispute? Most importantly, is it necessary for the advocate to cross examine the witness at all?

b) In the words of one of the greatest trial lawyers of all time:

"Most young lawyers seem to think it is necessary to cross-examine every witness called against their side of the case. Being conscious of their own capacity as trial lawyers, they are afraid of being criticized by their clients or associates if they lose the opportunity for cross examining. At the very threshold of this discussion let me denounce this idea as most erroneous. Almost daily, even now, lawyers associated with me in my cases expostulate with me for allowing witnesses to leave the stand without any cross-examination, until the excited whisper in my ear, ‘Are you going to as this witness any questions at all?’ has become so familiar that I should almost miss its absence in my daily work.”

c) More damage is done by attorneys to their client’s cases in the area of cross-examination than any other area. All too often, gaps in an opposing party’s prima facie case are filled by the other party on cross-examination. "An advocate should remember that ‘he is the greatest cross examiner who makes the fewest blunders,’ and a single mistake may make an opening for a flood of testimony that may overwhelm him."

d) Here are Ten Rules to follow when considering whether and how to conduct cross-examination:

Rule #1: Be brief, short, and succinct. Use short questions with plain words. Avoid long complicated sentences containing clauses with subordinate clauses on subordinate clauses. On a good day, you may have three points to make. Make them and sit down. Remember—the shorter the time you’re on your feet, the less damage you’ll do.

Rule #2: Never ask anything but a leading question.  (Go ahead, put words in the witness’s mouth—make the witness say what you want.) 
Rule #3: Never ask a question to which you do not already know the answer. "[I]t should be remembered that fishing questions are very apt to catch the wrong answers."
 (Cross-examination is not a deposition—the time for discovery has passed!)

Rule #4: Listen to the answer!

Rule #5: Do not quarrel with the witness.  Avoid the one question too many.  If you get a stupid answer, STOP. (See Rule #6 below.)  
Rule #6: Never permit a witness to explain anything. They will.

Rule #7:
Do not give the witness an opportunity to repeat what the witness said on direct examination. All too often the advocate takes the witness over the same story that the witness has already given his adversary in the absurd hope that the witness is going to change the story in the repetition and not retell it with double effect upon the trier of fact.
 This only reinforces the other party’s case.
Rule #8: When in doubt, stick to safe areas for cross, e.g., areas of impeachment (discussed below) such as bias or lack of sincerity, faulty perception, faulty memory, and prior inconsistent statements.

Rule #9: Don't make a mountain out of a mole hill. "The mistake should be avoided, so common among the inexperienced, of making much of trifling discrepancies. It has been aptly said that juries have no respect for small triumphs over a witness’s self possession or memory."

Rule #10: Don't be a jerk. "The sympathies of the jury are invariably on the side of the witness, and they are quick to resent any discourtesy toward him."
 "It is marvelous how much may be accomplished with the most difficult witness simply by good humor, a smile, and tone of friendliness."
 "An advocate should exhibit plainly his belief in the integrity of the witness and a desire to be fair with him, and try to induce him into being candid."

B. Impeachment.
a) Areas of Impeachment.
(1) Bias and Motivation.
(a) While the Federal Rules of Evidence do not by their terms deal with impeachment for “bias,” it is clear that the Rules do contemplate such impeachment.
 in this respect, Rule 611(b) allows cross examination on matters affecting the credibility of the witness.

(b) Bias means the relationship between a party and a witness which might lead the witness to slant, unconsciously or otherwise, the witness's testimony in favor of or against a party. Bias may be induced by the witness’s like or dislike of a party, or by the witness’s self-interest. 

(c) Proof of bias is always relevant and extrinsic evidence of it is admissible.

(d) Examples:

(i) After heartrending testimony of mother of plaintiff about how the accident has impaired his ability to function, counsel for the defense asks the following question and then sits down. "Mrs. Smith, you love your son don't you?"
(ii) Bring out any relationship between the witness and litigation that might reflect on the witness’s objectivity.
(iii) Bring out terms of compensation with respect to paid witnesses.
(iv) The witness's meeting with opposing counsel and possible "coaching" received by witness by opposing counsel in connection with the witness's testimony may show bias.
(2) Sensory or Mental Competency of the Witness.
(a) The object of this method is to elicit testimony that reflects adversely on the witness's capacity to observe or recall facts about which the witness is testifying.
(b) Examples:
(i) Physical proximity of witness to object or transaction observed.
(ii) Weather, lighting, obstructions, and other conditions that might impair the witness his ability to observe.
(iii)  Coaching by opposing counsel may show that the witness's perception was not based upon personal knowledge of what the witness was told by opposing counsel.

(iv) The witness’s incorporation of new and potentially inaccurate information that was learned afterwards. This could include later conversations with others that reinforced opinions about identification. 
(v) Influence of drugs or alcohol either at the time of the event or at trial.
(vi) Mental impairment at a time related to the time period about which the witness is testifying.
(c) Practice tips:

(i) Stick to the objective facts.

(ii) Bad question: "Mrs. Jones, isn't it a fact that it was dark that night and you could not see what my client was doing?" Inevitably, the witness will testify that she could see just fine. 

(iii) Good question: "Mrs. Jones, isn't it a fact that the time of day that you saw my client was 1 AM?" Next question: "And the nearest streetlight was approximately 100 feet away?" 

(3) Character or Reputation for Truthfulness.
(a)  Reputation.
(i) While generally evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, character evidence is admissible when it bears upon a witness's credibility. See Fed. R. Evid. 404(a)(3) and 608(a). The inquiry is strictly limited to character for truthfulness rather than allowing evidence as to character generally.
(ii) Proof of character for truthfulness or untruthfulness may be made by testimony as to reputation or by testimony in the form of an opinion. 

(a) For reputation evidence, a foundation must be laid showing that the testifying witness has sufficient contact with the community to enable the witness to be qualified as knowing the general reputation of the person in question (or the community's assessment).

(b) Opinion evidence does not require the same foundation required for reputation testimony. Opinion testimony relates only to the witness’s own impression of an individual's character for truthfulness. Therefore, a foundation of long acquaintance is not required. An opinion witness may testify based upon that witness's personal knowledge.

(iii) Character evidence in support of truthfulness is only admissible after the principal witness's character has been attacked by another witness testifying that the principal witness is untruthful.
(iv) A witness who is called to prove the bad reputation of another may, after he has testified to that reputation, be asked if he would believe the witness under oath.
 
(v) Examples: testimony of employers, neighbors, family members, or former friends.

(b) Commission of Bad Acts.
(i) Specific instances of bad conduct of a witness for purposes of attacking or supporting his credibility are not admissible with two exceptions:

(a) First, specific instances are admissible as set forth in Rule 609 when they have been the subject of a criminal conviction. 
(b) Second, specific instances may be inquired into on cross-examination of the principal witness or of a witness giving an opinion of the principal witness’s character for truthfulness. The purpose of such testimony is to show that the witness's conduct is indicative of his character for untruthfulness. The conduct in question must be probative of untruthfulness and not be too remote in time.

(ii) Examples: false statements, dishonest acts, or fraudulent acts.

(iii) Specific instances of the conduct of the witness for purpose of attacking or supporting the witnesses character for truthfulness may not be proved by extrinsic evidence.
(c) Conviction of a Crime.
(i) Evidence that a witness has been convicted of a crime shall be admitted to impeach the witness if the following conditions are met:
(a) The crime is punishable by imprisonment in excess of one year or an element of the crime required proof of dishonesty by the witness,
(b) The court determines that the probative value of admitting the evidence outweighs its prejudicial effect, and
(c) The witness was convicted or release from confinement less than 10 years ago. (If more than 10 years have elapsed, then the evidence may still be admissible if the proponent gives the adverse party notice of intent to use the evidence prior to trial.)
(ii) The pendency of an appeal does not render the evidence of the conviction inadmissible.
(4) Prior Inconsistent Statement.
(a) This is a common form of impeachment and often occurs when a witness's testimony at trial differs from the witness's testimony at a deposition. However, the applicable rule, Federal Rule of Evidence 613, deals with impeachment through the use of prior statements of the witness whether written or not.
(b) In practice, there are three steps (commit, credit, confront) to impeachment through the use of a prior inconsistent statement:

(i) Commit. Get the witness to recommit to the testimony that the witness gave on direct examination. For example, on cross you inquire: "Mr. Jones, during your direct testimony you testified that you are unaware of any roof leaks as of January 3, 2008, the date of the closing of the sale. Is that correct?" 

(ii) Credit. Get the witness to a credit the source of the prior statement. Remember you want the prior statement to win. If the prior source was testimony, go through the oath given prior to testifying, the importance that the witness assigned to signing the affidavit or giving the deposition testimony, and the nearness in time of the testimony to the incident.

(iii) Confront. Read the prior inconsistent statement. The inconsistency will be self-evident. And then move on. Don't ask the witness to explain the inconsistency. It may also be useful, however, to show some intervening event that resulted in the change of testimony. This could be a meeting with opposing counsel or party, or the passage of time and the inherent human tendency to forget.

(c) The rules governing the impeachment of a witness by use of prior inconsistent statements are as follows:
(i) Counsel examining the witness concerning the prior statement need not show the contents nor disclose the contents to the witness at the time. Rule 613(a).

(ii) However, on request, the statement must be shown or disclosed to opposing counsel. This is designed to protect against unwarranted insinuations that a statement has been made when in the fact is to the contrary.
(iii) Extrinsic evidence of a prior inconsistent statement by the witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon. Rule 613(b).

(d) The use of prior inconsistent statements to impeach a witness under Federal Rule of Evidence 613 does not apply to admissions of a party opponent as defined in Rule 801(d)(2).
(e) Prior statements of witnesses that are subject to cross-examination concerning the statement are by definition, not hearsay so long as:
(i) The statement is inconsistent with the declarant's testimony and was given under oath at a hearing or deposition, or
(ii) The statement is consistent with the declarant testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive. Fed. R. Evid. 801(d)(1).
b) Contradiction of Testimony by Other Witnesses.
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