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Court Workforce Not Fully Reflective of State’s Cultural Diversity

Inclusion of diverse population groups in the court process, as both participants and decision makers, increases the perception of fairness and the credibility of the justice system.  Diversity issues must constantly be addressed to keep pace with the changing profile of our state’s population.  

Floridians are proud of the state’s cultural diversity.  According to recent population estimates,
 15.7% of Floridians are African-Americans, 19.5% are Hispanic or Latino, 2.1% are Asian, 16.7% are foreign born, and 23.1% speak a language other than English at home.  Florida also has the highest proportion of elders in the nation, with 16.8% of the population age 65 and over.  Persons with some type of disability comprise 15.8% of Florida’s population.  This diversity adds a richness and texture to the fabric of society; however it also presents an array of challenges to the fair and equal application of the rule of law for all.

Florida is a microcosm of our nation, which is rapidly becoming more diverse.  It is projected that the diversification of the United States will continue for decades to come.  

Nation’s Changing Population

	
	2000
	2050

	Number
	228 million
	420 million

	White, non-Hispanic
	69%
	50%

	Hispanic (any race)
	13%
	24%

	Black
	13%
	15%

	Asian
	4%
	8%

	All Other Races
	3%
	5%


Florida has grown dramatically, with a 13.2% increase in population from 2000 to 2006, and is even more diverse than the national average.  The Florida justice system must not only address current fairness and diversity issues but also prepare now to meet tomorrow’s challenges.  

The Florida State Courts System can better serve the people of this state and enhance the credibility of the justice system if judges and court staff reflect the diversity of the community we serve.  Minority judicial appointments increased significantly under the gubernatorial terms of former Governors Lawton Chiles and Jeb Bush.  During the 1990’s, 109 minorities and women were appointed by Chiles to fill approximately 250 judicial vacancies in Florida courts.
  Bush’s appointments were 30% female and 23% minority; overall, the number of minority judges on the state court bench grew from 85 to 144 during his terms.
  While Governor Charlie Crist has had few judicial appointment opportunities since he assumed office in January of 2007, he has expressed a commitment to diversity.  The Standing Committee is confident that Governor Crist will follow in the footsteps of his predecessors by further enhancing the diversity of Florida’s judiciary.

Changes that Have Made a Difference
In the intervening two decades since the first bias study commission was established, Florida has implemented numerous actions that have resulted in vast improvements in equity within the justice system.  Following are some highlights in that regard:

· The appointment of unprecedented numbers of women and minorities to the bench.

· Increased diversity of court staff.

· Changes to the State Courts System Personnel Rules.

· Creation of a Civil Rights Division within the Attorney General’s Office.

· Cultural-awareness training for all Florida law enforcement officers.

· Statutory amendments to ensure that the composition of jury pools reflects the diversity of the population.

· Establishment of two new law schools for the purpose of recruiting minorities to the legal profession.

· Increased diversity of Judicial Nominating Commissions and other justice system committees such as the Commission on Juvenile Justice and the former Juvenile Justice Standards and Training Council.

· Creation and funding of a project to compare pre-trial release practices.

· A proliferation of drug courts, mental health courts, and other problem solving courts.

· Expanded use of community-based programs for pre-trial intervention and probation.

· Review of racial implications of “mandatory minimum” and “habitual offender” statutes.

· Increased utilization of alternative dispute resolution mechanisms, such as mediation.

· Implementation of the Unified Family Court initiative.

· Amendments to family law statutes.

· Strengthening of domestic violence laws.

· Funding for victim advocates.

· Adoption of gender-neutral language in the statutes, rules of court procedure, and court publications.

· Incorporation of the following critical areas into model court education curricula:  elder abuse, Americans with Disabilities Act, domestic violence, professionalism, substance abuse, mental health issues, judicial ethics, child support enforcement, sexual harassment, child abuse, capital cases, fairness/improving judicial decision-making.

· Adoption of a policy to institutionalize judicial fairness into the curricula of the Florida College of Advanced Judicial Studies and the Florida Conference of Circuit Judges.

· Advanced training on fairness issues for judicial education faculty.
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Judges nearly unanimously (99%) agreed that it was their duty to address unfair or biased conduct in their courtrooms.  Several of the judges advised that they do not tolerate unfair treatment in the courtroom and intervene to correct it when it occurs.  They further indicated that they try to set a standard of fairness in the courtroom and they expect everyone to adhere to that same standard.  These responses indicate fidelity to Canon 3(B), of the Florida Code of Judicial Conduct, which states:

(4) A judge shall be patient, dignified, and courteous to litigants, jurors, witnesses, lawyers, and others with whom the judge deals in an official capacity, and shall require similar conduct of lawyers, and of staff, court officials, and others subject to the judge’s direction and control.
(5) A judge shall perform judicial duties without bias or prejudice.  A judge shall not, in the performance of judicial duties, by words or conduct manifest bias or prejudice, including but not limited to bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation, or socioeconomic status, and shall not permit staff, court officials, and others subject to the judge’s direction and control to do so…

(6) A judge shall require lawyers in proceedings before the judge to refrain from manifesting, by words, gestures, 
or other conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation, or socioeconomic status, against parties, witnesses, counsel or others.
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CHAPTER NINE: Conclusion / Fairness is Fundamental

Fairness is a fundamental value recognized in the vision statement of the Florida court system:  “Justice in Florida will be accessible, fair, effective, responsive, and accountable.”
  Fairness is the foundation of the public’s trust and confidence in their court system. Courts that operate fairly and treat all participants with respect are perceived to be places where justice is done.  By establishing and maintaining for more than two decades committees that are specifically dedicated to studying matters of fairness, the Florida courts have demonstrated their strong commitment to the elimination of bias and disparate treatment.

The purpose of the Standing Committee on Fairness and Diversity is to continue previous efforts to eliminate from court operations bias based on race, gender, ethnicity, age, disability, socioeconomic status, or any characteristic that is without legal relevance.  In In re: Standing Committee on Fairness and Diversity, No. AOSC06-44 (Fla. Sept. 8, 2006), Chief Justice R. Fred Lewis tasked the Standing Committee to “…conduct outreach and obtain input from judges, court staff, attorneys, jurors, litigants, and/or the public on their perceptions of disparate treatment in Florida courts…”  Through extensive outreach in the form of surveys, public meetings, consideration of written comments, and review of previous reports on fairness and diversity in the courts, the Standing Committee documented the perceptions – whether correct or incorrect – that are held by court participants on the treatment of persons from diverse walks of life.

The chapters in this report discuss the perceptions held by court participants of disparate treatment specific to race, ethnicity, gender, disability, age, financial status, English proficiency, or sexual orientation.  While there are unquestionably matters of concern to individuals within each of those demographic groups, there are also basic issues of keen mutual interest to all.

Common Themes

Justice requires that the court system be open and accessible to all; respect the dignity of every person; include judges and staff who reflect the community’s diversity; and respond to the needs of all members of society.  Although some testimony suggested that progress has been made, these objectives have not been fully realized within the Florida justice system.  The following themes were widespread among those who took the time to share their views with the Standing Committee:
1. Procedural Justice.  The Standing Committee’s outreach documented a perceived lack of procedural justice, which leads to disenchantment with the system.  Numerous studies have documented that most people care more about fair treatment than they do about winning or losing a particular case.
  Elements of procedural justice include:

· INTERPERSONAL RESPECT:  Court participants are treated with dignity and respect;

· NEUTRALITY:  Decision makers are honest and impartial, basing decisions on facts;

· PARTICIPATION:  Litigants can express their views directly or indirectly; and

· TRUSTWORTHINESS: Decision makers are motivated to treat people fairly, are sincerely concerned with court participants’ needs, and are willing to consider the litigants’ respective sides of the story.
The perceived fairness of court outcomes influences the public’s evaluations of the courts, but is secondary to perceived procedural fairness.  Accordingly, court users’ perceptions of procedural fairness are a critical component of their interpretation of experiences with the court system.  Litigants tend to comply with court decisions made through procedures they deem to be fair.  A litigant may lose a case but, if treated fairly, still be satisfied with his or her day in court.

2. Barriers to Access.  Court participants face enormous obstacles in trying to access the court system including costs, communication and language barriers, lack of information or even literacy skills, cultural and attitudinal biases, and physical obstructions.

3. Concerns about Design of the System.  The lack of adequate legal counsel can have devastating consequences for working poor and middle-income Floridians, and the widespread perception is that persons with insufficient resources are oftentimes negatively impacted by a justice system that tends to favor those of higher socioeconomic status.  Additionally, many court users perceive that the justice system is designed for the convenience of those who work in the system, rather than those who have the right of access to the courts.  Court policies and procedures are cumbersome and legal terminology is difficult to understand.  A “conveyor belt” justice system that moves a large number of cases through the system in a short amount of time may be efficient but does not necessarily allow adequate time for individual participants to gain an understanding of proceedings or for court participants to perceive that procedural fairness has occurred.

4. Inappropriate Conduct and Expressions of Bias.  Inappropriate remarks by judges, attorneys, and court personnel were reported to the Standing Committee.  Court participants do not always feel that they receive bias-free treatment, or even that they are treated with respect; this concern was frequently voiced by racial and ethnic minorities, women, people with disabilities, those without adequate financial resources, and individuals who are gay, lesbian, bisexual, or transgendered.  The Standing Committee was also advised that judicial officers and court staff are sometimes impatient with participants who require additional time or assistance.

5. Diversity of the Judiciary and Court Staff.  The Florida justice system – including judges, court staff, attorneys, prosecutors, mediators, and others – does not yet fully reflect the diversity of those it serves.  The lack of diversity in the Florida courts system is perceived to contribute to bias and ultimately undermines the perception of fairness.  Additionally, court participants suggested that judges and court staff would benefit from ongoing cultural diversity training, which would better prepare them for administering justice fairly and effectively in this rapidly changing environment.

The Challenge Is Great

As discussed throughout this report, Florida is one of the most diverse states in one of the most diverse nations on Earth.  Floridians are proud of their state’s cultural diversity, which adds a richness and texture to the fabric of the society; however, this extensive diversity also presents an array of challenges to the fair and equal application of the rule of law for all.

With demographic trends pushing Florida inexorably toward greater diversity, the challenge is in how the state courts will respond to these rapid social changes.  Through its widespread outreach initiative, the Standing Committee on Fairness and Diversity learned that while there has been substantial progress toward achieving a bias-free justice system in Florida, many believe the process is ongoing.  The overall perception of those with long-standing experience in the Florida court system is that significant improvements in reducing discrimination have been made over the past two decades.  At the same time, there are perceptions among court participants that disparate treatment continues to occur, albeit in more isolated instances than was reported decades ago. 

In a massive study
 based on detailed interviews of nearly 30,000 people across America, Harvard political scientist Robert Putnam found that diversity presents a challenge to civic life.  The study found that virtually all measures of civic health are lower in more diverse settings.  The study found that the greater the diversity in a community, the fewer people vote, the less they volunteer, the less they give to charity, and the less they work on community projects.  As stated by Professor Putnam, “New evidence from the US suggests that in ethnically diverse neighborhoods residents of all races tend to ‘hunker down’.  Trust (even of one’s own race) is lower, altruism and community cooperation rarer, friends fewer.”

Professor Putnam went on, however, to express the view that in the long run diversity can and does benefit society.  The motto e pluribus unum, Latin for out of many, one, reflects the belief that a diverse population strengthens the foundation of our nation, and the Standing Committee is certain that principle will hold true far into the Twenty-First Century.

The findings from the Harvard and other research
 about the challenges of diversity may help provide insight as to why fairness issues have not been eliminated from the court system despite twenty years of concerted effort and why these issues will need to be addressed by the courts for years to come.  As Professor Putnam states, “Tolerance for difference is but a first step.  To strengthen shared identities, we need more opportunities for meaningful interaction across ethnic lines where Americans work, learn, recreate, and live.”  Florida’s courts are committed to taking this first step and the many more that will follow.

A View to the Future

The Standing Committee acknowledges that in some instances language or behavior by judges and court staff that appears to be biased may be attributable to a lack of knowledge about how to respond or refer to court participants from various backgrounds or with different abilities.  Furthermore, such language or behavior may arise from unconscious attitudes.  Personal experiences affect the way an individual perceives and reacts to events.  It is often observed that people do not always ‘speak their minds,’ and it is suspected that people may not always ‘know their minds.’  People may not admit to personal biases, because they do not know those biases exist.  A person’s inner expectations and implicit attitudes influence his or her initial perceptions of other individuals, while his or her conscious values and chosen beliefs may be quite different.  Understanding such divergences is important to understanding how an individual’s experiences influence his or her views. 
Accordingly, the Standing Committee strongly encourages the Florida State Courts System – through statewide court education programs sponsored by the Florida Court Education Council and through local diversity education initiatives – to continue expanding experiential learning opportunities for all judges and court staff on a wide array of diversity topics.  Ongoing judicial education efforts, beginning with the new judges’ college and threading through each and every educational conference, are essential to achieving a bias-free court system and preparing for the increasing diversity of court participants of the future.

Achieving fairness can only be accomplished through ongoing attention at  both the state and local levels.  The Supreme Court is encouraged to continue to authorize and prioritize work by the Standing Committee on these important issues at the statewide level.  Such direction should include future opportunities, on an intermittent basis, for court participants to provide valuable input on their perceptions of fairness.  At the local level, chief judges and court managers must make fairness and diversity core values within their respective jurisdictions.

The Standing Committee recognizes that the ability to achieve a bias-free court system is dependent on a partnership with judicial system partners, as well.  Accordingly, leadership of The Florida Bar, voluntary and local bar associations, law firms, and other organizations must continue their efforts to address fairness and diversity throughout the legal profession.  

The substance of fairness and diversity discussions fluctuates over time.  In the early Twentieth Century, the United States was grappling with conflicts among European ethnic groups, women’s suffrage, and Jim Crow laws.  Today the struggle continues but with a focus on different issues:  civil rights for gays and lesbians, access for persons with disabilities, and the ongoing quest for equitable treatment for racial and ethnic minorities, among other concerns.  New issues and concerns will doubtless rise to the forefront in the decades ahead, and the need to address those matters in the justice system will be an ongoing process.

All people should have equal access to the courts.  Barriers to meaningful access to the legal system can result in unequal treatment which can give rise to injustice.   The Florida court system must be ever vigilant in continuing to identify and remove procedural, physical, communication, language, financial, and attitudinal barriers to court access.  With the publication of this report, the Standing Committee endeavors to continue the dialogue within the Florida justice system about important issues that are too often overlooked or not openly discussed.  The Florida courts must continue to call attention to fairness and diversity matters until the promise of full equality under the law is accomplished – both in fact and in perception.
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