.FIVE WAYS TO USE A DEPOSITION AT TRIAL

By ANTHONY J. BOCCHINO
and DAVID M. MALONE

USE OF DEPOSITION TO REFRESH RECOLLECTION
Federal Rule of Evidence 612

Direct Examination of Margaret Polisi by the Plaintiff:

Q:

Did your work on the NCW case require you to travel outside of Nita City during YR-4
and YR-3?

Yes, many of the depositions were conducted at the offices of the plaintiff companies that
were claiming that NCW had engaged in illegal pricing policies, so we were out of town
quite frequently.

When you say we, who are you talking about?

The entire litigation team, which included myself, three partners, four associates, and
several paralegals. We were all out of town at one point or another during this case.

Does that include the defendant, Mr. Clark?

Yes, of course.
Were you ever required to work closely with Mr. Clark?

Yes, as the senior associate on the case I met with him both on the road, and in Nita City
quite frequently.

When you were out of town, where would those meetings take place?

Well, in several cities we would use the office space of local counsel, but often times we
would set up in Mr. Clark’s hotel suite.

During the work sessions in the hotel suite, were you and Mr. Clark ever alone?

Yes, that wasn’t unusual, as we were often times the only two people on the team at some
of the deposition sessions.

S-1
POLISI DEPOSITION MATERIALS
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Q: Atany of those times did Mr. Clark ever make a sexual advance towards you?
A:  Yes, he did. |

Q: When was the first time that happened?

A:  Itwas well into the litigation, but I can’t tell you when.

Q: Let me show you a document that we have marked as Exhibit 20, do you recognize that
Exhibit?

A:  Yes, it’s my deposition.

Q: Directing your attention to Page 14, Lines 10-16, would you please read them to yourself?
A:  Certamly.

Q: Have you finished reading that section of your deposition?

A:  Yes.

Q: Taking from you Exhibit 20, do you now remember the first time that Mr. Clark made a
sexual advance towards you during the NCW litigation?

A:  Yes, it was in January of YR-3.

II

USE OF DEPOSITION AS PRIOR TESTIMONY

Federal Rule of Evidence 804
Direct Examination of Clifford Fuller by the Plaintiff:
Q: Was Michael DeAngelo considered for a partnership at P & G in June of YR-2?
A: He did come up that ;/ear but he put his decision over until the next year.
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Q: How was that decision made?

At Ireally can’t be sure, today. I was mainly concerned with Ms. Polisi’s case because, unlike
Mr. DeAngelo, she decided to go forward in YR-2.

Assume that counsel attempted to refresh the memory of Mr. Fuller with the use of his
dcposj‘uon, but that attempt failed. :

By Plaintiff>s Counsel:

Your Honor, I move the admission of Exhibit 21, the deposition of Mr. Fuller, Page 86,
Line 12 to the end of the page, and Page 87, Lines 1 through 22.

By Defendant’s Counsel:
Objection, that’s hearsay.

By Plaintiff’s Counsel:

Your Honor, Mr. Fuller has testified to an incomplete memory of the reasons why Mr.
DeAngelo was allowed to put his partnership decision at P & G over for one year from YR-2 to
YR-1. He is therefore unavailable within the meaning of FRE 804(a)(3). This portion of his

deposition, then, qualifies as former testimony pursuant to FRE 804(a)(1), an exception to the
hearsay rule. '

By the Court:
The exhibit will be received.

By Plaintiff’s Counsel:

Your Honor, may I publish the exhibit by reading the questions asked by defendant’s

counsel at the deposition, and having the answers that Mr. Fuller gave at the time of his
deposition read by him.
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By the Court:

Go ahead.

NOTE: In the above scenario, counsel attempted to refresh the recollection of the witness before
offering the deposition in evidence. This is the typical way in which counsel would proceed, but
not required by the rules of evidence. In other words, there is no need to attempt to refresh a
witness’ recollection before introducing the deposition in this situation. The deposition could
also have been offered pursuant to the Recorded Recollection exception to the hearsay rule
pursuant to FRE 803(5). Former Testimony is the preferred exception to utilize because
Recorded Recollections pursuant to FRE 803(5) may only be read to the jury, whereas Former
Testimony pursuant to FRE 804(b)(1) may be received as a full exhibit.

The more typical use of the deposition as Former Testimony is when the witness is
unavailable at all for trial testimony, and his or her entire testimony is presented to the trier of
fact via the deposition. In these circumstances, depositions that are transcribed are normally
published by counsel reading the questions, and someone playing the role of the unavailable
witness reading the answers. Videotaped depositions are merely played for the jury.
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USE OF DEPOSITION FOR AN OFFER OF PROOF

Federal Rule of Evidence 103
Cross Examination of Simon Clark by Plaintiff’s Counsel:

Q: Ms. Polisi is not the first associate at Parker & Gould with whom you have had a sexual
relationship, is she?.

A: No

Q: In fact. your history of sexual relations with associates at Parker & Gould extends back
over 10 years, doesn’t it?

A:  Well, my first relationship was over ten years ago, if that’s what you mean.
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'Q:  That’s right sir, your first such relationship was over ten years ago, wasn’t it?
A:  That’s right.

Q:  All of those relationships ended, correct sir?

A: Obviously, yes.

Q: They all ended because you lied to those women, correct?

By Defendant’s Counsel:

Objection. That question is argumentative and is attempt to assassinate the character of my
client.

By Plaintiff’s Counsel:
If I may be heard, your honor.

By the Court:
Please approach the Bench.

At Side Bar:

By Plaintiff’s Counsel:
Itis our position. your honor, that Mr. Clark was involved in numerous sexual relationships
with associates at Parker & Gould and that each such relationship ended in some way,
shape, manner, or form, when Mr. Clark promised to end his marriage, and reneged on that
promise.

By the Court:

Do you have a basis for that allegation?
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By Plaintiff’s Counsel:

Yes your honor. If I can show to the court Exhibit 24, which is the deposition of Mr. Clark
and refer you to the following pages and lines, you will see that my characterization is a
correct statement of the facts of the case. Please refer to Page . . . .

v

USE OF DEPOSITION AS A SOURCE FOR ADMISSIONS

Federal Rule of Evidence 801(d)(2)
Direct Examination of Mr. Fuller by Plaintiff’s Counsel:

Q:  Were you present at the meeting during which Ms. Polisi was considered for partnership
at Parker & Gould?

A:  Yes, I was there for the entire meeting.
Q: Why is it that Ms. Polisi was not made a partner at Parker and Gould?

A:  There was no one reason I'm sure. A number of arguments both in favor and opposed to
her candidacy were advanced.

Q:  Was there a consideration of whether Mr. Clark would be comfortable having Ms. Polisi
as a partner?

A:  There were no arguments of that nature, but it may very well have been a consideration,
after all Mr. Clark is and was and an important member of the firm in attracting clients.

By Defendant’s Counsel:

Objection. Move to strike the answer as pure conjecture.
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By Plaintiff’s Counsel:

May I offer an Exhibit your honor?
By Defendant’s Counsel:

May we approach your honor?
At Side Bar:
By Plaintiff’s Counsel:

Your honor, if I may mark as Exhibit 25, the deposition of Ms. J ayne Post, who will be a
witness in this case and who was at the time of this meeting, and remains a partner at
Parker & Gould. I offer page 74, Lines 5-29, wherein Ms. Post says: “As between Ms.

- Polisi and Mr. Clark it was an easy question. Mr. Clark was a senior partner with the firm
who generated a lot of business. Ms. Polisi, no matter what her talents, was never going
to be as important to the firm as Mr. Clark. I'm sure a number of my partners considered
those facts in the partnership decision ....” Iam willing to withdraw my question to Mr.
Fuller and publish this exhibit to the jury. Ms. Post is a partner at Parker and Gould and
her statement in the deposition is admissible as an Admission pursuant to FRE
801(d)2)(A).

By Defendant’s Counsel:

Your honor, two points if I may. First, this statement by Ms. Post is an opinion and should
not be admissible. Second, counsel has failed to offer the entirety of Ms. Post’s statement
on this subject pursuant to FRE 106. Her answer continues of Page 75, Lines 1-6, “. . . but
they were in no way controlling to our decision at the meeting, and I certainly don’t know -
of any effort on Mr. Clark’s part to influence any of us against Ms. Polisi. He never even
said that he would be uncomfortable working with Ms. Polisi if she were made a partner.”

By the Court:

As to your first point, Admissions are not governed by the rules proscribing opinions.
Your second point is well taken. The entirety of the statement should be read to the jury.
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By Defendant’s Counsel:

One other matter your honor. Ms. Post is certainly an agent of the defendant Parker &
Gould, but she does not speak for Mr. Clark, in his role as an individual defendant in this
case. I ask that you so instruct the jury pursuant to FRE 105.

By the Court:

I'will so instruct the jury. Members of the jury . . .

While party admissions obtained during a deposition are useful at trial, and can be very
effective in re-enforcing points to the jury during the examination of witnesses, the information
obtained during deposition will also be the basis for dispositive motions in pretrial litigation. In
addition, information obtained during depositions, is often used as a basis for F.R. Civ. P. Rule
36, Requests for Admission, which can also be utilized at trial, or as a means for narrowing the
issues at trial.

\%

USE OF DEPOSITION FOR IMPEACHMENT BY
PRIOR INCONSISTENT STATEMENT

Federal Rules of Evidence
613 and 801(d)(1)

Cross Examination of Ms. Polisi by Defendant’s Counsel:

Q:  You ended your relationship with Mr. Clark in January of YR-2, didn’t you?
A:  Yes, he obviously wasn’t interested in a serious relationship.

Q 1 understand Ms. Polisi, but it was you who ended that relationship, right?
A:  Right.
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Even though it was you who ended the relationship, you were unhappy about its ending,
correct?

That’s right.

You were also ill during that period of time after the breakup, weren’t you?
Yes. I was run down and I got a lot of colds.

Your assignments fell of during that period, didn’t they?

Yes.

You were happy that you had less work to do, given your physical condition, weren’t you?
No, I wanted the work, I just wasn’t getting assignments.

You weren’t happy that you had less work to do?

No, 1 wanted to work.

‘That hasn’t always been your position has it, Ms. Polisi?

Of course it has, I was ready, willing and able to work.

This isn’t the first time you’ve given sworn testimony in this case, is it?
That’s right I gave my deposition.

And at that deposition you were present with your lawyer, correct?

Yes.

And I was there?

Right.
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And there was a court reporter there, to take down everything you said, true?

True.

And at that time I told you I was interested in finding out what you knew about the case
we’'re trying here today, isn’t that right?

I don't remember that, but I don’t doubt you did.

Nonetheless Ms. Polisi, before you answered my questions you swore to tell the truth, just
like you did in court today. That’s correct, isn’t it?

Of course.

After the deposition was over it was typed up and given to you to read and correct, wasn’t
it?

Yes.
“And you read and signed the deposition, didn’t you?
I did.

Now Ms. Polisi, are you sure that you weren’t happy in the winter of YR-2, that you had
less work to do?

Yes, I've answered your question.

Ms. Polisi, let me show you what has been marked as Exhibit 20. Exhibit 20 is the
deposition we’ve been talking about, isn’t it?

Yes.
Directing your attention to the last page, that’s your signature, isn’t it?
Yes, I'signed the deposition.
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Turning to Page 24, Line 7, I asked you, “In light of your illness in the winter of YR-2,
were you upset to receive fewer assignments than you had in the past?” That was my
question wasn’t it.

Yes.

Your answer to that question appears at Line 10, doesn’t it?

Yes.

You answered by saying, “No, in fact, because I was ill, I was happy to have less work to
do.” That was your answer, wasn’t it?

It appears so.

You never complained to Mr. Clark, who was the head of the Litigation Section of the
firm, about your assignments in the winter and spring of YR-2, did you?

No, under the circumstances, I did not.

“You also didn’t complain to Mr. Fuller, who was Mr. Clark’s Deputy, did you?
I'believe I did say something to Cliff.
In fact, Ms. Polisi, isn’t it true that the only people you mentioned your lack of assignments
to, before June of YR-2, wereMr. Hancock and Mr. DeAngelo, who were fellow associates

at the firm, and your secretary, Ms. Gibson?

No, I’'m sure I complained to Cliff and Simon’s Administrative Aid, Ms. Jones, who was
in charge of communicating assignments to the associates.

Well Ms. Polisi, we discussed this very matter in your deposition that we talked about just
a few minutes ago, didn’t we?

I’'m sure we did, but I don’t recall it specifically.

Let me show you Exhibit 20 again Ms. Polisi. At your deposition you swore to tell not only
the truth, but the whole truth, isn’t that right?
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Right.

I'also told you that if you needed to complete an answer that you should just tell me,
correct?

That’s right.

And each time we came back from a break I asked you if you wanted to change or add
anything to your previous answers, right?

I'believe you did.

And when you read your deposition, vou were instructed that you could correct or add to
any answers to make them accurate, right?

Yes.

Let me direct your attention to Page 90, Line 2 of your deposition. I asked you these
questions and you gave these answers, and you correct me if 'm- wrong. “Question: Before
June of YR-2 when you were talking to Mr. Fuller about your partnership candidacy, who
did you talk to about you lack of work assi gnments? Answer: Well Iknow I talked to my
secretary. Question: Who else did you talk to about your lack of work assignments?
Answer: ] know I mentioned it to Mike DeAngelo. Question: Who else? Answer: Mark
Hancock. Who else? Answer: That’s all.” Have I read those questions and answers
correctly?

Yes, you have.

So at your deposition the only people you claim you spoke to about your lack of work
assignments, before June of YR-2, were your secretary, Mr. DeAngelo, and Mr. Hancock?

I guess so.
You made no mention then of either Mr. Fuller or Ms. Jones?
Apparently not.
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Counsel could now introduce the portions of the deposition referred to above, as extrinsic
evidence of Polisi’s inconsistent statement (for impeachment purposes) pursuant to FRE 613(b).
These portions of the deposition are also admissible for the truth of their content because they

are non-hearsay pursuant FRE 801(d)(1)(A) as inconsistent statements given under oath, or FRE
801(d)(2)(A) as party admissions.
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