Outline to Ethical Issues of Settlement:
1) Lawyer wants settlement; client doesn’t

a) Client decides.  

i)  Rule 4-1.2(a) provides, in part, “A lawyer shall abide by a client's decision whether to settle a matter.”



<  Slight change effective May 2006:  “A lawyer shall abide by a client's decision whether to make or accept an offer of settlement ofsettle a matter.”



<  Also in May 2006, following text added to comment: “The decisions specified in subdivision (a), such as whether to settle a civil matter, must also be made by the client. See rule 4-1.4(a)(1) for the lawyer's duty to communicate with the client about such decisions.”


ii)  This is stated clearly in the Statement of Client’s Rights


iii)  A contingency fee contract cannot include a provision prohibiting a client from settling without prior approval from the lawyer.  Ellis Rubin v. Alarcon, 892 So. 2d 501, 504 n. 5 (Fla. 3d DCA 2004).

b) Can lawyer withdraw?  Yes.  But, not mandatory.


i)  Rule 4-1.2(a) comment (added May 2006) provides:  “On occasion, however, a lawyer and a client may disagree about the means to be used to accomplish the client's objectives. The lawyer should consult with the client and seek a mutually acceptable resolution of the disagreement. If such efforts are unavailing and the lawyer has a fundamental disagreement with the client, the lawyer may withdraw from the representation. See rule 4-1.16(b)(4). Conversely, the client may resolve the disagreement by discharging the lawyer. See rule 4-1.16(a)(3).”


ii)  4-1.16(b), as modified in May 2006, provides, in pertinent part, that a lawyer may withdraw if: 



<  “the client insists upon taking action that the lawyer considers repugnant, imprudent, or with which the lawyer has a fundamental disagreement”;



<    “the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled”;



<  “the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client”; or



<  “other good cause for withdrawal exists.”


iii)  Comments to the rules 4-1.2 and 4-1.16 do not treat a conflict regarding settlement as a mandatory basis for withdrawing.  HOWEVER, language of rule 4-1.7 seems to apply if lawyer’s interest in settlement negotiations outcome create a conflict of interest between the lawyer and the client.  In pertinent part, rule 4-1.7 provides that a lawyer “shall” not represent a client if “there is a substantial risk that the representation of 1 or more clients will be materially limited . . . by a personal interest of the lawyer.”



<  Applicable exceptions found in rule 4-1.7(b):




<  “the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client”; and 




<  “each affected client gives informed consent, confirmed in writing or clearly stated on the record at a hearing.”



<  The comment to rule 4-1.7 add that this requirement applies if “such a conflict arises after representation has been undertaken.”

c) Attorney’s ethical obligations:  Fully inform client regarding settlement decision.  Rule 4-1.4(a)(1).
2) Client wants settlement; lawyer doesn’t (b/c no fees).  

a) Client decides- same as above.
b) Can the lawyer withdraw – same as above.
c) Attorney’s ethical obligations: same

d) Can lawyer demand fee when no monetary recovery?  No.  When contingency fee contract, can recover only if contingency (settlement or verdict) occurs.  .  Faro v. Romani, 641 So. 2d 69 (Fla. 1994); Doremus v. Florida Energy Systems of South Florida, 676 So. 2d 444 (Fla. 4th DCA 1996).



<  These cases specifically hold further that, if counsel withdraws and client later settles, counsel not entitled to contingency fee.
3) One lawyer represents corporation and employee
a) Must evaluate parties’ positions before agreeing to represent both; see if they are in adverse positions re: settlement (or “substantial risk representation will be materially limited” under new language)
b) Must explain that in the event disagreement arises, lawyer can not continue to represent either party

c) Obtain “informed consent”

i) “denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.”

d) Florida Rule 4-1.7

i) Rule has changed slightly:

(1) (a) Representing Adverse Interests. AExcept as provided in subdivision (b), a lawyer shall not represent a client if:

(1) the representation of that 1 client will be directly adverse to the interests of another client, unless:; or

(12 ) the lawyer reasonably believes the there is a substantial risk that the representation of 1 or more clients will be *438 materially limited by will not adversely affect the lawyer's responsibilities to and relationship with the other another client; and, a former client or a third person or by a personal interest of the lawyer.

e) What if agree on cash settlement, but disagree on apology – conflict?

i) Adverse? Risk that representation will be materially limited?

f) If Herbstreit demands that ESPN fire Whittemore – conflict?

g) One alternative: limit representation to defense of claim only; advise parties to get separate counsel for settlement negotiations

h) See Florida Bar Opinion 86-6 (physician/carrier) 

4) Confidentiality of Settlements: What can you say?
a) Confidentiality clauses are ethical

i) See Florida Bar Ethics Opinion 04-2 (01/21/05)

b) Can you say “it is confidential, but we are really really happy?”
c) Can you say “I can’t tell you what happened, but they had $30 million in coverage, and we were never going to take less than the policy limits?”
5) Agreement not to Sue

a) Not allowed
b) Florida Rule 4-5.6(b)
i) “A lawyer shall not participate in offering or making: … (b) an agreement in which a restriction on the lawyer’s right to practice is part of the settlement of a controversy between private parties.”

ii) Comment: Subdivision (b) prohibits a lawyer from agreeing not to represent other persons in connection with settling a claim on behalf of a client. 

iii) ABA Model Rule 5.6(b) is identical to FL Rule 4-5.6(b).

iv) See Florida Bar Ethics Opinion 04-2 

v) For case law dealing with legal rather than ethical issue (i.e. disqualification of attorney who previously entered into one of these agreements, see Lee v. Department of Insurance, 586 So. 2d 1185 (Fla. 1st DCA 1991).

vi) Federal court decision in Adams v. BellSouth Telecommunications, Inc. (

