V.       ARGUMENT (CITY OF BOWMAN)
A. THE ARBITRATOR'S AWARD VIOLATES A WELL-DEFINED AND DOMINANT PUBLIC POLICY, AS SPECIFICALLY SET FORTH UNDER TITLE VII, PHRA AND EEOC REGULATIONS.
1.        The "Essence Test"
Act 195 of Pennsylvania's Public Employe Relations Act provides that arbitration awards are reviewed pursuant to the "essence test."  State Svs. of Higher Ed. v. State College Univ. Prof. Ass'n, 743 A.2d 405, 413 (Pa. 1999).  Pursuant to the essence test, a reviewing court must perform a two-step inquiry: "First, we ask whether the issue submitted to arbitration, as properly defined, is encompassed within the terms of the CBA..  Second, we inquire into whether the arbitrator's award can be rationally derived from the CBA."  Greene County v. District 2. United Mine Workers of America. 578 Pa. 347,358, 852 A.2d 299, 306-07 (2004).
Arbitration Awards which violate a well-defined and dominant public policy, ascertained by reference to the laws and legal precedents and not from general considerations of supposed public interests, constitute an exception to the essence test and are unenforceable. See Westmoreland Intermediate Unit # 7 v. Westmoreland Intermediate Unit # 7 Classroom Assistants Educ. Support Pers. Ass'n. PSEA/NEA. 939 A.2d 855 (Pa. 2007). Here, the Opinion and Award issued by the Arbitrator should be invalidated as contrary to Bowman law (which is identical to Pennsylvania law) and the essence test, as the decision interprets the CBA contrary to standards outlined by Bowman law and is not rationally derived from the CBA. Greene County. 578 Pa. at 363, 852 A.2d at 309; see also State Svs. of Higher Ed. v. Association of Pennsylvania State College & Univ. Faculties. 834 A.2d 1235, 1240 (Pa. Commw. 2003) (vacating arbitration award where "the award is genuinely without foundation in or fails to logically flow from the CBA").
2.        Public Policy Exception - Sexual Harassment in the Workplace
An explicit, well-defined, and dominant public policy against sexual harassment in the workplace is now well-established. Philadelphia Hous. Auth. v. Am. Fed'n of State. County & Mun. Employees. Dist. Council 33. Local 934. 52 A.3d 1117, 1123 (Pa. 2012) (citing Meritor Sav. Bank v. Vinson. 477 U.S. 57, 64-67 (1986) (hostile environment sexual harassment is illegal sex discrimination and actionable under federal law); 43 P.S. § 952(b) ("It is hereby declared to be the public policy of this Commonwealth to foster the employment of all individuals in accordance with their fullest capacities regardless of their . . . sex, . . . and to safeguard their right to . .. hold employment without such discrimination ... "); Pa. Const. Art. I, § 28 ("Equality of rights under the law shall not be denied or abridged in the Commonwealth of Pennsylvania because of the sex of the individual."); see also Philadelphia Hous. Auth. v. Am. Fed'n of State. County & Mun. Employees. 956 A.2d 477, 483 (Pa. Commw. Ct. 2008) (citing Meritor Savings Bank. 477 U.S. 57; Stroehmann Bakeries. Inc. v. Local 776. International Brotherhood of Teamsters. 969 F.2d 1436 (3d Cir.), cert, denied. 506 U.S. 1022 (1992); Chrysler Motors Corporation v. International Union. Allied Industrial Workers of America. AFL-CIQ. 959 F.2d 685 (7th Cir.) (Chrysler 11 cert, denied. 506 U.S. 908 (1992); Newsdav. Inc. v. Lone Island Typographical Union. No. 915. CWA. AFL-CIQ. 915 F.2d 840 (2d Cir. 1990), cert-denied. 499 U.S. 922 (1991)). The Bowman Supreme Court recently noted that, in enacting PHRA, "the legislature articulated a public policy to eliminate all forms of invidious discrimination, including sex discrimination in the workplace." Weaver v. Harpster, 601 Pa. 488, 975 A.2d 555, 567 (2009V cited in Philadelphia Hous. Auth., 52 A.3d at 1122.
Because Title VII charges employers with the responsibility to maintain a workplace environment free of sexual harassment, there also exists a well-defined, dominant public policy favoring voluntary employer prevention of sexual harassment in the workplace and application of sanctions against those who commit such conduct. Philadelphia Hous. Auth. 956 A.2d at 483 (citing Stroehmann Bakeries. Inc.. 969 F.2d 1436). EEOC regulations explaining employer compliance make employers liable for acts of sexual harassment in the workplace between fellow employees where the employer knew or should have known of the conduct, "unless it can show that it took immediate and appropriate corrective action." 29 C.F.R. § 1604.11(d).
In order to eliminate sexual harassment, employers must take all necessary steps to prevent sexual harassment from occurring, such as affirmatively raising the subject, expressing strong disapproval, developing appropriate sanctions, informing employees of their right to raise and how to raise the issue of harassment under Title VII, and developing methods to sensitize all concerned. Philadelphia Hous. Auth.. 956 A.2d at 484 (citing 29 C.F.R. § 1604.11(f)). The EEOC reminds employers that, under Title VII, they have an affirmative duty to eradicate hostile or offensive work environments, and, therefore, Title VII obligates employers to investigate complaints of sexual harassment and deal appropriately with the offending personnel. Philadelphia Hous. Auth.. 956 A.2d at 484. EEOC advises that when an employer receives a complaint, or otherwise learns of sexual harassment in the workplace, the employer should investigate promptly and thoroughly, then take appropriate corrective action by doing whatever is necessary to end the harassment, make the victim whole and prevent the misconduct from reoccurring. Pennsylvania has similar legislation and rules. Section 5(a) of the Pennsylvania Human Relations Act (PHRA) also prohibits discrimination on the basis of sex and has been interpreted to include sexual harassment. 43 P.S. § 955(a).
3.        Philadelphia Housing Authority v. AFSCME (Pa. 2012)
In the context of applicable labor law, the Bowman Supreme Court has recently held that an arbitration award issued pursuant to the Public Employe Relations Act ("PERA") and reinstating an employee discharged for acts constituting sexual harassment violated well-defined and dominant policy, warranting that award be vacated. See Philadelphia Hous. Auth. v. Am. Fed'n of State. County & Mun. Employees. 956 A.2d 477 (Pa. Commw. Ct. 2008), aff d bv. Philadelphia Hous. Auth. v. Am. Fed'n of State. County & Mun. Employees. Dist. Council 33. Local 934. 52 A.3d 1117 (Pa. 2012). In Philadelphia Housing Authority. Mitchell, a member of the American Federation of State, County, and Municipal Employees, District Council 33, Local 934 (the Union), was discharged from his job at the Philadelphia Housing Authority (the PHA) after a complaint of sexual harassment against a female co-worker had been investigated. Id. at 480-81. PHA had a strict policy against sexual harassment, notifying workers that disciplinary action, including termination, would be taken upon an investigation of a complaint. Id. at 479. The Union filed a grievance on behalf of Mitchell, alleging that PHA violated the parties' collective bargaining agreement, specifically, that "[n]o disciplinary action or discharge shall be imposed upon any employee without just cause." Id. The issue presented at arbitration was "whether [PHA] had just cause to terminate [Mitchell's] employment, and, if not, what would be the appropriate remedy." Id. The Arbitrator found that Mitchell had been informed about the policy against sexual harassment and that the record contained substantial and convincing evidence that Mitchell engaged in inappropriate sexual behavior directed at his co-worker.  Id. at 480-81. Nonetheless, the Arbitrator reinstated Mitchell after determining that PHA did not establish just cause to terminate Mitchell, emphasizing that management knew of the sexual harassment, and, prior to Mitchell's termination, the only action against Mitchell was a warning.  Id. at 481.
After lengthy appellate review
 the Pennsylvania Supreme Court, in August of 2012, affirmed the Pennsylvania Commonwealth Court's decision to vacate the award because it undermined social policy against sexual harassment. Philadelphia Hous. Auth. v. Am. Fed'n of State. County & Mun. Employees. Dist. Council 33. Local 934. 52 A.3d 1117 (Pa. 2012):
[T]he arbitrator's award forcing PHA to take Mitchell back with full back pay— without any sanction at all—violates a well-defined and dominant public policy which is grounded in both federal and state law against sexual discrimination in employment, including Title VII, the regulations of the EEOC, and this Commonwealth's own PHRA.
In reaching its decision, the Court "rejected the arbitrator's and [union's] counter-assertion that a public employer can be precluded from taking such decisive action against an employee following its investigation," explaining that a public employer should be empowered to implement a zero tolerance policy for sexual harassment in the workplace. Id. at 1124. To hold otherwise, "affirmatively encourages—indeed it rewards—sexual harassment in the public workplace." Id. According to the Court, the "absurd award" made "a mockery of the public policy against sexual harassment in the workplace" by rendering public employers powerless to take appropriate actions to vindicate such a public policy.   Id. at 1125 ("A public employer cannot be denied the power to impose consequences for this sort of inappropriate, and 
facially criminal, conduct.").
4. 
It is an undisputed that Hart directed sexual innuendos and touching towards Rhodes on repeated occasions.
Here, as in Philadelphia Housing Authority. Hart’s termination must be upheld since his conduct violates established public policy. While the Union argues that "the City has skewed its presentation of selected 'facts' in an effort to avoid the result reached by the Arbitrator," the reality is that is the Union who has glossed over the underlying undisputed facts, and instead, relies entirely upon "legal conclusions" made by the Arbitrator and red herrings from the Award. Specifically, Union relies upon the Arbitrator's "legal conclusion" that no sexual harassment occurred, and for its supporting facts, relies upon only those facts pertaining to Rhodes, thus avoiding any reference to the specific conduct engaged in by Hart.
The underlying facts from the Award which cannot be disputed—and which the Union chooses not to address—include the following:
a.
[Hart] engaged repeatedly in asking Ms. Rhodes on dates.
b.
[Hart] sent inappropriate email messages to Ms. Rhodes and others.
c.
[Hart] also admitted to telling inappropriate jokes.
d.
[Hart] did engage in two incidents of inappropriate touching.
The findings are not disputed. In response to the Arbitrator's attempt to downplay the conduct, two points must be made. First, the conduct cannot be disputed, and it is sexual and gender-specific in nature. Second, the Arbitrator  condones "flirting" and "romances in the workplace," which is the very conduct Title VII, the PHRA and EEOC regulations caution employers against.  These undisputed facts - which are the underlying basis for the City’s decision to terminate Hart - evidence the very type of work environment Title VII, the PHRA and EEOC regulations seek to eradicate.
5. 
By reinstating Hart with full back pay, the Award "affirmatively encourages—indeed it rewards—sexual harassment in the workplace" by condoning the conduct.
While the Arbitrator went on to find no sexual harassment occurred, two things must be noted.   First, a finding of no sexual harassment is a "legal conclusion" and not a factually finding. The Arbitrator's legal conclusion is not binding on this Court; only his factual findings.  This would be no different than if the arbitrator in Philadelphia Housing Authority, after making his factual findings, then made a finding of "no sexual harassment."  The Court would have reached the same result. Just as the Supreme Court focused on Mitchell's underlying conduct in Philadelphia Housing Authority, this Court should do the same here.  Philadelphia Hous. Auth.. 52 A.3d at 1128 ("In our view, the rational way to approach the question is to recognize the relationship between the award and the conduct: and to require some reasonable, calibrated, defensible relationship between the conduct violating dominant public policy and the arbitrator's response.")  (emphasis  added).     To  hold  otherwise  "affirmatively  encourages - indeed  it rewards" Hart’s behavior, leaving the City with no recourse whatsoever to prevent such behavior in its workplace. See id. at 1124.  The rationale of the Arbitrator's Award, conceding to the underlying conduct of Hart, but effectively condoning it, presumably because Rhodes herself had engaged in inappropriate joke telling in the past, is irrelevant and should be given no weight. In addition, the Union's reliance on such is a red herring to divert attention away from Hart’s underlying conduct. See, e.g.. Temple University Hospital. Appellant v. Temple University Hospital Nurses' Association/PASNAP. 39 PPER 1 116, 2008 WL 8569751 (Pa. Commw. Ct. Aug. 7, 2008) (In vacating arbitration award which reinstated nurse terminated for having sex with patient, the fact of who initiated sexual encounter relied upon by arbitrator had "no relevance whatsoever." "He questioned her reliability based on the entirely irrelevant, red-herring issue of whether it was she or Baldwin who initiated the encounter. The only relevant question was whether the act occurred, and both participants said that it did.")
Further, the portion of the Arbitrator's remedy ordering the City to expunge from Hart’s personnel records any mention of the allegations, investigation, and discipline imposed in this matter is contrary to the legal obligations imposed upon the City pursuant to Title VII, the PHRA and the EEOC. Despite his findings of facts, the Arbitrator would have Hart’s personnel files removed of any record of such. It also cannot be overlooked that in one breath the Arbitrator found such underlying facts do not constitute "sexual harassment," but then in a second breath finds they "are scandalous, and could be stigmatizing to Hart should a record of them remain in his personnel files." The Arbitrator even alludes to the potential liability the City is now subject to under the law.
C. 
THE AWARD IS CONTRARY TO THE INHERENT MANAGERIAL RIGHTS RESERVED TO THE CITY UNDER THE PARTIES' COLLECTIVE BARGAINING AGREEMENT.
Pursuant to the parties' collective bargaining agreement, the City specifically reserved all matters of inherent managerial policy. ("Matters of managerial policy are reserved exclusively to the Employer.") Specifically, the City reserved the right to "[establish reasonable rules of conduct and discipline." In addition, the Prison specifically reserved the right to discipline and discharge its employees for just cause. ("The Employer shall have the right to hire, suspend, discipline or discharge for just cause . . . .") Finally, and with regard to matters which proceed the arbitration, the parties agreed that "[t]he arbitrator shall only have the power to interpret the terms and provisions of this Agreement and to render decisions or disputes thereunder. No arbitrator shall have the power to render decisions that would add to, subtract from, modify or nullify any of the terms and provisions of this Agreement in arriving at a decision." Included within its inherent managerial rights is the City’s right to maintain a workplace free of harassment and to maintain business records, including employee personnel files.
The Award is contrary to the City’s managerial rights in that it infringes upon the Prison's ability to discipline its employees for violation of work rules established pursuant to the City’s obligations under Title VII and the PHRA and infringes upon the City’s rights and obligations to maintain its business records, including personnel files on its employees, as required under the law. Thus, the City respectfully requests that this Court modify or vacate the Award issued by the Arbitrator and issue an Order overruling the grievance and upholding the City’s termination of the Hart’s employment.
� 	After the Arbitrator's award of reinstatement, PHA was denied a petition to vacate the decision by the Court of Common Pleas, Philadelphia County. The Commonwealth Court reversed the denial, finding that PHA's legal obligation to protect its employees from sexual harassment in the workplace constituted a "core function" of the agency that PHA could not bargain away, and, therefore, the Arbitrator's reinstatement was not rationally derived from the CBA and was unenforceable. After further appeal, the Supreme Court vacated the Commonwealth Court's decision, and remanded the case back to the Commonwealth Court to reconsider the petition under Westmoreland, which abrogated the core function exception and replaced it with the public policy exception. See Westmoreland Intermediate Unit S7v, Westmoreland Intermediate Unit # 7 Classroom Assistants Educ. Support Pers. Ass'n. PSEA/NEA. 939 A.2d 855 (Pa. 2007). The Commonwealth Court then vacated the award once again, this time under the new public policy exception. It is that decision that the Pennsylvania Supreme Court affirmed in August 2012.





