BEFORE THE BOWMAN ARBITRATION ASSOCIATION

In the Matter of:

WOMEN WORKERS OF THE WORLD
								Grievance No. 925

	and

CITY OF BOWMAN


OPINION AND AWARD OF ARBITRATOR

I.	INTRODUCTION

This matter arises from a grievance filed by the Women Workers of the World, Local Union Number 007 on behalf of bargaining unit member Franklin Hart, Jr.  The grievance contends that the City of Bowman violated the terms of the collective bargaining agreements with the Union when it terminated Grievant.  Specifically, the Union contends that the City did not have just cause to terminate Grievant from employment.  

In accordance with BAA’s Labor Arbitration Rules (“Rules”), the parties mutually selected me to hear and decide the matter.  I conducted a hearing in the matter at the Dauphin County Bar Association in Harrisburg, PA, on March 13, 2013.  Russell Tinsworthy represented the Union at the hearing; Violet Newstead represented the City at the hearing.

At the hearing, both parties had a full and fair opportunity to present evidence and argument in support of their respective positions and to question witnesses on direct and cross-examination.  The parties also submitted post-hearing briefs on the matter.

Having considered the record, as well as the arguments and briefs submitted by the parties, I now render the following opinion and award.

II.	STATEMENT OF THE ISSUE

	The parties agreed at the hearing that the issue before me is whether the City had just cause to terminate the Grievant, and, if not, what shall the remedy be.  The parties also stipulated that the grievance was properly before me without any substantive or procedural defects.

III.	POSITIONS OF THE PARTIES

A. Position of the City

	The City asserts that it had just cause to terminate the Grievant.  It maintains that it has the contractual right to establish reasonable rules of conduct and that, pursuant to that right; it has promulgated a policy prohibiting sexual harassment in the workplace.  The City contends that the Grievant violated this policy, which establishes just cause for his dismissal.  The City also insists that the discipline imposed upon the Grievant cannot be modified since the underlying misconduct violates public policy.

B. Position of the Union

	The Union contends that the City has not established it had just cause to dismiss the Grievant.  The Union maintains that the City failed to follow its sexual harassment policy, which requires the application of progressive discipline.  The Union also argues that the incidents at issue here do not constitute sexual harassment.

IV.	STATEMENT OF FACTS

	Despite the parties’ arguments regarding the credibility of the various witnesses, most of the essential facts in this matter are not in dispute.  The parties stipulated numerous facts.  It is not in dispute that the City received a complaint of sexual harassment from Clerk Typist VII Doralee Rhodes.  The City has a “Discrimination in the Workplace Policy” (“Policy”) that prohibits all forms of sexual harassment.  The City conducted a thorough investigation after receiving the complaint and interviewed a number of witnesses, including Ms. Rhodes and the Grievant.  Following that investigation, the City made the decision to terminate the Grievant.  The City states that it has a zero tolerance policy for sexual harassment and has terminated other employees that have been found to engage in sexual harassment in the past.  

	The City has established the Policy to comply with applicable state and federal law.  As discussed in greater detail in the Discussion and Analysis section below, the Policy defines “sexual harassment.”  It also sets forth procedural guidelines and a complaint procedure.  

	I find that the Grievant did engage in repeatedly asking Mr. Rhodes on dates, and that the Grievant sent inappropriate email messages to Ms. Rhodes and others.  The Grievant also admitted to telling inappropriate jokes.  Ms. Rhodes also apparently told sexually inappropriate jokes.  I find that the Grievant did engage in two incidents of inappropriate touching, although the circumstances that gave rise to those incidents and the exact nature of the incidents are disputed.  	

	Also, it must be noted that the Grievant is a 13 year employee with no prior discipline.     On February 14, 2012, following its investigation, the City notified the Grievant of the decision to terminate his employment, concluding that he violated the Policy.  The matter was timely grieved, and a timely demand for arbitration was filed.

V.	DISCUSSION AND ANALYSIS

A. The Applicability of the Policies at Issue

	Before I can analyze the record and address the stipulated issue before me, I must first consider whether the Policy applies to the Grievant.  Article 2 of the parties’ collective bargaining agreement contains various management rights provisions.  Included is the right to establish reasonable rules of conduct and discipline.  The City contends that the Policy is an appropriate expression of its rights.  I agree.

B. General Observations Regarding Credibility

	Both parties claim this matter turns on credibility.  The City asserts that Ms. Rhode’s version of events is credible.  The Union claims Rhodes conducted herself in a “sleazy” manner and that she was no “shrinking violet.”  Having observed the testimony of both Grievant and Ms. Rhodes, I largely disagree with the assertions made by both parties and generally find all witnesses to be credible.

C. The City's Adherence to the Sexual Harassment Policy

	As discussed in the Statement of Facts above, the City concluded that Grievant engaged in sexual harassment in violation of the policy and concluded termination was appropriate.  Based on the evidence before me, it can reasonably be inferred that Grievant was dismissed because of alleged violations of the Policy.  In that regard, however, the Union argues that the City failed to follow the progressive discipline principles contained in the Policy when it decided to terminate Grievant.  The Union’s argument in this regard has merit.

	The Policy contains a complaint procedure, which in part sets forth the possible results of an investigation into allegations of sexual harassment.  In circumstances where the City determines that sexual harassment did occur, the Policy provides as follows:

In the case of a one-time, first-offense, the investigation shall remain open for periodic checks with the harasser and complainant by the Investigation Team to make sure that the alleged conduct has stopped, the complaint and determination shall be noted in the harasser’s personnel file for a period of one (1) year, and the harasser shall be warned that Employer will not tolerate sexually offensive conduct or sexual harassment and that retaliation or repeat conduct shall result in termination of employment . . . . In the case of repeated, sexually-offensive conduct or a second determination of sexual harassment, the investigation shall remain open for periodic checks with the complaining person to make sure the alleged conduct has stopped.  The complaint and determination shall be noted in the harasser’s personnel file.  The employment of the harasser shall be terminated in accordance with applicable law or ordinance. 

	As the parties conceded, off-color jokes and inappropriate words can offend, but a discussion of something sexual between two people “might” be okay.  Simply put, there are occasions when sexual banter may constitute sexual harassment and others when it may not.  Under such circumstances, a reasonable work rule regarding sexual harassment will attempt to educate and rehabilitate an alleged harasser.  My review of the Policy leads me to believe that it was drafted in such a spirit. The plain language does not provide for termination for a first offense of sexual harassment.  Because this was the first complaint of sexual harassment against the Grievant, the City lacked just cause to terminate him.

	The City argues that I lack the power to modify the penalty imposed upon Grievant here.  Relying upon the Commonwealth Court’s decision in Philadelphia Housing Authority v. AFSCME District Council 33, 956 A.2d 477 (Pa. Commw. Ct. 2008), the City contends that an arbitrator’s decision to reinstate an employee after a finding of egregious sexual harassment would be unenforceable because it is contrary to public policy.  The City's arguments in this regard are misplaced.  I make no finding that egregious sexual harassment occurred here.  While I believe the events as described, I conclude specifically that they do not rise to the level of sexual harassment which can create a hostile work environment. 
 
	D.	Remedy

	Having determined that the City lacked just cause to terminate the Grievant, I will issue an award sustaining the grievance.  Grievant must be reinstated to his position immediately and be made whole for any lost wages, less substitute interim earnings.  Grievant must also be made whole for any benefits, including seniority, lost as a result of the termination.

	The allegations here are scandalous and could be stigmatizing to Grievant should a record of them remain in the personnel file.  I order the City to expunge from Grievant’s personnel records any mention of the allegations, investigation and discipline imposed in this matter.  Complaint and investigation records may, however, be maintained in a file separate and apart from Grievant’s personnel file, but such records may not be considered in any way with respect to future personnel decisions regarding the Grievant.

	As requested by the Union, I shall retain jurisdiction with respect to the implementation of the awarded remedy only for a period of 90 days from the date of this Award.

VI.	CONCLUSION AND AWARD

	For the foregoing reasons, the grievance is sustained and the remedy set forth in Section V.D shall take effect immediately.
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