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COMMISSION ON COLLEGE BASKETBALL:   
REPORT AND RECOMMENDATIONS TO NCAA BOARD OF 


GOVERNORS, DIVISION I BOARD OF DIRECTORS AND NCAA 
PRESIDENT EMMERT


Executive Summary


The Independent Commission on College Basketball was established on October 
11, 2017, to assess the state of the enterprise and to recommend transformational 
changes to address multiple issues and challenges.


	In brief, it is the overwhelming assessment of the Commission that the state of 
men’s college basketball is deeply troubled.  The levels of corruption and deception 
are now at a point that they threaten the very survival of the college game as we know 
it.  It has taken some time to get here, and it will take time to change course.  The 
Commission offers its recommendations knowing that the road ahead is long – but 
that the first steps must be taken – and they must be bold.  The indictments handed 
down by the Justice Department and the ongoing FBI investigation spurred the NCAA 
to ask for this report.  Whatever the outcome of the legal process, radical changes are 
long overdue.  We the commissioners believe that this is a final opportunity to turn the 
course of college basketball in the right direction.  Every stakeholder will have to accept 
responsibility for what has happened in the past and commit to a new future if we are to 
succeed.


The commissioners want to be very clear: There is much to admire about college 
basketball even with its significant challenges.  The commitment and hard work of 
student-athletes is seen on basketball courts across the country.  At tournament time, 
underdogs rise up, defeat favorites, and become national darlings.  The skill and 
determination of these young student-athletes reminds all of us what it means to work 
hard, prepare and perform under pressure.  We experience deeply their triumphs and 
their failures.  College communities – including students, faculty, staff and alumni – are 
bound together in pride and excitement as they support, cheer – live and die – with their 
teams. 


We know too that many young men who would otherwise have little chance of 
attending college are able to take advantage of their talents to achieve something of great 
value in our society and economy – a college degree.  The scholarships themselves are 
valuable, as students who finance their own education will attest; the in-kind benefits are 
worth tens of thousands of dollars more.  The lifetime financial benefit of a baccalaureate 
degree can approach $1 million, and can change the recipient’s family for generations.  See 
Section 1.D.  Of course, student-athletes must earn that degree to receive these benefits.
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Lost in the talk of big money and corruption is colleges’ central mission to provide 
higher education to students.  There is debate about how to measure the graduation 
rate for college students, including student-athletes.  There is, however, general 
agreement that the graduation rate for men’s Division I basketball players lags behind 
that of other student-athletes, perhaps significantly.1  NCAA schools must take seriously 
the obligation to help all student-athletes obtain the education they are promised.  


The Commission believes that the answer to many of college basketball’s 
problems lies in a renewed commitment to the college degree as the centerpiece of 
intercollegiate athletics.  Intercollegiate athletics is a trust based on a promise:  athletes 
play for their schools and receive a realistic chance to complete a college degree in 
return.  Any policy or action that violates that trust is morally wrong.


	College basketball, like college sports generally, is to be played by student-
athletes who are members of the collegiate community, not paid professionals.  Over 
several decades, however, trends have emerged that call this understanding into 
question.  Millions of dollars are now generated by television contracts and apparel 
sponsorship for the NCAA, universities and coaches.  The financial stake in success has 
grown exponentially; and thus, there is an arms race to recruit the best talent – and if 
you are a coach – to keep your job.  Future stars and their families know their value – 
and can be tempted to monetize their worth as soon as possible since they will not be 
compensated in college.  Some agents, summer coaches and other third parties act as 
intermediaries and facilitators.  In other words, the environment surrounding college 
basketball is a toxic mix of perverse incentives to cheat.


The NCAA’s investigative and enforcement functions were designed for a simpler 
time, when rule violations did not put so much at stake.  As a result, the NCAA, as an 
enforcement entity, has little credibility with the public and its members, and what it has 
continues to dwindle.  There are multiple cases of compromised academic standards and 
institutional integrity to keep the money and talent flowing.  The NCAA and its member 
institutions have been unable to adequately deter or punish bad behavior.


Given the undeniable impact of “big money” on the college game, it is fair to ask 
whether the ideal of college basketball played by student-athletes who are part of the 
academic community – not hired guns for a season or two – is still viable.  The answer 
is yes, and the effort is worth making.  Transformative changes are necessary, but the 


1	 The two most utilized measures of graduation rate are the Department of Education’s Federal Graduation Rate (FGR) and the NCAA’s 
Graduation Success Rate (GSR).  The FGR and the GSR treat transferring students differently, and their differing cohorts result in dramatically 
different graduation rates:  The 2017 FGR is 68% for all student-athletes and 48% for men’s Division I basketball players.  The 2017 GSR is 87% 
for all student-athletes and 82% for men’s Division I basketball players.  The meaningful graduation rate is likely somewhere between the FGR 
and GSR.  See NCAA Research, Trends in Graduation Success Rates and Federal Graduation Rates at NCAA Division I Institutions (Nov. 2017); 
T. Petr & J. McArdle, Academic Research and Reform: A History of the Empirical Basis for NCAA Academic Policy in Journal of Intercollegiate 
Sport 2012, pp. 39-40; College Sport Research Institute, 2017 Adjusted Graduation Gap Report: NCAA Division-I Basketball, found at http://
csri-sc.org.  



http://csri-sc.org

http://csri-sc.org
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goal should not be to turn college basketball into another professional league.  Rather, 
we must change fundamentally the current culture and rules to address the effect that 
money has had on college basketball, the NCAA and its member institutions.


To this end, the Commission makes a number of recommendations set forth 
below.  To ensure that we take advantage of the current momentum for change, 
the Commission further calls on the NCAA to draw up its plan to implement the 
Commission’s recommendations, including draft legislation, by early August 2018. The 
Commission will promptly reconvene and review the NCAA’s plans to provide its input 
for the NCAA’s concrete measures to renew college basketball.


EXECUTIVE SUMMARY OF RECOMMENDATIONS


Section 1:  
Realistic Pathways for Student-Athlete Success


A.	Separate The Collegiate Track From The Professional Track By Ending 
One-And-Done.


The Commission calls on the National Basketball Association (NBA) and the 
National Basketball Players Association (NBPA) again to make 18-year-olds eligible for 
the NBA draft, so that high school players who are drafted may proceed to the NBA.  
The NCAA lacks the legal power to change one-and-done on its own; the power to 
make this change lies exclusively with the NBA and the NBPA.  


The one-and-done regime may have provided some benefits for the NBA and 
the NCAA in the past, but all stakeholders agree that the downsides now outweigh any 
benefits.  One-and-done has played a significant role in corrupting and destabilizing 
college basketball, restricting the freedom of choice of players, and undermining the 
relationship of college basketball to the mission of higher education.  Elite high school 
players with NBA prospects and no interest in a college degree should not be “forced” 
to attend college, often for less than a year.  These uniquely talented players are the 
focus of agents, apparel companies, investment advisors, college coaches and others 
seeking to profit from their skills and offering them cash and other benefits in hope 
of future gain.  If they are allowed to turn professional, some of the pressure on the 
collegiate model will be reduced.  Moreover, the recent commitment of the NBA to 
improve the G League may enhance its appeal as a professional option for elite players 
who are 18 and do not wish to attend college.


The Commission seriously considered, but is not recommending, the NBA’s and 
NBPA’s adoption of a version of the “baseball rule” which would make student-athletes 
who attend college ineligible for the draft or the G League for two or three years.  By 
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requiring students who choose the collegiate path to make a long-term commitment 
to their education, the baseball rule increases the number of student-athletes who 
ultimately earn degrees.  However, it would also keep collegiate players ready for the 
NBA in school against their will, where they will be potentially disgruntled magnets for 
corrupt money and the undermining of the collegiate model.  Players with professional 
earning power should be able to choose a professional path.  The Commission’s 
additional recommendations will make it easier for them to return and complete their 
degrees.


The Commission is concerned about one unintended consequence of ending 
one-and-done, specifically the potential abuse of the NCAA’s current practice of granting 
immediate collegiate eligibility to high school players who “reclassify”— i.e., those who 
make themselves eligible to enter college prior to the graduation date of their high 
school class.  We fear that, should the NBA and the NBPA make 18 the minimum age 
for entry into the NBA, the growing trend of reclassification will accelerate, creating a 
new generation of 17-year-old one-and-done players.  The Commission urges the NCAA 
to monitor this situation and to enact appropriate rule changes if that potential abuse 
occurs with the end of one-and-done.


We must emphasize that only the NBA and the NBPA can change the one-and-
done rule.  If they choose not to do so by the end of 2018, the NCAA must still find a 
way to address this situation.  In that circumstance, the Commission will reconvene and 
consider the other tools at its disposal.  These could range from the baseball rule, to 
freshman ineligibility, to “locking up” scholarships for three or four years if the recipient 
leaves the program for the NBA after a single year.  That would be a disincentive 
to recruit an athlete for a one-year run at the title.  In short, the current situation is 
untenable.


B.	 Allow Student-Athletes To Test Their Professional Prospects And 
Maintain Their Eligibility If They Do Not Sign A Professional Contract.


The Commission recommends that high school and college players who declare 
for the draft and are not drafted remain eligible for college basketball unless and until 
they sign a professional contract.  Specifically, players who are not drafted should be 
permitted to change their minds and attend college or return to college, provided 
they remain academically and otherwise eligible.  The Commission also recommends 
imposing two additional conditions on this retention of eligibility:  The player must 
return to the same school, and the player must request an evaluation from the NBA’s 
Undergraduate Advisory Committee before entering the draft.  The NBA has unique 
credibility with elite players who should have the benefit of the NBA evaluation in 
deciding whether to enter the draft.
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Elite high school and college basketball players tend to misjudge their 
professional prospects.  Players who think they are surefire professionals are often 
mistaken.  The numbers tell this story:  Only a very small percentage of NCAA men’s 
basketball players make it to the NBA (around 1.2%), let alone have successful careers.2  
Yet, an NCAA Survey we commissioned showed that 59% of Division I players believe 
that they will play professionally,3 and NCAA research suggests that 76% of Division I 
players, 48% of Division II players and 21% of Division III players believe that they have 
a chance to play at the next level.4  Erroneously entering the NBA draft is not the kind 
of misjudgment that should deprive student-athletes of the valuable opportunity to 
enter college or to continue in college while playing basketball.  While this rule change 
may inconvenience coaches seeking to set their rosters for the following season, we 
conclude that the student-athletes’ interest should govern here.  A player chagrined to 
discover that he lacks an NBA future may grow into his collegiate experience and adopt 
a different plan for the future.  This change, along with several others recommended, 
will demonstrate that the NCAA is serious about the value and importance of college for 
student-athletes, and committed to helping them attend and work towards a degree. 


The Commission again seeks assistance from the NBA and NBPA to make this 
recommendation work.  Players who enter the draft and are not drafted are free agents 
under the NBA’s current rules, and can sign with an NBA team at any time.  To avoid this 
outcome, the Commission requests that the NBA and NBPA agree that players who are 
not drafted, and then return to school, lose their eligibility to play in the NBA until they 
re-enter through the next draft.     


For similar reasons, the Commission also has concluded that one aspect of the 
current transfer rule – the requirement that a player who transfers sit out for a year – 
remain in place.  Even under the current rule, an astounding 600-plus Division I men’s 
basketball players transferred this year, in the hope of greener basketball pastures.  Forty 
percent of players who enter Division I basketball from high school leave their original 
schools by sophomore year.5  Players who transfer are less likely to complete their 
degrees.6  Third parties often influence transfer decisions for their own purposes and 
without thought to the impact of transfer on the student-athlete.  The detrimental effect 
of transfer on a student-athlete’s education means that transferring should not be made 
easier for basketball’s sake.


2  NCAA Research, So, you’re telling me there’s a chance (Dec. 2013).
3	 NCAA Research, Division I Men’s Basketball Study on Youth Sport, Recruiting and College Choice, prepared for the Commission on College 
Basketball, Dec. 2017.  
4  NCAA Research, So, you’re telling me there’s a chance (Dec. 2013).
5  NCAA Research, Tracking Transfer in Division I Men’s Basketball (Dec. 2017).
6	 T. Paskus, A Summary and Commentary on the Quantitative Results of Current NCAA Academic Reforms in Journal of Intercollegiate Support 
2012, pp. 44-45 (describing transfer as “hav[ing] a long-term negative outcome on the student-athlete” and citing research indicating that 
“even after we control for academic preparation, the act of transferring itself impacts the time to and probability of obtaining an undergraduate 
degree”); Community College Research Center, What We Know About Transfer (Jan. 2015) (only 17% of community college students who 
transfer complete a degree). 
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The Commission also discussed the graduate transfer rule.  The NCAA enacted 
the rule in 2006 to assist academically high-achieving students who had graduated 
from college with remaining athletic eligibility by allowing them to transfer in order to 
pursue a graduate degree.  In recent years, graduating student-athletes, including in 
men’s basketball, increasingly appear to make transfer decisions for reasons other than 
academics.  In 2011, there were 15 men’s basketball graduate transfers; in 2016, there 
were 87.7  Only 34% of these transfers graduate from their graduate school programs.8  
We heard that recruiting and tampering related to potential graduate transfers is rising.


We understand that the NCAA’s Transfer Working Group is currently considering 
this issue and potential responses, including “locking down” scholarships for the period 
of a degree program and imposing an enhanced penalty on a team’s Academic Progress 
Rate if the recipient leaves before completing his graduate program.  We ask the NCAA 
to monitor this issue and develop appropriate legislation to ensure that the rule is 
serving its intent.


In sum, student-athletes should have more information about their professional 
prospects and more flexibility to test those prospects and return to school.  This change 
and other related changes should make it easier for them to do so without losing their 
collegiate eligibility.


C.	Permit Students To Receive Meaningful Assessment of Professional 
Prospects Earlier With Assistance From Certified Agents.


The Commission recommends that the NCAA and its member institutions develop 
strict standards for certifying agents and allow NCAA-certified agents to engage with 
student-athletes at an appropriate point in their high school careers to be determined 
by the NCAA.  The NCAA must appoint a Vice-President level executive to develop 
meaningful standards for NCAA certification and administer the program.  Among 
other requirements, the rules should mandate that agents notify colleges when they are 
retained by a matriculating student-athlete.  The program should also educate student-
athletes about eligibility rules and requirements.


Elite high school and college players need earlier professional advice, including 
whether to declare for the draft or whether college basketball offers a superior pathway.  
If NCAA rules do not allow them to receive that advice openly, they will often seek it 
illicitly.  The NCAA rules should provide that student-athletes may meet and contract 
with NCAA-certified agents and that they will not lose their eligibility by doing so. 


7  See NCAA Research, Changes in the Number of Division I Graduate Transfers (June 2017).
8	  See NCAA Research, Division I Committee on Academics, Academic Attainment of Division I Student-Athletes Who Compete as 
Postgraduates (Oct. 2015).
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The Commission further recommends that the NCAA incentivize better behavior 
from agents.  This can be done through making clear the benefits of certification and the 
cost of the loss of certification.  An agent who participates in an NCAA rules violation 
must lose his or her certification.  A student-athlete who enters into an agreement, or 
whose family members enter into an agreement, with a non-certified agent will lose his 
eligibility.  In addition, the NCAA and the NBPA should report to each other agents’ 
violations of their respective rules, increasing the potential costs of violating NCAA rules.


As described below, in its specific recommendations about non-scholastic 
basketball, the Commission urges additional efforts at educating high school players 
about their professional and collegiate prospects, NCAA eligibility rules, their health 
and more.  Student-athletes must have the information they need to understand their 
real choices and be better positioned to take advantage of either the collegiate or the 
professional path they choose.


D.	Provide Resources To Make The Promise of A College Education 
Real.


The Commission recommends that the NCAA immediately establish a substantial 
fund and commit to paying for the degree completion of student-athletes with athletic 
scholarships who leave member institutions after progress of at least two years towards 
a degree.  Colleges and universities must fulfill their commitments to student-athletes 
to provide not just a venue for athletic competition, but also an education.  They must 
promise student-athletes that the option to receive an education will be there, even after 
the athlete is finished with his athletic career.  This will be expensive, but it is necessary 
to restore credibility to the phrase student-athlete.


Many NCAA member institutions already provide Degree Completion Programs.  
NCAA rules should standardize this offering.  The NCAA must also define a category of 
relatively disadvantaged schools for which this requirement would impose a substantial 
burden, and create a fund to provide the benefit for students at those institutions, using 
the revenues of the NCAA Basketball tournament.


The NCAA is frequently criticized for not permitting payment to student-athletes, 
on the ground that these young people are engaged in an activity that generates 
billions of dollars and yet they do not benefit.  The debate is longstanding; views are 
entrenched; and both sides make important points.  One significant counter to that 
argument is that many Division I student-athletes benefit enormously from engaging 
in intercollegiate sports.  In addition to receiving full scholarships up to the cost of 
attendance (ranging from $13,392 to $71,585 for in-state students and from $18,125-
$71,585 for out-of-state students depending on the institution),9 student-athletes often 
9 See NCAA Financial Reporting System.
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receive benefits such as academic support, meals, travel, coaching, trainers, career 
advice and more.  The value of these extra benefits may be tens of thousands of dollars 
annually.10  As noted above, for student-athletes who receive a degree, the enhanced 
value of their lifetime earnings averages $1 million.11  Again, the Commission agrees 
that for these benefits to be realized, colleges must make good on their commitment to 
assist student-athletes in earning their degrees.


The Commission is familiar with the related debate about whether student- 
athletes should earn some financial benefit from the marketing of their names, images 
and likenesses (NIL).  Many argue that allowing these payments would be analogous 
to the receipt of funds by collegiate Olympians and thus consistent with the collegiate 
model, particularly if students did not receive the funds until after college.  The NCAA 
is a defendant in litigation involving such payments, which appears to raise fundamental 
questions about whether these and similar payments are consistent with the collegiate 
model.  The court stated that “[t]he difference between offering student-athletes 
education-related compensation and offering them cash sums untethered to educational 
expenses is not minor: it is a quantum leap.  Once that line is crossed, we see no basis 
for returning to a rule of amateurism and no defined stopping point.”  O’Bannon v. 
NCAA, 802 F.3d 1049, 1078 (9th Cir. 2015) (emphasis added).


If a college or university is using a student-athlete’s NIL for commercial purposes, 
the school must ask that student-athlete for consent, which must be voluntarily given.  
See also NCAA Bylaw 12.5 (Promotional Activities) (describing permissible and non-
permissible uses).  When the legal parameters relevant to this issue are clearer,12 the 
Commission also believes that the NCAA should reconsider its treatment of student-
athletes’ NIL.  In the current uncertain legal setting, however, the Commission has 
decided to focus its recommendations on supporting the college model.  It seeks to 
address the charge of player exploitation in other ways – specifically, by opening and 
keeping open a player’s professional pathway, by welcoming the return of undrafted 
players, by funding degree completion by athletes who return to school, by providing 
benefits that allow student-athletes to be both students and athletes and by imposing 


10	  See, e.g., USA Today analysis finds $120K value in men’s basketball scholarship, USA TODAY (March 30, 2011).
11	 Georgetown University Center on Education and the Workforce, The Economic Value of College Majors, Executive Summary, p. 5, Figure 3 
(2015); Pew Research Center, The Rising Cost of Not Going to College, (Feb. 11, 2014) (“Millennial college graduates ages 25 to 32 who are 
working full time earn more annually – about $17,500 more – than employed young adults holding only a high school diploma”); (“College-
educated Millennials are also more likely to be employed full time than their less-educated counterparts (89% vs. 82%) and significantly less 
likely to be unemployed (3.8% vs. 12.2%)”).
12	 In O’Bannon, the court of appeals vacated the district court’s requirement that the NCAA allow payments of limited deferred compensation 
related to use of student-athletes’ NIL.  The court of appeals held that “allowing students to be paid NIL compensation unrelated to their 
education expenses” does not promote the NCAA’s procompetitive purposes as effectively as a rule forbidding cash compensation, even if 
payments are limited and in a trust fund.  802 F.3d at 1076.  And, the NCAA continues to be in the midst of substantial litigation challenging 
the collegiate model, including multi-district litigation alleging more broadly that the NCAA and eleven of its conferences “fixed prices for 
the payments and benefits that the students may receive in return for their elite athletic services.”  See Order Granting in Part and Denying In 
Part Cross-Motions for Summary Judgment at 1, In re: National Collegiate Athletic Association Athletic Grant-In-Aid Cap Antitrust Litig., Nos. 
14-md-02541-CW, 14-cv-02758-CW (Mar. 28, 2018).  See also infra, n. 17 (citing a number of cases challenging the college model).  Again, the 
Commission strongly recommends that the NCAA reconsider its rules in this area once the legal context is clarified.        
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significant punishment on those who undermine the premise that student-athletes must 
receive an education that is valuable, not a pretense.  The NCAA will have to incur 
substantial costs for several of these recommendations.  But it will be money well spent.


Section 2: 


Establish Professional Neutral Investigation and Adjudication of Serious 
Infractions and Hold Institutions and Individuals Accountable


A.	 Implement Independent Investigation and Adjudication of Complex 
Cases.


The Commission recommends that the NCAA create independent investigative 
and adjudicative arms to address and resolve complex and serious cases (hereafter 
“complex cases”) involving violations of NCAA rules.


Stakeholders informed the Commission that when the stakes are high, colleges 
are not complying with the NCAA’s shared governance and cooperative principles 
and NCAA rules often are not enforced.  Specifically, the NCAA’s investigative and 
enforcement powers are inadequate to effectively investigate and address serious 
violations of NCAA rules in consequential situations.  No stakeholder supported the 
current system for handling high-stakes infractions.  Many informed us that when the 
U.S. Attorney’s Office announced the charges that led to this Commission, the reaction 
was that “everyone knows” that these payments occur.  That state of affairs – where the 
entire community knows of significant rule breaking and yet the governance body lacks 
the power or will to investigate and act – breeds cynicism and contempt.


The NCAA’s investigative and enforcement processes require a complete overhaul.  
Complex cases must be thoroughly investigated, and resolved by neutral professional 
adjudicators, with authority to impose punishment that will have a significant deterrent 
effect.  The investigative arm must be independent and empowered to require 
the cooperation of witnesses and the production of documents, including financial 
information, from NCAA member institutions and their employees and contractors, with 
significant penalties for non-cooperation.  In addition, these and all NCAA investigators 
must exercise reasonable prosecutorial discretion and common sense so that resources 
are focused on serious infractions and punishment is appropriately calibrated and 
consistently administered.  There are multiple examples of minor infractions that are not 
worth the time and effort that the NCAA now spends on them.


Volunteers who are members of fellow NCAA member institutions should not 
resolve cases.  Instead, a panel of professional adjudicators, appointed for a term of 
years, must make final and binding decisions and must have the authority to impose 
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substantial punishments, including the loss of post-season play and the revenues from 
post-season play.  To restore credibility to this process, the investigation, enforcement 
and resolution of high stakes cases must be placed in the hands of independent 
professionals and neutrals.


B.	 Enact and Impose Core Punishments With Significant Deterrent 
Effect.


The Commission recommends that the NCAA enact significant increases in the 
penalties imposed on institutions and individuals for violations of NCAA rules.  Currently, 
the rewards for violating the rules far outweigh the risks.  To reverse this calculation, the 
Commission recommends a number of changes in the NCAA’s penalty structure.


First, the Commission recommends the following increases in the core penalty 
structure:  (i) increase the competition penalties for Level I violations to allow a five-year 
post-season ban; (ii) increase the financial penalties for Level I violations to allow loss of 
all revenue sharing in post-season play, including the NCAA tournament, for the entire 
period of the ban; (iii) increase the penalties for a show-cause order to allow life-time 
bans; (iv) increase the penalties for head coach restrictions to allow bans of more than 
one season; and (v) increase the penalties for recruiting visit violations to allow full-year 
visit bans.


In addition, the Commission recommends that member institutions that employ 
a coach or athletic director under a show cause order for a previous violation of NCAA 
rules be subject to significantly increased penalties if that individual’s program re-
offends, up to and including a ban of up to five years from post-season tournaments, 
including the NCAA tournament, and a loss of revenues from those tournaments for that 
same period.  There must be significant risk associated with employing an individual who 
is under a show cause order.


Relatedly, the Commission recommends a significant expansion in individual 
accountability for rules violations for coaches, athletic directors and college presidents.  
The NCAA must amend its rules to require colleges to include in contracts with 
administrators and coaches individual contractual obligations to cooperate with NCAA 
investigations, including financial disclosure, and individual agreement to submission 
to NCAA enforcement proceedings, decisions and discipline, up to and including 
discharge. 


Moreover, the Commission recommends that the NCAA enact a rule requiring 
coaches, athletic directors, and college presidents to certify annually that they 
have conducted due diligence and that their athletic programs comply with NCAA 
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rules.13  These individuals will find it much easier to do so if they enact comprehensive 
compliance programs at their institutions.  The costs of compliance may be significant, 
but they should be small by comparison to the costs of being found in violation of NCAA 
rules.  The NCAA rules should provide for significant penalties for those individuals 
if they knew or should have known of violations and did not address them, up to and 
including termination.  These penalties should be mitigated or enhanced depending up 
the presence and effectiveness of the institution’s compliance program.


Coaches are the public focus of blame for NCAA violations.  For too long, college 
presidents and administrators have not been viewed as accountable for the conduct 
of their athletic programs.  That will have to change.  College presidents and high-
level administrators cannot be permitted to turn a blind eye to the infractions in those 
programs.  


Finally, among other substantive rules changes, the Commission recommends 
that the NCAA revise and clarify its role in addressing academic fraud or misconduct by 
member institutions and make application of those rules consistent.  The NCAA must 
have jurisdiction to address academic fraud and misconduct to the extent it affects 
student-athletes’ eligibility.  Member institutions cannot be permitted to defend a fraud 
or misconduct case on the ground that all students, not just athletes, were permitted 
to “benefit” from that fraud or misconduct.  Coaches, athletic directors and university 
presidents must be held accountable for academic fraud about which they knew or 
should have known.  The standards and punishment for academic fraud must be clarified 
and then enforced consistently.


Section 3:  
Mitigating Non-Scholastic Basketball’s Harmful Influence on College 


Basketball


Virtually all of the top recruits for each collegiate recruiting class participate in 
non-scholastic basketball.  The Commission recommends that the NCAA take short and 
long-term actions to reform non-scholastic basketball and disassociate the NCAA and 
its member institutions from the aspects of non-scholastic basketball where transparency 
and ethical behavior cannot be assured.  As part of this effort, the Commission 
recommends that the NCAA partner with USA Basketball, the NBA, the NBPA and others 
to create and administer new resources and programs for youth basketball development, 
including substantial regional camps for collegiate prospects in July where NCAA 
coaches would evaluate players. 


13	 This rule would be analogous to the Sarbanes Oxley Act, 15 U.S.C. §7241, Corporate Responsibility for Financial Reports (2006), which 
requires the Chief Executive officers of public companies to personally certify their financial reports. 
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A.	Reform Non-Scholastic Basketball and Make Its Finances 
Transparent.


In the near term, the Commission recommends that the NCAA promptly adopt 
and enforce rigorous criteria for certifying the non-scholastic basketball events that its 
coaches attend.  In order for the NCAA to certify a non-scholastic basketball event, the 
owners, event operators, sponsors, and coaches for the event must agree to financial 
transparency about all events they run, including those that are not certified by the 
NCAA. This requirement includes agreement (i) to be subject to audit and to provide all 
required IRS and other tax filings upon request; (ii) to disclose all sources of financing 
and other payments and the recipients of all funds provided for or collected in relation 
to the event; and (iii) to disclose any financial relationship between the event sponsors 
and coaches with any administrator, coach or booster at any NCAA school.  The money 
flowing from apparel companies and other third parties into non-scholastic basketball 
must be disclosed and accounted for, in order to address the corruption arising from 
non-scholastic basketball.


Further, the NCAA’s rules already require NCAA-certified events to have 
educational components; the NCAA must immediately implement and enforce that 
requirement more effectively.  All benefits provided to participants and their families, 
including travel, meals, accommodations, gear of any sort, and any other benefit, must 
be disclosed to the NCAA, along with the source of their provision.  The NCAA must 
enforce the requirement that such benefits be reasonable and appropriate and assure 
that these restrictions are not circumvented by delaying the timing or providing the 
benefits to another.


Currently, non-scholastic basketball is an ungoverned space with coaches, 
players and their families, agents and sponsors exchanging money and goods in the 
hope of future benefits and without accountability.  Of particular importance to the 
Commission are the cases in which non-scholastic basketball event operators and 
coaches seek benefits from colleges and college coaches in exchange for influencing 
their players’ college choices.  To recruit effectively, many NCAA coaches need to attend 
non-scholastic basketball events in which large numbers of elite players participate.  
In turn, these events, leagues and teams attract high school players by giving them 
the opportunity to be seen and evaluated annually by college coaches.  Thus, using 
its certification requirement, the NCAA has some leverage to impose the financial 
transparency requirements and other reforms that the Commission recommends above.


B.	 Enlist the Apparel Companies in Transparency and Accountability 
Efforts.


The apparel companies that actively sponsor non-scholastic basketball are public 
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companies.  It appears, however, that they do not have effective controls in place in their 
spending in non-scholastic basketball.  The Commission calls on the boards of these 
companies to publicly support and implement financial transparency and accountability 
with respect to their own investments in non-scholastic basketball.  Particularly in light 
of the facts uncovered in the recent FBI investigation, these public companies should 
be concerned about how their money is used in non-scholastic basketball.  We expect 
that these companies will insist that all employees provide detailed accountability about 
such expenditures and cooperate with new NCAA rules about financial transparency and 
accountability. 


C.	 In Cooperation with Partners, Establish NCAA Youth Basketball 
Programs.


With respect to the longer term, the Commission recommends that with a goal 
of 2019, the NCAA work with USA Basketball, the NBA and the NBPA and others to 
establish and administer new youth basketball programs.  We would expect the NCAA 
to devote significant resources and attention to these programs.  Briefly, the Commission 
proposes that youth basketball players be identified and developed at three levels: 
Level 1, players with National Team potential; Level 2, players with Highest Collegiate 
potential; and Level 3, players with Collegiate potential.  At each level, players would 
have to be identified, developed and evaluated by appropriate stakeholders.  Critically, 
that development would include not only basketball, but also academic and life skills, 
health and collegiate eligibility.  One centerpiece of this program would be NCAA-
administered regional non-scholastic basketball events in July that NCAA coaches would 
exclusively attend.  The Commission also recommends that the NCAA – in collaboration 
with USA Basketball, the NBA, the NBPA, the WNBA and the WNBPA – consider similar 
initiatives to enhance the development of young women basketball players. 


In sum, the NCAA and NCAA coaches may no longer associate with non-
scholastic basketball events that are not financially transparent and otherwise compliant 
with NCAA requirements regardless of when they are held.  Moreover, in light of 
the recommendation that players be permitted to choose a professional pathway at 
an earlier time, the NCAA and others should devote significant resources to earlier 
development, including education, for players in youth basketball.  The corruption 
we observe in college basketball has its roots in youth basketball.  The reforms 
recommended by the Commission will be fruitless unless the NCAA gives serious 
attention to regulating summer programs.


D.	Enact Changes in Rules Governing Recruiting and Coaches’ 
Interaction with Recruits and Student-Athletes


The Commission also endorses and recommends adoption of a number of the rule 
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changes recommended by the National Association of Basketball Coaches and other 
organizations to reduce the influence of third parties and increase the ability of college 
coaches to interact with recruits and current players.


Section 4:   
Add A Significant Cadre of Public Members To  


The NCAA’s Board of Governors.


The Commission recommends that the NCAA restructure its highest governance 
body, the Board of Governors, to include at least five public members with the 
experience, stature and objectivity to assist the NCAA in re-establishing itself as an 
effective and respected leader and regulator of college sports.  One of these public 
members should also serve on the NCAA’s Executive Board.  The current Board of 
Governors includes 16 institutional presidents or chancellors, the chairs of the Division 
I Council and the Division II and III Management Councils, and the NCAA president.  
NCAA Constitution 4.1.1 (Composition).  Like public companies, major non-profit 
associations usually include outside board members to provide objectivity, relevant 
experience, perspective and wisdom.  Board members with those qualities will provide 
valuable insight to the NCAA generally, and as it works towards the restoration of 
college basketball.  The NCAA should promptly identify candidates with the appropriate 
stature and characteristics, and change its rules to require public voting members on 
its highest governing body.  The Commission will make independent board member 
recommendations to the NCAA to assist it in assembling a first-rate list of candidates.


* * * * 


The NCAA has often failed to carry out its responsibilities to “maintain 
intercollegiate athletics as an integral part of the educational program and the athlete 
as an integral part of the student body.”  NCAA Constitution 1.3.1 (Basic Purpose).  But, 
the NCAA is not really Indianapolis:  It is the sum total of its member institutions.  When 
those institutions and those responsible for leading them short-circuit rules, ethics and 
norms in order to achieve on-court success, they alone are responsible.  Too often, 
these individuals hide behind the NCAA when they are the ones most responsible 
for the degraded state of intercollegiate athletics, in general, and college basketball 
in particular.  The Commission makes these recommendations to support fulfillment 
of the NCAA’s purposes and to impose accountability on institutions and individuals 
undermining their achievement. 
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REPORT OF THE COMMISSION


Introduction


On September 26, 2017, the United States Attorney’s Office for the Southern 
District of New York announced the arrest of ten persons for involvement in fraud and 
corruption schemes related to college basketball – four NCAA Division I college basketball 
coaches, the head of Global Sports Marketing – Basketball and two individuals affiliated 
with a major athletic apparel company, and three athlete advisors. The first scheme 
involved allegations that college coaches took cash payments from athlete advisors to 
steer players and their families to the advisors making the payments.  The second scheme 
involved allegations that a senior executive at a sports apparel company worked with 
athlete advisors to funnel payments to high-school players and their families to obtain their 
commitment to attend universities sponsored by the apparel company.


After the announcement of these charges, the NCAA’s President, Mark Emmert, 
stated that it is “very clear the NCAA needs to make substantive changes to the way 
we operate, and [to] do so quickly.”  Statement from Pres. Mark Emmert, Oct. 11, 
2017.  He continued: “[w]hile I believe the vast majority of coaches follow the rules, the 
culture of silence in college basketball enables bad actors, and we need them out of the 
game.  We must take decisive action.  This is not a time for half-measures or incremental 
change.”  As a first step, he announced that the NCAA Board of Governors, the 
Division I Board of Directors and the NCAA President had established an independent 
Commission on College Basketball, chaired by Dr. Condoleezza Rice.  The Commission 
was to “examin[e] critical aspects of a system that clearly is not working” and focus on 
three areas:


•	 The relationship between the NCAA national office, its members, their student-
athletes and coaches and third parties, including apparel companies, non-
scholastic basketball and athlete agents and advisors.


•	 The relationship between the NCAA and the NBA, including the challenging 
effect of the NBA’s current age eligibility rule which created the one-and-done 
phenomenon in men’s college basketball.


•	 The creation of the right relationship between the NCAA’s member institutions 
and its national office to promote transparency and accountability.   


The NCAA appointed the following additional members of the Commission:


•	 Mary Sue Coleman, President, Association of American Universities


•	 General Martin E. Dempsey, U.S. Army, Retired, Chairman, USA Basketball
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•	 Jeremy Foley, Athletic Director Emeritus, University of Florida Athletic 
Association


•	 Jeffrey Hathaway, Vice President/Director of Athletics, Hofstra University


•	 Grant Hill, Owner/Vice Chairman, Atlanta Hawks


•	 Rev. John I. Jenkins, C.S.C., President, University of Notre Dame


•	 Mike Montgomery, Retired Basketball Coach, Analyst, PAC-12 Networks


•	 David Robinson, Founder, Admiral Capital Group


•	 Kathryn Ruemmler, Former White House Counsel, Partner, Latham & Watkins 
LLP


•	 Gene Smith, Sr., Vice President and Wolfe Foundation Endowed Athletics 
Director, Ohio State University


•	 John Thompson III, Board of Directors, National Association of Basketball 
Coaches


The Commission was charged with gathering information and expert opinions 
for making “transformative recommendations” to the Division I Board of Directors and 
NCAA Board of Governors on “legislation, policies, actions and structure(s) to protect 
the integrity of college sports, with a focus on Division I men’s basketball.”  Members 
of the Commission were appointed for an initial six-month term.  The Commission’s 
goal was the completion of its work and a report to the NCAA Boards for action at their 
April 2018 meetings.  This document is that report, and it contains the Commission’s 
recommendations with respect to the challenges currently facing college basketball.


Before going further, however, the Commission believes it is important to 
confront the uncomfortable fact that the challenges identified in this report have been 
part of the landscape of pre-professional basketball for many years, and that others 
have previously made serious efforts to address them with only limited success.  To 
be sure, these challenges have become more prominent in the past decade as elite 
basketball – pre-college, in-college and post-college – has become exponentially more 
lucrative.  The fact remains, however, that today’s issues have been around a long 
time, and their existence is widely acknowledged.  Virtually all stakeholders and others 
providing information to the Commission at some point uttered the discouraging phrase: 
“Everyone knows what’s been going on.”







17
APRIL 2018
REPORT AND RECOMMENDATIONS TO ADDRESS THE ISSUES FACING COLLEGIATE BASKETBALL


The Commission now recommends that the NCAA seeks changes from other 
organizations, such as the NBA and the NBPA, and that it make significant internal 
changes, including fundamental changes to the process, rules and penalties related to 
compliance.  However, the Commission recognizes that some humility is required in light 
of past failures and the size of the challenge.  Stakeholders do not agree about either 
the causes or the potential solutions to the current challenges that face pre-professional 
basketball.  The Commission believes that these challenges will persist unless all 
stakeholders accept responsibility for the credibility of the game, the reputations of the 
schools who field teams and the integrity of the athletes who compete.         


The Commission’s Process


A.	 Information Gathering: Conversations with Stakeholders


From mid-October 2017 through early April 2018, the Commission sought the 
views of stakeholders.  In meetings, the Commission directly heard the views of a 
number of parties.  In addition, the Commission opened a portal and solicited public 
comment on its work, receiving numerous helpful written responses.  The Commission 
heard directly from the NBA, the NBPA, USA Basketball, numerous NCAA offices and 
departments, multiple athletic conferences, several apparel companies and agents, 
college and high school coaches associations, student and faculty associations, athletic 
directors’ associations, other interested associations and groups, the Uniform Law 
Commission, athletes and other individuals.  The Commission appreciates all of this 
helpful input into its work.  


B.	 Information Gathering: Briefings from the NCAA, Its Agents and 
Others


The Commission also benefited from the following briefings:


•	 Path of an elite men’s basketball player, Dan Gavitt, Senior Vice 
President of Basketball, NCAA;


•	 Current NCAA eligibility, accountability and infractions framework, 
Donald Remy, Executive Vice President of Law, Policy & Governance 
and Chief Legal Officer, NCAA; Oliver Luck, Executive Vice President 
of Regulatory Affairs, NCAA;


•	 NCAA Compliance and Infractions Model, Kay Norton, President, 
University of Northern Colorado; Greg Christopher, Director of 
Athletics, Xavier University; 
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•	 Prosecutions Involving NCAA Division I Coaches, Ron Machen, 
Partner, Wilmer Hale, outside counsel to the NCAA;


•	 Division I Men’s Basketball Study on Youth Sport, Recruiting and 
College Choice, NCAA Research, presented by Lydia Bell, NCAA.


C.	Deliberations


In its meetings, the Commission spent close to 70% of its time in executive 
session to discuss its dialogue with stakeholders and the materials and presentations it 
had received.  The Commission’s discussions were enhanced by the varied and deep 
experience of its members, including former student-athletes, former professional 
athletes, coaches, athletic directors, university presidents and provosts and NBA 
owners.  The Commission also benefited from the insights, experience and expertise of 
its members who are “outsiders,” and brought to bear their unique perspectives from 
government and the military on the current problems of men’s Division I basketball.  
Through executive session discussions, the Commission was able to assess how the 
information it received and the perspectives of stakeholders might affect potential NCAA 
actions to address the issues identified for the Commission’s consideration. 


SUMMARY IDENTIFICATION OF THE ISSUES


Both Division I men’s basketball and the NBA are multi-billion dollar enterprises.  
Many individuals and entities earn a living and more by direct and indirect association 
with these entities.  Thus, the financial stakes are high for elite players, 14 coaches, athletic 
directors, colleges and universities, apparel companies, agents and athlete advisors of 
all stripes.  Where this much money is at stake, the incentives to break rules are high.  To 
identify issues and craft potential recommended responses, the Commission was asked 
to focus on three categories of relationships in college basketball:  (1) the relationships 
between college basketball and the NBA and NBPA; (2) the relationships between the 
NCAA and its member institutions; and (3) the relationships between college basketball 
and apparel companies, non-scholastic basketball (coaches and leagues), agents and 
other third parties.


A.	The Relationships Among College Basketball, The NBA and The 
NBPA


In 2006, the NBA and the NBPA first entered into a collective bargaining 
agreement that made high school players ineligible for the NBA draft.  There is, 


14	 There is no single definition of elite.  There is a small group of players each year considered to have the potential to jump from high school 
to the NBA (single digits); a larger group of 25-30 players heavily recruited by prominent Division I programs; and still a larger group playing in 
the elite apparel companies’ circuits (perhaps 800 spread over four recruiting classes).  All told, Division I schools recruit roughly 1125 basketball 
players each year.  Each of these categories may be referred to as “elite.”
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however, a small group of elite players who would prefer to bypass college and play in 
the NBA after high school and who would be drafted, were it permitted under the NBA’s 
and NBPA’s collectively bargained rules.  These players often do not find the alternative 
professional options – such as the G League or non-U.S. leagues – as desirable as 
making a name for themselves in Division I men’s basketball.  Thus, these players, 
colloquially referred to as one-and-done players, attend college for a single year – and 
sometimes only until the day their schools are eliminated from the NCAA tournament.


Since 2006, NBA teams have drafted an average of eight college freshman each 
year.  Most of these one-and-done players attended one of six schools.15  However, the 
small numbers mask a large issue with respect to third-party influence and corruption, as 
well as the corruption of academic standards.


Many who number among elite players while in high school believe and expect 
that they will play professional basketball.  See Executive Summary (ES) Section 1.B.  
Many third parties – e.g., agents, apparel companies and other athlete advisors – see 
some high school players’ potential for a professional career, and the potential for 
earnings for themselves, and are willing to invest in a significant number of players 
in the hope that some will be drafted and yield returns.  Thus, the incentives for third 
parties to make improper payments to players and others with influence over players 
exist beyond the small group of players who may be one-and-done, and extend into the 
slightly larger group of players who will play additional years of college basketball before 
playing professionally.  Nonetheless, it is fair to say that substantial third-party attention, 
including financial attention, will focus on one-and-done players and a relatively small 
additional group.


For a subset of these players who have no intention of spending more than a year 
or two in college or whose time is fully consumed by basketball, maintaining academic 
eligibility to play may be a challenge.  If that player is good enough, however, the school 
may be strongly motivated to assist that student-athlete in maintaining his eligibility.  This 
situation creates another opening for corruption – the manipulation and dilution of academic 
standards by school officials, along with other academic misconduct.  A series of recent cases 
involve this phenomenon.  Other cases illustrate the lack of clarity about the NCAA’s rules 
and the likely punishment for academic misconduct, as well as inconsistency in the NCAA’s 
application of the rules.16  This problem of corruption of college standards clearly is not 


15	 Over the past decade, the number of one-and-done players has ranged from five to 18.  In the past four years, the range is 9-18 (9 in 2014, 
13 in 2015, 14 in 2016, and 18 in 2017).  Backup Information Regarding “One-and-Done” Players, Dec. 6, 2017. 
16	 See, e.g., University of North Carolina at Chapel Hill Public Infractions Decision, Oct. 13, 2017 (holding that only member institutions – not 
the NCAA – can determine whether academic fraud has occurred and that student-athletes did not receive extra benefits because the sham 
courses at issue were available to all students); University of Notre Dame Infractions Decision, Feb. 13, 2018 (upholding decision that Notre 
Dame must vacate all records in which student-athletes participated while ineligible due to academic misconduct in which a full-time student 
working a part-time job as a student trainer was involved); Georgia Southern Univ. Public Infractions Decision, July 7, 2016 (finding that 
institutional staff members provided impermissible academic assistance where one gave a student-athlete a flash drive containing completed 
coursework and another wrote and submitted extra credit papers for student-athletes).  
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restricted to one-and-done players, but these players effectively illustrate one issue created 
by the matriculation of student-athletes who enroll in school solely to play basketball.  


The one-and-done phenomenon has provided some benefits to colleges and 
universities and to elite high school basketball players.  Schools achieve national notice 
and prominence with athletic success and championships due to the presence of these 
players, with associated financial and reputational benefits.  As for players, many believe 
that they will have the opportunity to play professional basketball if they can draw the 
attention of professional coaches and scouts.  Playing Division I men’s basketball allows 
players to make a name for themselves among professional leagues and teams.  Further, 
these players receive some of the educational and other benefits associated with a year 
in college.


In addition, elite high school players currently understand that in order to play 
Division I basketball, they must meet the eligibility requirements to attend a Division I 
school.  See NCAA Division I Bylaw 14.3 (Freshman Academic Requirements).  Because 
numerous players who will not play professional basketball nonetheless believe that 
they will, these players gain the benefit of educational levels and opportunities that they 
might otherwise have forgone.  The Commission takes these benefits seriously and, in 
particular, does not underestimate the transformative possibilities in attaining academic 
eligibility for college or in spending a year or more in college.   


Finally, many high school and collegiate student-athletes do not receive the 
information and assistance they need to accurately determine whether and when to 
pursue professional basketball.  The NCAA’s current rules on amateurism place limits on 
the ability of those players to test the professional market for their services and to obtain 
assistance from an agent in assessing their potential value.  This, in turn, may prevent 
student-athletes from taking full advantage of their collegiate opportunities.


B.	 The NCAA’s Relationship With Member Institutions


The Commission heard from many commenters who identified both the NCAA’s 
enforcement process and the substance of the NCAA’s rules as inadequate to deal with 
the challenges presented by Division I men’s basketball.


1.	 Process


There appears to be a strong consensus that when the stakes are high – i.e., 
when violations are serious and the potential penalties are substantial – the NCAA’s 
member institutions are not complying with the NCAA’s shared governance and 
cooperative principles and NCAA rules are not being effectively enforced.  See NCAA 
Division I Bylaw 19.2 (Expectations and Shared Responsibility); NCAA Division I Bylaw 
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19.2.3 (Responsibility to Cooperate); NCAA Constitution 2.8 (The Principle of Rules 
Compliance).  Specifically, the NCAA’s investigative and enforcement powers are limited 
and often appear inadequate to effectively investigate and address serious violations 
of NCAA rules in consequential situations.  The Commission did not hear from a single 
stakeholder who supported the current system in addressing high-stakes infractions.


In support of the allegation that the NCAA’s investigative powers are insufficient, 
many stakeholders noted that when the U.S. Attorney’s Office announced the charges 
that prompted the NCAA to establish this Commission, no one in the relevant 
community expressed surprise and many stated that “everyone knows” that these kinds 
of payments occur.  Where an entire community is aware of substantial rule breaking and 
the governance body fails to act, the result is cynicism and contempt. 


Virtually all stakeholders, including NCAA staff, expressed the view that the current 
model for adjudication of NCAA rules violations should not continue.  Representatives of 
member institutions that have crosscutting and potentially self-interested incentives with 
respect to punishment administer the NCAA’s current adjudication process.  While many 
stakeholders expressed gratitude and respect for the hard work of the volunteers who 
administer the current infractions process, all expressed the belief that the current system 
is not working in cases involving serious violations.


2.	 Substance, Including Penalties


Stakeholders further suggested that the Commission consider whether the 
substantive content of certain NCAA rules is contributing to the problems identified 
above.  Stakeholders identified numerous issues with the NCAA’s current rules governing 
eligibility, amateurism and recruiting.  As noted above, they also expressed the view that 
the consequences for rule violators were insufficient in many instances and excessive in 
others.  


Eligibility and Academic Misconduct.  The Commission heard criticism of the 
NCAA’s rules related to academic eligibility.  See NCAA Bylaws, Art. 14.  With respect 
to post-enrollment academic performance, the NCAA’s “progress towards degree” 
requirements determine whether individuals remain eligible to play.  Stakeholders did 
not take issue with the substance of these rules.  Instead, the Commission heard criticism 
about the NCAA’s relationship with member institutions’ course offerings and academic 
requirements.


Some stakeholders believe that the NCAA should not be in the business of 
enforcing academic standards.  However, many others assert that the NCAA’s current rules 
with respect to academic standards undermine the integrity of the collegiate experience 
and game.  All agree that the NCAA’s jurisdiction to address academic fraud and 
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misconduct as related to athletic eligibility must be clarified and become more consistent.  


Amateurism.  The Commission also heard from critics of current NCAA rules 
regarding amateurism.  NCAA rules require that students who play for college teams 
qualify as “amateurs” and continue to be so qualified throughout their collegiate years.  
Although there are exceptions and complexities, the Bylaws forbid college athletes to 
receive compensation in any form in the sport, to accept a promise of pay, to sign a 
contract or commitment to play professional athletics, to receive consideration from a 
professional sports organization, to compete on a professional team and to enter into 
an agreement with an agent.  In addition, a student-athlete cannot receive preferential 
treatment, benefits or services because of his athletic reputation or skill, unless 
specifically permitted by NCAA rules.  NCAA Division I Bylaws 12.1.1.2.1 (Amateur 
Status After Certification); 12.1.1.1.3 (Eligibility for Practice or Competition), 12.1.2 
(Amateur Status); 12.1.2.1.6 (Preferential Treatment, Benefits or Services).


Some stakeholders note that many elite players receive some form of payment to 
play basketball before attending college; that student-athletes are bringing substantial 
sums into NCAA and collegiate coffers; and that playing Division I men’s college 
basketball is essentially a full time job that does not leave room for a normal college 
experience.  They conclude for some or all of these reasons that players should receive 
some recompense (beyond the full value of their education) for playing basketball.17  


Others recognize the validity of some of these points, but contend the student-
athletes receive significant benefits from their college experiences, including the value 
of the scholarship (the full cost of a college education), the associated training, coaching 
and benefits of being on a collegiate team, and the lifelong incremental increase in 
earning power resulting from a college degree.  See ES Section 1.D.  Many believe that 
paying players is not financially or legally feasible and that doing so would fundamentally 
alter the nature of the collegiate game.  They support a variety of means – other than 
payment – to address the economic circumstances and equities of student-athletes in 
high-revenue sports, and to ensure that they receive the education that the college 
promises.  In addition, they support continued enforcement of the amateurism rules.   


17	 The NCAA has faced and continues to face legal challenges to its amateurism rules under antitrust and employment theories.  Northwestern 
Univ. and College Athletes Players Ass’n, Case 13-RC-12135, 362 NLRB No. 167 (Aug. 17, 2015) (declining to accept jurisdiction over bargaining 
unit of Division I FBS football players who receive scholarships); In re: National Collegiate Athletic Ass’n Athletic Grant-in-Aid Cap Antitrust 
Litigation, Case No. 4:14-md-2541-CW (N.D. CA 2014) (challenging failure to pay Division I men’s and women’s basketball and FBS football 
players the difference in the value of an athletic scholarship and the full cost of attendance); Jenkins et al. v. NCAA, Civil Action 14-CV-3:33-
av-0001 (D.N.J. 2014) (challenging agreement not to compete for services of Division I men’s basketball and FBS football players as violation of 
the antitrust laws without legitimate pro-competitive purposes); O’Bannon v. NCAA, 802 F. 3d 1049 (9th Cir. 2011) (challenging NCAA’s bylaws 
limitation precluding compensation for student-athletes’ images and likenesses in violation of the antitrust laws); Berger v. NCAA, 843 F.3d 285 
(7th Cir. 2016) (alleging that all Division I student-athletes are entitled to minimum wage for practice and competition as employees regardless of 
whether they receive athletic-related scholarships).  
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Still others believe that the NCAA rules are so focused on pre-professional sports 
that the NCAA has failed to create a system that makes sense for the majority of student-
athletes who will not make a living at their sports.  Under these rules, stakeholders 
assert, student-athletes who accept any “benefit,” no matter how small, risk losing 
their eligibility to compete.  The NCAA’s administration of the “no benefit” rule, see 
NCAA Bylaw 16.11.2 (Nonpermissible), was criticized as penalizing student-athletes and 
preventing them from engaging in normal interactions with friends and mentors.  Those 
holding this view suggest that the NCAA should engage in common sense calibration of 
the “no benefit” rule for particular contexts.


Agents.  NCAA rules further forbid collegiate athletes to enter into any agreement 
(oral or written) with agents for purposes of marketing their athletic ability or reputation 
for financial gain, even if that agreement is limited to future representation.  Prohibited 
marketing includes negotiations with professional teams, seeking product endorsements 
and efforts to place an athlete at a particular school.  The rules likewise forbid family 
members or other representatives to enter into such an agreement on behalf of an 
athlete.  In addition, athletes may not accept benefits from agents even if those benefits 
do not have strings visibly attached.  NCAA Division I Bylaws 12.3.1 (General Rule); 
12.3.1.2 (Representation for Future Negotiations); 12.02.1 (Agent); 12.3.3 (Athletics 
Scholarship Agent); 12.3.1.3 (Benefits from Prospective Agents).18 


Some stakeholders expressed the view that agents should be permitted to have 
earlier access to athletes, potentially as early as during high school, and certainly at the 
beginning of each academic year in college.  Agents opined that parents, families and 
students are eager for knowledge about their collegiate, professional and post-collegiate 
options and that they will find that information one way or another.  They assert that 
student-athletes routinely misunderstand their own professional prospects and their best 
path to success and that agents and advisors could assist student-athletes in making 
the best choices about eligibility, including choices that would result in higher levels of 
educational achievement. 


In addition, many stakeholders, including agents, told the Commission that agents 
are determined to develop relationships with professional prospects and, whatever 
the rules provide, will find ways to make contact with student-athletes and those who 
influence them.  Most stakeholders believe that many agents are already communicating 
with elite high school players and with collegiate players with professional prospects, 


18	 There are some exceptions to this prohibition.  For example, a student-athlete may use the services of an attorney or other individual to 
evaluate a professional sports contract (though that person may not be present for or otherwise represent the athlete in negotiations with a 
professional team).  NCAA Division I Bylaw 12.3.2 (Legal Counsel).  A school’s professional sports counseling panel is permitted to review a 
proposed professional contract and provide other services to student-athletes considering a professional career, NCAA Division I Bylaw 12.3.4 
(Professional Sports Counseling Panel).  An athlete may also engage and pay a recruiting service to provide information to colleges on the 
athlete’s behalf, provided the fee paid to such a service is not based on placement of the prospective student-athlete in a college as a recipient 
of institutional financial aid.  NCAA Division I Bylaws 12.3.3 (Athletics Scholarship Agent); 12.3.1 (Talent Evaluation Services and Agents). 
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often in violation of NCAA and school rules.  It would be better, stakeholders argue, 
if these contacts were in the open and regulated by the NCAA, including by requiring 
NCAA certification and registration with schools and by restricting contact to specific 
times and places. 


Still other stakeholders, including a number of agents, took the position that 
allowing agents to have contact with high school students will result in even earlier 
agent involvement in student-athletes’ decision making, including their selection of 
a grassroots or non-scholastic basketball coach, a high school, a college, etc.  These 
stakeholders maintain that the barriers to entry for professional agents should be higher 
(while recognizing that the NBPA has recently taken important steps to improve the 
quality of the agent cadre), and that the penalties for agents who violate NCAA rules 
should be higher (either through enforcement of state laws or through reporting of 
violations to the NBPA or other unspecified rule changes). 


Recruiting.  In the view of many Division I coaches, the NCAA rules hamstring 
college coaches and allow non-scholastic coaches and other third parties to become 
the primary influences over elite high school players.  For example, Division I coaches 
have limited opportunities to evaluate high school players in both scholastic and non-
scholastic settings, and those players cannot officially visit colleges and universities until 
late in their junior year.  See generally NCAA Division I Bylaws, Art. 13.  Indeed, Division 
I coaches complain that they are dependent on non-scholastic coaches, leagues and 
events for opportunities to view players, giving those third parties even more leverage 
over high school players.  In the interim, high school players are playing non-scholastic 
basketball sponsored by apparel companies who provide those high school players with 
gear, travel and experiences.  Division I coaches seek to increase their direct contact with 
high school players at critical junctures, and to limit their dependence on non-scholastic 
coaches, leagues and apparel companies for access to high school players.  


Penalties.  Finally, most stakeholders believe that the NCAA must have authority to 
impose harsher penalties on schools, coaches and administrators (including presidents) 
who violate the rules or know of rules violations and do nothing or who fail to cooperate 
with NCAA investigators.  There was a strong sentiment that the NCAA must have the 
ability to impose loss of post-season play, including the NCAA tournament, and loss of 
revenue from post-season play on those who commit serious infractions and those who 
decline to cooperate with NCAA investigations.  They believe that the availability – and 
utilization – of these penalties would get presidential and board-level attention at colleges.  
These persons further note that administrators, athletic directors and coaches who violate 
the rules often move on to other member institutions, and do not pay a significant price 
for violations that occur on their watch.  Moreover, the institutions that hire individuals who 
have violated the rules pay no significant price for taking the risk of hiring past offenders. 
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3.	 The Relationships Among College Basketball, Non-Scholastic 
Basketball, Apparel Companies, Agents and Other Third Parties


Currently, the NCAA “certifies” some non-scholastic or non-scholastic basketball 
events and leagues.  NCAA Division I Bylaws 13.18 (Basketball Event Certification); 
17.31.4.1 (Summer Basketball Leagues).  Coaches at NCAA member institutions can 
attend these summer events only if the NCAA certifies them.  Unfortunately, however, 
the requirements for NCAA certification are minimal, to be generous; and some of the 
requirements are poorly implemented while others are not enforced.  Non-scholastic 
basketball is largely unregulated.  


While an elite basketball player is in high school, he will virtually always develop 
a relationship with a non-scholastic basketball team and coach and with an apparel 
company – most likely one of Nike, Adidas or Under Armour.  Specifically, apparel 
companies sponsor elite high school teams that participate in NCAA-certified and 
other events around the country, including all-star games, camps, and other so-called 
elite experiences.  In addition, Nike sponsors the USA Basketball Men’s Developmental 
National Team.  By funding non-scholastic basketball, the apparel companies receive 
valuable input about their products, important exposure and credibility through their 
products’ use, and an opportunity to form early relationships with future college and 
professional athletes.  In connection with participating in these events and experiences, 
elite players (and their families) may receive luxury travel, gear and other benefits.  
Sometimes the apparel companies pay the non-scholastic basketball coaches for working 
with these teams and/or participating in their events.


In addition to coaching, experience, gear and travel, these non-scholastic 
basketball teams and events offer players exposure, including to Division I coaches.  For 
example, Division I coaches attend and recruit at the NCAA-certified events which are 
held in April and July each year.  Many summer coaches have ongoing relationships 
with Division I coaches.  They can thus bring “their” players to the attention of Division I 
coaches and potentially influence players to attend particular schools, including schools 
where “their” apparel company is a sponsor.


The Commission heard varying views on whether the NCAA should be more or 
less or differently involved in non-scholastic basketball.  All stakeholders agreed that 
non-scholastic basketball has provided substantial benefits to many student-athletes 
– competition, gear, travel and similar enriching experiences, coaching, exposure to 
college coaches and an opportunity to receive a college scholarship, among other 
things.  In addition, many college coaches use the events at which significant numbers 
of high school players gather to evaluate potential recruits efficiently and economically.  
Coaches at less advantaged schools rely on these large gatherings to scout the numbers 
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of players they must see in order to put their teams together.     


That said, virtually all stakeholders expressed the view that currently, non-
scholastic basketball lacks sufficient regulation, with detrimental effects on college 
basketball.  For example, significant money flows into summer ball from apparel 
companies, agents, investment advisers and other sources, and there is little 
accountability or transparency about many of the sources and expenditures of those 
funds.  Many state that it is well known that student-athletes are paid – either directly or 
indirectly (through family members or otherwise) – to play for particular summer teams.  
Almost all elite basketball players participate in non-scholastic basketball.  Thus, as 
noted above, many players and their families are accustomed to being paid before they 
attend college.  


Many stakeholders further observed that non-scholastic event operators and 
coaches are sometimes paid to influence student-athletes on their teams to attend 
particular schools or to work with particular agents and advisors.  Players and their 
families often are not aware of these relationships, and thus not aware that the coach 
has a financial interest in the player’s decisions about school or representation.  Further, 
college coaches seeking to recruit a player with a relationship to a non-scholastic 
basketball event operator or coach may have to pay or provide benefits to that operator 
or coach to be successful in recruiting that player.19    


A number of stakeholders expressed the view that one way to lessen the negative 
influence of non-scholastic basketball event operators and coaches would be for the 
NCAA to administer its own regional non-scholastic basketball camps in July and to 
restrict NCAA coaches to those NCAA camps for July.  Coaches would be able to see 
numerous elite high school players in one location, in theory without the need for an 
advance blessing from a non-scholastic basketball coach. 


Even putting non-scholastic basketball aside, an elite high school player will 
develop relationships with a variety of other third parties who may affect his college 
eligibility and career.  Most notably, as already discussed, many of these players will 
have relationships with agents, often through a “runner” for an agent who is hoping 
(and perhaps paying) to secure the player as a future client.  Sometimes a player’s family 
members have substantial influence with the player; and they, too, may be paid by 
agents or other third parties hoping to develop relationships with a future professional.   


Thus, when a college coach first reaches out to a high school player, that player 
may already have a coach to whom he is loyal, and that coach may have relationships 


19	 Sports journalists have recounted the stories of non-scholastic basketball, as summarized in the Pac-12 Men’s Basketball Task Force Report 
& Recommendations, pp. 16, 19-22 (Mar. 2018) (citing G. Dohrmann, Play Their Hearts Out (Ballentine Books 2010); K. McNutt, Playing Time: 
Tough Truths About AAU Basketball, Youth Sports, Parents and Athletes, African American Images, ch. 2 (2015)). 
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with other Division I coaches.  The player will also be on a team associated with and loyal 
to a particular apparel company, and be at the center of a web of other influences and 
loyalties beyond family and friends, often including an agent.  Of course, the college 
coach too may have a contract with an agent or apparel company.  This context makes 
college recruiting complex and challenging. 


Under the current system, Division I men’s basketball players are amateurs 
(student-athletes) and may receive a scholarship to matriculate and play basketball for 
their institution, but may not be paid for doing so.  In the context described above, 
however, a player may be strongly tempted to break NCAA rules and enter into a 
relationship with an agent or attend a particular college in order to be paid.  Similarly, 
coaches and other college representatives may be strongly tempted to pay players, 
family members and others who can influence players to attend particular schools.  As 
illustrated by the recent charges brought by the U.S. Attorney’s Office, this possibility is 
not merely theoretical.


This situation is exacerbated for elite players who have solid professional 
prospects in the NBA, and thus potential future earnings in the tens or hundreds of 
millions.  Apparel companies and agents will be highly motivated to start paying a player 
(and those who may influence the player) even before he attends college to develop as 
deep a relationship as possible. 


Many of these incentives for third-party conduct are present not only when 
high school players enter college, but also when college players consider transferring 
to another institution.  As noted above, roughly 40% of freshmen in Division I men’s 
basketball depart the institution they choose to attend by the end of their sophomore 
year.  Third parties influence many of these transfers.  The question of improper 
influence, accordingly, clearly extends to transfers.   


In sum, numerous players provide value to their schools and to third parties who 
may benefit from their success, and they and/or their families may receive offers of 
financial support for choices that they make.  Some players and/or their families may 
be in challenging financial circumstances; others may become accustomed to receiving 
financial support and benefits even before attending a college or university.  Student-
athletes are currently restricted in their ability to earn income related to their status as 
student-athletes while matriculating.  See, e.g., NCAA Division I Bylaw 12.1.2 (Amateur 
Status).  Thus, players or their families may be offered and receive money the NCAA 
rules prohibit them from taking, and coaches and others associated with NCAA member 
institutions may be involved in those payments or themselves take payments to influence 
players in a variety of ways. 
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Development of a Framework and Commission Recommendations


As it gathered information and listened to stakeholders, the Commission heard 
numerous recommendations for specific reforms to address the issues in Division I 
men’s basketball described above.  In assessing both the challenges and the potential 
reforms, the Commission accepted as its foundational principle the collegiate model 
of athletic competition.  The NCAA’s basic purpose is “to maintain intercollegiate 
athletics as an integral part of the educational program and the athlete as an integral 
part of the student body and, by so doing, retain a clear line of demarcation between 
intercollegiate athletics and professional sports.”  NCAA Constitution 1.3.1 (Basic 
Purpose).  Member institutions are responsible for controlling their intercollegiate 
athletics program “in compliance with the rules and regulations of” the NCAA.  NCAA 
Constitution 2.1.1 (Responsibility for Control).  “It is the responsibility of each member 
institution to establish and maintain an environment in which a student-athlete’s activities 
are conducted as an integral part of the student-athlete’s educational experience.”  
NCAA Constitution 2.2.1 (Overall Educational Experience).  The Commission’s 
recommendations seek to support and further both the NCAA’s purpose and its 
members’ acceptance of responsibility for its achievement.    


 The Commission recognizes that Division I men’s college basketball is just one 
part of a much larger ecosystem that includes Youth, High School, Non-Scholastic and 
Professional Basketball.  Stakeholders include student-athletes, parents and extended 
families, coaches, trainers, agents and other advisers, apparel companies, colleges and 
universities, professional leagues and players’ associations and others.  In making its 
recommendations, the Commission sought to take into account these other parts of the 
basketball ecosystem.


The issues currently confronting the NCAA and Division I men’s college basketball 
are long standing and complex.  The Commission believes, however, that implementing 
the recommendations below will support the integrity of the collegiate game and the 
NCAA’s member institutions without unduly limiting the individual opportunities of 
student-athletes. 
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RECOMMENDATIONS


Section 1: Realistic Pathways for Student-Athlete Success


A.	Separate The Collegiate Pathway And The Professional Pathway By 
Ending One-And-Done.


The Commission concludes that requiring elite high school players whom the 
NBA would draft to attend college contributes significantly to the corruption of college 
basketball and higher educational institutions generally.  Holding college players 
with professional prospects captive, and depriving them of the opportunity to earn 
professional salaries, also fuels the firestorm of complaints that the NCAA and its 
member institutions are exploiting college players.  Only the NBA and the NBPA can 
change this rule.  Thus, the Commission calls on the NBA and the NBPA promptly to 
negotiate NBA eligibility for players who are 18 years old.  


Before 2006, extraordinary high school graduates such as Kevin Garnett, Kobe 
Bryant and LeBron James bypassed college and went directly to the NBA.  Numerous 
other high school players, however, were drafted and struggled.  The NBA began to 
push for a minimum age requirement – to provide teams with more time to evaluate 
developing young talent – and this effort succeeded in 2006.  Starting with the 2006 
draft, elite basketball players graduating from high school who are capable of playing 
in the NBA have not been eligible to do so because they are not 19 years old.  Thus, to 
complete at a high level, these players must either attend a Division I school with a high 
quality basketball program or play professional basketball overseas.  The vast majority 
do not view the international professional option as viable and choose to attend college.  
The Commission concludes that elite high school athletes should be able to choose a 
professional pathway if one is available.  


In the Commission’s view, preventing young athletes capable of and preferring to 
play in the NBA from doing so, and pushing them into enrolling in college for a single 
year (or less), is doing more harm than good for college basketball and college.  The 
potential earning power of marquee college players who can win championships for their 
schools is an irresistible draw for third-party attention and money, most notably from 
athlete advisors.  Their game-changing potential for a college team creates the strongest 
motivation for improper payments from third parties and violations of NCAA rules by 
school administrators, coaches and other persons associated with member institutions.


The Commission heard from many stakeholders that agents and associated 
advisers are the primary source of money used for direct and indirect payments 
to players and their families and for payments to coaches and other persons of 
influence with players.  To state the obvious, agents receive enormous commissions 
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for negotiating the NBA, shoe and apparel, and other endorsement contracts of 
professional players.  Financial advisers earn significant commissions for investing 
professional players’ funds.  Competition to sign potential professional players is 
cutthroat.  Agents and other advisers seek to enter into relationships with potential 
professionals when those players are in high school and in college, and they do so by 
paying the players and those with influence over the players, including family members 
and coaches, in violation of NCAA rules.  Agents and other advisers also appear to 
have (and many actually have) valuable information and access to opportunities, such 
as coaching, training and exposure to college coaches.  Agents and other advisers thus 
form early relationships with potential professional players and their “influencers,” and 
players and their “influencers” become accustomed to being paid.


Eliminating one-and-done players from college basketball will remove the group 
of most likely future professionals, and the associated potential for corrupt payments 
from agents.  Allowing collegiate players who become clear professional prospects to 
depart when they choose to do so should similarly lessen the temptation to cheat while 
in college.  


Student-athletes, of course, are not the only ones subject to these financial 
temptations.  The potential financial benefits that these players bring to a college can 
also corrupt the school’s academic program and standards; schools might offer special 
benefits to these athletes in violation of NCAA rules or dilute the education of all 
students.  Finally, the matriculation of players virtually certain to attend school for a short 
time primarily to play Division I basketball is a public acknowledgement that certain 
student-athletes will not, as a practical matter, be college students.           


The Commission is not naïve.  It understands that implementation of this 
recommendation will not eliminate the problems described above, most notably third-
party payments to athletes to attend particular colleges and the resulting potential 
for corruption of collegiate programs.  Many Division I college basketball players who 
will never play in the NBA will bring championships and money to their schools and, 
as a result, may be offered payment by those who would benefit or by boosters.  In 
addition, many of those players will have professional potential and receive payments 
based on the mistaken hopes of third parties for eventual rewards.  Colleges, too, will 
reap enormous benefits from the attendance of players unlikely to make it to the NBA, 
and thus may be motivated to compromise academic standards.  Many student-athletes 
who play Division I college basketball have the “student” part of their student-athlete 
experience diluted so they can focus on basketball, without regard to their professional 
potential.


Nonetheless, the Commission believes that its recommendation both expands 
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opportunity for individuals and significantly reduces the incentives for improper payments, 
and is thus one important part of an overall effort to limit corruption in college basketball 
and to support the collegiate model.  The Commission recognizes that this change will 
be most effective in combination with the other recommendations it is making, including 
reformed and improved NCAA investigative and adjudicative processes, higher penalties 
for infractions, and new requirements for financial transparency and accountability in 
member institutions’ athletic programs and in non-scholastic basketball.20    


 The Commission considered alternatives to the recommendation above.  In light 
of the value and importance of staying in college for more than a year, the Commission 
carefully considered recommending adoption of the so-called baseball rule.21  To 
oversimplify, that rule would provide that if a player enrolls in college, his eligibility 
terminates on the first day of matriculation and he remains ineligible to play in the NBA 
or G League until he is at least 21 years old or his entering class completes its third year 
in college.  This rule offers some significant benefits.  It would require students who 
choose the collegiate path to understand that they are making a serious commitment to 
their education, and it would create a context in which athletes are ultimately more likely 
to receive their degrees.


However, the baseball rule would also force collegiate players who could sign with 
an NBA team to remain in school, with the negative consequences that would entail.  
Moreover, both the culture and professional path of a major league baseball player differ 
dramatically from that of an NBA player.  Baseball has a tiered, large-scale minor league 
system, and even elite players often spend years developing in the minors.  In addition, 
one baseball player generally cannot change the fortunes of a baseball team.  As a 
result, the baseball rule does not translate perfectly to basketball.  


If the NBA and the NBPA were to adopt the “baseball rule,” we believe that the 
challenges created by the presence of one-and-done players would simply migrate 
to older future NBA players unhappily captive in their second and third collegiate 
years.  Holding players with NBA opportunities hostage also feeds the narrative of 
collegiate player exploitation, putting pressure on the NCAA’s commitment to the 
collegiate model.  Players with professional earning power should have the freedom to 
choose a professional path.  The Commission believes that student-athletes should be 
encouraged but not forced to remain in college.


 The Commission also considered ending freshman eligibility.  This change would 
penalize many student-athletes ready to play Division I college basketball in their first 
years (and their schools) in order to address a problem created by a small group.  As 


20	 As noted in the Executive Summary, Section 1.A., the NCAA should also monitor the impact of this change in areas such as reclassification in 
case further action is required.
21	 Office of the Commissioner of Baseball, The Official Professional Baseball Rules Book, Rule 4-First-Year Player Draft. 
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an alternative to the blanket elimination of freshman eligibility, the Commission also 
considered conditioning such eligibility on some additional measure of Freshman 
Readiness, a demonstration that a student-athlete’s high school experience has prepared 
him for college academic requirements.  As a less drastic measure, the Commission 
considered making all Division I basketball scholarships three or four year scholarships 
such that colleges would be required to “lock up” scholarships if they recruited a 
player unlikely to matriculate for more than a year or did so regularly.  There are serious 
downsides to each of these alternatives.


The Commission is optimistic that the NBA and the NBPA will agree with its 
assessment.  If the NBA and the NBPA are unable to negotiate an end to one-and-done 
by the end of 2018, however, the Commission will reconvene and reassess the viability of 
some of these alternative tools.  The current situation is unacceptable. 


B.	 Allow Student-Athletes To Test Their Professional Prospects And 
Maintain Eligibility If They Do Not Sign A Professional Contract.


The Commission recommends that student-athletes be permitted to enter the 
draft and retain their collegiate eligibility if they are not drafted, provided they otherwise 
remain eligible to do so and they return to the same school.


The NCAA should provide high school and college players with additional 
flexibility in retaining collegiate eligibility while assessing their professional prospects.  
Under current NCAA rules, players may apply for an NBA Undergraduate Advisory 
Committee evaluation and participate in the NBA Combine, but players lose their 
collegiate eligibility if they do not remove their names from the draft within ten days 
after the NBA Combine.  NCAA Division I Bylaw 12.2.4.2.1 (Exception – Basketball).  It 
is easy to say that young players should know that they will not be drafted and that 
they “make their own beds” when they fail to withdraw from the draft.  But, this kind 
of misjudgment is widespread, and the penalty for it should not be so high, if we are 
serious about the value and importance of college.  The quality and value of the college 
experience increases with the amount of time a student-athlete spends on campus.  With 
the completion of each academic year, a student will face a lower hurdle to earning 
a degree.  Student-athletes who are wrong about their professional prospects should 
retain the opportunity to work toward the degree they were promised.  


We recognize that this regime has some downsides.  Under current collectively 
bargained rules, a player who declares for the draft, but is not drafted, is a free agent 
and may sign with any NBA team at any time, including the middle of the next college 
season.  To address this problem, the Commission requests that the NBA and the NBPA 
agree that players who are not drafted become ineligible for the NBA until they enter 
the draft again.
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In addition, if players remain in the draft until it occurs, college coaches will not 
know until June which players are eligible for, or remain on, their rosters for the next 
season.  However, the NBA draft is two rounds and involves only 60 players.  Data 
show that international players will take approximately 40% of these slots.  Thus, this 
uncertainty implicates very few players (around 36), and we believe that college coaches 
are sufficiently experienced and knowledgeable to accurately predict whether a young 
player is, in fact, likely to be drafted.  Student-athletes may make some decisions that 
cost them collegiate eligibility, but the Commission recommends that these points of no 
return be modified in light of current realities.


The Commission also has concluded that the NCAA should retain one aspect 
of the current transfer rule, which provides that players who transfer must sit out a 
season before returning to college basketball competition.  NCAA Division I Bylaw 
14.5.1 (Residence Requirement – General Principle).  Students who transfer face serious 
disadvantages in completing their degrees, and are less likely to do so.  Despite this 
issue, over the last few years, hundreds of players transfer each year, and the trend is 
upward.22  Division I basketball players who transfer overwhelmingly do so in order to be 
in a better “basketball situation,” without regard for earning their degrees.  Moreover, 
third parties influence many transfers for their own purposes, often without the best 
interests of the player in mind.  Thus, the Commission recommends that the “residence 
requirement” of the transfer rule remain in place, whatever other changes are made in 
the NCAA’s transfer rules.23


The Commission believes that this and other rule changes will provide student-
athletes with better information about their likely professional careers and a greater 
likelihood of ultimately achieving a college degree.   


C.	Permit Students To Receive Meaningful Assessment of Professional 
Prospects Earlier With Assistance From Certified Agents.


The Commission recommends that the NCAA and its member institutions develop 
strict standards for the certification of agents, and authorize and make opportunities 
for those certified agents to engage with student-athletes at school at specific times 
during the calendar year.  To implement this requirement, the NCAA must appoint a 
Vice-President level executive to develop detailed standards for NCAA certification and 
administer the program.  The NCAA’s program should also educate elite student-athletes 
at member institutions about NCAA eligibility rules and requirements and professional 
prospects.


22 NCAA Research, Tracking Transfer in Division I Men’s Basketball (Dec. 2017).
23	  The Commission further recommends that the NCAA and its Transfer Working Group examine the growing trend in graduate transfers, along 
with their falling degree completion rate, to ensure that the graduate transfer rule continues to serve its purposes.  See ES Section 1.B.
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The NCAA’s rules already allow student-athletes to retain lawyers and advisors to 
provide professional advice at market value, provided the lawyer or advisor does not 
engage in the representational activities of agents.  NCAA-certified agents should also 
be permitted to provide such advice.  Further, high school players considering entering 
the draft should be allowed to engage NCAA-certified agents and advisors just as 
high school baseball players may engage agents for advice about the draft.  Cf. NCAA 
Division I Bylaw 12.3.1 (Exception – Baseball and Men’s Ice Hockey – Prior to Full-Time 
Collegiate Enrollment).     


As stated above, both high school and college students misjudge – that is, over 
rate – their chances of a professional basketball career.  Very few high school players will 
play professional basketball.  Yet, many high school student-athletes believe they have 
professional prospects, and they work hard in high school to maintain eligibility to play 
that one-and-done year in college.  The concern is that, with the end of one-and-done, 
misguided high school players will assume that their NBA careers will start at 18 without 
a backup plan to attend college.  College students, too, misunderstand their prospects.  
In addition, the families of players lack objective, credible sources of information about 
the professional and collegiate paths.  All of these students need timely, reliable and 
trusted sources of information about their likelihood of professional success.


Current NCAA rules forbid players, their families and their associates to enter into 
written or oral agreements with, or to receive benefits from, individuals whom NCAA 
rules define as “agents”24 or their employees.  However, the Commission was advised 
that agents court elite players from an early age, and that many such players are paid, 
either directly or indirectly.25  Yet, virtually all agents with whom the Commission met 
advised the Commission not to allow high school or collegiate athletes to enter into 
agreements with agents in advance of their professional careers.  They generally thought 
that this would simply increase the influence of corrupt agents at an even earlier age.  
Instead, agents recommended creating opportunities for “good” agents to talk with 
high school and collegiate players and make their cases so that players would have all 
available options before they enter the professional market.  The Commission intends 
NCAA-certification to provide these opportunities for “good” agents. 


Players and families desperate for information are entering into relationships with 
agents, sometimes as early as the player’s sophomore year of high school.  The NCAA 
should bring these conversations into the light and allow elite players to discuss their 
prospects with agents whom it certifies under NCAA-approved standards.  This would 


24	 An agent is any person who either directly or indirectly represents a prospective or current student-athlete in marketing his athletic ability or 
reputation for financial gain or seeks to obtain any kind of financial gain or benefit from securing a student-athlete’s enrollment at an institution 
or potential earnings as a professional athlete.  NCAA Division I Bylaws 12.02.1 (Agent); 12.02.1.1 (Application).
25	 Virtually all such payments, including those involved in the indictments that led to appointment of the Commission, would be unlawful under 
the Revised Uniform Athlete Agent Act.  See Uniform Law Commission, Acts, Athlete Agents Act, www.uniformlaws.org.  More than forty states 
have adopted either the Revised or original Act, but it is rarely enforced.



http://www.uniformlaws.org
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provide a channel through which information about a player’s professional prospects and 
value could flow.26


The Commission understands that contact with agents can lead to illicit payments 
and other rule violations.  It thus recommends serious consequences for NCAA-
certified agents who participate in violations of NCAA rules.  For example, such agents 
should lose their NCAA certification and be barred from non-scholastic basketball 
events certified by the NCAA (see Section 3, infra).  In addition, agents who the NCAA 
decertifies may not pass along representation of their student-athlete clients to other 
agents at the same agency.  Such agents should also be reported to the NBPA.  Finally, 
a student-athlete who enters into an agreement, or whose family members enter into an 
agreement, with a non-certified agent should lose his eligibility.   


The Commission also recommends that the NCAA work with the NBA and the 
NBPA to establish additional venues for representatives of those entities to meet with 
collegiate players and provide information about professional status and opportunities.  
The NBA and the NBPA have unique credibility with collegiate athletes.  Players would 
make more informed choices about college if they had additional opportunities to hear 
from the NBA and its players.


D.	Provide Resources To Make The Promise Of A College Education 
Real.


The Commission recommends that the NCAA immediately establish a substantial 
fund and commit to paying for degree completion for student-athletes with athletic 
scholarships who leave college after progress of two years towards a degree.  The NCAA 
must require Division I programs to establish a Degree Completion Program to support 
degree completion by student-athletes who compete and complete two years of college 
and then leave school, but later seek to return to college to finish their education.  The 
NCAA and its member institutions must keep focused on the prize here – a college 
degree. 


As described above, the Commission starts from the premise that students 
who are athletes – not paid professionals – play college sports.  It is worth noting that 
student-athletes choose the collegiate path, and we want to enhance their ability to 
decide whether to do so.  But they are making a choice; if it is not the right choice and a 
professional path is more desirable, they should take it.


We recognize that many do not accept that premise, and instead argue that those 
who play men’s Division I football and basketball earn substantial revenues for their 


26	 The Commission also recommends that the NCAA itself make additional educational efforts directed at high school players during NCAA 
non-scholastic basketball camps.  See Section 3.C., infra.
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schools, cannot participate fully in the academic and social experience of college, and 
therefore should be treated as professional athletes and paid more than the full cost 
of their college educations.  Proponents of pay-for-play contend that it is past time to 
recognize that men’s Division I football and basketball players are not student-athletes, 
but are instead professional athletes who are not receiving a college education.  As a 
matter of fairness, they contend, the players who earn these massive revenues should 
share in them, rather than seeing the money flow to coaches, athletic directors, excessive 
facilities and elsewhere.  Thus, the argument continues, colleges should openly bid for 
players’ services, instead of obtaining their services through a corrupt process as they are 
alleged to do now.27


  Opponents of pay-for-play strongly believe that college basketball should remain 
a game played by student-athletes that has unique value and appeal.  They also strongly 
resist the argument that student-athletes do not benefit from attending college and 
participating in intercollegiate basketball.  Their counter is simple.  Student-athletes in 
fact benefit enormously.  They receive full scholarships up to the cost of attendance, 
see ES Section 1.D.  Students with demonstrated financial need are also eligible for Pell 
grants of $5,800 annually.  Student-athletes often receive benefits such as meals, special 
academic support, travel expenses, coaching, training and nutritional advice, career 
guidance and more, worth tens of thousands of dollars annually.  Obviously, student-
athletes who remain in school for four years receive four times this value, along with the 
increased earning power of a college degree, which is roughly $1 million over a lifetime.  
See ES Section 1.D. 


In addition, all agree that the complexities of developing a lawful and fair pay-
for-play system are staggering.  In an open market for player services, payments would 
vary based on the talent of the individual, the revenue that he or she would generate, 
the local sports market, etc.  It is unclear what happens to the players who are not worth 
that much in a pay-for-play model, or whether colleges can compete for players’ services 
annually.  Opponents of pay-for-play also point out that no system would be fair to all 
students, sports and schools, and that many programs would cease to exist, depriving 
large numbers of student-athletes without professional potential of an opportunity to 
attend college.  They also observe that if players were paid a salary instead of the full 
cost of attendance at college, they would pay taxes on that salary, and thus receive little 
benefit.  Paying student-athletes, others assert, would erode the associations between 
athletes and their schools, athletes and their teammates, and athletes and their fellow 
students.
27	 The public argument about pay-for-play includes hundreds of articles and opinion pieces.  Here is a small sample:  J. Thelin, Paying College 
Athletes: How will colleges pay the price? in Inside Higher Education (Feb. 2018); M. Lemmons, College Athletes Getting Paid? Here Are Some 
Pros and Cons in HuffPost (March 29, 2017); J. Nocera, A Way to Start Paying College Athletes in The New York Times (Jan. 8, 2016); T. Ross, 
Cracking the Cartel: Don’t Pay NCAA Football and Basketball Players, in The New Republic (Sept. 2, 2015); J. Solomon, NCAA Critics Offer Way 
to Begin Paying College Players in CBS Sports (2014); P. Hruby, Should College Athletes Get Paid? Ending the Debate Once and For All in The 
Atlantic (Apr. 2011); T. Branch, The Shame of College Sports in The Atlantic (Oct. 2011).
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This debate is longstanding, and many have entrenched views.  College basketball 
has earned billions for NCAA institutions.  Indeed, the major, revenue-generating 
college sports have supported the inter-collegiate athletic experiences of thousands 
of athletes in sports that are not profitable and have provided a multitude of other 
benefits to member institutions.  However, those billions have also been used to finance 
breathtaking salaries for some coaches in revenue-generating sports and extravagant 
athletic facilities, while some colleges reduce academic offerings.  Many, including some 
members of this Commission, wonder whether colleges and universities are making the 
right choices about their institutions’ educational missions.


The Commission has already expressed its view that student-athletes receive 
valuable benefits by pursuing a degree and participating in intercollegiate sports.  In 
addition to the economic benefits detailed above, college sports is a valuable part of 
a college education, as illustrated by numerous student-athletes who study, train and 
compete with no thought or possibility of “going pro.”  But the Commission shares the 
concerns of those who believe that the athletes generating these billions in revenues 
for NCAA colleges and universities and their coaches and administrators often are not 
receiving the benefit of the college education that they are promised.  This problem is 
compounded when players with professional options are not permitted to leave college 
and play professionally.  The Commission likewise believes that the large sums of money 
and the prestige that accompany college basketball championships can corrupt colleges’ 
admission standards, academic offerings and integrity.  


One aspect of this debate is particularly relevant to the Commission’s mandate.  
Paying modest salaries to Division I basketball players will not address the particular 
corruption the Commission confronts; nor will providing student-athletes a modest 
post-graduation trust fund based on licensing of names, images and likenesses.  None 
of the contemplated payments would be sufficient to reduce the corrupt incentives of 
third parties who pay certain uniquely talented players in the hope of latching onto their 
professional futures, of coaches and boosters seeking to secure the success of their 
programs, or of colleges willing to undermine their education mission to ensure the 
eligibility of players.  One would have to adopt a full-scale professional model to forestall 
that corruption or, as the Commission recommends, try instead to revitalize the college 
model.      


Finally, the Commission is also aware of many voices suggesting that allowing 
student athletes to earn some financial benefit from the marketing of their names, image 
and likenesses (NIL) is consistent with the collegiate model, particularly if students do not 
receive those funds until after college.  Notably, the NCAA is a defendant in litigation 
involving the NCAA’s refusal to allow students to do so.  The court suggested that if the 
NCAA allowed students to benefit financially from NIL marketing, plaintiffs would then 
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be able to argue that all restrictions on income are anti-competitive.  The court stated 
that “[t]he difference between offering student-athletes education-related compensation 
and offering them cash sums untethered to educational expenses is not minor: it is 
a quantum leap.  Once that line is crossed, we see no basis for returning to a rule of 
amateurism and no defined stopping point.”  O’Bannon v. NCAA, 802 F.3d 1049, 1078 
(9th Cir. 2015) (emphasis added).


A number of members of the Commission were drawn to the idea of reforms 
in this arena.  However, given the lack of legal clarity on this matter, the Commission 
was concerned about the unintended consequences of such changes.  See ES Section 
1.D.  The Commission recommends that if the legal context changes or clarifies, the 
NCAA should remain open to rule changes addressing student-athletes and NIL.  But, 
in the current legal circumstances, the Commission decided to address the charge 
of exploitation by providing individual student-athletes with access to professional 
opportunities, and ensuring that the student portion of student-athlete is real.  
Specifically, the Commission recommends allowing student-athletes with a professional 
pathway to make the choice to leave college every year, creating resources so that they 
can make an informed choice whether to do so, welcoming back student-athletes whom 
the NBA does not draft, making a serious financial commitment to degree completion 
and severely punishing those who undermine the premise that student-athletes must 
receive a valuable – not a sham – education. 


In sum, the Commission recognizes that the money generated by Division I 
basketball makes its task extremely difficult.  Nonetheless, the Commission recommends 
changes intended to expand the professional opportunities of high school athletes 
who do not wish to attend college, to blunt the incentives to corrupt major college 
sports, to increase the likelihood that colleges, coaches and administrators participating 
in corruption will be punished, and to help student-athletes receive the college 
education they are promised.  To meet the latter obligation, the NCAA must establish 
a substantial fund to assist its member institutions in fulfilling their commitment to 
student-athletes and mandate that its members establish degree completion programs. 
This recommendation will be expensive; but in today’s world, it is necessary to provide 
meaning to the phrase student-athlete.


Section 2:  
Establish Professional Neutral Investigation and Adjudication of Serious 


Infractions and Hold Institutions and Individuals Accountable


1.	 Implement Independent Investigation and Adjudication of 
Complex Cases.


The Commission recommends a prompt radical transformation of the NCAA’s 
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investigative and enforcement process for cases involving complex or serious violations 
(hereafter “complex cases”).


The consensus view – including within the NCAA – is that the NCAA investigative 
and enforcement process is broken.  The NCAA’s shared governance and cooperative 
principles do not work in situations when large sums of money and serious reputational 
damage is at stake.  Schools and individuals “lawyer up” to protect their financial 
and reputational interests.  The current NCAA system does not provide its personnel 
with the tools and authority necessary to investigate complex cases and effectively 
prosecute violators of the rules.  Decision makers are volunteers and NCAA members; 
they face perceived conflicts of interest in adjudicating complex cases with adverse 
consequences for the credibility of the process.  Punishment is often unpredictable and 
inadequate to deter violations.  In many cases, the process takes years, and the NCAA 
imposes punishment long after the departure of bad actors.  Prominent coaches and 
administrators escape accountability for what they knew or should have known was 
occurring in their programs.  A significant institutional overhaul is required. 


First, the Commission recommends that the NCAA establish two tracks for 
addressing rules violations – one track for complex cases28 and a second for all others.  
The current NCAA process would remain in place for the second category of cases, 
but the NCAA must create an entirely new process for investigating and deciding 
complex cases.  Most significantly, the Commission recommends that the Committee 
on Infractions appoint a panel of paid independent decision makers, such as lawyers, 
arbitrators and retired judges.  These decision makers would form a pool from which 
three adjudicators would be randomly selected to resolve each complex case.  Members 
of the panel would serve for a term of five years (with some shorter and longer terms 
initially so that the entire panel does not turn over simultaneously).  The panel would 
operate under the rules of the American Arbitration Association or analogous rules; 
its decisions would be final and binding, subject to review only under the Federal 
Arbitration Act.  Volunteers and members should not decide whether fellow member 
institutions have violated NCAA rules, nor the appropriate punishment for those 
violations.  It is time for independent adjudication of the NCAA’s complex cases.


The Commission recognizes that instituting an adversary process may further delay 
a process already criticized as too slow.  The Commission recommends two measures 
to address this issue.  First, the NCAA should adopt rules authorizing the independent 
panel of adjudicators to grant preliminary injunctive relief – that is, to forbid or require 
certain action while the adjudication is taking place – against institutions and individuals 
where the NCAA’s investigator and advocate demonstrates a substantial likelihood of 


28	 One threshold question is how to define the cases subject to the new process.  The Commission recommends that both the NCAA and the 
alleged violator be empowered to designate a case as “complex,” provided the panel of adjudicators may disagree and return the case to the 
second track.  In addition, the NCAA may wish to designate cases with certain potential penalties as complex as a matter of rule.     







40
APRIL 2018
REPORT AND RECOMMENDATIONS TO ADDRESS THE ISSUES FACING COLLEGIATE BASKETBALL


success on the merits and the balance of harms favors immediate relief.  This mechanism 
may be particularly relevant in cases of failure to cooperate.  Second, the NCAA should 
establish reasonable time limits for submission and decision of a case, which must be 
enforced except in extraordinary circumstances, as determined by the panel. 


Second, the Commission recommends that the NCAA ensure professional 
investigation and prosecution of serious violations.  There are at least two ways to do 
so.  After its appointment, the independent adjudication panel could create a panel of 
outside counsel (not the NCAA’s usual counsel who would be in a conflict of interest) to 
investigate and advocate in complex cases.  In the alternative, the NCAA could establish 
a separate investigation and advocacy office, with rules guaranteeing its independence.


The Commission also recommends that the newly formed investigative office 
(or appointed law firm) and, indeed, all relevant NCAA investigative bodies, be 
instructed to exercise appropriate enforcement discretion and common sense – that 
is, to set appropriate priorities for enforcement, to make reasonable decisions about 
punishment, and not to expend excessive resources on violations that are de minimis.  
This investigative entity should give serious infractions substantial attention and seek 
punishments that will deter future violations.  But it should also recognize that certain 
kinds of minor violations should be handled differently, both in terms of resources 
expended and punishment recommended.  In the exercise of such discretion, plainly 
self-reporting and other indicia of cooperation should be considered.  


The NCAA Bylaws require member institutions, their staff and student-athletes 
to cooperate in NCAA investigations.  See, e.g., NCAA Division I Bylaw 19.2.3 
(Responsibility to Cooperate).  A failure to cooperate is one factor the NCAA can 
consider in assessing penalties.  NCAA Division I Bylaw 19.9.2 (Factors Affecting 
Penalties).  This regime has proved insufficient.  The NCAA also must adopt rules that 
require member institutions and their personnel to cooperate with NCAA investigations, 
with a failure to respond to investigators’ requests promptly bearing significant 
consequences, including loss of post-season eligibility and revenues.  Specifically, 
to participate in Division I basketball, member institutions and their presidents, 
administrators, and coaches must agree to cooperate with NCAA investigations, 
including by providing documents and testimony where sought by NCAA investigators.  
In addition, while the NCAA does not have subpoena power, it can adopt rules 
requiring as a condition of membership, that member institutions enter into contractual 
agreements to cooperate in investigations and that member institutions contractually 
impose the same requirement of cooperation on presidents, administrators and coaches.  
NCAA rules should specifically protect whistleblowers who report and provide evidence 
of violations.  
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Relatedly, the independent panel of adjudicators must have the authority, on 
a motion to show cause, promptly to impose consequences for failure to cooperate 
in investigations of complex matters, including, where appropriate, loss of the right 
to participate in post-season tournaments and other NCAA events and the loss of 
associated revenues.  


In a related point, the NCAA must authorize its investigators and advocates to 
submit and rely on the evidence admitted in judicial and administrative tribunals and 
on the decisions of those tribunals.  There is no reason to require the NCAA to redo 
the work of other tribunals.  The independent panel of adjudicators can determine the 
reliability of the evidence and the preclusive effect of other decisions.             


B.	 Enact and Impose Increased Core Punishments With Significant 
Deterrent Effects.


The Commission recommends significant changes in the penalty structure and the 
nature of penalties imposed on NCAA member institutions for certain violations.  The 
Commission considers non-cooperation a separate serious offense that should receive 
substantial penalties, including the loss of participation in and revenues from the NCAA 
tournament for up to five years.  In addition, the Commission believes that serious 
repeated violations of NCAA rules must be subject to these same severe penalties.  


Current core penalties for violations of NCAA rules are set out in the Division I 
Manual, Article 19, Figure 19.1.  The NCAA adopted these penalties in October 2012, 
effective August 2013.  Due to the length of the NCAA’s adjudication process, the first 
cases in which the current penalty matrix applies have only recently been resolved.  (The 
penalty matrix in effect at the time of a violation applies to that violation without regard 
to subsequent amendments.)   The matrix provides appropriate types of penalties for 
violations by institutions – i.e., probation, fines, suspensions, scholarship reductions, 
forfeitures, post-season bans, head-coach restrictions, recruiting visit restrictions.


The Commission considered whether the core institutional penalties are sufficiently 
severe to have the desired deterrent effect.  The Commission believes that many at 
NCAA member institutions consider the rewards of NCAA rule violations to outweigh the 
risks, and thus it recommends the following changes in the NCAA’s institutional penalties 
and penalty structure:


First, the Commission recommends the following increases in the core penalty 
structure:  (i) increase the competition penalties for Level I violations to allow a five-year 
post-season ban; (ii) increase the financial penalties for Level I violations to allow loss 
of all sharing in post-season play, including the NCAA tournament, for the same five-
year period; (iii) increase the penalties for a show-cause order to allow life-time bans; (iv) 
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increase the penalties for head coach restrictions to allow imposition of more than one 
season; and (v) increase the penalties for recruiting visit violations to allow full year visit 
bans.  Colleges with comprehensive, effective compliance programs should see their 
penalties mitigated; those without such programs may see their penalties enhanced.


Second, the Commission recommends that the NCAA inform members that past 
penalties imposed for particular violations have no precedential value, and that the 
independent panel shall conduct a de novo assessment of the appropriate penalties 
for violations with the need for deterrence in mind.  The panel must be free to calibrate 
punishment without regard to past practice.


Third, the Commission recommends that member institutions that employ a 
coach, athletic director or other administrator under a show cause order for a previous 
violation of NCAA rules must receive enhanced penalties if that individual’s program re-
offends.  Institutions that hire an individual under a show cause order must be aware that 
they are taking a significant risk. 


Fourth, the Commission recommends that the NCAA highlight the availability 
of a five-year ban from the NCAA tournament and the loss of all revenues from the 
tournament for that same period for member institutions’ programs found to have 
engaged in systematic, severe and repeated violations of NCAA rules.  The Commission 
acknowledges that imposing this penalty will result in significant punishment of innocent 
members of the college community and beyond, and that it must be limited to the 
extreme circumstances.  Nonetheless, the NCAA should use this punishment where 
necessary to address sufficiently grave patterns of misconduct. 


In its current enforcement structure, the NCAA addresses individuals who 
participate in rules violations through punishments imposed on member institutions.  
The Commission recommends a significant expansion in individual accountability for 
rules violations for presidents, administrators and coaches:


a.	 As noted, the NCAA must require member institutions’ contracts with 
their coaches, athletic directors and other administrators associated with 
the athletic department to provide that these individuals must cooperate 
with NCAA investigations and enforcement proceedings.


b.	 The NCAA must require member institutions’ contracts with these 
individuals to include agreement to be subject to NCAA enforcement 
investigations and infractions decisions and discipline, up to and including 
discharge.


c.	 The NCAA must enact a rule requiring college presidents, athletic 
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department directors and coaches to certify annually that they have 
conducted due diligence and that their athletic programs comply with 
NCAA rules.  The NCAA rules should provide for significant penalties for 
those individuals if they knew or should have known of violations and did 
not address them, up to and including termination.


The NCAA is certainly not blameless for its failure to address the corruption in 
college basketball that led to the recent prosecutions, but the primary failures belong to 
the individuals at colleges and universities who allowed their programs to be corrupted, 
averting their eyes to keep the money flowing.  With enhanced individual accountability, 
the Commission believes that more college presidents and athletic directors will find it 
beneficial to adopt and enforce comprehensive compliance programs.  See also NCAA 
Constitution 2.1 (Principle of Institutional Control and Responsibility).    


In terms of substantive rules changes, the NCAA’s jurisdiction with respect to 
academic issues must be clarified, stated in amended rules and communicated to 
member institutions.  The rules must be amended to allow the NCAA to address all 
academic fraud and cheating to the extent it is used to corrupt athletic eligibility.  
Member institutions should not be able to shield academic fraud to ensure athletic 
eligibility by extending that fraud to the entire student body.  In addition, the NCAA’s 
imposition of discipline for academic fraud and misconduct has been inconsistent and 
untimely.  The relationship between punishment and the school’s involvement, including 
its self-reporting, is unclear.  Member institutions do not fulfill their commitment to 
student-athletes when they allow them to maintain eligibility through academic fraud or 
misconduct.  The NCAA must also amend its rules to clarify the standard for academic 
fraud and misconduct and to establish consistent punishments for the violations of these 
rules.  Going forward, the NCAA must apply a revised standard consistently across 
member institutions.


Finally, in connection with its certification of agents who may engage in sanctioned 
on-campus meetings with high school and college students, the NCAA must enact rules to 
ensure that agents who participate in rules violations are punished.  As noted above, agents 
who participate in violations of NCAA rules must lose their certification and be banned 
from NCAA-certified non-scholastic basketball events.  Decertified agents may not pass 
along their student-athlete clients to others in their agencies.  In addition, the Commission 
recommends that the NCAA report any agents’ participation in NCAA rule violations to the 
NBPA.  The Commission believes that the NBPA would be willing to punish and potentially 
decertify agents who participate in violations of NCAA rules.  Indeed, the NBPA is currently 
focused on improving the quality and ethics of the agents it certifies.  The NBPA has a large 
stick and its efforts in increasing the standards for certification and in regulating agents will 
be invaluable to the NCAA’s efforts to limit the influence of corrupt agents.
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Putting to one side agents paying large sums of money to players, the 
Commission heard comments that collegiate players or their families may receive from 
agents a meal or minor travel expenses or some other small benefit that those with 
limited financial means are strongly tempted to accept.  The Commission concludes that 
the NCAA and its member institutions must enhance the resources of Student Assistance 
Funds and educate student-athletes about the benefits that it can provide to address the 
legitimate school-related needs of student-athletes.  NCAA Division I Bylaws 15.01.6.1, 
16.11.1.8 (Student Assistance Fund).  Specifically, the Commission believes that the 
Fund should be increased and used for additional purposes, such as providing Division 
I schools with the resources to assist parents and families to travel to student-athletes’ 
games, subject to means testing.                 


Finally, the Commission is aware of the Revised Uniform Athlete Agents Act 
(“RUAAA”) developed by the Uniform Law Commission, in response to an NCAA request 
that state law address agents’ provision of cash and other economic benefits to student-
athletes.  Forty-two states, DC, Puerto Rico and the U.S. Virgin Islands have adopted 
the Uniform Athlete Agents Act and eight have adopted the RUAAA.  The Uniform 
Law Commission provided useful input to the Commission and sought its support 
in encouraging states to adopt the RUAAA.  Unfortunately, while a number of states 
have enacted state laws regulating sports agents, the Commission is not aware of any 
significant number of enforcement actions.  The Commission encourages States to both 
enact and enforce state laws regulating sports agents.    


Section 3:  
Mitigating Non-Scholastic Basketball’s  


Damaging Influence on College Basketball


The NCAA must adopt rules that will reform non-scholastic basketball or 
disassociate college basketball from the corrupt aspects of non-scholastic basketball.  
The Commission recommends that the NCAA take both short and long-term action.  In 
the short term, the NCAA must adopt rigorous certification criteria for non-scholastic 
basketball events its coaches may attend, including significant measures to ensure 
financial transparency and accountability.  In the long term, the NCAA should administer 
its own regional camps for high school players in the group subject to college recruiting 
in July of each year.  


A.	Reform Non-Scholastic Basketball and Make Its Finances 
Transparent.


The Commission heard from numerous stakeholders that non-scholastic basketball 
provides recreation, competition and gear for thousands of children who will never play 
elite high school or college basketball, let alone play professionally.  The Commission 
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further heard about many selfless individuals who volunteer to administer and coach 
non-scholastic basketball, investing their skill and countless hours without thought of 
remuneration or benefit.  However, the Commission also heard from many that because 
non-scholastic basketball is unregulated, some teams, events and tournaments have 
damaging consequences for college basketball.


The NCAA certifies non-scholastic basketball events and leagues, but the 
requirements for certification are minimal and those that exist appear to be poorly 
implemented and inadequately enforced.  At the elite levels, apparel companies, 
agents and other sponsors finance leagues, events and teams, without accounting for 
the expenditure of the funds.  The Commission spoke with several apparel companies 
that sponsor substantial non-scholastic basketball events and leagues as part of their 
community partnerships and brand marketing.  It did not appear to the Commission that 
any of these entities carefully followed the money or sought a complete understanding 
of the financial arrangements of the event operators and coaches of non-scholastic 
basketball for elite players.  The Commission learned that non-scholastic basketball 
event operators and coaches steer elite players to the agents and advisors who pay them 
or otherwise provide “favors,” and to the collegiate programs with which they develop 
relationships.  In turn, players (and those who influence them) may be paid or receive 
excessive travel and other benefits to select particular teams or leagues. 


The NCAA must manage its relationships with non-scholastic basketball, with the 
objective of preventing the corruption of college basketball.  The Commission believes 
that the elimination of one-and-done players from college basketball will diminish 
the influence of non-scholastic basketball event organizers and coaches with college 
programs.  Clearly, however, problems will remain.  College coaches recruit roughly 1125 
high school players to Division I programs every year.  To the extent college coaches and 
non-scholastic basketball event organizers and coaches are scratching each other’s backs 
for personal gain, they are corrupting college basketball.  To the extent non-scholastic 
basketball event organizers and coaches are paying – or arranging for the payment of 
– players and their families to participate in or enter particular summer programs, they 
are creating a culture that contributes to the expectation of continued payment while in 
college.      


The NCAA and its member institutions have some leverage in their relationship 
with non-scholastic basketball.  Players whom the NBA will not draft from high school – 
that is, most players – seek to play college basketball.  To do so, they must be seen and 
evaluated by college coaches.  Most college coaches cannot see sufficient players by 
attending high school games, involving only one or two players whom they are recruiting 
at a time.  Instead, they assess players at summer events where numerous players with 
the potential to play college basketball compete against each other.  Put differently, 
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non-scholastic basketball needs NCAA coaches, and NCAA coaches need non-scholastic 
basketball.  The Commission’s guiding principle in this area is that the NCAA should not 
certify, and NCAA coaches should not participate in, non-scholastic basketball events 
involving coaches, leagues or sponsors who are not fully transparent about the sources 
and amounts of their financial support.


More specifically, while NCAA coaches are forbidden to attend non-scholastic 
basketball events not certified by the NCAA, the NCAA’s current criteria for certification 
are plainly insufficient.  The new criteria for certification must include detailed 
requirements for financial transparency.  Any person or entity that sponsors a summer 
league, team or event must disclose any payments made to or received from any coach, 
event operator, owner or any other entity associated with that league, team or event.   
Any coach, event operator, owner or other entity associated with that summer league, 
team or event must disclose any payment received that is related to the event and how 
the payments will be expended.  The Commission leaves to the NCAA the design of the 
disclosure forms and the details of the requirements, but it must require the provision 
of any non-profit organization’s financial filings with the government and full financial 
transparency – going both ways – for non-scholastic basketball sponsors, event operators 
and coaches.


The Commission further recommends that the NCAA enforce existing 
requirements and impose additional prerequisites for certification of non-scholastic 
basketball events.  Current NCAA rules require as a condition of certification that non-
scholastic basketball events contain an educational component.  That requirement is 
not effectively administered and enforced – a missed opportunity.  Moreover, the NCAA 
should enforce limits on the paid travel and other benefits associated with the events, 
and require commercially standard charges for admission (where allowed) and programs 
(rather than allowing individualized expensive arrangements for college coaches).  
Further, the certification should specifically state that NCAA enforcement personnel have 
unfettered access to any event, including physical access to the venue and the ability to 
inspect all financial documentation associated with the event.  


B.	 Enlist the Apparel Companies in Transparency and Accountability 
Efforts.


The Commission notes that during its meetings with representatives of 
several apparel companies with high profiles in professional and college basketball, 
all expressed a commitment to a culture of compliance at their companies.  This 
commitment included respect for and adherence to NCAA rules and a willingness to be 
transparent about their relationships with college coaches and professional agents and 
about their expenditures in non-scholastic basketball.
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While these statements were welcome, the Commission does not believe that 
the apparel companies have always delivered on this promise.  In fact, it was difficult 
to ascertain how closely these companies track funding for non-scholastic basketball 
and associated activities.  The Commission will formally ask the boards and leadership 
in these companies to make a commitment to transparency and accountability for the 
expenditure of company funds in college and non-scholastic basketball, particularly 
in light of the recent indictments in the Southern District of New York.  Indeed, the 
Commission looks forward to statements but more importantly actions by these public 
companies that demonstrate their commitment to integrity and accountability in this 
space.  


C.	 In Cooperation with Partners, Establish NCAA Youth Development 
Programs.


 In this section, the Commission recommends significant changes to the resources 
and programs available for the development of young, pre-collegiate players, ideally 
by the summer of 2019.  Allowing players to enter the professional ranks earlier brings 
with it the responsibility to provide appropriate resources for earlier development.  We 
acknowledge that institutional influence—by USA Basketball, the NCAA, and the NBA 
and the NBPA—has been largely missing in this space for the past 20 years and that non-
scholastic basketball has been largely ungoverned.  We strongly recommend that the 
named institutions lend their expertise and, wherever possible, work together to provide 
an alternative to the individual and corporate influences which currently dominate pre-
collegiate youth basketball particularly in the summer.  In the Commission’s view, the 
NCAA, USA Basketball, the NBA and the NBPA all have significant institutional interests 
in developing prominent roles in non-scholastic basketball, particularly in the areas of 
player identification, development and evaluation.  There is a great deal of work to be 
done in the development of pre-collegiate players, and the three institutions should also 
welcome partners and sponsors willing to work within the standards, disciplines, and 
accountability these institutions will bring to youth development.  


The Commission makes distinctions among three levels of players in addressing 
pre-collegiate youth development: Level 1 for those players across the four high school 
years with identified National Team Potential, Level 2 for those players across the four 
high school years with identified Highest Collegiate Potential, and Level 3 for those 
players across the four high school years with identified Collegiate Potential.  
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Every year, the number of players to be identified, evaluated and developed at 
each level follows:


	 Level 1 (National Team Potential) 		  80-100


Level 2 (Highest Collegiate Potential)	 400-500


Level 3 (Collegiate Potential)			   2,000-2,500


It is important to note that the Commission believes developing players at each 
level will require a collaboration among USA Basketball, the NCAA, the NBA and the 
NBPA.  The absence of any one of these stakeholders in the youth development space 
will exacerbate the current problems with recruiting and development.


While the NCAA, USA Basketball, the NBA and the NBPA should work out the 
details, the Commission believes that there is a role for each organization to play at each 
of the three Levels—although the degree to which each organization takes a leadership 
role should naturally vary by level.  At Level 1, USA Basketball with the NBA should take 
the lead in organizing and implementing a program targeting this tier of players.  USA 
Basketball with the NCAA should take the lead in organizing and implementing Level 
2, and the NCAA should take the lead in organizing and implementing Level 3.  Each of 
the stakeholders will need to bring commitment, experience, financial resources, and the 
necessary authorities to this shared effort.  


The tasks to be accomplished in youth development include:  


•	 Player identification.  USA Basketball will be primarily responsible for the 
identification of those players with the highest potential for Level 1 (Junior 
National Teams).  The NCAA will be primarily responsible for identification of 
those players with the highest potential for Levels 2 and 3.  The Commission 
understands that college coaches annually identify the prospects they seek 
to recruit using electronic databases and recruiting services.  Based on these 
systems, players can be assigned to an appropriate level based on the interest 
shown in them.  As a further step to ensure that players are properly identified, 
the Commission recommends that USA Basketball, the NCAA, and the NBA 
and NBPA establish a “collaborative advisory group” to annually review and 
validate the player identification and player evaluation processes.    


•	 Player development.  Player development must expand well beyond 
basketball to include academic, health, wellness, and life skills.  The 
Commission recommends four physical interactions with pre-collegiate players 
at each level annually (camps, clinics and tournaments) with continuing on-line 
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education and mentoring throughout the year.  The Commission recommends 
that one of these contacts occur at NCAA-administered regional camps each 
summer during July, which NCAA coaches would exclusively attend during 
that time, and that current NCAA-directed recruiting windows be adjusted 
to account for these events.  The Commission also recommends that events 
organized and implemented under this youth development initiative be 
required to adhere to USA Basketball licensing requirements for coaches and 
the October 2016 Youth Development Guidelines for safe play published 
by the USA Basketball and the NBA.  Finally, the Committee recommends 
that participation in NCAA summer events be limited to students making 
appropriate academic progress towards initial college eligibility.


•	 Player evaluation.  The most important outcome of player evaluation is a 
realistic assessment of a player’s potential.  The Commission recommends that 
a “collaborative advisory group” among the NCAA, USA Basketball and the 
NBA and NBPA be established to provide a realistic assessment of professional 
potential to players in Levels 1 and 2.  Importantly, the Commission believes 
these evaluations must be transparent and accessible. 


The Commission further recommends that working with USA Basketball, the NBA, 
the NBPA, the WNBA and the WNBPA, as appropriate, the NCAA also consider creating 
analogous programs and initiatives for the development of young women basketball 
players for the collegiate and professional levels.


In conclusion, the Commission received extensive commentary about the 
corruption prevalent in youth basketball organized outside the high school academic 
setting.  We believe that the only way to mitigate the influence of third parties (who may 
not be working in the best interest of young, talented players) is to introduce financial 
transparency and accountability to all such entities, establish NCAA youth development 
programs and provide regulated access to expert player evaluation for students and 
their families.  Individually, none of these reforms is sufficient, but taken together 
the Commission hopes they will improve the corrosive culture of youth basketball.  
Protecting, educating and developing youthful players – from the time they first enter 
high school – is likely to be among the most challenging and important tasks ahead.  


D.	Enact Changes in Rules Governing Recruiting and Coaches’ 
Interaction with Recruits and Student-Athletes.


The Commission endorses NCAA consideration of some of the recommendations 
made by the National Association of Basketball Coaches (NABC) and other stakeholders 
with respect to recruiting and coaches’ interaction with their players and recruits. These 
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recommendations are intended to strengthen the relationships between NCAA coaches 
and prospective and current student-athletes so that these coaches are not required to 
recruit and instruct through third parties.


First, the Commission supports the NABC’s recommendation that the summer 
recruiting calendar for evaluating college prospects be modified to allow college 
coaches to attend two weekends of scholastic-sponsored events in June and to attend 
three weekends of NCAA-sponsored events in July (once established).  The Commission 
further supports the requirement that once NCAA-sponsored events for July are 
established, NCAA coaches be limited to recruiting at those events during that time.  
Many of the problems associated with non-scholastic basketball occur in the summer.


Second, the Commission supports NABC’s recommendation that official visits 
be permitted to begin during the summer between a prospective student-athlete’s 
sophomore and junior years.  The rules should allow five official visits before completion 
of the junior year and five additional visits during the senior year, and limit the student to 
one visit per year per institution.  Prospective student-athletes are visiting colleges earlier 
in their development, and third parties may fund those visits where families cannot afford 
the trips.  The Commission agrees that allowing earlier official visits may alleviate some 
of this pressure.


Third, the Commission further supports the recommendation that coaches be 
permitted to provide more than two hours of skills instruction per week in the off-season.  
We are informed that an unintended consequence of current limits on NCAA coaches’ 
hours of skills instruction is that agents and other third parties pay for trainers, and we 
agree that allowing coaches additional time to work with players would be preferable.


Finally, to establish additional points of interaction between college coaches and 
student-athletes, the Commission supports the recommendation that video operators 
and other “staff’ be permitted to coach their teams.  The Commission was informed that 
NCAA schools are not doing enough to develop the next generation of coaches; in any 
event, this restriction sets artificial limits on relationships between coaching staffs and 
team members.


The Commission believes that additional recommendations of the NABC and 
others are worthy of NCAA study.  It also supports the NABC’s intent to reinvigorate its 
Code of Ethics and disciplinary rules and enforcement.







51
APRIL 2018
REPORT AND RECOMMENDATIONS TO ADDRESS THE ISSUES FACING COLLEGIATE BASKETBALL


Section 4:  
Add A Significant Cadre of Public Members  


To The NCAA Board of Governors.


The Commission recommends that the NCAA restructure its Board of Governors 
to include at least five public voting members with the experience, stature and 
objectivity to assist the NCAA in re-establishing itself as an effective and respected 
leader and regulator of college sports.  It further recommends that at least one of these 
public members also be a member of the NCAA’s Executive Board.


The NCAA Board of Governors is currently composed of presidents or chancellors 
of NCAA colleges and universities, chairs of NCAA division governance bodies and the 
NCAA president.  NCAA Constitution 4.1.1.  Each of these Board members wears a 
second hat for a school, conference or NCAA division or body that creates at least an 
appearance that he or she cannot be entirely objective in determining the direction of 
the Association. 


The NCAA administers what is effectively a public trust in the United States — 
athletic competition among college athletes.  Public members of boards serve important 
functions.  They provide objectivity, fresh perspectives and independent viewpoints and 
judgments.  Many non-profit associations utilize public board members for precisely 
these reasons.  The NCAA Board needs excellent public members, with the benefits 
that such members provide.  The NCAA should promptly amend its Constitution to 
restructure the Board to include public voting members, while simultaneously creating a 
slate of candidates with the appropriate stature and characteristics.  The Commission will 
provide recommendations to assist the NCAA in ensuring compilation of a high-quality 
slate of potential public board members.
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CONCLUSION


The Commission calls on the NCAA to draw up draft legislation and plans to 
implement its recommendations for Commission review by early August 2018. The 
Commission will promptly reconvene and provide its input. 


The Commission has made a number of important recommendations.  Some call 
for action by third parties, such as the NBA, the NBPA, apparel companies and member 
institutions.  Most call for substantial NCAA action.  Some are simple in concept, but not 
in execution — such as creating independent investigative and adjudicative systems.  
Others should be easy to execute — specific changes in the available punishments under 
Article 19 and in the recruiting rules.  Some do not require rules changes, but instead 
the devotion of financial and administrative resource to planning, for example, the 
creation of NCAA non-scholastic basketball camps.  The Commission is committed to 
completing the task that its recommendations will start.  It must have a chance to review 
the responsive draft legislation and action plan, to provide its viewpoint and, hopefully, 
its affirmation of the NCAA’s plan to help ensure the success of this important effort to 
renew college basketball.
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2018 WL 1524005
United States District Court, N.D. California.


IN RE: NATIONAL COLLEGIATE ATHLETIC ASSOCIATION
ATHLETIC GRANT-IN-AID CAP ANTITRUST LITIGATION


This Document Relates to: All Actions


Case Nos. 14-md-02541-CW, 14-cv-02758-CW
|


Signed 03/28/2018


ORDER GRANTING IN PART AND DENYING IN
PART CROSS-MOTIONS FOR SUMMARY JUDGMENT


(Dkt. Nos. 657, 704, 797, 800)


CLAUDIA WILKEN, United States District Judge


*1  In this multidistrict litigation, student-athlete Plaintiffs allege that Defendants National Collegiate Athletic
Association (NCAA) and eleven of its member conferences fixed prices for the payments and benefits that the students


may receive in return for their elite athletic services. Now pending are cross-motions for summary judgment. 1  For the


reasons set forth below, the cross-motions for summary judgment are granted in part and denied in part. 2


1 The Court will rule by separate order on the pending motions to seal and to exclude proposed expert testimony.


2 In the exercise of discretion, the Court denies Defendants' Motion for Supplemental Briefing and Plaintiffs' Motion to File
Supplemental Evidence for the Summary Judgment Record. See Civil Local Rule 7-3(d). The Court does not, at this time,
rule on whether Plaintiffs' proposed supplemental evidence will be admissible at trial.


BACKGROUND


Plaintiffs are current and former student-athletes in the sports of men’s Division I Football Bowl Subdivision (FBS)
football and men’s and women’s Division I basketball. Defendants are the NCAA and eleven conferences that
participated, during the relevant period, in FBS football and in men’s and women’s Division I basketball. Plaintiffs
allege that Defendants violated federal antitrust law by conspiring to impose an artificial ceiling on the scholarships and
benefits that student-athletes may receive as payment for their athletic services.


I. O'Bannon v. NCAA
In 2009, a group of college Division I student-athletes brought an antitrust class action against the NCAA to challenge
the association’s rules preventing men’s football and basketball players from being paid, either by their school or by any
outside source, for the sale of licenses to use the student-athletes' names, images, and/or likenesses (NIL) in videogames,
live game telecasts, and other footage. O'Bannon v. NCAA, 7 F. Supp. 3d 955, 962-63 (N.D. Cal. 2014). The rules
challenged by the O'Bannon plaintiffs, which furthered the agreement of the NCAA and its members to fix the value of
student-athletes' NIL at zero, included the then-applicable maximum limit on financial aid. Under that limit, student-
athletes were prohibited from receiving “financial aid based on athletics ability” that exceeded the value of a full grant-
in-aid. O'Bannon, 7 F. Supp. 3d at 971. The rules defined “grant-in-aid” as “financial aid that consists of tuition and fees,
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room and board, and required course-related books.” Id. Other expenses related to school attendance, such as supplies
and transportation, were not included in the grant-in-aid limit, although they were calculated in a school-specific figure
called “cost of attendance.” Id.


The Court held a bench trial and ruled that the challenged NCAA rules violated Section 1 of the Sherman Act, 15 U.S.C.
§ 1. Id. at 963. The Court found that the evidence presented at trial established that FBS football and Division I men’s
basketball schools compete to recruit the best high school football and men’s basketball players in a relevant market for
a college education combined with athletics. 7 F. Supp. 3d at 965-68, 986-88. In exchange for educational and athletic
opportunities, the FBS and Division I schools compete “to sell unique bundles of goods and services to elite football
and basketball recruits.” Id. at 965, 986. The Court found that this market, alternatively, could be understood as a
monopsony, in which the NCAA member schools, acting collectively, are the only buyers of the athletic services and
NIL licensing rights of elite student-athletes. Id. at 973, 993.


*2  The Court found that the plaintiffs met their burden to show that the NCAA had fixed the price of the student-
athletes' NIL rights, which had significant anticompetitive effects in the relevant market. Id. at 971-73, 988-93. On the
question of procompetitive justifications of the restraints, the Court found that the NCAA’s challenged restrictions
on student-athlete compensation played “a limited role in driving consumer demand for FBS football and Division I
basketball-related products.” Id. at 1001. The Court also found that the challenged rules “might facilitate the integration
of academics and athletics ... by preventing student-athletes from being cut off from the broader campus community.”
Id. at 1003.


The O'Bannon plaintiffs proposed three alternatives that they asserted were less restrictive than the NCAA rules that
they challenged: (1) raising the grant-in-aid limit to allow schools to award stipends, derived from specified sources
of licensing revenue, to student-athletes; (2) allowing schools to deposit a share of licensing revenue into a trust fund
for student-athletes which could be paid after the student-athletes graduate or leave school for other reasons; and (3)
permitting student-athletes to receive limited compensation for third-party endorsements approved by their schools. 7
F. Supp. 3d at 982. Each of these proposed less restrictive alternatives related specifically to the use of revenue derived
from NIL licensing and endorsements.


This Court found that the first two of these proposed alternatives “would limit the anticompetitive effects of the NCAA’s
current restraint without impeding the NCAA’s efforts to achieve its stated purposes.” Id.; see also id. at 983-84. The
Court rejected the plaintiffs' third proposed alternative. Id. at 984. Accordingly, this Court enjoined the NCAA from
enforcing any rules that would prohibit its member schools and conferences from offering their FBS football and men’s
Division I basketball recruits a limited share of the revenues generated from the use of their NIL in addition to a full
grant-in-aid, but permitted the NCAA to implement rules capping the amount of compensation that could be paid to
student-athletes while they are enrolled in school at the cost of attendance. Id. at 1007-08. The Court also prohibited
the NCAA from enforcing rules to prevent member schools and conferences from offering to deposit a limited share of
NIL licensing revenue in trust for their FBS football and Division I basketball recruits, payable when they leave school
or their eligibility expires. Id. at 1008.


The Ninth Circuit largely affirmed this Court’s decision, including the finding that allowing NCAA member schools to
award grants-in-aid up to the student-athletes' full cost of attendance would be a substantially less restrictive alternative
to the existing compensation rules. O'Bannon v. NCAA, 802 F.3d 1049, 1079 (9th Cir. 2015). It held that “the grant-
in-aid cap has no relation whatsoever to the procompetitive purposes of the NCAA: by the NCAA’s own standards,
student-athletes remain amateurs as long as any money paid to them goes to cover legitimate educational expenses.”
Id. at 1075. However, it vacated the judgment and injunction insofar as they required the NCAA to allow its member
schools to pay student-athletes limited deferred compensation in a trust account. Id. at 1079. The circuit court found
that allowing “students to receive NIL cash payments untethered to their education expenses” would not promote the
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NCAA’s procompetitive purposes as effectively as a rule forbidding cash compensation, even if the payment was limited
and took the form of a trust fund. Id. at 1076.


II. This Litigation
*3  Plaintiffs initiated these actions in 2014 and 2015, attacking the NCAA’s cap on their grant-in-aid itself, rather than


merely the association’s restrictions on sharing NIL revenue. The United States Judicial Panel on Multidistrict Litigation
transferred actions filed in other districts to this Court pursuant to 28 U.S.C. § 1407 for coordinated or consolidated
pretrial proceedings. All but one of the actions were consolidated. The operative pleading in the consolidated action is
Plaintiffs' consolidated amended complaint, filed July 11, 2014. The consolidated amended complaint has been amended
by orders incorporating additional allegations about named Plaintiffs in subsequently-filed cases (Docket Nos. 86, 184,
197). One case, Jenkins v. NCAA, No. 14-cv-02758, has not been consolidated, but all pending motions were briefed


together in the consolidated action and in Jenkins. 3


3 The Jenkins Plaintiffs raise one separate issue in a footnote to Plaintiffs' opposition to Defendants' cross-motion for summary
judgment. They request that if the Court grants Defendants' summary judgment motion in the consolidated action, the Court
not apply the ruling to the Jenkins action, but instead remand it back to the District of New Jersey, where the decisions of the
Ninth Circuit and this Court in O'Bannon would not control under the doctrine of stare decisis. At the hearing on the motion,
the Jenkins Plaintiffs clarified that they do not seek remand if the Court grants summary judgment only in part. See Jan. 16,
2018 Tr. at 50. Because the Court grants summary judgment in part and denies it in part, the Jenkins Plaintiffs' request for
remand prior to summary judgment is moot.


On December 4, 2015, the Court certified three injunctive relief classes in the consolidated action, under Federal Rule
of Civil Procedure 23(b)(2): a Division I FBS Men’s Football Class, a Division I Men’s Basketball Class, and a Division
I Women’s Basketball Class, each consisting of student-athletes who received or will receive a written offer for a full
grant-in-aid as defined by NCAA Bylaw 15.02.5 during the pendency of this action. In the Jenkins action, the Court
certified the men’s football and basketball classes; the women’s basketball class was not sought in that case. As part of
the class certification proceedings, all Plaintiffs committed to seek to stay either the consolidated case or the Jenkins case
prior to trial of the other in order to avoid duplicative trials on behalf of identical classes and a race to determine which
judgment would be binding under principles of res judicata.


Defendants and the consolidated Plaintiffs reached a settlement of all claims for damages, and the Court granted final
approval of that settlement and entered a partial judgment under Federal Rule of Civil Procedure 54(b) on December 6,
2017. The Jenkins Plaintiffs have not sought damages. Therefore, only claims for injunctive relief remain pending.


LEGAL STANDARD


Summary judgment is properly granted when no genuine and disputed issues of material fact remain, and when, viewing
the evidence most favorably to the non-moving party, the movant is clearly entitled to prevail as a matter of law. Fed.
R. Civ. P. 56; Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986); Eisenberg v. Ins. Co. of N. Am., 815 F.2d 1285,
1288-89 (9th Cir. 1987).


The moving party bears the burden of showing that there is no material factual dispute. Therefore, the court must regard
as true the opposing party’s evidence, if supported by affidavits or other evidentiary material. Celotex, 477 U.S. at 324;
Eisenberg, 815 F.2d at 1289. The court must draw all reasonable inferences in favor of the party against whom summary
judgment is sought. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); Intel Corp. v. Hartford
Accident & Indem. Co., 952 F.2d 1551, 1558 (9th Cir. 1991).
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*4  Material facts which would preclude entry of summary judgment are those which, under applicable substantive
law, may affect the outcome of the case. The substantive law will identify which facts are material. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986).


Where the moving party does not bear the burden of proof on an issue at trial, the moving party may discharge its burden
of production by either of two methods:


The moving party may produce evidence negating an essential element of the nonmoving party’s
case, or, after suitable discovery, the moving party may show that the nonmoving party does not
have enough evidence of an essential element of its claim or defense to carry its ultimate burden
of persuasion at trial.


Nissan Fire & Marine Ins. Co., Ltd., v. Fritz Cos., Inc., 210 F.3d 1099, 1106 (9th Cir. 2000).


If the moving party discharges its burden by showing an absence of evidence to support an essential element of a claim
or defense, it is not required to produce evidence showing the absence of a material fact on such issues, or to support its
motion with evidence negating the non-moving party’s claim. Id.; see also Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871,
885 (1990); Bhan v. NME Hosps., Inc., 929 F.2d 1404, 1409 (9th Cir. 1991). If the moving party shows an absence of
evidence to support the non-moving party’s case, the burden then shifts to the non-moving party to produce “specific
evidence, through affidavits or admissible discovery material, to show that the dispute exists.” Bhan, 929 F.2d at 1409.


If the moving party discharges its burden by negating an essential element of the non-moving party’s claim or defense,
it must produce affirmative evidence of such negation. Nissan, 210 F.3d at 1105. If the moving party produces such
evidence, the burden then shifts to the non-moving party to produce specific evidence to show that a dispute of material
fact exists. Id.


If the moving party does not meet its initial burden of production by either method, the non-moving party is under no
obligation to offer any evidence in support of its opposition. Id. This is true even though the non-moving party bears
the ultimate burden of persuasion at trial. Id. at 1107.


DISCUSSION


I. Res Judicata and Collateral Estoppel
Defendants argue that all of Plaintiffs' claims are foreclosed under the doctrines of res judicata, or claim preclusion, and
collateral estoppel, or issue preclusion, by the decisions of the Ninth Circuit and this Court in O'Bannon. 802 F.3d 1049;
7 F. Supp. 3d 955. The purpose of these doctrines is to “relieve parties of the cost and vexation of multiple lawsuits,
conserve judicial resources, and, by preventing inconsistent decisions, encourage reliance on adjudication.” Allen v.
McCurry, 449 U.S. 90, 94 (1980). The burden of proving the elements of either res judicata or collateral estoppel is on
the party asserting it. Kendall v. Visa U.S.A., Inc., 518 F.3d 1042, 1050-51 (9th Cir. 2008) (collateral estoppel); Karim-
Panahi v. Los Angeles Police Dep't, 839 F.2d 621, 627 n.4 (9th Cir. 1988) (res judicata).


Res judicata prohibits the re-litigation of any claims that were raised or could have been raised in a prior action. Tahoe-
Sierra Pres. Council v. Tahoe Reg'l Planning Agency, 322 F.3d 1064, 1077-78 (9th Cir. 2003). Three elements must be
present in order for res judicata to apply: (1) an identity of claims; (2) a final judgment on the merits; and (3) the same
parties or their privies. Id. at 1077.


*5  Collateral estoppel “prevents a party from relitigating an issue decided in a previous action if four requirements
are met: ‘(1) there was a full and fair opportunity to litigate the issue in the previous action; (2) the issue was actually
litigated in that action; (3) the issue was lost as a result of a final judgment in that action; and (4) the person against
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whom collateral estoppel is asserted in the present action was a party or in privity with a party in the previous action.’ ”
Kendall, 518 F.3d at 1050 (quoting United States Internal Revenue Serv. v. Palmer, 207 F.3d 566, 568 (9th Cir. 2000)).


The application of either res judicata or collateral estoppel here would require that any Plaintiff not present in O'Bannon
have been in privity with the parties in that case. Two primary categories of Plaintiffs here were not part of the O'Bannon


class: male student-athletes who were recruited after O'Bannon and female student-athletes. 4


4 The parties have not briefed whether there are any class members in this case who were not class members in O'Bannon because
their NIL have not been, and will not be, included in game footage or in videogames after the conclusion of the athlete’s
participation in intercollegiate athletics. See O'Bannon, 7 F. Supp. 3d at 965 (quoting class definition).


Defendants contend that privity nonetheless exists here because, in O'Bannon, the interests of nonparty student-athletes
were represented adequately by the plaintiffs there with the same interests and the Court took special care to protect the
interests of future student-athletes. In “certain limited circumstances, a nonparty may be bound by a judgment because
she was adequately represented by someone with the same interests who was a party to the suit. Representative suits with
preclusive effect on nonparties include properly conducted class actions.” Taylor v. Sturgell, 553 U.S. 880, 894 (2008)
(internal alteration, citation and quotation marks omitted). The Supreme Court held,


A party’s representation of a nonparty is “adequate” for preclusion purposes only if, at a minimum:
(1) The interests of the nonparty and her representative are aligned, and (2) either the party
understood herself to be acting in a representative capacity or the original court took care to protect
the interests of the nonparty. In addition, adequate representation sometimes requires (3) notice of
the original suit to the persons alleged to have been represented.


Taylor, 553 U.S. at 900 (citations omitted). The Supreme Court further explained that, in the federal class action context,
the limitations on nonparty representation “are implemented by the procedural safeguards contained in Federal Rule of
Civil Procedure 23.” Id. at 900-01. In other words, the definition of the O'Bannon class under Rule 23 limits the persons
who are subject to the preclusive effect of the judgment. Under Taylor, then, the effect of res judicata does not extend
to individuals who were not part of the O'Bannon class. Furthermore, Defendants cannot satisfy the Taylor factors for
individuals who were not class members in that case. The Court and the parties in O'Bannon focused their analysis on
the claims of class members, the named plaintiffs represented only class members, and only class members were on notice
that they were represented.


*6  None of the current Plaintiffs' claims are precluded for an additional reason, regardless of whether those Plaintiffs
were O'Bannon class members. The general rule is that “ ‘the continuation of conduct under attack in a prior antitrust
suit’ ” gives rise to a new action. Harkins Amusement Enters., Inc. v. Harry Nace Co., 890 F.2d 181, 183 (9th Cir. 1989)
(quoting 2 P. Areeda & D. Turner, Antitrust Laws § 323c (1978)) (“Failure to gain relief for one period of time does
not mean that the plaintiffs will necessarily fail for a different period of time.”); see also Frank v. United Airlines, Inc.,
216 F.3d 845, 851 (9th Cir. 2000) (“A claim arising after the date of an earlier judgment is not barred, even if it arises
out of a continuing course of conduct that provided the basis for the earlier claim.”). Only where no distinct conduct is
alleged can res judicata be applied to bar claims arising from a different time period. See In re Dual-Deck Video Cassette
Recorder Antitrust Litig., 11 F.3d 1460, 1464 (9th Cir. 1993) (applying res judicata where nothing new was “alleged—
no new conspiracy, no new kinds of monopolization, no new acts”).


The Court must consider the “conduct of parties since the first judgment” and other factual matters in the new cause of
action. Harkins, 890 F.2d at 183 (quoting California v. Chevron Corp., 872 F.2d 1410, 1415 (9th Cir. 1989)). It is not
enough that “both suits involved essentially the same course of wrongful conduct” or that injunctive relief was sought
in the first action, especially “in view of the public interest in vigilant enforcement of the antitrust laws through the
instrumentality of the private treble-damage action.” Lawlor v. Nat'l Screen Serv. Corp., 349 U.S. 322, 327, 329 (1955)
(internal quotation marks omitted).
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The NCAA Bylaws were changed after, and in part because of, O'Bannon, and now permit student-athletes to receive
financial aid, based on athletics ability, up to their cost of attendance, or more than that in the case of a Pell grant. See Pls.
Ex. 15 at 182 (Bylaws 15.1, 15.1.1). In this case, Plaintiffs do not challenge the bar on distributing NIL licensing revenue
to student-athletes or the former grant-in-aid limitation. Rather, the challenged restraints are the current, interconnected
set of NCAA rules that generally limit financial aid to the cost of attendance yet also fix the prices of numerous and
varied exceptions—additional benefits that have a financial value above the cost of attendance. See Pls. Opp. to Defs.
MSJ, App'x A (Challenged Rules and Operative Language).


Some of these rules regulate payment for additional benefits that do appear to be tethered to education, such as the
rule limiting the availability of academic tutoring. See Defs. Ex. 1 at 102 (Bylaw 13.2.1.1(k), prohibiting tutoring to
assist in initial eligibility, transfer eligibility, or waiver requests). The rules also restrict schools' ability to reimburse
student-athletes for computers, science equipment, musical instruments and other items not currently included in the
cost of attendance calculation but nonetheless related to the pursuit of various academic studies. See NCAA (Kevin C.
Lennon) Depo. at 212:11-19. Plaintiffs also challenge various additional restrictions on benefits related to educational
expenses, such as providing guaranteed post-eligibility scholarships. Id. at 195:5-199:17. Currently, schools may provide
guaranteed post-eligibility scholarships for undergraduate or graduate study and tutoring costs only at their own
institution, but not at other institutions. Id.


Defendants also allow, but fix the amount of, benefits that a school may provide that are incidental to athletic
participation, such as travel expenses and prizes. See id. at 58:20-59:16 (“There are items that schools can provide outside
of educational expenses, which, again, are tethered to cost of attendance, that I would kind of capture as incidental
to participation.”). Some of the additional benefits limited by the rules at issue in this case were provided to student-
athletes at the time of the O'Bannon trial, but neither this Court nor the Court of Appeals addressed them in that case
and their scope has expanded since that time. For example, student-athletes could previously receive meals incidental to
participation in athletics, see O'Bannon Ex. 2340-233 (then-applicable Bylaws), but may now receive unlimited meals and
snacks, see Pls. Ex. 15 at 183 (Bylaw 15.2.2.1.6 regarding meals incidental to participation); Mishkin Reply Decl. Ex. 1 at
207 (Bylaw 16.5.2(d), (e) regarding meals and snacks). Witnesses in O'Bannon testified that the Student Assistance Fund


(SAF) 5  could then be used to purchase a “special insurance policy” or “catastrophic injury insurance,” O'Bannon Tr.
2147:14-23, 2152:7-17, but student-athletes now may borrow against future earnings to purchase loss-of-value insurance,
Pls. Ex. 15 at 58 (Bylaw 12.1.2.4.4). Student-athletes now may receive athletic performance bonuses from international
organizations related to Olympic participation. See Pls. Ex. 15 at 57 (Bylaw 12.1.2.1.5.2, adopted January 17, 2015 and
effective August 1, 2015). There has been an increase in permissible reimbursement for family travel expenses, which
permits schools to pay limited expenses of a student-athlete’s spouse and children to attend games, although still not
those of parents or siblings. Eugene DuBuis Smith Depo. at 51:24-57:18; see also NCAA (Lennon) Depo. at 71:7-73:2,
186:1-16 (discussing Bylaw 16.6.1.1); Mishkin Reply Decl. Ex. 1 at 303 (Bylaw 18.7.5).


5 The SAF is a fund that the NCAA provides to member schools to distribute to student-athletes for a variety of uses, some
of which are in addition to full cost-of-attendance financial aid. See NCAA (Lennon) Depo. at 152:19-153:19; Pls. Ex. 24 at
NCAAGIA03316052 (reporting on SAF uses).


*7  Because Plaintiffs raise new antitrust challenges to conduct, in a different time period, relating to rules that are not
the same as those challenged in O'Bannon, res judicata and collateral estoppel do not preclude the claims even of those
Plaintiffs who were O'Bannon class members.


II. Section 1 of the Sherman Act
The Court next turns to the remaining issues in the parties' cross-motions. Plaintiffs move for summary judgment of
their claims under Section 1 of the Sherman Act. 15 U.S.C. § 1. In order to establish a Section 1 claim, Plaintiffs must
demonstrate: “(1) that there was a contract, combination, or conspiracy; (2) that the agreement unreasonably restrained
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trade under either a per se rule of illegality or a rule of reason analysis; and (3) that the restraint affected interstate
commerce.” Tanaka v. Univ. of S. California, 252 F.3d 1059, 1062 (9th Cir. 2001) (internal quotation marks omitted).
The existence of a contract, combination or conspiracy that affects interstate commerce is undisputed in this case. NCAA
regulations are subject to antitrust scrutiny under the Sherman Act and must be tested using a rule-of-reason analysis.
O'Bannon, 802 F.3d at 1079. Under that analysis, Plaintiffs bear the initial burden of showing that the challenged
restraints produce significant anticompetitive effects within a relevant market. If Plaintiffs meet this burden, Defendants
must come forward with evidence of the restraints' procompetitive effects. Plaintiffs must then show that any legitimate
objectives can be achieved in a substantially less restrictive manner. Tanaka, 252 F.3d at 1063.


Plaintiffs contend that the undisputed evidence supports their claim that the challenged restraints cause anticompetitive
effects in the relevant market, and that Defendants cannot meet their burden to prove that the restraints have
procompetitive benefits. They request that the Court grant summary judgment on this basis, obviating the need to reach
the question of whether there are any less restrictive alternatives to any legitimate objectives. Plaintiffs do not seek
summary judgment on the existence of less restrictive alternatives.


Defendants cross-move for summary judgment on the basis that the decisions of this Court and the Ninth Circuit in
O'Bannon bar all of Plaintiffs' claims, under the doctrine of stare decisis. “If a court must decide an issue governed by
a prior opinion that constitutes binding authority, the later court is bound to reach the same result, even if it considers
the rule unwise or incorrect. Binding authority must be followed unless and until overruled by a body competent to do
so.” Hart v. Massanari, 266 F.3d 1155, 1170 (9th Cir. 2001). Stare decisis applies when “there are neither new factual
circumstances nor a new legal landscape.” Ore. Natural Desert Ass'n v. U.S. Forest Serv., 550 F.3d 778, 786 (9th Cir.
2008). A court is required to reach the same legal consequence from the same “detailed set of facts.” In re Osborne, 76
F.3d 306, 309 (9th Cir. 1996). “Insofar as there may be factual differences between the current case and the earlier one,
the court must determine whether those differences are material to the application of the rule or allow the precedent to
be distinguished on a principled basis.” Hart, 266 F.3d at 1172; see also Miranda v. Selig, 860 F.3d 1237, 1242 (9th Cir.
2017) (stare decisis required where circumstances of new case are not “separate and distinct in a meaningful way for the
purposes of the Sherman Act”). The doctrine encompasses issues actually decided in a prior case even if those issues were
not, in a technical sense, necessary, but only if they were germane to the eventual resolution of the case and expressly
resolved after reasoned consideration. Alcoa, Inc. v. Bonneville Power Admin., 698 F.3d 774, 804 n.4 (9th Cir. 2012);
Barapind v. Enomoto, 400 F.3d 744, 751 (9th Cir. 2005) (en banc).


*8  In the area of antitrust law, however, another interest competes with the doctrine of stare decisis. That is an interest
“in recognizing and adapting to changed circumstances and the lessons of accumulated experience.” State Oil Co. v.
Khan, 522 U.S. 3, 20 (1997). Rule-of-reason analysis “evolves with new circumstances and new wisdom.” Id. at 21
(quoting Bus. Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 731-32 (1988)). “The rule of reason requires an evaluation
of each challenged restraint in light of the special circumstances involved. That the analysis will differ from case to case
is the essence of the rule.” Oltz v. St. Peter’s Cmty. Hosp., 861 F.2d 1440, 1449 (9th Cir. 1988) (citation omitted).


A. Anticompetitive Effects in the Relevant Market


1. Market Definition


In a rule-of-reason analysis, the Court must first define the relevant market within which the challenged restraint may
produce significant anticompetitive effects. Both sides here request that the Court adopt the market definition applied
in O'Bannon, which was not challenged in the appeal of that case. 802 F.3d at 1070. Plaintiffs argue that the evidence
supports the same education or labor market for student-athletes in FBS football and Division I basketball. Defendants


contend that stare decisis controls the outcome of this case, including the market definition. 6  Defendants also agreed
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at the January 21, 2018 hearing that the market definition, as well as other rulings in O'Bannon, would apply equally to
the women’s basketball Plaintiffs in this action. Tr. at 7-8.


6 Defendants' expert Dr. Kenneth G. Elzinga posits that the market should be viewed more broadly as a multi-sided one for
the educational services of colleges and universities, but Defendants, having taken the position that O'Bannon is controlling,
do not rely on this theory.


In the absence of any material factual dispute, the Court will grant both parties' summary judgment motions on the issue
of market definition and adopt the market definition from O'Bannon, the market for a college education combined with
athletics or alternatively the market for the student-athletes' athletic services.


2. The Challenged Restraints and Significant Anticompetitive Effects


The next element of the rule-of-reason analysis is whether the challenged restraints produce significant anticompetitive
effects within the relevant market. Plaintiffs have produced undisputed evidence that greater compensation and benefits
would be offered in the recruitment of student-athletes absent the challenged rules, meeting their burden for summary
adjudication on this question. Defendants' position is that O'Bannon is binding on this point under the doctrine of stare
decisis. See 802 F.3d at 1070-72; 7 F. Supp. 3d at 971-73, 988-93. They have not meaningfully disputed Plaintiffs' showing
that the challenged restraints produce significant anticompetitive effects within the relevant market. Because Plaintiffs
have met their burden and Defendants have not created a factual dispute, the Court will grant the parties' cross-motions
for summary adjudication of this element and find that the challenged restraints produce significant anticompetitive
effects in the relevant market.


B. Procompetitive Benefits of the Restraints
The next factor is whether Defendants have come forward with evidence of procompetitive effects of the challenged
restraints. Defendants claim that O'Bannon established as a matter of law that the NCAA’s rules serve the procompetitive
purposes of “integrating academics with athletics, and ‘preserving the popularity of the NCAA’s product by promoting
its current understanding of amateurism.’ ” 802 F.3d at 1073 (quoting 7 F. Supp. 3d at 1005). They further argue
that the record in this case contains ample evidence of these procompetitive justifications as well as of other possible
procompetitive justifications not found in O'Bannon. Plaintiffs respond that O'Bannon does not require the Court
to uphold Defendants' procompetitive justifications in this case because Plaintiffs have developed a record of factual
circumstances that have changed after the close of the record in O'Bannon.


*9  Plaintiffs first point to the change caused by O'Bannon: student-athletes now may receive scholarships above the
former grant-in-aid limit, up to the cost of attendance. This change, however, does not distinguish the present case from
O'Bannon because it was the very issue adjudicated in that case. The change that was made was required and approved
by the Court. 802 F.3d at 1075-76.


Next, Plaintiffs identify the NCAA rule changes discussed above, which have generally increased but continue to fix
various benefits related to athletic participation that a member school may provide for its student-athletes or permit them
to receive from outside sources. See Section I above. They also identify new concessions by Defendants that benefits and
gifts that are related to athletic participation but are above the cost of attendance are connected neither to education nor
to their understanding of amateurism. See, e.g., Big 12 (Robert A. Bowlsby, II) Depo. at 162:10-14 (not sure how valuable
gifts could be tethered to education); Michael Slive Depo. at 218:4-10 (gift card “not really” connected to educational
experience); NCAA (Lennon) Depo. at 119:20-122:22, 287:6-19 (gifts not related to amateurism). Plaintiffs contend
that because Defendants permit student-athletes to be paid money that does not go “to cover legitimate educational
expenses,” they are not amateurs. O'Bannon, 802 F.3d at 1075. Plaintiffs also identify a number of expenses that they
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contend are tethered to education but are still disallowed. See Pls. MSJ, App'x B (citing NCAA (Lennon) Depo. at
195:5-215:14); see also Section I above.


While the restraints challenged in this case overlap with those in O'Bannon, the specific rules at issue are not the same.
Challenges to the NCAA’s rules must be assessed on a case-by-case basis under the rule of reason, and O'Bannon's
holding that there were procompetitive justifications for the rules challenged in that case would not necessarily require
the Court to find that different rules, challenged in this case, also have the same procompetitive effects. 802 F.3d at 1063
(citing NCAA v. Bd. of Regents of the Univ. of Okla., 468 U.S. 85 (1984)) (“we are not bound by Board of Regents
to conclude that every NCAA rule that somehow relates to amateurism is automatically valid”). The Court rejects
Defendants' contention that merely because all of the then-existing NCAA Bylaws were part of the record in O'Bannon,
the Court necessarily adjudicated in Defendants' favor all possible challenges to any of those rules. The reasoning of
O'Bannon will be very relevant in assessing whether the rules in this case have procompetitive effects. However, like
the NIL rules in O'Bannon, the validity of the specific rules challenged in this case “must be proved, not presumed.”
Id. at 1064.


Plaintiffs further contend that Defendants have failed to provide material evidence that their current rules create
procompetitive effects. Therefore, Plaintiffs argue, the Court should enter summary judgment against Defendants
without balancing the competitive effects of the restraints or reaching the question of less restrictive alternatives.
However, Defendants have presented sufficient evidence in support of the two procompetitive effects found in O'Bannon
to create a factual issue for trial. This includes a survey of consumer preferences, which led Defendants' expert Dr.
Bruce Isaacson to conclude that fans are drawn to college football and basketball in part due to their perception of
amateurism. See Isaacson Depo. at 48:4-17; Isaacson Rep. ¶¶ 151 & Table 7, 155. Plaintiffs identify various defects in
Defendants' survey evidence, including the fact that it reflects consumers' stated preferences rather than how consumers
would actually behave if the NCAA’s restrictions on student-athlete compensation were modified or lifted. However,
the weight of Dr. Isaacson’s testimony is a question for trial rather than summary judgment.


*10  Defendants also present evidence that paying student-athletes would detract from the integration of academics and
athletics in the campus community. For example, Professor James T. Heckman testified that paying student-athletes
would likely lead them to dedicate even more effort and possibly more time to their sports, potentially diverting them
“away from actually being students and towards just being athletes.” Heckman Depo. at 315:5-316:18.


Accordingly, the Court will deny the parties' cross-motions for summary adjudication of the question of whether the
challenged NCAA rules serve Defendants' asserted procompetitive purposes of integrating academics with athletics and
preserving the popularity of the NCAA’s product by promoting its current understanding of amateurism. See 802 F.3d
at 1073 (quoting 7 F. Supp. 3d at 1005).


Plaintiffs also move for summary judgment that Defendants have abandoned seven additional procompetitive
justifications that they identified in response to an interrogatory. See Defs. Ex. 8 (NCAA Amended Responses to Pls.
Second Set of Interrogatories) at 9-14. Plaintiffs contend that Defendants developed no record to support any of them.


Defendants first respond to this argument by contending that Plaintiffs' summary judgment motion inadequately
demonstrates an absence of evidence on these procompetitive justifications, and should be denied due to Plaintiffs' failure
to meet their burden as the moving party. However, “the Celotex ‘showing’ can be made by ‘pointing out through
argument’ ” the “ ‘absence of evidence to support plaintiff’s claim.’ ” Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th
Cir. 2001) (quoting Fairbank v. Wunderman Cato Johnson, 212 F.3d 528, 532 (9th Cir. 2000)). Although not lengthy,
Plaintiffs' argument that Defendants have not developed evidence to support additional procompetitive justifications,
identified in their interrogatory responses, is sufficient to shift the burden to Defendants to produce “specific evidence,
through affidavits or admissible discovery material, to show that the dispute exists.” Bhan, 929 F.2d at 1409. For six
of their asserted procompetitive justifications, Defendants have not attempted to meet this burden at all, only quoting
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their interrogatory response identifying those justifications in a footnote but producing no evidence to support them. 7


See Defs. Opp. to Pls. MSJ at 50 n.27. Accordingly, the Court will grant summary judgment on these six procompetitive
justifications.


7 Except to the extent that they are included in the interrogatory response, Defendants do not request that the Court reconsider
the procompetitive justifications of increased output and competitive balance rejected in O'Bannon. See 7 F. Supp. 3d at
978-79, 981-82. The O'Bannon defendants did not substantively defend the rejected procompetitive justifications on appeal,
802 F.3d at 1072, and Defendants here do not proffer any evidence to support them.


Defendants do attempt to meet their burden on one procompetitive justification, specifically, their contention that:


The challenged rules serve the procompetitive goals of expanding output in the college education
market and improving the quality of the collegiate experience for student-athletes, other students,
and alumni by maintaining the unique heritage and traditions of college athletics and preserving
amateurism as a foundational principle, thereby distinguishing amateur college athletics from
professional sports, allowing the former to exist as a distinct form of athletic rivalry and as an
essential component of a comprehensive college education.


*11  Defs. Ex. 8 (NCAA Amended Responses to Pls. Second Set of Interrogatories) at 11. This proffered justification
does not coincide with the justification relating to expanding output that the Court rejected in O'Bannon. In that case, the
defendants argued that the NCAA’s rules enable it to increase the number of opportunities available for participation in
FBS football and Division I basketball, increasing the number of games that can be played. 7 F. Supp. 3d at 981. Rather,
this purportedly new justification seems largely to overlap with Defendants' two remaining O'Bannon justifications
of integrating academics with athletics (“improving the quality of the collegiate experience for student-athletes”) and
preserving the popularity of college sports (“distinguishing amateur college athletics from professional sports”). Defs.
Ex. 8 (NCAA Amended Responses to Pls. Second Set of Interrogatories) at 11.


In advancing this purportedly new and separate procompetitive justification, Defendants rely solely on the testimony of
two expert witnesses, their expert Dr. Elzinga and Plaintiffs' expert Dr. Edward P. Lazear. Dr. Elzinga’s report focuses
on issues relating to the relevant market. Elzinga Rep. at 4-10. In that context, he explains his theory that, because the
relevant market is properly viewed as a multi-sided market for higher education, colleges must price participation in
activities, including athletics, to provide an “optimal balance” for different constituents. Id. at 35; see also id. at 9, 27-29,
32-33. Defendants contend that this view is supported by Dr. Lazear’s testimony that the demand in the relevant college
education market is derived from “some higher-level market, which might include alums, it might include viewers, it
might include other students,” who are direct participants in the market. Lazear Depo. at 217:19-218:24. Assuming the
admissibility of these experts' testimony, taking it as true and drawing all reasonable inferences in favor of Defendants,
however, it does not constitute evidence of a new or different procompetitive justification. Dr. Elzinga did not purport
to opine on the impact of the challenged restraints on output or examine data that might support any such opinion.
Elzinga Depo. at 29:14-30:18. Defendants' attempt to characterize Dr. Elzinga’s opinions as supporting a procompetitive
justification he did not directly consider is insufficient to raise a genuine issue of material fact, and the Court will grant
summary judgment on this proposed procompetitive justification as well.


C. Less Restrictive Alternatives
The final step in the rule-of-reason analysis is whether Plaintiffs can “make a strong evidentiary showing” that any
legitimate objectives can be achieved in a substantially less restrictive manner. O'Bannon, 802 F.3d at 1074. Plaintiffs
do not move for summary judgment on this issue, but seek to prove at trial their contention that the NCAA’s rules are
“patently and inexplicably stricter than is necessary to accomplish” the NCAA’s procompetitive objectives. O'Bannon,
802 F.3d at 1075. Defendants, on the other hand, move for summary judgment that all less restrictive alternatives
proposed in this case are foreclosed by O'Bannon. The Court finds that because Plaintiffs challenge different rules and
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propose different alternatives from those considered in O'Bannon, the Court is not precluded from considering this
factor.


To be viable, an alternative “must be ‘virtually as effective’ in serving the procompetitive purposes of the NCAA’s current
rules, and ‘without significantly increased cost.’ ” Id. at 1074 (quoting Cnty. Of Tuolumne v. Sonora Cmty. Hosp., 236
F.3d 1148, 1159 (9th Cir. 2001)). In addition, any less restrictive alternatives “should either be based on actual experience
in analogous situations elsewhere or else be fairly obvious.” Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law ¶
1913b (3d ed. 2006). In considering Plaintiffs' showing, the Court will afford the NCAA “ample latitude” to superintend
college athletics. O'Bannon, 802 F.3d at 1074 (quoting Bd. of Regents, 468 U.S. at 120). The Court will not “use antitrust
law to make marginal adjustments to broadly reasonable market restraints.” Id. at 1075.


*12  As discussed, Plaintiffs in this case do not challenge restrictions on distribution of licensing revenue derived from
NILs, as was the case in O'Bannon. Rather, they challenge NCAA rules relating to the benefits that schools may offer
student-athletes to compete for their recruitment. The less restrictive alternatives that they propose in this case are
different from those reviewed in O'Bannon. As the Ninth Circuit explained, to “say that the NCAA’s amateurism rules
are procompetitive, as Board of Regents did, is not to say that they are automatically lawful; a restraint that serves a
procompetitive purpose can still be invalid under the Rule of Reason if a substantially less restrictive rule would further
the same objectives equally well.” O'Bannon, 802 F.3d at 1063-64 (citing Bd. of Regents, 468 U.S. at 101 n.23); see also id.
at 1063 (“we are not bound by Board of Regents to conclude that every NCAA rule that somehow relates to amateurism
is automatically valid”).


The first less restrictive alternative that Plaintiffs propose is allowing the Division I conferences, rather than the NCAA,
to set the rules regulating education and athletic participation expenses that the member institutions may provide.
Plaintiffs argue that this alternative would be substantially less restrictive because it would allow conferences to compete
to implement rules that attract student-athletes while still maintaining the popularity of college sports and balancing the
integration of academics and athletics. They contend that none of the conferences has market power and, thus, their


rule-making would not be subject to an antitrust challenge. 8


8 Defendants argue that Plaintiffs' proposed less restrictive alternative of conference autonomy is inconsistent with Plaintiffs'
challenge to conference-specific rules. See Pls. MSJ, App'x A (listing challenged rules). However, Plaintiffs challenge only
the portions of the conference rules that require compliance with challenged NCAA rules. See Pls. Reply, App'x A (listing
challenged language of each rule).


Plaintiffs contend that their proposed conference-autonomy system is based on actual experience in a closely analogous
context. It could “operate like the college athletic system during the first half of the 20th Century, when each conference
had its own compensation rules.” Roger Noll Rep. at 30. To support their argument that such autonomy is viable as
a less restrictive alternative to NCAA regulations, Plaintiffs have identified new NCAA Bylaws, adopted on August 7,
2014 (after the O'Bannon trial), that grant the Power Five Conferences autonomy to adopt or amend rules on a variety
of topics. See Defs. Ex. 1 at 27-28 (Bylaw 5.3.2.1). The Bylaws now grant autonomy to the Power Five Conferences
to legislate, for example, regarding “a student-athlete’s individual limit on athletically related financial aid, terms and
conditions of awarding institutional financial aid, and the eligibility of former student-athletes to receive undergraduate
financial aid”; pre-enrollment expenses and support; student-athletes securing loans to purchase loss-of-value and
disability insurance; and awards, benefits and expenses for student-athletes and their family and friends. Id.; see also
Daniel A. Rascher Rep. at 12-13 & n.21, 172-182 (discussing proposed less restrictive alternatives). The existence of
these exceptions for the Power Five Conferences constitutes evidence sufficient to raise a factual question that allowing
relevant areas of autonomy for all Division I conferences would be a less restrictive alternative to current NCAA rules.


Defendants argue that this proposal was considered and rejected in O'Bannon. The record in O'Bannon, however, does
not support their contention. One of the plaintiffs' expert witnesses, Dr. Noll, testified briefly in O'Bannon about the
alternative of allowing the individual conferences to set the rules. O'Bannon Tr. at 445:11-451:5. In closing argument,
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there was discussion of whether an injunction should allow conference-level decision-making on the topics of the
challenged NCAA restraints. Id. at 3382:19-3383:2. Ultimately, however, the plaintiffs proposed to the Court only the
three less restrictive alternatives, listed above, that were addressed in the Court’s August 8, 2014 Findings of Fact and
Conclusions of Law. See O'Bannon Plaintiffs' Opening Post-Trial Brief at 25 (No. 09-cv-03329-CW, Dkt. No. 275);
O'Bannon Plaintiffs' Post-Trial Reply Brief at 14-15 (No. 09-cv-03329-CW, Dkt. No. 281). The O'Bannon plaintiffs
proposed language for an injunction, asking the Court to enjoin the member institutions and conferences along with
the NCAA. O'Bannon Plaintiffs' Proposed Order Granting Injunctive Relief (No. 09-cv-03329-CW, Dkt. No. 193-1);
O'Bannon Plaintiffs' Alternative Proposed Form of Injunction (No. 09-cv-03329-CW, Dkt. No. 252). The permanent
injunction entered by the Court enjoined the NCAA’s member schools and conferences as well as the NCAA itself.
O'Bannon Permanent Injunction (No. 09-cv-03329-CW, Dkt. No. 292). In O'Bannon, this Court did not rule on the less
restrictive alternative of conference autonomy. No rule of law established in that case, or any other, precludes the Court
from considering conference autonomy as a less restrictive alternative in this case. “A hypothetical that is unnecessary
in any sense to the resolution of the case, and is determined only tentatively ... does not make precedential law.” Alcoa,
698 F.3d at 804 n.4; see also Osborne, 76 F.3d at 309 (“the doctrine of stare decisis concerns the holdings of previous
cases, not the rationales”). A hypothetical that is not determined at all, such as the question of conference autonomy in
O'Bannon, is not binding under the doctrine of stare decisis.


*13  Plaintiffs propose a second less restrictive alternative, requesting that the Court enjoin all national rules that
prohibit or limit any payments or non-cash benefits that are tethered to educational expenses, or any payments or benefits
that are incidental to athletic participation. See Rascher Rep. at 173-177. Their position is that because Defendants
already permit some payments and benefits in these two categories above the cost of attendance, it would be virtually as
effective in serving the NCAA’s procompetitive purposes to require the NCAA to allow all benefits in either category.
Plaintiffs contend that this alternative could be applied with or without conference autonomy because abolishing the
NCAA restraints would be a less restrictive alternative to the current system regardless of whether conference rules were
permitted as a replacement.


In support of this contention, Plaintiffs first identify evidence that Defendants already allow schools to offer some
benefits above the cost of attendance that are related to athletic participation but not tethered to education. See, e.g., Noll
Rep. at 17-18 (discussing categories of benefits); NCAA (Lennon) Depo. at 58:20-59:16 (same). For example, schools
can pay the expenses for an athlete’s spouse and children to attend a playoff game, because such expenses are incidental
to athletic participation, but not the expenses of parents, grandparents, or siblings. NCAA (Lennon) Depo. at 186:1-16;
see also id. at 86:17-87:13 (schools may reimburse students' national championship, Olympic trials and national team
tryout costs).


Plaintiffs contend that Defendants have conceded that the payment of currently-allowed benefits above the cost of
attendance but tethered to education or incidental to athletic participation does not undermine their procompetitive
purposes. The NCAA’s Rule 30(b)(6) witness Kevin C. Lennon testified extensively on this topic. Id. at 63:21-64:1
(expenses incidental to athletic participation can be paid for athletes without offending collegiate model); 71:23-73:2
(NCAA membership’s decision to pay expenses incidental to athletic participation does not violate principle of
amateurism); 85:5-23 (per diem during trips does not violate principle of amateurism); 93:4-10 (“If the—the benefit
provided is permitted within the legislation as either related to educational expenses or—or incidental to participation,
then it would be not considered pay, and it would be permitted to be received.”); 186:1-16 (schools' payment of costs
for athlete’s spouse and children to attend playoff game does not implicate principle of amateurism); 287:6-19 (NCAA
membership is comfortable with “two buckets” of expenses, those tethered to education and those incidental to athletics
participation). Plaintiffs also cite the conclusion of their survey expert Hal Poret that there would be no negative impact
on consumer demand for college football and basketball if various forms of additional benefits were provided to student-
athletes. Poret Rep. at 19-21.
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Defendants respond that Plaintiffs' suggestion cannot be squared with O'Bannon's holding that limiting payments to
Plaintiffs' legitimate costs to attend school is consistent with antitrust law. See 802 F.3d at 1075 (“student-athletes remain
amateurs as long as any money paid to them goes to cover legitimate educational expenses.”). In O'Bannon, the Ninth
Circuit concluded, “The Rule of Reason requires that the NCAA permit its schools to provide up to the cost of attendance
to their student-athletes. It does not require more.” 802 F.3d at 1079. Defendants' position is that this means that stare
decisis limits the less restrictive alternatives that the Court may consider in this case to the relief that was provided in
O'Bannon. They argue that Plaintiffs' proposed less restrictive alternatives are no more than new arguments in support
of the same challenge already adjudicated in O'Bannon. Relying on a district court case, they argue that stare decisis
“would be largely meaningless if a lower court could change an appellate court’s interpretation of the law based only on
a new argument.” Rambus Inc. v. Hynix Semiconductor Inc., 569 F. Supp. 2d 946, 972 (N.D. Cal. 2008).


*14  In Rambus, however, the district court held that the doctrine of stare decisis bound it to follow the Federal Circuit’s
previous construction of the same term at issue, “integrated circuit device.” Id. at 963, 972 (citing Rambus Inc. v. Infineon
Techs. AG, 318 F.3d 1081, 1089–95 (Fed. Cir. 2003)). The question for the court to decide was the same; only the
arguments in support of the issue had changed. Here, in contrast, the Court is presented with the new and unresolved
issue of whether Plaintiffs have identified different less restrictive alternatives to all of the NCAA’s rules that prohibit
schools from competing to recruit student-athletes with offers of cash or various benefits tethered to educational expenses
or incidental to athletic participation, including rules that have changed after O'Bannon.


As the Ninth Circuit explained in O'Bannon, “NCAA regulations are subject to antitrust scrutiny and must be tested
in the crucible of the Rule of Reason.” Id. at 1079. A ruling on less restrictive alternatives to certain NCAA rules in
one case does not bar consideration of different less restrictive alternatives to a different, if overlapping, set of rules
challenged in a different case. The Supreme Court suggested in Board of Regents that the NCAA’s purpose of marketing
“a particular band of football—college football” could be a procompetitive justification for rules designed to preserve
the “character and quality” of this product, including compensation limitations. 468 U.S. at 101-02. This did not mean,
however, that the rules challenged in O'Bannon were exempt from antitrust scrutiny, because “a restraint that serves a
procompetitive purpose can still be invalid under the Rule of Reason if a substantially less restrictive rule would further
the same objectives equally well.” O'Bannon, 802 F.3d at 1063-64; see also Nat'l Basketball Ass'n v. SDC Basketball
Club, Inc., 815 F.2d 562, 564, 567-68 (9th Cir. 1987) (prior decisions on similar franchise relocation rule in football
context did not bar fact-specific rule-of-reason analysis in subsequent challenge in basketball context). Likewise, here,
the NCAA’s revised rules and Plaintiffs' proposed less restrictive alternatives to those rules are “separate and distinct in
a meaningful way for the purposes of the Sherman Act” from those presented in O'Bannon. Miranda, 860 F.3d at 1242.


To be clear, if Defendants prevail in demonstrating the same procompetitive justifications that the Court found in
O'Bannon, the NCAA will still be able to prohibit its member schools from paying their student-athletes cash sums
unrelated to educational expenses or athletic participation. O'Bannon, 802 F.3d at 1078-79. Under such circumstances,
the Court will not consider any proposed less restrictive alternative by which Plaintiffs seek payment untethered to one
of these two categories.


Plaintiffs have proffered evidence supporting two possible less restrictive alternatives not previously presented for
decision or ruled upon, raising a genuine issue of material fact as to whether they can meet their evidentiary burden
to show that such alternatives would be virtually as effective as the challenged restraints in advancing Defendants'
procompetitive objectives. They do not seek summary judgment in their favor on this factor. Defendants have failed
to show that these proposed less restrictive alternatives are foreclosed by O'Bannon. Accordingly, the Court will deny
summary judgment on the question of less restrictive alternatives.


CONCLUSION
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For the reasons set forth above, Plaintiffs' motion for summary judgment (Docket No. 657 in Case No. 14-md-02541
and Docket No. 301 in Case No. 14-cv-02758) is GRANTED IN PART AND DENIED IN PART. Defendants' cross-
motion for summary judgment (Docket No. 704 in Case No. 14-md-02541 and Docket No. 327 in Case No. 14-cv-02758)
is GRANTED IN PART AND DENIED IN PART.


*15  1. The Court holds that neither res judicata nor collateral estoppel bars Plaintiffs' claims, and denies Defendants'
summary judgment motion on this point.


2. The Court grants both parties' summary judgment motions to find that Plaintiffs have met their initial burden of
showing that Defendants' challenged restraints are agreements that produce significant anticompetitive effects, affecting
interstate commerce, within the same relevant market as that in O'Bannon.


3. The Court denies Defendants' summary judgment motion, under the doctrine of stare decisis, to hold that the same
two procompetitive benefits of Defendants' restraints found in O'Bannon apply in this case as a matter of law. The
Court denies Plaintiffs' motion for summary adjudication that the procompetitive justifications found in O'Bannon do
not apply, but grants Plaintiffs' motion for summary judgment regarding Defendants' other proffered procompetitive
justifications.


4. The Court denies Defendants' motion for summary judgment that O'Bannon precludes consideration of the two less
restrictive alternatives that Plaintiffs propose in this case.


The Court DENIES Defendants' Motion for Supplemental Briefing (Docket No. 797) and Plaintiffs' Motion to File
Supplemental Evidence for the Summary Judgment Record (Docket No. 800). The Court does not rule on whether
Plaintiffs' proposed supplemental evidence will be admissible at trial.


A final pretrial conference will be held at 2:30 p.m. on Tuesday, November 13, 2018 and a bench trial of no longer than
ten days will commence at 8:30 a.m. on Monday, December 3, 2018. The parties shall comply with the Court’s standing
order for pretrial preparation. Direct expert testimony shall be presented in writing, with cross-examination and re-direct
to take place in Court. The parties shall limit percipient witness testimony to that which is essential, attempt to reach
stipulations regarding potentially cumulative evidence and focus their cases only on the issues remaining for trial.


IT IS SO ORDERED.


All Citations


Slip Copy, 2018 WL 1524005, 2018-1 Trade Cases P 80,326


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Dupes and Losers in Mail Fraud
Thomas J Milest


INTRODUCTION


Are practical jokes punishable under the federal mail fraud stat-
ute? Imagine that person A invites person B to a surprise party for
their mutual friend C. A mails B an invitation, and B drives his auto-
mobile to the location specified in the invitation. But the joke is on
B -there is no party, and B loses the value of the fuel spent driving his
automobile to the location of the fictitious party. Most of us would
think this joke is not terribly funny and perhaps a bit cruel, but no one
would think it should be punished with five years in federal prison.
Yet the joke seems to satisfy all the elements of federal mail fraud.
There was a scheme to deceive, financial loss caused by the deceit, and
use of the mails in furtherance of the scheme.


In United States v Walters,2 Judge Frank H. Easterbrook posed
this hypothetical.! Many judges and commentators have noted the
breadth of the federal mail fraud statute,' and the party hypothetical
provides another vivid example of the statute's vast reach. But Judge


t Professor of Law, The University of Chicago Law School.
The author thanks James G. Hein, Jr and Richard H. McAdams for helpful comments. This


Essay was written for a festschrift honoring Judge Frank H. Easterbrook's twenty-five years on
the Seventh Circuit.


I Congress has raised the maximum punishment to twenty years. Sarbanes-Oxley Act of
2002 § 903, Pub L No 107-204,116 Stat 804,805, amending 18 USC §§ 1341,1343.


2 997 F2d 1219 (7th Cir 1998).
3 Id at 1227.
4 See, for example, Sorich v United States, 129 S Ct 1308, 1309 (2009) (Scalia dissenting


from denial of certiorari) (arguing that the Supreme Court should reevaluate the scope of 18
USC § 1346 "honest services" fraud); United States v Margiotta, 688 F2d 108, 139-44 (2d Cir
1982) (Winter concurring in part and dissenting in part) (noting the expansive reach of mail
fraud statutes with regard to political actors); Carrie A. Tendler, Note, An Indictment of Bright
Line Tests for Honest Services Mail Fraud, 72 Fordham L Rev 2729, 2731-50 (2004) (describing
the development of honest services mail fraud and judicial efforts to limit its reach); William J.
Stuntz, The Pathological Politics of Criminal Law, 100 Mich L Rev 505, 525 (2001) (describing
expansions in mail fraud and other federal criminal statutes); John C. Coffee, Jr, Hush!: The
Criminal Status of Confidential Information after McNally and Carpenter and the Enduring
Problem of Overcriminalization, 26 Am Crim L Rev 121,124-32 (1988) (arguing that the expan-
sive interpretations of mail fraud are part of a broader growth of federal white collar criminal
law); John C. Coffee, Jr, The Metastasis of Mail Fraud: The Continuing Story of White Collar
Crime, 21 Am Crim L Rev 1, 4-10 (1983) (outlining the history of the mail crime offense); Jed S.
Rakoff, The Federal Mail Fraud Statute (Part 1), 18 Duquesne L Rev 771,773-79 (1980) (describ-
ing the flexibility of § 1341 for federal prosecutors).
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Easterbrook's hypothetical did much more than that. In Walters, he
attempted to define a limit on the scope of mail fraud that relies on
the analytical structure of the fraudulent transaction. In addition, he
provided a justification for placing this class of frauds beyond the
scope of the federal mail fraud statute. Judge Easterbrook presented
his analysis with a series of motivating examples, including the telling
hypothetical of the party invitation. This Essay examines the Walters
opinion and its limit on mail fraud, and suggests that it may have an
unnoticed and wider application.


I. THE CASE AND THE DECISION


A. The Litigation


Norby Walters and Lloyd Bloom concocted a plan to become
sports agents.s As agents, they would represent athletes in their deal-
ings with professional sports teams in exchange for a percentage of
the athletes' earnings. Fifty-eight college football players signed con-
tracts hiring Walters and Bloom as their agents. To induce the stu-
dents to sign, Walters and Bloom offered them cash, cars, clothes, and
other valuables.! But this plan had a problem. The rules of the Nation-
al Collegiate Athletic Association (NCAA) prohibited student-athletes
from contracting with agents to represent them and from receiving fi-
nancial assistance from sources other than school-administered scholar-
ship programs! Under the NCAA rule, students were supposed to re-
frain from hiring agents and accepting payments from agents until they
became professional athletes. Students who violated the rule would lose
their eligibility to play college sports, and without college play, it would
be impossible to market the students to professional teams.' Walters
and Bloom had a solution to this problem. They dated the contracts at
the end of the students' college eligibility and deposited the signed con-
tracts in their office safe.'o Walters was careful in developing the plan.
He checked with sports attorneys at the prominent law firm of Shea &
Gould as to the legality of their plan, and in the firm's opinion, it was
lawful but in violation of NCAA rules."


5 Walters, 997 F2d at 1221.
6 Id.
7 Id.
8 United States v Walters, 775 F Supp 1173,1175 (ND 111 1991). For the current iteration of


the regulations, see 2009-10 NCAA Division I Manual Art 11.1.4 at 51, Art 16 at 195-212, online
at https://www.ncaapublications.com/productdownloads/DlManual9d74ab2-dlOd-4587-8902-
b0c781el28ae.pdf (visited Mar 26,2010).


9 See Walters, 775 F Supp at 1175.
10 Id.
11 Walters, 997 F2d at 1221.
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Walters and Bloom's plan soon encountered a practical problem.
All but two of the players who had signed with them refused to honor
their commitments upon completing their college careers.'2 Worse still,
the students refused to return the cash and other goodies they had
been advanced." Walters and Bloom responded with threats, which
included an alleged warning that a player's legs would be broken if he
did not repay.' The government charged the pair in a seven-count in-
dictment, alleging conspiracy, mail fraud, extortion, and racketeering."
The case attracted wide attention, including press speculation as to
whether Walter and Bloom's activities were related to underworld
figures and to the unsolved beating and slashing of a competitor
sports agent." At trial, a jury convicted them on six counts."


They appealed. The Seventh Circuit reversed and held that the
trial court erred by not instructing the jury that Walters's reliance on
the advice of Shea & Gould could scotch the existence of intent to
deceive. But Bloom preferred a defense strategy that did not involve
waiving attorney-client privilege. This, too, made the district court's
denial of Bloom's severance motion erroneous. On remand, the de-
fendants were to be retried separately." Walters moved to dismiss, ar-
guing that the evidence presented during the first trial was insufficient
to support a mail fraud conviction. When the district court denied his
motion, Walters entered a conditional Alford plea." In exchange for
the government's dropping the racketeering charge and returning the
property forfeited because of the racketeering conviction, Walters
pleaded guilty to mail fraud while preserving his right to challenge the
sufficiency of the evidence


B. The Mailing Requirement


The appeal came before a Seventh Circuit panel on which Judge
Easterbrook sat. It presented two challenges to the adequacy of the
evidence of mail fraud: whether the use of the mails was sufficiently
connected to the scheme to defraud, and whether the scheme was de-


12 Id.
13 Id.
14 Id.
15 Walters, 775 F Supp at 1174.
16 See, for example, Bruce Selcraig, The Deal Went Sour, Sports Illustrated 32-33 (Sept 5,1988).
17 United States v Walters, 913 F2d 388,389-90 (7th Cir 1990); Walters, 775 F Supp at 1174.
18 Walters, 913 F2d at 393.
19 Walters, 997 F2d at 1221. An Alford plea allows the defendant to plead guilty without an


express admission of guilt. See North Carolina v Alford, 400 US 25, 37 (1970).
2o Walters, 997 F2d at 1221-22.
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vised to obtain money or property." Judge Easterbrook began, charac-
teristically, with the text of the statute:


Whoever, having devised ... any scheme or artifice to defraud, or
for obtaining money or property by means of false or fraudulent
pretenses, representations, or promises ... places in any post of-
fice or authorized depository for mail matter, any matter or thing
whatever to be sent or delivered by the Postal Service ... or
knowingly causes [such a matter or thing] to be delivered by mail
[commits mail fraud].22


With respect to the mailing requirement, Judge Easterbrook rec-
ognized that Supreme Court precedent "expanded the statute beyond
its literal terms,"" and he applied the two main tests the Court had
articulated to assess the connection of the fraud to the mail. First,
Judge Easterbrook applied the test of Schmuck v United States2 4 -


whether the mailing was part of a scheme at the time the defendant
conceived it.29 Judge Easterbrook stated that no reasonable juror
could conclude that Walters conceived of a scheme in which the mail
played a role. The mailings were central to the scheme in Schmuck,
while they were tangential in Walters. In Schmuck, the defendant, a
used-car dealer, rolled back odometers on cars that he sold to other
dealers who in turn retailed them to the public." A sale to a member
of the public required the dealer to mail a title application to the state
department of transportation. The mailing was necessary to the
scheme; without the change of title, the consumer could not obtain
license plates. Even though the mailings in Schmuck were "essential"
to the scheme, Judge Easterbrook noted that the case had divided the
Court and concluded that the mail in Walters had less to do with the
success of the scheme than that in Schmuck."


A second test of the mailing requirement asks whether the mail-
ing of the forms was reasonably foreseeable. The NCAA rules pro-
vided that students had to submit signed forms attesting to their eligi-
bility to play college sports." Walters had not caused the colleges or
the athletes to mail the forms to the NCAA, and the evidence did not


21 Id at 1222,1224.
22 18 USC § 1341.
2 Walters, 997 F2d at 1222.
24 489 US 705 (1989).


25 Id at 710-11.
26 Walters, 997 F2d at 1222.
27 489 Us at 1446.
28 Walters, 997 F2d at 1222.
29 See Walters, 775 F Supp at 1175.
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show that Walters even knew of the forms' existence.' The only testi-
mony about the forms came from one witness-in an "ambiguous ref-
erence to 'these forms"' -and the witness did not know what the col-
leges did with the forms." The attorneys advising Walters on the legali-
ty of his plan were also unaware of the forms. But Supreme Court
precedent does not require the government to prove a defendant's
actual knowledge of mailings. Rather, it holds that when a defendant
"acts with the knowledge that the use of the mails will follow in the
ordinary course of business, or where such use can be reasonably fore-
seen," he "knowingly causes" the use of the mails.32 Typical applica-
tions of this concept are mailings of fraudulently obtained insurance
claims or bail refunds." Here, the government argued that the mailings
were reasonably foreseeable because the NCAA's size and interstate
reach made mailings the ordinary course of business. Judge Easter-
brook resisted this understanding of foresight because he saw it
sweeping into the ambit of the federal mail fraud statute "all frauds
involving big organizations ... because big organizations habitually
mail things."m Moreover, this approach could contradict the principle
announced in prior Supreme Court decisions that most frauds fall un-
der state rather than federal law. Judge Easterbrook concluded that
the mailings were not sufficiently integral to the scheme to satisfy the
mailing requirement."


C. Was Walters's Scheme a Fraud under § 1341?


The second issue, which Judge Easterbrook termed the "deeper
problem," was whether Walters's scheme was devised to obtain money
or property. The government's view was that Walters's scheme caused
the colleges to lose scholarship money, and Judge Easterbrook ac-
cepted that a reasonable juror could believe that the colleges lost
property.3 Although Walters's secret clients were the very students
whom the colleges had selected for scholarships, the colleges might
have suspended the scholarship payments had the students' agree-
ments with Walters been discovered.


The central difficulty for the prosecution was that the funds that
colleges lost did not accrue to Walters. Instead, Walters's gains were to


30 Walters, 997 F2d at 1222-23.
31 Id at 1223.
32 Id, citing Pereira v United States, 347 US 1, 8-9 (1954).
33 Walters, 997 F2d at 1223, citing United States v Richman, 944 F2d 323 (7th Cir 1991)


(insurance); United States v Murphy, 768 F2d 1518,1529-30 (7th Cir 1985) (bail).
3 Walters, 997 F2d at 1223.
35 Id at 1223-24.
36 Id at 1224.
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come from the future income of the students. Here, Judge Easterbrook
presented his hypothetical about the practical joke. He reported that
when asked about this possibility at oral argument, the prosecutor
agreed it could constitute mail fraud and "his office pledges to use pro-
secutorial discretion wisely."" Judge Easterbrook took a skeptical view
of this reassurance by noting that many would find it "unnerving (what
if the prosecutor's policy changes, or A is politically unpopular, and the
prosecutor is looking for a way to nail him?).""


The opinion then presented another example, or "parallel." Im-
agine a trade association of plumbing fixture manufacturers whose
members agree not to sell imperfect items, or "seconds," in order to
protect the public from defective goods. The association further re-
quires members to submit monthly reports of their sales by mail. One
member secretly sells seconds without reporting these sales. Other
members of the association lose profits as some consumers buy the
seconds rather than new fixtures. Judge Easterbrook asked, "Has any-
one committed a federal crime?"" The reader might be tempted to
take the bait and reply, yes, the association member who did not re-
port the sale of seconds committed mail fraud. But Judge Easterbrook
had a surprise: "The answer is yes, but the statute is the Sherman Act,
15 USC § 1, and the perpetrators are the firms that adopted the 'no
seconds' rule."" The example was drawn from the well-known anti-
trust case, United States v Trenton Potteries Co,' in which the trade
association was a cartel and the hypothetical seller of seconds was a
cheater, albeit a cheater whose actions would help undermine the car-
tel.4 Judge Easterbrook observed that the effect of a mail fraud con-
viction "in our case would make criminals of the cheaters, would use
§ 1341 to shore up cartels.""


He quickly set aside the objection that the example might be "fan-
ciful" by providing a string citation to numerous academic articles that
studied the NCAA as a cartel." The NCAA set the eligibility require-
ments for intercollegiate play and restricted the number and amount of


37 Id.
38 Walters, 997 F2d at 1224.
39 Id.
40 Id, citing United States v Trenton Potteries Co, 273 US 392 (1927).
41 273 US 392 (1927).
42 Id at 394.
43 Walters, 997 F2d at 1224.
44 Id at 1224-25. Judge Easterbrook was well prepared to evaluate the economic nature of


the NCAA. Before his judicial appointment, he argued NCAA v Board of Regents of the Univer-
sity of Oklahoma, 468 US 85 (1980), which involved the question of whether the NCAA's restric-
tions on the television broadcast of games, a horizontal restraint, should receive per se treatment
or be evaluated under a rule of reason.
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athletic scholarships each school could offer. In so doing, the NCAA
acted as a cartel that coordinated the production of college athletics. An
effect of its market power was to lower student-athlete wages below the
level that would prevail in a competitive market.5


Why did the position of the NCAA in the market for college ath-
letics matter to Judge Easterbrook's analysis? A fundamental conclu-
sion of microeconomics is that perfectly competitive markets provide
for the efficient realization of gains from trade. In competitive markets,
the price equals the marginal cost of production, and consumer and
producer surplus are maximized. Monopolies do not achieve the same
level of efficiency as competitive markets because they raise prices
above the competitive level and restrict output.4 The degree to which a
cartel can successfully exercise monopoly power depends on its ability
to forestall the entry of new rivals and to prevent cheating by cartel
members. Cheaters enhance competition by eroding the power of mo-
nopolizing cartels, and, in this way, they advance the social good.,


Judge Easterbrook recognized that although cheaters provide
this social benefit, they are at the same time an undesirable lot. "Cheat-
ers are not self-conscious champions of the common weal. They are in
it for profit, as rapacious and mendacious as those who hope to collect
monopoly rents. Maybe more [so]."s Still, Judge Easterbrook empha-
sized that thanks to the competitive process, the relevant considera-
tion was the aggregate outcome rather than the individual motivation.
"Only Adam Smith's invisible hand turns their self-seeking activities
to public benefit."" The social benefits of this heightened competition
would be jeopardized if mail fraud applied to cartel cheaters. A re-
duction in allocative efficiency might be the price of fidelity to the
mail fraud statute. Judge Easterbrook conceded the possibility that
two federal laws - the Sherman Act and the mail fraud statute - might


45 Walters, 997 F2d at 1224-25.
46 See Hal R. Varian, Microeconomic Analysis 221-38 (Norton 3d ed 1992) (describing the


welfare-maximizing properties of competitive markets).
47 Id at 238.
48 See Dennis W. Carlton and Jeffrey M. Perloff, Modern Industrial Organization 180-96


(HarperCollins 2d ed 1994) (describing the factors that facilitate the formation and maintenance
of a cartel).


49 Id at 200-03 (describing the gains to consumers as a cartel collapses).
50 Walters, 997 F2d at 1225.
51 Id.
52 Id:
[Tihe prosecutor's theory makes criminals of those who consciously cheat on the rules of a
private organization, even if that organization is a cartel. We pursue this point because any
theory that makes criminals of cheaters raises a red flag.... It is cause for regret if prosecu-
tors ... use the criminal law to suppress the competitive process that undermines cartels.
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be inconsistent and that it might be necessary for the court to "shrug
[its] shoulders and enforce both laws.""


The tension between the statutes might be resolved by question-
ing the aptness of the extended analogy to antitrust law. In several
ways, the analogy was an imperfect fit for Walters's situation. Walters
was not a paradigmatic cartel cheater because he was not a member of
any cartel. He was not even a producer of college athletic events or
college athletes. Walters "cheated" in the sense that his scheme re-
quired his student confederates to violate the NCAA eligibility rules.
More accurately, Walters was a participant in the sports-agency mar-
ket, and Judge Easterbrook repeatedly characterized him as a new
entrant in that market." Unlike the cartel cheater, the proceeds that
Walters hoped to enjoy from his fraud did not come, even indirectly,
from the pockets of the NCAA or the colleges. But did the distinction
between entrants and cheaters matter to the policy rationale of mar-
ket competition? Not really. To succeed, cartels must both suppress
cheating and limit entry. Moreover, Judge Easterbrook set this con-
cern aside with another hypothetical: "Firms often try to fool their
competitors, surprising them with new products that enrich their treas-
uries at their rivals' expense. Is this mail fraud because large corpora-
tions inevitably use the mail?""


This hypothetical raised the policy stakes. A mail fraud conviction
might loom not only over cartel cheaters but also over rival producers
in a competitive market. Economic rivals typically seek to keep their
future plans secret, and occasionally deception and obfuscation are
necessary to maintain that secrecy. If these plans are successful, they
secure business for one firm at the expense of others. Like a cartel
cheater, the economic competitor is in it for profit, and its own profits
may incidentally cause losses for other firms. In many instances, the
winner's gains are the losses of the less enterprising. If an expansive
understanding of foreseeable mailings were added to this standard
jockeying for competitive advantage, then much of modern economic
competition might become a federal felony.


After giving this wide-ranging explanation of his concerns, Judge
Easterbrook moved swiftly to present his solution, a principle that
would foreclose enforcement in situations like Walters's. In a single
line, he read § 1341 as a "description of schemes to get money or prop-
erty by fraud rather than methods of doing business that incidentally


53 Id.
5 See Walters, 997 F2d at 1221 ("Norby Walters, who represents entertainers, tried to move into


the sports business"); id at 1223 ("Recall that Walters was trying to break into the sports business").
55 Id at 1225.
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cause losses."" He observed that there was no existing precedent ad-
dressing whether mail fraud encompassed schemes in which the de-
fendant did not seek the victim's property. He compared the mail
fraud statute to 18 USC § 371, a statute that, among other things, crim-
inalizes conspiracies to defraud the United States." The Supreme
Court has held that § 371 covers only frauds in which the United
States is the target of the fraud, and that frauds causing only incidental
or indirect losses to the United States lie outside the reach of § 371.'
Judge Easterbrook then distinguished three prior Seventh Circuit de-
cisions that the government characterized as imposing mail fraud lia-
bility when the victim suffers only incidental losses. 9 After reviewing
these opinions, Judge Easterbrook concluded that "[n]ot until today
have we dealt with a scheme in which the defendants' profits were to
come from legitimate transactions in the market, rather than at the
expense of the victims."" Following the Supreme Court's interpreta-
tion of § 371, the Walters court held that "only a scheme to obtain
money or other property from the victim by fraud violates § 1341....
Losses that occur as byproducts of a deceitful scheme do not satisfy
the statutory requirement.""


The rule announced in Walters would not affect § 1341's coverage
of a paradigmatic fraud in which the offender cozens money out of an
unsuspecting dupe. In that circumstance, the schemer's profits come
directly at the expense of the misled party. The identities of the de-
ceived party and the monetary loser are the same. Such a scheme
could still be the basis of a prosecution under § 1341. But the Walters
rule would leave the practical joker, the cartel cheater, the economic
rival, and Walters himself outside the coverage of mail fraud.


In the hypothetical of the practical joke, person A did not seek to
obtain money or other property. Instead, he sought to hoodwink B
and have a laugh at his expense. Although B lost the value of his auto
fuel, this amount was a mere byproduct that accrued to an unknown
third-party fuel provider. Person A received no monetary gain from
the scheme and certainly no monetary gain from the tricked B. The
practical joke would fall outside of § 1341.


56 Id.
57 Id at 1225-26.
ss See Tanner v United States, 483 US 107,129-33 (1987).
59 See Walters, 997 F2d at 1226-27, discussing United States v Ashman, 979 F2d 469 (7th Cir


1992); United States v Richman, 944 F2d 323 (7th Cir 1991); United States v Jones, 938 F2d 737
(7th Cir 1991).


6 Walters, 997 F2d at 1227.
61 Id.
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The cartel cheater sought to profit from selling slightly defective
articles to consumers while lying to other cartel members about it. The
cheater's gain came from third-party consumers in the market for
plumbing fixtures, not from the other cartel members he betrayed. The
other cartel members would suffer some reduction in the demand for
their products as consumers snapped up the cheaper seconds. But
these losses were incidental and not the object of the scheme. For the
firm in a competitive market, the situation would be much the same.
The consumers from whom it garners profits differ from the rivals
whom it deceives about its strategic plans. While the competitors lose
business, their losses are incidental to the firm's scheme to win cus-
tomers in the marketplace. Mail fraud would not reach the cartel
cheater or the economic rival.


Finally, Walters sought to delude the colleges and the NCAA into
believing that the players who had signed with Walters had done no
such thing. The colleges lost scholarship money that otherwise would
have gone to students eligible for college play under NCAA rules.
But, these losses were peripheral to the scheme because the monetary
gains Walters sought were not to come from the colleges. Rather, they
were to come from Walters's percentage of the athletes' income when
they completed their collegiate careers and turned pro. Legitimate
transactions in the market, rather than the deluded colleges, were to
be the source of Walters's gains, and thus § 1341 did not reach Wal-
ters's scheme.


One way of describing the holding of Walters is that the identity
of the deceived party and the source of the funds must converge or
that there must be "a transfer where the victims' loss is the defen-
dant's gain."" In order for § 1341 to apply, the target of the scheme's
deception must also be the prey from whom the offender extracts his
profits. The dupe of the scheme must be the loser whom the offender
fleeces. But a convergence requirement seems too technical a descrip-
tion. Perhaps a better characterization is that when the identity of the
dupe and the loser do not coincide, there arguably has been no fraud.
In the practical joke hypothetical, person A led person B astray but
did not swindle him. The cartel cheater and the economic rival de-
luded their fellow producers but not their customers. The customers
who handed these producers their profits received presumably the


62 Sarah N. Welling, Sara Sun Beale, and Pamela H. Bucy, 2 Federal Criminal Law and
Related Actions: Crimes Forfeiture, the False Claims Act and RICO § 17.8 at 16 (West 1998). See
also Craig M. Bradley, Mail Fraud after McNally and Carpenter: The Essence of Fraud, 79 J Crim
L & Criminol 573,609-10 (1988) (arguing that the "fraud" language of § 1341 requires the trans-
fer of property from the deceived party to the schemer, and that the "false pretenses" language
requires gains for the schemer but not necessarily losses for the deceived).
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best deals the market could offer them. Walters deceived the NCAA
and the colleges. But he did not rook the players who would share a
percentage of their earnings with him, and he did not scam the profes-
sional teams that would pay his players presumably handsome sala-
ries. The central contribution of the Walters opinion is that it redefined
which schemes count as fraud for purposes of § 1341.


II. ASSESSING WALTERS


A. The Judicial Craftsmanship of the Walters Opinion


There is much in Walters that deserves discussion. A reader is
struck first by its style. The opinion has all the elements of Judge Eas-
terbrook's rightly famous writing: a cinematic recitation of the facts;3
crisp, punchy phrasings spiced with slang; an appreciation for the iro-
nies in both facts and doctrine;" hypotheticals that strip away super-
fluous facts and expose a core analytical problem; unexpected analo-
gies to seemingly dissimilar areas of law; unambiguous and bluntly
stated opinions of the litigants, which often contrast with the legal
outcomes;" and an unequivocal, almost scolding, view of losing argu-
ments., The tone of the opinion is one of breezy confidence; such con-
fidence that a reader might wonder how sensible prosecutors brought
a case on such a flawed theory. A bit more judicial hand-wringing
might give readers a finer appreciation for which issues were close and
which were not. But the tone does not impair the opinion's careful
exposition of mail fraud's nuances, and arguably, it even helps draw
them out. What is more, no one could complain that Easterbrook's
opinion in Walters is not delightful and stimulating to read.


Turning from style to substance, the reasoning that Judge Easter-
brook employed presents a wealth of issues that deserve closer inspec-
tion. For example, a reader might doubt Judge Easterbrook's conclusion
that the evidence would not permit a reasonable juror to infer that the
mailings were foreseeable to Walters. The unambiguous nature of this


63 See, for example, Walters, 997 F2d at 1221.
64 See, for example, id at 1224 (contemplating a "prosecutor ... looking for a way to nail


him"); id at 1225 ("[C]heaters' glasses must have been washed with cynical acid.").
65 See, for example, id at 1221 ("Having recruited players willing to fool their universities


and the NCAA, Walters discovered that they were equally willing to play false with him."); id at
1224 ("[T)he idea that practical jokes are federal felonies would make a joke of the Supreme
Court's assurance that § 1341 does not cover the waterfront of deceit.").


6 See, for example, id at 1225 (considering the NCAA as a cartel that uses its "monopsony
power to obtain athletes' services for less than the competitive market price"); id at 1227 ("Wal-
ters is by all accounts a nasty and untrustworthy fellow....").


67 See, for example, Walters, 997 F2d at 1224 ("The prosecutor must prove that the use of
the mails was foreseeable, rather than calling on judicial intuition to repair a rickety case.").
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conclusion contrasts with Judge Easterbrook's own acknowledgement
that the circuit's precedent on the mailing requirement was conflicting
and that "[e]verything turns on matters of degree."w


Judge Easterbrook did not discuss several Supreme Court deci-
sions that arguably strengthen the view that the colleges' mailings
were incident to an essential part of the scheme. For example, he gave
a single "cf." citation to United States v Maze." In Maze, the defendant
stole a roommate's credit card and financed a winter vacation with it.0


The merchants who accepted the credit card mailed requests for pay-
ment to the bank that issued the credit card, and, in turn, the issuing
bank mailed the roommate for payment." The Court held that the
scheme had come to fruition before the mailings, and hence, they were
not in furtherance of the scheme.72 Arguably, Walters is unlike Maze in
that the scheme was not complete until the students finished their col-
lege careers and began earning income as professional athletes. The
mailing of the students' signed eligibility forms was necessary for the
success of the fraud, and the mailings were not merely a post-fraud
accounting of payments. The complicity of the students was necessary
for these mailings, and Walters had secured it with illicit payments.
From this perspective, Judge Easterbrook's view that the eligibility
forms "create[d] a risk that [the scheme would] be discovered if a stu-
dent should tell the truth" seems inapposite.7


For the district court, the NCAA's requirement that colleges
submit students' signed eligibility forms was sufficient to support a
conclusion that mailings were reasonably foreseeable. In contrast,
Judge Easterbrook emphasized that the prosecution had not proven
that the specific defendant, Walters, knew that the forms would be
mailed.7 This exacting demand for proof contrasts with the usual way
of assessing foresight, say in tort cases, where the factfinder predicts


68 Id at 1222.
69 414 US 395 (1974). See Walters, 997 F2d at 1222.
70 414 US at 396.
71 Id at 397.
72 Id at 400-03. Two similar cases are Kann v United States, 323 US 88 (1944), and Parr v


United States, 363 US 370 (1970). In Kann, corporate officers caused the corporation to issue
them checks, which would be mailed for collection upon cashing. The Court reversed the officers'
convictions and held that their plan "reached fruition" before the mailings, and the mailings were
therefore "immaterial to [the scheme]." Kann, 323 US at 94. In Parr, employees of a school dis-
trict bought fuel for personal use on the district's credit card. The oil company mailed the district
for payment, and the district mailed a check to the oil company. The Court concluded that these
mailings were not part of the execution of the scheme, because they pertained only to the collec-
tion of payment. Parr, 363 US at 391.


73 Walters, 997 F2d at 1222.
74 United States v Walters, 775 F Supp 1173,1181 (ND Il 1991).
75 Walters, 997 F2d at 1223 ("The record is barely sufficient to establish that Walters knew


of the forms' existence; it is silent about Walters' knowledge of the forms' disposition.").
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what a reasonable person in the defendant's situation would foresee."
Judge Easterbrook was unwilling to subscribe to this more generalized
notion of foresight. He reasoned that if the size and scope of the
NCAA was sufficient to make the mailings reasonably foreseeable,
"all frauds involving big organizations necessarily are mail frauds, be-
cause big organizations habitually mail things.", One might argue that
the plasticity of the foresight concept and the ensuing confusion in the
mailing requirement precedents provide for exactly this possibility.


But this doctrinal flexibility does not imply that Judge Easter-
brook was wrong. A pliable doctrine need not always be stretched. It
can also be constricted. Perhaps the Court and Congress tolerate the
hodgepodge of precedent on foresight because it gives courts discre-
tion to pick and choose the cases in which mail fraud will apply, and in
Walters, Judge Easterbrook simply exercised this discretion.


In addition to his treatment of the mailing requirement, one
might also question the textual basis for Judge Easterbrook's conclu-
sion that in order to violate § 1341 the scheme must deprive the victim
of money or other property. A sensible reading of the phrase "any
scheme or artifice to defraud, or for obtaining money or property by
means of false or fraudulent pretenses, representations, or promises"
precludes prosecutions for incidental losses. But, on its face, the text
does not say that the money or other property must come from the
pockets of the deceived party. The statute is silent on whether the of-
fender's gains must originate from the deceived party or from a third
party. A critic might argue that Judge Easterbrook has read "obtaining
money or property from the deceived party" where the statute says
only "obtaining money or property."


Another interpretative move that warrants discussion is whether
it was appropriate to look to interpretations of an entirely different
federal statute, § 371, in construing the mail fraud statute. When two
texts differ, the expressio unius canon cautions against borrowing a
pinch of precedent from one provision to construe the other. Section
371 prohibits two or more persons from conspiring "to defraud the
United States, or any agency thereof in any manner or for any pur-
pose."8 The text of § 371 shows that Congress could specify the target
of a fraud if it wished, and it declined to do so in § 1341. One could
argue that this difference in the texts shows that Congress intended


76 See, for example, Palsgraf v Long Island Railroad Co, 162 NE 99 (NY 1928); Overseas
Tankship (UK) Ltd v Miller Steamship Co (Wagon Mound No 2), 1 App Cas 617 (PC 1967).


7 Walters, 997 F2d at 1223.
78 18 USC § 371.
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mail fraud to cover situations in which the target of deception and the
source of the deceiver's financial gain differed.


B. Is the Distinction between Dupes and Losers Workable?


These potential objections are secondary, however, to the core
idea that Judge Easterbrook advances in Walters: in order for a defen-
dant's conduct to violate § 1341, the target of the defendant's decep-
tion must also be the source of the defendant's gain.M That idea de-
serves closer inspection because it addresses a perennial problem in
courts' efforts to construe the mail fraud statue: the difficulty of defin-
ing the scope of mail fraud. For a statute that some think is so
amorphous that it may be unconstitutionally vague," the establish-
ment of a principled limit on its reach would be a significant contribu-
tion. The limit the Walters decision places on mail fraud has many ad-
vantages, and its greatest may be its rule-like clarity. Under Walters,
the structure of the fraudulent transaction determines whether mail
fraud governs. Unless the schemer's gains are the dupe's losses, the
statute does not apply. A court can assess whether this requirement is
met by looking at the indictment and need not wait for the parties to
present evidence. An advantage of Walters is that it provides clear
guidance to courts and permits resolution of cases early in the adjudi-
cative process.


But this clear guidance is also a potential problem with the Wal-
ters rule. Fraud is unlike other criminal activities in that it is not de-
fined by a relatively fixed set of behaviors. In a prosecution for a bank
robbery, the central issue is commonly whether the particular defen-
dant robbed the bank. The question-what is a bank robbery?-is
typically not at issue. But, in a fraud prosecution, the question of
whether the alleged conduct constitutes fraud is often contested, in
addition to the factual issue of whether the defendant engaged in the
alleged actions. Fraud differs from other criminal offenses in this way
because it changes in response to social conditions and to criminal
prohibitions. The person who commits fraud "by definition structures
her conduct in an effort to avoid legal restraint."s In the setting of


79 Moreover, the Supreme Court had previously taken care to distinguish § 371 from
§ 1341 in that the former encompassed conspiracies directed at interests other than property
interests. See United States v McNally, 483 US 350,362 (1987).


so Walters, 997 F3d at 1227.
81 See Sorich v United States, 129 S Ct 1308, 1309 (2009) (Scalia dissenting from denial of


certiorari) (favoring direct consideration of whether mail fraud is unconstitutionally vague because
the breadth of the statute invites arbitrary prosecutorial decisions and may fail to provide notice).


82 Samuel W. Buell, Novel Criminal Fraud, 81 NYU L Rev 1971, 1973 (2006) (describing
how the adaptive quality of fraudulent conduct presents difficulties in prohibiting it). See also
Maze, 414 US at 407 (Burger dissenting) ("The criminal mail fraud statute must remain strong to
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nonfraudulent transactions, a purported advantage of rules over stand-
ards is that they provide straightaway guidance to parties and allow
individuals to conform their behavior to the law more readily."' But,
the clear instruction of the Walters rule may also help to guide fraud-
sters in designing their future schemes. To put this objection different-
ly, the savings in decision costs that the rule provides may over time be
swamped by an increase in error costs, as the incidence of frauds that
go unpunished because of the Walters rule grows.


A further point is that this tradeoff between decision and error
costs does not depend on the dynamic response of fraudsters to the
legal rule. The Walters rule may simply draw the limit on mail fraud in
the wrong place. It may leave out of § 1341's reach conduct that Con-
gress would prefer be punished under the statute. Consider the follow-
ing hypothetical. Persons X and Y are competitors, and they are in-
vited to an elaborate party thrown by Z, a tycoon with whom both X
and Y seek to do business. X sends Y a letter purporting to be from Z
stating that the location of the party has changed. Fooled by the letter,
Y goes to the wrong location and never makes it to the party. X at-
tends the party and secures Z's business. According to the Walters rule,
X's conduct is not punishable under § 1341. Y is the dupe, and the
business with Z is the source of X's gain.


It is not clear that X should escape from mail fraud liability. X
advanced a scheme to defraud Y and used the mails in furtherance of
the scheme. An argument against liability is that no one has lost mon-
ey or property. But Y has lost a business opportunity, which is at least
as concrete as the sales the members of the plumbing fixtures associa-
tion lost in the cartel-cheater hypothetical. Moreover, X's scheme has
the same effect and purpose as the cartel did: to reduce competition
by removing economic rivals from the marketplace. The point here is
not to claim that X's conduct clearly warrants punishment under fed-
eral mail fraud. Rather, it is more modestly to raise the possibility that
the Walters rule may place outside of § 1341's reach some conduct that
arguably should fall within it.


Another potential objection to Walters pertains not to the conse-
quences of the limit the opinion assigns to mail fraud but to an un-
stated assumption in the analysis. Again, begin with a hypothetical. In
a certain county, property owners who are delinquent on their proper-


be able to cope with the new varieties of fraud that the ever-inventive American 'con artist' is
sure to develop.").


83 See Louis Kaplow, Rules versus Standards:An Economic Analysis, 42 Duke L J 557, 569-84
(1992) (analyzing the conditions under which a rule may induce greater compliance by presenting a
reduced cost of learning the law).


8 See Walters, 997 F2d at 1224 (implying that such losses are sufficient to support a mail
fraud conviction).
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ty taxes face liability for their back taxes plus interest and a penalty.
The County holds public auctions to sell tax liens on the delinquent
taxpayers' properties. Bidders in the auction state their bids as a per-
centage of the penalty that they will accept from the owner (plus the
back taxes and interest) in order to clear the lien. The bid demanding
the lowest percentage of the penalty wins the auction. The winner
pays the back taxes to the County and receives the lien. The winning
bidder informs the delinquent taxpayer by mail that the lien has been
sold and payment must be made. If the delinquent taxpayer fails to
pay, the winning bidder can get the tax deed, and the winning bidder
becomes the new owner of the delinquent taxpayer's property. The
County's auction allows winning bidders effectively to purchase the
delinquent properties for the value of the back taxes plus interest.


Commonly, the lowest bid is 0 percent of the penalty, and there
are multiple bids in that amount. In these instances, the County
awards the properties by lot among the lowest bidders. A bidder in a
tied auction could increase his chance of being selected from among
the winning bids by submitting multiple bids of 0 percent. The County
forbade this practice by establishing a rule that each bidder must
submit bids only in his own name and must not use agents to submit
additional bids. The rule further provided that each bidder must sub-
mit an affidavit affirming compliance with this rule.


A bidder named Phoenix regularly violated this rule by submit-
ting simultaneous bids, and consequently, he received more properties
from the county than he ought to have. Another bidder named Bridge
who complied with the county's rule believed that as a result of Phoe-
nix's deceit, he received fewer properties than he ought to have. Did
Phoenix commit mail fraud? Under the Walters rule, the answer would
be no. The deceived party was the county because Phoenix submitted
to the county an affidavit falsely affirming compliance with the single-
bid rule. But the county lost no money or property because it was
faced with equivalent bids. As a result of Phoenix's deception, the
county unwittingly gave additional liens to Phoenix that ought to have
gone to Bridge. Like the colleges in Walters, it would have chosen dif-
ferent individuals to do business with had it known the truth, but it
suffered no monetary loss. The party from whom the fraudster ex-
tracted his gains was Bridge. Here, the dupe and the loser do not coin-
cide, and Phoenix's conduct, while underhanded, should not be pun-
ishable under the Walters interpretation of § 1341.


The hypothetical is, of course, lifted from an actual case, Phoenix
Bond & Indemnity Co v Bridge. It involved a private plaintiff suing


85 477 F3d 928 (7th Cir 2007).
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under the civil enforcement provision of the Racketeer Influenced and
Corrupt Organizations Acte (RICO). The plaintiff, Bridge, alleged that
Phoenix's violations of the County's bidding rule constituted a pattern
of racketeering activity in which the predicate act was mail fraud.7 The
plaintiff further argued that he was entitled to treble damages under the
RICO statute.8 The county was Cook County, Illinois, and Judge Eas-
terbrook wrote the decision for the Seventh Circuit." Did the court fol-
low the Walters reasoning and conclude that Phoenix's conduct did not
amount to mail fraud and thus could not form a predicate offense under
RICO? No. Instead, the court reversed the district court's dismissal of
the plaintiff's claims and held that the scheme to submit extra bids and
obtain additional liens amounted to mail fraud. Judge Easterbrook
wrote,"[I]t is unnecessary to show that the false statement was made to
the victim. A scheme that injures D by making false statements through
the mail to E is mail fraud, and actionable by D through RICO if the
injury is not derivative of someone else's."


On first inspection, the conclusion of the Phoenix court contrasts
jarringly with Walters. The passage quoted from Judge Easterbrook in
Phoenix appears directly at odds with his statements in Walters.
Moreover, Phoenix nowhere cites Walters. The temptation to seize on
the apparent inconsistency of these decisions is hard to resist. Perhaps
the earlier case was simply forgotten. Or, perhaps the latter decision is
a sub rosa overruling of the earlier one. But there are good reasons to
see if they can be reconciled before shouting "gotcha." A clue that the
tension between these cases may not be as sharp as first appears is
provided by the eerie continuation of the alphabetic names. The party
hypothetical in Walters ended with person C, and the example in
Phoenix begins with person D. Nearly fifteen years separate these de-
cisions, but the harmony of their naming conventions makes it appear
that each was written with the other in mind.1


A way to reconcile these cases begins with the observation that
they construe different statutes, civil RICO and criminal mail fraud.
The RICO statute has many unusual features. It is primarily a criminal


86 Organized Crime Control Act of 1970 § 901(a), Pub L No 91-452, 84 Stat 922,941, codi-
fied at 18 USC § 1961 et seq.


8 Phoenix, 477 F3d at 930.
88 Id at 929-30 (reciting the alleged facts).
89 Id at 929.
9Id at 932.
91 In another parallel, Judge Easterbrook distinguishes the conduct of Phoenix (and his


codefendants) from a monopsony cartel. Phoenix, 477 F3d at 932. The Supreme Court unani-
mously affirmed the Seventh Circuit's decision. Bridge v Phoenix Bond & Indemnity Co, 128
S Ct 2131, 2144 (2007) (resolving a split among the circuits as to whether a direct victim who is
not also a direct recipient of false statements may recover through civil RICO).
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statute, but unlike most criminal prohibitions, it has a complex-
compound structure. It also permits private civil enforcement and
even encourages private attorneys general by providing for treble
damage awards. The availability of alternative plaintiffs to enforce the
statute influences courts' willingness to allow actions to proceed.9 The
statute further instructs courts to construe it "liberally ... to effectuate
its remedial purposes."3 In view of these differences, it is not surpris-
ing that a court would interpret the mail fraud statute more narrowly
for the purpose of a criminal prosecution than for the purpose of a
predicate offense in a civil RICO action.


Moreover, Walters and Phoenix presented different interpretative
questions. In Walters, the question was whether the alleged conduct
was sufficient to support a criminal conviction under § 1341. In Phoe-
nix, it was whether the defendant's conduct proximately caused the
plaintiff's injury for the purpose of a civil RICO action. Proximate
cause is a label for a set of "judicial tools used to limit a person's re-
sponsibility for the consequences of that person's own acts."4 It is
most prominent in tort law, where it resolves questions such as wheth-
er the connection between a train conductor shoving one passenger
and the toppling of penny scales onto another passenger is sufficiently
close to hold a railroad liable.95 While tort law has a plethora of tests
for proximate cause, civil RICO "demand[s] some direct relation be-
tween the injury asserted and the injurious conduct alleged."9


The concept of proximate cause provides another perspective on
whether Walters and Bridge are inconsistent. First, recall the hypotheti-
cal of the cartel cheater. Judge Easterbrook concluded that the cartel
cheater should not be liable for mail fraud." The cartel cheater's gains
came from sales of the slightly defective goods in the marketplace,
which reduced demand for the other cartel members' products. The
cheater's deception was, in vernacular terms, the cause of the other car-
tel members' losses. But the question for proximate cause is whether
the cheater's gains are sufficiently connected to the losses to assign lia-


92 Note the caveat attached to the passage quoted from Judge Easterbrook. Phoenix, 477
F3d at 932 (" . . . if the injury is not derivative of someone else's"). See also Anza v Ideal Steel
Supply Corp, 547 US 451,458 (2006) (rejecting a civil RICO claim from economic competitors of
a tax delinquent because the tax authority was the more direct victim).


93 Organized Crime Control Act of 1970 § 904(a), 84 Stat at 947. See also Russello v United
States, 464 US 16, 26-27 (1983) (noting the unusual nature of this congressional directive).


94 Holmes v Securities Investor Protection Corp, 503 US 258,268 (1992) (describing the reach
of proximate cause as a combination of what is just and what is "administratively possible").


95 See PalIsgraf, 162 NE at 99 (describing the unique chain of events that led to the plain-
tiffs injury).


96 Holmes, 503 US at 268-69.
97 Walters, 997 F2d at 1225 ("It is cause for regret if prosecutors ... use the criminal laws to


suppress the competitive process that undermines cartels.").
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bility to the cheater. A fact that highlights the remoteness of the con-
nection is that the behavioral response of another set of actors, con-
sumers, lies between the deception and the loss. In order for cheating to
reduce demand for the cartel's products, consumers must choose to
purchase the cheater's goods rather than the cartel's, and large numbers
of consumers must do this. These additional steps make the connection
between the cheating and the cartel's losses appear attenuated.-


The cartel cheating contrasts with Phoenix. There, the transac-
tions did not occur in an unfettered marketplace. Instead, they oc-
curred in a highly regimented auction in which the County set the
terms and conditions of participation. Importantly, the allocation of
liens by lot in the case of ties was a zero-sum game. An additional ty-
ing bid in violation of the single-bid rule directly reduced the other
bidders' chances of winning. The reduction in the plaintiff's chance of
winning resulted mechanically from the County's process for allocat-
ing liens among tied bids, and it did not depend on the behavioral
choices of unseen decisionmakers. This reduced chance of winning
could be calculated with mathematical precision. The connection be-
tween the fraudulent bids and the plaintiffs losses appears quite close
and favors liability in Phoenix.9


In contrast, the connection between the deception and the gain
appears even more remote in Walters. Walters's deception occurred in
an entirely different market than the source of his gains, and the two
were separated by a significant passage of time. His gains were subject
to considerable uncertainties. The monetary value of representation
varied with each student's athletic development and performance in
college and with the capricious demands of professional teams. A fur-
ther and unanticipated risk was that students would defect from Wal-
ters and seek other representation. Walters's deception appears dis-
tantly connected to his gains, and from the viewpoint of proximate
causation, the decision to exclude him from liability appears consis-
tent with the decision to assign liability to Phoenix.


Proximate cause may be a somewhat unsatisfying device through
which to reconcile the cases. It is unavoidably a policy judgment by
the court, and it lacks the analytical crispness of a rule like the one


9 There are also reasons to doubt whether the cheating is the but-for cause of the cartel's
losses. Consumers may not be as willing to buy defective "seconds" as cartel members believe, and
consumers may have other opportunities to obtain substitutes for the cartelized products. These
considerations may make it difficult for a court to calculate the proper amount of damages.


99 The hypothetical of the tycoon and the deceitful party invitation is a closer case. It seems
to lie between the cartel cheater and Phoenix. Like the auction, there is seemingly a limited
number of bidders (X and Y). But there is substantial uncertainty as to whether the tycoon
entertained other bids outside of the party and whether X's presence at the party was crucial to
the tycoon's decision.
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advanced in Walters. But some commentators believe that the adap-
tive nature of fraud implies that it is ill-suited to regulation by rules.ioo


C. An Unnoticed Implication


To all of these criticisms, a reader might sensibly reply by asking,
so what? Whatever the vices or virtues of Walters, be they substantive
or stylistic, the trifling facts of the case make them academic. Sports -
and even more inconsequentially, college sports-are hardly the stuff
of great opinions. The occasional fraud in athletic qualifications is far
from a pressing social issue, and it makes the intellectual firepower
brought to bear in the opinion seem hardly worth it. A tepid response
to this objection is to look to the extended analogy to antitrust for a
larger implication. After Walters, the government cannot use mail
fraud to prosecute a cartel cheater or a secretive competitor. What
makes this response tepid is that cases in which the government has
used mail fraud to prosecute cartel cheaters are rare, and rarer still are
prosecutions of firms in competitive markets who deceive their rivals.
They are so rare that Judge Easterbrook did not cite any. Like dragons
and firms that engage in predatory pricing, they may be mere class-
room hypotheticals."o On this view, the opinion, while a stimulating
read, appears devoid of great consequences.


But this view could be wrong. To cabin Walters to its facts is per-
haps to miss what may be most important about it, because the implica-
tion that is potentially most far-reaching was mentioned nowhere in the
opinion. To see this, consider a different type of fraud: insider trading.
Insider trading is governed primarily by § 10(b) of the Securities Ex-
change Act of 1934,7' which prohibits the use "in connection with the
purchase and sale of any security ... [ofi any manipulative or deceptive
device or contrivance in contravention of such rules and regulations as
the [Securities and Exchange] Commission may prescribe.,"'O Pursuant
to this authority, the SEC promulgated Rule 10b-5, which provides:


100 See Buell, 81 NYU L Rev at 1996-2013 (cited in note 82) (arguing that when confronted
with novel frauds, courts inquire whether the defendant had consciousness of wrongdoing);
Tendler, 72 Fordham L Rev at 2751-65 (cited in note 4) (arguing that in practice courts rely on a
series of factors rather than bright-line rules in assigning limits to mail fraud and that this ap-
proach is normatively desirable).


101 See Frank H. Easterbrook, Predatory Pricing Strategies and Counterstrategies, 48 U Chi
L Rev 263, 264 (1981) (concluding that there is "no sufficient reason for antitrust law or the
courts to take predation seriously").


102 Securities Exchange Act of 1934, Pub L No 73-291,48 Stat 881, codified at 15 USC § 78a
et seq.


103 Securities Exchange Act of 1934 § 10(b), 48 Stat at 891, codified at 15 USC § 78j(b).
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It shall be unlawful for any person, directly or indirectly, by use
of any means or instrumentality of interstate commerce, or of the
mails or any facility of any national securities exchange,


(a) To employ any device, scheme, or artifice to defraud, [or] ...


(c) To engage in any act, practice, or course of business which op-
erates or would operate as a fraud or deceit upon any person, in
connection with the purchase and sale of any security."o"


The SEC and the federal courts have construed Rule 10b-5 to
prohibit an officer, director, controlling shareholder, or other insider
of a corporation from trading in that corporation's securities while in
possession of material, nonpublic information."0 ' A corporate insider
must abstain from trading in the securities of his corporation unless he
has first disclosed all material, nonpublic information known to him."
The SEC saw this duty to abstain or disclose arising from the exis-
tence of a relationship affording access to inside information intended
only for corporate purposes and from the unfairness of permitting a
corporate insider to use that information to trade without disclosure.'
A trader who is not an insider has no duty to reveal material facts to a
prospective counterparty. A duty to disclose arises when the prospec-
tive trader is a fiduciary of the corporation in whose securities he
wishes to trade, or if some other similar relationship of trust and con-
fidence exists between them. Insiders who have obtained information
by reason of their position within the corporation occupy a position of
trust and confidence with respect to the corporation's shareholders."'


But not all circumstances of insider trading fit into this paradigm.
For example, consider two scenarios. The first scenario involves a man
we will call Chiarella. He works for a financial printer. The printer
prepares legal documents for corporate mergers, and it leaves the
names of companies involved out of the documents. Chiarella handles
these documents as part of his employment, and he is able to guess the
identities of the companies. Before the public announcement of cer-
tain takeover bids, he buys shares of the target companies. After the
bids are announced, the share prices rise, and Chiarella sells his shares
at a profit. He makes tens of thousands of dollars in a matter of weeks.


I0 17 CFR § 240.10b-5.
105 See, for example, Dirks v SEC, 463 US 646,654 (1983); Chiarella v United States, 445 US


222,228-29 (1980).
106 See In re Cady, Roberts & Co, 40 SEC 907,911-12 (1961); SEC v Texas Gulf Sulphur Co,


401 F2d 833,848 (2d Cir 1968), cert denied, 404 US 1005 (1971).
107 See Cady, Roberts, 40 SEC at 912.
108 See id at 911-12.
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Next, consider a scenario involving a man named O'Hagan. He is
a partner in a law firm that represents a large company that is prepar-
ing to make a takeover bid for a second company. O'Hagan does not
work directly for the law firm's client, but, in the office, he hears of its
takeover plans. O'Hagan buys call options in the target company.
When the client company's plans for the takeover are announced, the
share prices of the target company rise. The value of O'Hagan's call
options rises, and he makes millions of dollars in profits.


These two scenarios do not fit into the classic or traditional
theory of insider trading. Neither Chiarella nor O'Hagan was an in-
sider with regard to the corporation in whose securities he traded.'
Chiarella and O'Hagan obtained material, nonpublic information
about impending mergers through their relationships with the acquir-
ing corporations, and each of them bought securities of the respective
target corporations, not the securities of their employers' clients. Nei-
ther Chiarella nor O'Hagan occupied any position of trust or confi-
dence with regard to the target corporations, and neither was a fidu-
ciary to the target corporations.


Rather than classic insider trading, Chiarella and O'Hagan are
the leading examples of the misappropriation theory. They are drawn
from two prominent Supreme Court cases involving insider trading:
Chiarella v United States' and United States v O'Hagan,"' respectively.
According to misappropriation theory, a person who takes confiden-
tial information for the purpose of trading in securities in breach of a
fiduciary duty owed to the source of the information violates § 10(b)
and Rule 10b-5.


But, for several years, doubt lingered as to whether the Supreme
Court would accept the misappropriation theory. Before Chiarella
reached the Supreme Court, the Second Circuit affirmed Chiarella's
conviction under § 10(b) for two reasons. In the appeals court's view,
the possession of material, nonpublic information by an insider
created a duty to abstain or disclose, and Chiarella's superior informa-
tion gave him unfair advantage in trading. Also, Chiarella had ob-
tained this information by misappropriating it. The duty to keep the
employer's confidences was akin to a fiduciary duty, and Chiarella
breached it."'


The Supreme Court reversed Chiarella's conviction, and in so
doing, it rejected one of the Second Circuit's rationales and declined
to rule on the other. It rejected the view that a duty to abstain or dis-


10 Chiarella, 445 US at 232-34; O'Hagan v United States, 521 US 642,653 n 5 (1997).
110 445 US 222 (1980).
111 521 US 642 (1997).
112 United States v Chiarella, 588 F2d 1358,1366-68 (2d Cir 1978).
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close attached whenever a trader held an informational advantage.
Trading without disclosing constituted a fraud only when the trader
had a duty to disclose. Chiarella faced no duty to disclose because he
had no relationship with the sellers of the target companies' stock
with whom he traded."' With respect to the misappropriation theory, a
majority of the Supreme Court refused to address it because it had
not been presented to the jury."' Following Chiarella, there was signifi-
cant uncertainty as to whether misappropriation theory could support
an insider trading prosecution."


Seventeen years after Chiarella, the Supreme Court resolved this
uncertainty in O'Hagan. A jury had convicted O'Hagan under a mis-
appropriation theory, and the Eighth Circuit had reversed and re-
jected that theory."' But the Supreme Court upheld the conviction
because it accepted misappropriation theory as "complementary" to
the classic insider trading concept." The Court reasoned that misap-
propriators deal in deception because they feign loyalty to the prin-
cipal while secretly using the principal's confidential information for
personal gain." Under misappropriation theory, the trader's duty to
abstain or disclose arises from a duty to the source of the information,
not to the parties with whom he trades.


The development of misappropriation theory in insider trading is
relevant to mail fraud because when prosecuting insider trading, the
government commonly brings mail or wire fraud charges in addition
to securities charges."9 Moreover, until the Supreme Court's decision
in O'Hagan, the circuits were split as to whether misappropriation
could form the basis of a conviction under § 10(b).o This uncertainty
left mail fraud as a leading federal statute under which misappropria-
tors might be criminally punished without risk that the Court might


113 Chiarella, 445 US at 226-30.
114 Id at 235-37.
115 See, for example, United States v O'Hagan, 92 F3d 612,617 (8th Cir 1996) ("Neither the


Supreme Court nor this court has yet determined whether the misappropriation theory is a
permissible basis upon which to impose § 10(b) liability.").


116 Id (concluding that the misappropriation theory would not necessarily involve the "de-
ception" required for insider trading liability).


117 O'Hagan, 521 US at 652-53 (noting that both theories "address[] efforts to capitalize on
nonpublic information through the purchase or sale of securities").


118 Id at 653-54.
119 For example, O'Hagan was also charged and convicted of twenty counts of mail fraud. Id


at 648-49.
120 The Second, Third, and Ninth Circuits accepted the misappropriation theory. See United


States v Newman, 664 F2d 12, 17 (2d Cir 1981); Rothberg v Rosenbloom, 771 F2d 818,825 (3d Cir


1985); SEC v Clark, 915 F2d 439,453 (9th Cir 1990). The Seventh Circuit accepted the theory in
SEC v Cherif, 933 F2d 403, 410 (7th Cir 1991). The Fourth and Eighth Circuits rejected the mis-
appropriation theory. See United States v Bryan, 58 F3d 933, 943-59 (4th Cir 1995); O'Hagan, 92
F3d at 618, revd, 521 US 642 (1997).
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later reject the theory of prosecution. A significant and little-noted
feature of Walters was its potential to curb the application of mail
fraud in misappropriation cases.


This potential is evident when the transactions in Chiarella and
O'Hagan are compared to the scheme in Walters. In the misappropria-
tion cases, the party who is deceived, the employer, suffers some loss,
specifically from the disloyalty of the employee and the breach of
client confidentiality. Losses of this sort are difficult to quantify in the
same way that in Walters the precise nature of the colleges' loss was
hard to pin down. In all three cases, the schemer's gains were mone-
tary, and they came from otherwise legitimate market transactions.
Chiarella and O'Hagan traded profitably in shares of the target com-
panies, and Walters planned to receive a portion of his athletes' pro-
fessional earnings. From this perspective, insider trading of the misap-
propriation variety has a similar analytical structure as Walters. This
similarity suggests that a mail fraud prosecution of Chiarella,
O'Hagan, or other insider-trading misappropriators would suffer the
same deficiency as Walters. The misappropriator's gains are not a
transfer from the deceived party. The dupe was not the source of the
schemer's gains. Where the Walters framework applies, trading on the
basis of misappropriated information should be beyond the reach of
mail fraud.


This interpretation of the mail fraud statute is arguably but-
tressed by a set of policy reasons that parallel those in Walters. The
analogy to antitrust law in Walters presented the virtues of the cartel
cheater: The chiseling of his fellow cartel members erodes the market
power of the cartel, stimulates competition, and aligns prices with
marginal cost. Similarly, some commentators, most notably Henry
Manne, have argued that insider trading provides social benefits, par-
ticularly an improvement in the accuracy of stock prices.12 In his aca-
demic writing, Judge Easterbrook carefully weighed these views and
the responses to them."' He remained circumspect about the net social
benefits of insider trading.'2 But, like the preference for reduced in-


121 See Henry G. Manne, Insider Trading and the Stock Market 78-104 (Free Press 1966).
122 See Frank H. Easterbrook, Insider Trading, Secret Agent4 Evidentiary Privileges and the


Production of Information, 1981 S Ct Rev 309,323-39.
123 Id at 338:


Chiarella's [trading was] unambiguously detrimental to shareholders. The more frequent
cases of trading by managers on the basis of knowledge about their own firms are much
more difficult to judge. The arguments are closely balanced. Although I think it likely that
legal restrictions on such trading are beneficial, the questions ultimately are empirical. I
may be singing a different tune tomorrow.
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tervention in antitrust policy, a sympathetic view of insider trading is
commonly associated with the "Chicago School.""4


The parallels in the transactional structure and policy rationales
of misappropriation cases and Walters raise an intriguing possibility.
Had Walters been fully appreciated, should it have foreclosed the use
of mail fraud in prosecuting inside traders for misappropriation?


D. Alternative Foundations for Mail Fraud Convictions in
Misappropriation Cases


The possibility that Walters might curtail mail fraud prosecutions
of misappropriators could easily be overstated. As in securities law,
mail fraud gives the government multiple theories of prosecution from
which to choose. The so-called honest services or intangible rights doc-
trine is one alternative theory. This doctrine was developed in the con-
text of public corruption. When a government official takes a bribe or
otherwise profits illicitly from his office, a difficulty in bringing a tradi-
tional mail fraud prosecution was showing that a monetary loss had
occurred. Yet, this sort of corruption contains an element of deception
in that the office holder has secretly made official decisions for per-
sonal gain rather than for the public interest. Honest services doctrine
overcomes this obstacle by positing that the public has an intangible
right to the honest services of government officials. The official's fail-
ure to disclose his crookedness may then constitute the basis of a mail
fraud conviction.


The theory soon spread to private settings in which courts con-
cluded that an agent owed an intangible right of honest and faithful
services to the principal.12 When the agent failed to reveal material
information, such as the existence of a conflict of interest, his silence
could support a mail fraud conviction. This model applied readily to
the situations of employees misappropriating their employers' confi-
dential information and trading on it. "Prosecutors had won easy con-
victions against securities professionals who violated duties of loyalty,


124 See, for example, James D. Cox, Insider Trading and Contracting: A Response to the
"Chicago School," 1986 Duke L J 628,642-55.


12 See, for example, United States v Bush, 522 F2d 641, 646-48 (7th Cir 1975) (holding that
the intent to deceive, combined with the deprivation of honest services, creates the basis for a
mail fraud conviction); United States v Isaacs, 493 F2d 1124, 1149-50 (7th Cir 1974) (upholding
the conviction of the governor of Illinois for defrauding the citizens of his honest and faithful
services by accepting a bribe).


126 See John C. Coffee, Jr, Modern Mail Fraud: The Restoration of the Public/Private Distinc-
tion, 35 Am Crim L Rev 427, 427 (1998) (comparing the spread of intangible rights prosecutions
in the private sector to the growth of kudzu).
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by trading for their own accounts based on their employers' informa-
tion, without a showing of economic harm to the employer."27


The application of honest services doctrine to insider trading cas-
es experienced a brief interregnum in 1987 when the Supreme Court
decided McNally v United States.'M In McNally, the Court held that
deprivations of intangible rights were not protected by the mail fraud
statute. But, the following year, Congress overruled McNally. It
enacted 18 USC § 1346, which expanded the definition of a scheme or
artifice to defraud to include schemes that deprived another of the
intangible right of honest services.'" Senator Joseph Biden, then
chairman of the Senate Judiciary Committee, included in the legisla-
tive history a statement that the purpose of § 1346 was to "reinstate all
of the pre-McNally case law pertaining to the mail and wire fraud sta-
tutes without change."'0 As a result of the passage of § 1346, honest
services doctrine remains available as an alternative prosecutorial
theory in misappropriation cases that avoids the convergence re-
quirement of Walters."'


Another theory that the government may apply in a misappropr-
iation case relies on the Supreme Court's decision in Carpenter v
United States.' In Carpenter, the defendant wrote a column for a
widely read business newspaper. The column discussed the prospects
for particular stocks, and although it relied on purely public informa-
tion, the column was popular and influenced the prices of the stocks
mentioned in it. The defendant conspired with friends to share in ad-
vance of publication the names of the stocks appearing in upcoming
columns. This information permitted the conspirators to trade in the
stocks on the basis of the market's likely reaction to the contents of
the column."3 The case was another instance of misappropriation."


127 Michael Drebeen, Insider Trading and Intangible Rights: The Redefinition of the Mail
Fraud Statute, 26 Am Crim L Rev 181, 193 (1988).


128 483 US 350 (1987).
129 Anti-Drug Abuse Act of 1988 § 7603, Pub L No 100-690, 102 Stat 4181,4508, codified at


18 USC § 1346.
130 124 Cong Rec S 17360-02 (daily ed Nov 10,1988). See also 134 Cong Rec H 11251 (daily


ed Oct 21, 1988) (Rep Conyers) (declaring that the purpose was to "restore the mail fraud and
wire fraud provision to where that provision was before the McNally decision").


131 In Walters, intangible rights were not part of the analysis. The government did not argue
this issue on appeal: "The United States tells us that the universities lost their scholarship money.
Money is property; this aspect of the prosecution does not encounter a problem under McNally v
United States." Walters, 997 F2d at 1224. Even if the government had argued this theory, it likely
would have been unavailing. Judge Easterbrook noted that even if the universities lost the "right
to control" which students received the scholarship money, Walters was not their fiduciary. Id at
1226 n 3.


132 484 US 19 (1987).
133 Id at 22-23.
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The Court held that the mail fraud statute protects intangible proper-
ty interests, such as an employer's interest in confidential informa-
tion.' The Court decided Carpenter a mere six months after McNally
and before Congress enacted § 1346, and thus it could not be resolved
under the intangible rights doctrine.


Carpenter gives another route to prosecute misappropriators that
avoids the potential obstacles of Walters. Under a Walters-like inter-
pretation, the employer's loss of confidential information is incidental
to, or a mere byproduct of, the scheme. The employer suffers a decep-
tion, a mistaken belief that the scheming employee is loyal, while the
schemer captures profits from otherwise legitimate market transac-
tions with third parties. But Carpenter's more embracing conception of
property resists this view and assigns greater weight to the deprivation
of the employer's confidences. The employee's deception induces the
direct transfer of confidences from the employer, and the breach of
those confidences itself constitutes a loss. The Carpenter decision rede-
fines what constitutes a loss for purposes of mail fraud, and in so
doing, limits the force of Walters in misappropriation cases.


CONCLUSION


Judge Easterbrook's opinion in Walters is an underappreciated
gem. Its impact is circumscribed by other more expansive doctrines,
such as honest services fraud. But, the core idea of Walters-that the
schemer must obtain money or other property from the deceived-
perennially reappears in mail fraud jurisprudence as courts try to cir-
cumscribe the statute's reach. At this writing, the Supreme Court is
considering new restrictions on the scope of mail fraud," and in par-
ticular, whether under an intangible rights theory, the government
must establish that the offender received a gain at the expense of the
party to whom the honest services are owed.' The reappearance of
the question of gains and losses, dupes and losers, in the midst of
another mail fraud doctrine is remarkable. Whatever the resolution of
that case, the persistence of the limiting principle of Walters is a testa-
ment to the prescience of Judge Easterbrook's analysis.


134 Carpenter arose a decade before O'Hagan. The Carpenter Court was split evenly on whether
convictions under § 10(b) on a misappropriation theory should be affirmed. See 484 US at 24.


135 Id at 28.
136 See Skilling v United States, 554 F3d 529 (5th Cir 2009), cert granted, 130 S Ct 393


(2009); Weyhrauch v United States, 548 F3d 1237 (9th Cir 2008), cert granted, 129 S Ct 2863
(2009); Black v United States, 530 F3d 596 (7th Cir 2008), cert granted, 129 S Ct 2379 (2009).


137 See Brief for the Petitioners, Black v United States, No 08-876, *22 (US filed July 30,
2009) (available on Westlaw at 2009 WL 2372920).
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1 (Slip Opinion) OCTOBER TERM, 2015 


Syllabus 


NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 
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McDONNELL v. UNITED STATES 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT 


No. 15–474. Argued April 27, 2016—Decided June 27, 2016 


Petitioner, former Virginia Governor Robert McDonnell, and his wife,
Maureen McDonnell, were indicted by the Federal Government on
honest services fraud and Hobbs Act extortion charges related to
their acceptance of $175,000 in loans, gifts, and other benefits from
Virginia businessman Jonnie Williams, while Governor McDonnell
was in office. Williams was the chief executive officer of Star Scien-
tific, a Virginia-based company that had developed Anatabloc, a nu-
tritional supplement made from anatabine, a compound found in to-
bacco. Star Scientific hoped that Virginia’s public universities would
perform research studies on anatabine, and Williams wanted Gover-
nor McDonnell’s assistance in obtaining those studies.


To convict the McDonnells, the Government was required to show
that Governor McDonnell committed (or agreed to commit) an “offi-
cial act” in exchange for the loans and gifts.  An “official act” is de-
fined as “any decision or action on any question, matter, cause, suit,
proceeding or controversy, which may at any time be pending, or 
which may by law be brought before any public official, in such offi-
cial’s official capacity, or in such official’s place of trust or profit.” 18 
U. S. C. §201(a)(3).  According to the Government, Governor McDon-
nell committed at least five “official acts,” including “arranging meet-
ings” for Williams with other Virginia officials to discuss Star Scien-
tific’s product, “hosting” events for Star Scientific at the Governor’s 
Mansion, and “contacting other government officials” concerning the
research studies. 


The case was tried before a jury.  The District Court instructed the 
jury that “official act” encompasses “acts that a public official cus-
tomarily performs,” including acts “in furtherance of longer-term 
goals” or “in a series of steps to exercise influence or achieve an end.” 
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Supp. App. 69–70.  Governor McDonnell requested that the court fur-
ther instruct the jury that “merely arranging a meeting, attending an
event, hosting a reception, or making a speech are not, standing 
alone, ‘official acts,’ ” but the District Court declined to give that in-
struction.  792 F. 3d 478, 513 (internal quotation marks omitted).
The jury convicted Governor McDonnell.


Governor McDonnell moved to vacate his convictions on the ground 
that the definition of “official act” in the jury instructions was errone-
ous.  He also moved for acquittal, arguing that there was insufficient
evidence to convict him, and that the Hobbs Act and honest services 
statute were unconstitutionally vague.  The District Court denied the 
motions, and the Fourth Circuit affirmed. 


Held: 
1. An “official act” is a decision or action on a “question, matter,


cause, suit, proceeding or controversy.”  That question or matter
must involve a formal exercise of governmental power, and must also 
be something specific and focused that is “pending” or “may by law be
brought” before a public official.  To qualify as an “official act,” the
public official must make a decision or take an action on that ques-
tion or matter, or agree to do so.  Setting up a meeting, talking to an-
other official, or organizing an event—without more—does not fit 
that definition of “official act.”  Pp. 13–24.


(a) The Government argues that the term “official act” encom-
passes nearly any activity by a public official concerning any subject,
including a broad policy issue such as Virginia economic develop-
ment. Governor McDonnell, in contrast, contends that statutory con-
text compels a more circumscribed reading.  Taking into account text, 
precedent, and constitutional concerns, the Court rejects the Gov-
ernment’s reading and adopts a more bounded interpretation of “offi-
cial act.”  Pp. 13–14.


(b) Section 201(a)(3) sets forth two requirements for an “official
act.”  First, the Government must identify a “question, matter, cause,
suit, proceeding or controversy” that “may at any time be pending” or 
“may by law be brought” before a public official.  Second, the Gov-
ernment must prove that the public official made a decision or took
an action “on” that “question, matter, cause, suit, proceeding or con-
troversy,” or agreed to do so.  Pp. 14–22.


(1) The first inquiry is whether a typical meeting, call, or event 
is itself a “question, matter, cause, suit, proceeding or controversy.” 
The terms “cause,” “suit,” “proceeding,” and “controversy” connote a 
formal exercise of governmental power, such as a lawsuit, hearing, or 
administrative determination.  Although it may be difficult to define 
the precise reach of those terms, a typical meeting, call, or event does 
not qualify.  “Question” and “matter” could be defined more broadly, 
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but under the familiar interpretive canon noscitur a sociis, a “word is 
known by the company it keeps.”  Jarecki v. G. D. Searle & Co., 367 
U. S. 303, 307.  Because a typical meeting, call, or event is not of the
same stripe as a lawsuit before a court, a determination before an
agency, or a hearing before a committee, it does not count as a “ques-
tion” or “matter” under §201(a)(3).  That more limited reading also
comports with the presumption “that statutory language is not super-
fluous.”  Arlington Central School Dist. Bd. of Ed. v. Murphy, 548 
U. S. 291, 299, n. 1.  Pp. 14–16.
   (2) Because a typical meeting, call, or event is not itself a ques-
tion or matter, the next step is to determine whether arranging a 
meeting, contacting another official, or hosting an event may qualify
as a “decision or action” on a different question or matter.  That first 
requires the Court to establish what counts as a question or matter
in this case. 


Section 201(a)(3) states that the question or matter must be “pend-
ing” or “may by law be brought” before “any public official.”  “Pend-
ing” and “may by law be brought” suggest something that is relative-
ly circumscribed—the kind of thing that can be put on an agenda,
tracked for progress, and then checked off as complete.  “May by law
be brought” conveys something within the specific duties of an offi-
cial’s position.  Although the District Court determined that the rele-
vant matter in this case could be considered at a much higher level of 
generality as “Virginia business and economic development,” Supp. 
App. 88, the pertinent matter must instead be more focused and con-
crete. 


The Fourth Circuit identified at least three such questions or mat-
ters: (1) whether researchers at Virginia’s state universities would in-
itiate a study of Anatabloc; (2) whether Virginia’s Tobacco Commis-
sion would allocate grant money for studying anatabine; and (3) 
whether Virginia’s health plan for state employees would cover Ana-
tabloc. The Court agrees that those qualify as questions or matters 
under §201(a)(3).  Pp. 16–18.


(3) The question remains whether merely setting up a meeting, 
hosting an event, or calling another official qualifies as a decision or 
action on any of those three questions or matters.  It is apparent from 
United States v. Sun-Diamond Growers of Cal., 526 U. S. 398, that 
the answer is no.  Something more is required: §201(a)(3) specifies 
that the public official must make a decision or take an action on the 
question or matter, or agree to do so.  


For example, a decision or action to initiate a research study would
qualify as an “official act.”  A public official may also make a decision
or take an action by using his official position to exert pressure on 
another official to perform an “official act,” or by using his official po-
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sition to provide advice to another official, knowing or intending that 
such advice will form the basis for an “official act” by another official. 
A public official is not required to actually make a decision or take an
action on a “question, matter, cause, suit, proceeding or controversy”; 
it is enough that he agree to do so.  Setting up a meeting, hosting an
event, or calling an official (or agreeing to do so) merely to talk about
a research study or to gather additional information, however, does
not qualify as a decision or action on the pending question of whether 
to initiate the study.  Pp. 18–22.


(c) The Government’s expansive interpretation of “official act”
would raise significant constitutional concerns.  Conscientious public
officials arrange meetings for constituents, contact other officials on
their behalf, and include them in events all the time.  Representative
government assumes that public officials will hear from their constit-
uents and act appropriately on their concerns.  The Government’s po-
sition could cast a pall of potential prosecution over these relation-
ships. This concern is substantial, as recognized by White House
counsel from every administration from that of President Reagan to 
President Obama, as well as two bipartisan groups of former state at-
torneys general.  The Government’s interpretation also raises due
process and federalism concerns.  Pp. 22–24.


2. Given the Court’s interpretation of “official act,” the District
Court’s jury instructions were erroneous, and the jury may have con-
victed Governor McDonnell for conduct that is not unlawful.  Because 
the errors in the jury instructions are not harmless beyond a reason-
able doubt, the Court vacates Governor McDonnell’s convictions. 
Pp. 24–28. 


(a) The jury instructions lacked important qualifications, render-
ing them significantly overinclusive.  First, they did not adequately
explain to the jury how to identify the pertinent “question, matter,
cause, suit, proceeding or controversy.”  It is possible the jury thought 
that a typical meeting, call, or event was itself a “question, matter,
cause, suit, proceeding or controversy.”  If so, the jury could have
convicted Governor McDonnell without finding that he committed or
agreed to commit an “official act,” as properly defined. 


Second, the instructions did not inform the jury that the “question,
matter, cause, suit, proceeding or controversy” must be more specific 
and focused than a broad policy objective.  As a result, the jury could 
have thought that the relevant “question, matter, cause, suit, pro-
ceeding or controversy” was something as nebulous as Virginia eco-
nomic development, and convicted Governor McDonnell on that basis. 


Third, the District Court did not instruct the jury that to convict 
Governor McDonnell, it had to find that he made a decision or took 
an action—or agreed to do so—on the identified “question, matter, 
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cause, suit, proceeding or controversy,” as properly defined.  At trial, 
several of Governor McDonnell’s subordinates testified that he asked 
them to attend a meeting, not that he expected them to do anything 
other than that.  If that testimony reflects what Governor McDonnell 
agreed to do at the time he accepted the loans and gifts from Wil-
liams, then he did not agree to make a decision or take an action on
any of the three questions or matters described by the Fourth Circuit. 
Pp. 24–27. 


(b) Governor McDonnell raises two additional claims.  First, he 
argues that the honest services statute and the Hobbs Act are uncon-
stitutionally vague.  The Court rejects that claim.  For purposes of 
this case, the parties defined those statutes with reference to §201 of
the federal bribery statute.  Because the Court interprets the term 
“official act” in §201(a)(3) in a way that avoids the vagueness con-
cerns raised by Governor McDonnell, it declines to invalidate those
statutes under the facts here.  Second, Governor McDonnell argues 
that there is insufficient evidence that he committed an “official act,” 
or agreed to do so. Because the parties have not had an opportunity 
to address that question in light of the Court’s interpretation of “offi-
cial act,” the Court leaves it for the Court of Appeals to resolve in the 
first instance.  Pp. 27–28. 


792 F. 3d 478, vacated and remanded. 


ROBERTS, C. J., delivered the opinion for a unanimous Court.  
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 


SUPREME COURT OF THE UNITED STATES 


No. 15–474 


ROBERT F. MCDONNELL, PETITIONER v.
 
UNITED STATES
 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE FOURTH CIRCUIT
 


[June 27, 2016] 



CHIEF JUSTICE ROBERTS delivered the opinion of the
Court. 


In 2014, the Federal Government indicted former Vir-
ginia Governor Robert McDonnell and his wife, Maureen 
McDonnell, on bribery charges.  The charges related to the
acceptance by the McDonnells of $175,000 in loans, gifts,
and other benefits from Virginia businessman Jonnie 
Williams, while Governor McDonnell was in office.  Wil-
liams was the chief executive officer of Star Scientific, a 
Virginia-based company that had developed a nutritional
supplement made from anatabine, a compound found in 
tobacco. Star Scientific hoped that Virginia’s public uni-
versities would perform research studies on anatabine,
and Williams wanted Governor McDonnell’s assistance in 
obtaining those studies. 


To convict the McDonnells of bribery, the Government
was required to show that Governor McDonnell committed 
(or agreed to commit) an “official act” in exchange for the 
loans and gifts.  The parties did not agree, however, on
what counts as an “official act.” The Government alleged 
in the indictment, and maintains on appeal, that Governor 
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McDonnell committed at least five “official acts.”  Those 
acts included “arranging meetings” for Williams with
other Virginia officials to discuss Star Scientific’s product, 
“hosting” events for Star Scientific at the Governor’s Man-
sion, and “contacting other government officials” concern-
ing studies of anatabine. Supp. App. 47–48.  The Gov-
ernment also argued more broadly that these activities 
constituted “official action” because they related to Vir- 
ginia business development, a priority of Governor Mc- 
Donnell’s administration. Governor McDonnell contends 
that merely setting up a meeting, hosting an event, or
contacting an official—without more—does not count as an
“official act.” 


At trial, the District Court instructed the jury according
to the Government’s broad understanding of what consti-
tutes an “official act,” and the jury convicted both Gover-
nor and Mrs. McDonnell on the bribery charges.  The 
Fourth Circuit affirmed Governor McDonnell’s conviction, 
and we granted review to clarify the meaning of “official 
act.” 


I 

A 



On November 3, 2009, petitioner Robert McDonnell was
elected the 71st Governor of Virginia.  His campaign
slogan was “Bob’s for Jobs,” and his focus in office was on
promoting business in Virginia.  As Governor, McDonnell 
spoke about economic development in Virginia “on a daily 
basis” and attended numerous “events, ribbon cuttings,” 
and “plant facility openings.” App. 4093, 5241.  He also 
referred thousands of constituents to meetings with mem-
bers of his staff and other government officials.  According
to longtime staffers, Governor McDonnell likely had more
events at the Virginia Governor’s Mansion to promote
Virginia business than had occurred in “any other admin-
istration.” Id., at 4093. 
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This case concerns Governor McDonnell’s interactions 
with one of his constituents, Virginia businessman Jonnie 
Williams. Williams was the CEO of Star Scientific, a 
Virginia-based company that developed and marketed
Anatabloc, a nutritional supplement made from anata-
bine, a compound found in tobacco.  Star Scientific hoped
to obtain Food and Drug Administration approval of Ana-
tabloc as an anti-inflammatory drug. An important step 
in securing that approval was initiating independent 
research studies on the health benefits of anatabine. Star 
Scientific hoped Virginia’s public universities would un-
dertake such studies, pursuant to a grant from Virginia’s
Tobacco Commission. 


Governor McDonnell first met Williams in 2009, when 
Williams offered McDonnell transportation on his private 
airplane to assist with McDonnell’s election campaign. 
Shortly after the election, Williams had dinner with Gov-
ernor and Mrs. McDonnell at a restaurant in New York. 
The conversation turned to Mrs. McDonnell’s search for a 
dress for the inauguration, which led Williams to offer to 
purchase a gown for her.  Governor McDonnell’s counsel 
later instructed Williams not to buy the dress, and Mrs. 
McDonnell told Williams that she would take a rain check. 
Id., at 2203–2209. 


In October 2010, Governor McDonnell and Williams met 
again on Williams’s plane.  During the flight, Williams
told Governor McDonnell that he “needed his help” moving
forward on the research studies at Virginia’s public uni-
versities, and he asked to be introduced to the person that
he “needed to talk to.”  Id., at 2210–2211. Governor 
McDonnell agreed to introduce Williams to Dr. William 
Hazel, Virginia’s Secretary of Health and Human Re-
sources. Williams met with Dr. Hazel the following 
month, but the meeting was unfruitful; Dr. Hazel was
skeptical of the science behind Anatabloc and did not 
assist Williams in obtaining the studies.  Id., at 2211– 
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2217, 3738–3749. 
Six months later, Governor McDonnell’s wife, Maureen 


McDonnell, offered to seat Williams next to the Governor 
at a political rally. Shortly before the event, Williams took 
Mrs. McDonnell on a shopping trip and bought her
$20,000 worth of designer clothing. The McDonnells later 
had Williams over for dinner at the Governor’s Mansion, 
where they discussed research studies on Anatabloc. Id., 
at 6560. 


Two days after that dinner, Williams had an article
about Star Scientific’s research e-mailed to Mrs. McDon-
nell, which she forwarded to her husband.  Less than an 
hour later, Governor McDonnell texted his sister to dis-
cuss the financial situation of certain rental properties
they owned in Virginia Beach.  Governor McDonnell also 
e-mailed his daughter to ask about expenses for her up-
coming wedding. 


The next day, Williams returned to the Governor’s
Mansion for a meeting with Mrs. McDonnell.  At the meet-
ing, Mrs. McDonnell described the family’s financial prob-
lems, including their struggling rental properties in Vir-
ginia Beach and their daughter’s wedding expenses. Mrs. 
McDonnell, who had experience selling nutritional sup-
plements, told Williams that she had a background in the 
area and could help him with Anatabloc.  According to
Williams, she explained that the “Governor says it’s okay 
for me to help you and—but I need you to help me.  I need 
you to help me with this financial situation.”  Id., at 2231. 
Mrs. McDonnell then asked Williams for a $50,000 loan, in 
addition to a $15,000 gift to help pay for her daughter’s 
wedding, and Williams agreed. 


Williams testified that he called Governor McDonnell 
after the meeting and said, “I understand the financial 
problems and I’m willing to help. I just wanted to make
sure that you knew about this.” Id., at 2233. According to
Williams, Governor McDonnell thanked him for his help. 
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Ibid.  Governor McDonnell testified, in contrast, that he 
did not know about the loan at the time, and that when he 
learned of it he was upset that Mrs. McDonnell had re-
quested the loan from Williams. Id., at 6095–6096.  Three 
days after the meeting between Williams and Mrs. 
McDonnell, Governor McDonnell directed his assistant to 
forward the article on Star Scientific to Dr. Hazel. 


In June 2011, Williams sent Mrs. McDonnell’s chief of 
staff a letter containing a proposed research protocol for 
the Anatabloc studies.  The letter was addressed to Gov-
ernor McDonnell, and it suggested that the Governor “use
the attached protocol to initiate the ‘Virginia Study’ of
Anatabloc at the Medical College of Virginia and the 
University of Virginia School of Medicine.”  Id., at 2254. 
Governor McDonnell gave the letter to Dr. Hazel.  Id., at 
6121–6122. Williams testified at trial that he did not 
“recall any response” to the letter. Id., at 2256. 


In July 2011, the McDonnell family visited Williams’s
vacation home for the weekend, and Governor McDonnell 
borrowed Williams’s Ferrari while there.  Shortly thereaf-
ter, Governor McDonnell asked Dr. Hazel to send an aide 
to a meeting with Williams and Mrs. McDonnell to discuss
research studies on Anatabloc. The aide later testified 
that she did not feel pressured by Governor or Mrs. 
McDonnell to do “anything other than have the meeting,” 
and that Williams did not ask anything of her at the meet-
ing. Id., at 3075. After the meeting, the aide sent Wil-
liams a “polite blow-off ” e-mail.  Id., at 3081. 


At a subsequent meeting at the Governor’s Mansion, 
Mrs. McDonnell admired Williams’s Rolex and mentioned 
that she wanted to get one for Governor McDonnell. 
Williams asked if Mrs. McDonnell wanted him to purchase 
a Rolex for the Governor, and Mrs. McDonnell responded,
“Yes, that would be nice.” Id., at 2274. Williams did so, 
and Mrs. McDonnell later gave the Rolex to Governor
McDonnell as a Christmas present. 







 
  


 


 
 


  


  


 
  


  


 
 


 


  


 


 


 
 


6 MCDONNELL v. UNITED STATES 


Opinion of the Court 


In August 2011, the McDonnells hosted a lunch event 
for Star Scientific at the Governor’s Mansion.  According
to Williams, the purpose of the event was to launch Ana-
tabloc. See id., at 2278.  According to Governor McDon-
nell’s gubernatorial counsel, however, it was just lunch.
See id., at 3229–3231. 


The guest list for the event included researchers at the
University of Virginia and Virginia Commonwealth Uni-
versity. During the event, Star Scientific distributed free 
samples of Anatabloc, in addition to eight $25,000 checks
that researchers could use in preparing grant proposals 
for studying Anatabloc. Governor McDonnell asked re-
searchers at the event whether they thought “there was 
some scientific validity” to Anatabloc and “whether or not 
there was any reason to explore this further.”  Id., at 3344. 
He also asked whether this could “be something good for 
the Commonwealth, particularly as it relates to economy
or job creation.” Ibid.  When Williams asked Governor 
McDonnell whether he would support funding for the 
research studies, Governor McDonnell “very politely”
replied, “I have limited decision-making power in this 
area.” Id., at 3927. 


In January 2012, Mrs. McDonnell asked Williams for an
additional loan for the Virginia Beach rental properties,
and Williams agreed.  On February 3, Governor McDon-
nell followed up on that conversation by calling Williams
to discuss a $50,000 loan. 


Several days later, Williams complained to Mrs. 
McDonnell that the Virginia universities were not return-
ing Star Scientific’s calls.  She passed Williams’s com-
plaint on to the Governor. While Mrs. McDonnell was 
driving with Governor McDonnell, she also e-mailed Gov-
ernor McDonnell’s counsel, stating that the Governor 
“wants to know why nothing has developed” with the 
research studies after Williams had provided the eight 
$25,000 checks for preparing grant proposals, and that the 
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Governor “wants to get this going” at the universities.  Id., 
at 3214, 4931. According to Governor McDonnell, how- 
ever, Mrs. McDonnell acted without his knowledge or per- 
mission, and he never made the statements she attributed 
to him. Id., at 6306–6308. 


On February 16, Governor McDonnell e-mailed Williams 
to check on the status of documents related to the $50,000 
loan. A few minutes later, Governor McDonnell e-mailed 
his counsel stating, “Please see me about Anatabloc issues 
at VCU and UVA. Thanks.” Id., at 3217. Governor 
McDonnell’s counsel replied, “Will do. We need to be 
careful with this issue.”  Ibid. The next day, Governor
McDonnell’s counsel called Star Scientific’s lobbyist in 
order to “change the expectations” of Star Scientific re-
garding the involvement of the Governor’s Office in the 
studies. Id., at 3219. 


At the end of February, Governor McDonnell hosted a
healthcare industry reception at the Governor’s Mansion,
which Williams attended.  Mrs. McDonnell also invited a 
number of guests recommended by Williams, including
researchers at the Virginia universities. Governor 
McDonnell was present, but did not mention Star Scien-
tific, Williams, or Anatabloc during the event.  Id., at 
3671–3672.  That same day, Governor McDonnell and 
Williams spoke about the $50,000 loan, and Williams
loaned the money to the McDonnells shortly thereafter. 
Id., at 2306, 2353. 


In March 2012, Governor McDonnell met with Lisa 
Hicks-Thomas, the Virginia Secretary of Administration,
and Sara Wilson, the Director of the Virginia Department 
of Human Resource Management.  The purpose of the 
meeting was to discuss Virginia’s health plan for state
employees.  At that time, Governor McDonnell was taking
Anatabloc several times a day. He took a pill during the 
meeting, and told Hicks-Thomas and Wilson that the pills
“were working well for him” and “would be good for” state 
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employees. Id., at 4227.  Hicks-Thomas recalled Governor 
McDonnell asking them to meet with a representative
from Star Scientific; Wilson had no such recollection.  Id., 
at 4219, 4227.  After the discussion with Governor 
McDonnell, Hicks-Thomas and Wilson looked up Anata-
bloc on the Internet, but they did not set up a meeting
with Star Scientific or conduct any other follow-up.  Id., at 
4220, 4230.  It is undisputed that Virginia’s health plan 
for state employees does not cover nutritional supplements
such as Anatabloc. 


In May 2012, Governor McDonnell requested an addi-
tional $20,000 loan, which Williams provided.  Throughout
this period, Williams also paid for several rounds of golf
for Governor McDonnell and his children, took the 
McDonnells on a weekend trip, and gave $10,000 as a 
wedding gift to one of the McDonnells’ daughters.  In total, 
Williams gave the McDonnells over $175,000 in gifts and 
loans. 


B 
In January 2014, Governor McDonnell was indicted for 


accepting payments, loans, gifts, and other things of value
from Williams and Star Scientific in exchange for “per-
forming official actions on an as-needed basis, as opportu-
nities arose, to legitimize, promote, and obtain research 
studies for Star Scientific’s products.”  Supp. App. 46.  The 
charges against him comprised one count of conspiracy to 
commit honest services fraud, three counts of honest 
services fraud, one count of conspiracy to commit Hobbs
Act extortion, six counts of Hobbs Act extortion, and two 
counts of making a false statement.  See 18 U. S. C. 
§§1343, 1349 (honest services fraud); §1951(a) (Hobbs Act
extortion); §1014 (false statement).  Mrs. McDonnell was 
indicted on similar charges, plus obstructing official pro-
ceedings, based on her alleged involvement in the scheme. 
See §1512(c)(2) (obstruction). 
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The theory underlying both the honest services fraud 
and Hobbs Act extortion charges was that Governor
McDonnell had accepted bribes from Williams.  See Skil-
ling v. United States, 561 U. S. 358, 404 (2010) (construing 
honest services fraud to forbid “fraudulent schemes to 
deprive another of honest services through bribes or kick-
backs”); Evans v. United States, 504 U. S. 255, 260, 269 
(1992) (construing Hobbs Act extortion to include “ ‘taking 
a bribe’ ”). 


The parties agreed that they would define honest ser-
vices fraud with reference to the federal bribery statute,
18 U. S. C. §201.  That statute makes it a crime for “a 
public official or person selected to be a public official, 
directly or indirectly, corruptly” to demand, seek, receive, 
accept, or agree “to receive or accept anything of value” in
return for being “influenced in the performance of any 
official act.” §201(b)(2). An “official act” is defined as “any
decision or action on any question, matter, cause, suit, 
proceeding or controversy, which may at any time be
pending, or which may by law be brought before any pub-
lic official, in such official’s official capacity, or in such
official’s place of trust or profit.”  §201(a)(3).


The parties also agreed that obtaining a “thing of value
. . . knowing that the thing of value was given in return for 
official action” was an element of Hobbs Act extortion, and 
that they would use the definition of “official act” found in
the federal bribery statute to define “official action” under 
the Hobbs Act.  792 F. 3d 478, 505 (CA4 2015) (internal
quotation marks omitted). 


As a result of all this, the Government was required to 
prove that Governor McDonnell committed or agreed to 
commit an “official act” in exchange for the loans and gifts 
from Williams.  See Evans, 504 U. S., at 268 (“the offense 
is completed at the time when the public official receives a
payment in return for his agreement to perform specific
official acts; fulfillment of the quid pro quo is not an ele-
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ment of the offense”).
The Government alleged that Governor McDonnell had


committed at least five “official acts”: 


(1) “arranging meetings for [Williams] with Virginia 
government officials, who were subordinates of the 
Governor, to discuss and promote Anatabloc”; 


(2) “hosting, and . . . attending, events at the Gover-
nor’s Mansion designed to encourage Virginia univer-
sity researchers to initiate studies of anatabine and to
promote Star Scientific’s products to doctors for refer-
ral to their patients”; 


(3) “contacting other government officials in the [Gov-
ernor’s Office] as part of an effort to encourage Vir-
ginia state research universities to initiate studies of 
anatabine”; 


(4) “promoting Star Scientific’s products and facilitat-
ing its relationships with Virginia government offi-
cials by allowing [Williams] to invite individuals im-
portant to Star Scientific’s business to exclusive 
events at the Governor’s Mansion”; and 


(5) “recommending that senior government officials in 
the [Governor’s Office] meet with Star Scientific exec-
utives to discuss ways that the company’s products
could lower healthcare costs.”  Supp. App. 47–48 
(indictment). 


The case proceeded to a jury trial, which lasted five
weeks. Pursuant to an immunity agreement, Williams
testified that he had given the gifts and loans to the
McDonnells to obtain the Governor’s “help with the test-
ing” of Anatabloc at Virginia’s medical schools. App. 2234.
Governor McDonnell acknowledged that he had requested 
loans and accepted gifts from Williams.  He testified, 
however, that setting up meetings with government offi-
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cials was something he did “literally thousands of times”
as Governor, and that he did not expect his staff “to do
anything other than to meet” with Williams. Id., at 6042. 


Several state officials testified that they had discussed 
Anatabloc with Williams or Governor McDonnell, but had 
not taken any action to further the research studies.  Id., 
at 3739–3750 (Dr. Hazel), 3075–3077 (aide to Dr. Hazel),
4218–4220 (Sara Wilson), 4230–4231 (Lisa Hicks-
Thomas). A UVA employee in the university research 
office, who had never spoken with the Governor about 
Anatabloc, testified that she wrote a pro/con list concern-
ing research studies on Anatabloc.  The first “pro” was the 
“[p]erception to Governor that UVA would like to work
with local companies,” and the first “con” was the 
“[p]olitical pressure from Governor and impact on future 
UVA requests from the Governor.”  Id., at 4321, 4323 
(Sharon Krueger).


Following closing arguments, the District Court in-
structed the jury that to convict Governor McDonnell it 
must find that he agreed “to accept a thing of value in
exchange for official action.”  Supp. App. 68.  The court 
described the five alleged “official acts” set forth in the 
indictment, which involved arranging meetings, hosting 
events, and contacting other government officials. The 
court then quoted the statutory definition of “official act,” 
and—as the Government had requested—advised the jury
that the term encompassed “acts that a public official 
customarily performs,” including acts “in furtherance of
longer-term goals” or “in a series of steps to exercise influ-
ence or achieve an end.”  Id., at 69–70. 


Governor McDonnell had requested the court to further 
instruct the jury that the “fact that an activity is a routine 
activity, or a ‘settled practice,’ of an office-holder does not 
alone make it an ‘official act,’ ” and that “merely arranging 
a meeting, attending an event, hosting a reception, or
making a speech are not, standing alone, ‘official acts,’ 







 
  


 


 
 


 
 


 


 


 


  
 
 


 


 
 


 


 
  


12 MCDONNELL v. UNITED STATES 


Opinion of the Court 


even if they are settled practices of the official,” because 
they “are not decisions on matters pending before the 
government.” 792 F. 3d, at 513 (internal quotation marks 
omitted). He also asked the court to explain to the jury
that an “official act” must intend to or “in fact influence a 
specific official decision the government actually makes—
such as awarding a contract, hiring a government em- 
ployee, issuing a license, passing a law, or implementing a 
regulation.” App. to Pet. for Cert. 147a.  The District 
Court declined to give Governor McDonnell’s proposed 
instruction to the jury.


The jury convicted Governor McDonnell on the honest 
services fraud and Hobbs Act extortion charges, but ac-
quitted him on the false statement charges.  Mrs. McDon-
nell was also convicted on most of the charges against her. 
Although the Government requested a sentence of at least 
ten years for Governor McDonnell, the District Court
sentenced him to two years in prison. Mrs. McDonnell 
received a one-year sentence.


Following the verdict, Governor McDonnell moved to 
vacate his convictions on the ground that the jury instruc-
tions “were legally erroneous because they (i) allowed the 
jury to convict [him] on an erroneous understanding of
‘official act,’ and (ii) allowed a conviction on the theory
that [he] accepted things of value that were given for
future unspecified action.” 64 F. Supp. 3d 783, 787 (ED 
Va. 2014). The District Court denied the motion.  Id., at 
802. In addition, Governor McDonnell moved for acquittal 
on the basis that there was insufficient evidence to convict 
him, and that the Hobbs Act and honest services statute 
were unconstitutionally vague.  Crim. No. 3:14–CR–12 
(ED Va., Dec. 1, 2014), Supp. App. 80, 82–92.  That motion 
was also denied. See id., at 92–94. (He also raised other
challenges to his convictions, which are not at issue here.)


Governor McDonnell appealed his convictions to the
Fourth Circuit, challenging the definition of “official ac-
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tion” in the jury instructions on the ground that it deemed
“virtually all of a public servant’s activities ‘official,’ no 
matter how minor or innocuous.” 792 F. 3d, at 506.  He 
also reiterated his challenges to the sufficiency of the 
evidence and the constitutionality of the statutes under
which he was convicted. Id., at 509, n. 19, 515. 


The Fourth Circuit affirmed, and we granted certiorari.
577 U. S. ___ (2016). Mrs. McDonnell’s separate appeal 
remains pending before the Court of Appeals. 


II 
The issue in this case is the proper interpretation of the 


term “official act.”  Section 201(a)(3) defines an “official 
act” as “any decision or action on any question, matter,
cause, suit, proceeding or controversy, which may at any 
time be pending, or which may by law be brought before 
any public official, in such official’s official capacity, or in 
such official’s place of trust or profit.” 


According to the Government, “Congress used inten-
tionally broad language” in §201(a)(3) to embrace “any 
decision or action, on any question or matter, that may at 
any time be pending, or which may by law be brought 
before any public official, in such official’s official capac-
ity.”  Brief for United States 20–21 (Government’s empha-
sis; alteration and internal quotation marks omitted).  The 
Government concludes that the term “official act” there-
fore encompasses nearly any activity by a public official.
In the Government’s view, “official act” specifically in-
cludes arranging a meeting, contacting another public 
official, or hosting an event—without more—concerning
any subject, including a broad policy issue such as Vir- 
ginia economic development.  Id., at 47–49; Tr. of Oral Arg. 
28–30. 


Governor McDonnell, in contrast, contends that statu-
tory context compels a more circumscribed reading, limiting
“official acts” to those acts that “direct[ ] a particular reso-
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lution of a specific governmental decision,” or that pres-
sure another official to do so. Brief for Petitioner 44, 51. 
He also claims that “vague corruption laws” such as §201
implicate serious constitutional concerns, militating “in 
favor of a narrow, cautious reading of these criminal stat-
utes.” Id., at 21. 


Taking into account the text of the statute, the prece-
dent of this Court, and the constitutional concerns raised 
by Governor McDonnell, we reject the Government’s read-
ing of §201(a)(3) and adopt a more bounded interpretation 
of “official act.”  Under that interpretation, setting up a
meeting, calling another public official, or hosting an event
does not, standing alone, qualify as an “official act.” 


A 
The text of §201(a)(3) sets forth two requirements for an


“official act”: First, the Government must identify a “ques-
tion, matter, cause, suit, proceeding or controversy” that
“may at any time be pending” or “may by law be brought” 
before a public official.  Second, the Government must 
prove that the public official made a decision or took an 
action “on” that question, matter, cause, suit, proceeding,
or controversy, or agreed to do so.  The issue here is 
whether arranging a meeting, contacting another official, 
or hosting an event—without more—can be a “question,
matter, cause, suit, proceeding or controversy,” and if not, 
whether it can be a decision or action on a “question,
matter, cause, suit, proceeding or controversy.” 


The first inquiry is whether a typical meeting, call, or
event is itself a “question, matter, cause, suit, proceeding 
or controversy.”  The Government argues that nearly any
activity by a public official qualifies as a question or mat-
ter—from workaday functions, such as the typical call,
meeting, or event, to the broadest issues the government 
confronts, such as fostering economic development. We 
conclude, however, that the terms “question, matter, 
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cause, suit, proceeding or controversy” do not sweep so
broadly.


The last four words in that list—“cause,” “suit,” “pro-
ceeding,” and “controversy”—connote a formal exercise of
governmental power, such as a lawsuit, hearing, or admin-
istrative determination.  See, e.g., Crimes Act of 1790, §21,
1 Stat. 117 (using “cause,” “suit,” and “controversy” in a
related statutory context to refer to judicial proceedings);
Black’s Law Dictionary 278–279, 400, 1602–1603 (4th ed.
1951) (defining “cause,” “suit,” and “controversy” as judi-
cial proceedings); 18 U. S. C. §201(b)(3) (using “proceed-
ing” to refer to trials, hearings, or the like “before any
court, any committee of either House or both Houses of 
Congress, or any agency, commission, or officer”).  Al-
though it may be difficult to define the precise reach of 
those terms, it seems clear that a typical meeting, tele-
phone call, or event arranged by a public official does not 
qualify as a “cause, suit, proceeding or controversy.”


But what about a “question” or “matter”?  A “question”
could mean any “subject or aspect that is in dispute, open 
for discussion, or to be inquired into,” and a “matter” any 
“subject” of “interest or relevance.”  Webster’s Third New 
International Dictionary 1394, 1863 (1961). If those 
meanings were adopted, a typical meeting, call, or event 
would qualify as a “question” or “matter.” A “question”
may also be interpreted more narrowly, however, as “a
subject or point of debate or a proposition being or to be 
voted on in a meeting,” such as a question “before the
senate.” Id., at 1863.  Similarly, a “matter” may be limited
to “a topic under active and usually serious or practical
consideration,” such as a matter that “will come before the 
committee.” Id., at 1394. 


To choose between those competing definitions, we look
to the context in which the words appear. Under the 
familiar interpretive canon noscitur a sociis, “a word is 
known by the company it keeps.”  Jarecki v. G. D. Searle & 
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Co., 367 U. S. 303, 307 (1961).  While “not an inescapable
rule,” this canon “is often wisely applied where a word is 
capable of many meanings in order to avoid the giving of 
unintended breadth to the Acts of Congress.” Ibid.  For  
example, in Gustafson v. Alloyd Co., 513 U. S. 561 (1995), 
a statute defined the word “prospectus” as a “prospectus, 
notice, circular, advertisement, letter, or communication.” 
Id., at 573–574 (internal quotation marks omitted).  We 
held that although the word “communication” could in the 
abstract mean any type of communication, “it is apparent
that the list refers to documents of wide dissemination,” 
and that inclusion “of the term ‘communication’ in that list 
suggests that it too refers to a public communication.”  Id., 
at 575. 


Applying that same approach here, we conclude that a 
“question” or “matter” must be similar in nature to a
“cause, suit, proceeding or controversy.”  Because a typical
meeting, call, or event arranged by a public official is not 
of the same stripe as a lawsuit before a court, a determi-
nation before an agency, or a hearing before a committee,
it does not qualify as a “question” or “matter” under
§201(a)(3).


That more limited reading also comports with the pre-
sumption “that statutory language is not superfluous.” 
Arlington Central School Dist. Bd. of Ed. v. Murphy, 548 
U. S. 291, 299, n. 1 (2006).  If “question” and “matter” were 
as unlimited in scope as the Government argues, the
terms “cause, suit, proceeding or controversy” would serve 
no role in the statute—every “cause, suit, proceeding or
controversy” would also be a “question” or “matter.”  Un-
der a more confined interpretation, however, “question”
and “matter” may be understood to refer to a formal exer-
cise of governmental power that is similar in nature to a
“cause, suit, proceeding or controversy,” but that does not 
necessarily fall into one of those prescribed categories. 


Because a typical meeting, call, or event is not itself a 
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question or matter, the next step is to determine whether 
arranging a meeting, contacting another official, or host-
ing an event may qualify as a “decision or action” on a 
different question or matter.  That requires us to first
establish what counts as a question or matter in this case.


In addition to the requirements we have described,
§201(a)(3) states that the question or matter must be
“pending” or “may by law be brought” before “any public
official.” “Pending” and “may by law be brought” suggest 
something that is relatively circumscribed—the kind of
thing that can be put on an agenda, tracked for progress, 
and then checked off as complete.  In particular, “may by 
law be brought” conveys something within the specific 
duties of an official’s position—the function conferred by 
the authority of his office. The word “any” conveys that
the matter may be pending either before the public official 
who is performing the official act, or before another public 
official. 


The District Court, however, determined that the rele-
vant matter in this case could be considered at a much 
higher level of generality as “Virginia business and eco-
nomic development,” or—as it was often put to the jury—
“Bob’s for Jobs.” Supp. App. 88; see, e.g., App. 1775, 2858, 
2912, 3733. Economic development is not naturally de-
scribed as a matter “pending” before a public official—or 
something that may be brought “by law” before him—any
more than “justice” is pending or may be brought by law 
before a judge, or “national security” is pending or may be
brought by law before an officer of the Armed Forces.
Under §201(a)(3), the pertinent “question, matter, cause,
suit, proceeding or controversy” must be more focused and 
concrete. 


For its part, the Fourth Circuit found at least three
questions or matters at issue in this case: (1) “whether
researchers at any of Virginia’s state universities would
initiate a study of Anatabloc”; (2) “whether the state-
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created Tobacco Indemnification and Community Revitali-
zation Commission” would “allocate grant money for the
study of anatabine”; and (3) “whether the health insurance
plan for state employees in Virginia would include Anata-
bloc as a covered drug.”  792 F. 3d, at 515–516.  We agree
that those qualify as questions or matters under 
§201(a)(3).  Each is focused and concrete, and each in-
volves a formal exercise of governmental power that is
similar in nature to a lawsuit, administrative determina-
tion, or hearing. 


The question remains whether—as the Government
argues—merely setting up a meeting, hosting an event, or 
calling another official qualifies as a decision or action on 
any of those three questions or matters. Although the
word “decision,” and especially the word “action,” could be
read expansively to support the Government’s view, our 
opinion in United States v. Sun-Diamond Growers of Cal., 
526 U. S. 398 (1999), rejects that interpretation. 


In Sun-Diamond, the Court stated that it was not an 
“official act” under §201 for the President to host a cham-
pionship sports team at the White House, the Secretary of
Education to visit a high school, or the Secretary of Agri-
culture to deliver a speech to “farmers concerning various 
matters of USDA policy.”  Id., at 407.  We recognized that 
“the Secretary of Agriculture always has before him or in 
prospect matters that affect farmers, just as the President
always has before him or in prospect matters that affect 
college and professional sports, and the Secretary of Edu-
cation matters that affect high schools.” Ibid.  But we  
concluded that the existence of such pending matters was
not enough to find that any action related to them consti-
tuted an “official act.” Ibid.  It was possible to avoid the 
“absurdities” of convicting individuals on corruption
charges for engaging in such conduct, we explained,
“through the definition of that term,” i.e., by adopting a 
more limited definition of “official acts.” Id., at 408. 
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It is apparent from Sun-Diamond that hosting an event,
meeting with other officials, or speaking with interested
parties is not, standing alone, a “decision or action” within
the meaning of §201(a)(3), even if the event, meeting, or 
speech is related to a pending question or matter. Instead, 
something more is required: §201(a)(3) specifies that the
public official must make a decision or take an action on 
that question or matter, or agree to do so.


For example, a decision or action to initiate a research
study—or a decision or action on a qualifying step, such as 
narrowing down the list of potential research topics—
would qualify as an “official act.” A public official may 
also make a decision or take an action on a “question,
matter, cause, suit, proceeding or controversy” by using 
his official position to exert pressure on another official to 
perform an “official act.”  In addition, if a public official
uses his official position to provide advice to another offi-
cial, knowing or intending that such advice will form the 
basis for an “official act” by another official, that too can
qualify as a decision or action for purposes of §201(a)(3).
See United States v. Birdsall, 233 U. S. 223, 234 (1914) 
(finding “official action” on the part of subordinates where
their superiors “would necessarily rely largely upon the 
reports and advice of subordinates . . . who were more
directly acquainted with” the “facts and circumstances of
particular cases”). 


Under this Court’s precedents, a public official is not
required to actually make a decision or take an action on a 
“question, matter, cause, suit, proceeding or controversy”;
it is enough that the official agree to do so. See Evans, 504 
U. S., at 268.  The agreement need not be explicit, and the
public official need not specify the means that he will use
to perform his end of the bargain.  Nor must the public
official in fact intend to perform the “official act,” so long
as he agrees to do so. A jury could, for example, conclude 
that an agreement was reached if the evidence shows that 
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the public official received a thing of value knowing that it 
was given with the expectation that the official would
perform an “official act” in return. See ibid.  It is up to the
jury, under the facts of the case, to determine whether the 
public official agreed to perform an “official act” at the 
time of the alleged quid pro quo. The jury may consider a 
broad range of pertinent evidence, including the nature of
the transaction, to answer that question.


Setting up a meeting, hosting an event, or calling an 
official (or agreeing to do so) merely to talk about a re-
search study or to gather additional information, however, 
does not qualify as a decision or action on the pending
question of whether to initiate the study.  Simply express-
ing support for the research study at a meeting, event, or
call—or sending a subordinate to such a meeting, event, or
call—similarly does not qualify as a decision or action on
the study, as long as the public official does not intend to
exert pressure on another official or provide advice, know-
ing or intending such advice to form the basis for an “offi-
cial act.” Otherwise, if every action somehow related to
the research study were an “official act,” the requirement
that the public official make a decision or take an action 
on that study, or agree to do so, would be meaningless.


Of course, this is not to say that setting up a meeting, 
hosting an event, or making a phone call is always an
innocent act, or is irrelevant, in cases like this one. If an 
official sets up a meeting, hosts an event, or makes a
phone call on a question or matter that is or could be 
pending before another official, that could serve as evi-
dence of an agreement to take an official act.  A jury could 
conclude, for example, that the official was attempting to
pressure or advise another official on a pending matter.
And if the official agreed to exert that pressure or give
that advice in exchange for a thing of value, that would be
illegal.


The Government relies on this Court’s decision in Bird-
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sall to support a more expansive interpretation of “official 
act,” but Birdsall is fully consistent with our reading of 
§201(a)(3). We held in Birdsall that “official action” could 
be established by custom rather than “by statute” or “a 
written rule or regulation,” and need not be a formal part 
of an official’s decisionmaking process.  233 U. S., at 230– 
231. That does not mean, however, that every decision or
action customarily performed by a public official—such as 
the myriad decisions to refer a constituent to another
official—counts as an “official act.”  The “official action” at 
issue in Birdsall was “advis[ing] the Commissioner of 
Indian Affairs, contrary to the truth,” that the facts of the 
case warranted granting leniency to certain defendants
convicted of “unlawfully selling liquor to Indians.” Id., at 
227–230. That “decision or action” fits neatly within our 
understanding of §201(a)(3): It reflected a decision or
action to advise another official on the pending question
whether to grant leniency.


In sum, an “official act” is a decision or action on a 
“question, matter, cause, suit, proceeding or controversy.”
The “question, matter, cause, suit, proceeding or contro-
versy” must involve a formal exercise of governmental
power that is similar in nature to a lawsuit before a court, 
a determination before an agency, or a hearing before a 
committee.  It must also be something specific and focused 
that is “pending” or “may by law be brought” before a
public official. To qualify as an “official act,” the public 
official must make a decision or take an action on that 
“question, matter, cause, suit, proceeding or controversy,”
or agree to do so.  That decision or action may include
using his official position to exert pressure on another
official to perform an “official act,” or to advise another 
official, knowing or intending that such advice will form 
the basis for an “official act” by another official.  Setting
up a meeting, talking to another official, or organizing an
event (or agreeing to do so)—without more—does not fit 
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that definition of “official act.” 


B 
In addition to being inconsistent with both text and


precedent, the Government’s expansive interpretation of
“official act” would raise significant constitutional con-
cerns. Section 201 prohibits quid pro quo corruption—the
exchange of a thing of value for an “official act.”  In the 
Government’s view, nearly anything a public official ac-
cepts—from a campaign contribution to lunch—counts as 
a quid; and nearly anything a public official does—from 
arranging a meeting to inviting a guest to an event— 
counts as a quo. See Brief for United States 14, 27; Tr. of 
Oral Arg. 34–35, 44–46. 


But conscientious public officials arrange meetings for 
constituents, contact other officials on their behalf, and 
include them in events all the time. The basic compact
underlying representative government assumes that pub-
lic officials will hear from their constituents and act ap-
propriately on their concerns—whether it is the union 
official worried about a plant closing or the homeowners 
who wonder why it took five days to restore power to their 
neighborhood after a storm. The Government’s position
could cast a pall of potential prosecution over these rela-
tionships if the union had given a campaign contribution
in the past or the homeowners invited the official to join
them on their annual outing to the ballgame.  Officials 
might wonder whether they could respond to even the
most commonplace requests for assistance, and citizens
with legitimate concerns might shrink from participating
in democratic discourse. 


This concern is substantial.  White House counsel who 
worked in every administration from that of President 
Reagan to President Obama warn that the Government’s
“breathtaking expansion of public-corruption law would 
likely chill federal officials’ interactions with the people 
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they serve and thus damage their ability effectively to
perform their duties.”  Brief for Former Federal Officials 
as Amici Curiae 6. Six former Virginia attorneys gen-
eral—four Democrats and two Republicans—also filed an 
amicus brief in this Court echoing those concerns, as did 
77 former state attorneys general from States other than
Virginia—41 Democrats, 35 Republicans, and 1 independ-
ent. Brief for Former Virginia Attorneys General as Amici 
Curiae 1–2, 16; Brief for 77 Former State Attorneys Gen-
eral (Non-Virginia) as Amici Curiae 1–2. 


None of this, of course, is to suggest that the facts of this
case typify normal political interaction between public
officials and their constituents. Far from it. But the 
Government’s legal interpretation is not confined to cases
involving extravagant gifts or large sums of money, and 
we cannot construe a criminal statute on the assumption
that the Government will “use it responsibly.”  United 
States v. Stevens, 559 U. S. 460, 480 (2010).  The Court in 
Sun-Diamond declined to rely on “the Government’s dis-
cretion” to protect against overzealous prosecutions under 
§201, concluding instead that “a statute in this field that 
can linguistically be interpreted to be either a meat axe or 
a scalpel should reasonably be taken to be the latter.”  526 
U. S., at 408, 412. 


A related concern is that, under the Government’s in-
terpretation, the term “official act” is not defined “with
sufficient definiteness that ordinary people can under-
stand what conduct is prohibited,” or “in a manner that
does not encourage arbitrary and discriminatory enforce-
ment.” Skilling, 561 U. S., at 402–403 (internal quotation 
marks omitted). Under the “ ‘standardless sweep’ ” of the 
Government’s reading, Kolender v. Lawson, 461 U. S. 352, 
358 (1983), public officials could be subject to prosecution, 
without fair notice, for the most prosaic interactions. 
“Invoking so shapeless a provision to condemn someone to
prison” for up to 15 years raises the serious concern that 
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the provision “does not comport with the Constitution’s
guarantee of due process.”  Johnson v. United States, 576 
U. S. ___, ___ (2015) (slip op., at 10).  Our more con-
strained interpretation of §201(a)(3) avoids this “vague-
ness shoal.”  Skilling, 561 U. S., at 368. 


The Government’s position also raises significant feder-
alism concerns. A State defines itself as a sovereign
through “the structure of its government, and the charac-
ter of those who exercise government authority.”  Gregory 
v. Ashcroft, 501 U. S. 452, 460 (1991).  That includes the 
prerogative to regulate the permissible scope of interac-
tions between state officials and their constituents.  Here, 
where a more limited interpretation of “official act” is
supported by both text and precedent, we decline to “con-
strue the statute in a manner that leaves its outer bound-
aries ambiguous and involves the Federal Government in
setting standards” of “good government for local and state 
officials.” McNally v. United States, 483 U. S. 350, 360 
(1987); see also United States v. Enmons, 410 U. S. 396, 
410–411 (1973) (rejecting a “broad concept of extortion” 
that would lead to “an unprecedented incursion into the 
criminal jurisdiction of the States”). 


III
 
A 



Governor McDonnell argues that his convictions must
be vacated because the jury was improperly instructed on 
the meaning of “official act” under §201(a)(3) of the federal 
bribery statute.  According to Governor McDonnell, the 
District Court “refused to convey any meaningful limits on 
‘official act,’ giving an instruction that allowed the jury to
convict [him] for lawful conduct.”  Brief for Petitioner 51. 
We agree.


The jury instructions included the statutory definition of 
“official action,” and further defined the term to include 
“actions that have been clearly established by settled 
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practice as part of a public official’s position, even if the
action was not taken pursuant to responsibilities explicitly 
assigned by law.”  Supp. App. 69–70. The instructions 
also stated that “official actions may include acts that a
public official customarily performs,” including acts “in
furtherance of longer-term goals” or “in a series of steps to
exercise influence or achieve an end.” Id., at 70. In light
of our interpretation of the term “official acts,” those in-
structions lacked important qualifications, rendering them
significantly overinclusive.


First, the instructions did not adequately explain to the
jury how to identify the “question, matter, cause, suit, 
proceeding or controversy.”  As noted, the Fourth Circuit 
held that “the Government presented evidence of three
questions or matters”: (1) “whether researchers at any of 
Virginia’s state universities would initiate a study of 
Anatabloc”; (2) “whether the state-created Tobacco Indem-
nification and Community Revitalization Commission” 
would “allocate grant money for the study of anatabine”; 
and (3) “whether the health insurance plan for state em-
ployees in Virginia would include Anatabloc as a covered 
drug.” 792 F. 3d, at 515–516. 


The problem with the District Court’s instructions is
that they provided no assurance that the jury reached its
verdict after finding those questions or matters.  The 
testimony at trial described how Governor McDonnell set 
up meetings, contacted other officials, and hosted events.
It is possible the jury thought that a typical meeting, call, 
or event was itself a “question, matter, cause, suit, pro-
ceeding or controversy.”  If so, the jury could have convicted
Governor McDonnell without finding that he committed 
or agreed to commit an “official act,” as properly defined. 
To prevent this problem, the District Court should have
instructed the jury that it must identify a “question, mat-
ter, cause, suit, proceeding or controversy” involving the
formal exercise of governmental power. 







 
  


 


  
 


 
 
 


 


 


  
 
 


 


  


 


26 MCDONNELL v. UNITED STATES 


Opinion of the Court 


Second, the instructions did not inform the jury that the
“question, matter, cause, suit, proceeding or controversy”
must be more specific and focused than a broad policy 
objective. The Government told the jury in its closing
argument that “[w]hatever it was” Governor McDonnell
had done, “it’s all official action.”  App. to Pet. for Cert. 
263a–264a. Based on that remark, and the repeated 
references to “Bob’s for Jobs” at trial, the jury could have 
thought that the relevant “question, matter, cause, suit,
proceeding or controversy” was something as nebulous as 
“Virginia business and economic development,” as the 
District Court itself concluded.  Supp. App. 87–88 (“The 
alleged official actions in this case were within the range 
of actions on questions, matters, or causes pending before 
McDonnell as Governor as multiple witnesses testified 
that Virginia business and economic development was a 
top priority in McDonnell’s administration”).  To avoid 
that misconception, the District Court should have in-
structed the jury that the pertinent “question, matter, 
cause, suit, proceeding or controversy” must be something 
specific and focused that is “pending” or “may by law be
brought before any public official,” such as the question 
whether to initiate the research studies. 


Third, the District Court did not instruct the jury that to
convict Governor McDonnell, it had to find that he made a 
decision or took an action—or agreed to do so—on the 
identified “question, matter, cause, suit, proceeding or 
controversy,” as we have construed that requirement.  At 
trial, several of Governor McDonnell’s subordinates testi-
fied that he asked them to attend a meeting, not that he 
expected them to do anything other than that.  See, e.g.,
App. 3075, 3739–3740, 4220.  If that testimony reflects
what Governor McDonnell agreed to do at the time he 
accepted the loans and gifts from Williams, then he did 
not agree to make a decision or take an action on any of 
the three questions or matters described by the Fourth 
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Circuit. 
The jury may have disbelieved that testimony or found 


other evidence that Governor McDonnell agreed to exert 
pressure on those officials to initiate the research studies 
or add Anatabloc to the state health plan, but it is also
possible that the jury convicted Governor McDonnell 
without finding that he agreed to make a decision or take 
an action on a properly defined “question, matter, cause,
suit, proceeding or controversy.”  To forestall that possibil-
ity, the District Court should have instructed the jury that
merely arranging a meeting or hosting an event to discuss
a matter does not count as a decision or action on that 
matter. 


Because the jury was not correctly instructed on the 
meaning of “official act,” it may have convicted Governor
McDonnell for conduct that is not unlawful.  For that 
reason, we cannot conclude that the errors in the jury 
instructions were “harmless beyond a reasonable doubt.” 
Neder v. United States, 527 U. S. 1, 16 (1999) (internal
quotation marks omitted).  We accordingly vacate Gover-
nor McDonnell’s convictions. 


B 
Governor McDonnell raises two additional claims.  First, 


he argues that the charges against him must be dismissed 
because the honest services statute and the Hobbs Act are 
unconstitutionally vague. See Brief for Petitioner 58–61. 
We reject that claim. For purposes of this case, the parties
defined honest services fraud and Hobbs Act extortion 
with reference to §201 of the federal bribery statute.
Because we have interpreted the term “official act” in
§201(a)(3) in a way that avoids the vagueness concerns
raised by Governor McDonnell, we decline to invalidate 
those statutes under the facts here.  See Skilling, 561 
U. S., at 403 (seeking “to construe, not condemn, Congress’
enactments”). 
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Second, Governor McDonnell argues that the charges
must be dismissed because there is insufficient evidence 
that he committed an “official act,” or that he agreed to do 
so. Brief for Petitioner 44–45. Because the parties have
not had an opportunity to address that question in light of 
the interpretation of §201(a)(3) adopted by this Court, we
leave it for the Court of Appeals to resolve in the first 
instance. If the court below determines that there is 
sufficient evidence for a jury to convict Governor McDon-
nell of committing or agreeing to commit an “official act,”
his case may be set for a new trial.  If the court instead 
determines that the evidence is insufficient, the charges
against him must be dismissed.  We express no view on 
that question. 


* * * 
There is no doubt that this case is distasteful; it may be 


worse than that.  But our concern is not with tawdry tales
of Ferraris, Rolexes, and ball gowns.  It is instead with the 
broader legal implications of the Government’s boundless
interpretation of the federal bribery statute.  A more 
limited interpretation of the term “official act” leaves
ample room for prosecuting corruption, while comporting 
with the text of the statute and the precedent of this
Court. 


The judgment of the Court of Appeals is vacated, and
the case is remanded for further proceedings consistent
with this opinion. 


It is so ordered. 






