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Refugee-turned-lawyer helps others start the
path in Portland

Updated on March 11, 2017 at 1:41 PM Posted on March 11, 2017 at 10:00 AM

By Casey Parks

The Oregonian/OregonLive
**k*k 2 pm **k*k

She came to the airport as a lawyer. She soon became a ringmaster, a one-stop welcome
committee, legal representative and menu-planner.

Chanpone Sinlapasai ushered the TV news crews to one side, volunteer greeters to another. She
lined bags of donations against a partition outside the arrivals gate. She tapped out messages on
her cell phone, her fingernails the same shade of pale pink as her iPhone.

She looked up from her phone and waved her arms. Five Iragi refugees had arrived.

"This family has nobody," Sinlapasai told a crowd of 30 people waiting to greet the newcomers.
"We are their family now."

The Iraqis had spent the past three years in a Turkish refugee camp. Their flight had been
delayed by President Donald Trump's executive order barring citizens of seven majority-Muslim
countries and all refugees.

Refugees have settled in the United States since the end of World War 1. Most came silently,
rebuilding their war-torn lives with the help of a few religious nonprofits. Trump's executive
order changed that.

And it changed Sinlapasai.

"Welcome," Sinlapasai told the bleary-eyed travelers. "We'll take care of you from now on,
OK?"

The Iraqgi boys looked like other Portland middle schoolers in faded haircuts, tapered pants and
plastic frame glasses. The father wore a white button down tucked into jeans. The mother's
maroon headscarf was the only hint of the lives they led before.

Volunteers handed over chocolate, new Nike tennis shoes and bags of food. Two news crews
stepped forward at the arrivals gate, microphones pointed.



"What were his concerns after President Trump put the travel ban into effect?" one anchor asked
the Iraqis' interpreter. "Can you ask him what he wants to do in the U.S.?"

The boys dropped their bags and blinked in disbelief. America, after all.

"OK," Sinlapasai said. "It's been a long day for them. We're going to take them downstairs."

As a Catholic Charities van drove the Iraqis toward their new home, Sinlapasai reached into an
oversized purse and dug out two zip-top plastic bags. Inside each was a wallet-sized, black-and-
white portrait.

Sinlapasai was 4 when her family fled the Communist takeover of Lao. They crossed the
Mekong River into Thailand and spent 18 months in a camp with open sewers and little food.

Immigration officials shot the photographs just before Sinlapasai's family left Thailand.

For decades, the 41-year-old had kept the pictures hidden. After the executive order, she decided
she needed to show them.

She held the photographs up for the volunteers to see.
"This is me,"” she said. "And this is my mother. This is why | do what | do."
**k*k 3 pm **k*k

Friends describe Sinlapasai as a 5-foot-tall tornado, an Energizer bunny and a ninja. Her long
brown hair flows when she buzzes through the airport. Her smile is big and constant.

Sinlapasai grew up near California's Bay Area and moved to Oregon two decades ago to attend
Lewis & Clark Law School. She spent a few years working at nonprofits then started her own
firm, Marandas Sinlapasai, with a partner.

For years, friends begged Sinlapasai to join the Catholic Charities' airport greeting team.
Sinlapasai always said no. She was too busy with her firm, a small outfit that specializes in
immigration cases. She had young lawyers to mentor and three children to raise. Sinlapasai
offered to do paperwork or write grant applications, but every time the airport came up,
Sinlapasai had an excuse.

After the Iraqis left, Toc Soneoulay-Gillespie reminded Sinlapasai of her reluctance.

"l told you, if you go once, it's going to be addicting," she said.

Sinlapasai smirked and checked her watch -- the same pink as her phone and nails. It was 3 p.m.
She planned to meet a Sudanese woman arriving at 6 p.m. and a Bhutanese family coming at 8.

"Food?" she said.



She led the small group to the Bangkok XPress cart. A few airport workers nodded at Sinlapasai,
recognizing the woman who seemed to spend as much time there as they did.

For much of February, she had set up a makeshift office in the food court. Her voice was loud
and effusive, her table always covered in desserts.

At Bangkok XPress, Sinlapasai ordered and paid for everyone's food, a meal that included
almost everything on the menu.

"We got three noodles, really?" Soneoulay-Gillespie said when the food appeared.
"We ate dirt growing up," Sinlapasai said. "Rice and dirt."

They spent the next few hours eating. They finished the noodles then refilled cups of pickled
jalapenos four times.

Between bites, Sinlapasai worked the phones. A family coming in didn't have pillows. The
Bhutanese people arriving that night needed groceries.

Sinlapasai cleared the table then plucked chocolates and steamed buns from her purse. The truth
was even rice had been a luxury in the camp. Many days, she didn't eat. Once, her family split a
single egg.

"Eat," she told the volunteers.

The group had polished off only a few chocolates before Sinlapasai went in search of more food.
She drank a Thai iced tea, a coffee and an espresso. She bought cookies and half a dozen Blue
Star donuts to share with the two volunteers who remained.

"Food is love," she said.

She spread the desserts out and eyed her phone again. She had been glued to the device since
Trump passed the executive order. But her husband, Rick Okamura, had made her promise to
turn it off that night after the airport.

Okamura worked as a lawyer, too. He also kept the house running while Sinlapasai logged 14-
hour days at the office and the airport. He picked up the kids from school and cooked dinner. She
could spend Friday night at the airport, he said, but he wanted to see her that weekend.

"He said, "You've got to have one day where it's just the family,” she said. "He's turning off the
phone until Sunday. We're going to play (Settlers of) Catan for four hours. I told him people
need to drop off clothes and donations and might need me."

She sighed. When she was a child, her parents told her the most important thing she could do
was find a good husband. They had intended for her to be a housewife, someone who cooked and



made a man happy. They were not pleased, she said, when she announced she was going to
college.

"When | told my mom | was a lawyer, she was like, "Why are you just reading books all the
time?™ Sinlapasai said.

Her parents live with her in Southwest Portland, but Sinlapasai doesn't talk to them about what
sorts of cases she works on. They are too disturbing, she said.

Her clients are almost always immigrants who've been victimized. That morning, Sinlapasai had
gone into the office at 7 a.m. to meet with a sex trafficking victim. Before she left for the airport,
Sinlapasai spent six hours talking to clients and reviewing files for child abuse and neglect cases.

"l deal with violent crime, the most vulnerable human trafficking cases,” she said. "That's my
day job."

It was her immigration law work that first sent her to the airport. Hours after Trump signed the
first executive order, clients called to say their loved ones had been stopped in airports across the
country. Sinlapasai worried immigrants flying into Portland with visas might face pushback, too.

Sinlapasai joined a group of lawyers who called themselves "the first responders.” They spent
the days after the executive order standing outside Portland's international arrivals gate,
volunteering to help travelers from the seven banned countries.

Most made it through soon after landing, Sinlapasai said. Only an Iranian family sat waiting
without word. The patriarch of their family, a legal U.S. resident, had flown back for a visit. His
plane had landed, but he still hadn't shown up hours later.

"The wife came to us crying," Sinlapasai said. "The panic had set in."

Sinlapasai called Customs and Border protection officials. She stuttered with nervousness as she
pressed for an answer for the family.

After three hours, the man emerged from secondary interrogation. He seemed shaken but insisted
Portland workers had treated him fairly.

A week after Trump signed the order, a Seattle judge banned enforcement nationwide of the
travel ban. Immigrants from the seven countries were free to travel to the United States again.

Sinlapasai figured she wasn't needed at the airport anymore.

Her friend, Soneoulay-Gillespie, told her she was. Most news crews had focused on the seven
countries, the immigration piece of Trump's order. But the refugee program was still in jeopardy.

Trump had announced he would decrease the number of refugees the country would accept this
year, allowing in only 50,000 instead of the 110,000 President Barack Obama had projected.



"There's nothing unconstitutional about that,” explained Soneoulay-Gillespie, who runs Catholic
Charities of Oregon's refugee resettlement program. The president decides each year how many
applications to approve.

Trump's decrease meant budget cuts for Portland's resettlement agencies. Without as much
federal aid, Soneoulay-Gillespie told Sinlapasai, Catholic Charities would have to lay off some
workers.

The nonprofits wouldn't have enough money to help those who had already settled in Oregon.
Because refugees, unlike immigrants, do not come with jobs, the nonprofits historically have
paid to house and feed refugees their first few months in America. Catholic Charities needed
volunteers to fill in the gaps, Soneoulay-Gillespie said.

That night, Sinlapasai pulled out the two photographs, the ones migration officials had taken of
her and her mother before they flew to America.

"l know where these families have been,"” she said. "How they slept on dirt floors and ate
nothing, how their only hope was to get someplace where they could sleep without fear of bombs
going off or losing another family member."

She said she'd do it.

*kk 6 pm **k*k

As the afternoon edged into night, Sinlapasai searched for updates on the next flight she planned
to meet. A Sudanese woman was supposed to land soon.

Sinlapasai worried. The woman had been scheduled to arrive the night before. Sinlapasai had
spent the day before in the food court waiting, but the woman never showed.

"Her plane keeps posting delays," Sinlapasai said. "She's been in airports for two days. Hopefully
she makes it."

Catholic Charities workers tell Sinlapasai which flight numbers to watch, but Sinlapasai doesn't
have phone numbers for the refugees coming to America.

At 6 p.m., she grabbed legal papers just in case then led two dozen people to the arrivals gate.

A dark, 6-foot-tall woman sped by the group. Sinlapasai recognized the white tag that all
refugees wear and raced after her. She was the Sudanese woman they were there to greet.

"You walked so fast,” Sinlapasai told her. "Where were you going?"

"l don't know," the woman said in English. "I see people going, so | go.”



The woman, Adout Luwar, grew up in Abyei, an oil-rich area between North and South Sudan, a
violent town between two violent countries. She applied for help in 2006. When it didn't come,
she fled to Egypt in 2010. She waited in Cairo another six years, going before half a dozen
government agencies for vetting.

Volunteers stepped up with bags of gifts.

"This is an um-brell-a,” one woman said, enunciating each syllable. "You will need it."

Volunteers suggested a round of photographs. Luwar bent down and whispered to Sinlapasai that
she hadn't showered.

"It's OK," Sinlapasai said. She hadn't showered either. "You're beautiful.”

Luwar started to speak, but a woman and three boys interrupted. Each was holding a corgi
puppy.

"Are you selling them?" Sinlapasai asked.

"Yeah," the woman said. "What are you doing?"

"She just flew here," Sinlapasai said, pointing to Luwar. "She's from Sudan."
"Hmm," the woman said. "Do they have corgis there?"

"Corgi?" Luwar asked, the word and everything else unfamiliar.

*k*k 7 pm *k*k

The crowd headed for the elevators to deliver Luwar to her car. Sinlapasai took the stairs. On the
way up, she stopped to help a Latino man with his luggage. Afterward, she raced back down and
skipped toward the food court.

Outside Bangkok XPress, an airport worker was cleaning the table Sinlapasai had left behind.
"Let us clean it," Sinlapasai said.

"Just give us a rag and some Clorox, we can do it," Soneoulay-Gillespie said.

"We don't use Clorox at the Portland Airport,” the man said. "Let me ask you something. Do you
work for this business?"

He pointed to the Bangkok XPress. Sinlapasai explained that she was a refugee and a lawyer
helping people settle in the country.



The maintenance worker eyed her with suspicion. Plenty of refugees worked at the airport. He
knew none who ran their own law firms.

He moved on to another table and Sinlapasai pulled out the wallet-sized photographs again. Hers
showed a serious, 4-year-old child with a fresh haircut.

"l almost died in the camp," she said. "I had worms, malaria. It was the kindness of strangers, an
American doctor, who saved me at the last minute.”

In the photo, her tiny hands clutched a sign with her name and identification number written in
chalk. The resettlement process had defined some of the most fundamental things about her.
Government officials had assigned her a birthday -- May 5, the same one they gave many of her
family members -- and accidentally give her a new name.

The officials didn't know how to spell Chan Peng Odomsouk, the name her parents had given
her. So they approximated. She'd been Chanpone Sinlapasai ever since.

Her parents told her to accept the name and the birth date. It was best to assimilate, they said.
Like many Lao elders, Sinlapasai's parents never described themselves as refugees. The word
had too many bad connotations, suggested they were poor and vulnerable, rejects from their own
countries.

Sinlapasai had never shied away from the word, but she hadn't proclaimed it either. The night
Trump signed executive order, Sinlapasai watched news coverage of the travel ban from her
Lake Oswego law office. She saw the stranded refugees on TV, and she remembered the way dirt
tasted.

That night, for the first time, she posted the black-and-white portrait of her younger self on
Facebook.

"Refugee from Laos," she wrote.

*k*x 8 pm *k*x

Sinlapasai stashed the photographs and worked the phones again. She needed someone to stop by
Costco's ethnic foods section. Catholic Charities had found plenty of volunteers to come to the
airport, but needed people to donate or shop for food familiar to the new arrivals.

"We ate dog food when we first came to America,"” she said. "My grandma was like, 'I'm going
to get cereal for everybody.' She came back and said, 'l got the biggest bag." It had a picture of a
dog on it. That's what we were taught to do. When you get cereal, look for cartoons. In our
countries, you don't go and buy food for your animals. None of us could read. We ate it."

She checked her watch: It was time to meet the Bhutanese family.



On her way to the gate, Sinlapasai stopped to buy a Coke, candy and a pickle. She needed one
final sugar rush to push through.

About 75 people formed a semicircle outside the terminal. Some admitted they didn't know
where Bhutan was. An Egyptian woman who had driven from the Coast to welcome strangers
held a sign: "All Americans are immigrants."

Bhutanese ethnic minorities were pushed out of their home country in 1990, but the United
States began accepting them less than a decade ago. The odds remain slim: Of 21 million
refugees worldwide, only 1 percent make it out of camps.

The family of four coming that night had spent 25 years in a camp in Nepal, living on dirt long
before even a distant hope existed.

They arrived just after 8 p.m. Sinlapasai's was the first face they saw. She cheered and led the
volunteers in saying "Welcome to America" in unison.

The crowd squeezed together for a group portrait. The Bhutanese family stood in the center but
only the mother smiled. The father and kids looked from camera to camera, stunned.

Sinlapasai stood back for a moment. Bhutan is, like Laos, an inland country in South Asia. She
knew what their lives must have been like. The family owned little to nothing, but they arrived
wearing nice clothes, red jackets and new floral shirts.

Sinlapasai smiled in recognition. Migration officials had given her family dress clothes for their
journey 37 years ago. She thought of her mother, the way American cosmetology students had
shown up in the camp just before her family left. The students permed her mother's hair, but the
chemicals left her with more of a dark poof than curls.

Sinlapasai cheered and clapped, but she knew how scary the airport must be. For refugees,
landing in the United States may be the best day of their life. It can also be among the most
traumatizing. So much is new and inscrutable.

The day Sinlapasai's family flew from Thailand to Los Angeles, the flight attendants served
hamburger. Sinlapasai cried in fear when she saw it. Her entire life, she had eaten only rice.

A pastor had sponsored her family, but when they arrived, he was not at the airport to greet them.
No one was. Her family wandered the terminal looking for someone who spoke Thai or Lao. No
one did.

"We were alone," she said.
She was proud of being a refugee but she avoided the airport pick-ups for so long because

watching one reminded her of the traumatic experience, she said. She looked at the Bhutanese
refugees, and she saw her mother, she saw herself.



Watching the Bhutanese family, Sinlapasai felt like crying. The executive order made her feel,
again, rejected by a country.

The community had shown her otherwise. The refugees who came that night weren't alone. They
had the crowd. And they had Sinlapasai.

-- Casey Parks
503-221-8271

cparks@oregonian.com; @caseyparks
Epilogue:
Last week, President Donald Trump issued a new executive order again banning refugees from

resettling in the United States for 120 days. Catholic Charities was forced to cut its budget and
lay off staff. For the foreseeable future, Sinlapasai will not be meeting refugees at the airport.
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New York State Becomes First in the Nation to
Provide Lawyers for All Immigrants Detained and

Facing Deportation

New York, NY — The Vera Institute of Justice and partner organizations today announced that
detained New Yorkers in all upstate immigration courts will now be eligible to receive legal
counsel during deportation proceedings. The 2018 New York State budget included a grant of $4
million to significantly expand the New York Immigrant Family Unity Project (NYIFUP), a

groundbreaking public defense program for immigrants facing deportation that was launched in
New York City in 2013..

New York has become the first state to ensure that no immigrant will be detained and
permanently separated from his or her family solely because of the inability to afford a lawyer.
Without counsel, a study shows, only 3% of detained, unrepresented immigrants avoid
deportation, but providing public defenders can improve an immigrant’s chance of winning and

remaining in the United States by as much as 1000%.

“All New Yorkers deserve to have a fair shot in court, and this funding will help thousands of
immigrant families receive due process and the chance to remain together,” said Oren Root,
director of Vera’s Center on Immigration and Justice. “This expansion would not be possible
without the critical support and leadership of the Independent Democratic Conference (IDC),

which delivered on its promise to protect New York immigrant families. Vera especially thanks
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Senator Jeffrey Klein, the IDC leader, and all members of their conference, particularly Senators
Marisol Alcantara, Jose Peralta, and Jesse Hamilton. We look forward to working with Governor
Andrew Cuomo in protecting all immigrant families in New York State.”

"The New York Immigrant Family Unity Project provides a valuable service for immigrants who
face deportation without fair representation,” said IDC Leader Jeff Klein (D-
Bronx/Westchester). “The work done by NYIFUP is so critical that the Independent Democratic
Conference is proud to award $4 million of a historic $10 million legal aid fund to its work
ensuring that immigrants have legal counsel. No person should face a legal proceeding without
an attorney, and no family should be ripped apart because they couldn't afford counsel. The
Independent Democratic Conference is proud to knock down that financial wall so that NYIFUP

can protect our immigrant communities."

NYIFUP has been operating in two of the four affected upstate immigration courts on a limited
basis since 2014 with funding from the New York State Assembly and the IDC. In the just-ended
fiscal year, the funding was sufficient to meet less than 20% of the need upstate. In New York
City, NYIFUP has been representing all financially eligible, otherwise unrepresented detained

immigrants since 2014 with funding from the City Council.

Research has shown that keeping immigrant families together saves money for the state’s
taxpayers in increased tax revenues and less need for families left behind to draw on the social
safety net. New York State employers also receive significant economic benefits from avoiding
the loss of productivity when their employees are detained and deported, and the consequent

need to identify and train replacement workers.

The first public defender program in the country for immigrants facing deportation, the NYIFUP
Coalition includes Vera, the Immigration Justice Clinic of Cardozo Law School, the Northern
Manhattan Coalition for Immigrant Rights, Make the Road New York, and The Center for
Popular Democracy. The Erie County Bar Association Volunteer Lawyers Project isa NYIFUP
Coalition partner upstate. Brooklyn Defender Services, the Legal Aid Society, and The Bronx

Defenders are Coalition partners in New York City.

Several cities and states, including Los Angeles, San Francisco, Chicago, Washington, D.C., and



California have recently begun efforts to design similar programs.

H#H

Statements from NYIFUP Coalition Partners:

"Unprecedented times call for visionary measures like the NYIFUP program. And as mothers,
fathers, sisters, and brothers from our communities are increasingly pulled into a growing
detention and deportation system, our New York elected officials are doing what is right and just
by providing free court-appointed counsel for detained immigrants through this groundbreaking
program.” — Angela Fernandez, Esq., Executive Director, Northern Manhattan Coalition for
Immigrant Rights

“For decades, there has been a huge need for public defenders for detained immigrants in
upstate New York. We thank our New York State elected officials helping us to provide this
crucial service that will fill that gap and keep many families together.” — Sophie Feal, Director,
Immigration Program, Erie County Bar Association Volunteer Lawyers Project

“We applaud New York for becoming the first state in the nation with a fully funded public
defender system for all detained immigrants statewide. As a result of this investment in due
process, no New York family can have a loved one locked and deported simply because they
cannot afford a lawyer.” — Professor Peter L. Markowitz, Director, Immigration Justice Clinic,

Cardozo School of Law

"At a time when immigrant families are increasingly endangered, all immigrant New Yorkers
ensnared in the deportation machine must have access to legal representation. The New York
Immigrant Family Unity Project has been an enormous success in New York City—dramatically
increasing the odds of families being able to remain together and bringing them peace of mind—

and our members have demanded it statewide as part of our Immigrant Opportunity Agenda.

NYIFUP's statewide extension is an important victory for immigrant New Yorkers that will make
a big difference for our communities.” — Javier H. Valdés, Co-Executive Director, Make the Road
New York


http://www.maketheroad.org/report.php?ID=4381

"The statewide expansion of NYIFUP will stop thousands of unjust deportations and ensure due
process for immigrants targeted by harsh immigration enforcement policies. New York is setting
a powerful example that we hope other state and local governments will follow." — Ana Maria

Archila, Co-executive Director, Center for Popular Democracy

“With this funding, New York has sent a powerful message and set the standard for the rest of
the nation. No person should face detention and deportation alone, without legal advice or
counsel through a frightening process in which a person's family or even her life may be at stake.
We congratulate the New York State leaders who have provided a basic level of due process that
will keep more New York families together." — Andrea Saenz, Supervising Immigration Attorney,
Brooklyn Defender Services

“In the wake of increased ICE enforcement statewide, immigrant communities need access to
legal advice and representation—especially because a right to counsel in deportation proceedings
Is not one guaranteed by law. We applaud the Governor and Legislature for allotting funds for
this exact purpose and hope New York continues to make strong investments for initiatives that
help keep families together.” — Adriene Holder, Attorney-in-Charge, Civil Practice, The Legal Aid
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The Vera Institute of Justice is a justice reform change agent. Vera produces ideas, analysis and research that inspire change in
the systems people rely upon for safety and justice, and works in close partnership with government and civic leaders to

implement it.

About Us — Support Us — Contact Us

233 Broadway, New York, NY 10279
vera.org
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Is It Possible to Resist Deportation in Trump’s America?

Living under draconian state laws, Arizona activists honed an effective strategy for keeping
undocumented immigrants in the country. Can the same tools still work today?

By MARCELA VALDES MAY 23, zo17

On Monday, Feb. 6, two days before Guadalupe Garcla Aguilar made headlines as the first person deported under
President Donald Trump’s new executive orders on immigration, she and her family drove to the modest stuceo offices
of Puente, an organization that represents undocumented immigrants. It was a posteard day: warm and dry, hovering
around 70 degrees, the kind of winter afternoon that had long ago turned Phoenix into a magnet for American retirees
and the younger, mostly Latin American immigrants who mulch their gardens and build their homes.

Garefa Aguilar and her family — her husband and two children — squeezed together with four Puente staff members
into the eramped little office that the group uses for private consultations. Carlos Garcia, Puente's executive director, had
bought a fresh pack of cigarettes right before the talk; he needed nicotine to carry him through the discomfort of telling
Garcia Aguilar that she would almost certainly be deported on Wednesday. Until that moment, she and her family had
not wanted to believe that the executive orders Trump signed on Jan, 25 had made her expulsion a priority. She had
been living in the United States for 22 years, since she was 14 years old; she was the mother of two American eitizens;
she had missed being eligible for DACA by just a few months. Suddenly, none of that counted anymore,

Garcia Aguilar’s troubles with Immigration and Customs Enforeement (ICE) began in 2008, after police raided
Golfland Sunsplash, the amusement park in Mesa, Ariz., where she worked, She spent three months in jail and three
months in detention. (ICE booked her under the last name “Garcia de Rayos.”) In 2013, an immigration eourt ordered
her removal. Yet under pressure from Puente, which ultimately filed a class-action lawsuit contending that Maricopa
County’s work-site raids were unconstitutional, ICE allowed Garcia Aguilar (and dozens of others) to remain in Arizona
under what is known as an order of supervision. ICE could stay her removal becanse the Obama administration’s
guidelines for the agency specified terrorists and violent criminals as priorities for deportation. But Trump’s January
orders effectively vacated those guidelines; one order specifically instructed that “aliens ordered removed from the
United States are promptly removed.” Garcfa Aguilar, who had a felony for using a fabricated Social Security number,

was unlikely to be spared.

Orders of supervision are similar to parole; undocumented immigrants who have them must appear before ICE
officers periodically for “check-ins.” Garcia Aguilar’s next check-in was scheduled for Wednesday, Feb, 8. She had three
options, Gareia explained. She could appear as usual and hope for the hest. She could try to hide, Or she could put up a
fight, either from: a place of sanctuary or by appearing for her check-in amid media coverage that Puente would organize
on ber behalf, Whatever she decided, he said, she would be wise to spend Tuesday preparing for separation from her

children.
The family was devastated. Garcia Aguilar left the meeting red-faced with tears,

The next day a dozen activists gathered at Puente to strategize for Garcia Aguilar’s case, After reviewing the logistics
for the nsual public maneuvers — Facebook post, news release, online petition, sidewalk rally, Twitter hashiag, phone
campaign — they debated the pros and cons of using civil disobedience. In the final years of the Obama administration,
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Is It Possible to Resist Deportation in Trump’s America? - The New ... https://www.nytimes.com/2017/05/23/magazine/is-it-possible-to-resis. ..

activists in Arizona had come to rely on “C.D.,” as they called ii, to make their dissatisfaction known. Puenie members
had blocked roads and chained themselves in front of the entranee to Phoenix’s Fourth Avenue Jail. Yet Francisca
Porchas, one of Puente’s organizers, worried about setting an unrealistic precedent with its membership. “For Lupita we
go cray-cray and then everyone expects that,” she said. What would they do if Puente members wanted them to risk

arrest every time one of them had a check-in?

Ernesto Lopez argued that they needed to take advantage of this rare opportunity, A week earlier, thousands of
people had swarmed airports around the country to protest the executive order barring citizens from seven Muslim-
majority nations. “There’s been a lol of conversation about the ban, but for everything else it’s dead,” Lopez said.
“Nobody is talking about people getting deported. In a couple of months, it won'’t be possible to get that media

attention.”

Garcia wasn't sure a rally for Garcia Aguilar would work. “We're literally in survival mode,” Garcia told me that
week. It was too early to tell how ICE would behave under Trump, but they were braced for the worst. Nobody had a
long-term plan yet. Even as he and his staff moved to organize the news conference, his mind kept running through the
possibilities: Would it help Garefa Agnilar stay with her family? Would it snowball into an airport-style protest? Would #t
cause [CE to double down on her deportation? He decided it was worth trying.

Shortly before noon on Wednesday, Garcia Aguilar and her lawyer, Ray Ybarra Maldonado, entered ICE’s field office
as supporters chanted “No estd sola!” (You are not alone!) behind her. Telemundo, Univision and ABC shot footage.
Supporters posted their own videos on Twitter and Facebook. ICE security warily eyed the scene. An hour later, Ybarra
Maldonado exited ICE alone. Garcia Aguilar had been taken into custody. All around the tree-shaded patio adjacent to
ICE’s building, Puente members teared up, imagining the same dark fulure for themselves. Ybarra Maldonado filed a

stay of deportation, and Porchas told everyone to come back later for a candlelight vigil.

That night a handful of protesters tried to hlock several vans as they sped from the building’s side exit. More
protesters came running from an ICE decoy bus that had initially distracted those attending the vigil out {ront. Manuel
Saldafia, an Army veteran who did two tours in Afghanistan, planted himself on the ground next to one van’s front tire,
wrapping his arms and legs around the wheel. The driver looked incredulous; if he moved the van forward now, he
would break one of Saldafia’s legs. Peering through the van windows with cellphone flashlights, protesters found Garcia
Aguilar sitting in handeuffs. The erowd doubled in size. “Those shifty [expletive],” Ybarra Maldonado said as he stared at
the van. ICE, he said, had never notified him that her stay of deportation had been denied.

Four hours later, Garcia Aguilar was gone. After the Phoenix Police arrested seven people and dispersed the erowd,
ICE took her to Nogales, Mexico. By then images of Garcia Aguilar and the protest were already all over television and
social media. She and her children became celebrities within the immigrant rights movement. Carlos Garcia, who was
with her in Nogales, told me that Mexican officials stalked her hotel, hoping to snag a photo. “Everyone wanted to be the
one ta help her,” he said. “Everyone wanted a piece,” Later that month, her children — Jacqueline, 14, and Angel, 16 —
sat in the audience of Trump's first address to Congress, guests of two Democratic representatives from Arizona, Raiil

Grijalva and Ruben Gallego.

During the Obama years, most immigrant rights organizations focused on big, idealistic legislation: the Dream Act
and comprehensive immigration reform, neither of which ever made it through Congress. But Puente kept its focus on
front-line battles against poliee-ICE collaboration. For Garcia, who was undocumented until a stepfather adopted him at
16, the most important thing is simply to contest all deportations, without exception. He estimates that Puente has had a

hand in stopping about 300 deportations in Arizona since 2012.

Ever since Arizona passed Senate Bill 1070, one of the toughest anti-undocumented bills ever signed into law, the

state has been known for pioneering the kind of draconian tactics that the Trump administration is now turning into
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federal policy. But if Arizona has been a testing ground for the nativist agenda, it has also been an incubator for
resistance to it. Among the state’s many immigrant rights groups, Puente stands out as the most seasoned and most
confrontational, In the weeks and months following Fleetion Day 2016 — as progressive groups suddenly found
themselves on defense, struggling to figare out how to handle America’s new political landscape — Garcia was inundated
with calls for advice. He flew around the country for training sessions with field organizers, strategy meetings with
lawyers and poliey experts and an off-the-record round table with Senators Dick Durbin and Bernie Sanders in
‘Washington. A soft-spoken man with a stoic demeanor and a long, black ponytail, Gareia was also stunned by Trump’s
victory. But organizers in Phoenix had one clear advantage. “All the scary things that folks are talking about,” he told me,

“we've seen before.” On Nov. 9, he likes to say, the country woke up in Arizona.

During the 1990s, after President Bill Clinton’s administration cracked down on #llegal entries at the border near
San Diego, migrants crossed the desert into Arizona instead, and the state’s undocumented population swelled. In
response, the State Legislature passed laws intended to make the daily lives of the undocumented untenable, a legal
strategy known as “attrition through enforeement,” Arizona cut off access to driver’s licenses, to social services, to
in-state college tuition; it reclagsified the use of a fake Social Security number to gain employment as a felony. In 2007
Maricopa County — an area that includes nearly four million people and the cities of Phoenix, Scottsdale and Mesa —
went further, signing what's known as a 287(g) agreement with ICE. At the time, fewer than 70 police organizations in
the country had 287(g)s, more than half of them in the Southeast. These agreements give local law-enforcement agencies
the power to place immigration detainers inside jails and to assemble task forces to arrest people suspected of being

undocumented while out on patrol.

That year Arizona’s undocumented population reached roughly half a million people. In Maricopa County, Sheriff
Joseph Arpaio aimed to make that number plummet. He directed police to conduct “erime suppression” sweeps in
predominantly Latino neighborhoods and to raid businesses. During sweeps, police would often detain Latinos for

minor offenses like honking a car horn, then demand proof of legal residence.

Maricopa County voters appeared delighted with his tactics; for a time, “Sheriff Joe” was the most popular elected
official in the state. Support for him may have been abetted by Arizona’s dismal economy, Phoenix had been one of the
centers of the building boom; in 2006, business owners in the state said they needed a Mexican guest-worker prograin to
meet the demand for cheap manual labor. But in the spring of 2007, Arizona’s housing market began to crater. In 2008,

the state had 117,000 foreclosures, the third-highest number in the country.

For readers of Mexican-American history, this sudden hardening of attitudes toward the undocumented was
unsurprising: America has long maintained a love-hate relationship with Spanish-speaking labor. During the Great
Depression, at least one million Mexican nationals and Mexican-Americans were forcibly repatriated. The following
decade, the United Staies began importing 4.6 million Mexicans to satisfy labor shortages in agricultural fields. But even
as that program continued in the 19508, President Eisenhower’s administration sent another one million back to Mexico

by truck, train and ship in a roundup known as “Operation Wethack.”

Near Miami, Ariz., a young Alfredo Gutierrez and his family escaped capture by camping in the mountains. “One of
the reasons they got away with repatriation and they got away with Wetback was because there was no resistance,”
Gutierrez, who later became an Arizona state senator, told me. “Everyone of that era will tell you how they hid.,” But
when Arpaio came for the undocumented, many of them argued for their right to stay. This transformation was due, in

great part, to Puente.

During its early years, Puente planned protest marches, organized boycotts against local businegses that supported
Arpajo and ran know-your-rights classes in Spanish. When Arizona Republicans passed 8.B.1070 in 2010, Puente and
the National Day Laborer Organizing Network began a national boycott that was estimated to cost Arizona over $200

million in canceled business conferences; 100,000 people marched against the bill in Phoenix, T-shiris with the slogan
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“Legalize Arizona” popped up in places like Chicago and New York.

Yet these actions did little to stop actual deportations. So in the wake of S.B.1070, Puente adopted a new organizing
strategy, setting up neighborhood defense committees, or comités del barrio, throughout Maricopa County. “We had to
build a base,” Garcia explains; five or six leaders planning actions in a room was no longer enough. Through the comités,
Puente cultivated relationships with hundreds of undocumented people and their families with the goal of piecing
together a detailed understanding of how ICE and Arpaio worked. By 2011, it could draw a map tracing the system from

arrest to deportation — and mark each point along the way where a person had the possibility of release.

In comités, people learned several ways of avoiding deportation. If a police officer pulled them over while driving,
they could exercise their constitutional right to remain silent when they were asked whether they were American
citizens. If an officer didn't explicitly detain them, they could walk away from their cars to avoid further questions, If
officers appeared at their homes, they could demand to see a warrant before opening the door. The comités also taught
people how to argue their own cases if they were handed over to ICE. (Undocumented immigrants have no right to a
public defender but often may plead their cases before an immigration judge.) Puente encouraged its members to hash
out legal strategies with a lawyer before they ever were detained — and to sign a copy of a Department of Homeland
Security form authorizing media interviews in detention, Because their weekly meetings built genuine social ties, the
comités also helped mobilize rapid responses to deportation. Members were more likely to show up for one another at

protest rallies.

But even as the comités were being assembled, there was lingering tension within the broader immigrant-activist
community over whether “Dreamers,” who had been brought to the United States as minors, should represent
themselves separately from the rest of the undocumented population. Undocumented students at Arizona State
University had organized themselves into their own tightly knit group, the Arizona Dream Act Coalition (ADAC).
Nurtured by other organizers and inspired by the national organization United We Dream, ADAC members came out of
the shadows to push Congress to pass the Dream Act and to fight for other legislative exceptions, like in-state tuition.
“Early on, a lot of Dreamers wouldn’t even talk about deportations,” Gareia says. “It was all about the Dream Act,

- figuring out tuition and those sorts of things, driver's licenses.” He was irritated by the Dreamers’ tendency to portray
themselves as innocent vietims, a tactic that opened the door for conservatives to speak of Dreamers with empathy even
as they eracked down on their parents as “criminals.” (Trump has expressed support for Dreamers.) “A lot us feel like we
sort of shot ourselves in the foot,” Erika Andiola, ADAC’s first president, told me after Trump’s election. “Because we
started that navrative like ‘T was brought here by my parents, not my fault, poor me, I was here as a child’ that kind of

created blame on our parents.”

But after S.B.1070%s “papers please” law overcame court battles and went into effect in September 2012 — three
months after the Obama administration created Deferred Action for Childhood Arrivals (DACA) — collaborations
between Puente and ADAC increased. In Arizona, the police were now obligated to question anyone that they had
“reasonable suspicion” to believe was undocumented. As a result, a new wave of undocumented residents, ineluding

many Dreamers’ parents, found themselves snared in deportation proceedings.

Andiola’s own mother, Maria Guadalupe Arreola, was stopped while driving in Mesa in Septeinber 2012; the police
passed her information along to ICE, Three months later, ICE agents appeared at the family’s home and took Arreola
away in handeuffs. Andiola responded by flipping open her laptop and filming a video that she posted to social media,
Within hours of her mother’s arrest, the hashtags #WeAreAndiola and #SomosAndiola were rousing people over
Facebook and Twitter. ICE’s office in Phoenix was {looded with calls. Messages also poured inlo the Department of
Homeland Security from Washington; hours before ICE had banged on her door, Andiola was hired by an Arizona

congresswoman, Kyrsten Sinema.

The next morning, as Arreola sat on a bus headed for Nogales, protesters rallied outside of ICE’s Phoenix office,
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drawing television crews. The bus driver received a phone call. The bus turned around. A few hours later, Arreola was
released with an order of supervision signed by ICE's field-office director, Katrina Kane. Jose Luis Pefialosa, the lawyer
who represented Arreola at the time, believes the directive to reverse the deportation must have come directly from

Washington.

Under Obama, Andiola told me, the primary strategy had been to create a well-publicized “moral dilemma” between
Obama’s pro-immigrant thetoric and his aggressive immigration enforcement — exactly what she had done with her

mother. Such dilemmas eould provoke ICE to use prosecutorial discretion to stop a removal.

By 2014, however, such maneuvers ravely worked. After Obama won re-election and Democrats lost the midterms,
Washington was less susceptible to public shaming. Phone campaigns and news conferences no longer resulted in
release. “We got to a point where the legal strategy, the political strategy wasn’t working,” Andiola said, “so we had to
begin using our bodies in civil disobedience.” In August 2013, ADAC stopped an ICE bus full of deportees in Phoenix,
delaying their removal. In 2014 Andiola and Gareia were arrested together during a hunger strike outside ICEs field
office.

By then Andiola had left her leadership position at ADAC, whose board at that time disapproved of its members’
involvement in non-Dreamer cases. She also abandoned the job as a congressional staffer, frustrated by the lack of
movement on comprehensive immigration reform. When people facing deportation petitioned her for help, as scores did
through Facebook, she sent them to Puente, which her own mother joined. “Puente and us were trying to do the same

thing with parents,” Andiola said. ADAC could no longer help them, but Puente would.

Late on the night of Gareia Aguilar’s protest, after the chants stopped and the crowd dwindled to a handful of
private conversations, an ADAC veteran asked Andiola how she thought she might handle her own mother’s check-in
with ICE in May. “I don’t know,” Andiola snapped. “I don’t know. I don’t know.” A few weeks later at a Puente meeting,
when Porchas asked how she was doing, Andiola simply began crying. Andiola walked over the desert into Arizona with
her mother in 1998, when she was 11, primarily to escape her father. He was an abusive alcoholic, she said, with a taste

for firing guns indoors. He was still alive in Durango; Arreola was terrified of seeing him again.

But after what happened with Garcia Aguilar, Andiola knew that the tactics she used to stave off her mother’s
deportation in 2013 would no longer work. “He’s not going to listen,” Andiola said of Trump. “He's not going to care.”
The week ICE deported Gareia Aguilar, more than 600 undoewmented immigrants were picked up in raids aeross the
couniry. This in itself wasn’t unusual: ICE surges had occurred many times during Obama’s presidency, including,
notoriously, over New Year's weekend 2016. Yet becanse Trump’s presidential campaign had promised millions of
deportations, the surge could now be spun as a change in federal policy. Trump himself basked in the news. “The
crackdown on illegal criminals is merely the keeping of my campaign promise,” he tweeted that Sunday. “Gang

members, drug dealers & others are being removed!”

“We've always had these really broad laws so what the history really is about is what the executive wants to enforce,”
Hiroshi Motomura, a law professor at UU.C.L.A., told me, recalling the Palmer Red Raids of 1919 and 1920 and the
Japanese internment camps of the 1940s. “Right now, we see the swing of the pendulum back to the harshest possible
interpretation.” The velocity of this swing is possible because most of the victories achieved by the undocumented during

Obama’s administration depended upon the use of prosecutorial diseretion.

Until the 1970s, immigration officials staunchly denied that they ever allowed any illegal immigrant to remain in the
country with their approval. Prosecutorial discretion was exposed only after President Richard Nixon tried to twow
John Lennon, the former Beatle, out of the country before the 1972 elections. (Nixon feared that Lennon, who opposed
the war in Vietnam, might turn younger voters against him.) In the eourse of defending Lennon — as the Penn State law

professor Shoba Sivaprasad Wadhia details in her book, “Beyond Deportation” — his lawyer, Leon Wildes, unearthed a
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trove of documents proving the existence of a hidden “deferred action” program, which allowed immigration officials to
use prosecutorial discretion to grant “nonpriority” status to individuals on humanitarian grounds. After Wildes
spotlighted the program, he won deferred action for Lennon, allowing one of the world’s most famous musicians to stay

in the United States long enough to gain lawful permanent residence.

Until Obama came into office, gaining “deferred aetion” or “nonpriority” status required the help of a savvy
tmmigration lawyer. “T used to call it the invisible sword,” Wadhia told me, noting that, outside the DACA program,
there has never been any official form to fill out or fee to pay in order to win deferred action. Obama did not invent
prosecutorial diseretion, but he did make it more transparent and accessible, standing in the Rose Garden to announce
how his administration had used it to create a deferred-action program for Dreamers. Trump eannot destroy
prosecutorial discretion - it’s what allows a district attorney to ignore shoplifting so she can focus on murders — but his

administration can pressure ICE officials to resist appeals to exercise it favorably.

And that's exactly what many believe has happened. In the past, when Washington-based officials pressured ICE
supervisors to reverse decisions, as seems to have happened in Arreola’s case, ICE agents had little recourse. Even
immigration judges could find their orders for deportation halted by prosecutorial discretion, as in the case of Gareia
Aguilar. But those roadblocks have been undone. “Some 60,000 agents, they have been chafing at prosecutorial-

discretion memos,” Paromita Shah, the associate director of the National Immigration Project, told me in November.

In fact, Garefa Aguoilar’s deportation was just the first of 1hany cases in which ondocumented residents who were
granted nonpriority status found themselves deported when they appeared for routine check-ins. ICE now commonly
instructs people to appear for check-ins with passports, which makes their deportation easier. With prosecutorial
diseretion held out of reach, Garcia told me, “once ICE decides to deport someone, it’s nearly impossible to get them out

of their grasp.”

This is exactly the situation that Andiola feared when we met for coffee on a cold, drizzly day last November. Many
of the cases that activists won under Obama, she said, weren’t actually closed; they were merely suspended throuéh
prosecutorial digeretion. “The judge says, *I'm not saying I'm not going to deport you, but I'm going to put your file away
and you can just stay,”” she said. “Those cases are easy to just open up again.” In April, ICE officially reopened her own
mother’s file, sending Arreola a letter ordering her to report for removal at its Phoenix field office on May 3.
“Everything’s going to change for me, for my life,” Arrecla told me, weeping, the day after the letter arrived. “Ay, I don’

want to ery, I don't want to ery, I don’t want to ery.”

On a blazing afterncon this May, signs lay stacked in piles throughout Puente’s large meeting room. Blue
hunmingbirds on one sign flew through the words “Resist!” “iResiste!”; on another, Aztec gods pointed like Uncle Sam
over the question “Who you calling illegal, Pilgrim?” Sitting at a plastic table amid the slogans, her hair braided in
preparation for a long march through high heat, Maria Castro, an ADAC veleran who had become a Puente organizer,
explained to me how Puente's strategy had shifted in the months since the effort to save Garcia Aguilar failed. With a
blaek erayon, she drew six boxes in a row, each symbolizing a stage in the deportation process: police, city court, prison,
ICE, {mmigration court, deportation. Before Trunip, she said, Puente had focused its efforts on stopping deportations at
ICE or after. But now that Trump had vacated Obama’s priorilies and reduced the likelthood of prosecutorial discretion,
“everything from eity court forward no longer works.” She drew a red line through five of the boxes, leaving only one

unscathed: the initial point of police contact.

After Arpaio fully lost his 287(g) status in 2011 amid allegations of abuse, he allowed ICE to install an agent inside
central booking at the Fourth Avemue Jail in Phoenixz. Because that agent could question anyone charged with any
offense right after fingerprinting, Castro told me, most undocumented people who are arrested in Maricopa County have
an ICE hold on them by the time they are arraigned. Last year, ICE requested the detention of 3,483 people in Maricopa

Commty jails. The signs lying around the room were for Puente’s May Day march, the theme of which was “ICE out of
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Fourth Avenue.”

Last fall many assumed that Trump would instigate huge roundups of the undocumented, 4 1a Operation Wetback.
Yet so far, the process for deportations in Arizona has mostly followed the pattein set by Arpaio; the undocumented are
first caught by the police. (Nationally, however, ICE’s noneriminal arrests have increased 157 percent compared to the
fivst four months of 2016.) “Trump doesn’t have to do much to deport anyone he wants to because Obama has already
built this machinery for him,” Garcia told me. Under Obama, 287(g) agreements proliferated. In 2006, ICE was
allocated $5 million to implement such agreements. A year into Obama’s first term, that number shot up to $68 million,
though it was reduced to $24 million in 2014,

Obama also beefed up ICE’s power by expanding the Bush-era information-sharing network known as Secure
Communities. In 2009, Secure Communities connected only 88 jurisdietions to ICE, By 2013, ICE was linked to every
jurisdiction in the nation. What difference does such an expansion make? When Arreola was taken to a police station
after her raific stop in 2012, she refused to answer the questions. Are you a citizen of the Unifed States? Do you have a
Social Security number? Were you born in Mexico? But when her fingerprints were run through ICE’s database, they
got a hit. “Be nice,” Arreola recalls one officer saying sarcastically in English, as he held up a piece of paper with her mug
shot on ii. The photo had been taken in 1998, after her first, failed attempted to enter the United States.

Obama deported nearly three million undocumented immigrants, more than any president in American history. For
Puente, one of the stranger outcomes of Trump’s election is that, for the first time, they stand a chance of dismantling
some police-ICE collaborations. Fighting individual deportation cases has become harder, but policy battles have gained
traction in Phoenix, where Democrats still hold significant power, “Now it’s convenient for Democrats to shame a

deportation,” Gareia told me.

Under Obama, he speculated, many Democrats were reluctant to oppose any of the president’s policies. Under
Trump, they saw political advantage in talking about deportations, sanctuary cities and immigrant rights — especially
now that the undocumented had found new allies. When Garcia helped asseinble the coalition United Against Hate after
Trump’s victory in November, 56 groups signed up. That same month, Paul Penzone defeated Joe Arpaio at the polls.
For Garcia, who began his activism under President George W. Bush, one great lesson of the past eight years is that
Democrats are unreliable allies, willing to place other policy goals, like the Affordable Care Act, above the needs of the
undocumented. “Neither party is our friend,” he said. But the two-party system, he knew, could be played to Puente’s
advantage as it pushed for Phoenix to do more cite-and-release actions instead of arrests and as it argued for school

boards to reduce the number of police officers in schools.

None of these poliey advaneces could save someone already facing deportation. That May Day, Garcia Aguilar’s
family joined hundreds of protesters for Puente’s march from Arizona’s Capitol to the Fourth Avenue Jail. Gareia
Aguilar’s daughter, Jacqueline, and Arreola spoke at the final rally. “With ICE there’s now no right or wrong,” Garcia
Aguilar’s husband told me, as the crowd marched around the jail three times, losing more people with each turn. His
wife had decided not to hide from ICE, he said, because living on the lam “no es vida.” But as time goes by, he finds her

absence more and more difficult. “Now,” he said, “maybe it's better not to show up.”

I heard aneedotal accounts that more people were, in fact, choosing the option that his wife had declined. Some
were moving to new addresses. Others were looking for sanctuary in churches or simply shutting themselves up in their
homes, essentially becoming fugitives when their check-ins passed. The full extent of these changes won't be clear until
this summer, said Petra Falcon, the executive director of Promise Arizona (PAZ). During past crises in Arizona, she said,
undocumented parents had often waited for classes to end before moving with their children. But a recent report from
the Arizona Health Care Cost Containment System showed that the percentage of Hispanics participating in Arizona’s
state health care system had fallen by more than half between October 2016 and April 2017. Some Hispanies, it

appeared, might be trying to retreat into the shadows again.
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Triuunp's Jan. 25 orders have made the concept of a single national strategy to stop deportations irrelevant.
Under Obama, ICE’s prosecutorial priorities were consistent from state to state because they were clearly defined by the
Department of IHomeland Security and ICE in Washington. Trump’s orders, however, expanded prosecutorial priorities
so broadly that, as a practical matter, there no longer exist any priorities at all. Steve Legomsky, the former chief counsel
of United States Citizenship and Immigration Services {U.5.C.LS.), told me that, effectively, “the decision of what to
priorilize is now left in the hands of each individual ICE agent and each individual C.B.P. border-patrol officer.” Much
has been made of the fact that Trump has essentially ceded America’s military strategy to its generals. His handling of

ICE, whose field directors now set the agency’s direction, appears similar.

Legomsky said that the sweep of Trump’s priorities has also given ICE cover for the use of targeted deportations
against activists. The agency doesn’t need to explain why the deportation of a DACA activist or an undocumented
organizer is consistent with their announced priorities, he said, “if the announced priorities cover almost everybody.” In
February, the Department of Homeland Security seemed to give its blessing for such retaliations when it issued a memo
that gave ICE officers the authority to priovitize the deportation of anyone they believed posed “a risk to public safety.”
Andiola, who is now the political divector of Gur Revolution, the 501(c)(4) that sprang from Bernie Sanders’s
presidential bid, didn’t know if her mother had been targeted or if the letter ordering her to report for removal was

simply a consequence of Trump’s redefined priorities.

After Arreola received the letter, Andicla worked her extensive professional network, calling organizers, lawyers and
activists to gather opinions about what she should do. “It’s great that there are so many perspectives,” she said, “but it's
difficult to sort through all the differing kinds of advice.” Eventually, she realized there was no single solution. With a
diversity of tactics in her pocket, she would deploy one after another in hopes of reaching suecess. What she needed fivst,

she decided, was a legal strategy.

Even though Arreola {led to the United States to escape domestic abuse, it never occurred to either woman that
Arreola might be eligible for asylum. In Andiola’s mind, asylum seekers came from Central America or the Middle East,
places with extreme political turmoil, After Garela Aguilar’s deporlation, though, Andiola began to take the option
seriously. She lonew it was a long shot: It has never been easy for Mexicans to gain asylum in the United States. And
though several lawyers told me that asylom applications are now rising, the process is likely to become even more
difficult scon. The Jan. 25 order on border security ineludes an entire section declaring Trump’s intention “to end the
abuse of parcle and asylum provisions.” “If’s the same political agenda that is behind banning Muslims and refugees

from coming to the U.S.,” says Marielena Hineapié, the executive director of the National Immigration Law Center.

A successful asylum application, Andiola learned, depended upon documentary evidence. Arreola recalled that a
newspaper in Durango once published her ex-partner’s photograph, noting that he had been charged for the lddnapping
and rape of a minor: her. In Durango, Arreola’s brother-in-law found a copy of a 1991 police report detailing one of her
ex-partner’s rages. These two docurnents formed the backbone of the asylum application Arreola used to request an
interview with U.S.C.L.S. in April. Within a week, she had an appointment for a “reasonable fear” interview to determine
if her case merited serious consideration. Three days after the interview, Arreola received good news: ICE had canceled
her scheduled removal on May 3. She had passed the interview, the first of many steps in gaining asylum. Her lawyer,
Ray Ybarra Maldonado, who also represents Garefa Aguilar, says there is still a fair chance that Arrecla’s application for

asylum may be denied, but she was now safe to report for her check-in on May 23.

On May 3, the day Axrrecla was to have been deported, Arreola and Andiola gathered with friends, family and
supporlers for a prayer breakfast at the First Congregational United Church of Christ in Phoenix, which had offered to
house Arreola if she chose sanctuary. Pastor James Pennington had been active in the fight for gay rights. The patio of
First Congregational was decorated with several flags, including a rainbow flag, an Arizona state flag and an American
flag. Inside the church, members of Puente and former members of ADAC formed a circle with several non-Iispanies

who had only recently allied themselves with the undocumented. Standing together they recited Psalm 30 in Spanish:
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Te ensalzaré, oh Sefior, porque me has elevado, y no has permitide que mis enemigos se rian de mi.
Il praise you, Lord, because you've lifted me up. You haven’t let my enemies laugh at me.

Yet their enemies remained hard at work. A week later, Marco Tulio Coss Ponce, who had been living in Arizona
under an order of supervision since 2013, appeared at ICE’s field office in Phoenix with his lawyer, Ravindar Arora, for a
check-in. ICE officers, Arora said, knew that Coss Ponce was about to file an application for asylum — several of his
relatives had been recently killed or threatened by the Sinaloa cartel in Mexico — and they had assured Arora several
times that Coss Ponce would not be removed. They said he simply needed to wear an ankle monitor to make sure he
didn’t disappear. The fitting was delayed several times until finally Arora had to leave to argue a case in court. After he

departed, ICE officers handcuffed Coss Ponee and put him in a van, alone. Three hours later, he was in Nogales.

Correction: May 24, 2017
An earlier version of this article misstated the year that Marco Tulio Coss Ponce, a deportee, began living under an order of

supervision. It was 2013, not 2012,
Marcela Valdes is a contributing writer for the magazine. She last wrote about why so few eligible Latino voters actually cast

ballots.
Sign up for our newsletter to get the best of The New York Times Magazine delivered to your inbox every week.

A version of this article appears in print on May 28, 2017, on Page MM5G of the Sunday Magazine with the headline: Staying Power.

© 2017 The New York Times Company
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How immigration attorney Stephen Manning is fighting
exclusion orders and deportations

BY BILL LASCHER PHOTOGRAPHY BY CRAIG MITCHELLDYER

One of the many tributes to pioneers who risked death
and disease to cross North America is a century-old
former bank building in downtown Portland called the
Oregon Trail Building. Its current occupants include a
web-design firm, investment managers, the Hispanic
Metropolitan Chamber, and, most fittingly, Immigrant
Law Group, where Stephen Manning practices with
partners Jessica Boell and Jennifer Rotman. Most of their
clients face a challenge as frightening as a months-long
wagon journey. Seeking refuge from war, murder, rape
and political persecution, they must also surmount an
increasingly unwelcoming U.S. immigration system.

The walls of the firm'’s fifth-floor offices feature photos
of children, Portland landmarks and American flags.
Kids' drawings surround the reception desk. Flyers on a
corkboard offer “Five reasons to become a U.S. citizen.”
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It's @a morning in late February and
Manning says work lately has been “crazy.’
It's obvious why, but the question needs to
be asked.

"Because we've elected a federal executive
that's intending to use executive powers
to engage in a mass depopulation of the
United States,” Manning says.

Two weeks earlier, the 9th U.S. Circuit
Court of Appeals upheld a ruling by a
federal district judge in Seattle blocking
President Donald Trump’s executive order
banning immigrants and refugees from
seven predominantly Muslim countries from
entering the U.S. Leaks were starting to
emerge about what a revised ban might look
like, and people were worried. The previous
day, Immigrant Law Group recorded more
than 500 phone calls—as opposed to the
50 or so Manning guesses it received on the
same day a year earlier. Manning has been
fielding calls, visiting airports, filing amicus
briefs and suing the federal government on
behalf of his clients. About 60 percent of his
time is spent on Oregon-based cases; the
rest involves travel to cities such as Atlanta,
Houston, Los Angeles and San Francisco.

"People hire me to prevent deportation,
to end unnecessary or prolonged
detention, to unify families that have been
separated by border issues, to seek asylum
because they've been harmed in the past

i

or they'll be harmed in the future,” he says.

“|'ve been doing that for a long time.”

He wears a blue-and-white striped dress
shirt, jeans, multicolored socks and black
shoes tied with purple shoelaces. It's an
ensemble that complements the room’s
colorful furniture, not to mention the framed
certificate on a window ledge lauding him as
“Most Festive Attorney.” An old chest in the
corner hints at the many adventures he and
husband Jim Wilson have taken climbing
mountain peaks all over the world.

“It's just a fast-moving and diverse
[practice],” Boell says. “He stays joyful
through all of it. He carries a lot of joy and
energy. It's really fun to work with him.”

"“I'think I'm really blessed,” Manning adds.
“I'walk into the office around 7:30 and then
it's 6 p.m. at night and I'm like, 'Whoa, what
happened with this day?"”

Maintaining that attitude is a bit more
challenging these days. Invoking Game of
Thrones, Manning mentions it's no longer
sufficient to say “Winter is Coming.”

“Winter has totally arrived,” he says.

J. Ashlee Albies is a Portland-based civil
rights and employment lawyer who met
Manning while working on campaigns where
their practice areas intersected.

“"When he says something like that, it
sends a chill down my spine,” Albies says.
“Because | know he knows.”

MANNING DESCRIBES HIS LEGAL CAREER
as “penance” for a momentary, naive
assumption.

He was born and raised in Bradford,
Pennsylvania, to a seamstress mother and
an electrician father. Upon graduating
college in 1992, realizing he'd never been
west of his native time zone, Manning, on a
whim, drove across the country to Oregon.
With only a few hundred dollars in his
pocket, he camped on national forest land
for months while looking for work.

By the mid-"90s, Manning, who is
fluent in Spanish, was volunteering for a
program called the Touchstone Project at
an elementary school in North Portland.
Most of his students came from Spanish-
speaking immigrant families. He would
show students’ parents how to help the
kids with their homework. But when some
of his second-graders weren't turning in
their assignments, and Manning asked why,
they said it was pointless because they were
going to be deported.

"You're not going to be deported,” Manning
recalls telling them. “That’s ridiculous. No one
deports second-graders.” (Manning interrupts
this story to point out that the average age of
the people currently detained at a facility in
Dilley, Texas, is 6 years old.)

So Manning decided to pay a visit to
one student’s home, where he asked the




multigenerational Salvadoran family to get
in his car so he could sort out the problem.
They asked where he wanted to go and he
said, “Immigration.”

Horrified, they told Manning to stop the
car. Instead, he locked the door and kept
driving, insisting that he had the situation
covered. He thought he could just get in line
with the family, ask for papers to fill out, and
sort out their status. “Like all good Americans,
| think there's a line people can actually stand
in, and it's just pretty straightforward, right?”
Manning recalls thinking.

The staff at the immigration facility told
Manning that the family could be deported
right then; in fact, they should leave
immediately. Mortified, Manning took the
family to a nonprofit law firm, Immigration
Counseling Service, which agreed to help.
(Many in the family ultimately became U.S.
citizens; Manning sees them regularly.)
Then he decided to volunteer at ICS. He
became a protégé of its founder, the late
Margaret Godfrey, and, inspired, decided to
attend Lewis & Clark Law School.

Manning passed the bar on, of all days,
Sept. 10, 2001. The next day's attacks
were followed by what he calls a racialized
"power grab” that included the first mass
registration of immigrants from Muslim
countries. Suddenly his constitutional law
classes seemed relevant.

Both Manning and Boell appreciated the
work they were doing at ICS but found the
nonprofit environment constraining. He
remembers thinking: “Look, we need to sue;
we need to right some of these wrongs that
are happening.”

Boell and Manning began their partnership
in 2002 and Rotman joined soon afterward.
They've since added a support staff of 14. “We
each have our own cases,” Boell says, “but
we always collaborate in terms of strategies,
legal arguments and best practices. The three
of us have always been really tight-knit and
collaborative, and a team.”

A key moment came in 2014. Over the
previous three years, thousands fled to
the United States as murders by MS-13
and the 18th Street Gang spiked in El
Salvador, Guatemala and Honduras—largely
targeting women and often involving sexual
violence. That June, officials in the Obama
administration shifted their characterization of
this migration from a humanitarian crisis to a
national security threat. According to a report
prepared by Manning the following year, that
shift gave the administration justification for
a plan to deport hundreds of asylum-seekers,
most of whom were women and children.

In legal circles, word spread that some
of these women and children were being
detained at a razor wire-encircled law
enforcement training facility in Artesia, a

remote town in southeastern New Mexico.
Allegedly the government planned to deport
the detainees without interviewing them about
their asylum applications. So Manning and a
brigade of Oregon lawyers joined attorneys
from across the country and traveled to New
Mexico to learn more about the situation.
Catching the government off guard, they were
able to talk to a few of the detainees. In turn,
these women told the rest to write down their
names and ID numbers. The lawyers could
then insist on meetings with the women.

“They ended up with, ultimately, hundreds
of detainees who came in asking for advice,
for legal representation,” says Juliet Stumpf,
a professor at Lewis & Clark Law School who
contributed to the work at Artesia.

To manage the volume of asylum
claims, lawyers devised a system to break
up their work into discrete legal tasks so
new attorneys could take over whenever
necessary. Better, after Manning engaged
colleagues to code software for a client-
management tool, lawyers across the country
who wanted to assist the Artesia project could
suddenly plug in and contribute.

"“Big law uses attorneys in exactly the
same way,” Stumpf says. “The attorneys
themselves become fungible.”

Sixteen asylum cases were litigated at
Artesia. Manning and his allies won all of
them; one is currently on appeal.




"It takes a certain amount of vision, creativity
and courage to say, ‘Let’s represent everybody
and we're just going to make it happen,” and
then actually make it happen,” Stumpf says.

Meanwhile, a 2,400-bed detention center
opened in Dilley, Texas, as did another
facility in Karnes City, Texas. Thanks to the
model developed at Artesia, eventually
called the Innovation Law Lab, similar
collaborations got moving quickly.

"You would never know about the inordinate
amount of work he’s put in, because on
the surface it all appears to happen very
seamlessly,” Melissa Crow, the legal director
at the American Immigration Council, says of
Manning’s role in the lab’s development.

Manning enlisted a professional developer
to improve the software originally coded
at Artesia, but the Law Lab isn't just
about software. It also developed “centers
of excellence” in various cities to focus
immigration law strategy. One such center
in Portland has trained 150 lawyers to
represent clients seeking asylum on a pro
bono basis. The third prong of the lab, the
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Asylum seekers, says Manning, “have
human stories of hope, fears, dreams
of resilience.” With at-risk kids in

Ica, Peru (above) and celebrating a
birthday outside Lima (left)

overarching Big Immigration Law Project,

aims to aggregate power among lawyers

in the immigration sphere. All of this

helps explain why Manning participated

in a “Crowdsourcing Justice” panel at this

year's South by Southwest conference. The

ultimate goal, he says, is for immigration

cases to be adjudicated more fairly.
“Lawyers can be health-bringers to a

system that's gone wrong,” he says.

MANNING SAYS HE COULDN'T DO IT without the
support of his husband, an architect.

"He’s the one who lets me do it all,”
Manning says. “I have no idea what | contribute
to the relationship. | show up. He takes care of
me. He feeds me. He makes sure I'm healthy.
He says, ‘Go forth and do good stuff.””

Manning and Wilson host regular salon-
style dinner parties in the home they built,
and both are active climbers, skiers and
swimmers. “Stephen recognizes the need to
recharge,” says Crow. “On occasion I've tried
to reach him, only to learn he's climbing an
ice-covered mountain in Peru.”

HUW TO H EI.P Contact the Law Lab via its website

(innovationlawlab.org); or go to Oregon Immigration Resources
for a list of agencies working in the immigration space.

That type of passion has been necessary
during the early days of the Trump
administration, Manning says. Through March,
he and his colleagues have challenged the
president’s exclusion orders in court and
joined protests against the executive orders at
the Portland International Airport. In mid-
March, the Innovation Law Lab convened a
meeting of scholars and activists to dissect the
new administration’s “constitutionally risky
experiments” in immigration, according to
Manning: how they impact Oregonians, and
how the public can respond. When a DREAMer
who ran a Portland food pantry was arrested,
Manning met with the man’s family and joined
the ACLU in speaking out on his behalf.

"People who engage in immigration,”
Manning says, “who engage in seeking
asylum, have human stories of hope, fears,
dreams of resilience, of suffering, and my
role is to ask them, ‘Tell me your life. Tell me
what's happening to you and tell me what
your future is. Tell me your fears. Tell me
your dreams.”” @
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Pro Bono Immigration Work Escalates After Executive Orders Shift Policies

By Melody Finnemore

ortland attorney Rima Ghandour is a litigator special-

izing in construction defect, personal injury, products

liability, commercial and business litigation, and insur-

ance coverage. She’s also the president of the board for
the Arab American Cultural Center of Oregon, and when Presi-
dent Trump in January signed the first executive order temporar-
ily banning citizens from seven predominantly Muslim countries
and all refugees from traveling to the United States, Ghandour’s
phone immediately started ringing.

“I was getting calls from different community members whose
family members were getting stuck at different airports,” she says.

Ghandour reached out to Lawyers for Good Government to
ask how she could help. They directed her to Seattle-Tacoma
International Airport, which needed more lawyers because Sea-
Tac has a larger influx of international travelers than Portland
International Airport, so she and fellow Oregon attorneys Jen-
nifer Kristiansen and Hala Gores headed north.

“It was really nice because anybody could go volunteer. I had
never done immigration law and didn’t really know much about
it except that I’'m an immigrant myself,” Ghandour says, adding
she was able to help with intake that day.

Since then, she has become one of the cadre of attorneys who
have provided pro bono services at Portland International Air-
port during the executive order attempts. “We’re also there just
to make people feel better when their loved ones are delayed so
they know someone is advocating on their behalf,” she says.

Oregon attorneys have stepped up on behalf of immigrants
and refugees for years, but the effort has ramped up significantly
in response to the Trump administration’s recent attempts to
enact travel bans and increase the deportation of immigrants
living in America illegally. Many lawyers are volunteering their
time and services, ranging from setting up shop at PDX when
the need arises to leading trainings and building a network of
resources for others who want to get involved.

Oregon Legal Community Part of Nationwide Network

For Ghandour, the chance to provide pro bono services
stemmed, in part, from her personal experience.

“I knew firsthand just from the calls and from being an im-
migrant who had to go through border controls at airports just
how stressful that is normally, and then you have the executive
order and that just adds to how scary it can be,” she says. “People
were terrified because they had been waiting for family to come
to Portland for so long. One of our members had been waiting for
his parents for 10 years.”

Ghandour described for the Bulletin how the local legal com-
munity, including Oregon Women Lawyers and the Oregon chap-
ter of the American Immigration Lawyers Association (AILA),
among others, began networking to determine immediate needs
and assign lawyers to provide those services. The American Civil
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Liberties Union has provided expert contacts who can answer
questions and provide resources for lawyers who are new to
immigration law.

“It really has been amazing because it wasn’t just a Portland
thing or a Northwest thing. There are attorneys across the coun-
try; we are all connected, and we are sharing news and informa-
tion right as it comes through so we’re all up to date,” she says.

The growing network and community outreach includes
Arabic and Farsi speakers who have helped families who don’t
speak English. And random strangers have been supportive at the
Portland airport, offering a thumbs up or a “thank you for being
here” to the attorneys, Ghandour says.

In mid-March, Ghandour and several other attorneys gath-
ered to receive training on how to help refugees readjust their
status to apply for green cards. The following day, they staffed an
event where refugees could receive the assistance at no cost.

“It’s important to put ourselves in the shoes of people coming
here, whether they are visitors or immigrants or refugees. They
are stepping off a really long flight and they are really worried,
so it’s very important for the U.S.’s image and for us as a nation
and as a people to be welcoming and show who we really are,”
she says.

New Pro Bono Project Takes Holistic Approach

More lawyers are receiving training in immigration law
through a new pro bono project that launched shortly after the
first executive order was signed. Stephen Manning, a partner
with Immigrant Law Group in Portland and a member of AILA’s
amicus committee, said the project established the Center of
Excellence in Portland as part of the nationwide Big Immigration
Law Project.

Manning, a coordinator of nationwide litigation strategies to
advance the rights of immigrants and asylees, organized a volun-
teer brigade of attorneys and law students to represent families
detained at the South Texas Family Residential Center in Dilley,
Texas. He says the attorneys were winning cases at the detention
level, but when the immigrants and asylees were released and had
their full hearings, the outcomes were not as positive.

In response, the Big Immigration Law Project was estab-
lished as a nationwide, collaborative effort to win every meri-
torious case using a more comprehensive, team approach to
representation. Manning noted that while Portland has an im-
migration court, there still are an estimated 2,000 women and
children in the city who are seeking asylum and on the docket
without representation.

“We have a strong immigration bar and good resources, but
the infrastructure doesn’t really exist within our legal system to
handle these cases,” he says.

Perkins Coie, a partner in establishing Portland’s Center of
Excellence, earlier this year hosted a tactical training for about
150 lawyers to provide pro bono representation to those living in
Oregon who need assistance with asylum claims or other protec-
tion-based forms of immigration status. The training was led by
Oregon immigration specialists, national experts from the Catho-
lic Legal Immigration Network (CLINIC) and members of the
U.C. Hastings Center for Gender and Refugee Studies.



The training offered through the center consists of a 90-min-
ute substantive section that is self-conducted by participants
beforehand, followed by nearly four hours of tactical training
where participants are presented with problems and collaborate
to find solutions or identify questions that still need to be an-
swered. The training is designed to highlight the fact and law
discovery process for asylum claims, and includes a hypothetical
claim in which participants identify the client’s present state of
being, understand how the client perceives their experiences, and
develop an initial framework for discovery and presentation.

Given that the majority of asylum seekers are escaping war
and civil unrest, domestic violence, sexual abuse and other trau-
matic experiences, the training also teaches attorneys to identify
the nonlegal needs that may be impediments to discovering or
presenting the claim.

A Lewis & Clark law student who attended the training
stated, “Tonight I felt as if I was in a room full of some of the
bravest and most compassionate people in Portland. As a Muslim
American law student, I am incredibly appreciative to those who
organized and attended the seminar.”

Manning says that unlike traditional pro bono models, the
massive collaborative representation means everyone with the
Center of Excellence meets regularly to talk about cases, share
information, discuss trends, tell empirical stories and determine
whether to engage in “impact litigation” through the technology
of the Innovation Law Lab, which is the central hub of the Big
Immigration Law Project.

“The goal is not to place cases but to win them,” he says,
adding that the model allows legal teams to consider the entire
ecosystem and “keep pushing the boundaries of law in a way that
is thoughtful and meaningful.”

The pro bono project strives to appoint two lawyers to serve
as co-counsel for each case. The tactical team provides experts
who participate before the first client meeting, after the initial
meeting and as the case is being prepared. These teams include
professionals who curate master exhibits and those who identify
and retain expert witnesses, among other services.

“We replicate what big law does for people who have no
access to big law otherwise,” Manning says.

Laura Kerr, an associate at Perkins Coie, says the firm backed
the Center of Excellence concept after one of its pro bono com-
mittee members heard Manning speak and shared the informa-
tion about physical, mental and legal conditions at the detention
center in Texas. Other staff members expressed an interest in vol-
unteering to help support immigrants and refugees.

“We were really inspired by that idea and reached out to Ste-
phen about how to get involved,” she says.

Kerr notes that the last hour of the four-hour training focused
on the travel ban, and Eunice Lee, co-legal director of the U.C.
Hastings Center for Gender and Refugee Studies, gave her im-
pressions of what the ban was doing and how it has impacted
people. “It was an amazing thing to sit in and listen to these im-
migration practitioners talking and debating the effects of that,”
Kerr says.

As of mid-March, about 55 lawyers had committed to provide
a year’s worth of pro bono work through Portland’s Center of
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Excellence. Kerr says the center estimates that will involve one
or two cases during the year. Meetings to workshop each case
as a group began in late March and will be held every couple of
months.

“At this point, we think the focus will be primarily asylum
cases, but we also want to be able to react to other cases that
might come up,” she says. “The goal is to provide attorneys with
the resources and support they need to successfully try asylum
cases and win every single case. What Stephen likes to say is, ‘No
one goes it alone.””

Kerr says she will be involved in trying some cases and looks
forward to helping people through the legal process gain access to
counsel during a period of great uncertainty. Her primary role for
now is to serve as a coordinator for the Center of Excellence as it
begins to grow and become more active.

“It’s allowed me to bring attorneys together and to see how
much attorneys here want to help and want to be part of the solu-
tion,” she says. “That has been very humbling and has made me
proud to be part of this legal community.”

Resources Available, but Need Continues to Grow

Oregon offers other resources for legal services to support the
immediate needs of immigrants in local communities, includ-
ing Catholic Charities’ Immigration Legal Services, Legal Aid
Services of Oregon and the Oregon State Bar. The OSB Lawyer
Referral Service has reported an increase in calls for assistance,
and the bar has initiated a Legal Q&A video series that is posted
on its public pages.

The video Q & A topics, posted in English and Spanish, in-
clude an explanation of the Deferred Action for Childhood Arriv-
als (DACA) policy, its current status and who is eligible; what a
U Visa is; how to fight deportation; who qualifies for asylum in the
U.S.; and how to adjust one’s immigration status. The video series
is available at www.osbar.org/public/legalinfof/immigration.html.

The Oregon Law Foundation in early February approved an
emergency grant to several nonprofit organizations wrestling with
increased demand for help with immigration matters. The foun-
dation released $100,000 to Immigration Counseling Services,
SOAR Immigration Legal Services and Catholic Charities Legal
Services. The three organizations offer distinct services but have
collaborated in areas of high need, and are working together to
respond to rapid changes in federal policy and dramatic increases
in those seeking help.

Along with providing legal help to individuals and families,
these organizations are seeing sharp increases in demand for
guidance from church groups, health care systems, schools and
other social services organizations about how they can serve their
immigrant communities.

“This has been a remarkably turbulent time for the immigrant
community, and for those touched by our immigrant problem,”
says Judith Baker, director of the law foundation, which is funded
largely through interest generated on lawyer trust accounts. “Pro-
viders are having to meet growing demand while responding to
a constantly shifting legal environment. This is exactly why we
have provisions in place for emergency grants.”



While there are several resources available and many
opportunities to become involved in the growing body of pro
bono work related to immigration law, demand still outpaces
the services available. Melina LaMorticella, a business immigra-
tion attorney with Tonkon Torp and chair of AILA’s Oregon
chapter, said the chapter’s members recently held a regional
conference to discuss local response efforts and needs that must

be addressed.

“There is a huge demand for pro bono services for people who
are newly eligible for citizenship and need help with that process,
and for migrants who are eligible for their green card,” she says.

“Some of us are doubling and tripling what we do,” LaMorti-
cella notes. “Right now, a lot of the demand is for information, so
we’ve been involved in ‘Know Your Rights’ presentations across
the state.”

In part, the presentations provide general information about
how immigration law exists now, how it may evolve, what
Immigration and Customs Enforcement (ICE) is administered
to do, and what to do if ICE agents attempt to detain a family
member. The presentations also include emergency-preparedness
measures, such as family plans for caring for children and how to
handle finances if a family member is detained or deported. These
emergency-preparedness measures include having pro bono pro-
viders who can help with power-of-attorney filings and who can
also access tax filings and records requests under the Freedom of
Information Act, she says.

However, the biggest demand is for removal defense, or
attorneys who can provide representation for immigrants who are
being deported. “We are trying to address that area because we
expect that to increase under the new administration’s actions,”
LaMorticella says.

Catholic Charities is part of the network providing the Know
Your Rights series, and by mid-March had held 60 such presenta-
tions since Election Day. Another 20 are planned in the coming
months, says Kat Kelley, the organization’s director of programs.
She notes that information about notario fraud, or notaries pos-
ing as lawyers, is part of the presentations.

“Folks here have been able to exploit that cultural norm, and
there are notaries who will try to take advantage of people who
don’t know, and that can really mess up a case,” she says.

Catholic Charities also is offering training in family law for
attorneys who don’t practice it but want to help immigrants
and refugees with powers of attorney, guardianship and other
emergency-preparedness measures if a member of the family is
detained or deported. The organization held trainings in March
and early April, and Kelley says it will host more if the demand
is there.

“We’ve had dozens and dozens of lawyers reaching out to us
and wanting to help, so we do anticipate future trainings,” she
says. “We really appreciate the folks who come out to staff our
mobile clinics. It’s been amazing to see the law community mobi-
lize and come out to support us and help the community.” {

Melody Finnemore is a Portland-area freelance writer and frequent
contributor to the Bulletin. She can be reached at precisionpdx@
comcast.net.

Volunteering with the OSB

Has [Its Benefits

Volunteering on a bar
committee, council or board
provides members excellent

opportunities to:

— Use their expertise and provide
leadership

— Give back to the community and
the profession

— Gain a sense of accomplishing
worthwhile bar goals

— Meet and network with lawyers
who have similar interests

— Increase their visibility in the
profession and gain beneficial
experience

To get involved or learn more about
opportunities available,
go to www.osbar.org and select
“Volunteer Opportunities.”
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IMMIGRATION
COURTS:
RECLAIMING
THE VISION

HON. PAUL WICKHAM SCHMIDT (RET.)
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ur immigration courts are going

through an existential crisis that

threatens the very foundations

of our American justice system. I
have often spoken about my dismay that the
noble due process vision of our immigration
courts has been derailed. What can be done
to get it back on track?

First, and foremost, the immigration courts must return to the
focus on due process as the one and only mission. The improper
use of our due process court system by political officials to advance
enforcement priorities and/or send “don’t come” messages to asylum
seekers, which are highly ineffective in any event, must end. That’s
unlikely to happen under the Department of Justice—as proved by
over three decades of history, particularly recent history. It will take

some type of independent court. I think that an Article I Immi-
gration Court, which has been supported by groups such
as the American Bar Association and the Federal Bar
Association, would be best.
Clearly, the due process focus has been
lost when officials outside the Executive
Office for Immigration Review have
forced ill-advised “prioriti-
zation” and attempts to

~
~
N “expedite” the cases of
frightened women
and children
from the

A

~

vl"’g\
.

Northern Triangle (the Central American countries of El Salvador,
Honduras, and Guatemala) who require lawyers to gain the protec-
tion that most of them need and deserve. Putting these cases in front
of other pending cases is not only unfair to all, but has created what
I call “aimless docket reshuffling” that has thrown our system into
chaos.

Evidently, the idea of the prioritization was to remove most of
those recently crossing the border to seek protection, thereby send-
ing a “don’t come, we don’t want you” message to asylum seekers.
But, as a deterrent, this program has been spectacularly unsuccess-
ful. Not surprisingly to me, individuals fleeing for their lives from
the Northern Triangle have continued to seek refuge in the United
States in large numbers. Immigration court backlogs have continued
to grow across the board, notwithstanding an actual reduction in
overall case receipts and an increase in the number of authorized
immigration judges.

Second, there must be structural changes so that the immigration
courts are organized and run like a real court system, ot a highly
bureaucratic agency. This means that sitting immigration judges,
like in all other court systems, must control their dockets. The prac-
tice of having administrators in Falls Church, Va., and bureaucrats in
Washington, D.C.—none of whom are sitting judges—be responsible
for daily court hearings and manipulate and rearrange local dockets
in a vain attempt to achieve policy goals unrelated to fairness and
due process for individuals coming before the immigration courts,
must end.

If there are to be nationwide policies and practices, they should be
developed by an “Immigration Judicial Conference,” patterned along
the lines of the Federal Judicial Conference. It would be composed of
sitting immigration judges representing a cross-section of the country,
several appellate immigration judges from the Board of Immigration
Appeals (BIA), and probably some U.S. circuit judges, since the cir-
cuits are one of the primary “consumers” of the court’s “product.”

continued on page 76
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Vision continued from page 45

Third, there must be a new administra-
tive organization to serve the courts, much
like the Administrative Office of the U.S.
Courts. This office would naturally be subor-
dinate to the Immigration Judicial Confer-
ence. Currently, the glacial hiring process,
inadequate courtroom space planning and
acquisition, and unreliable, often-outdated
technology are simply not up to the needs of
a rapidly expanding court system like ours.

In particular, the judicial hiring process
over the past 16 years has failed to produce the
necessary balance because judicial selectees
from private-sector backgrounds—particularly
those with expertise in asylum and refugee
law—have been so few and far between.

Fourth, I would repeal all of the so-
called “Ashcroft reforms” at the BIA and
put the BIA back on track to being a real
appellate court. A properly comprised and
well-functioning BIA should transparently
debate and decide important, potentially
controversial, issues, publishing dissenting
opinions when appropriate. All BIA appellate
judges should be required to vote and take
a public position on all important precedent
decisions. The BIA must also “rein in” those
immigration courts with asylum grant rates
so incredibly low as to make it clear that
the generous dictates of the Supreme Court
in Cardoza-Fonseca' and the BIA itself in
Mogharrabi? are not being followed.

Nearly a decade has passed since profes-
sors Andy Schoenholtz, Phil Shrag, and Jaya
Ramji-Nogales published their seminal work,
Refugee Roulette, documenting the large
disparities among immigration judges in asy-
lum grant rates.> While there has been some
improvement, the BIA, the only body that can
effectively establish and enforce due process
within the immigration court system, has not
adequately addressed this situation.

For example, let’s take a brief “asylum
magical mystery tour” down the East Coast.*
In New York City, 84 percent of the asylum
applications are granted. Cross the Hudson
River to Newark, N.J., and that rate sinks to
48 percent, still respectable in light of the
47 percent national average but inexplicably
36 percent lower than New York. Move over
to the Elizabeth Detention Center Court in
Elizabeth, N.J., where you might expect a
further reduction, and the grant rate 7ises
again to 59 percent. Get to Baltimore, and
the grant rate drops to 43 percent. But,
move down the BW Parkway a few miles
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to Arlington, Va., still within the Fourth
Circuit like Baltimore, and it rises again to 63
percent. Then, cross the border into North
Carolina, still in the Fourth Circuit, and it
drops remarkably to 13 percent. But, things
could be worse. Travel a little further south
to Atlanta and the grant rate bottoms out at
an astounding 2 percent.
In other words, by lunchtime some
days the eight immigration judges sitting in
Arlington have granted more than the five
asylum cases granted in Atlanta during the
entire Fiscal Year 2015! An 84 percent to 2
percent differential in fewer than 900 miles!
Three other major non-detained immigration
courts, Dallas, Houston, and Las Vegas, have
asylum grants rates at or below 10 percent.
That'’s ¢mpossible to justify in light of
the generous standard for well-founded fear
established by the Supreme Court in Cardo-
za-Fonseca and the BIA in Mogharrabt, and
the regulatory presumption of future fear
arising out of past persecution that applies
in many asylum cases.” Yet, the BIA has only
recently and fairly timidly addressed the
manifest lack of respect for asylum seekers
and failure to guarantee fairness and due
process for such vulnerable individuals in
some cases arising in Atlanta and other
courts with unrealistically low grant rates.°
Over the past 15 years, the BIA's inability
or unwillingness to aggressively stand up for
the due process rights of asylum seekers and
to enforce the fair and generous standards
required by American law have robbed our im-
migration court system of credibility and public
support, as well as ruining the lives of many
who were denied protection that should have
been granted. We need a BIA that functions
like a federal appellate court and whose over-
riding mission is to ensure that the due process
vision of the immigration courts becomes a
reality rather than an unfulfilled promise.
Fifth, and finally, the immigration courts
need e-filing NOW! Without it, the courts are
condemned to “files in the aisles,” misplaced
filings, lost exhibits, and exorbitant courier
charges. Also, because of the absence of e-fil-
ing, the public receives a level of service dis-
turbingly below that of any other major court
system. That gives the immigration courts
an “amateur night” aura totally inconsistent
with the dignity of the process, the critical
importance of the mission, and the expertise,
hard work, and dedication of the judges and
court staff who make up our court. ®©

This is an excerpt from a longer
presentation given at a number of law
schools, most recently Washington & Lee
Law School on Oct. 20, 2016.

Paul Wickham
Schmidt is a recently
retirved U.S. tmmigra-
tion judge who served
at the tmmigration
court in Arlington,
Va., and previously
was chairman and

I member of the Board,

of Immigration,

Appeals. He also has served as depuly general
counsel and acting general counsel of the
Sormer Immigration and Naturalization
Service, a partner at two magor law firms,
and an adjunct professor at two law schools.
His career in the field of immigration and
refugee law spans 43 years. He has been a
member of the Senior Execulive Service in
administrations of both parties. © 2017 Paul
Wickham Schidt. All rights reserved.
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tribunals guaranteeing fairness and due
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LAND OF THE FREE?

IMMIGRATION DETENTION
IN THE UNITED STATES

DEREK C. JULIUS

any see the “golden door” to the United States as a beacon of freedom, opportunity,
and a better life than what they left behind. But for some noncitizens—*“aliens” as they
are defined by current immigration law—that “golden door” leads to an immigration
detention center, where they must await: (1) agency determinations on their
removability and any applications for relief and protection from removal or (2) execution of a final
order of removal from the United States.? Indeed, the United States uses immigration detention as
“a tool of immigration enforcement—to effectuate the deportation of those who are removable
under the law and to prevent danger to the community during this process.” Particularly important
to understanding immigration detention is that such detention is considered civil or administrative,

not criminal. Thus, not all rights and protections afforded those in criminal proceedings (e.g.,
counsel at government expense) attach in this context.*

As President Donald J. Trump’s administration took office, many
questions remained as to how it would ultimately craft and imple-
ment its immigration-detention policies. While President Trump’s
campaign platform provided indications, after taking office, he issued
two immigration enforcement and border security related executive
orders—implemented through agency memoranda and discussed
herein—that answered some questions, left others open, and
prompted new ones. But immigration-detention policies do not exist
in a vacuum, nor are they the product of a single person’s ideology.
History has shown that such policies generally reflect the social and
political forces of the time. The world currently is grappling with: ris-
ing numbers of migrant children and families; increasing recognition
of lesbian, gay, bisexual, and transgender (LGBT) people; apparent
resurging nationalist ideology and xenophobia, domestically and
abroad; and continuing concerns about terrorism, crime, and national
security. This combination of forces creates a complicated backdrop.
A review of relevant historical policies and cases may help contex-
tualize contemporary issues in immigration detention and hopefully
guide the formulation of—or at least advocacy for—better policies
and practices.

Historical Evolution®

Constitutional Underpinnings and Plenary Power

The Constitution does not explicitly address the federal govern-
ment’s authority over immigration—Iet alone detention of aliens.
Indeed, the Constitution does not use the word “alien” at all; rather,

”

it variously guarantees rights and privileges to “people,” “persons,”
“citizens,” and “subjects.” And, as “persons,” aliens who enter the
United States are entitled to due process protection regarding the
deprivation of liberty.% But jurisprudence shows that the extent

of such protection typically depends on a particular alien’s ties to
the United States and national security considerations. Aliens who
believe their immigration detention is unlawful typically seek judicial
redress through filing a petition for a writ of habeas corpus.

The Supreme Court held that “the government of the United
States has broad, undoubted power over the subject of immigration
and the status of aliens.”” As most recently recognized by the Court,
that authority rests, in part, on the government’s constitutional
power to “establish an [sic] uniform Rule of Naturalization” and
its inherent power as sovereign to control and conduct relations
with foreign nations.® The Supreme Court has routinely declared
that immigration falls within Congress’ and the executive branch’s
“plenary power.™ And without exception, the Supreme Court has
upheld Congress
aliens and to exclude those who possess those characteristics which
Congress has forbidden.”

Under this authority, over the last 200-plus years, Congress has
enacted numerous pieces of legislation addressing which aliens
should be allowed into the United States, who should be deported,
and who should be detained pending resolution of those questions.!!
In turn, the executive branch has implemented policies and proce-
dures to effectuate these legislative mandates.

.

plenary power to make rules for the admission of
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Alien and Sedition Acts

The fledgling United States wasted no time in confronting the issue
of alien detention. In 1798—the same year the U.S. Constitution
officially came into effect—Congress passed, and President John Ad-
ams signed into law, four bills known as the Alien and Sedition Acts.
These included the Alien Enemy Act of 1798, allowing the president
to detain and deport any male citizen of a hostile nation above the
age of 14 during times of war.'?

The Federalist-controlled Congress ostensibly passed the Alien
and Sedition Acts to protect national security during an undeclared
war with France. But modern historians now largely agree that the
primary motive was actually to decrease the number of voters who
disagreed with the Federalist Party. At the time, most immigrants
living in the United States supported Thomas Jefferson and the
Democratic-Republicans, the Federalists’ political rivals.'® Although
political authorities reportedly created deportation lists, many immi-
grants voluntarily left the United States during debate over the Alien
and Sedition Acts, and President Adams ultimately never signed a
deportation order.!*

In 1800, after an electoral campaign dominated by denouncement
of the Alien and Sedition Acts, Thomas Jefferson was elected presi-
dent, and Democratic-Republicans gained control of Congress. They
allowed the Sedition Act and Alien Friends Act to expire in 1800 and
1801, respectively, and repealed the Naturalization Act in 1802. The
Alien Enemies Act, however, remained—and became the first (and
oldest) statute authorizing alien detention.'?

Westward Expansion, Immigration Act of 1882, and Chinese Exclusion
The 19th century saw the westward expansion of the United
States—all the way to California, where gold was discovered in

1848. The demand for cheap labor to work in the mines and building
projects to develop the frontier—along with unrest in China—Iled to
a significant increase in Chinese migration to the American West.'¢
The Chinese migrants were largely tolerated until the economy
weakened after the Civil War, and California labor leaders and
politicians blamed them for depressing workers’ wages.!” Animosity
toward Chinese migrants grew to the point where the 1878 California
Constitutional Convention appealed to Congress to take measures to
prevent their further immigration.'®

In 1882, Congress passed two significant immigration laws: (1)
the Immigration Act of 1882, which for the first time specified that
the federal government—rather than the states—had responsibility
for regulating immigration and prohibited entry convicts, pau-
pers, “mental defectives,” and other aliens likely to become public
charges;" and (2) the Chinese Exclusion Act, which specifically pro-
hibited Chinese laborers from entering the United States—the first in
what would become a series of immigration laws that barred entry to
people of specific ethnicities and nationalities.?

Litigation about the Chinese Exclusion Act and its subsequent
amendments helped build the jurisprudential foundation of federal
control over immigration, including the ability to detain those subject
to removal. Chae Chang Ping v. United States arguably provided
the initial basis for the plenary power doctrine, discussed supra,
which was premised on national sovereignty.*! In Wong Wing v.
United States, the Supreme Court struck down a provision that im-
posed “hard labor” for Chinese Exclusion Act violators, but held that
deportation proceedings “would be vain if those accused could not
be held in custody pending the inquiry into their true character.”?
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Lawful immigration detention was therefore determined not to be
punishment, but an administrative function of border control.**

Industrial Revolution, Mass Migration, and Alien Inspection Stations
On the East Coast, the late 19th century situation was not much
better for European migrants. American nativists routinely invoked
the “increasingly resonant logic of heredity and race.” Drawn

in part by the industrializing cities and the need for cheap labor,
“new” Europeans often found themselves viewed as “increasingly
drawn from the nations of southern and eastern Europe—peoples
which have got not great good for themselves out of the race wars
of centuries, [and have] ... remained hopelessly upon the lowest
plane of industrial life.”?® The large number of people seeking
entry to the country resulted in the need to better process those
arrivals—particularly for an America that had become communica-
ble-disease conscious.?’

Against this backdrop, Congress enacted the Immigration Act of
1891, and instituted immigration detention as an administrative tool to
ensure that aliens were “properly housed, fed, and cared for,” pending
a screening, which generally led to entry to the United States.?” For
the next 60 years, the United States had a policy of detaining all aliens
seeking entry—at least for the period of time that it took to complete
medical checks.?® Two years later, the Immigration Act of 1893 made
it “the duty every inspector of arriving alien immigrants to detain for
a special inquiry ... every person who may not appear to him to be
clearly and beyond doubt entitled to admission.”

The best known—and busiest—of the admission stations was
Ellis Island in New York Harbor, where 12 million people passed
between 1892 and 1954.*° Most arrival inspections occurred before
1924, after which Ellis Island was largely used as a detention and
deportation station.?' A sister facility, Angel Island, was opened in
San Francisco Bay in 1910.%% Arriving aliens generally were only
detained for a few hours to complete the inspection process—with
longer periods of detention for those with health problems; and a
small percentage of aliens whose status needed to be determined, or
who were among the 2 percent of arrivals who were denied entry to
the United States and needed to be deported.®

Wartime Immigration Detention

In 1917, the United States entered World War I. That same year, over
President Woodrow Wilson’s veto, Congress enacted its most compre-
hensive immigration legislation to date, the Immigration Act of 1917,
which reflected a rise in nativism.* Rather than regulating immi-
gration as prior acts had, this act restricted immigration from most
Asian countries and imposed a literacy requirement on admission.
The act also increased the executive’s discretion to decide the fate of
deportable aliens, but it did not indicate for how long aliens could be
detained.® To fill gaps, courts imposed a so-called “reasonable time
limit” of four months in immigration detention.*

On April 6, 1917, President Wilson delivered Proclamation 1364
and invoked the Alien Enemies Act of 1789, which as discussed
above, had remained good law after the Alien and Sedition Crisis.*”
Enemy aliens who failed to comply with U.S. laws and refrain from
actual hostility or giving information, aid, and comfort to the enemy
were “liable to restraint, or to give security, or to remove and depart
from the United States.”® Ultimately, over 2,000 enemy aliens—male
German nationals over 14 years old—were interned in camps until
the end of the war.*



In 1933, the United States unified two bureaus into a single
agency, the Immigration and Naturalization Service (INS) and in the
Department of Labor.*’ In 1940, INS transferred to the Department
of Justice, where it remained for the rest of its existence.*!

Detention under the auspices of the Alien Enemies act of 1789
was again used during World War II. On Feb. 19, 1942—shortly
after the Japanese attack on Pearl Harbor—President Franklin D.
Roosevelt issued Executive Order 9066, which forcibly relocated
all people of Japanese ancestry—including aliens and citizens—on
the United States’ West Coast to internment camps.* Of the nearly
120,000 people forcibly relocated and interned, nearly two-thirds
were U.S. citizens.* Decades later, the United States provided com-
pensation to former internees.

Immigration and Naturalization Act of 1952 and the Cold War
Following World War II, the world faced an unprecedented migratory
and displacement crisis and the rise of communism—both influenc-
ing U.S. immigration law and detention policies. Over President Har-
ry S. Truman’s veto, Congress passed the Immigration and National-
ity Act of 1952 (INA), which—although significantly amended over
the years—remains the primary basis for immigration law today.*

In 1952, the Supreme Court also issued its decision in Carlson v.
Landon.* Carlson involved a challenge brought by aliens detained
by INS under what Justice Felix Frankfurter viewed as the mistaken
“conception that Congress had made [alien Communists] in effect un-
bailable”—despite the fact that the attorney general ostensibly had
discretion to release these aliens on bond.*® The aliens acknowledged
that they were Communist Party members and therefore removable,
but challenged their immigration detention because there had been
no finding that they were unlikely to appear for deportation pro-
ceedings when ordered.*” The Supreme Court rejected claims that
they were entitled to release if they did not pose a flight risk because
“detention is necessarily a part of this deportation procedure.”®

A year later, in 1953, the Supreme Court decided Shaughnessy
v. Unated States ex rel. Mezei, in which it upheld the constitution-
ality of Mezei’s 21-month immigration detention.* Mezei, who had
lived in the United States for more than 25 years, left and spent 19
months in Hungary; when he returned, he was permanently excluded
from the United States on national security grounds under 8 C.F.R. §
175.57. Because no other country would grant him entry, he became
stranded on Ellis Island for 21 months without a hearing and peti-
tioned the courts for a writ of habeas corpus. The Supreme Court
held that Mezei was an entrant under the regulation and thus had no
rights and no protections under the Constitution.®

Immigration detention remained a relatively low profile until
1979 and 1980, when an influx of people from Cuba and Haiti began
arriving on American shores. When Cuban President Fidel Castro
refused to take back many of the Cuban migrants, many Americans
grew concerned that they were criminals or public safety threats. In
sorting out which of these migrants should be allowed to stay, the
government detained them at numerous centers in Florida, Arkan-
sas, Pennsylvania, and Georgia. Ultimately, the government paroled
most of the Cubans into the United States in 1981 after finding that
they were not dangers to the community.!

The Rise of ‘Crimmigration’ and Mandatory Detention
In the 1980s, Congress amended the INA several times “to deal more
effectively and expeditiously with the involvement of aliens in seri-

ous criminal activities, particularly narcotics trafficking.”? In 1986,
Congress classified all controlled substances as drugs for purposes
of establishing exclusions and deportation under immigration laws.>
The Anti-Drug Abuse Act of 1988 (ADAA) introduced the term “ag-
gravated felony” to the INA, resulting in a new category of deportable
aliens. ADAA also mandated that an alien convicted of an aggravated
felony be detained during deportation proceedings.> Immigration
aggravated felonies originally only included murder, drug trafficking
crimes, illicit trafficking in firearms or destructive devices, or any
attempt or conspiracy to commit such act in the United States. But
over the years, Congress greatly expanded the “aggravated felony”
definition—which today consists of at least 18 subparts.>

Within a matter of months in 1996, Congress passed two major
immigration bills: (1) Antiterrorism and Effective Death Penalty
Act,” which in relevant part expanded deportability grounds and
provided broader mandates for detaining criminal aliens; and (2) the
Illegal Immigration Reform and Immigrant Responsibility Act (IIRI-
RA) > which also expanded the scope of criminal removability.

Perhaps IIRIRA’s most significant addition, however, was an
explicit mandatory detention provision for most criminal aliens
during the pendency of their removal proceedings. Under 8 U.S.C. §
1226(c) (known to immigration practitioners as “INA § 236(c)”), the
Department of Homeland Security (DHS) ostensibly lacks all discre-
tion to release certain categories of aliens on bond. For other aliens,
they could be released on bond on a case-by-case basis, depending
on their risk of flight and danger to the community. Under 8 U.S.C. §
1231(a)(6), those with an administratively final removal order are to
be held in custody for a 90-day removal period.

In the following years, courts grappled with the mandatory
detention system; ultimately, resulting in two landmark Supreme
Court immigration detention decisions. First, the Supreme Court
in Zadvydas v. Davis,” which arose when some countries refused
to take back deportees. Zadvydas held that “indefinite detention”
of aliens with administratively final removal orders raised consti-
tutional concerns under the Fifth Amendment due process clause.
Accordingly, the Supreme Court adopted a presumptively reasonable
six-month period of detention, after which judicial review was ap-
propriate to review the likelihood that the government could remove
the alien in the “reasonably foreseeable future.” To be sure, however,
simply keeping such an alien in detention more than six months does
not mean that such detention has presumptively become unreason-
able—and certain actions, including the alien’s noncompliance with
obtaining travel documents or otherwise obstructing the removal
order, can toll the removal period and impact the reasonableness of
continued post-order detention beyond the six-month mark.

Two years later, in Demore v. Kim, the Supreme Court upheld the
constitutionality of 8 U.S.C. § 1226(c)’s mandatory detention provision
for most criminal aliens “for the brief period necessary for their remov-
al proceedings.”” In its decision, the Supreme Court cited statistics
showing that detention in the majority of cases lasted less than 90
days, while most cases were completed in a few months.®

Current Issues in Immigration Detention

From INS to DHS

The Homeland Security Act of 2002 created the modern immigration
enforcement structure.’! The INS’s functions were divided between
three agencies within the newly created DHS: Customs and Border
Patrol (CBP), Immigration and Customs Enforcement (ICE), and
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U.S. Citizenship and Immigration Services (USCIS). ICE has primary
responsibility for detention and removal operations. In executing
these responsibilities, ICE currently focuses on two core missions:
(1) identifying and apprehending criminal aliens and other priority
aliens in the United States; and (2) detention and removal of those
individuals apprehended in the United States’ interior and those CBP
apprehends patrolling the nation’s borders.%” The current immigra-
tion detention statutes that DHS administers are found at 8 U.S.C. §
1226 (apprehension and detention of aliens), which govern immigra-
tion detention before an alien has an administratively final removal
order, and 8 U.S.C. § 1231 (detention and removal of aliens ordered
removed), which governs post-order immigration detention.

The United States currently operates the largest immigration
detention system in the world, utilizing approximately 250 detention
facilities. During Fiscal Year (FY) 2015, ICE housed a total of 307,310
detainees, although only a fraction of that population at any single
time; ICE’s average daily population (ADP) for FY 2015 was 28,168.5
In FY 2015, approximately 84 percent of ICE’s ADP was male and 16
percent were women.* These numbers are actually down from the FY
2012 high of 477,523 detainees during the year—a time when Con-
gress mandated that ICE “maintain” 34,000 detention beds at all times.
Notably, “maintaining” a detention bed does not necessarily mean that
a person must “fill” or “occupy” that bed. Congress lowered the bed
quota based on decreased illegal border crossings.® For FY 2017, ICE
requested $1.748 billion to fund maintenance of 30,913 beds.%

In November 2016, DHS Secretary Jeh Johnson announced a
surge in apprehensions along the Southwest border: 46,195 in Oc-
tober, compared to 39,501 in September and 37,048 in August. As a
result of this surge, approximately 41,000 aliens were in immigration
detention as of November 2016.5" Secretary Johnson authorized ICE
to acquire additional detention space for single adults so that those
apprehended at the border can be removed as soon as possible.®

But following President Trump’s inauguration, the number of ap-
prehensions at the border fell. For example, according to CBP data,
February 2017 numbers (18,762) were down 40 percent from Janu-
ary 2017 (31,578); March 2017 numbers (roughly 12,000) were down
35 percent from February 2017 and 63 percent from March 2016.%
Some experts attribute this, at least in part, to President Trump’s
issuance of certain executive orders, including: (1) Enhancing
Public Safety in the Interior of the United States, and (2) Border
Security and Immigration Enforcement Improvements. Among
other things, these orders:

e gspecified immigration-enforcement priorities;

e called for increased hiring of immigration officers (10,000) and
border patrol agents (5,000);

e reinstituted a program (Secured Communities) to facilitate coop-
eration between immigration authorities and other law enforce-
ment agencies;

e directed relevant Cabinet officials to “allocate all legally available
resources to immediately construct, operate, control, or establish
contracts to construct, operate, or control facilities to detain
aliens at or near the land border with Mexico”, and to assign
asylum officers and immigration judges to conduct appropriate
interviews and proceedings in those facilities;

e and specifically directed the DHS secretary, to the extent per-
mitted by law, to ensure the detention of aliens apprehended for
immigration-law violations pending the outcome of their removal
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proceedings or removal from the United States and to end the
so-called “catch and release” practice of routinely releasing aliens
into the United States after apprehension for immigration-law
violations.™

Modern Crimmigration

Removal Priorities. As of April 2017, ICE focuses its resources on
removing aliens identified by President Trump’s executive order. In
a Feb. 20 memorandum, to “maximize the benefit to public safety,

to stem unlawful migration and to prevent fraud and misrepresenta-
tion,” DHS Secretary John Kelly directed DHS personnel to prioritize
for removal those aliens Congress described in:

e INA§212(a)(2),8U.S.C. §1182(a)(2) (inadmissible on criminal
grounds);

e INA§212(a)(3),8U.S.C. § 1182(a)(3) (inadmissible on national
security and terrorism related grounds);

e INA §212(a)(6)(C),8 U.S.C. § 1182(a)(6)(C) (inadmissible on
misrepresentation and fraud grounds);

e INA §§235(b) and (c), 8 U.S.C. §§ 1225(b) and (c¢) (subject to
expedited removal proceedings for inadmissible arriving aliens
or removal without further hearing on national security or other
grounds); and

e INA§§237(a)(2) and (4), 8 U.S.C. §§ 1227(a)(2) and (4) (de-
portable on criminal or national security and related grounds).™

Secretary Kelly further directed that, regardless of the basis for
an alien’s removability, DHS personnel should prioritize removable
aliens who:

e have been convicted of any criminal offense;

e have been charged with any criminal offense that has not been
resolved;

e have committed acts that constitute a chargeable criminal
offense;

e have engaged in fraud or willful misrepresentation in connection
with any official matter before a government agency;

e have abused any program related to receipt of public benefits;

e are subject to a final order of removal but have not complied with
their legal obligation to depart the United States; or

e inthe judgment of an immigration officer, otherwise pose a risk
to public safety or national security.

Secretary Kelly authorized the ICE director, CBP commissioner,
and USCIS director to issue further guidance to allocate appropri-
ate resources to prioritize enforcement activities within the above
categories. He gave the specific example of prioritizing enforcement
activities against removable aliens convicted of felonies or who are
involved in gang activity or drug trafficking.” To the extent they
conflicted with those in the Feb. 20 memorandum and with certain
enumerated exceptions (notably prior guidance for applying to pros-
ecutorial discretion for individuals who came to the United States as
children), Secretary Kelly’s Feb. 20, 2017 memorandum explicitly
rescinded “all existing conflicting directives, memoranda, or field
guidance regarding the enforcement of our immigration laws and
priorities for removal.” In many ways, current enforcement priorities
are a continuation and extension of previous prioritizations—focus-
ing on national security threats and criminals, many of whom were



subject to mandatory detention during removal proceedings.

Secure Commumnities and the Priovity Enforcement Program.
In July 2015, based on the priority of removing convicted crimi-
nals and in an attempt to gain the support of many state and local
jurisdictions that had been uncooperative with ICE, DHS ended the
Secure Communities program and replaced it with the Priority En-
forcement Program (PEP).™ Secure Communities was a 2008 Bush
administration initiative—expanded by the Obama administration—
originally designed to fully integrate immigration and law enforce-
ment databases. Under Secure Communities, local law enforcement
officials shared information concerning aliens with federal immi-
gration authorities—including lawfully present and undocumented
aliens—who had been arrested.™

In particular, Secure Communities raised questions about ICE’s
use of “immigration detainers”—documents ICE uses to notify other
law enforcement agencies of its interest in taking custody of specific
aliens in those agencies’ detention.™ ICE, and before it INS, had
used immigration detainers as a means of obtaining custody of and
detaining aliens for removal purposes since at least 1950.7 Notably,
under Secure Communities, ICE sometimes asked other agencies
to continue detaining the alien not more than 48 hours “beyond the
time when the subject would have otherwise been released from
... custody to allow DHS to take custody of the subject.”” But,
while ICE emphasized that under Secure Communities it prioritized
criminal aliens—particularly “aggravated felons,” other felons, and
those convicted of three or more misdemeanors—reports surfaced
of detainers issued for aliens without criminal convictions or single
misdemeanor offenses.”™ As a result, several state and local law en-
forcement jurisdictions adopted policies of declining ICE immigration
detainer requests for at least some aliens, and numerous lawsuits
were filed challenging detainer practices.™

Ultimately, Secure Communities came under criticism for target-
ing a number of aliens who committed seemingly minor, nonviolent
offenses.®

In July 2015, PEP became fully operational and replaced Secure
Communities.?! Like Secure Communities, PEP “continue[d] to rely
on fingerprint-based biometric data submitted during bookings by
state and local law enforcement agencies to the Federal Bureau of
Investigation for criminal background checks.”®* However, detainers
under PEP were to be used only for aliens with convictions—rather
than just arrests—for crimes that are described in ICE’s priorities
memo.* However, as discussed, President Trump called for the rein-
stitution of the Secure Communities Program, which DHS Secretary
Kelly specifically implemented in his Feb. 20, 2017, Enforcement of
the Immigration Laws to Serve the National Interest memo, which
terminated the PEP program and restored Secure Communities.®

Mandatory and Prolonged Detention Revisited

With the official prioritization of criminal aliens, and increased en-
forcement generally, more aliens in removal proceedings find them-
selves subject to 8 U.S.C. § 1226(c)’s “mandatory detention,” which
the Supreme Court previously upheld as constitutional in Demore

. Kim. But immigration court backlogs have resulted in removal
proceedings taking much longer than they did in years past—some
aliens being detained for years, waiting for their cases to be complet-
ed before the immigration court and Board of Immigration Appeals.
Thus, courts have struggled to apply the Zadvydas and Demore
holdings in the modern context. This has resulted in a circuit split in

approaches to mandatory and prolonged detention: (1) a “reasonable
period” administered on a case-by-case basis and (2) a bright-line
six-month/180-day approach.

The First, Third, Sixth, and Eleventh Circuits have adopted a
“reasonableness” interpretation to prolonged detention, holding that
an alien can only be held in immigration detention for a “reasonable”
period without being provided a bond hearing.® In contrast, the
Ninth and Second Circuits adopted a bright-line six-month/180-day
period interpretation.®® Under this approach, an alien who is other-
wise subject to mandatory detention must be given a bond hearing
after six months in detention. The Ninth Circuit’s most recent case,
Rodriguez v. Robbins, brought the issue of mandatory and pro-
longed detention back before the Supreme Court.%

The Supreme Court heard the Rodriguez oral argument on Nov.
30, 2016. But on Dec. 15, 2016, the Supreme Court issued a supple-
mental briefing order, directing the parties and any amici to address
whether the Constitution—rather than a proper interpretation of the
immigration statutes—requires the result the Ninth Circuit reached.
As University of Texas School of Law professor Steve Vladeck—who
also joined in a Rodriguez amicus brief—observed, “if the justices
tackle the extent to which the Constitution does or does not compel
the Ninth Circuit’s bottom line, [Rodriguez] now may force the Court
to answer” a number of significant unanswered questions, including:

e whether circumstances exist in which the government may
constitutionally detain aliens pending removal for more than six
months without violating due process;

e the meaning and continuing vitality of Mezei, which has often
been read to hold that aliens physically “stopped at the border”—
such as some Rodriguez plaintiffs—do not have due process
rights;

e whether and when IIRIRA's mandatory detention requirements
raise procedural and/or substantive due process problems; and

e the standard of review the Constitution requires in cases in which
it requires judicial review of ongoing detention.®

If the Supreme Court addresses any of these questions, the rami-
fications for immigration-detention litigation could be profound.

Privatization of Immigration Detention

Not all aliens are detained in ICE owned-and-operated facilities.
ICE contracts with state and local jails and for-profit prison corpo-
rations to house aliens—justifying such actions as a cost-cutting
measure.® In 2014, the immigration-detention-bed breakdown was
as follows: 11 percent ICE facility; 18 percent for-profit detention
facilities under contract with ICE; 24 percent in state and local gov-
ernment detention facilities that exclusively house aliens for ICE;
28 percent in state and local detention facilities that also house
criminal defendants and convicts; and 19 percent in U.S. Marshals
Service facilities.” In 2014, of those aliens who were detained, 62
percent were housed in facilities run by private companies; that
rose to 73 percent in 2016.%

As of 2015, for-profit prison corporations administered nine of the
country’s 10 largest immigration-detention centers.” Critics argue
that the growth in privatization to congressional bed quotas and con-
tracts has led to administrative decisions to detain—rather than re-
lease—otherwise bond eligible aliens, including vulnerable detainees
such as asylum-seekers and LGBT people.” Critics also highlight that
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DHS is the largest federal client of the private-prison industry.** For
example, according to February 2016 Security and Exchange Com-
mission filings, ICE contracts account for 24 percent of Correction
Corporation of America’s 2015 $1.79 billion revenue and 17.7 percent
of The GEO Group Inc.’s 2015 $1.8 billion revenue.”

After the U.S. Department of Justice’s Aug. 18, 2016, announce-
ment that it would phase out the use of private prisons to house
criminal inmates, critics called on ICE to follow suit for immigration
detainees. Secretary Johnson directed the Homeland Security
Advisory Council to evaluate the situation and submit a report by
Nov. 30, 2016. After a two-month investigation by a six-member
subcommittee made up of former law enforcement leaders, legal
experts, and advocates, the report was submitted to the council.

In part, the report called for greater oversight and monitoring of
immigration detention facilities; on a vote, the council panel upheld
these provisions.” However, 17 of the 24 members of the council
panel voted to support a dissent that was included in the report, in
which one of the authors criticized “the [majority’s] conclusion that
reliance on private prisons should, or inevitably must, continue.””
The report and the council’s vote nonetheless were advisory and
nonbinding, with any final decisions to be made by the agency’s
director; Secretary Johnson apparently did not act and left the
matter to his successor in the Trump administration, which has not
officially addressed the report.”®

Detention Conditions and Medical Care
While immigration detention is not criminal detention, the conditions
often resemble jails—with detainees wearing uniforms, traveling
to immigration court appearances in handcuffs, and residing in
detention cells. But, in August 2009, then ICE Assistant Secretary
John Morton announced that ICE would reform its system to create
a “truly civil detention system,” and ICE created a new Office of De-
tention Policy and Planning to design and implement that system.”
Nonetheless, advocates continued to express concerns over the
detention conditions—and medical care in particular, which allegedly
contributed to the deaths of some immigration detainees.

In February 2012, ICE released its 2011 Performance-Based
National Detention Standards. Among other things, these new
standards:

e expand some medical and privacy protections for vulnerable
populations (e.g., women, elderly, LGBT detainees);

e during initial intake and assignment to various levels of security
facility, give “special consideration” to factors that raise the risk
of “vulnerability, victimization, or assault” of the detainee during
detention (e.g., transgender identity, elderly, pregnant, or physi-
cally or mentally disabled);

e expand medical care offered to women in ICE detention; and

e strengthen oversight of the process through which detainees may
file grievances.!®”

Historically, critics have argued that a large obstacle to improving
immigration detention conditions is that ICE’s detention guidelines
are not mandatory. But, as shown in a February 2016 U.S. Govern-
ment Accountability Office Report and others, ICE continues work-
ing to improve its management and oversight of detention centers
and the provision of medical care to immigration detainees.!!
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Changing Detention Demographics and Vulnerable Populations

In 2015, ICE reported a continuing decrease in illegal entries by
Mexicans, while illegal entries by those from Central America—es-
pecially the Northern Triangle countries (Honduras, Guatemala,
and El Salvador)—continued to increase.!”® In 2014 and 2016, DHS
reported that Central Americans outnumbered Mexicans intercept-
ed at the border.'® As discussed supra, after a period of decreased
border apprehensions, they significantly increased along the South-
west border in the final months of 2016, including a number of
unaccompanied children, families, and asylum-seekers—vulnerable
populations that present special concerns in immigration deten-
tion.'™ But also as discussed supra, the number of 2017 apprehen-
sions has significantly dropped.

Famialies and Children. In mid-2014, the United States ex-
perienced an influx of tens of thousands of children from Central
America. Immigration law distinguishes between accompanied and
unaccompanied alien children, and they are treated differently for
immigration purposes. Unaccompanied alien children are those
under the age of 18 years, who have no lawful immigration status and
no parent or legal guardian in the United States available to provide
care and custody.'” With limited exceptional circumstances, any
federal department or agency—including ICE—must transfer any
unaccompanied alien children to the Department of Health & Human
Services Office of Refugee Resettlement’s custody within 72 hours of
determining that they are unaccompanied alien children.!*

On the other hand, accompanied alien children are sometimes
detained by ICE at family residential facilities with their mothers and
siblings, a practice that has proved controversial. In June 2015, DHS
Secretary Johnson announced a new approach to family detention,
saying “once a family has established eligibility for asylum or other
relief under our laws, long-term detention is an inefficient use of our
resources and should be discontinued.” Nonetheless, litigation
remains ongoing in the Ninth Circuit in Flores v. Lynch, regarding a
1997 settlement agreement that set minimum nationwide standards
for the detention, release and treatment of minors in DHS custody. A
Central District of California judge found that detaining mothers and
children violated the 1997 settlement, and ordered DHS to release
class members subject to specific provisions of the agreement during
removal proceedings; DHS’s appeal of that ruling remains pending.!®

Mentally Ill. Detained aliens with serious mental illnesses and
disabilities also present unique challenges—particularly as it relates
to the general premise that removal proceedings are civil, and aliens
are not entitled to counsel at government expense. These individ-
uals are the subject of a long-running class action in the Central
District of California, Franco-Gonzalez v. Holder. In April 2013,
the court entered a permanent injunction in which it ruled that alien
class members (only aliens in certain Western states) who were
determined to be incompetent to represent themselves before an
immigration judge must be provided with legal representation under
the Rehabilitation Act as a reasonable accommodation for their
disabilities. '

LGBT. LGBT immigration detainees also face unique challeng-
es. Many critics allege that such individuals suffer harassment and
physical and sexual abuse by detention facility staff and fellow
detainees. Critics also assert that certain measures ostensibly
designed to protect LGBT detainees—such as protective custody,
in which the LGBT detainee is isolated from other detainees—are
themselves abusive. A 2013 Center for America Program Freedom of



Information Act request revealed over 200 reports of abuse with ICE
from 2008-2013 that mentioned the detainee’s sexual orientation or
gender identity, but ICE does not otherwise keep track of complaints
in this way.'* Since 2011, ICE contracted with the Santa Ana City
Jail in California to maintain a number of beds specifically for LGBT
individuals, but the Santa Ana City Jail recently decided to phase out
that contract, forcing ICE to relocate these individuals. In 2017, ICE
will open a new facility in Texas, which will have 36 beds designated
for transgender detainees.!””

Future

Much remains unsettled in the area of immigration detention—in-
cluding the interpretation of “mandatory” detention for criminal alien
detainees. This unsettledness is amplified now that the country is in
the midst of transitioning from one presidential administration with its
set of policies, practices, and priorities to a new one. And as discussed,
the incoming administration’s post-election policies, practices, and
priorities have yet to be explicitly defined and implemented. Donald
Trump’s immigration plans during his campaign included: detaining

9 6.

“anyone who illegally crosses the border” “until they are removed out
of our country”; “mov{ing] criminal aliens out day one, in joint opera-
tions with local, state, and federal law enforcement”; and enforcing “all
immigration laws” and tripling the number of ICE agents.'!’

These pre-election policies seem to have largely followed his
inauguration and continue—if not further—the prior prioritization
of criminal offenders in removal proceedings and expand use of
immigration detention. As history has shown, the implementation of
immigration detention policies reflect the social and political forces
of the time. And our time is not lacking in complicated social and
political forces, both domestically and abroad. As the Trump admin-
istration clarifies and implements post-election policies, it will do so
amid significant upheaval in Central America, the Middle East, and
Europe, and the inevitable Supreme Court Rodriguez decision. ®
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Vetting

Refugees:

Is Our Screening Process
Adequate, Humane, and

Culturally Appropriate?




n his March 6, 2017 memorandum on
heightened screening and vetting, President
Donald Trump called for the implementation
of “protocols and procedures ... [to]
enhance the screening and vetting of
applications for visas and all other immigration
benefits, so as to increase the safety and security
of the American people.” A letter signed the
same day by Attorney General Jeff Sessions
and Secretary of Homeland Security John Kelly
described the need for “a thorough and fresh
review of the particular risks to our nation’s
security from our immigration system.” The
letter also called for a “temporary pause on the
entry of nationals from certain countries.”

Yet, as President Trump acknowledged in his Feb. 16, 2017,
press conference, the United States already has robust procedures
in place to vet refugees and asylum seekers.? Any changes to the
asylum and refugee processing system should thus promote the
rule of law, safeguard the consistent application of screening mea-
sures, and ensure the fair and equitable treatment of applications
for protection, without regard to an individual’'s country of origin.
The March 6, 2017 Executive Order, “Protecting the Nation from
Foreign Terrorist Entry into the United States,” however, attempts
to suspend the refugee resettlement program and reduce the
number of refugees admitted to the United States in direct contra-
vention of U.S. legal and moral obligations to protect those fleeing

persecution and fearing return to torture.

This article first provides a brief history of this country’s
long-standing commitment to refugee protection. Next, it describes
the legal standard applied in determining whether an individual is el-
igible for refugee protection, including bars to protection under U.S.
law. The article then provides an overview of the extensive screening
procedures already in place to address national security concerns.”
Finally, the article concludes with a discussion of challenges related
to credibility and corroboration, including issues with trust, transla-
tion, trauma, time, resources, and other hurdles, all of which must be
considered as part of any effort to change the system.

History and Context of the U.S. Asylum and Refugee

Admission System

The United States has long provided protection to refugees fleeing
human rights abuses from around the world. After World War II,
Congress enacted the Displaced Persons Act, which provided for
the admission of hundreds of thousands of displaced Europeans.
Throughout the Cold War, the United States responded on an ad hoc
basis to refugee crises in Cuba, Southeast Asia, and Eastern Europe.®
In 1980, the Refugee Act established a “permanent and systematic
procedure for the admission to this country of refugees of special
humanitarian concern to the United States” and provided “compre-
hensive and uniform provisions for the effective resettlement and
absorption of those refugees who are admitted.” In doing so, Con-
gress emphasized that “it is the historic policy of the United States
to respond to the urgent needs of persons subject to persecution in
their homelands.””

The Refugee Act incorporated key provisions of international
refugee law from the 1951 United Nations Convention Relating to the
Status of Refugees and the 1967 Protocol on the Status of Refugees,®
including the international definition of “refugee” and the non-re-
foulement obligation, which provides protection against return.’ In
addition to creating a uniform overseas processing system for admis-
sion of refugees, the act also set forth provisions for the establish-
ment of a domestic asylum system, such that individuals already in
the United States who fear return to their home countries would also
have a mechanism for applying for protection.'’

Prior to the Refugee Act, the United States limited the admis-
sion of refugees based on geographical and ideological preferences.
Specifically, the United States required refugees to show that they
fled either a Communist country or a country in the Middle East.!!
The Refugee Act repealed such ideological criteria in an effort to
eliminate the influence of foreign policy and politics over deci-
sions regarding refugee status.> As Sen. Edward Kennedy, who
introduced the legislation, explained, the act “gave new statutory
authority to the United States’ long-standing commitment to hu-
man rights and its traditional humanitarian concern for the plight of
refugees around the world.”*® Legislative history, including the 1979
Senate and 1980 House reports, makes clear that the act aimed to
reform the ad hoc approach the United States had taken to refugee
admissions in order to “establish a more uniform basis for the provi-
sion of assistance to refugees.”*

The U.S. Supreme Court relied on this history in INS v. Cardo-
za-Fonseca, noting: “If one thing is clear from the legislative history
of the new definition of ‘refugee,” and indeed the entire 1980 act, it
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is that one of Congress’ primary purposes was to bring United States
refugee law into conformance with the 1967 United Nations Protocol
Relating to the Status of Refugees ... to which the United States
acceded in 1968.7"° The Board of Immigration Appeals (BIA), in
Matter of S-P-, similarly observed that the Refugee Act brought the
U.S. “definition of ‘refugee’ into conformity with the United Nations
Convention and Protocol Relating to the Status of Refugees and, in
so doing, gla]ve ‘statutory meaning to our national commitment to
human rights and humanitarian concerns.”!

Despite the legislative intent of the Refugee Act, in the 1980s,
political and foreign policy considerations continued to strongly
influence certain decisions concerning refugee status,'” leading to a
1991 settlement agreement reached in the case of American Baptist
Churches (ABC) v. Thornburgh. In that agreement, the Depart-
ment of Justice and legacy Immigration and Naturalization Service
agreed that under both the statute and the regulations, “foreign
policy and border enforcement considerations are not relevant to the
determination of whether an applicant for asylum has a well-founded
fear of persecution....” The settlement underscored that “whether
or not the United States government agrees with the political or
ideological beliefs of the individual is not relevant to the determina-
tion of whether an applicant for asylum has a well-founded fear of
persecution ... [and that] the same standard for determining whether
or not an applicant has a well-founded fear of persecution applies to
Salvadorans and Guatemalans as applies to all other nationalities.”!®

The terms of the ABC settlement agreement are still relevant 25
years later. Indeed, polarized discussions about national security and
admission of refugees and asylum seekers are at the forefront of the
public debate today. Nonetheless, prominent government officials
have repeatedly voiced the belief that providing refuge to those flee-
ing persecution is not only integral to fulfilling this country’s human-
itarian obligations, but also to advancing strategic U.S. interests “by
supporting the stability of our allies and partners that are struggling
to host large numbers of refugees.” Indeed, officials have emphasized
that, contrary to common perception:

Refugees are victims, not perpetrators, of terrorism. Categor-
ically refusing to take them only feeds the narrative of ISIS
that there is a war between Islam and the West, that Muslims
are not welcome in the United States and Europe, and that
the ISIS caliphate is their true home. We must make clear that
the United States rejects this worldview by continuing to offer
refuge to the world’s most vulnerable people, regardless of
their religion or nationality.!”

As Barbara Strack—the Refugee Affairs Division chief at the U.S.
Citizenship and Immigration Services’ (USCIS) Refugee, Asylum,
and International Operations (RAIO) Directorate—noted in written
testimony submitted to the Senate Committee on the Judiciary, Sub-
committee on Immigration and National Interest, in October 2015:
“the United States has a proud and long-standing tradition of offering
protection, freedom, and opportunity to refugees from around the
world who live in fear of persecution.”

The Legal Process and Standard for Asylum and Refugee
Protection

The international refugee definition governs claims for protection ad-
judicated both domestically and overseas. Different processes apply
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if a person seeks a referral for refugee status from outside the United
States, as opposed to those who are already in the United States and
apply for asylum.?! Under the 1980 Refugee Act, the president, in
consultation with Congress, determines the number of refugees that
may be admitted through the overseas resettlement process each
year.?? The number varies from year to year. In FY 2016, for example,
84,995 refugees were admitted to the United States; for F'Y 2017, the
number was set at 110,000.2® Since the passage of the act, the United
States has resettled more than 3 million refugees.?* In addition, over
half a million people have been granted asylum in the United States
in that same period.?

Under U.S. law, a refugee is defined as:

Any person who is outside any country of such person’s
nationality or, in the case of a person having no nationality, is
outside any country in which such person last habitually resid-
ed, and who is unable or unwilling to return to, and is unable
or unwilling to avail himself or herself of the protection of,
that country because of persecution or a well-founded fear of
persecution on account of race, religion, nationality, member-
ship in a particular social group, or political opinion....?

As noted above, U.S. refugee law provides that foreign policy con-
cerns, including whether an “applicant [for asylum or refugee status]
is from a country whose government the United States supports or
with which it has favorable relations” and whether the U.S. govern-
ment “agrees or disagrees with the political or ideological beliefs of
the individual,” are inappropriate in decision-making.?”

An applicant for refugee status or asylum bears the burden of
proof of establishing that he or she meets the refugee definition. An
applicant need not have suffered persecution in the past to qualify as
a refugee: “In either the asylum or refugee context, an applicant can
show he or she is a refugee based solely on a well-founded fear of
future persecution without having established past persecution.”®

Credibility and Corroboration

USCIS RAIO training materials for officers who conduct eligibility
determinations for refugee and asylum status instruct that “credible
testimony alone may be sufficient to meet the applicant’s burden”
and note that officers have “a duty to elicit sufficient testimony to
make the determination whether the applicant is eligible for asylum
or refugee status.””

Refugee division and asylum officers may request corroborating
documentation where it is reasonably available.* They must, however,
consider the context and circumstances of each applicant’s case in
doing so. For example, the USCIS training materials emphasize that a
female applicant “might not have access to identity documents or oth-
er documentary proof of her claim,” where “women in the applicant’s
country may not be afforded full rights of citizenship, or an applicant’s
means of support may have been dependent upon a male relative who
had control over any documents pertaining to the female applicant.”
As the training materials note, “it may be unreasonable to expect a
woman from a refugee-producing country to have documentation of
sexual violence she suffered. Because of strong cultural stigma at-
tached to rape, ‘women survivors of sexual violence often are reluctant
to seek medical assistance or to file police reports.”!

Additionally, in accordance with the guidance set forth in the
UN High Commissioner for Refugees (UNHCR) Handbook, refugee



and asylum officers are required to consider each applicant’s fear in
light of that person’s background “since psychological reactions of
different individuals may not be the same in identical situations. One
person may have strong political or religious convictions, the disre-
gard of which would make life intolerable; another may have no such
The RAIO training materials underscore that
while a “genuine fear of persecution must be the applicant’s primary
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strong convictions.

motivation in seeking refugee or asylum status,” “it need not be the
only motivation.”*

Eligibility and Bars

Under the Immigration and Nationality Act (INA), a “well-founded
fear” means a “reasonable possibility” or a 1-in-10 chance of per-
secution,* which can be inflicted at the hands of either a state or a
non-state actor the state is unable or unwilling to control.® It is not,
however, necessary that an applicant seek government protection
where doing so would be futile or dangerous.*

In Matter of S-A-, for example, the BIA found a failure of state
protection where a young Moroccan woman testified and presented
country conditions evidence demonstrating that contacting gov-
ernment authorities about her father’s abuse would have proven
ineffective and dangerous. In that case, the BIA granted the young
Moroccan asylum, finding that the beatings and burns her father
inflicted “arose primarily out of religious differences between her
and her father, i.e., the father’s orthodox Muslim beliefs, particularly
pertaining to women, and her liberal Muslim views ... [that] differed
from those of her father concerning the proper role of women in
Moroccan society.”"

The Refugee Act excludes from the refugee definition “any per-
son who ordered, incited, assisted, or otherwise participated in the
persecution of any person on account of race, religion, nationality,
membership in a particular social group, or political opinion.”® In
addition, under U.S. law, individuals who are deemed a danger to the
community or a threat to national security are barred from asylum or
refugee status. For example, statutory amendments to the INA bar
individuals who have engaged in terrorist activity or provided mate-
rial support to terrorism or terrorist activity, defined broadly, as the
use of any “weapon or dangerous device (other than for mere per-
sonal monetary gain) with intent to endanger, directly or indirectly,
the safety of one or more individuals or to cause substantial damage
to property.”® Under the INA, individuals convicted of a particularly
serious crime in the United States or who have committed a serious
nonpolitical crime may not be eligible for asylum.*’

The Security Screening Process for Asylum Seekers and Refugees
Asylum seekers who meet the legal requirements for protection are
subject to a rigorous security screening process, including thorough
vetting by the Department of Homeland Security (DHS) and other
agencies. Biographical data is screened against the Central Index
System, which identifies whether immigration authorities have
previously encountered the applicant; the National Counterterrorism
Center’s database of terrorism-related intelligence; the Customs and
Border Protection (CBP) law enforcement and national security
databases, which contain records relating to terrorists, wanted
people, and people of interest to law enforcement; the Immigration
and Customs Enforcement database; and the Department of State
database. The FBI and DHS conduct name and fingerprint checks,
which include identity confirmation and terrorist watch list checks;

biometrics are also checked against the Department of Defense’s
biometric and watch list system.*!

Refugees who are resettled to the United States are “subject to
the highest degree of security screening and background checks for
any category of traveler to the United States.”** Prominent former
government officials, including Secretaries of State Henry Kissinger
and Madeleine Albright, among others, emphasized in a December
2015 letter to members of Congress that refugees resettled to the
United States through the U.S. Refugee Admissions Program “are
vetted more intensively than any other category of traveler.”* Ref-
ugees are “interviewed several times over the course of the vetting
process, which takes 18-24 months and often longer,” and national
and international intelligence agencies check fingerprints and other
biometric data against terrorist and criminal databases.*

” @

Government officials cite the “extensive,” “redundant,” and “care-
ful” security-focused system for screening refugees.* A number of
different international intelligence and law enforcement agencies are
involved in the overseas refugee screening process, including “the
National Counterterrorism Center, the Department of Defense, and
Interpol, which have extensive databases on foreign fighters, sus-
pected terrorists, and stolen, false, and blank passports from Syria,
Iraq, and elsewhere.” USCIS initiates biometric checks to retrieve
any criminal history and prior immigration data for refugees who

are considered for resettlement, as well as to check for any national
security concerns and matches it with biometric data collected by
the Department of Defense in conflict zones.*”

Additionally, Syrian refugee cases are specifically subjected to
an enhanced review process.*® As part of that enhanced review, the
DHS-USCIS Office of Fraud Detection and National Security works
to identify fraudulent claims* and “engages with law enforcement
and intelligence community members for assistance with identity
verification and acquisition of additional information.”

At multiple stages throughout the overseas screening and
admission process, refugees are checked against watch list infor-
mation contained in the State Department’s Consular Lookout and
Support System, and Security Advisory Opinions are sought from law
enforcement and intelligence agencies.”! The National Counterter-
rorism Center conducts Interagency Checks for all refugees who fall
within a certain age range, irrespective of nationality, and additional
“recurrent vetting” checks are conducted before the applicant travels
to the United States.”® Once refugees are brought to the United
States, CBP officials conduct further screenings as well.>* Appli-
cations may be subject to the Controlled Application Review and
Resolution Process (CARRP) if “any national security concerns are
raised, either based on security and background checks or personal
interviews or testimony.”*

Recommendations for Culturally Appropriate and Trauma-Sensitive
Refugee Screening

Prominent bipartisan government officials, advocates, and scholars
alike have emphasized that the United States has an obligation to
stand by its “tradition of openness and inclusivity” in welcoming refu-
gees and asylum seekers.” However, lack of resources, a daunting
case backlog, and other constraints present obstacles to fulfilling this
obligation.?® Decisions regarding asylum or refugee status eligibility
may be fraught with, inter alia, cultural misunderstandings and
translation errors, among other problems, leading to mistrust and
miscommunication.®”
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Numerous studies have documented the persistence of “refugee
roulette”—disparities in decision-making, depending on the adjudi-
cator.” Indeed, a recent study by the Transactional Records Access
Clearinghouse found that “the outcome for asylum seekers has
become increasingly dependent upon the identity of the immigration
judge assigned to hear their case.” In order to improve its deci-
sion-making process, the Department of Justice implemented implic-
it bias training for employees.®” Advocates have called upon the DHS
to institute a similar mandatory training for its officials, as well.®!

The USCIS training materials include important guidance on cul-
tural sensitivity and the effects of trauma, emphasizing the challeng-
es that officers may face in evaluating credibility. In particular, those
materials note the “differences and norms governing women'’s behav-
ior, as well as the effects of trauma, may present special difficulties
in evaluating credibility of female asylum and refugee applicants.”
The training materials explain that effects of trauma—including
reluctance to discuss sexual harm, particularly for female applicants
with a male officer or interpreter, as well as limitations on access to
information, due to social constraints, gender roles, and education
level—may impede an applicant’s ability to “clearly express her
claim, ... creating the false impression that she is being evasive.”

The training materials also note that “demeanor is often an un-
reliable and misleading indicator of credibility,” particularly in cases
involving torture or sexual violence, since “while some individu-
als who have been tortured become emotionally overcome when
recalling their ordeals, others may exhibit no emotion at all.” RAIO
further instructs that “in some cultures, keeping the head down
and avoiding eye contact are signs of respect ... and should not be
viewed as indicators of lack of credibility.”®®

The RAIO materials include detailed modules on interviewing
torture survivors, working with interpreters, conducting a non-ad-
versarial interview, and handling cross-cultural communication—
but, given the significant backlogs facing officers and the pressures
to make and write up decisions, this guidance may be insufficient.
Although the RAIO materials discuss the need for a trauma-sensi-
tive and culturally appropriate approach to interviewing applicants
for refugee status and asylum, officers may not have the time to
follow the guidance in a system hampered by limited resources.

As a retired immigration judge recently commented, given the
pressures inherent in an overloaded system, it is inevitable that
“the quality of justice erodes over time.”%* Immigration judges
suffer from high burnout rates.® Adjudicators thus require greater
resources, including additions to the refugee and asylum officer
corps and the immigration courts, to ensure fair and consistent
eligibility determinations.®

Conclusion

The United States has always had vital strategic as well as humani-
tarian reasons for granting protection to people fleeing persecution.
In keeping with this long-standing commitment, the United States
should continue to ensure that asylum seekers and refugees are
treated in a humane, culturally appropriate, and trauma-sensitive
manner, regardless of their country of origin or religion. Thorough
vetting procedures and programs, such as the enhanced review
processes and CARRP, should not be applied in a discriminatory
manner that disadvantages Syrian refugees and others who come
from predominantly Muslim countries. As U.S. government officials
and advocates have repeatedly emphasized, U.S. interests are best
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served by a fair and equitable asylum and refugee resettlement
system that fosters goodwill internationally and stability in regions,
such as the Middle East, that are overburdened by refugees.
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A Defender of the Constitution, With No Legal Right to
Live Here

By JENNIFER MEDINA  JULY 17, 2017
LOS ANGELES — She spends her days preparing legal strategies to help undocimented immigrants stay in the country.
But at any moement, Lizbeth Mateo could be picked up for deportation herself. She is an immigration lawyer with her

own immigration lawyer.

Last month, Ms, Mateo was officially sworn in as a lawyer, taking an oath to uphold the United States Constitution.
After years of flaunting her status as undocumented and openly defying immigration law, she is now part of the legal
system and hopes to represent clients who, like her, entered the United States illegally.

Alowing undocumented immigrants to work as lawyers is a sign of just how far the acceptance of such immigrants
has come in places like California. When Kevin de Ledn, the leader of the California State Senate, presided over Ms.
Mateo’s swearing-in ceremony, he called her the embodiment of the American dream.

But Ms. Mateo is setting out to practice law in a new era: President Trump, whose vows to seal off the border with a
wall energized supporters, has made clear that all undocumented immigrants could be deported. Some immigrants have
responded by going into hiding while others prepare to return home,

Ms. Mateo is among those confronting the administration even though doing so carries with it personal risk. She is
regarded as a bold advocate by some and as a foolhardy provocateur by others because she left the country and returned

illegally, daring immigration agents to detain her.

“I see activists who are well respected and seen as leaders in the community freaking ont, and P'm like, “That’s not what
we need right now,™ said Ms, Mateo, who was born in Qaxaca, Mexico. “Your job doesn’t allow you to be freaking out.
What you need to do is reassure the community that we’re going to fight. At the end of the day we have no choice but to
fight.”

But others say that should not be her role. “You're taking the oath to uphold the Constitution of the United States,
while you are simultaneously breaking those laws,” said John C. Eastman, a constitutional law expert and the former
dean of the law school at Chapman University in Orange, Calif. “You're violating the oath of office from the moment you

take it — that’s a real problem.”

Ms. Mateo, 33, is among a very small number of undocumented immigrants fo the country to receive alaw license,
and one of even fewer to work as an immigration lawyer, Another is her own lawyer, Luis Angel Reyes Savalza, who is

fighting for her to stay in the country.,
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In 2014, California became the only state in the country to allow undocumented immigrants to practice law. The
next year, New York courts reached a similar eonelusion. There is no official count of how many undocumented

immigrants ave now working as lawyers, but Mr. Reyes Savalza can name about a dozen.

When California first began to consider admitting undocumented immigrants to the bar, a lawyer from the Obama
administration submitted a brief opposing the idea, arguing that federal law is “plainly designed to preclude
undocumented aliens from receiving commercial and professional licenses.” But the administration backed off its

opposition when Gov. Jerry Brown signed legislation explicitly allowing it.

‘While there has been little public outery over the issue in California, some argue that it is yet another sign of the

state’s overreach on immigration.

Mr. Eastiman said undocumented lawyers are putting their clients who are here under the Deferred Action for
Childhood Arrivals, or DACA, at risk because the Trump administration could rescind it at any moment, leaving them
even 1nore vulnerable to deportation, In January, the president signed an executive order vastly expanding the definition

of who is considered a criminal to inelude offenses like using fake Social Security numbers.

Young people like Ms. Mateo began publicly identifying themselves as undocumented more than a decade ago,

telling their own stories to try to force ehange.

National attention on the plight of young people taken to the country by their parents helped pressure the Obama
administration to put DACA in place, allowing the so-called *Dreamers” to live and work in the United States. That
program is now in limbo under President Trump. Several Republican attorneys general have threatened to sue the

federal government if the program is not rescinded by this fall.

Mr. Reyes Savalza and Ms. Mateo are pushing for a continuation of DACA, but they have other goals that are more
extreme. They argue that immigrants who have served their thme in prison for criminal convietions should not be targets

for deportation. And they are pushing for local governments to set aside more money to pay immigrants’ legal fees.
“We know they have said that everyone is at risk, period,” Ms. Mateo said. “They want us to be scared.”
Actions that she calls necessary, however, others call reckless.

In 2013, Ms. Mateo traveled to visit her relatives in Oaxaca for several days, knowing she had no legal visa to return.
She then showed up at the border with eight other undocumented students who demanded to be let into the United
States and granted asylum. She was eventually granted entry and held in an Arizona detention center for several days.
After some political pressure, she was allowed to pursue her case in immigration court while she began law school at

Santa Clara University in California.

The protest was meant {o call attention to the many people who had been deported before DACA was put in place,
but many immigration activists criticized her for leading an irresponsible publicity stunt. Still, she became something of

a celebrity in some immigrant rights circles.

The action jeopardized her own chance at legal status. The DACA prograim requires applicants to prove they have
never left the United States since they entered as children. When Ms. Mateo applied for DACA last year, she was denied

because of the trip to Mexico.

She plans to reapply and has enlisted help from members of Congress, university leaders and an army of

immigration advocates.

If she is denied this time, Ms. Mateo will have few other legal possibilities. Regardless of the outcome, she said, she
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has no plans to leave the United States.

“I keep struggling with what I planned for my life; what I still plan for my life versus what is my reality right now,”
she said. While she now has her law license, because she does not have legal status, no employer can hire her without the
risk of sanctions. Instead, she will soon open her own law firm, because any undocumented immigrant can own a

business.

For months, she has been working out of a day laborer center in Pasadena. She trains people in how to tell their
stories to groups that have promised to defend immigrants against deportation, and helps them fill out forms for family

members in deportation proceedings.

“Anything vou can say to show that you have a life established here, that you are working and contributing, that is
helpful,” she told a group of middle-age women gathered at the center one night. She added, “We need them to know

that we need their help and deserve it.”

Ms. Mateo came to the United States with her family from Oaxaca as a teenager in 1998. When she began high
school, she knew little English but already dreamt of becoming a lawyer.

As a student at California State University, Northridge, she began guietly meeting with other undocumented
students. For months, they gathered in secret in the windowless office of a Chicano studies professor. Then they learned
about a similar group in the journalism department. The groups merged and began to hold public events, calling
themselves “Dreams to be Heard.” The students were among the first to press for the Dream Act, legislation in Congress
that would grant a path to citizenship for young undocumented immigrants brought to the United States by their
parents. The legislation failed, which led President Barack Obama to establish the DACA program administratively.

“People say they are seared, but we don’t have to be invisible anymore,” Ms. Mateo told hundreds of students when
she was honored by a Northridge student group this spring. “You're safer when you are out, when you are cornected to

people who will know if ICE comes for you in the middle of the might.”
Those who advocate for a stricter erackdown on illegal immigration strongly disagree.

“To say ‘1 am here illegally and I don’t care about what the law says and I am just going to be here and I demand to
be rewarded for it,” that tends not to play well,” said Ira Mehlman, a spokesman for the Federation for American
Immigration Reform, which advocates more immigration restrictions. “If you are in the country illegally, there is no

reason you should be able to practice law.”

Mr. Reyes Savalza, 29, who was also born in Mexico, knew about Ms. Mateo long before he met her. He had seen her
speak at rallies and read about her protests for years. Her brand of activism inspired him while he was studying at New

York University School of Law. When he was offered to take on her case, he did not hesitate.

As a child, Mr. Reyes Savalza’s mother taught him to tell anyone who asked that he was born at O’Connor Hospital
in San Jose, Calif. When he began working as a teenager he used a fake Social Security number to get a job, as a vast

majority of undocumented immigrants do. That is now considered grounds for deportation.

For the past two years, Mr. Reyes Savalza has worked at Pangea Legal Services, a nonprofit in San Francisco that
helps defend immigrants from deportations. These days, as Mr. Trump moves forward with his vows to increase
deportations throughout the country, Mr. Reyes Savalza, who has legal status through DACA, sees his job as more
difficult.

He worries about his parents, anxious that any phone call could be the one to inform him that they were picked up

by immigration officers. Like his clients, they want answers he does not have,

7/18/17, 452 PM

https://www.nytimes.com/2017/07/17/us/undocumented-immigrants-i...




A Defender of the Constitation, With No Legal Right to Live Here - T...  https://www.nytimes.com/2017/07/17/us/undocumented-immigrants-i. ..

“They want me to tell them everything will be 0.K., but I can’t,” he said.

Between the two of them, Ms. Mateo and Mr. Reyes Savalza are working to help more than a dozen undoeumented
immigrants remain in the country. As her lawyer, Mr. Reyes Savalza plans to resubmit Ms. Mateo’s apphication for DACA
in the coming weeks. Ms. Mateo will soon begin working on her two younger brothers’ applications for renewal.

A version of this articls appears in print on July 18, 2017, on Page A8 of the New York edition with the headline: Undocumented Lawyar, but No Less
Defiant.
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