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L Bankruptcy - A Short History

A. United States Constitution Article I Section 8 Subsections 1 & 4 -[1] “The Congress
shall have Power’ ... [4] “to establish ... uniform Laws on the subject of Bankruptcies
throughout the United States;”.

B. The 1898 Bankruptcy Act [basis for modern bankruptcy law]

C. The Chandler Act of 1938 [added reorganization and arrangements with creditors-
forerunner to current Chapter 13]
D. Background of the 1978 Bankruptcy Code
1. Perception of bankruptcy rings and exclusion of some lawyers [Ron Trost
example]
2. Problem of bankruptcy referees acting as judges and as administrators-
perceived conflict of interest
3. National Bankruptcy Commission’s role
4. Commercial Law League’s role
5. George Triester- view that bankruptcy courts/referees “dispensed an inferior
brand of justice”
6. Congress creates the National Bankruptcy Review Commission [Judicial
Conference and District Judges object bitterly to two bankruptcy referees being
on commission so they were not]
7. National Conference of Bankruptcy Judges led by then referees Joe Lee [KY]
and Conrad Cyr [MA] drafted own bill [HB8200]....... created bankruptcy judges
with Article III status (life time appointment and fixed salary) which was
vehemently opposed by some including Chief Justice Warren Burger
8. Major items debated
a. Make bankruptcy an administrative matter-need far fewer judges

b. Expanded jurisdiction v. old plenary & summary jurisdiction



c. Concept of property of the estate- broadly defined
d. Definition of claim- broadly defined
e. Exemptions-one national standard or each state - strong insurance
lobby for state’s exemption to preserve exemptions of insurance products-
federalism-opt out compromise
f. Even then means testing was debated
g. Benefits of chapter 13 over chapter 7- cure mortgage default [chapter
13 bribe]—co-debtor stay—super discharge
h. Reaffirmations-court approval requirement
9. Testimony of Gerald K. Smith before the U.S. Senate Judiciary Committee -
November 18, 1975

E. 1978 Bankruptcy Code '

[Due to opposition from Chief Justice Warren Burger and other federal judges asserting
that it would dilute the federal bench due to the inferior quality of bankruptcy
referees.....Congress ducked the Article III issue but gave the new bankruptcy courts
expansive jurisdiction which created an obvious constitutional issue which the Supreme

Court & Chief Justice Burger ruled on in Marathon in 1982]

F. Congress creates another Commission—role of Brady Williamson and Elizabeth
Warren, NCBJ, means testing
1. Purdue Study
2. Books by Warren “As We Forgive Our Debtors” (1989) & “The Fragile
Middle Class” (2000)
3. Minority view on Commission led by Judge Edith Jones (5" Cir.).....big split
4. Means testing........... $80 million spent by credit industry in lobby for new

bankruptcy law.....credit counseling and financial management

'An excellent history of the events leading to the enactment of the 1978 Bankruptcy Code
is the five part series in Vols 81 & 82[Issue 1], The American Bankruptcy Law Journal [2007-
08] by U.S. Bankruptcy Judge Geraldine Mund entitled “Appointed or Anointed,: Judges,
Congress, and the Passage of the Bankruptcy Act of 1978"



II.

requirements......... domestic support obligations........ homestead exemption abuses

G. Bankruptcy Abuse Prevention and Consumer Protection Act of 2005

H. Chapter 11 Mega Cases

1. Penn Central

2. Airline Industry

a.

b.

o
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TWA

Eastern

Continental [twice]

Braniff

America West

. United
. Delta

1. American [pending]

3. Mass Tort [Johns Mansville and asbestos cases; A.H. Robbins-dalkon shield;

. U.S. Airways [twice]

Dow Corning-breast implants]

4. Great Recessions Cases: General Motors, Chrysler, and Lehman Brothers
5. World Com, Enron & Madoff
6. K Mart

1. Delaware and the venue debate

etc.

second Continental Airlines case, Enron, Worldcom

J. International Cases and Chapter 15

Arizona Bankruptcy Practice - Then and Now

Cases:

A. The 1960s



1. Legend City
2. Consumers Mart of America
3. Arizona Atomics
B. The 1970s
1. Hyatt Regency Phoenix-Shapiros-Chanen- U.C. Bank
2. White Fence Farms
3. South Tucson
C. The 1980s
1. Ned Saban; Dennis Saban; the Schoen creditors
2. Arabian Horse Industry
a. Lasma Arabians
b. Loretta Kellet
c. Wayne Newton
3. Residential Resources Mortgage Investments
4. American Continental-Charlie Keating
5. Circle K
6. Chapter 11 Farmers
D. The 1990s
1. The failure of all of the Arizona Savings and Loans - The Resolution Trust
Corporation [RTC]
2. Conley Wolfswinkel & WGI & The Auction
3. Home Builders & Real Estate - Knoell Homes
4. Sun Valley- Road to No Where Cases
5. U of A Basketball Ticket Auctions & Phoenix Suns ticket case, Abele v.
Phoenix Suns Ltd. Partnership (In re Harrell), 73 F.3d 218 (9" Cir. 1996) [ Season
ticket holder’s expectation of renewal of season tickets is not property right when
that opportunity is revocable.]
6. The Schoens and related debtors & U-Haul stockholders
7. America West Airlines
8. Tucson Diocese

E. The 2000s



—

. First Magnus

. Boston Chicken

. Fulton Homes

. Phoenix Coyotes

. Mortgages Limited
. Radical Bunny

. ILX Resorts

. La Paloma

. Bashas

O o0 3 N W B~ WD

II1. Certain Industries
1. Real Estate & Housing
2. Retail Food Cases
A. A.J. Bayless
B. Mega Foods
C. Bashas
D. Fleming Food [OK]
3. Golf Courses
A. LePercg-Biltmore
B. Ventana Canyon
C. Wigwam
D. Flagstaff Ranch
E. Pine Canyon
F. Sedona Golf Resort
G. Seven Canyons
H. Papago/City of Phoenix/AGA

I. Hassayampa

IV.  Arizona Bankruptcy Referees [pre 1978] and Bankruptcy Judges [post 1978]

A. Bankruptcy Referees



1. First Arizona Referees [1912]
a. Robert Morrison

b. Joseph S. Jenckes

o

. Richard Lamson (Prescott)
d. F. H. Bernard
e. Daniel McFarland (Tombstone)
f. Geo. R. Hill (Globe)
h. Walter Moore (Globe)
i. A.L. Cummings (Morenci)
j. Fred A. Larson
k. L. Kearney
. H.H. Linney (Prescott)
Thos. W. Nealon (1917)
Huber A. Collins (1921)
R.W. Smith (1921)
Homer F. Allen (1923)
Joseph S. Hanson (1925)
Frank R. Stewart (1935)
Allan K. Perry (1936)
Henderson Stockton (1932)
. Stanley Jerman (1936-1963)
. Hugh M. Caldwell (1960-1983)
. Joseph U. Cracchiolo (1963-1969)
. Vincent Maggiore (1966-1981)
. Edward E. Davis
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Bankruptcy Judges
1. Hugh M. Caldwell
2. Vincent Maggiore
3. Edward E. Davis



4. William A. Scanland
5. Robert G. Mooreman [1981-2000]
6. George B. Neilson Jr. [1983- ]
7. Lawrence (Moe) Ollason [1983-2006]
8. Sarah Sharer Curley [1986-2014]
9. Redfield T. Baum, Sr. [1990- ]
10. James M. Marlar [1993-2017]
11. Charles G. Case 11 [1994-2013]
12. Randolph J. Haines [2000-2014]
13. Eileen W. Hollowell [2000-2016]
14. Daniel P. Collins [2013- ]
15. Brenda Moody Whinery [2013- ]
16. Eddward P. Ballinger [2013- ]
17. Madeleine C. Wanslee [2014- ]
18. Brenda K. Martin [2014- ]
19. Paul Sala [2014- ]
20. Scott H. Gan [2014- ]
V. Bankruptcy Section of the Arizona State Bar formed in 1959
Created because of the increase in filings from 113 in 1952 to 531 in 1957! New Section
consisted of a total of five members, Lowell E. Rothschild, Stanley A. Jerman, Lester Penteman,

Ralph Brandt, and Anthony O. Jones.

VL Significant U.S. Supreme Court Bankruptcy Decisions

A. Northern Pipeline Const. Co., v. Marathon Pipe Line Co., 458 U.S. 50, 102 S.Ct.
2858, 73 L.Ed.2d 598 (1982). The broad grant of jurisdiction in the 1978 Bankruptcy Code
violated Article III of the Constitution because bankruptcy judges are not Article I1I judges and

thus can not exercise the full judicial power of the United States as granted by the Constitution.

B. Stern v. Marshall, 564 U.S. 462, 131 S.Ct. 2594, 180 L.Ed.2d 475 (2011).
Bankruptcy judges lacked the judicial power to enter final judgment on pure state law claims and

to the extent that 28 U.S.C. 157(b) authorized bankruptcy judges to do so, it is unconstitutional.



C. Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 109 S.Ct. 2782, 106 L.Ed.2d 26
(1989). Seventh Amendment entitles a defendant in a fraudulent conveyance action who has not
filed a proof of claim in the bankruptcy case to a jury trial notwithstanding Congress’

designation of fraudulent conveyance actions as core proceedings in 28 U.S.C. 157(b)(2)(H).

D. Langenkamp v. Culp, 498 U.S. 42, 111 S.Ct. 330 (1990). Defendant who has filed a
proof of claim in the bankruptcy case is not entitled to (loses) the Seventh Amendment right to a

trial by jury in trustee’s fraudulent conveyance action.

E. Katchen v. Landy, 382 U.S. 323, 86 S.Ct. 467 (1966). Bankruptcy Act case, old
plenary and summary jurisdiction, where creditor filed a proof of claim in the bankruptcy case
that act gave the bankruptcy court the summary jurisdiction to order surrender of a voidable

preference as proven by the trustee.

F. Case v. Los Angeles Lumber Products Co., 308 U.S. 106, 60 S.Ct.1, 84 L.Ed.110
(1939); Norwest Bank Worthington v. Ahlers, 485 U.S. 197, 108 S.Ct. 963, 99 L.Ed. 169
(1988); Bank of America National Trust & Savings Ass’n v. 203 LaSalle Street Partnership, 526
U.S. 434,119 S.Ct. 1411, 143 L.Ed.2d 607 (1999); U.S. Bancorp Mortgage Company v. Bonner
Mall Partnership, 513 U.S.18, 115 S.Ct. 386, 130 L.Ed.2d 233 (1988). The absolute priority rule

and the new value exception cases.

G. Celotex Corp. v. Edwards, 514 U.S. 300, 115 S. Ct. 1493 (1950). Section 105
injunction issued by the bankruptcy court must be honored and may not be collaterally attacked

before another federal court.

H. Patterson v. Shumate, 504 U.S. 753, 112 S. Ct. 2242 (1992); Rousey v. Jacoway, 544
U.S. 320, 125 S.Ct. 1561 (2005). ERISA qualified pension plans [excluded from property of the
estate under Section 541(c)(2) as a restriction on transfer enforceable under nonbankruptcy law]

and individual retirement accounts are exempt property.



I. Toibb v. Radloff, 501 U. S. 157, 111 S.Ct. 2197 (1991). Individual may file a

chapter 11 reorganization case.

J. Johnson v. Home State Bank, 501 U.S. 78, 111 S.Ct. 2150 (1991). A lien securing a
debt that has been discharged in a prior chapter 7 case remains a claim which can be dealt with

in a subsequent chapter 13 case.

K. United States v. Whiting Pools, Inc., 462 U.S. 198, 103 S.Ct. 2309 (1983). Upon the
filing of a bankruptcy petition, property seized pre-petition by the IRS becomes property of the
bankruptcy estate subject to the turnover rights under Section 542 provided that the interests of
the IRS are adequately protected. The IRS has the same rights and obligations of any creditor.

L. Kelly v. Robinson, 479 U.S. 36, 107 S. Ct. 353 (1986). Criminal restitution
obligations, imposed as a condition of probation in state criminal proceedings, are not

dischargeable in chapter 7 bankruptcy cases.

M. Pennsylvania Dept. Of Public Welfare v Davenport, 495 U.S. 552, 110 S.Ct. 2126
(1990). Criminal restitution obligations are debts within meaning of Section 101(11) of the
Bankruptcy Code and may be discharged under the super discharge provisions of then chapter
13. Decision was significantly abrogated by the Criminal Victims Protection Act of 1990 (see
Section 1328(a)(3) of the Bankruptcy Code), which made restitution debts not dischargeable in
chapter 13 if the restitution requirement is included in the sentence on the debtor’s conviction,

although the opinion’s reasoning was reaffirmed.

N. Executive Benefits Insurance Agency v. Arkison, ~ U.S. | 134 S.Ct. 2165
(2014). When the Constitution does not permit a bankruptcy court to enter final judgment on a
bankruptcy-related claim, the statute nevertheless permits a bankruptcy court to issue proposed

findings of fact and conclusions of law to be reviewed de novo by the district court.

O. Wellness International Network, Ltd. v. Sharif,  U.S. | 135 S.Ct. 1932

(2015). Article III is not violated when the parties knowingly and voluntarily consent to



adjudication by a bankruptcy judge.

V.

Significant 9" Circuit and Arizona Supreme Court Decisions

A. Stay violations are void. Inre Schwartz, 954 F.2d 569 (9™ Cir. 1992); Great
Southwest Fire Insur. Co. V. Triple “I”” Insur. Services, Inc., 151 Ariz. 283, 727 P.2d 336
(1986).

B. Section 362 stay imposes an affirmative duty to discontinue post-petition collection
actions and to remedy any actions violating the stay. Eskanos & Adler, P.C. v. Leetien,

309 F.3d 1210 (9™ Cir. 2002); Sternberg v. Johnston, 595 F.3d 937 (9" Cir. 2010).

C. Power to appoint a trustee sua sponte where circumstances so require. In re Bibo,

Inc., 76 F.3d 256 (9" Cir. 1996).

D. Fiduciary duty and other obligations of chapter 11 debtor’s attorney to estate and
creditors. In re Perez, 30 F.3d 1209 (9" Cir. 1994).

E. Court appointed attorney’s duty of full disclosure. In re Park-Helena Corp., 63 F.3d
877 (9" Cir. 1995).

F. Arizona case regarding the scope of the automatic stay where chapter 11 debtor
owned a partial interest in a promissory note. In re Bialac, 16 B.R. 982 (Bankr. D. Ariz.
1982), rev’d 24 B.R. 580 (9™ Cir. B.A.P. 1982), rev’d 712 F.2d 426 (9" Cir. 1983) and In
re Bialac, 694 F.2d 625 (9™ Cir. 1982); Park Lee Corp., fka Harsch Building Co. 2: 91-
bk-07067-SSC [chapter 11 case-final decree entered 1997].
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NATIONAL ASSOCTATION OF REFEKEED LN BAINAAUL U .

The National Bankruptcy Conference

and the Bankruptcy Act .

By Cuarizs S. J. BANKs*

HEN an economic depression of such magnitude
as occurred in the nineteen thirties takes place, it is

but natural that thinking men should ask why it
happened and why it was so long continued.

One can hardly present a short history of the National
Bankruptcy Conference without setting forth the economic
background and some of the conditions which preceded the
organization of the Conference. -

_ The break in the stock market in 1929 and the closing
of State and Nitional Banks were the results of deep seated
causes, as well as causes of consequent distressing circum-
stances. Later in this article we shall mention the basic
" cause of the break, but at this time will touch on the dis-
tressing circumstances which followed. One of these dis-
tressing circumstances was the fact that people did not
have enough money with which to pay their bills or to buy
the necessities of life; similarly, corporate enterprise was
short of funds, their sales dropped off and employment les-
sened. In a word, where had the money gone? The answer
to this intriguing question is to be found in the peculiar
nature of money. Money is not merely the silver dollar
or the greenback, this form of our money represents prob-
ably less than 5%, of our system of money, or shall we say,
our system of circulating media.

The deposit items in our banking systems, Federal and
State, constitute our money system. When times are good
the market value of listed securities goes up, and these
securities are accepted by the banks as collateral for loans,
and these loans bring into being ‘a corresponding deposit
item in the bank; also corporate lines of credit based upon
current asset and liability ratios create deposits; thus do
we create money in this country. The security put up as
collateral in itself is not valyable, for it is only an engraved
piece of paper, but it is the equity interest in or the lien

“upon the property owned by the issuing corporation which
is valuable, because it represents an interest in wealth.

When a corporation defaulted in an interest or principal
maturity payment, the issue went into default, and the
legal characteristics of the trust indenture were immedi-
ately applicable, namely, foreclosure, and the securities no
longer gad collateral value. The wealth found within such
corporate structures vanished from the credit system, such
wealth became stagnant. .

According to statistics published by the Federal Reserve

Board, the comparative bank deposits and bank clearings-

for all banks in the United States for the years 1929 and
1933 in billions were as follows:

Bank Deposits Bank Clearing Velocity of
Year As of June 30 For the Year Turnover
1929......... 55 727 13 times
1933.........41 241 6 times

--It'may thus be seen that not only had the deposits shrunk
25%, but the velocity of turnover was less than half as fast,
resulting in a cut in purchasing power to one third. These
figures omit the turnover of active currency in circulation.

This, therefore, was the reason why people had no money,

and why enterprise was short of funds. -
‘The Federal Government under President Roosevelt

* C.P.A. member of Oregon Bar and American and Chicago Bar
Associations, and National Bankruptcy Conference. Chairman Com-
mittee on Bankruptcy and Reorganizations, American Institute of
%lccountants. Permanent address, 117 W. Waldemere St., Sarasota,

- Fla.

sought to remedy this condition by priming the pump of
credit through federal loans, but there was also another way.

How to restore stagnant wealth to a ‘virile status, so that
it again might form the basis of credit within the banking
system and thus increase our deposits, seemed to the author
to be the problem, accordingly, he drafted a proposal for a
bill to amend the Bankruptcy Act of 1898, so that an
effective legal procedure might come into existence, and
submitted the same to President Hoover, and received an
acknowledgement that the same had been turned over to
the Interstate Commerce Commission for study. :

Other men had similar ideas, and § 77 and § 77B were
submitted to Congress. The author believes that Mr.
Lloyd Garrison drafted the main portion of the Hastings
Bill and that the Interstate Commerce Commission and
its counsel drafted § 77, relating to the reorganization of
railroads.

The above sets forth the broad economic background and
the genesis of the reorganization concept, but there were
even more pregnant factors. The rights of parties-in-interest
were involved and the bond holder and general creditor
were both clamorous. State foreclosures and federal equity
proceedings were underway, and many bankruptcies were
in the courts. Inequities in the administration 6f the law
were soon recognized, and various investigations were in-
stituted. : . )

Before this time, however, namely in 1929, Hon. William
J. Donovan, former Assistant Attorney General, aided by
Messrs. Lloyd Garrison and George A. Leisure conducted
a series of investigations into the administration of bank-
rupt estates before Hon. Thomas D. Thacher, then Judge
of the United States District Court for the Southern Dis-
trict of New York. Out of these hearings five remedies
were suggested:

(1) More prompt administration upon; (2) a more busi-
ness-like basis; (3) the relief of the courts from administra-
tive burdens; (4) the limitation of credit control to cases of
general creditor interest, and the appointment in such cases
of creditor committees to assist in administration; and (5)
stricter enforcement of the criminal and discharge provi-
sions of the Act.!

This investigation was related to ordinary bankruptcy
for, at that time the Debtor Relief Provisions had not yet
been enacted. ,

The Donovan report led to a nation-wide survey by the
Department of Justice under an order of President Hoover,
dated July 29, 1930. Judge Thacher, who had become
Solicitor General, and Mr. Lloyd K. Garrison, Dean of the
Law School of the University of Wisconsin, presented a
comprehensive report on ‘December 5, 1931, and aided in
the drafting of the Hastings-Michener Bill, which was
introduced in the 72nd Congress in April 1932.!

It was at the hearings on the Hastings-Michener Bill
before a joint special committee of the Senate and House
Judiciary Committees that Mr. Robert A. B. Cook of Bos-
ton was recognized and presented his views. Mr. Cook,
who might be called the father of the National Bankruptcy
Conference, has very kindly furnished the author with his
story of how the National Bankruptcy Conference came

.into being, and the liberty has been taken of quoting from

1 Rﬂ)ort of the Committee on the Judiciary No. 1409 to accom-
pany H.R. 8046, 75th Congress, 1st Session, Page 2.

? Sce treatise on Bankruptey for Accountants, Banks, page 3.
Copyright La Salle Extension University 1939.
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his letter as follows:

“Judge Thacher took Mr. Garrison with him, and the latter at once
set about the drafting of a bill. In due course this bill was presented
to Congress, and public hearings were started in Washington before a
joint special committee of the Senate and House Judiciary Commit-
tees. Mr. Garrison presented the propements’ side of the case. At the
conclusion of his remarks, and because X had to be in Boston the next
day, 1 was recognized to present the apponent’s side, Towards the
conclusion of my remarks and after peinting out the inadequacies of
the bill before the Committee, I reminded the Special Committee that
in the past the Bankruptcy Committees of various nationally known
organizations had happily cooperated, with the result that the bills
previously introduced 'Ead represented the thouglits of these national
organizations, and, while 1 recognized it probably would not be pos-
sible to get a large group together and to secure the views of these
national associations in time to be heard in connection with the pending
bill, or any substitute therefor, nevertheless I dic want to call into
conference men associated with some of these organizations, and who
I felt were well qualified to prepare and provide suitable amendments
for the purposes of the Committee. This permission was granted.”

“The next day and upon my return to Boston, I had a visit from
Reuben Hunt of California, then attending a tennis tournament in
Boston, and before we parted we had arrariged for Paul King of Detroit,
Carl Friebolin of Cleveland and Jacob Lashly of St. Louis to be in
Boston the following Sunday. 1 knew that Mrs. Cook and our only
child then at home were leaving on the steamer for the other side and
that we would have the house to ourselves. Mr. and Mrs. King came,
and later were joined by Mr. Friebolin and Mr. Lashly. On Monday
Mr. Hunt, Professor MacLachlan of Harvard, and Joseph B. Jacobs
of Boston, now deceased, who had served conspicuously on various
hankruptcy committees joined the meeting and with myself constituted
the roster of the original meeting. Mrs. King was designated house
mother, and Paul was made chairman. Our first thoughts were to
undertake ‘a short form’ bill, realizing, of course, that an over-all
revision would involve much time, and certainly would not have the
same chance of early passage as a shorter bill. However, before we
concluded our activities, which lasted throughout the week, we found
ourselves laying plans for a comprehensive revision. Paul had already
designated our group as National Bankruptcy Conference, and had
expressed the thought that the Conference should be kept alive and
should be expanded from time to time so as to take in representatives
of other organizations interested in the subject. All the work performed
at this first conference, including the secretarial work, was performed
in our home in Wellesley Hills, Massachusetts.”

Under the patient and painstaking leadership of Paul
King, of beloved memory, the Conference took shape, and
committees of various national groups were appointed to
sit in as active conferees in this new, and what was to be,
powerful and significant body. Committees from the
American Bar Association, the Commercial Law League of
America, the National Association of Referees in Bank-
ruptcy and the National Association of Credit Men, to-
gether with certain individuals including Professor James
A. MacLachlan of Harvard and the author gathered in
Chicago for a three day session. In later sessions held in
various cities, although mainly in Washington, D. C,,
Friday, Saturday and Sunday were days of intense and
thrilling comradeship, and on Mondays the drafting com-
mittee would whip into shape the work of the three preced-
ing days. Later the American Institute of Accountants and
the: American Bankers Association appointed committees,
and other leading individuals became part of the group.
The meetings of the National Bankruptcy Conference were
usually twice a year, and continued thus until the passage
of the Chandler Act in June 1938. .

No adequate recognition can be given to the voluminous
correspondence that was almost daily between the members
or to the unceasing labors of Jacob I. Weinstein of Phila-
delphia, Chairman of the Drafting Committee. It must be

‘recorded that the subject matter of the deliberations in-
volved billions of dollars of property, highly conflicting
interests, and a great body of Judicial Law. JAlembers of
the Conference were for the most part learned men in the
law, but they listened with respect when Jim MacLachlan
discussed for two hours the historical background of the
law on ‘“Preferences,” or when the keen mind of Watson
Adair threw light on some difficult matter. i

The conference would start at 10 A.M. and continue,
more often than not, to long past midnight, with time out
for a snack or a walk around the White House in the falling
snow. When the weather was cold Paul would heap the
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logs in the fireplace and a lively debate would crop up.
These busy men were not too busy to listen patiently and
to give of themselves and their time. A never-to-be-for-
gotton evening was when Jake Lashly talked to uphold

the section on jury trials. Jake was not well, but it waS'nO

- subject dear to his heart. One evening, when the need for

relaxation was apparent, after a particularly gruelling day,
Ed Sunderland of New York quietly informed us that we
were all his guests for the evening, and we all enjoyed the
respite of good food and good entertainment. i

Paul told us the story of the first meeting at Wellesley
Hills, how it was hoped that a complete bill might be
written, but after three days they still found themselves
discussing Section One. In the first Chicago meeting, the -

" author thinks in 1933, we had the Hastings-Michener Bill

which had passed the House but had failed in the Senate,
before us, and this new procedure necessitated the setting
up of a new act of bankruptcy. Insolvency could not be
the test, for that involved the question of valuations, and
to value a railroad system or a large enterprise, was not
only unfair at the depressed prices of the early thirties, but
would have taken many months, or even years to complete.
Accordingly, the fifth act of bankruptcy provided in sub-
stance that a petition might be filed where the debtor was
insolvent, or unable to pay his debis as they mature and that
the debtor should have suffered voluntarily or inveluntarily
the appointment of a receiver or trustee to take charge of
all or a major portion of his property. This fifth act was
kin to the Canadian law, and brought within the scope of
Federal Administration under the Bankruptcy Act those
cases which were in State foreclosure and Federal Equity
proceedings. Provisions for the relief of debtors, with the
debtor-in-possession concept were accepted, and one. might
imagine that the ghost of the act of August 19, 1841 turned
in its historical sleep. ’ .
The McKeown Bill setting up the famous § 778 becam

law in 1934, and the courts set in motion the machinery

" reorganization. .

As the magnitude of reorganization began to be realized
and abuses crept in, it was but natural that Government
should tike a hand, the Sabath Committee held many
hearings and presented a modified bill to Congress. The
McAdoo Committee presented a report prepared by Per-
cival E. Jackson, its counsel, and the Securities and Ex-
change Commission conducted exhaustive investigations
and submitted a number of reports thereon to the Congress.

The securities and Exchange Commission which had
then been but recently organized was represented in hear-
ings before the National Bankruptcy Conference by Wil-
liam O. Douglas (now Mr. Justice Douglas), and his sugges-
tions not only were inspiring but many of them were
adopted. The Securities and Exchange Commission was
vested with advisory power to aid the courts in the determi-
nation of whether or not the plan was fair, equitable and
feasible. The disinterested person became a live factor,
and full disclosures of inter-related interests was required.
The McKeown bill, or § 77B thus underwent a sea change,
and the Chandler Act under the statesmanlike guidance of
Congressman Chandler, Tennessée, became the final and
permanent statute on reorganizations. The years had rolled
by, it was now June 1938, and five full years of labor had
elapsed, and it wa3 reward indeed to the laborers to hear
the warm words of praise from Congressman Sam Hobbs
of Alabama who stated that in his thirty years’ experience
as a legislator in Congress he had never seen so fine a piece
of legislative draftsmanship, nor had he known of such
years of unselfish devotion as that given by the membe
of the Nationdl Bankruptcy Conference, and on August Q.
1938 on the floor of the House, he spoke appreciatively 6t
the work of the Conference mentioning by name many of
the members.

It would seem that the work of the Conference was done,
and at a victory dinner in Cleveland to celebrate the pas-



sage of the Chandler Act, the members gathered to discuss
the frture: Some thought that the Conference should be
incorporated and made a permanent body, others pointed
out that in the very informality of its organization lay its
strength. Accordingly it was decided to continue its exist-

~—~ence as it had been awaiting the opportunity of further
Qerwce.

~-" One of the important services yet to be performed was

v

X prevail, and not too much liberty may be taken. In closing,

that of education, members of the various organizations
composing the Conference, agreed to hold symposiums
among their own groups, and to the author’s own knowledge
both Carroll Teller and Charlie Adams did much to ac-
quaint their groups in the middlewest. Jac Weinstein and
John Gerdes both published books on the new law and
numerous addresses which were printed and ‘distributed
were given by many of the members, The chairman re-
quested the Circuit Judges to hold conferences with the
referees,in their circuits so that the referees might be in-
formed of the new procedures.

A word should be uttered concerning finances. The Con-
ference printed several voluminous Conference Prints and
these were paid for out of contributions by the organiza-
tion members thereof. Never did the budget exceed
$1,000.00, and each member paid all of his own expenses.
No thought was given to compensation for time spent, and
many of the members participated at considerable pecu-
niary loss to themselves, and were glad to do so.

One cannot leave the five years 1933 to 1938 without
some kindly mention of those who played a part and while
it is not possible to remember all of the conferees, the author
hopes he may be forgiven if he should mention some and
forget others. .

Bob Cook was the genial daddy, Paul the patient and
tactful chairman, always able to keep his temper when the

. going got rough. Jac Weinstein, the artisan who fashioned

the rough Ashlar with consumatic skill. Pete Olney, kindly
protagonist of the just, John Gerdes, tower of strength in
his erudition. Jake Lashly, bearing gifts of wisdom, urbane
Ed Sunderland, always thoughtful and serene. Frank Olive,
attentive and possessed of wide experience. Referee Carl
Friebolin and later Fred Kruse, practical Bob Montgomery,
Harry Zalkin, wise in stock brokerage, Reuben Hunt, and
like a ‘comet across the skies Mac, James MacLachlan.
. Many more might be named, but the author will be
laughed at if he uses more adjectives, so he will mention
Colonel Needham and Homer Livingston, bankers; and of
course, who could forget charming Charlie Adams, who has
gone to his rest, and whose brlliant work was such an
inspiration, Carroll Teller, Ben Wham and Luther Swan-
strom, all of them from Chicago and each an authority in
his field. ’

One cannot pass without some special word in memory
of Paul King. He was a diminuitive person with a fine
intellect and charming personality, and to him above all

others must be given the main credit for the accomplish- -

ments achieved. He, of course, held the conference together.
He, the architect, fashioned the structure made out of the
thinking of many men, and to him — the accolade of
history. .

The work of the Conference was to continue through the
years and helped in working out the so called Referees’
Bill, worked out by the office of the Attorney General, and
Hon. Henry P. Chandler, Administrator of the United
States Courts, whereunder the referees in bankruptcy were
brought within the Federal judiciary as permanent courts.
Now, ten years after the passage of the Chandler Act, the
Conference is still active and virile.

Much has been left unsaid. The author would like to
discuss some of his pet theories, but common sense must

however, he would like to make a few suggestions.
The Chandler Act made provisions whereby govern-
mental taxing bodies might comé to an agreement with the

holders of special assessment or district bond issues without
encroaching on sovereign rights, and this gives rise to the
thought that perhaps a feasible way might be worked out
within the concept of an International Law on Arrange-
ments, whereby defaulting nations or their nationals could
clean the slate of repudiated or defaulted debts.. Perhaps
within the frame work of the United Nations such a concept
might be worked out, and what better group than the
National Bankruptcy Conference could be found to explore
the possibilities. Perhaps 2 Code! Perhaps a Court!

Earlier in this article we said we would indicate what in
our opinion was the basic cause of the break in 1929. For
a period of two generations the rapid growth of our economic
frontiers had been facilitated by the use of the long term
credit concept. Bond issues were floated to build railroads,’
utility systems, industrial plant, office buildings, hotels and
apartment houses. These bond issues carried small repay-
ment provisions or none at all, but did carry final maturity
dates. It was through the use of the long term credit con-
cept that we developed our marvelous economic mechanism,
but the method was wrong. A day of reckoning had to
arrive, serial maturities defaulted, even interest payments
went into default, and finally final maturity dates arrived
and refinancing was difficult. As early as 1913 one railroad
refinanced two issues for one hundred million dollars to
mature in 2013, so through the years this collosus of static
debt mounted, and the credit spiral had to reach a peak.
The stock market break was but a manifestation of the
unsound credit structure.

The author believes that plant may come into existence
without the use of bond issues. He believes that the true
justification for plant expansion lies in consumer demand
and not availability of long term ¢redit. It-would seem to
be axiomatic that plant should be built with invested and
not borrowed capital. The priority which the bond issue
enjoyed in earnings and liquidation gave to such securities
the nature of highest grade, of better worth than preferred
or common stocks. But the author postulates a question:
Of two corporations, theoretically identical except for the
nature of their capital structures, which is the stronger —
the one whose plant has been built with borrowed money,
the bond issue, or the one whose plant has been built with
invested capital? The simple answer is that the company
which has no debt is a stronger company than the one
which is heavily laden with debts. Which is then the better
security, the first mortgage lien of the company heavily
laden with debt, or the preferred stock of the company
with no debt? The.question might be debatable, but if we
introduce the character of permanent priority to the pre-
ferred stock, the answer again is simple, for it will be, “Why,
of course, the preferred stock is a better security than the
lien, for the lien may default and all the lienholder will get
after foreclosure or reorganization will be an equity interest
in assets depleted by costs and dirupted going value.”

The author has conceived of and designed a type of
Protected Preferred Stock ahead of which no major issue
of debt may be incurred by writing into the corporate char-
ter and into the terms of the Certificate, the provision that
no senior capital issue, either. bond or stock, superior to
that issue of Protected Preferred Stock then presently
authorized to be issued may ever be issued. To provide
for an expansive system of capital financing, it would be
provided that additional shares of the same character of
the Protected Preferred Stock might be issued at a reason-
able cash discount.

If bankers, both commercial and investment would get
together with the State Insurance Commissioners and view
this subject broadmindedly, they could start a movement
which would grow and permeate our capitalistic system of
free enterprise, so that it would be impregnable to the virus
of totalitarian ideologies. If laber economists took up the
thought and adopted it as a national aim, they would do
much to justify their claim to a share in management.



(4

THE BANKRUPTCY REFORM ACT

HEARINGS

SUBCOMMITTEE ON
IMPROVEMENTS IN JUDICIAL MACHINERY

OF THD

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

NINETY-FOURTH CONGRESS -

FIRST BESSION
ON

S. 235 and S. 236

PART II

APRIL 29, 80; JUNB 4; JULY 81; SEPTEMBER 24, 23; OCTOBER 1, 8, 80;
NOVEMBBER 6, 6, 11, 12, AND 18, 1876

%

U.8. GOVERNHENT PRINTING OFVICE
- WASHINGTON ; 1078

555139~



(4

-

COMMITTBR ON THE JUDICIARY .
JAMBS O. BABTLAND, Mississippl, ORcirman

JOUN L. McCLBLLAN, Arkansas ROMAN L. HRUSKA, Nebraska

PHILIP A, HART, Michigan HIRAM L. FONG, Bawall

EDWARD M. KENNEDY, Massachusetts RUGH 8COTT, Pennsylvatia

BIRCH BAYR, Icdlaow’ STROM THURMOND, South Carolins
QUENTIN N. BURDICE, North Dakota CHARLES McC. MATHIAS, Jx., Marytand

ROBERT C. BYRD, West Virginia WILLIANM L 8COTIT, Virgiula
JOHN V. TUNNEY, Callfornla )
JAMES ABOUREZK, South Dakota

————

SUBCOMMITTEE 0¥ IMPROVEMENTS IN JUDICIAL MAOHINERY
QUENTIN N, BURDICXK, North Dakota, Chairman

JORBN L. McCLELLAN, Arkansas ROMAN L. HRUSKA, Nebraska
PHILIP A. RART, Mickigsn HIGH 8COTT, Pennsylvanta
JAMES ABOUREZK, Bouth Dakote WILLIAY L. 8COTT, Virgicla

WLLIAK P, WxatrHAL, Chsf Counsel
Tuomans 1. Buacus, Neputy Coxnsel
Ronzxr B Friores, Resesrch Director

()



"

i

— CONTENTS

Tuzspay, Arris 28, 1978

Lee, Jos, bankruptey judge, eastern district of Kentueky. . .oeocaaceo.. -
Moﬁer. Arthur, b':tn{r{lpeg;)judgo. southern ?lhtrf&' :g 'l‘"exu.-........-.

Weonzspay, Araun 30, 1975

King, Lawrence, associate dean, New Yark University Law School......
Seligion, Charles, Commission on_the Bankruptcy Laws of the United
States member; attorney, New York, N.Y.......... ccmessssraccene

- Weonssoay, Juse 4, 1975
‘Weintraub, Benjamin, attorney, New York, N.Y..ceeceecauene-n- cemmea
TauRspAY, Jury 31, 1975

Kaufman, Richard, assistant sceretary, Credit Managers Assoclation of
Southera California, accompanied by O. ID. Glaus, Jr., assistant treasurer
of Genesco, Ine, Nashville, Tenn.; and George E. Lawrence, executive
vice president of Dallas Association of Credit Man ment; all appear-
ing on behalf of the National Assoclation of Credit Management.......

TWEDNE8DAY, SEPTEMBER 24, 1075

Grimig, Robert J., Apg'eadng an behalf of the American Bankers Asso-
" eistion, New York, N.Y., accompanied by Jack Gross, attorney, New
York, N.Y.: and Patrick Murphy, attorney, member, American Bankers
Association ‘Task Force on Bankruptoy.ceeeee.. demsonans cememmmcan .
Lee, Rex E., Assistant Attormey QGeneral, Civil Division, Department of
Justice; and Russell Chapin, Chief of the General Clalms Secticn,
Department of Justice. .. ..coceecccccancccaen eececacascmcacances

THURSDAY, SEPTEMBER 25, 1975

Patchan, Joseph, attorney, Cleveland, Ohlo..cevecccacaceccacacnaas aew
Silherfeld, Eli, general counsel of the National Commercial Finance Con-
fennm‘aolnc., New York, N.Y., accompanied by Carroll Moore, -
man, Committee on Legislation, Naticnal Commercial Finance Con-

ference, Inc.c-... - .- caa
WebNzsDATY, OcTORER 1, 1075

Levit, Louis, Commercial Law League of America, Chlcaﬂ:, 1; ae-
companied by Wilbur Siberman, president, Commercial Low Leaguo
of Ameri ingham, Ala., and Sanford A. llarria, past president,

Commercial Law League of Ame; Boltlinore, Md_. .. ... ...
Creel, L. E,, attorncy representing the Dallas Bar .\ssocialion, Dallas, Tex.

WepNEsDAY, OcToBER 8, 1076

Rice, Claude L., attorney, Kansas City, Kans., chairman of the Legisla-
tive Committee for the National Association of Chapter XIII Trustoes;
accompanled by Sam Plowden, Atlanta, Ga., past president of the
National ation of Chaptor XIII Trustecs, and Andrew Leoni,
attorney, Los Angeles, Calif........_ Ceememmeccecceessesasceessnce

un

357

370

427

453

476

493

579



LA

w

Taunsoay, Ooronexn 80, 19075

Creodon, John, vice president and Euﬂ counsel of Metropolitan Life
Co., representing erican Life Insurance Association,
accompanied IﬂfJosaph Simpeon, vice president and fnvestment counset,
Moetropolitan Life Insurance Co., New York, N.Y....... cmevenamrvan
Butler, John, president, Municipal issuers Insuracce Corp., accompanied
b; ﬁamﬁ’all. attorney, Nebr....... vesemvaconnaceacanne .
Smiﬁmhmk, senior vice preesident, Transportation Assoclation of

vernecccae eswevsawe CeevevcsversrveCr TRt RsATEARNesBRAETETR

Weownespar, Novzuses 5, 1976

Loomis, Phillp A., Jr.,, Commissioner, Securities and Exchange Com-
missfon; aceompaniul by Aaron IAJ;’, Director of the tiea and
Exchange Commission, Division te Regulation; Grant
QGuthrie, Associate Director of the Divislon of Corporate Regulation;
Paul Gonson, Associate General Counsel...ccececreccccancecncnannn

Tuunspay, Novsuner 6, 1978

Crampton, Scott P., Asslstant Attorney General, Tax Division, Depart-
ment of Justice, accompanied by Karl Schmeldter, attorney, Appellate
Section, Tax Division; James Dewey O'Brien, Actin ty Asaistant
Attorney Genctal, Tax Division; John J, McCarthy, Chief, General
!.it&uﬁon Section, Tax Division; and Mildred L. 'Beidman, Chief,
Review Seotien, Tax Division. oo oo secmens

Alexander, Donald C., Commissioner, Internal Revenue Service........

Plum W’lmam T., attorney, Washington, D. :

DoNnne S:umel . M., professor, Syracuse University College of Law,

oW YOrK.ccecececncannan acsrsmsasaceareranaacs aercscecmscns ..

Tuxrspay, NovENEER 1], 1975

G%h, Marjorie, associate professor of law, State Unlvenit{ngt New York,
uffalo, N.Y. former research associate, Brookings titution, ac-
companied by David Stanley, senior fellow, Brookings Institution; and

Gerald R. Jantscher, senfor fellow, Brookings Institution.....c...... -
:lfht, Berkeley, Chief, Division of Bankruptoy, Admioistrative Office
" of the United States Courts...onen--. cecccecacans

WepnespaY, Noveusen ‘12, 1976
Conrad K, bankry udge, Ban Maine; and Joe Lee, bank-
o ‘Easgern Distriot ol Keatusk; ‘

ruptey gldge. ot ODUCKY oo ccnce e canans
Tricater, George, attorney, Los Angeles, Calif., representing the National
Bauokruptoy Conferenctovceceecceren-- JES revernecsvesvascenscas

Toespay, Novexszs 18, 1976

Countryman, Vern, professor, Harvard Law School, Cambridge, Mass.,
representing the Nationat ﬂankmpwy Conference. oo vameecaeaao ..o
King, Lawrence, associate dean, New York School of Law, representing
the National ﬁankruptcy Conferentteceecccaceeecocncccacacuareanen
Smith, Gerald K., attorney, Phoenix, Ariz,, National Bankruptcy Con-

ference member......... [ . cecmane ecmencccncs -
ALPHABETICAL LISTING

Alexander, Donald C., commissioner, Internal Revenue Serviee. oo

Butler, John, prmidenll Municipal Issuers Insurance Corp_oooccaean...
Chspin, Russell, Chiel of the General Ciaims SBection, Department of

tio -
Countryman, Vemn, professor, Harvard Law School, representing the
National Bankruptey Conference. - oc.oeceococeccccccncrcnnscaanan
Crampton, Scott P., tant Attorney General, Tax Division, Depart-
ment of Justice...carceannne ceemee S cmmsonnzo vecsvaaccsss
Creedon, John, vice president and general! counsel, Metropolitan Life
Insurance Co., representing the American Life Insurance Association....

604

707

781
799
849

870
807

920
956

981
988
030

789
084

476
981
781
627

)



B

g

%

\

P
111, attorney, represonting Dallas Bar Association...... eeee 5863
nna K ban ptc¥ judge Bangor Maine. ... oececene.. conees 020
Donne.lly, M., profcssor, racuse Ui niversity Collegaof Law.... 849
rle. moclate mor of law, Btate Uuivmlty of New York;
o e
e 4J., J7. Gen: nc., n &
tional Association of Credit M. D et o7
Grlmis. Robert J., appearing on of tho American Bankers Associa- b
Grou. Jack, atwrney repreaentlna the American Bankers Association...... 456
Harria A.jtm eroial Law League of Americs.... 533
Jantsciwr, Gamld .uenlorfe!low. Broo) Institution..aeeceeecaan...
Kaulmm. Richard, assis uu%’ t Managers Association....
g, Lawrence, moelatedean, New York Univemity Law School
Lee, Joe, bankruptcy judge, Eastern District of Kentuokyeeezeeves oooon 341,
;i Rex E., asslstant attorncy geneml, Civil Division, Department of po
Leo:ilt Audmw, attomey, representing National Association of Clmpm 579
Louh, Commercu\l Law Leg, c%u ........................ - 533
Levy, aroa&iirector Division of rporate Regulation, Securities and 207
IIIRSION. . ¢« < coecenccceameancozenereccommersrareen
Loomls, Pglllp A, Jdr, commissfoner, becurities and Exchange Commission. 707
Mouer. Arthur, bankrupwy udge, Sonthern District of TeXA%z + e s ennenns 344
Carrcf. ch tman, ommitice on Legislation, National Commer-
cial inance Conforence InC....ccocecniecceaccaccacccanemnacaccara 508
Murph_\ Patrick ttomey, member American Bankers Association
k Force on BANKFUPICY - oo e oeereeroconmmnecnceconnemmenonmmmes 455
Patchman. Joseph, attomev, Clevelaud, ORio oot 493
Pelt, Haven, attorney, Omaha, Nobt. oo oveeeeecancocravesscacecasans 684
Plowden, Sam, past presndant, Nauoual Association of Chapter )-III 570
Plumb, Willium T., attorncy, Washington, D.C.... 799
Riee, Claude L., chal rman,) Legisla tice domxnlttee. ,
0f Chapter XTTI TrUStees. . ceemecencseesacenscanaeeoecosroessnca- 579
Sellgwon. Charles, Commission on the Ba.nkmpuy Laws of the United e
Sllberfcld Eli, general counsel, National Commercial Finance Conferenco 508
Sllberman, W:lbur. greudent,. Commercial Law League of Americs........ 533
Simpson. Joseph, vice president and investmment counsel, Metropolitan
Insurance C% representing the Ameriean Life Insurance Association.. 627
8mith, Frank, senior vice president, Tra nsx:lrtmlon Associntion of America. 694
Smith, Gerald K., attornoy, Phoenix, Aris, member, Nm.ionnl Bonk-
ruptey Conference. .. cocceeccarcccncrcacarenccccncnanenanncans .- 990
Sta ey, Dnvid scnior fellow, Brookings Institution. .o cccceecoccoanna 870
Trg:t?r, George. attorney, Los Angeles, representing National Bankruptoy 056
ETeNCe. « e ececccccmccceec-cacotecassaavmcaame vomeseanacesaca
Weintraub, Benjamin, attorney, New York, N Yoo ceecaeccecercaaanas 389
anm Bl.‘rkelcy. Chi f Division of Baokruptoy, Administrative  Office of 867

the UL ceccccccococnonccanctcorsoperrnanssncrconcences




”n

(%)

‘Thers is a.suggested change for seotions 7-811 and 7-314, which are,
y by .way ofange cation and do not performwany s:l:-

:E‘?ﬂ'fﬁ‘iy‘f""’“" Y 00 Junk gns cocan 2%15; beyoad ohspl V1L

there is smched to raporb of the National nference
on suﬁeated statutory revxs:ons, a final page which deals with chapter

’f‘he Nahon:l' Bankrupw Conference sn:igesta that railroad
X gnder ch:pter IX, be w:’tlgn a jurisdiction of btlll:le
court and not, as is proj e Commission’s
mthe ﬁ‘g’dmt.ncteour ' proposec >y
Aceordmgly, that 555: of eha National Bankruptcy Conference
reortmcateswba anges emademchaperXto
t the change in the unsdxcnon to handle the chapter IX casss.
No substantive changes have been suggested es yet for chapter IX,
The National Bankruptcy Conference, as a matter of fact, have not
yet had a chance to consider the substantive matters in cimpter IX
the Commission's proposal,
Thank you very much.
Senator anmcx. Thank you very much,
Again, I want to thenk you for this contribution, and the provious
ones that you have made to this committee.

Mr, Smu

STATEMENT 0¥ GERRY SMITH, PRACTICING ATTORNEY,
PHOENIX, ARIZ

Mr. Surra, Mr. Chairman, I want to first say that I very much

ap iate the opportunity to be here this morning. Since I have

mitted a written statement, I hopa to keep. mly remarks short so

thab we can have some time for xuesuons, particularly in lxght of the
fact that we have Dean King and Professor Countryman here

Dean Iﬁmu will recall, is the one who essentially did the work
for the on_as far as the basic suggestion that chapters X
and XI and also XII be consclidated into one chapter for bilita-
g;)u :‘{t:usmesses So I hops we will have time to get some of his

oy,

I, primarily, want to address myself to the question of whether
there i3 & need and is it demrable to consolidate chapter XI and
chapter X. I strongly believe that it is important that we consolidate
the existing chapters. There is an area of confusion and uncertainty
to ehedl%outulmer as to which chapter should be applicable; there
is no

The Supreme Court has tussled with this problem and has not
bee.n able to %xe a dmdmg line, and indeed says that it depends upon

the particular case as to whether it should
bemohameIorcha terX.

Well, you reslly should not have to decide that by process of
lmganon You should be before the court, or \\hatever stwctnre is
decided on, in order to have a business rchabilitation go forward, These
should be no need to litigate as to whether you are under the proper
chapter. You should have the relief—whatever it is—dgsired, and ycu
should be there and you should proceed with it.
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Now the rgal issue is not which chepter is involved. The real issues
are who cantrols the proceeding and who geta the fruits of the recrga-~
nization if it is successful. ‘

‘Under chapter XI today, the debtor controls the procetgding; o

the debtor can propose a plan; only the debtor can initiate the =

ing. Obviously, if you are a debtor, regardless of your past misconduct
or the reasons why Eu are in the financial atraita, you would want to
be under chapter XI. Indeed, many financial institutions insist on
chapter XI because they have a cloge relationship with the debtor, and
they are comfortable because they can control the proceeding through
the continued lifeblood of that business, the ne financing,

Now, back in the thirties when the report of the Protective Com-~
mittee study by the Securities and Exchange Commission concluded
that there was a need for additional protections in reorganizations,
those protections were drafted into chapter X, and unfortunately it
became & fairly complex chapter. And that is another reason why
Jawyers and businessmen want nothing to do with chspter X; it 18
cumbersome, it is difficult,

But there Is another reason also, and that is that debt must be taken
care of before anything can go to stockholders. So obviously, the
owners of an insolvent corporation are not going to precipitate a
chapter t.i% since the result would be to wipe out their interest in the
corporation.

there are built-in reasons why businesses and businessmen do not
utilize chapter X, and the protections that were drafted into chapter X
have not available. Chapter X is the dominant reorganization
vehicle today, and it will continue to be so. Now the Commission felt
that thers was still a need to protect the unsophisticated, the awners of
widely held debt involved in many business rehabilitations. And it felt
that the protecting should be available, if needed, in any given situa-
tion. And therefors, it recommended that we do away with the dichot-
omy between the ci:apters and have the protections there if they are

needed

The Commission also realized that we had to accommodate easy
economical rehabilitations. Let us say we have a small businessman
who has a cash flow problem. He does not need a major reorganization;
this businessman needs some time within which to utilize his resources
that are available to get the cash flow up again. You must preserve the
expeditious and economical type of reoiganization, and that is one of
the reasons I appreciate the opportunity to speak this morning because

I feel that what the Commission has done does preserve that,
ere have been concerns raised, for example, by the Commercial
Bankruptoey Committes of the American Bar Association. And in my
repares remarks, I have addressed myself to those concerns. And
believe that with only a few minor changes, if indeed the Congress
believes that such changes are appropriate, ehapter VII can meet the
requests of the American Bar Association’s Commercial Bankruptcy
Committes. I do not see that there are any major problems here.
Senator Burbick. Does your statement have the language of those?
Mr. Sarrr. Yey, it does, I do not want to touch on them to any
great detail, except to point out a few examples, In the area of who

anages the business during the chapter procee the Cominission
cl)nreated a presumption, if yo% will recgll, tl?at if t%'ivas $1 million or

* 58-807=~70~euq3
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more in debt, and 300 security holders, there should be a change of
m&rn:gemant. .
has concerned many. The National Bankruptey Conference,

for example, is concerned and concluded that there should not be a

presumption, that this should be left to the discretion of the court.
And , this ja something that is easily remedied. We do not need

: again )
to have a separate chapter XI and a separate chapter X to sccom-

modate that result. It is something that we can address in ons chapter;
there is no reason to have the eomglan‘ty that we have today.

Another matter of concern is whethar there can be solicitation of
acceptances of & plan under chapter VII, Today you may have a
troubled business that triés to work something out with its creditors
outside of a bankruptoy case. And you may have moat of the creditors
willing to go along, but you have sonte recalcitrant creditors. So you
have to fils & chapter XI; you alread havoyoﬂrphnsﬁeedtob
the neea.ssag majority. There should be no great delay in havi th:{
wct;m%lmh . Today you can use the acceptancea you pr:%ualy
received, .

The Commission did not intend in any way, where you are not af-
fecting lgub!icsly held securities, to say that you cannot use such accept~
ances. Now this is simply a drafting point, and I have touched on it
in my memorandum, It is an area where the Commission did not intend
to disturb t&:ﬂ existing law on that point, and any question can be

eared up easily. '

I think perhaps the most important change procedurally is that
there be the ability on the m%credim toﬁfopluu.Egmifwe
end up with a chapter XI, s%ter X ap%!roach. it is extremely impor-
tant that creditors have the ability to file a plan because otherwise
creditors really have no alternative. They can either force s liquidation
or attempt to convert to chapter X, and that is not what they want.
They want an expeditious reorganization, but they also want a say
in what happens, and they do not want to have to coerce better
provisions of the plan by threatening-disaster—that is, liquidation or
a chapter X which delays the rehabilitation of the business.

So, ess of what Con does, in my opinion it is extremely
important that there be the ability on the part of creditors to suggest
what the terms of the plan should bs. Thank you.

Ssnator Burbick. In .both X and XI?

Mr. Suirn, Yes, .
Mr. King. If I may respond to that for one second, Mr. Chairman.
The National Bankruptey Conference izes also that that is a
proper provision as contained in chapter VII but fesls that for a period
of time, at least in a oha&&:r X1 type case, that the debtor have the
exclusive right to file & plan. But that after time limitation, creditors

may also propose a plan. . )

Mr, Surra. There was a similar sugﬁuon, Mr. Chairman, by the
American Bar Association committes that is dealing with this, and I
really have no problem with the idéa. 1t still gives the creditors a
visb?; alternative, short of forcing a liquidation or a chapter X,
Let's give the debtor a pericd of time. I have no problem with that.

Senator Burbicx. Do you gentlemen agree on that period?

Mr. Surra. The American Bar Association committee has suggested
there be a 90-day period within which a plan can be filed, and 60 days
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thereafter within which to obtsin confirmation. I have no objection

ith that period of time,
mMr. ima.' Th: pe:;;:d fixed by the National Bankru Con-

farence—obviously, any period that would be fixed is purely arbitrary,
anyway—is vex'y"{;in'dl{rlmh:l that. Itls a of 85 d 4 alt.er.{h?e
first date set for the fimt meeting of creditors, which can bs a period,
therefore, of something like 60 or 70 days after the filing of 8 petition.
So, that is very similar. But I think that is just the mechanics, really,
that anybody is talking about. Any period that would be fixed, 1
suggest, would be purelha.rbnt_rqy anyway. :

tor Buspgck. J know it is mechanics, but we have to put a
figure down in the bill,

Mr. Kino. Well, there is a su%ﬁon specifically mede by the
National Bankruptcy Conference in the report that you have.

Mr. CountrYMAN, One advantage, Mr. Chairman, to the National
Bankruptoy Conference’s proposals is that they are all picely drafted
as amendmenta to the bill. .

Senator Burpick. The staff now has some questions.

Mr. Burauxt. Now, this question—or any question that is asked—
would be to any one of the three of you who wxzh 63 to answer, alzhoufh
it does deal specifically with the comments made by Gerry Smith, In
prior hearings, we have had witnesses testify that the objectives of
chapters X and XTI are quite different; that chapter X.is designed to
permit the restructuring of corporations affecting the secured creditors,
equity sacun":iaholdem. unseoured creditors, whereas chaptér. X1 was
intended to rehabilitate a debtor through the modification or extension
of his unsecured debt. '

Now, is this statement basically accurate?

Mr. Swurn, I think it basically is acourate. Onginallg, chapter XI
was prepared and introduced at the request of the National ia-
tion of Credit Managers, and those invelved ware primarily con-
corned with extensions iand modification of trade debt. And it was
anticipated that relatively small businesses, in the sense of the dollar
magnitude and the number of creditors, would utiliza chapter XI,
It was sort of a forced, common-law type of extension or composition,
because a mejority could force all creditors to go along. You could
nnt do this under State law. You had to have a creditor’s consent,
or you could not achieve this. It was a quick and expeditious method
of dealing with small businesses, But it has grown over the to
the point that it is utilized for the largest businesses imaginable.

Dean King can comment on the use in the large business context.
But I think that chepter XI basically was anticipated for the small
business, and it has grown all out of proportion. And there are no
protections available in that cha&t:r._

Mr. Bureuy. Would anyone else like to respond?

Mr. Kina. I think Mr. Smith is right; that was the original concept
of chapter XI. In recent years, however, that original concept has
been eroded. There is no question but that chapter XI is being used
by large companies with millions, even billions, now, in dollars in-
debt, with many securityholders—both equity and debt security-
holders—in the public area. What is h?ﬂmug, really, is that it is
the type of relief that is necessary which will often control the decision
a3 to what chapter may be utilized, rather than the size of the

company.

/
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Mr. CountrYuaN. Could I say a word, Mr. Burgum? I do not
believe—] think there has been one witness before this committes
who made that ment to you as & reason for preserving two
separate chapters. I do not beheve it is a reason for preserving two
separate chapters, as Mr. Smith explained. The proposed chapter

is designed to handle both types of cases.

Now, the Commercial Bankruptcy Committes of the American
Bar Association looked very closeiy into this question, and it had on
it almost all of the Jawyers whose practice deals with thess sorts of
cases, And thg;h :m;mtttee came to the ﬁontcleusi&n 3:1:16 tlu;l (","%la-
mission was rj 1| a single ¢ r wit h
different types of situa.&nsp.ogz you do not :& in the first place, into
the mess that Mr, Smith mentioned of where do you file, lgau do not
have a lot of litigation about whether you have filed in the proper

place.
The proposed chapter VII is designed to get under chapter VII
and ﬂlg'l as you wo’;k out the case, you dgc‘ide whether%his is a

. chapter XI type. And if it iségou t::r%andle it in proposed chaptar VII,

or you ean decide this is a an type. And if it is, you can handle

that in proposed chapter VII. And I respectfully submit, Mr. Burgum,

that the g:eosle who are opposing this idea at this point are simply

wple who do not want to change their method of practicing law.

: eiv; are used to the separate chapters, and they do not want anything
o change. , . . .

Justdgs I some};aes.fee"lh hast that thtgo cczmtgutt;:al and its tlfi:r.
responding committee in the House, are about to repeal every:

1 know &out bankruptcy lew, that startles me a little bit, t.oog
But that is not a reason for not doing it. :

Mr. Bureux. Now, the Commission had concluded, before it
combined chapter VII in the process of its deliberation, that neither
chapter X nor chapter XI is precisely suited. to the needs that arise
out of many common business situations; that neither one gives you
the total flexibility that you need. However, we have had one witness
state, and others imply, that in the some 356 years that we have had
chapters X and XI, that they are not aware of an insolvent debtor
who could not obtain the necessary and adequate relief under chap-
ter X or XI. And one stated specifically that nor has he seen any
documentation of any such case where the debtor could not obtain
relief, either under chapter X or chapter XI. .

Now, the question which I would like to have you address your-
relves to is, did you know of such a situation, or did you envision such
a situation?

Mr. Surra. Let me take a stab at that one. It scems clear to me
that where you need to do something, as far as the equity interests,
you are m§ to have to do something in addition to filing a
chapter XI. You may have to have, at the same time, a procedure
going whereby, either pursuant to the State corporation code, or
some other vehicle, you can deal with the equity interests.

It is cloar that chapter XI does not gllow a plan to affect the equity
interests. So, ‘you are going to need some other vehicle that you
utilize at the same time. Similarly, you cannot—at least in the plan—
affect secured creditors. So if you have widely-held secured debt,
chapter XI is not going to be the vehicle that you need to deal with
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that. You are just going to have to do something else. You are goi
to have to &ay it off, or you are going to havehtl:gconﬁnue to meegf.otl.?zg
t'etlm:i of those obligations. Chapter XI will not deal with those
situations, - .

Chapter X will ellow you to reorganize corporations. But it does not
deal with L)artnemhips and it does not deal with individuals. So, to
say that chapter X will accomodate any business is absolutely non-
gense. I:i will not. It can only, as it is presently drafted, eccommedate
corporations.

, I do not agree with the basic point. But I agres that any major
corporate business can get adequate relief under chapter X, The
g{m lem is that the debtor is not going to control the proceeding in

, and the debtor—the ownership interests—may not retain any
interest in X, So there is, naturally, a reason why people shift over to
chapter XI and utilize it to whatever extent they need to; wrap it,
play with it, use other proceedings in order to huve a reorganization
that they control and are going to end up with some of the fruits of
the reorganization pie. .

Mr. Kina. I would like to add two things to that statement, One is
that, just within the last couple of days, I received an inquiry on the
telephone by a knowledgeable attorney in New York as to whether
the particular debtor there involved could use chapter XII. This was
a situation that involved real estate. They wanted to be able to use
chapter XII. However, I 'had to tell them that that was impossible,
because it was & orate debtor; and because it was a corporate
debor, and chapter X1I was not avnilable, and that the major problem
was with regard to liens, because the only available relief would be
under chapter X,

Chapter X was not suited for their purposes. So that now, they are
stewing around, w to figure out some way of getting the relief
that is necessary. at 18 one situation.

Now, the other responss to the question, I think, is that it is a non-
question. It really is not directed to the basic issues. A lot of the testi-
mosy, I fear, that has been presented to this subcommittes does not
go to the very reasons why the consolidation of the chapters was
originally proposed. It was not simply for the pmse of taking three
«hapters and putting them together into one. b originally insti-
gated it was to look at the present operations of the chapters, and to

‘see whother there are any defects in them which could be cured. And

that is what led to a consclidation idea,

For example, one of the problems in chapter XI today is that it can
be instituted only by the voluntary petition of the debtor. Con-
comitant with that is the problem that a plan under chapter XI toda;
can be proposed only by the debtor. Therefore, the creditors are left
to the whims und desires of the debtor. They have little or no.control.
“They cannot tell the debtor when to file.

ow, what happens too often in these cases is that the debtor files
too late. When there is a real money problem, it will file on & Thurdsay,
when a payroll has to be met on & Friday. 1t creditors had some 8ay,
if creditors were able to file an involuntary chapter XI, it is quite
possible that they would do 8o at a more meaningful time, sometime
oarlier in the period of inanciel difficulties of that pamcu‘a.r debtor.

()
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Secondly, when the debtor has the only opportunity to file a plan,
that; means essentially that the creditors,}l’n x!:ll;mr case);, are ve'xl: the
plan on a take-it-or-leave-it basis. Their only leverage is to say, **We will
not take this plan; therefore, we will permit you to go into liquidation.”
Now, that certainly may well not ba in the bast intarest of tha creditors,
becauss the plan of the debtor will probably provide for some payment
that will be & little bit more than what they would get in liqdi&ation.

On the other hand, the creditors may well feel that the debtor can

fiord to pay even more than is being proposed in the plan, But they
have little say, and little leverage, to control the provisions of the
plan. Thorefore, one of the isaues i3, should creditors be able to file an

. mvoluntary petition? Another jssue: should creditors be able to file a
plan? A third problem is that teday, in so many cases, there is a lot of
secured debt.

(" Evén though the plan cannot deal in chapter XI with secured debt,
ananglements are made outside of the plan to deal with the secured
debt. It would be a more forthright and honest approach to permit
a plan to deal directly with secured debt when necessary. So that is
another proposal that is made in present chapter VII.

A third has to do_with the appaintment of a trustee, One of the
problems in chepter X is that it is mandated by the statute in every
case to appoint a disinterested trustee. This means a change of man-
agement. It means problems with trade creditors in particular, and
also with bank creditors. You do not know whether you are going to-
get somebody familiar with the business, and that leads to the result,
in 80 many cases, of filing an XI where perhaps an X would be a more
appropriata proceeding, ’ -

hapter VII would eliminate the mandatory nature of the appoint-
ment of a trustes, and hopefully make & present chapter X somewhat
less complex. Now, if all of these issues are responded to in the way
that T have suggested, then that leads to the conclusion, essentially,
that the chapters should be consolidated, because there is no longer
any real reason for keeping them separate. So that, really, attention
has to be focused on the underlying issues rather than the Basic

- concept of consolidation. .

Mr. CountrYMAN. Mr. Burgum, I would just like to add that I
think the Commission’s pro chapter VI1, il adopted, would
finally get around to doing what Congress tried to do in 1938, when
thev tried to replace the old equity receivership, where there was no
judicial scrutiny, really, of the contents of the plan, with the iutlicially
supervised reorganization. As both Mr. Smith and Dean King have
explained, the use of chapter XI todey has grown wav beyond what
was ever contemplated. We see large outfits like W. T. Grant in
chapter XI, and that was never even contemplated in 1938; and as
they have both explairied, since the plan can only deal with the un-
secured debt, if it is necessary to deal with secured debt or with stock,
that is done by an informal arrangment outside of the plan, which
really never comes under court scrutiny.

And, t.haft txlnl)ay ex;ilainhwhy ti:e Brooll:mg:h Reg:r&;ound that m
one=third of the people who went through a chapter XI reorganiza
survived it. Bacap::e the court was not able to take a look at all the
commitments that were made to raise the money to keep going,
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The great virtue of the Commission’s chapter VII ia that it would
bring all aspeocts of the plan in a chapter XI typé case before the court
for examination, It determines whether the entire package is feasible.
Under present chapter X1, the court only looks at what you are doin
ith the upseoured deb. 1 think that is s big sdvantags of proposed
cha; ;

r. Kina. I could add one more comment with respect to the dis-
advantage of having the separate chapters which comes up quite
often today. I have ssen this in ntlieown experience. ‘That is, the
attorney who is being consulted by the debtor oftentimes has a very,
very difficult decision to make at the outset: whether to flle a petition
in chapter XI or in chapter X. That decision itself can take many,
many hours in reviewing everything, discussion, and in just trying to
make up your mind. o .

Now, even after that—after it is decided to file a chapter XI

etition—it is done with a certain feeling of insecurity. You never
ow at what stage ih that procesding somebody over whom you
have absolutely no control may file & motion to convert the case
from XI to X. That can come early, it can come late, and it can in
effect destroy the whole &r::ee 1 frankly think it should be un-
necessary to have to go ugh the original decisionmaking process,
and then also have to worry about a possible conversion later on in
the proceeding.

Mr, Burgum. All right. '
From your answegf I take it that it is quite gossible. under the

Ppro] chapter VII, to restructure a corporate debtor, taking care
of the interest of the steokholders, the secured and unsecured itors,
the same as you could under chepter X now, if that is what the situa-
tion called for.

Mr. Kwa, That is correct. .

Mr. Burguy. And the same would be true if you had a small
debtor dealing mainly with unsecured debt, which would now man-
date e chapter XI s ing. Under the t chapter VII, you
could still have an identical proceeding to the chapter XI today.

Mr. Kina. That is absolutely correct. )

Mr. Buraum. Then, I think it would also be true that the area
that we are interested in ourselves is a urified chapter VII, for that
debtor who exists in between the two ideals; who is the debtor that

rings together the problems that would come under chapter X and
X1, and cannot be solved today. Is that statement correct?
Mr. CounTRYMAN. Yes, it ia, ]

Mr. Surrn. Yes. .
Mr. Buraum. Now, a witness made a statement to this committee

several months ago to the effect—and this is a direct quote—'Qur
economy is dependent upon flexible bankruptey laws which can give

insolvent debtors an opportunity to survive with the aid of creditor
chapter

support.” The inference from the record is that a dproposed
would deprive the debtor of this flexibility and ereditor support
Would you anress yourself to this remark? Is it basically true, and
if it is inaccurate, then how is it inaccurate?
Mr. Smrrr. Well, I am not so sure I agree that thers must be a
bankruptcy chapter allowing reorgdnizations under the Bankruptcy
Act in order for our economy to contiius functioning in-a somewhat
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comparable manner to what we anticipate and expeot. I just do not
beljeve that, I do not think that reorgan%zations ara all thatjimportant,
frankly, as far as the economy of the United States is concerned.

Aa far as the inference that somehow we are  to make it im-
possible to have business reorganizations in a reasonable, expeditious,
sensible manner, I totally ‘with that. I think that what we
have accomplished hers is to te much of the litigation, change
the guidelines as far as who has a say in what creditors are to get—
and they are really the ones who own the business that is insolvent—
and we have accommodated everything in one chapter thereby avoid-

useless litigation over which chapter should control.

Mr. Burouy. Then, would the inference not be that the flexibility
which we are talking about would be more readily available or in-
he:le% 1;1 the combined chapter VII than it would in a separate X
an

Mr. Ssita, Yes, .

Mr. Kivg, That would be my response. I think there is much
greater flexibility encompassed by proposed chapter VII than under
the present law.

Ar, Buraum. Is it possible that this type of view might stem from
& misimpression that the proposed chapter VII is really only chapter X
redressed, without the flexibility of the chapter XI? '

Mr. King. I think that is possible. I think thab it is possible that
the view does come from a basic misreading or misconception of
what is intended by chapter VII, and that is one of the reasons why
the National Bankruptcy Conference has proposed some of these
drafting changes. As far as T am concerned personally, most of these
changes are not necessary to accomplish that purpose; that is, the
provisions are there anyway. These changes just clarily and make
more apparent that this is exactly what was intonded.

Mr. Burauvas. The last witness that testified prior to your appear-
ance on chapter VII was Mr. Creel from Dallas, Tex., representing
the Dallas Bar Association. And to the knowledge of this committes,
he was the first witness who made the statement that, while you
could do everything under chapter VII that you could do under & X'
and XI, plus some more probably, his concern was that the non-
expert practitioner would have a hard time digging it out; he found
readily where vou could have a straight X or a straight XI under
the present VII, or a combination, but he felt that the way the
chapter was laid out is confusing. . ) .

But, that was the first witness that this committee had that did
not contend that—or seem to implv that—the new chapter VII was
really a chapter X, and thus we had lost XI somewhere in the process.
That is the reason we have asked this question about the possible
confusion. Mr. Countryman? .

Mr. CountrYmAN. The Commercial Bankruptcy Commitiee of the
ABA addressed itself to this specific question. It is a large committes,
and it started out with a number of members opposed to chn;;:‘er VII,
basically from the viewpoint that you have expressed: that what they
have done here is given us a X and forgotten about XI. So that large
group sat down and worked its way through the entire chapter, to
see if they could accommodate within the confines of chapter VII the
gort of case they are now used to running through chapter XI. They
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ended"ip, with one dissénting vote, concluding that they could do

and more under the proposed chapter VII than they could

everything
n;s:{lo under chapter XI. .
And, go far as the nonexpert practitioner having difficulty with
chapter VII, ho should not have a8 much difRculty with chapter
VII as he now has with trying to out whether he belongs. in
XI or X, for the reasons Dean Kins a3 given you: That is one that
will bafile the rt practitioner to g. . .o
Mr. Burgua. The problem with X and XI that arises from the
ability of the creditor to move to have an XI transferred to X has.

been mentioned.

o significant loss of time or any om problems that. -

Is
arise from the transfer of particularly latent p: gs?

Mr. Smith,

Mr. Swith, Yes, this can be a serious problem. One famous case
is the Canandaigua case that arose in the second circuit. There the
chapter XI caso had progressed to tlé%oint. of confirmation vf a'plan.
acceptable to the tors, but the sought to have the usa con-
verted to chapter X, and even though the second circuit felt that it
was probably the wrong thmg to do, it felt constrained to go ahead
and rule that the case should be converted to chapter X. Yes; the
attehxi:ptv to transfer can occur late in the game and it can create real

roblems,

P Now, the point has been made by some that conversion does not
oceur all that often, maybe only s fow hundred cases out of all the
reorganizations that are pending. Well, even if there are only a few,
two, three, or four, that is too many. And it can present problems in
a given reorganization if there is litigation over which chapter is
applicable and it may not be resolved until it goos all the way, for
example in Canandaigua, to the court of appeals and that is geing to-
del;iv reorganization for a considerable pertod.

r. KiNe. One of the problems is that, well, as Mr. Smith has
mentioned, there have been occasions when a motion to convert has
been made on the eve of confirmation of a plan. After the plan has
been worked out with the creditors’ committee, after it has been
proposed;, and after it has been accepted by the creditors but just.
prior to confirmation, .

So that is one problem. Another problem is a very practical one.
If there is the possibility of moving to convert a case from XI to X,
you have a certain amount of uncertainty; in an operating case, one-
of the problems is %o have the trade continue to ship merchandise,.

for example.
There is a psychological effect on_the possibility of somebody

moving to convert a case from XI to X. The trade may feel that if
that mey happen, it just does not want to continue shipping. And
that can create some very, very practical goblems. ‘

For example, in the W. T. Grant case at the informal meeﬁm that
was held shortly after the filing of the patition in the grand ballroom

of tha Americana Hotel in New York City, thers were close to 2,000

creditors in the audience. ) ]

The representation was fvan or representations were given as
to why X1 was chosen over And there was an overwhelming response
on the part of creditors favorable toward chapter XI. But you could
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feal a concern am m:gthebodythatanyhmuthaemcouldm-

ceivably be conv.
Asa msf.ter of fact, an attorney who had at that time made & motion

%o convert, but had the motion dismissed on jurisdiotional

noted during dua that he | th 3
he was not at .u?vm h':ntedw” g’i}anauf %“ or ousion,
oot ovm in bemg able to

S0, it does have a certain psy: og:cd
continue the operation of a busmess in chapter

r 'f}ommmlm I have nuthing to n& to what has been said
on tha!

Mr, Buraum. Well, at this time we have no furthar queahoua
axcept to sum u thetas timony in a ex‘
testimony of all ou this mormng 1) you feel that 8 nmﬂed

chaptar as pro mmission with the amendments
pNa.honal gmhu Conference would be a more

u:g“ tool%r the a;.;ihalliil!ihum of l:ginm debtors than the present

Is that aubatantial]y correct?
Mr. Surre. Yes,

Mr. Countryman. Yes.

Mr. Kina. Yes.

Mr. Buraun. Ob, we do have one more question.

Sectson 7—314 of the Commission’s draft states that the provisions,

of any reqmm;g registration of securitiea or registration, or

mﬁ of issuers of securities shall not apply, not only to issuance
of certificates in_the course of bankruptcy proceedings, but also to
any transaotion in any secunty issue, pursnant to such proceedings

with certain limited exceptions.
The SEC testimony before the subeommmea felt that this would

create a perpetual exemption from the securities laws for securities
whmh happened to have orlgma.lly issued in & transaotion on the

ankruptcy laws.
Tlxery can see no }ushﬁcauon whatsoaver for allowing a publxdgi

held company to enjoy a perpetual exemption from the continu
disclosure and inveatlgatxve l‘ﬁ:I:'olaectmn scheme embodied in the
Securities and nply because that company has” gone
through banlmnptey or reorgamzm
Would you comment on this section and the SEC's reaction tn xt?
Mr, Countayuan. I can comment, I would be glad to, Mr. B:
gum, but I cannot comment on thie behalf of the National Bankru ga
Conference, because we have not addressed &hst. pomt. yeot. We
been waiting for the SEC to formulate ita
I will say that personally speaking, for mysel{, I have beon
very concerned about the same thing and I agree with the SEC’s

sition.
poAt. our next meeting with the Nag?lxlml Bankruptoy Conference at

the end of January, the Conference dress that. point. But none
of us can speak for the Conference on that right n

Mr. King. I think that is right. I would endorse what Professor
Coun an just said,

Mr. Surra. I might be able to add something bo that. I do not
believe that the Commission intended to in any override the
provisions of the Securities Act as far as what de tor had to do
after reorganization was concluded.,

l_'
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For example, if the debtor otherwise would have to file cermn oge:
under tho 1534 aot, it would continue to do so, I think

mission at in this provision was to say that if lor example.
anmdividua.l vedsehmofstmkmareo!ganizao the indi-
vidual who was not the issuer, or in control of or an uﬂiliute of the
issuer, would be fres to go ahead and transfer the stock. And I think
that we thought that we were coming out about where we were under
the es Act of 1933; that is, that someone who has a share of
stock in tha.c situatiom would be free to go ahead and transder the
stock without having t‘c‘) register the stock.

Mr. Burgux.
Senator Buroick. 'l‘hank you for your informative presentation

gel':‘tt.‘lem"io!x:l Your prepared stutcment. will be made a part of the reco:
at this
propamd statements referved to follow:]

Srareuznr or Gerard K, Surra

1 am Gerald K. Smith, wyer with tho Phoenix law firm of Lewis

a practicing la:
d Roca. Alth I am a member of the Nauonnl Bankruptey Conference and
the m 'B o Amerfcan Bar ‘soc!uﬂo e:nd

the Commercial Bankruptey Committee of the
Deputy Direcwr ths Commission on the Banh-ug:y Imn of the

Uniud States, I am testifying before the Subcommi E vements in
Judicial Maohine: soleléou the request of the Subcommittee and I do not speak
lor or on behalf of the Commission, the Commercial Bankruptoy Committe or

has been remed by some &3 to whetbcr
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uncontested compoaition or extenslon with trade creditors now accommeodal
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of Chapters X, XI and X mementAcpz .

COMPARATIVE ANALYRIS

In order to keep the text of my remarks aa brief nnd to the point aa possible, I
bme cmachcd » J)amte analyses of the treatment of a business rehabilitation ln
& oes not affect publioly he!d aeourltlea under the Commi
mpm ter VII, the Bankruptey Jud Chapter VIII, and

the National Bankru Conferen
Cancern i -y ter VII of the Com-

the present Bankruptoy Aet, ie'summary form, the prooed
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STATEMENT OF GERALD K. SMITH

I am Gerald K. Smith, a practicing lawyer with the
Phoenix law firm of Lewis and Roca. Alﬁhough I am a member of
the National Bankruptcy Conference and the Commercial Bankruptcy
Committee of the American Bar Association, . .and a former Deputy
Difector of the Commission on the Bankruptcy Laws of the United
States, I am testifying before the Subcommittee on Improvements
in Judicial Machinery solely at the fequest of the Subcommittee
and I do not speak for or on behalf of the Commission, the Commer-
cial Bankruptcé Commiftee or the National Bankruptcy Conference.
Concern has been expressed by some as to whether Chapter
VII of the Commission's Bill.prevents the expediiious and economi-
cal confirmation of a largely uncontested composition or exten-
sion with trade creditors now accommodated by present Chapter
XI of the Bankruptcy Act. Although without portfolio, as the
former member of the Commission's Staff primarily responsible
for the drafting of the Commission's proposed Chapter VII, I
appreciate the opportunity to comment as to the concern expressed
and to support the Commission's consolidation of Chapters X,

XI and XII of the present Act.



COMPARATIVE ANALYSIS : O
In order to keep the text of my remarks as brief and
to the point as possible, I have attached separate analyses of
the treatment of a business rehabilitation in which the plan
does not affect publicly held securities under the Commission's

proposed Chapter VII (Attachment 1), Chapter XI of the present

Bankruptcy Act (Attachment 2), and the Bankruptcy Judges'

proposed Chapter VIII (Attachment 3).* In summary form, the

procedural steps are as folloma:. .

Comnission's Proposed
Chapter VII

Existing Chapter XI

Bankruptcy Judges'

1. Petition filed with
Administrator

2. Administrator appoints
creditors' committee
as soon as practicahle

3." Independent trustee -
Court may order
Administrator to
appoint after
hearing

4. Administrator
conducts meeting of
creditors (and equity
security holders if
appropriate) 20 to 40
days after filing

5. Plan to be filed
with Administrator
within time set by
Administrator °

6. Transnission and
solicitation of

Petition filed with
Court

a. Receiver may be
appointed by
Court

b. Litignt:iou may
occur as to
proper chapter

Corrt conducks first
wmeeting of creditors
including election
or appointment of
creditors® committece
20 to 40 days after
£iling

Plan to be filed
with Court within
timg set by Court

Transmission and
solicitation of

Proposed Chaoter VIIX '

Petition filed with
Court

a. Trustee - Court
may order Director -
to appoint R
{after hearing?) —

b. Litigation may
Qccur as to
proper chapter

Court conducts first
neeting of creditors
(and equity security
holdérs?) including
election or appoint-
ment of creditors®
committee 20 to 40
days after filing

Plan to be filed
with Court within
tire set by Court

Transaicsion and
solicitation of

acceptances acceptances acceptances
7. Hearing on -’ Hearing on a i
confirmation confirmation cgzlf:;::gag’;on
Y
*- Each reference to a section of the Commission's

proposed Chapter VII is to the Report of the Commission on the >
Bankruptcy Laws of the United States, Part II, H.R. Doc. No.
93-137, 93rd Cong., lst Sess. (1973), which is the same as

S. 236, 94th Cong., lst Sess. (1975), and each reference to

a section of the Bankruptcy Judges' proposed Chapter VIII is B
to S. 235, 94th Cong., lst Sess. (1975). '(—)



It is readily apparent that the Commission's proposed
Chapter VII provides a more expeditious vehicle for rehabilitation
of a business needing relief from its trade creditors. There‘is.
no potential for disruption of the rehabilitation proceeding as
. a result of a motion to convert the proceeding to another chapter
which may occur under present Chapter XI and proposed Chapter VIII
at any time prior to the expiration of four months after the first
date set for the first meeting of creditors, which is at least 20
days éfter the date of filing the petition. 1In addition, a credi-
tors' committee can be.appointed as soon as the petition is filed
under proposed Chapter VII, while under existing Chapter XI and
proposed Chapter VIII of the Judges' Bill, the creditors' commit-
tee cannot come into existence until the first meeting of creditors.
It is true that under proposed Chaéter VII, if an inde-
pendent trustee is appointed, there is to be an investigation
of the "acts, conduct, liabilities, and financial condition of
the debtor, the operation of his business and the desirability
of his continuance thereof, and any other matter relevant to the
case or to the formulation of a plan." And even if an’independent
trustee is not appointed, this investigation may be conducted.
by the administrator or a disinterested person appointed for that
purpose. On the other hand, under existing Chapter XI, a creditors'
committee is authorized to conduct similar inquiries and under
the Bankruptcy Judges' proposed Chapter VIII, the committee is
to do likewise and a disinterested person may be appointed to

conduct the inquiry if a creditors' committee is not elected or



appointed. Since an independent trustee is normally appointed
where there has been mismanagement or misconduct, the Commission's
proposed Chapter VII will probably not result in an investigation
except in those cases where a similar investigation would occur
under either existing Chapter XI or proposed Chapter VIII of
the Bankruptcy Judges' Bill. Especially is this so as to a
plan which only affects trade debt and which has been accepted
by a substantial majority of the trade creditors.

NEED FOR CONSOLIDATION AND THE REAL ISSUES

No one would argue with the concept that there should
be an expeditious and economical method of rehabilitation for

financially distressed businesses, whether large or small. The

Vd |

-

~complexity of the procedure and the time involved will necessarily k\}
vary from case to case and is not necessarily related to the
size of the business or whether the debtor is an individual,
partnership or corporation. One of the basic problems with
existing business rehabilitation provisions of the present Bank-
ruptcy Act is whether Chapter XI or X is appropriate in a given
case, an insoluble and unnecessary argument. There is no dividing
line between the disparate rehabilitation chapters and one can
probably not be devised. The result is that litigation occurs
and rehabilitation is delayed.

The squabble over which chapter is applicable is not,
of course, without motive or consequence. Under the present Act,

the debtor and debtor's counsel control a Chapter XI case. In

contrast, in a Chapter X case (unless the debtor's indebtedness k‘)



is less than $250,000), an independent trustee is appointed
(Chapter X Rule 10-202(a)), operates the business, if authorized
to do so (Chaptei X Rule 10-207) and files a plan or a report as

. to why a plan cannot be filed (Chapter X Rule 10-208(a)). But not
only control is at stake; the very fruits of the reorganization
éffort may be lost to stockholders and junior creditors under
Chapter X as a result of the application of the absolute priority
rule.

The Commission concluded that who should have control
and who should share in the fruits of the rehabilitation should
be decided forthrightly, not by an often unanswerable inguiry into
which rehabilitation vehicle should be employed. Rehabilitation
chapters were therefore consolidated and the real issues were
brought into focus. First, as to the matter of control, under pro-
posed Chapter VII the court is given discretion as to whether an
independent trustee should be ap»ointed. There is no arbitrary
requirement that an independent trustee be appointed as under
present Chapter X. If debts are $1,000,000 or more and there are
300 or more security holders, the court must direct the appoint-
ment of a trustee unless "it finds that the protection afforded
by a trustee is unnecessary or that the expense would be dispro-
portionate to the protection afforded.” (§7-102(a)). Since
security holders by definition excludes debt for goods and
services (§1-102(18) and (42)), the presumption is not applicable
to many cases. As to those cases, whether a trustee is to be

appointed is in the discretion of the court. (§7-102(a)).



Obviously, the court will be influenced by the competence of
present management and any prior misconduct of manageﬁent. This
is nothing new; it was the primary consideration in many of the
decisions as to whether to convert to Chapter X.

As far as dividing the reorganization pie, trade
creditor extensions and compositions are accommodated by the
relaxation of the absolute priority rule

"(a) by substituting for the unqualified 'fair

and equitable' criterion, i.e., 'absolute or

strict priority,' a test that precludes partici-

pation by junioé interests where the going

concern value does not cover senior intérests,

but easing the évidentiary basis for the valuation

of the business; (b) by allowing another look after

the facts are in; and (c¢) by allowing equity

security interests to participate if their future

contributions, e.g., continued management, are

essential to the business.” Report of the

Commission of the Bankruptcy Laws of the United

States, Part I, at 258, H.R. Doc. No. 93-137,

93rd Cong., lst Sess. (1973).

In addition, and perhaps most important to advocates of expeditious
trade creditor arrangements,

"if no publicly held securities are affected by

the plan of reorganization, and the court finds

that the plan was knowingly and voluntarily accepted



by [each class of] the creditors and security
holders affected after full disclosure, no
finding of valuation as a basis for applying
the 'fairness' doctrine is required." Id.
CONCERN THAT ECONOMICAL AND EXPEDITIOUS EXTENSIONS
AND COMPOSITIONS ARE NOT ACCOMMODATED

The following is an analysis of how to eliminate

problems suggested by some which have caused concern as to whether

the Commission's proposed Chapter VII accommodates the type of
reorganization now achievable under present Chapter XI "without
undue requirements with respect to time and expense" including
"a method whereby a non-statutory proceeding may be converted
into a Chapter VII proceeding with the least loss of momentum. *
See 1974-1975 Annual Report of Commercial Bankruptcy Committee
of the American Bar Association (July 2, 1975), at 8. See
generally Coogan, Broude and Glatt, Comments on Some Reorganiza-
tion Provisions of The Pending Bills, 30 Bus. Law. 1149 (1975).

Creditors' Committee. In connection with the out of

court settlement which is frustrated by a minority, there is
often a committee of creditors which has gained insight into the
problems of the debtor and participated in the formulation of

a plan acceptable to a substantial majority of the creditors.
Some believe that the benefit of this effort will be lost unless
the creditors' committee selected by the Administrator consists
of a majority of the prefiling committee, which is possible

under present Chapter XI. Section 7-101 of the Commission's



Bill provides that the official creditors' committee appointed
by the administrator is to "ordinarily cbnsist of seven persons,
who shall be chosen from among the creditors [other than federal
and state governments] holding the largest amount of unsecured
claims against the debtor who are repfesentative of the different
types,.if any, of the creditors having claims against the debtor."
In some cases, this might preclude a majority of the unofficial
creditors' committee being appointed to the official creditors'
committee. "If it is believed that there is merit to the idea
of retaining a majority of the prefiling'committee, this can be
acconmodated by amending §7-101(a) to provide that the adminis-
trator may appoint the official committee from among the largest
unsécured creditors and the members of the prefiling committee. (ﬁ?
Control. Concérn has also been expressed about the
presumption of a need for change of management where debts are
$1,000,000 or more and there are 300 security holders. Again,
this is easily remedied. If Congress believes that there should
be no presumption, it can be eliminated and the court can be
authorized to direct the administrator to appoint an independent
trustee for cause shown.

Procedures Incompatible With Chapter XI. Concern has

been expressed that certain duties of the trustee under Chapter
VII, presumably those relating to investigation (§7-103(a) (5)
and (6)) and the report of the results of the investigation (§7-~
103(a) (7)) are incompatible "with quick Chapter XI's." If

Congress believes that an investigation and report may be



inappropriate in some cases where a trustee is appointed, §7-

103(a) (5) can be amended to provide that this will occur only

"if the administrator so authorizes," as in the case of §7-103(a) (6) .

Prefiling Acceptances. Section 176 of present Chapter

X precludes the solicitation of acceptances of a plan prior to
court approval and transmittal of the plan and certain information
to those solicited. Present Chapter XI has no such restriction

and agreement is sometimes obtained prior to the filing of a

Chapter XI by the requisite majorities. Some have expressed

concern that the Commission's proposed Chapter VII does not
accommodate the use of prepetition acceptances. This was not
intended as to plans not affecting publicly held securities.

See §7-307. Only plans affecting'publicly held securities are
subject to the present Chapter X requirement that approval and
transmission of certain inforhation take place prior to solicita-
tion. The note to §7-306(a) states that "in order to accommodate
present Chapter XI-type plans, the present Chapter X requirement
of approval prior to transmittal to creditors and equity security
holders is abandoned as to present Chapter XI-type plans if there
are no publicly held securities." However, if it ié believed
that the concern has substance, the remedy is simple. A new
subdivision can be added to §7-307 which statés that acceptances
of plans not affectihg publicly held securities may be solicited
at any time, even prior to the filing of the petition, to the

extent otherwise permitted by applicable law.



Who May>File the Plan. Other than the concept of

an independent agency participating in the rehabilitation process,
the most important change recommended by the Commission as to
rehabilitation proceedings is the authorization of creditor plans
(§7-304(b)). Under present Chapter XI, only the debtor may file
a plan. Thus, the creditors are often faced with the undesirable
choice of what the debtor offers or liquidation. Thus, allowing
creditor plans is not a mere matter of scuttling presently ex-
peditious relief undexr Chapter XI; it means that the debtor no
longer can force an unfair plan on its creditors simply because
the liquidation alternative is less desirable. If Congress pre-
fers the present Chapter XI approach then, quite frankly, theré
should be two chapters as. suggested by the Bankruptcy Judges,
with all the attendant problems.

Some have suggested that the debtor should be given
an exclusive period of time within which to file a plan and have
it confirmed, as long as the plan does not affect publicly held
securities. This is quite a different matter than precluding
creditors from proposing a plan, and probably would do no real
harm since the creditors have a real alternative to the debtor's
plan, thgt is, the creditors can reject the debtor's plan and

propose their own plan.

-10-



SEPARATE ANALYSIS
COMMISSION'S PROPOSED CHAPTER VII

A debtor eligible for relief may choose relief by way
of liquidation or rehabilitation. If the debtor chooses rehabili-
tation relief under Chapter VII, the administrator directs such
relief (§4-203(b)) and "[als soon as practicable after the filing
of a voluntary petition," appoints an official creditors' com-
mittee. (§7-101(a)). The court can order the appointment of a
trustee if necessary. (§7-102(a)). If a trustee is appointed,
the trustee is to "investigate the acts, conduct, liabilities,
and financial condition of the debtor, the operation of his busi-
ness and the desirability of his continuance thereof, and any.
other matter relevant to the case or to the formulation of a
plan." (§7-103(a) (5)). The trustee is also to file a plan or
report as to why a plan cannot be formulated. (§§7-103(a) (9) and
7-304) . If the court does not appoint a trustee, either the
administrator or a disinterested person appointed for that pur-
pose may conduct the necessary investigation. (§7-103(b)).

A meeting of creditors (and equity security holders
if applicable) is to be held between 20 and 40 days after the
filing of the petition. (§7-108). No agenda is prescribed
for this meeting; it was contemplated that the meeting would
furnish a means of informing all concerned about the financial
condition of the debtor, answering creditor questions, and
allowing creditors to make suggestions and obtain expeditious
relief where appropriate.

The administrator is to set a time within which a plan

Attachment 1



O

is to be filed. (§7-304(a)). 'Creditors, equity security holders,
indenture trustees,land appropriate committees can file a plan.
(§7-304(b)). "As soon as practicable after expiration of the

time within which a plan may be filed, the administrator" is
directed to transmit the plan along with instructions as to accep-
tance or rejection, copies of plans or summaries and copies of

any analyses prepared by the administrator (§7-307). The adminis-
trator is directed to set a time within which a plan may be
accepted or rejected (§7-304(a)), and promptly after expiration
of this time, theAadministrator is to file an acéepted plan or
plans with the court and within a reasonable time thereafter

the court is to set a hearing on coﬁfirmation. (§7-310(c)) .

/ ’_\\

Objections to confirmation of a plan may be filed with -
the court at any time prior to the date of the hearing on con-
firmation. (§7-310(b)). Generally speaking, the court is to
confirm a plan if the plan is feasible and not likely to be fol-
lowed by the ligquidation of, or a need for furtherAfinancial
reorganization by, the debtor or any successor under the plan
and either (a) the relaxed pribrity rule is satisfied or (b)
the plan does not materially and adversely affect the claims
or interests of holders of publicly held securities and "the
plan has been knowingly and voluntarily accepted by all creditors
and equity security holders materially and adversely affected

by it after full disclosure." (§7-310(d) (2))}.



SEPARATE ANALYSIS
CHAPTER XI OF THE PRESENT ACT

Relief under Chapter XI can only be initiated by the
debtor. However, a Chapter X case can be initiated by others
and a Chapter XI case can be converted to a Chapter X involun-
tarily if, after motion and hearing, the court "finds that the
case may properly proceed under Chapter X of the Act."
Chapter XI Rule 11-15(b) and (4).
' A first meeting of creditors must be held not less
than 20 or more than 40 days after the petition is filed
(unless there is an application or motion to dismiss of convert
to bankruptcy). Chapter XI Rule 11-25(a) (1) . At the first
meeting, the bankruptcy judge presides over the examination of
the debtor and, if held, conducts the electicns of a standby
trustee and creditors' committee. Chapter XI Rule 11-25(a) (2).

A plan may be filed by the debtor at the time of the
filing of the petition or thereafter yithin the time set by the
court. Chapter XI Rule 1l1-36(a). A hearing on confirmation
of the plan is necessary, but it may be scheduled at any time
after the conclusion of the first meeting of creditors (Chapter
XI Rule 11-38(d)), and the only limitation is that there must
be at least 10 days' notice. Chapter XI Rule 11-24(a)(5). 1If
the necessary acceptances are obtained and the deposit réquired
by Chapter XI Rule 11-38(a) made, the first meeting of creditors
will be adjourned and the court will proceed with the hearing
on confirmation. Chapter XI Rule 11-38(d). Under §366(2) of

the Bankruptcy Act, before cqnfirming the plan the court must
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find that "it is for the best interests of the creditors and
is feasible."

The foregoing time schedule may be disrupted by a motion
to convert to Chapter X filed pursuant to Chapter XI Rule 11-15.
Such a motion may be filed "[a]t any time until 120 days after
the first date set for the first meeting of creditors" and this
time may be extended by the court for cause shown. Chapter XI

Rule 11-15(b).



SEPARATE ANALYSIS
BANKRUPTCY JUDGES' PROPOSED CHAPTER VIII

The legislation proposed by the National Conference of
Bankruptcy Judges preserves Chapter XI of the preéent Act (and
expands it to secured creditors (§8-301(2)) as Chapter VIII of
the Bankruptcy Judges' Bill. The Bankruptcy Judges' Bill also
contains whag is basicallj Chapter VII of the Commission's Bill.

Chapter VIII relief under the Judges' Bill is only
voluntary. (See §§4-205 and 4-210). On the filing of a volun-
tary petition (or the filing of an involuntary petition against
an individual debtor with regular income who requests Chapter
VIII (§4-210(e5(l)) "[t]lhe court may order the Director to appoint
a trustee . . . when necessary in the best interest of the estate
to operate the business of the debtor." (§4-302(a)). A first
meeting of creditors (and equity security holders if appropriate)
is to be held between 20 and 40 days after the filing of the
petition under Chapter VIII (§4-311l(a) (4)) and at least 10 days'
notice is to be given thereof (§4-311(a)). At the first meeting,
"[tlhe judge shall preside over the transaction of all business
. - . and shall pubiicly examine the debtor or cause him to
be examined . . . ." (§4-311(b)).

At the first meeting of creditors, a creditors' com-
nittee may be elected or appointed. (§8-101l(a)). Parties in
interest may apply for the appointment of a trustee. (§8-102(b)).
After hearing on notice, the court may "order the Director to
appoint a trustee" for that purpose. (§8-102(b) and (c).

The trustee is not authorized to investigate; this function is
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left to the creditors' committee (§8-101(b)) or, in the absence
of a creditors' committee, an examiner may be appointed by the
Director pursuant to court order to conduct the investigation.
(§8-104) . ‘

| A complaint may be filed to convert a Chapter VIII
case to a Chapter VII case by the Securities and Exchange Com~
mission or other party in interest. (§8-201(b)). The application
to convert must be filed within 120 days after the first date
set for the first meeting of creditors, unless the court extends
the time (§8-201(b)) and there must be at least 20 days' notice
to creditors and stockholders, among others, within which answers
may be filed cbntrOVerting the allegations of the complaint and
the date of the hearing must be at least 10 days thereafter. < )
(§8-201(c)) After a trial, the court shall so order "if it |
finds that the case may properly proceed under Chapter VII . . . ."
(§8-201(d)) . [The Judges' Bill also provides that a Chapter VII
case may be converted to a Chapter VIII case on application of
the debtor but no standard is furnished. (§7-201).]

Under the Judges' Bill, only the debtor may file a

plan (§8-302(a)). The plan ié to be filed with the petition
or within the time fixed by the court. : (§8-302(a)). A hearing
on confirmation may be held after the éonclusion of the first
meeting of creditors which will take place after the necessary

acceptances are received and the deposit made. (§8-304). No



.period of notice is established and this is presumably left to
rules. (See §§54-310, 8-304(d), 4-309 and 4-701). The court
shall conirm a plan if, among other things, "it is for the best

interests of creditors and is feasible. . . ." (§8-304(d)(1l)).



ﬁatwnal %ankruptq’ Conference

tary org ! posed of persons and members of represeniative
anmp: snterested in the 'mpravmmot of the Bankruptcy Low ond Practice.)

February 5, 1970

" Mr., Gerald K. Smith

3203 West Manor Drive
Phoenix, Arizona 85013

Dear Mr. Smith:

I am the Chairman of the Membership Committee of
the National Bankruptcy Conference. You have

been nominated for membership by Professor Loiseaux
and seconded by Professor Seligson.,

Wherever possible the Membership Committee would
like to interview nominees for membership in the
Conference. The otle r members of the Conference

are Referee Rifkind in Los Angeles and George A.
Hansen of Chicago. Do you ever get to New York,
Chicago or Los Angeles? If you do, I would

arrange for you to meet with the member of the
Committee in that locale. Please understand this
interview is not a prerequisite to membership in the
Conference, it is just that we feel that we can best
gauge a nominee after meeting with him personally.
If you do not plan to be in any of our cities,

it will in no wise affect our consideration of your
nomination, I will be pleased to hear from you.

Sincerely,

ASA S, HERZOG

ASH:d



RNational Bankeuptey Conference

(A vol y organisation composed of persons and members of representative
groups interested in the improvement of the Bankrupicy Low ond Practice.)

February 10, 1970

Gerald K. Smith, Esq.

Lewis Roca Beauchamp & Linton
One Fourteen West Adams Street
Phoenix, Arizona 85003

Dear Gerry:

Professor Loiseaux has nominated you for membership

in the National Bankruptcy Conference and I have forwarded

your nomination to the Chairman of the Nominating
Committee with a strong recommendation supporting the
nomination. I am sure that you will receive a good deal
of support in the Executive Committee which elects the
members of the Conference. The only problem that I see

is whether there are sufficient openings to permit of

your election and the election of several other well
qualified candidates. The Conference membership is fixed
at approximately fifty and I am not sure as to the number
of vacancies which now exist. In any event, I am going to
do everything I can to see that you are elected to
membership. If I do not succeed getting that accomplished
at the next meeting of the Executive Committee in October
then I will see that the nomination is brought up again
the following year.

It was certainly good to see you-in Las Vegas.
With all good wishes and kind regards, I am

incerely

I’,

Charles Seligson<i>\’
Chairman
767 Fifth Avenue 4
New York, New York 10022

)

(U



February 17, 1970

The llonorable Asa S. Herzog
United States Court iHouse
Foley Square

New York, New York 10007

Dear Referee Hérzog:
I was delighted to receive your February 5, 1970

letter informing me of my nomination. I have always been
interested in the creditors' rights, bankruptcy and com-

mercial fields since my early contacts with Professor Selig-

son at Hew York University School of Law. And, perhaps by
colncidence, I have been able to do a substantial volume
of work in the bankruptcy area.

I believe that sometime witnin the next thirty to
forty-five days I will have an occasion to be in either
New York, Chicago or Los Angeles. If this does not occur,
I will go to Los Anpeles for an interview on my own.

po you want me to coordinate wlth you as soon as
I learn whether I will be in either of the three citles?
If not, do you want me to correspond directly with the ap-
propriate member of the membership committee? .

Sincerely,

Gerald K. Smith
GKS:sjb

bee: Professor Charles Seligson

()



There are many areas of bankruptcy which would be
excellent subjects for a law review article. For
example, why have a double administration, that is,
a receivership then a trusteeship. Why not a
provisional trustee at the very outset appointed by
the court with his appointment made permanent if and
when the debtor is adjudged bankrupt. This leads
into the question as to whether there should be
debtor-creditor control in the election of the
trustee, In the big cases filed under Chapter X,
creditors have nothing to say about the appointment
of a trustee. Chapter X has worked out well, Why
shouldn't the same format be good for ordinary
bankruptcy cases,  This is just one example. There
are other areas which could well be covered in a
law review article.



P27

Pational Bankeuptey Conference

7] iory org posed of persons and bers of repr @
groups intevested in the smprovement of the .Buukmpzcy Law and Practics.)

February 20, 1970

Gerald K. smith, Esqg.

Lewis Roca Beauchamp & Linton
One Fourteen West Adams Street
Phoenix, Arizona 85003

Dear Mr. Smith:

Thank you for your letter of February 17, 1970. It
will not be necessary for you to take a special trip
to Los Angeles, although I certainly appreciate the
generosity of your offer to do so.

Just let me know when you will be in any one of the
three cities, and I'll arrange the appointment.

This interview is by no means a prerequsite to
membership in the N.,B.C. However, with so many
nominations to fill and but two vacancies (as things
stand at present) we feel it would make our task just
a little easier if one of us had the advantage of a
personal meeting with the nominees.

Sincerely,

Asa S. Herzog /

'ASH:d

cc: Hon. Joseph J. Rifkind
George A. Hansen, Esq.



March 25, 1970

The Honorable Asa S. Herzog
U. S. Courthouse

Foley Square

New York, New York 10007

Dear Judge Herzog:

I truly enjoyed my all too brief chat with you the
other day in New York. I enclose copies of the written
materials that I prepared relevant to the Uniform Consumer
Credit Code and a copy of my resume. I am also enclosing
coples of a Law Review Article I co-authored and a Comment
1 wrote. My remarks concerning the general lien anhd its
voidable preference nature at pages 953-954 of the Comment
will be of particular interest to.you. The remarks are
rertinent as far as the vulnerabllity of the aecurity in-
terest created by Section 9-306(34)(d) of the Uniform Com-
mercial Code.

Again, I would like to thank you for your courtesy
and hospitality on my recent visit. I will give your re-
gards to Judge Maggiore.

Sincerely,

Gerald K. Smith

GKS:ed
Enels.

becec Professor Charles Seligson

. C)
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Rational Bankruptey Conference

(A voluntary organization composed of persons and members of representative
groups interested in the smprovement of the Bankruptey Low and Practice.)

November 12, 1970

Gerald K. Smith, Esq.

Lewis Roca Beauchamp & Linton
114 West AdamsStreet

Phoenix, Arizona 85003

Dear Jerry:'

Welcome to the National Bankruptcy Conference., I
was delighted that you were able to get to Washington in

. time to attend the full conference meeting. I consider

you a very desirable addition to the membership ranks.
I know that your contribution to the activities of the

" Conference will be a substantial one.

With every good wish, I am

Si erel,?

Charles Seli%ifj,,,rw“‘

Chairman
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COMMENTS

BaNKrUPTCY—UNIFoRM TRUST RECEIPTS AcT SECTION 10(b)—SECURITY
INTEREST IN THE GENERAL ASSETS OF THE TRUSTEE NOT CREATED.*—
The purpose of the Uniform Trust Receipts Act! is to protect the entruster?
against the “honest insolvency of the trustee.”® To achieve this goal, the
act gives to the entruster a security interest! in the entrusted goods® which
“shifts,” upon the sale of the entrusted gdods, to all identifiable proceeds of
the sale.® To this extent the act codifies the common law.? In addition, how-
ever, Section 10(b) of the UTRA eliminates the common law requirement
of tracing® and specifically provides that the entruster is entitled to a priority
in the general assets of the trustee.?

Under the Bankruptcy Act,1® the entruster’s security interest in entrusted
goods!?! and identifiable proceeds?? is superior to the rights of the trustee in
bankruptcy. Since 1938, however, the priority provided by UTRA Sec-
tion 10(b) has not been recognized in bankruptcy proceedings.2® Although

* Matter of Crosstown Motors, Inc, 272 F.2d 224 (7th Cir. 1959).
"1 9C UL.A. 231-72 (1957) (hereinafter cited is UTRA).

2 “‘Entruster’ means the person who has . . . a security interest in goods . . .
under a trust receipt transaction ....” UTRA § 1. .

8 4 ‘Trustee’ means the person having or taking possession of goods . . . under a
trust receipt transaction . ...” Ibid. “The Act proceeds on the theory that the entruster
in such case [financing incoming stock] is entitled to protection only against homest
insolvency of the trustee.” 9C U.L.A. 224 (1957) (Emphasis added.) See also Bogert,
The Effect of the Trust Receipts Act, 3 U. Chi. L. Rev. 26, 31 (1935).

4 “‘Security interest’ means a property interest in goods . . . limited in extent to
securing performance of some obligation of the trustee . . . and includes the interest of
a pledgee, and tifle . . . .” UTRA § 1.

5 UTRA § 8 (validity against creditors); Bogert, supra note 3, at 31-32. This
security interest is not valid against 2 buyer jn the ordinary course of trade, since the
purpose of the trust receipt transaction is a sale to raise the money owed the entruster.
UTRA § 9; Bogert, supra note 3, at 32-34,

6 UTRA § 10(c); Bogert, supra note 3, at 35-36.

7 Eg., In re James, Inc, 30 F.2d 551 (N.D.N.Y. 1927) (entrusted goods) ; Hamilton
Nat’l Bank v. McCallum, 58 F.2d 912 (6th Cir. 1932) (identifiable proceeds).

8 Under the common law the entruster's security interest or lien was lost if the
proceeds could not be identified. Vaugban v. Massachusetts Hide Corp., 209 Fed. 667
(D. Mass. 1913). This requirement was eliminated to simplify “otherwise expensive
administration of insolvent estates.” 9C U.L.A. 225-26 (1957).

8 UTRA § 10(b) sets out the conditions precedent to a recovery of the value of
proceeds and concludes that the entruster is entitled “to a priority to the amount of
such proceeds or value . ...” See Bacon, A Trust Receipt Transaction: II, 5 Fordham
L. Rev. 240, 264-65 (1948) (entruster is a preferred creditor to the amount or value
of proceeds whether or not identifiable). .

10 30 Stat. 544 (1898), as amended, 11 U.S.C. §§ 1-1103 (1958).

11 Eg., In re Bell Motor Co., 45 F.2d 19 (8th Cir. 1930) (common law).

12 E.g., Taylor v. Quittner, 218 F.2d 549 (9th Cir. 1954) (UTRA).

18 Bankruptcy Act § 64, 52 Stat. 874 (1938), as amended, 11 US.C. § 104 (1958);
3 Collier, Bankruptcy 2052 (14th ed. 1941). The Bankruptcy Act does not expressly
invalidate state priorities, but this is the necessary result, since the act's scheme of
distribution is exclusive. Halpert v. Industrial Comm'r, 147 F.2d 37S (2d Cir. 1945);
Strom v. Peikes, 123 F.2d 1003 (2d Cir, 1941).

i
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the priority provision is no longer effective, it has been held in Matter of
Harpeth Motors, Inc.* that section 10(b) creates in addition to a priority
a security interest in the general assets of the trustee which is superior to
the rights of the trustee in bankruptcy.

In Matiter of Crosstown Motors, Inc.,’ Crosstown entered into a
financing agreement with Commercial Credit Corporation pursuant to the
Illinois Trust Receipts Act.!®* Commercial discovered that entrusted cars
had been sold without a remission of the proceeds and, in compliance with
the Illinois act,!” demanded an accounting. Shortly thereafter Crosstown
was adjudicated a bankrupt. Commercial filed a petition before the referee
in bankruptcy for an order establishing its prior lien against the general
assets of the bankrupt for the value of the cars sold out of trusti® The
referce denied the petition, concluding that section 10(b). did mot create a
security interest in the general assets of the trustee, and that, even if such an
interest had been created, it would have been invalid under the Bankruptcy
Act. The district court affirmed, adopting the findings and conclusions of
the referee.’®

The Court of Appeals for the Seventh Circuit affirmed, holding that
section 10(b) did not create a security interest in the general assets of the
trustee, and that the priority it allowed was not enforceable. The decision,
which was contrary to the holding in the Harpeth case,?® was based upon a
consideration of the historical background of section 10(b). The Seventh
Circuit concluded that the legislative intent to create omly a priority was
“crystal clear.”?! It would appear that the purpose of this section was to

14 135 F. Supp. 863 (M.D. Tenn. 1955). This case was favorably commented upon
in Note, 66 Yale L.J. 922 (1957); 34 Chi.-Kent L. Rev. 294 (1956); 69 Harv. L. Rev.
1343 (1956). See also Matter of Rusself E. Lowell, Inc., Civil No. 8929-M, S.D. Fla,
July 22, 1959, which follows the Harpeth case; appeal is pending before the Fifth
Circuit. But see United States v. Profaci, 137 F. Supp. 795, 798 (E.D.N.Y. 1955)
(dictum).

15 272 F.2d 224 (7th Cir. 1959).

16 T]i. Ann. Stat. ch. 1214, §§ 166-87 (Smith-Hurd 1959). (enacted in 1935).

17 TH. Ann. Stat. ch. 12114, § 175(b) (Smith-Hurd 1959) (§ 175 of the Illinois act
is the same as § 10 of the UTRA, with the exception of a waiver provision not here
pertinent, and will be referred to hereinafter as § 10 of the UTRA).

18 A claim for identifiable proceeds was not possible as it was “agreed by the
parties . . . that all the proceeds from the out of trust sale ... were used ...
to pay its [Crosstown’s) payroll and other current obligations and none of such proceeds
came into the bankrupt estate.” 272 F.2d at 225 (7th Cir. 1959). )

18 CCH Bankr. L. Rep. § 59479 (ND. IIL. Jan. 13, 1959), 33 Ref. J. 58 (1959).

20 Matter of Harpeth Motors, Inc, 135 F. Supp. 863 (M.D. Tenn. 1955). See note
14 supra and accompanying text.

21 “When the legislature provided in § 10 that the entruster was entitled, on the
insolvency of the trustee, ‘to a priority to the amount of’ the proceeds from the goods
or the value thereof it meant exactly what it said, Je., priority . . . . Thus had it
intended to create a lien on the general assets of the insolvent to the exclusion of the
costs of administration as well as the gemeral creditors, it certainly would not have
used the word ‘priority.’

“[T]he reason for the absence of the word ‘lien’ [security interest] and the use of



\_

950 NEW YORK UNIVERSITY LAW REVIEW [Vol. 35

eliminate unnecessary problems of proof involved in tracing proceeds from
an out of trust sale?? Either a priority or a security interest in the general
assets of the trustee would have accomplished this result at the time the
UTRA was drafted and enacted in Illinois.2® A priority alone was sufficient
for the entruster thereby to prevail over the general creditors without having
to bear the burden of tracing the proceeds. Since the act specifically provided
a priority,?* the court concluded that this limited the extent of the right
created by section 10(b).26 ,
However, since 1938, state-created priorities have not been recognized
in bankruptcy proceedings. Thus, if only a priority had been intended, the
entruster would not now be protected. The court in Harpeth?® found a solu-
tion to this in the language of section 10 which provides that “the entruster
shall be entitled, ¢0 tke extent to which and as against all classes of persoms
as to whom his sécurity interest was valid at the time of disposition . . . as
follows: . . . (b) to ... the value of any proceeds . . . identifiable or
not . . . .”%7 Since the entruster has a security interest in entrusted goods at
the time of disposition of the goods superior to the rights of the trustee in
bankruptcy,2® the court concluded that section 10(b) created a security in-
terest in the general assets of the trustee.?®
the word ‘priority’ is pellucid.” . 272 F.2d at 226-27. It is submitted that the absence of
the word “lien” is irrelevant. “Lien” is used in the UTRA only in reference to the
rights of third parties. Further, the absence of the word “lien” or of an express provision
for a security interest does not prevent the existence of a security interest in identifiable

proceeds. See UTRA § 10(c)..

22 “In the event of the trustee’s insolvency, it [the act] simplifies the proof in
administration proceedings by allowing a preference for any proceeds of released
security which have been received by the trustee within ten days, so far as the trustee
was under a duty to account for such proceeds.” 9C U.L.A. 225-26 (1957). “The Act

works to the interest of trust receipt financlers . . . by simplifying their problem of
proof in the event of the trustee’s insolvency . . .."” Id. at 229. See also Bogert, supra
note 3, at 36.

23 State-created priorities were recognized in bankruptcy proceedings until 1938,
See note 13 supra. The UTRA was approved in 1933 and adopted by Illinois in 193S.
9C U.L.A. 220 (1957).

24 The entruster is entitled “to any proceeds or the value of any proceeds . ..
and to a priority to the amount of such proceeds or value . . ..” UTRA § 10(b).

25 Matter of Crosstown Motors, Inc, 272 F.2d 224, 226 (7th Cir. 1959).

28 Matter of Harpeth Motors, Inc.,, 135 F, Supp. 863 (M.D. Tenn. 1955).

27 UTRA § 10. (Emphasis added.) “If Section 10 went no further than to confer
upon the entruster the right to receive the value of unidentifiable proceeds and accorded
such a right a priority in distribution . . . it would clearly be a mere state created
priority. . . . But it appears to the Court that Section 10 can be given such a limited
scope only by disregarding certain language of the section, particularly the clause ‘to
the extent to which and as against all classes of persons as to whom his security interest
was valid at the time of disposition by the trustee.’

“This language, which qualifies all rights conferred by Section 10, places the
entruster’s right to receive the ‘value’ of unidentifiable proceeds upon the same plane
and in effect gives it the same scope and status as the entruster’s security interest in the
entrusted goods before their sale by the trustee.” Matter of Harpeth Motors, Inc, 135
F. Supp. 863, 867 (M.D. Tenn. 1955).

28 E.g., Matter of Le Vee & Co., 252 F.2d 214 (7th Cir. 1958).

29 “The right to receive the ‘value’ derived from the sale .. . of entrusted goods



April 1960) COMMENTS . 951

On its face, the Harpeth decision appears reasonable for the apparent
purpose of section 10(b) is fulfilled. That the case was not correctly decided,
however, is made manifest by a comparison, as of the time the UTRA was
~ enacted, of the effect of a security interest with that of a priority. A security

interest is superior to all other claims, including costs of administration,
wages and taxes3® while a state priority, allowed at the time the UTRA
was enacted in Illinois, was superior only to the claims of general creditors.3!
It is improbable that an expertly drafted statute was intended to create both
a security interest and a priority in this instance, for the former would make
the latter superfluous.?2 A construction that creates rights exceeding those
specifically granted is not permissible.? '

The reasoning of the court in Crosstown is thus supported by the
purpose of section 10(b),% the language of that section and its background.

necessarily contemplates payment of such value out of the general assets of the trustee
. .. [and} since it is a claim which is enforceable to the same extent and as against the
same persons as the entruster’s security interest in the entrusted goods, it would appear
that a lien is impressed to the extent of the value of the proceeds . . . ,” Matter of
Harpeth Motors, Inc., 135 F. Supp. 863, 868 (M.D. Tenn. 1955). This reasoning has
been followed by the Court of Appeals of Tennessee in a recent case in which the court
stated: “It is true that the statute does not expressly say the entruster shall have a lien
on the general assets of the trustee for the value of such unidentifiable proceeds, but this
seems to be the necessary effect of the language used.” Commerce Union Bank v.
Alexander, 312 SW.2d 611, 614 (Tenn. App. 1957) (dictum). The court in Crosstown
summarily disposed of this case, stating that the decision was inapposite since it did
not concern a bankruptcy proceeding. This is incorrect since the issue is the intent of
the legislature and not the validity in a bankruptcy proceeding of whatever interest
might be intended. See Halpert v. Industrial Comm’r, 147 F.2d 375 (2d Cir. 1945). The
decisions of other states construing uniform legislation should be considered in order to
achieve the goal of uniformity. 2 Sutherland, Statutory Construction § 5211 (3d ed.
1943). However, the refusal of the court in Crosstown to follow the Tennessee decision
does not make its result incorrect since the goal of uniformity should not outweigh the
clear intention of the legislature. See text accompanying notes 32, 33 infra.

80 3 Collier, Bankruptcy 2054-55 (14th ed. 1941).

81 Bankruptcy Act § 64, 30 Stat. 563 (1898). ) :

82 The official comment of the Commissioners on Uniform State Laws gives no

indication of an intent to create a security interest and, if anything, supports an infer-

ence that only a priority was intended. The comment states that § 10(b) provides a
“preference.” 9C U.L.A, 225-26 (1957). The use of the word “preference” indicates that
only a priority was intended. Cf. 3 Collier, Bankruptcy 2054 (14th ed. 1956).

38 The express provision for a priority makes it clear that the entruster’s right in
the general assets of the trustee was intended to be superior to the rights of general
creditors. But it is quite another thing to enlarge the right of the entruster to a security
interest which would be satisfied before the costs of administration, taxes, and wages.
Conimon sense and rules of interpretation preclude a finding that a security interest was
created, since such an interpretation would not give effect to part of the section. See
Market Co. v. Hoffman, 101 US. 112 (1879); Donaldson, Hoffman & Goldstein v.
Gaudio, 260 F.2d 333 (10th Cir. 1958). Further, the specific provision should control
over the general language of § 10. See Fourco Glass Co. v. Transmirra Prods. Corp., 353
U.S. 222 (1957) ; Application of Rogers, 229 F.2d 754 (9th Cir. 1956).

84 Although the purpose of § 10(b) is no longer achieved since the 1938 amendment

to the Bankruptcy Act, note 13 supra and accompanying text, this is not determinative,
since the question is what was intended when the act was drafted and enacted. At that
time the purpose of the act was achieved by a priority. It seems clear that the court in
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Nevertheless, since different rights are created under the same section in
different jurisdictions it is desirable to discuss the validity of such a security
interest in a bankruptcy proceeding.3® :

The district court in Crosstown3® stated by way of dictum that even if
section 10(b) created a security interest, such an interest would be invalid
as a statutory lien under Section 67(c)(2) of the Bankruptcy Act.3” Though
there has been some confusion in the past as to what interests are within the
meaning of statutory lien,8 it is now settled that consensual security trans-
actions are not included.® Since the operation of section 10(b) is dependent
upon the agreement of the parties, it would seem that the district court was

Harpeth, in an effort to carry out the purpose of the section, exceeded the intent of the
drafters and the legislature. Though a security interest in the general assets of the
trustee may be desirable, this determination is for the legislature, not the court. The
legislature might well decide that the dissipation of proceeds is not an “honest insolvency”
tisk, note 3 supra and accompanying text, that should be protected against, at least to the
exclusion of costs of administration, wages and taxes.

85 The issue will arise under the law of Tennessee and those states that follow the
decision in Harpeth; it will also be presented under the Uniform Commercial Code
§ 9-306(4), which expressly provides for a security interest.

86 Matter of Crosstown Motors, Inc, CCH Bankr. L. Rep. [ 59479 (N.D. Il
1959), 33 Ref. J. 58 (1959).

87 66 Stat. 427 (1952), 11 US.C. § 107(c)(2) (1958).

88 This was inevitable since the Bankruptcy Act does not define “statutory lien.”
Further confusion resulted from a fear that secured transactions constituted voidable
preferences under the “bona fide purchaser” test of perfection. Bankruptcy Act § 60(a),
52 Stat. 869 (1938). See 3 Collier, Bankruptcy 957-58 (14th ed. 1950); Keefe, Kelly,
& Lewis, Sick Sixty, 33 Cornell L.Q. 99 (1947) ; Kupfer & Livingston,. Com Exchange
National Bank & Trust Company v. Klauder Revisited: The Aftermath -of Its Implica-
tions, 32 Va. L. Rev. 910 {1946). To avoid this result, it was contended that security
transactions, such as trust receipts and modern factors liens, were statutory liens. Hanna,
Preferences as Affected by Section 60c and Section 67b of the Bankruptcy Law, 25
Wash. L. Rev. 1, 14 (1950). Since the removal of the cloud on security transactions in
1950, Bankruptcy Act § 60(a), 64 Stat. 25 (1950), as amended, 11 U.S.C. § 96(a)(2)
(1958), it is doubtful that the same argument will be urged. A possible solution to the
meaning of “statutory lien” is provided by § 67(b), 52 Stat. 876 (1938), as amended, 11
US.C. § 107(b) (1958): “The provisions of section 96 . . . notwithstanding, statutory
liens in favor of employees, contractors, mechanics, landlords or other classes of persons
... may be valid . .. .” It is assumed that the scope of “statutory lien” is limited by this
language. In re Tele-Tone Radio Corp., 133 F. Supp. 739 (DN.J. 1955). Therefore, it
is a permissible inference that “the lien created or recognized by statute within the
meaning of § 67 arises primarily from an economic relationship defined by the legisla-
ture and not from the terms of a contract providing for security.” 4 Collier, Bankruptcy
184 (14th ed. 1954). It has also been suggested that security transactions are excluded
by the doctrine of ejusdem generis. Ibid. But see 69 Harv. L. Rev. 756 (1956).

89 In re Tele-Tone Radio Corp., 133 F. Supp. 739 (D.N.J. 1955). This case was
approved in Matter of New Haven Clock & Watch Co., 253 F.2d 577, 582 (2d Cir. 1958)
(Medina, J.). See also 4 Collier, Bankruptcy 184 (14th ed. 1954) ; Note, 66 Yale L.J.
922, 929 (1956); 69 Harv. L. Rev. 756 (1956); 31 N.Y.UL. Rev. 1313 (1956). A
contrary holding would impair the effectiveness of security transactions, since, as statu-
tory liens, they would be subject to invalidation and subordination under § 67(c) of the
Bankruptcy Act. Also, construing statutory liens as including consensual security trans-
actions would conflict with the intention of Congress to aid the flow of credit. HR.
Rep. No. 1293, 81st Cong., Ist Sess. 4 (1949). See also Note, 66 Vale L.J. 922, 929
(1957). A proposed amendment to the Bankruptcy Act would expressly exclude an
agreement to give security. H.R. 7242, 86th Cong., 1st Sess. (1959).
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incorrect, and that the security interest asserted under section 10(b) is not
invalid as a statutory lien.%? .

It is yet another question whether section 10(b) would constitute a
voidable preference under Section 60 of the Bankruptcy Act.* A transfert?
is preferential under this section only if it occurs within four months of the
" filing of a petition for a proceeding under the Bankruptcy Act.#® To deter-
mine the point of time at which it occurs, a transfer is deemed to have been
perfected at the time no subsequent lienor could acquire a superior right to
that of the transferee.** State law determines at what time the rights of the
transferee are superior to the rights of subsequent lienors.s%

Under section 10(b) of the UTRA, the security interest claimed in the
general assets arises only upon the occurrence of future conditions, i.e.,

40 If it follows that any security interest permitted by statute is not a statutory
lien when dependent upon the agreement of the parties, it is arguable that such a con-
struction does not carry out Congress’ intention to restrict state-created priorities.
H.R. Rep. No. 2320, 82d Cong., 2d Sess. 13 (1952). See also Note, 62 Yale L.J. 1131,
1134 n.20 (1953). This is not so, however, since what are in fact state priorities are
invalid as in conflict with § 64, see note 13 supra, while if they were statutory liens they
would be valid if the provisions of § 67(c) were complied with. Therefore, it would
more fully effectuate the intent of Congress to exclude such consensual transactions from
the scope of § 67(c). Whether the security interest created by § 10(b) of the UTRA
is in fact a state-created priority depends upon its effect outside of insolvency situations.
If the section creates rights enforceable independently of an insolvency situation, it will
not be held invalid as an attempted priority. Cf. 3 Collier, Bankruptcy 2055 (14th ed.
1941) ; Note, 51 Vale L.J. 863, 865-68 (1942); 69 Harv. L. Rev. 1343 (1956) ; 55 Harv.
L. Rev. 1207 (1942), Since the right claimed under § 10(b) would arise upon demand, it
is arguable that the section creates rights enforceable outside an insolvency proceeding. 4
Collier, Bankruptcy 1481 (14th ed. 1959) ; 69 Harv. L. Rev. 1343 (1956). However, as a
practical matter, it is doubtful that the section has any purpose outside an insolvency
situation. Cf. 9C U.L.A. 225-26, 229 (1957); 1933 Handbook of Commissioners on Uni-
form State Laws 250, It would seem, then, that § 10(b) creates a priority which would
be invalid under the Bankruptcy Act. It is even clearer that the analogous provision
of the Uniform Commercial Code § 9-306(4) (1938) is a priority provision. But cf. 4
Collier, Bankruptcy 1482-83 (14th ed. 1958).

41 30 Stat, 562 (1898), as amended, 11 US.C. § 96 (1958) (trustee in bank-
ruptcy can avoid a transfer if it is preferential and the creditor had reasonable cause
to believe that the debtor was insolvent when the transfer was made). The district
court in Crosstown stated by way of dictum that the security interest asserted under
§ 10(b) was a voidable preference. Matter of Crosstown Motors, Inc, Civil No. 57-B-
3879, N.D. I, Feb. 26, 1959, affirming referee's decision, Brief for Appellant, app.,
p. 146, 272 F.2d 224 (1959).

42 The security interest granted under a trust receipt transaction is a transfer. See
In re Harvey Distrib. Co., 88 F. Supp. 466 (ED. Va. 1950), rev’d sub nom. Coin
Mach. Acceptance Corp. v. O'Donnell, 192 F.2d 773 (4th Cir. 1951).

43 Bankruptcy Act § 60(a), 52 Stat. 869 (1938), as amended, 11 USC § 96(a)
(1958). To constitute a preference a transfer must be for the benefit of a creditor; for
an antecedent debt; made while the debtor is insolvent; within four months of the
filing of the petition in a bankruptcy proceeding; and the effect of which is to allow the
creditor a greater percentage of his debt than some other creditor of the same class.

) 4; Bankruptcy Act § 60(a), 30 Stat. 562 (1898), as amended, 11 U.S.C. § 96(a) (2)
1958). ’

45 E.g., Porter v. Searle, 228 F.2d 748 (10th Cir. 1955). See also 3 Collier, Bank-

ruptcy 913-14 (14th ed. 1950).
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receipt of proceeds from an out of trust sale followed within ten days by
either demand for an accounting, filing of a petition in bankruptcy, applica-
tion for the appointment of a receiver or judicial insolvency proceedings.
Prior to the occurrence of the necessary conditions, the security interest of
the entruster attaches only to the entrusted goods. The general assets of the
trustee are not encumbered. The security interest asserted under sec-
tion 10(b) is not, as to subsequent lienors, perfected at the time of the origi-
nal agreement; it is only perfected upon the occurrence of the specified
conditions.#® Therefore, since the out of trust sale and demand for an
accounting in Crosstown occurred within four months of a petition in bank-
ruptcy,*” the asserted security interest would have constituted a voidable
preference®®

The result reached in Crosstown is sound. It has, however, frustrated
one of the key purposes of uniform legislation.®® The Uniform Trust
Receipts Act is no longer uniform. An attempt should certainly be made
to remedy this situation by amendment. But even if the act is amended
expressly to allow a security interest, the interest may still be subject to
attack as a state-created priority or a voidable preference.

CrEDITORS’ RIGHTS-—FEDERAL TAXx LIENS—RELATIVE PRIORITIES OoF Tax
LIEN AND ATTORNEY’S INTEREST AS ASSIGNEE OF CLIENT’S CramM.*—When
a person liable to pay any federal tax neglects or refuses to pay the same
after demand; a general tax lien arises in favor of the United States! at the
time the assessment is made® and attaches to all “property and rights to

48 Since the general assets of the trustee are not subject to the security interest until
the occurrence of certain events, the trustee can mortgage or pledge such assets.

47 The sales and demands for accounting were in July, and the petition in bank-
ruptcy was filed in August. Matter of Crosstown Motors, Inc, 272 F.2d 224, 225
(7th Cir. 1959).

48 The other elements of a voidable preference, supra notes 41 and 43, were present.
See Matter of Crosstown Motors, Inc., 272 F.2d 224, 228 (7th Cir. 1959). .

A security interest claimed under § 10(b) is distinguishable from a security
interest in identifiable proceeds or an interest under an after-acquired property clause.
In those instances, although the security interest does not attach to the proceeds or after-
acquired property until a later time, there is no point of time during which a subsequent
lienor could acquire superior rights. Cf. Comment, 50 Nw. UL. Rev. 541, 552 n.52
(1955).

49 UTRA § 18.

* Matter of the City of New York, 5 N.Y.2d 300, 157 N.E.2d 587, 184 N.Y.S.2d
585, petition for cert. filed sub nom. United States v. Coblentz, 28 U.S.L. Week 3048
(US. July 30, 1959) (No. 259).

1 Int. Rev. Code of 1954, § 6321 (formerly Int. Rev. Code of 1939, § 3670, 53
Stat. 448). The lien, although general and extremely broad in scope and purpose, is
a perfected and choate lien upon the tax debtor’s property. United States v. City of
New Britain, 347 U.S. 81, 84 (1954); United States v. City of Greenville, 118 F.2d 963
(4th Cir, 1941). The tax lien bhas been held constitutional as within the power of
Congress to levy and collect taxes. Michigan v. United States, 317 U.S. 338 (1943).

2 Int. Rev. Code of 1954, § 6322 (formerly Int. Rev. Code of 1939, § 3671, 53 Stat.
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Honorable Randall J. Newsome BANKRUPTCY COURT
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1300 Clay Street
Oakland, CA 94612

Dear Judge Newsome:

Since we last spoke in my office I have found the
paper on the origins of the National Bankruptcy Conference
-about which I spoke to you. A copy which I have made is
enclosed and I think you will find it interesting.

: John Honsberger, who composed the article, is a
Canadian member of the Conference.

Sincerely,
(Y L '
Charles A. Horsk

Enclosure
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the possession of the National
Bankruptcy Conference. Other source
material was found in Banks, Charles
S.J., The National Bankruptcy Conference
and the Bankruptcy Act Journal of the
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Conference Anniversary - Fif i
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I

Leaders are pushed forward by great events and in
times of need. They participate in the making of decisions
and policy and have a great capacity to influence évents.
The "organized power" that they represent, "tends to be most
alert and active precisely at the hinge-point of change,
where new options, or loss of customary ones impend" 1.

When the stock market crashed in 1929 and the Great
Depression began there was increasing pressure for change in
the bankruptecy laws. A small handful of men interested in
bankhuptcy administrgtion were drawn togéther by their mutual
interests. They became leaders at that historical hinge-
point of change. They had an unusual influence upon the
legislative process. When it was completed they found that

their little group had evolved into the National Bankruptcy

- Conference,

1. Lynd, Robert S., Power in American Society as Resource
and Problem in Kornhauser, Arthur, ed. Problems of
Power in American Democracy, (Detroit, 1957) 2d;
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In the éarly spring of 1929 the Association of the
Bar of the City of New York, The New York County Lawyers
Association and the Bronx County Bar Association joinfly
petitioned the United States District Court for the Southern
District of New York to conduct an investigation into the
administration of bankrupt estates. The petition was
prompted by the report in the previous month of a grand jury

which disclosed serious abuses and malpractices.

The Honourable Thomas D. Thacher on behalf of the
Court, directed that an investigation be conducted and that a
report be made to him. He appointed Honourable William J.
Donovan, a former assistant Attorney General to be counsel
and several associate attorneys. During the course of the
investigation associate counsel were sent to both Canada and
England to examine the bankruptcy systems of those countries
particularly in respect to bankruptcy administration. A
report dated March 22, 1930 was made and filed with the
Court. 2 It was drafted by Mr. Donovan with the assistance of
a number of associate attorneys, but primarily by George S.

Leisure and Lloyd K. Garrison. The principle recommendations

2. W Donovan Administration of Bankrupt Estates,
House Judiciary Print, T71st Cong., 3d Sess.;

®
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related to -the establishment of a centralized system of
bankruptcy administration headed by a federal bankruptey

commission .and a system of licensed trustees.

Judge Thacher 1left the bench shortly after the
Donovan Report was filed and became Solicitor General in the
administratioh of President Hoover. Almost at once, The
Department of Justice with the advent of the Depression, with
the approval of the Presidént and no doubt prompted by the
new Solicitor General ordered a natipn-wide. survey of
bankruptey administration. Lloyd K Garrison the former
associate attorney in the Donovan Commission and who later
became the Dean of the Law School of Wisconsin was appointed
a special assistant . Attorney General with primary

responsibility for the new inquiry.

Mr. Garrison personally visited many centres across
the country. Among those he visited was Detroit. There he
met and interviewed at length, Referee Paul H. King who four
years before was the founding president of the National
Conference of Referees in Bankruptcy. He had advanced ideas
on bankruptcy administration and ran one of the most

efficient courts in the éountry.



Solicitor General Thacher held a conference in
Washington in September of 1931 when Mr. Garrison completed
his national survey and before a report was wpitten, to
discuss the results of the survey All interested

organizations participated.

There was after the Conference and throughout the
Fall of 1931 considerable anticipation mixed with some
apprehension concerning the forthcoming report.. Referee
King made it his business to keep informed as well as he could

on the progress of the report.

Referee H.M. Bierce, the editor of the Journal of the
National Association of Referees in Bankryptcy received
periodical reports from Referee King. Referee Bierce in a
Christmas newsletter of December 23, 1931 to all members of

the Association wrote:

Mr. Garrison has advised his
report is complete as well as
the bill to be introduced.
" Referee King, being not one to beat around the bush
wrote to the Solicitor General and asked him exactly when his

report would be issued. Mr. Thacher refused to be pressured

and replied in a letter of January 25, 1932:



The Report we hope will be
promptly printed when the
President has submitted it to
Congress and will be available
through the Government Printing
office.

The Thacher Report3 or as it was sometimes called the
Thacher-Garrison Report is dated December 5, 1931. It was
released in February, 1932. At the same time the Hastings
Bill which had been drafted primarily by Mr. Garrison was
introduced. Among other things it provided for a system of
centralized bankruptcy administbation with regionél
bankruptecy administrators, corporate reorganization, new
provisions for compositions and extensions and the
supervision of voluntary assignments by debtors. The
principle qualifications of Lloyd Garrison to draft the Bill
was the work he had done in the Donovan and Thacher

inquiries. He had however, very little practical bankruptcy

experience.

President Hoover in his message to the Senate and
‘House of Representatives on February 29, 1932 took up the
cause of the improvement of bankruptcy administration. The

President pointed out that the confusion of judieial and

3. Strengthening Procedure in the Judicial System, S.
Doc. No. 65, 72d Cong. 1st Sess.ith (1932);



business functions led to delay.

He also pointed out the

need for overall supervision of bankruptcy administration.

As a solution he stated his support for a system of official

supervision of bankruptcy administration and for a permanent

staff of competent personnel whose job it would be to carry-

out the liquidation of estates.

"The choice of the liquidating personnel
should be limited to "competent
individuals or organizations after
careful consideration by the courts of
their qualifications and ability to
maintain an efficient and permanent
staff for the conduct of the business.
"Compensation for such services should be
upon a scale that will attract trained

business organizations. Competent’

officials should be charged with the
observance of the administration of the
law and charged with the duty to suggest
to the Courts and to Congress methods for
its improvement. The present system is
susceptible of improvement to eliminate
delay in its cumbersome process much of
which results from a confusion of
judicial and business functions."

III

Paul King immediately swung into action. His

principal target of opposition was the proposal to centralize

bankruptcy administration. He had reason for

strongly.

He had substantial practical experience.

reacting

He was a



pioneer in the movement to make bankruptcy administration
more efficient. In his own court he had been creative and had
introduced' many significant innovations. He was also a
student with considérable intellectual curiosity in respect
to bankruptey in general. He had strong views on what needed
to be done to improve the bankruptcy process and in
particulér what was necessary to provide relief to groups

being hurt by the deepening Depression.

Referee King strongly disagreed with much of the
Report,. the solutions it proposed and the Hasting Bill
" designed to implement The Report. During the Spring of 1932
he worked 1like a "slave" which was his expression in
preparing a digest of the proposed amendments to the

Bankruptcy Act. When the analysis was completed he printed

the digest at his own expense and circulated it to all whom he

thought might be interested.

He began an extensive correspondence to gain support
for his views. While he had a personal interes; in opposing
much of the HastingABill he never concealed it, but at éll
times tried to take an impartial and professional point-of-

view.



He was a strong, effective and fair advocate for what
heAbelieved. He was always well prepared. However, if he
failed to carry a point while refusing in most cases to be
persuaded h2 was wrong he nevertheless would accept the
result gracefully and would move to the next point of
disagreement. He had a strong understanding of what was

praétical and might be achieved.

Occasionally when people would express opposing views
Referee King, if he could, would suppress them. There is an
interesting éxchange of letters,'for example, between Referee
Kihg and W.J. Reilley the Canadian Superintendent of
Bankruptey and former Canadian Referee. In a letter to
Referee King from Reilley dated April 13, 1933 Reilley wrote
"i am rather inclined to think that centralization is a
necessary feature of successful bankruptcy administration"
which 1is the Canadian approach. Referee King did not
acknowledge the letter, but in pencil wrote at the bottom of

Reilley's letter "no answer".

Referee King explained how he regarded the Thacher
Report and the Hastings Bill while disclosing his own
personal interest in a letter of March 31, 1932 to Referee

E.W. Baker of Dallas.

@



I have been keenly interested in
improvement of bankruptcy administration
and 'I have set-up here what could be
considered one of the best bankruptcy
courts in the country. In the pioneering
which we have done in the last thirteen
years we have demonstrated, I think, that
bankruptcy administration may be made a
purely business like proposition, with
offices conducted on a purely business
basis. During this period of time we
have closed 9415 cases, involving a
realization -of $38,403,934.33 with an
average period of administration of
11.04 months and an average percentage
cost of administration of 16.25%. While
we have made progress, we do not feel
that we have arrived by any means and are
constantly working on methods for
expediting administration and reducing
expense, In view of these things, it is
as you may imagine, with mingled feelings
that I surveyed the departmental bill,
the product of the survey which has been
conducted during the past months. In
this, as you may know, I gave every
possible help, as did our Association of
Referees. There are many excellent
provisions contained in the bill, such,
for example, as those providing for
corporate reorganization in bankruptcy
proceedings, the bringing wunder the
protection and supervision of the law of
voluntary assignments by debtors, and

_the revision of. proceedings in

composition cases combined with the
provision for extension.

These have, however, been coupled with
some things that I regard as positively
harmful. I cannot visualize setting-up
in Washington, a centralized
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administration of bankruptcy cases, with
a small army of administrators and
examiners. It is sought to place the
supervision of a branch of the Judicial
Department in the hands of an officer of
the Executive Department. This is not
only undesirable and unworkable, but
basicall wrong and being wrong in
principle can never be made right. There
is absolutely not reason for any such
centralization of authority or
supervision. The machinery we now have
can be easily amplified to accomplish the
same results.

Judge King expanded on his views in a letter to Burt

D. Dady of May 12, 1932.

"There is no doubt in my mind that the
President desires most earnestly to
secure a better bankruptey law, but the
promoters, or the chief promoter, the
Solicitor General, who is a fine chap, is
I think figuring more on the prestige it
will bring to the Attorney General's
office inasmuch as it will have entire
control of the whole bankruptcy business
in the entire country, than he is about
anything else and who could blame him.
If this thing goes through as it is, the
organization could be made into the

niftiest little political machine that

ever was put together, with the ten
lieutenants in the persons of the
proposed ten administrators, and the 200
or 400 or 600 examiners as captains, and
the small army of authorized trustees in
every part of the country...

No one has been asked to assist in the
preparation of the bill except possibly
the National Association of Credit Men.
...the Departmental representatives got

(U
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all of the data and information from
every source and they did a wonderful job
of it - then they went to work and
prepared a proposed law which they have
handed to the two Houses of Congress with
a message from the President "This is it.
Adopt it",

There were many other organizations and'persons who
were also concerned about the Hastings Bill. One of these

was Robert A.B. Cook of Boston.

Early in March of 1932 Mr. Cook wrote to Judge King
suggesting that they along with Jacob M. Lashly the Chairman |
of the Committee on Commercial Law and Bankruptcy of the
American Bar Association, might get together to diécuss the
new bankruptcy bill. 1In a letter dated March 10, 1932 Judge

King replied:

My Dear Friend: I am myself placed in a
somewhat peculiar position. I have for
years, as you know, been working for the -
improvement of the bankruptcy law and
practice, and am keenly interested. Here
a bill comes along which is designed in
that very direction, but is is filled
with things I am not for. I frankly do
not want to take an antagonistic attitude
at all. The only thing I can do, 1
suppose, is to be entirely impartial,
stand for the things which appeal to me
as good and as energetically oppose those
which seem to be in error.

Your suggestion about a conference with
yourself and Mr. Lashly is just fine and
I would very much like to sit in, I
assure you.
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Some two weeks later on March 31, 1932 Judge King
wrote to Mr. Lashly:

. "Not long ago I had a letter from Mr.
Robert A.B. Cook of Boston, suggesting
among other things that it would be fine
if you, he and I could get together,
possibly in Detroit, for a conference and
I wrote him that I would be delighted,
although strictly speaking, I am not the
Chairman of the Referees Committee and it
might be well to include him, as I would
not want him to think that I were
usurping his functions. As you may
recall, the Chairman is Honourable
Watson B. Adair, of Pittsburgh. The
conference he had in mind, however, was I
think purely informal and I would indeed
be happy if it might materialize.

Meanwhile Judge King was working hard on his analysis
df,the Hastings - Michener Bill. On the same day as he wrote

Mr. Lashly he wrote, "I am working hard on my analysis every

spare minute and expect to have it done this week",

The public hearings on the Hasting-Michener Bill were
held before a Joint Special Committee of the Senate and the

House Judiciary Committee early in June. Mr. Cook described

them:

Mr. Garrison presented the proponent's
side of the case. At the conclusion of
his remarks, and because I had to be in
Boston the next day, I was recognized to

-



- 13 -

present the opponent's side. Towards the
conclusion of my remarks and after
pointing-out the inadequacies of the
bill before the Committee, I reminded the
Special Committee that in the past the
Bankruptcy Committees of variously
nationally known organizations had
happily co-operated with the result the
bills previously introduced had
represented the  thoughts of these
national organizations and while I
recognized it probably would not be
possible to get a large group together to
sSecure the views of these National
Associations in time to be heard in
connection with the pending bill, or any
substitute therefor, nevertheless I did
want to call into conference men
associated with some of these
organizations who I felt were well
qualified to prepare and provide
suitable amendements for the purposes of

~ the Commﬁttee. This permission was
granted.

"The next day and upon my return to
Boston, I had a visit from Reuben Hunt of
California, then attending a tennis
tournament in Boston and before we parted
we had arranged for Paul King of Detroit,
Carl Friebolin of Cleveland and Jacob
Lashly of St. Louis to be in Boston the
following Sunday. I knew that Mrs. Cook
and our only child then at home were
leaving on the steamer for the other side
and that gve would have the house to
ourselves,

Letter from Robert A.B. Cook to Charles S.J. Banks

which is reprinted in "The National Bankruptcy Conference
and the Bankruptey Act, Journal of the National Association
of Referees in Bankruptcy July, 1948 p. 115 at 116;

Ibid;
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Mr. Cook sent a telegram to Judge King on June 16,

Lashly  of St. Louis, Professor
McLaughlin of Harvard, Hunt of San
Francisco and myself meet here Monday to
draft revision Bankruptcy Law would be
delighted to have you or Referee Adair
your legislation Chairman sit in with us
please advise by wire.

Judge King replied the same day:

Delighted to attend Adair cannot make it.
He suggested you might wish to invite
President Carl D. Friebolin of Referees
Association Cleveland who has been doing
some work along this line. If so please
wire him. I will report your office for
duty Monday morning. Regards.

Paul H. King

Mr. Cook replied to Judge King: ) (:w

Thanks for your acceptance and excellent
suggestion have invited Judge Friebolin.

The so called Boston Conference was held from June 18

to 27, 1932.
Mr. Cook recalled that sometime after the event®:
6. This is an extract from a letter of Robert A.B.

Cook to Charles S.J. Banks which is to be found

in the latter's article "The National Bankruptecy

Conference and the Bankruptcy Act, Journal of the

National Association of Referees in Bankruptcey,

July, 1948, p. 116. The article doesn't say when

the letter was written., It simply says: "Mr. Cook

who might be called the father of the National

Bankruptcy Conference has very kindly furnished

the Author with his story of how the National Bankruptcy
Conference came into being and the liberty has .
been taken of quoting from his letter." It would (v}
seem from the context that the letter was written '
shortly before 1948 when the article was published;
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Mr. & Mrs. King came and later were
joined by Mr. Friebolin and Mr. Lashly.
On Monday Mr. Hunt, Professor McLaughlin
of Harvard and Joseph B. Jacobs of
Boston, now deceased, who had served
conspicuously on various bankruptecy
committees joined the meeting and with
myself constituted the roster of the
original meeting. Mrs. King  was
designated house mother and Paul was made
chairman. Our first thoughts were to
undertake a 'short form bill’,
realizing, of course, that an over-all
revision would involve much time, and
certainly would not have the same chance
of early passage as a shorter bill.
However, before we concluded our
activities, which lasted throughout the
week, we found ourselves laying plans for
a comprehensive revision. Paul had
already designated our group as the
National Bankruptcy Conference, and had
expressed the thought that the
Conference should be kept alive and
should be expanded from time to time so
as to take in representatives of other
organizations interested in the subject.
All the work performed at this first
Conference, including the secretarial
work was performed in our home in
Wellesley Hill, Massachusetts.

A more immediate recollection of the Conference was

that of Referee King who in a letter of July 12, 1932 to

Harold Remington wrote:

In response to a telegraphic invitation I
attended a Conference in Boston recently
called by Mr. Robert A.B. Cook, Chairman
of the Bankruptcy Committee of the
Commercial Law League, and we spent a
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most intensive ten .days in the
consideration of the critiecisms of the
present law and the proposed remedies and .
the drafting of a tentative revision
which to our minds more nearly meets the
conditions. The Conference was attended
also by Mr. Jaccb M. Lashly, Chairman of
the Committee on Commercial Law and
Bankruptcey of the American Bar
Association, Honourable Carl D.
Friebolin, President of the Referees
Association, Professor James A.
McLaughlin, of Harvard University, Mr.
Reuben G. Hunt, San Francisco,
Specialist, and Mr. Joseph B. Jacobs of

. Boston, also a member of the League
Committee. While every man present had
his own notions, each one was involved
with the desire to collaborate in a draft
which would be workable and therefore
more acceptable than the proposed
departmental revision, All the
conferees could not remain till the
conclusion of the Conference. So that
the draft which Mr. Cook and I finally
completed has been sent to the others for
criticisms and suggestions. As soon as
it is in a final form for submission I
want to send you a copy for your
criticisms, I might say that this
proposed revision is in response to
Chairman Hastings' suggestion when Mr.
Lashly appeared before the Congressional
sub-Committees, which in effect amount
to this: that if he, Mr. Lashly, were
going to criticize the pending bill, he
ought to submit something constructive
in its place. The Conferees have not the
temerity to think that the product of
their labours will run the gauntlet of
criticism without change, and in fact
welcome any constructive suggestions
that may be made.

The following day July 13, 1932 Referee King wrote to
Ralph Stone:
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We spent ten intensive days discussing
first the criticisms of the present Act
and the proposed remedies, finally
working-out a tentative draft of
proposed amendments which to our minds
would more nearly meet the conditions
than the pending revision,

Professor MacLachlan who played an important part in
the Boston Conference and an important continuing role in the
bankruptcy reform movement of the Thirties came from a
distinguished academic family and was himself an outstanding
student, a respected teacher and was to become a legend of
Harvard Law School. He had red hair and was often known as
"Red Mac". When he was 16-he wrote to his parents, "I wonder
if you realize what a peculiar combination I am of highly
developed analytic and introspective powers and naive
boyishness."7 His family name was McLaughlin. 1In mid-life
he changed it to MacLachlan as he thought that the spelling
was the one that was used by the earliest branch of the
family. It produced some confusion to future librarians who

had to catalogue articles and books written by both James A.

McLaughlin and James A. Maclachlan.

7. See Ellen Bernstein, Red Mac, Harvard Law School Bulletin,
Summer, 1979, pp. 20-23;
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MacLachlan was an enthusiastic participant in most
sports. He regularly jogged to éhe Law School from his home
many miles away. In between classes he could be found
chinning himself on the metal bar that ran across the top of
the cubicles in the men's room In the early years of the
National Bankruptcy Conferencelwhen it met in the board room
of the Union Trust Company in Washington, MacLachlan would
insist on throwing open all of the windows half-way through
each morning and afternoon session and ask fof volunteers to

run with him around the White House.

He was not always the easiest person with which to
work. He, for example, wrote to Paul King in June of 1932
saying that he was not impressed with Lashly and suggesting

that the group rely more on Weinstein and Friebolin.

At the same time Robert Cook took the occasion to

write a similar letter on July 14, 1932:

"I should 1like to see Lashly and
McLachlan get together and reconcile
their views, for I feel that if there are
any two of our Conferees apart it is
they. The rest of us are so strongly of
one mind that we do not seem to have much
difficulty in accommodating ourselves to
another's viewpoint.

()
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Professor MacLachlan also wrote about the Boston

Conference some years after the event in an article published

in the University of Chicago Law Review in 1937:8

The opinion prevailed that the best way
to meet the Thacher proposals in Congress
was to be prepared with an alternative
positive program. The administration's
lawyers politely recognized the
scholarly character of the proposals
made with equitable distribution, but
showed no interest in incorporating them
into administration bills. In fact the
proposals affecting administration which
interested the Solicitor ° General's
office operated in a field so distinet
from that encompassed by the substantive
law proposals that there was no
substantial contact between the
exponents of the two lines of thought.
The lawyers and referees, however, were
interested in the substantive law
proposals, not merely as affording a
tangible alternative to the Solicitor
General's program but also as having
intrinsic merit warranting their careful
study and promulgation in the most
practical fornm. The result was what
later came to be styled the National
Bankruptcy Conference. Two referees,
four lawyers, and one full-time law
‘teacher met at a lawyer's home in
Wellesley, Massachusets, one weekend in
June, 1932, and pursuant to a declared
intention to draft all necessary
amendments to the Act by Monday next
spent three days arguing over the
definitions in section 1. Some of the
members of this group were amused at the
idea that anything more than a broad
discussion of principles could be
accomplished in such a limited time, but
none anticipated the volume of intensive
work, negotiation, and correspondence

8. McLaughlin, Aspects of the Chandler Bill to amend the
- Bankruptey Act (1937), 4 U. of Ch. L. Rev. 360;
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lay ahead. Such anticipation would
probably have deterred even the most
enthusiastic from committing themselves
to the investment of time and energy that
was to be required.

A few days after the Boston meeting Reuben Hunt wrote

to Referee King in a letter of July 5, 1932:

to Mr.

It was a great pleasure to me to work
under you at Boston, and I hope we will
be able to get together again soon. I
will be glad to go East again at any time
when I may be of service. Having grabbed
the bear by the tail, I am desirous of
holding on until something constructive
is definately accomplished.

I am sorry I did not stay with you at
Boston until the end...

Referee King in his letter of July 12,
Hunt:

««.Mr. Cook and I spent a great deal of
time in the phrasing, but we did not dare
to hope, of course, that it would finally
stand the tests of the thousands of
critical eyes that would be turned upon
it and come through without change. 1In
fact, we assumed that there would be many
changes suggested, and I telegraphed him
from Bay City, only Friday night stating
that it is my idea as soon as we have the
reaction of the various groups which are
giving the subject matter special
consideration we should all meet again

for a revamping of the drafts. I have.

not had time to hear from him yet in
response to this telegram, although a
letter may be received before this is
transcribed. If s0, I will make
reference to it in a postscript.

1932 replied
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I do not know when I have enjoyed a
conference so much as the one in Boston.
Each man present seemed to be involved
with the idea of getting the best draft
possible without regard to personal
views. I know that you generously
discarded several pet proposals and I
know that I did. '

"Our informal committee of seven" was how Professor
McLauéhlin described the group in a letter he wrote on June
29, 1932 to Mr. Cook. A few months later Judge King began to
describe the group as "our conference™ and "a voluntary
donference":while Mr. Cook referred to "ouﬁ conferees". The

name was not important at the time. What was important was

| that the 1little group was extremely active in drafting

amongst themselves and forwarding drafts to each other for
coﬁment. However, the early uée‘of the expressions "our
conference", "voluntary conference" and "conferees" was
undoubtedly’the origin of the name of what was later to be

known as the National Bankruptcy Conference.

The group c¢ontinued to do much drafting amongsf
themselves. The drafts were forwarded to each other for

comments. They soon developed an immense correspondence.

It was soon decided that a second meeting of the
group would be better located than Boston had been, but Mr.

Cook cautioned Judge King in a letter of July 19, 1932:



With regard to our further conference,
and so far. as our conferees are
concerned, I must agree with you that
Detroit is more centrally located than is
Boston. But, have you given thought to
the fact that men like McLaughlin have no
expense account upon which they can draw,
and hence we would probably be without
their services.

Judge King replied in a letter of July 26, 1932:

I quite realize the difficulties of
Professor McLaughlin's situation, and
would 1like, myself, to defer to it
provided that it is agreeable to the
others. As a matter of fact, I have no
expense account on which I can draw for
- such purposes. You might be surprised to
know this, and I am sure you will be
surprised and pleased to learn that my
good associate, George Marsten, always
insists on bearing a half of such

expenses. We pay if out of our pockets -

and are glad to do it for the good of the
cause. We have no doubt also we are in a
much better position to pay the expense
with our larger income than is Professor
McLaughlin. Referee Friebolin is in the
same position as Referee Marsten and
myself - to pay his own expenses. I
presume Mr. Hunt may be paid by the
organization which he represents and I do
not know how Brother Lashley fares.
‘Possibly his reasonable travelling
expenses are defrayed by the American Bar
‘Association. Referee Coles would, I have
no doubt, have to pay his own. I had not
thought of the next meeting as my
conference in any sense of the word,
although. you are good enough to refer to
it as such. It simply occurred to me
that it was, but a continuation of your
conference. I suppose this may come
about because of the fact that in a burst
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of good feeling I was chosen Chairman,
‘and yet I am perfectly willing to go
ahead and act if you think I should.

There was also activity in other fronts. A, group of
three of the leaders of the National Association of Credit
Men decided to draft_a substitute bill. Reuben Hunt heard of
the proposal and wrote to Judge King on August 13, 1932 and
proposed that W. Randolph Montgomery of New York who was the
attorney for the association (and who would later become a
Chairman of the National Bankruptcy Conference) should be
invited to join the Boston group. '"It would save time and
expense if they were to amalgamate with us". Earlier Mr.
Cook had written to Referee King also suggesting the name of
W. Randolph Montgomery with the request that he bring with

him the Chairman of the Association's bankruptcy committee.

Other names proposed by Mr. Hunt té whom invitations
might be sent were William J.H. Hayes the attorney to the San
Francisco Board of Trade, William H. Moore Jr. of Los Angeles
and Thomas G. Layton of Portlgnd. Mr. Lashly suggested
Referee Coles of St. Louis while Judge King requested
invitations to be given to Harold Remington and Jacob

Weinstein.

. It was finally decided that the second meeting should
not be held in Detroit, but in St. Louis in September. Judge

King sent a letter on August 12, 1932 calling a meeting of



vw: uwuisrouce” 10 SU, Louls on September 15, 1932 to Hubert
A. Cook, Honourable Carl D. Friebolin, Reuben G. Hunt, Joseph
B. Jacobs, Jacob H. Lashly and James A. McLaughlin. He also
indicated that he would inv;te William H. Moore, W. Randolph

Montgomery, Jacob Weinstein and Referee Coles of St. Louis.

Judge King was asked to extend an invitation to Harold
Remington a few days before the meeting was to take place. 1In

a letter to him of September 10, 1932 he wrote:

As you may know, a small group of those
actively interested in bankruptcy
administration and practice got together
in Boston in June to consider the
proposed revision of the Act with the
idea of comparing notes and possibly
evolving a substitute draft.

Attending this conference were Mr.
Robert A.B. Cook, Chairman of the
Committee on Bankruptcy of the
Commercial Law League; Mr. Jacob M.
Lashly, Chairman of the Committee on
Commercial Law and Bankruptcy of the
American Bar Association; Professor
James A, McLaughlin of Harvard
University; Mr. Reuben G.Hunt, of San
Francisco, a bankruptcy specialist;
Honourable Carl D. Friebolin, President
of the National Association of Referees
in Bankruptcy; Mr. Joseph B. Jacobs, of
Boston; and myself. We were in intensive
session for more than a week, developing
a tentative draft of amendments to
certain sections of the law which we felt
should be and could be improved.

Our proposed revision has been the
subject of correspondence ever since,
and it is now felt desirable to get



together again. The conference has been
arranged for St. Louis, beginning
Thursday, September 15th, and with the
exception of Professor McLaughlin who
unfortunately will be unable to attend,
all of the Boston conferees expect to be
present. The purpose is, of course, to
try to agree on a perfected draft for
introduction at the December session of
Congress. It is not known, of course,
Just what form this will take, but it
might very well be the American Bar
Association bill, inasmuch as the sub-
Committees of the Judiciary Committees
of both Houses have invited the
preparation and presentation of such a
draft.

While it is desirable, in order to avoid
protracted discussion which might result
in getting nowhere, to keep the
membership of the group as small as
possible and yet have it representative,
we feel that it would be incomplete
without your presence and I have been
given the pleasure of extending a most
earnest and cordial invitation to you to
attend the St. Louis meeting.

Arrangements have been made by Mr.
Lashly for the holding of the conference
at the law library in the Civil Courts
Building and to have those attending
accommodated at the Jefferson Hotel. As
I say, we will convene on the morning of

" Thursday, the 15th, at as near ten
o'clock as possible. : .

With kind regards, I remain
Sincerely yours,
Just prior to the St. Louis Committee the standing

committee on commercial law and bankruptcy of the American

Bar Assocation made a report on the Hastings - Michener Bill.
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The Chairman of the Committee was Jacob H, ,Lashly. The
report noted that there were fundamental charges proposed by
the Bill which were unsound and impractical. It recommended

opposing the Bill,.

"The Bill seeks largely to eliminate
Judicial control or < supervision of
bankruptcy administration and to replace
it with a new type of so called creditor
control which in practice is certain to
degenerate into "proxy" or "assignment
solicitor" control.

The present bankruptecy law, enacted in
the year 1898 and as subsequently amended
is fundamentally sound and upon it has
been built a great body of Jjudicial
decisions which must not be destroyed."
Certainty in the law is always important. It is
always interesting however how certainty in the form of a
body of Jjudicial decisions is often used to oppose new
legislation when a law has lived beyond its time as if the

‘body of Jjudicial decisions interpreting the old law is

preferable to a new law designed to meet new circumstances.

The St. Louis meeting worked well in no small measure
due to the meticulous planning by Judge King. The agenda he
prepared went from early in the morning until late at night.

Every few minutes there was listed some section of the bill

for discussion, the speaker to make the initial presentation -

and the time allotted for the entire discussion. Sometimes

as little as five minutes was set aside for a topic. Twenty

minutes was the most.

O



Reuben Hunt said in a letter of Septemﬁer 28, 1932 to
Judge King:

My own reaction to the St. Louis

conference is that it functioned even

more smoothly than we did at Boston,

owing to your able leadership.

A few days before Judge King had written to Jacob
Weinstein who had been invited to attend the St., Louis

meeting, but could not.

The St. Louis conference was a great
success: in fact the results
accomplished were much more favourable
than I dared to hope.

Events were moving fést. The little group continued
its phrenetic pace. Judge'King circulated almost weekly
memoranda. The‘others responded with their own. Judge King
modestly remarked that he only acted as a clearing house. It
nevertheless became apparept that. the c¢irculation of

memoranda was not enough and that a new meeting was

necessary.

A Third Conference was held in Washington‘on January
26 and 27, 1933 at the Hotel Willard. There were some twenty-
fivq persons in attendance representing nine organizations.
The only members of the founding group as expanded was

Referee King, W. Randolph Montgomery and Jacob Weinstein.
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The minutes described the conferénce as being "a
conference of various organizations interested in the
bankruptcy law and its administration and the amendments

proposed thereto now pending before Congress".

"The Conference was called to order by the Convenor,

Paul H. King, who stated that it is the natural outgrowth of

preceding conferences held in Washington, Boston and St.
Louis last year, that its immediate purpose is the
consideration of certain proposed amendments now pending.in
Congress; that there is every reason to believe that by
virtue of its representative character and the experience of
its members as judicial offiéers, lawyers and credit men, to

believe that it may be of service at this juncture".

Another purpose of the January, 1933 Conference in
Washington was to meet with Senator Hastings. Two 1long
meetings were}in fact held with him and the Conference was
assured that the most objectionable features of the bill

would be eliminated.

The intensive discussions and meetings that went
almost around the clock at the January, 1933 meeting in
Washington was described at length in a letter of February 1,
1933 to Herbert M. Bierce the secretary of the National

Association of Referees in Bankruptcy.
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I have just wired you a brief report on
the Washington conference. Not a day
went by there but what I thought of you,
and many times a day, and wished for your
kindly, helpful presence. The burden of
the conference naturally fell rather
heavily on me, although everyone was
disposed to assist in every way possible.
We had, as I wired, 25 men there, and,
thanks to your splendid backing and
support, a goodly number of referees, 14
as I recall, They were not all there at
any one time, Mullinix having to go
Friday night and Hecker and McAllester
not arriving until Saturday morning.
Eden was away on account of the funeral
of his wife's brother in Illinois, so I
made the arrangements for the rooms and
copies of the bills, ete. and was all
set for the conference when it convened.
In order to get lined up I went down a
day early, as you know.

We spent Friday morning in reading the
bill aloud, and in the afternoon took up
Section 74 and went through it word for
word, clause by clause, and subdivision
by subdivision. This ran us up to
midnight and we made altogether about 40
suggestions.

Saturday morning ) § appointed a
committee to check over our work and to
redraft the section as we would amend it.
This consisted of Messrs. Weinstein,
Olney and Friebolin. ’

I might say that our first committee was
a Conference Committee appointed to meet
with Solicitor General Thacher and I
designated Messrs. Montgomery and
Sunderland. The former you know, but the
latter probably not. He is a very able
lawyer belonging to the John W. Davis
firm, and has been counsel for the
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receivers in a half a dozen big railroad
cases, 1including the Frisco and the
Missouri Pacific., He is a likeable chap
and a hard worker. Before this committee
met with the Solicitor General we had
rather come to the conclusion that we
. should try to save our regular procedure
and draft a special bill to meet the
emergencies, and I appointed a Drafting
Committee consisting of McCracken,
Secretary ° of the American Bar
Association, Olney, Kagy, Richman and
McCrackin of Valdosta, Ga., to see what
they could do. During the dinner hour on
Friday they prepared a rough draft of a
bill which was really a very good start,
but in the evening our Conference
Committee with Judge Thacher reported
that he was satisfied that some
legislation of the character pending is
bound to go through, not because it is
economically sound nor because it is in
accordance with legal principles, but
Simply to meet the emergency, that a well
defined movement for currency inflation
has been started and that this
legislation is the only thing that can
stave off the inflation. In other words,
it is the lesser of the two evils. The
General was very approachable and agreed
to several of the proposals to remedy
some of the worst defects in the bill,

such as the one providing for a referee’

in each county, limiting the fees in
extension cases and the one authorizing
* the court to approve and put into effect
a settlement with creditors without
their consent or the consent of a
majority in number and amount.

On Saturday morning the Conference
Committee went back to the Department of
Justice to get Judge Thacher's proposed
amendments to the corporate
reorganization section and the



Department amendments to the railroad
reorganization section. They returned
at noon with the former, but could not
get all of the latter until five o'clock
in the afternoon. In the morning we
considered an important memorandum from
Professor Frankfurter of Harvard with
reference to the railroad reorganization
bill and passed upon two amendments to
Section 74 left over from the day before.
In the afternoon we had the amendments to
Section 75 to work on and this took us up
until the dinner hour, when we went to
work on the proposed changes to Section
15.

At the evening session we had become
greatly reduced in number, but still a
good working force, so we proceeded to
draft the 1letter of transmittal to
Senator Hastings and a statement of the
reasons for the various amendments, At
ten o'clock I was all fagged out and had
to be excused, but the rest of the group
worked until 1:30 Sunday morning, their
train not leaving until 1:55.

The Department of Commerce furnished a
stenographer, who got the dictation out
Sunday, and it was in my hands. at 6:00
o'clock in the afternoon. It being our
wedding anniversary I took Mrs. King out
to dinner and to "Of Thee I Sing" in the
evening, then went back to work and
stayed by until 4:00 o'clock Monday
morning. I was up at 7:00 and checked
the language of each of the amendments to
Section 74, had a hasty breakfast and
hurried to the Capitol. I wanted to see
Senator Hastings the first thing and got
there before his office was open, picking
up some extra copies of the House bill on
the way. I was "Johnny-on-the-spot™ when
he walked in and he was exceedingly

"gracious, inviting me in and spending
nearly an hour with me. He asked me to
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take his bill which had been introduced
the previous Saturday afternoon,
containing all of the recommendations of
the Solicitor General, and annotate it
for such changes as our group wished to
make. The bill was ready at eleven
o'clock, when I again went to the Capitol
to get copies, and started in on the
annotations, taking the stapling out of
the bills, splitting the forms so that
each page could be handled separately,
having the new matter typed in in red and
existing matter deleted by lining out in
red, then pasting the statement of
reasons on sheets of white paper opposite
the sections affected as interleavings,
finally binding the whole thing together
in the form of a book, as you might say.
I had to hold this, however, until the
last minute Tuesday, because Sunderland
came down early that morning with a whole
flock of amendments to Sections 75 and
76, which had to be prepared and put into
shape as I have indicated. I got him
started on the work with two
stenographers and helped him up until
noon, when I had to beat it out to
Alexandria to keep my Rotary attendance
record perfect, but got back in time to
finish up the Jjob, check it and send it
to the Senator.

It was certainly a busy week. I sent
out the telegrams calling the conference
on Tuesday, went to Washington on
Wednesday evening, spent Thursday in
arranging for the meeting, Friday and
Saturday in presiding over it and had the
satisfaction Tuesday of turning over a
complete report. The question now is how
much of it will be used. Yesterday I
finished up the Jjob by writing Senator
Hastings, Solicitor General Thacher and
Bob Cook, who 1is going ¢to be 1in
Washington on the matter for the next few
days. I think we ought to have someone
there from now on and am going to arrange
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for a number of our conferees to take’
turns, 8o to speak, until Congress

adjourns. Senator Hastings is not sure
that any bill will pass, but believes one

will, .He thinks that if he can get it

into conference the managers of the two
Houses will readily agree, provided no

material changes in substance are made.

While I have done my level best ¢to

perfect the bill, I would be relieved if

the legislation does not pass, because it

is certainly wunsound in every way.

Economically it seeks to stay the

necessary processes of liquidation and
cancellation of indebtedness that is

never going to be paid, and that, of
course, cannot be accomplished by law.

It is much in the  same category as

plowing under every third row of cotton,

destroying half the coffee crop of’
Brazil, and buying up all the wheat to
stabilize the ' market. ~ From the

standpoint of the law it changes the very
foundation principle of our bankruptey
procedure and without question, no
matter how they put it, it does impair
the obligations of contracts.

The situation in Washington is well nigh
indescribable., Economic conditions are
so desperate that ordinarily
conservative men are suggesting almost
anything that has the semblance of being
helpful. This is markedly so in the
bankruptcy field. It is not so much to
say that not a member of the House knew
exactly what was in the bankruptey bill
which was passed on Monday. Congressman
McKeown, who fathered the composition
and extension section had some ideas
about that. The LaGuardia railroad bill
was written for him. Solicitor General
Thacher drafted the corporate
reorganization section. No hearings
were held and no real Committee meeting.
The sub-Committee met frequently and
every day a new flock of amendments would
come in, The three bills were Jjammed
together in one draft and they didn't
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even bother to remove the sections of the
corporate reorganization bill making it
operative, from the text, but, as you
probably noticed, ran them right in with
the text--and then passed the mess under
suspension of the rules in a two-hour

debate. Congressman Michener told me

that he was regarded as having put the
bill through but he did it entirely as a
matter of policy, notwithstanding its
faults and knowing that the Senate would
fix it up. In the Senate, Senator
Hastings 1is conscientiously doing his
level best. He told me frankly that he
knows nothing especially about the
subject and that he must rely on Judge
Thacher to furnish the draft. He
welcomes suggestions and criticisms, and
altogether was very fine about the whole
matter.

On my return to the office I find a
letter from Judge Tuttle, written in his
characteristically forceful way. It is
so good that I have had copies made and
am enclosing one to you. In the first
section of this letter I enclosed copies
of my communications to Senator
Hastings, Judge Thacher and Bob Cook.
Also a copy of the Senate bill which
includes all of Thacher's amendments to
date. I did not count them, but our
report will make 55 or 70 changes in this
draft if they are accepted.

The Journal (Journal of the National
Association of Referees in Bankruptey)
arrived as I am dictating this and I have
dropped everything to look at it, as I
always do when it comes, It is just like
getting a letter from home, and this one
is fully up to the standard. Every time
a new issue arrives I feel proud of it,
and of the Association, and of you.

VR
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Thank you for the carbon copies of the
various communications you have been
writing in reply to inquiries. I am
glad, indeed, to have these and they have
sponsored the thought that it would be
wise for me to send out to each Referee a
brief statement of the Washington
situation. President Beach called me
long distance yesterday to thank and
congratulate me in conneetion with the
conference, stating that Referee Olney
had told him that it was a very great
success and complimenting me on my
handling of it, and of course, I was glad
to have him feel this way about it.
During the conversation I suggested the
sending out of the circular letter and he
thought it would be a splendid thing,
because most Referees are naturally
without information and have to depend
upon what they get in the newspapers,
which is not very reliable and certainly
not up to date, so I am sending the
bulletin today. You will, of course,
receive a copy of it. I think I will
send it also to the conferees who are
present, in addition to the referees
attending , the members of the Bankruptcy
Committee of the American Bar
Association, Commercial Law League and
the American Bankers Association.

George suggested that our Directors
meeting will probably be held in New York
some time within the comparatively near
future and wanted me to attend in
connection with the working out of the
regional conference idea. This I agreed
to do. »

I do not know that I ever wrote a serial
letter 1like this before, but it was
impossible to finish it yesterday and I
did want to get something to you right
away.



With cordial regards, I remain

As ever yours,

On the legislative front Congress was busy. Indeed,
this was the principle reason that prompted the January, 1933
meeting in Washington. Bill (P.L. 27) was the first Bill to
be enacted following the ﬂasting - Michener Bill which had
been withdrawn became effective February 11, 1932. Less than
a month later the increasing pressures for codification of
equity receiverships particularly in respect of insolvent
railhays resulted in the enactment of section 77 of the

Bankruptcy Act. This Bill (P.L. U420) provided for the

reorganization of a railroad engaged in interstate commerce.

It became effective March 3, 1933.

Congress next addressed itself to the pressing
problems of municipalities. It was in the depth of the
Depression, Municipality after municipality across the land
was defaulting. The two hardest hit cities were Chicago and
Detroit. Judge Friebolin in a letter of March 7, 1933 to
Judge King however wroﬁe, "Cleveland joins Detroit in what
Mr. Hoover called "a reverse of prosperity". A few days
before Judge Adair in a letter of March 4, 1933 to Judge King

took a philosophical aproach to the problems. "After all no
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one had seen the like before in the United Sfates and who
could say how it would all end."™ He wrote, "we are living in
a very interesting time. They have hadvsuch situations in
Europe and have lived through them, so I suppose we shall do

the same".

Jacob Lashly in a memorandum dated March 23, 1933 to
Judge King and to the others in the Conference reported that
there were a number of bills pending in Congréss designed to
extend the operation of the bankruptecy law to municipalities
primarily to aid Detroit and Chicago. He concluded his
letter by stating "your organization or group might consider
it. "Judge King replied a few days later in his letter of
March 28th. His "letter is indicative of a national
bewilderment at the immensity of the economic breakdown. It
also indicates how Judge'Kiné was prepared to face up to the
problem and seriously consider solutions that he otherwiée
thought to be unthinkable. This in itself was a mark of a

leader as he undoubtedly was.

“"In normal times the proposal would be
simply unthinkable, generally speaking,
that a municipality should avail itself

. of our bankruptcy laws, but under present
conditions we need not, I suppose, be
surprised at anything, not even if they
suggest running the United States
Government and its tremendous
liabilities through a bankruptecy court,



or if they set up some internationaf
bankruptey court so that all of the
nations of the world-could go through.

I know the situation with us |is
desperate. A special session of the
legislature saved us from defaulting in
January. We are taking care and feeding
every day 200,000 people, if not more.
Our deficits are steadily mounting, our
taxes are falling off. I don't like the
idea of doing it through the bankruptcy
court; it does seem that there ought to
be some other way.

Congress ultimately passed the Municipal Bankruptcy
Act (P.L. 251) effective May 24, 1934.

Both Congress and the "Bankruptcy Conference™ were
working at a breakneck pace. ' The relief amendments were

passed on March 3, 1933. Referee King who referring to

himself as temporary Chairman called a "Fourth General

Bankruptey Conference®" on April 29, 30 and May 1, 1933 to be

held again in Washington. The site was the Conference Room

of the Chamber of Commerce of the United States.

Referee King was elected permanent Chairman at the
Washington meeting of and which Mr. Lashley referred to as
the "Joint Conference". During the meeting all major draft
amendments which had thus far been proposed by the diffefent
organizatioﬂs were referred to several "Committees and
Assignments" for discussion. The seven major committees and
their Chairman were: (i) ~Definitions and Offences, Harold

Remington; (ii) Jurisdiction and Procedure,'Jacob Lashly;



(iii) Bankrupts, Robert A.B. Cook; (iv) Administration,
Paul H. King; (v) Creditors, W. Randolph Mongomery; (vi)
Preferences, Liens and Titles, James A. McLaughlin; and
(vii). Reorganization - Corporate and Railroad, Edwin S.S.

Sunderland.

There was in addition a drafting committee appointed to draft
appropriate provisions to be used in proposed legislation to

incorporate the resolutions approved by the Conference.

A week after the end of the Washington meeting Robert
Cook wrote to Paul King in a letter of May 9, 1933:

We took a giant stride in our Washington
meeting...your direction of the meeting
was just perfect and surely without your
preliminary effort and preparatory work
we could not have made early the progress
that was achieved within the few days we
were together.

A second letter was received by Referee King to the
same effect from Reuben Hunt. In a letter dated May 8, 1933
he said:

"The Hastings Bill appears not only to
be dead, but completely Burried.

After we get an improved Bankruptcy Act
along the 1lines approved at the
Washington Conference we must turn our
attention to the next step up the ladder
by making referees the court of
bankruptey.




- 40 -

We all appreciate your untiring efforts
at Washington and the courteous but firm
way you guided the proceedings.

Randolph Montgomery seems well pleased
with the results of the Washington
Conference and appears definetly allied
with us.

Two meetings of the Drafting Committee were held
following the Fourth General Bankruptcy Conference. The
first was in New York on May 20, 21, 22, 1933 and the second
in the Law School, Harvard University, Cambridge on Friday,
Saturday and Sunday, June 23, 24 and 25, 1933. The New York
meeting was arranged by Randolph Montgomery at the Downtown
Athletic Club. Members were informed that rooms could be
obtained at the Athletic Club for $2.50 per night. The

Cambridge meeting was arranged by Professor McLaughlin,

The Drafting Committee was the "real" Conference.
Those, for example, attending the New York meeting were Paul
H. King, Robert A.B. Cook, Carl D. Friebolin,. Jacob M.
Lashly, James A. McLaughlin, W. Randolph Montgomery, Harold
Remington, Edwin S.S. Sunderland, Jacob I. Weinstein who were

"assisted by Max Isaac (and) Peter B. Olney Jr."

It was beginning to be difficult for Judge King to
hold together his 1little "Conference",. They were getting
tired and the travelling expenses were becoming too much for

some of the members.
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In the summer of 1932 Mr. Cook had wrftteﬁ to Judge
King that men éuch like McLaughlin had no expense accounts
and accordingly might not be able to attend a meeting if it
was to be held in Detroit.

A year later in the summer of 1933 Referee Friebolin
of Cleveland felt that he could not attend the meeting of the
drafting Committee in Cambridge. He wrote to Referee King,

I think I'll have to let you go along without me.

Referee King immediately replied‘in'a letter of June

15, 1933 imploring him to come:

So please stick to the ship for one more
voyage, because without flattery at all
we need you. Right now, we must have
McLaughlin in order to finish section 60,
67, 68 and 70 and I figure the only way
to get him was to have the meeting in
Cambridge. :

With another meeting coming up later in the summer
Carl Friebolin,wrote Watson Adair, the Referee in Pittsburgh
and the second President of the National Conference of

Bankruptey Referees, that he would send a cheque to Paul King’

to help pay the costs of the association but:

"I am prompted to say .however, that I
would rather contribute than attend the
Conference. As it is, those of us have
attended all of them have spent several
hundred dollars already in railroad
fares and hotel bills.
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The only thing that induces me to send a
cheque is that it is going to Paul who
has not only been to the expense of the
rest of us, but in addition the "Atlas"
who has been shouldering the Chief
burden.

Referee Friebolin did not attend all the meetings
thereafter, but continued to work with the Conference and
took an active part with the Referees Association. He was

elected its sixth President at the fith annual meeting held
in Atlantic City in 1931.

From all accounts Carl Friebolin was a good lawyer
and Judge and above all a gentleman with a quiet sense of
humour and a natural dignity. Towards the end of his year as
President of the Referees Association, Judge Charles H. King
of Memphis, the immediate past President wrote to him asking
that he speak out on the subject of Referees salaries.

Referee Friebolin replied in a letter of August 24, 1932:

"I am sorry that I cannot agree with you
that the association take-up the matter
of Referees' Compensation. While not
addicted to exaggerated assumptions of
dignity and being congenitally opposed
to stuffed shirts, I still think that for
the Referees' Association to initiate
anything with regard to compensation is
wholly 1lacking in the dignity which
certainly accompanies the Judicial
position to whieh we always aspire."



U
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Referee Friebolin was not one to evade the truth even
when it hit close to home. The Solicitor General had said
that the Bankruptcy Court was no longer a worthwhile and
appreciable medium of distribution of insolvent estates.
"What he said is true" wrote Carl Friebolin his remark being
all the more telling as he was at the time he wrote this the
President of the National Association of Referees in

Bankruptcey.

Between the two meetings of the Drafting Committee,
Harold Remington wrote to Referee King on June 9, 1933 in
support of the "great body of judicial decions™ about which

Jacob Lashly had written the previous September.

I am entirely out of sympathy with the
idea of amending every section of the
Bankruptcy Act. That Act has been
interpreted and construed by thousands
of decisions, and so interpreted and
construed is a subtantial, valid and well
constructed statute. Stability in the
law is desirable and there ought to be no
general revamping of each and every
section of the Act, as seems rather to be
the inclination. It will no doubt become
the duty of yourself, the astute careful
leader of the whole thing, to perform the
appropriate cutting out process. '

In July of 1933 the National Association of Referees
in Bankruptey whichAhad been founded largely by the efforts
of Referee King in 1926 met at the Grand Hotel on Mackinoe

Island, Michigan. Those who were made honorary members of
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and who spoke to the Association at this meeting also suggest

the influence of Referee King. Lloyd K. Garrison, who by

then had become Dean of the University of Wisconsin Law '

School, was made an honorary member as: ﬁas W. Randolph
Montgomery, Counsel to the Association of Credit Men and
Jacob M. Lashly Chairman of the Committee on Comercial Law
and Bankruptcy of the American Bar Association. Reuben G.
Hunt in a major address told the legislative history of
bankruptecy from the Act of 1800 to date. The remainder of the
programme was principally devoted to discussion of the 1933

amendments to the Act.

The American Bar Association met in Grand Rapids at
the end of August in 1933. Referee King thought it
appropriate to hold one more meeting of the.Conference at the
same time to enlist the support of the A.B.A. Jacob Lashly by
a notice dated August 5, 1933 notified the Conference of a

. special meeting to be held on August 29th. The notice went to.

Paul H. King, Robert A.B. Cook, Reuben G. Hunt, C.D.
Friebolin, Hubert M. Bierce, Jacob I. Weinstein, W. Randolph
Montgomery, Peter B. Olney, Harold Remington and James A.

McLaughlin.

The major initial thrust of the new Conference
concluded with a meeting in Chicago on December 7-10, 1933.
It was held in the Law School of Northwestern University. It

was described as the second session of the Fourth General
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Bankruptcy Conference. The meeting was held to receive the
report of the Drafting Committee appointed in the first
session of the Fourth Conference which had met on two

occasions.

With so much activity one might wonder about the
expenses of the Conference. The fact is that while they were
always kept to a minimum, they were not insignificant from
the point-of-view of 1933 dollars. - A statement of
"Bankruptcy Conference Expenses of Jdly‘31, 1933" showed the
ma jor expense to be printing. Thére were two drafts of 100
copies each and a third draft of 1000 copies for a total cost
of $877.93. The other expenses for postage, telephone,
telegraph, multigraphing and the like were some $200.00 for a
total of $1,096.00 expenditures. The receipts wére $75.00
contributed by the Conferees themselves and the balance was
evenly contributed by the request of the Conference from the
American Bar Association, Commercial Law League, National -
Association of Credit Mén and the National Association of

Referees in Bankruptcy.

By the end of 1933 the Bankruptcf Conference was
thoroughly established. Professor McLaughlin in 1936 gave a
description of its founding which has been previously quoted
in part. He concluded by describing the growth of the

Conference during the few years following.
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The Conference later grew to more than
forty members. The Bar Association,
Referees', Credit Men's and Commercial
Lawyers' Associations each undertook a
small contribution to pay clerical and
printing expenses Members of the
appropriate committees of these
organizations were made the basis of the
Conference. Additional members were
added from time to time as particular
interest or particular competence
appeared or as a particular subject
matter called for the introduction of
specialized talent, as in the case of
corporate reorganization, stockbrokerage
bankruptcy, or * real property
arrangements by unincorporated persons.
Members occasionally added for reasons
of diplomacy or promotion did not
seriously impair the work. = Aged
conservatives impressed with the
perfections of the Act of 1898 died,
withdrew from active participation or
gradually acquired an almost human
elasticity of mind, Between the ten or
more meetings of the Conference which
have usually been attended by from 15 to
25 members a lively correspondence has
been carried on by the more active
members. A Drafting Committee of 5 to 10
has had more frequent meetings.
Collaboration between even smaller
groups involving occasional personal
meetings has contributed to the
evolution of the bulk of the actual
language. The detailed work of polishing
the form of all proposals has naturally
fallen into very few hands by_.,a process
of informal natural selection.9

Professor McLaughlin concluded by saying that:

9. McLaughlin, Amendments to the Bankruptey Act, 4 U,
of Ch., L.Rev. 364 at 377 (1936-1937);
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Although this description of this
operation of the Conference has ‘avoided
giving prominence to names of
individuals, no description of the work
of the Conference would be adequate
without calling attention to the
extraordinary contributions of a few
members. The superb tact and tireless
leadership of Chairman King have been
required to ecarry such a loose
organization through nearly to its goal.
The superb draftsmanship and fabulous
industry of Jacob Weinstein of the
Philadelphia Bar have raised the
standard of form to a point rarely
approached by American legislative
proposals., In the latter part of the
Conference's work many flaws have been
detected and cured by the keen and
patient detailed criticism of Referee
Adair of Pittsburgh. '

The National Bankruptcy Conference arose out of and
was forged in the heat of the debate leading up to the
introduction and defeat of the Thacher Bill and the
subsequent introduction and enactment of the Chandlér Bill in
1938. The Conference was not so much at, but was the hinge-
point of change during these momentous changes in bankruptcy

legislation.
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IBYBR!AN L LEWIS

every time I thought

I was out of it
just knocked in the mouth, why, someonc I knew would come
along and have the answer and get me out of the jam.” Anthony
O. Jones, or Tony, as his friends call him, has lived a life with a
scrics of what he calls “lucky cvents.” Morcover, he says that he
was aided in his life by his informal education that he acquired
during the coursc of his lifc and professional carcer.

When asked to name the greatest adversity he had to over-
come, he replics “learning to write shorthand and type.” Without
stopping, he continues, “You know, it was those skills that would
aid me the rest of my life. I can’t express how much I relied on
those skills, skills learmncd in informal cducation, for success
throughout my legal carcer.” Tony’s legal carcer spanned more
than five decades, and, at 98, he is considered onc of the statc’s
pre-cminent bankruptcy lawyers.

Tony’s carcer and life have been long and prosperous. His first
job was running telegrams for Western Union in 1924. In 1925,
he bought his first pair of long trousers and began working with
the Arizona Corporation Commission (ACC) as an office boy.
“They hired me because they needed a guy who was little enough
to climb up and down the 10-foot-high file cabincts all day,”
recalls Tony. While with the ACC, Tony learned to write in short-
hand, type and copy documents using a mimecograph machine.
He says that he kept his job with the ACC for 12 years, largely
because he was the one who could do all of these things. In fact,
he adds, “I never would have gone to, and made it through, law
school if | hadn’t lcarned these skills.” Luckily for him, he did.

Probiem Solving

Tony says, “No one cver asked me about my education—where T
went to school—or anything like that. ... They needed help solv-
ing a problem and I could do it. Most of the skills I used, I
learned by living life.” Tony says that his time with the ACC pro-
vided a thorough legal and political education. “Keep in mind
that the Arizona Corporation Commission in the "20s and *30s
was the most powerful state agency in Arizona. It had jurisdiction
over almost everything. It covered three branches of government
and was called ‘the fourth branch of government.’”

“Every couple years, after an election, the Arizona
Corporation Commission would be cleaned out and new
appointments would be made. After having been there four or
five years, T could step into many of the positions in a pinch until
they put a new person in there.” Tony says that his exposure to
the many diffcrent departments at the ACC let him “leamn by
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osmosis.” He says, “I learned about state government from par-
ticipating in it.” He often had to review complaints before they
were filed and include the necessary regulations. In doing so, he
was not only exposed to the regulations, but also had to learn
why they were necessary.

Another of Tony’s responsibilitics at the ACC was to tran-
scribe wax cylinders, which stored voice recordings of legal pro-
ccedings. While listening and transcribing, Tony picked up a
wealth of legal knowledge. This sparked his initial intcrest in the
law and provided him with an understanding of the overall
process of the law. When asked what intrigued him about bank-
ruptcy law practice, he replics, “It was all of the things that the
Commission had jurisdiction over that got me interested in bank-
ruptcy.”

He became the sole clerk of the bankruptcy court in 1936.

“Rack in thosc days there were no bankruptcy judges. Instead,
they were called referees, and they would hold proceedings right
in their offices.” .

He adds, “There were only about three or four attorneys prac-
ticing bankruptcy in all of Arizona at that time. Nonc of the large
firms were doing it—and by large, I mean firms that had five or
six lawyers.”

The practice of law in Arizona was very different in thosc days.
The attorneys could come and go to the referees’ office for busi-
ness as they needed. “It was all very informal, and the most pop-
ular people in the referees’ offices were their sccretaries, because
they were the oncs that actually handled everything.” Tony says
that the bankruptcy attorncys brought gifts for the bankruptcy
referees’ secretarics. No onc complained about this practice.

Politlcs

His interest in the law, specifically bankruptcy law, grew. He was
invited to study law in the cvenings with Stanlcy Jerman and Alan
Perry, both bankruptcy referecs. Jerman replaced Perry as referee
in carly 1937—they “officed” together. Because of his time with
the ACC, Tony knew something about the law, but this study was
more in-depth and gave him a greater appreciation for the
nuances of the law that were just glossed over in the everyday
practice. It was this expericnce that catapulted Tony into two

things that he has spent the years of his life engaged in—politics

and the faw.

Asidc from being a bankruptcy referec, Stanlcy Jerman was
also heavily involved in politics. He had managed legendary Sen.
Henry F. Ashurst’s campaign in 1934. Jerman thought it would
be a good idea for an industrious young man like Tony to wark
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for the Scnator and go back to Washington, D.C. “So,
Stanley Jerman told me that Ashurst and his wife were stay-
ing at the San Carlos Hotel. He told me to wear my best
white suit and white shoes, and to mect them there for lunch.
[Jerman] said that he would talk to the Senator and that I
should talk to his wife and tell her that T wanted a job in
Washington.” Tony did, and it worked. “Mrs. Ashurst told
me to give her a call first thing when I got to Washington,
and she would get me a job. I did, and that was that.”

When Tony arrived in Washington, D.C., Franklin Delano
Roosevelt had just been re-clected in 1936 and was already
looking toward the 1940 clection. The Democratic Party was
at an apogcc across the country, and that was most evident in
Washington. Tony went to work for Scnator Ashurst, who
was the chairman of the Scnate Judiciary Committee at the
time. Tony was employed as onc of the two Clerks of this
Committee and was exposed to complex Washington politics
right away.

In the prior campaign cycle, Senator Ashurst had cam-
paigned for FDR with a message that the Supreme Court
would not be “packed” to get the New Deal agenda imple-
mented. However, the Judiciary’s first consideration after
FDR was clected was a bill to pack the Supreme Court (pre-
pared by the Justice Department). Ashurst, despite having
campaigned to the contrary, introduced the bill and chaired
the hearings. However, the Senator was always carcful not to
take a definite position on the matter. Tony learned quickly
that life can be full of changes and that how one responds to
these changes makes all the difference in the outcome.

Another legislarive landmark Tony had the opportunity to
hear debated was the bankruptcy legislation known as the
1938 Chandler Act Amendments. As it turned out, his rcla-
tonship with Senator Ashurst had a major impact on Tony’s
carcer. As pointed out in the Report of the Commission on
the Bankruptcy Laws:

Dissatisfaction with equity receiverships and with
bankruptcy in general resulted in further study. In 1932,
the Scnate cstablished a special committee to investigate
reccivership and bankruptcy proceedings in the courts of
the United States. Although initially to be chaired by
Arizona’s Scnator Ashurst, Scnator William G. McAdoo
took over as chairman and the hearings became known as
the McAdoo hearings.

Legislation was introduced in the Seventy-second
Congress in April of 1932 based on the recommendations
of the Thacher Report. The legisladon was opposed by
lawyers whose practice involved bankrupteies and reorgani-
zations, primarily on the basis that the proposed legislation
(1) changed the Bankruptcy Act of 1898, thereby losing
the advantages of over 30 years of court interpretation, and
(2) created a central bureau responsible for the administra-
ton of the law. At the invitation of the Senate Committee
holding hearings on the proposed legislation, a group of
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these lawyers drafted new legislation; the group evelved into the
National Bankruptcy Conference. The group worked on the
amendments for a period of five years,

By the spring of 1936, the sixth draft of amendments was
completed and introduced in the House by Congressman
Chandler. The draftsmen recast section 12 of the Bankruptcy
Act so as to accommodate what they referred to as arrange-
ments, reorganizations, real property arrangements and wage
eamer amortizations, but this was cumbersome and these sub-
divisions became scparate Chaptcrs X, X1, XII, and XTIT of the
present Act.!

Towsrd the Law

Tony recalls that he was intrigued by the implications of insolven-
cy for the ever-increasingly complex economy that was developing
in the United Statcs, particularly because the economy was expe-
riencing the difficulties of the Great Depression at the time.
Stimulated by his study of the law with Mr. Jerman and Mr. Perry
in Arizona, Tony enrolled in night classes at National Law School
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Just after Tony graduated from law school, Senator Ashurst
sent him back to Arizona to run his 1940 campaign with Suc
Murphy. But, before he sent him back, “Ashurst called me into
his office and picked up the U.S. Code, which all fit in one book
at that time, and told me to read the section on clection law real
well. That was his signal to me not to do anything fonny.” The

in Washington, D.C.

When asked about
his interest in bankrupt-
cy and how that affected
his legal education,
Tony says, “I was at the
end of my time in law
school and T decided I
would rake a bankruptcy
class. I had studicd it
alrcady. And, T had even
done some work in it
with Ashurst’s office.
You know what? That
was the lowest grade T
got in law school.” That
is truly ironic coming
from the lawyer who
became known as the
“Dean of the Arizona
Bankruptcy Bar.”

Tony says, “It was a
different world then. We
didn’t have debt when
we came out of school.

If we came out of law

school with $400 of
debt, we were dead-
beats.” It is a different
world now, with the
average loan debt at
approximately $80,000
for law school gradu-
ates.
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Bankruptcy Courl Called Thankless

But Essenfial
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TONY
JONES

Scnator’s wife had passed away the
ycar before, and he was not as
focused on being re-clected. Tony
rcturned to Arizona with a cam-
paign budget of $26,000, which was
not much, even in those days.
Senator Ashurst was defcated in the
primary by Emest McFarland. Just
like that, Tony’s carcer in politics
scemed over.

However, just before heading
back to Washington to close out the
session, he happened to get into an
clevator, and his fortune changed.

T got in and was surprised to be

standing there with McFarland.

‘Well, T happened to know one of

the people with him, Floyd Stahl.

Floyd introduced me to him. I

told him, “T didn’tvote for you
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finally arrived in China, where he
was stationed for the next year and a
half.

Whilg there, Tony lcarned
Mandarin. He did so through total
immersion in the language. In his
spare time, he ventured out from
the basc to places where everyone
spoke Chinese so that he could lis-
ten to them. And his Chinese coun-
terparts tutored him from time to
tme, After awhile, he was able to go
to the homes of local residents and
hold conversations. Tony recalls that
the Chinese thought very poorly of
Navy enlisted men, and that the
Chinese were the best bridge players
he had ever encountered. He
laughs, “I played bridge with them
onc night, for money. That was the

in the primary, but I'll be sup-
porting you in the general elec-
tion.” The elevator stopped, and
We went our scparate ways.

Wecks later, Tony received a call from a McFarland staff mem-
ber, who offered him a job with the campaign. Just likc that,
Tony’s career in politics was resurrected.

As part of his position with the campaign, Tony returned to
Arizona to promotc McFarland across the state. He also took the
bar during that dme. He passed and was admitted to practice in
October 1941. Ernest McFarland was elected to the Senate. Tony
returned with him to Washington to work in his office, as he had
for Senator Ashurst.

Yo e % Mzsw Chz i:\:.‘u,;es

Then, Dec. 7, 1941 dawned, and with it the attack on Pearl
Harbor. Tony, like much of the country, decided to scrve by
enlisting in the armed services. He went to the Navy first, but was
denied because the initial examination doctor said he had an
cnlarged heart. The Army, however, did not scem to think this
was the case. So Tony was about to cnlist as a private. But then,
as he was walking through Washington, he happened to run into
a former law school classmate. Her father was a Navy doctor. She
told Tony that she would talk with her father, and that Tony
should go see him for another examination. Tony did so, and he
passed “with flying colors” and enlisted in the Navy.

Tony was placed with the Joint Informaton Collection
Agency, or JICA, and was assigned to serve in China. Tony’s jour-
ney around the world to get to China would take him from
Florida to Belize and Brazil. From Brazil, he traveled to Karachi,
Pakistan and then on to India. He was stationed in New Delhi,
India for onc menth, long cnough to sce the Taj Mahal. He then
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last time T did that. They won cvery

oo ']I e time.”

When the war ended, Tony
returned to Washington, D.C., to
become Senator McFarland’s

Administrative Assistant, or what is now known as the Chief of
Staff. Just after taking the position, Tony’s pay was increased sub-
stantially from $3,900 a ycar to $§10,000. Tony knew that, mak-
ing that much money, if he didn’t leave Washington soon, he
would never return to Arizona. So he cxpressed to Scnator
McFarland his desire to return to Arizona. McFarland didn’t
want to scc him go, but Tony was adamant, and the Senator
acceded.

The year was 1946, and automobiles were in short supply.
Scnator McFarland knew Tony needed to get his family from
Washington back to Arizona, and he decided to help. He ordered
two vehicles—one Chevrolet and one Ford. When the vehicles
were ready, the Scnator took the Ford and gave Tony the Chevy.
Tony drove all the way across the country in that Chevy with his
mother-in-law, his wife, their 8-year-old son and infant daughter.
They arrived in Arizona in January 1947.

Upon arrival, Tony was appointed a Deputy County Attorney
by Maricopa County Attorney Francis J. Donofrio. During the
next election cycle in 1948, Tony was clected a precinct com-
mittecperson and a member of the County Exccutive
Committee. He also managed Donofrio’s successful reclection
campaign for Maricopa County Attorney. Donoftio was appoint-
ed to the superior court bench shortly after the election, and
Warren McCarthy replaced him. Tony was then appointed by
McCarthy as civil depury.

He had some impressive company: The deputies included
John Flynn, Haze Burch, Bob Renaud and Jack Anderson. Tony

—continved on p, 38
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Tony Jenes in 2008

Colleagues

Recall

oseph McGarry recalls that

Tony was a well-known

member of the Democratic
Party. In fact, Tony worked for
and supported the party from the
late 1920s undl the 1990s.
Moreover, Tony was inducted
into the Arizona Democratic
Hall of Fame in 1998. McGarry,
a partmer at Lewis and Roca, also
recalls that Tony was regarded by
his fellow practitioners as a solid
legal representative and knowl-
edgeable practitioner who always
gave his clients a great likelihood
of having their goals met,
MecGarry's . recollections . are
cchoed by scveral other practi-
tioners who happened to practice
in the cra when Tony was the
“Dean.”

Ronald Cooley, who also
practiced banloruptey law and
officed with him from 1967
untl his retirement in 1992,
recalls that Tony was always will-
ing to help others. Tony was a
mentor to Cooley and to Joc
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Brinig. The three officed togeth-
er for 25 and 30 years, respec-
tively, Tony served as a colleaguc
and tutor who took an active
role in Cooley and Brinig’s
development as skilled  practi-
tioners of the law. Cooley wasa

" liigator, and 'Bnmg pracuccd

bankruptey law. - .
Marilyn Sc.hocmkc who has
known Tony for more than 40

years, beginning when she was a |

cderk at the bankruptcy court
and later working for Tony,

remembers that Tony was always

in'a positive mood. “In all those

years, I cannot remember Tony

ever being cross or having a bad
day,” she says. He “always has a
smile and a willingness to help.”
She recalls that Tony was always
very well dressed and went out

. of his way to be cordial to others

during the course of his busi-
ness. In turn, people were always
professional and courtcous
towards him.

I myself am a bankruptcy

attorncy who has been in

. Arizona for some time, and I

have several memories of Tony

E and his exceptional legal carcer.

I had the good fortune to pick
up where Tony left off as far as
the Bankruptey Act. In 1972
and 1973 I served as Deputy
Director of the Commission on
the Bankruptcy Laws of the
United States. Just as Tony was
present at the birth of the
Chandler Act Amendments, T
participated in the drafting of
the first draft of the 1978
Bankruptcy Code and sat
through the deliberations of
the Commission on the
BaukmptcyLaws

Although I got much more
involved in bankruptcy and gor
to know Tony much better after
my return to Phoenix in the fall
0f 1973, 1 had the good fortunce
to participate in several cases
handled by Tony in the 1960s.
Perhaps the most well-known
case was the attempted reorgan-
ization of Legend Ciry. I assisted
Joe McGarry in the representa-
tdon of the secured creditor
group. Tony represented the
Chapter 10 Trustce, Walter
Fulford, and won cvery battle
before the Referec and District
Court bur lost in the Ninth
Circuit. Adams v. Fulford, No.
21069 (9th Cir. July 1966) (case
and citation unavailable. Bricf of
Petitioner-Appellant, In re
Legend Ciry, No. 21069 (9th
Cir, July 1966), on file with
Lewis and Roca, LLP). The

-Legend City representation was

a financial disaster for Tomy, but
he never complained.

After my rerarn to Arizona, 1
gave up my construction and
surcryship ligation practice to
focus on insolvency matters. I
continually had conract with
Tony Jones, since he truly was
the dean of the bankruptcy bar
and represented the trustees in
the Arizona cases. T often have

obscrved that Arizona has an
excellent bankruptey bar. Tony
was in large part responsible for
the collegiality and professional-
ism of that bar. He set a high
standard, and his fiendly and
congenial approach sct the tone
for those who practiced bank-
rupicy in Arizona. But I must
add that I never had any idea of
Tony’s remarkable background.
Tony was a very modest person.
It was only in the last scveral
years that T got to know Tony on
a morc personal basis, and it has
been a pleasure mecting with
him to gather relevant biograph-
ical material for this artcle.
Tony, who just turned 98, has a
remarkable memory. As evi-
denced by his recollections
included here, Tony has helped
many people throughout his life.
Tony believes that his good
fortune in life was caused mostly
by the help he received from
others. He says, “This is most
important: 1 was helped along
by many people in my life. I mied
to sit down and just write out
the names of all of the people
that helped me in my life. And I
filled out two shects of a legal
pad just writing the names onc

after the other in small font.”
Tony’s kindness and cordial
naturc allowed him to cultivate
relationships with others that he
came into contact with in the
practice of law. He also served
as a mentor and aid to many
people throughout his life and
carcer. In turn, people were
more than willing to recipro-
cate and help him out of trying
times. He says that everything
in life just seemed to luckily
work out well for him.
However, his keen ability to
pick up and remember things
and put them into practice in
his life and his willingness to
help others likely caused things
turning out so “lucky” for him.
—Gerald K. Smith

www.myazbar.org
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—continued from p. 34

also was offcred a judgeship by Emest McFarland, who had been
clected Governor. But Tony turned it down because the pay—
$21,000—was too low for him to support his family. Tony
remained the Deputy County Attorney until 1951. He left and
became District Counsel for the Office of Price Stabilization. But
his time there was short-lived.

In 1952, Dwight D. Eisenhower was elected President, and
many other Republican lawmakers also were clected throughout
the country. Arizona was no different. Barry Goldwater took over
Emest McFarland’s Senate seat in the same election cycle. Shorty
after the 1952 clection, the Office of Price Stabilization was shut-
tered by President Eisenhower. Tony then decided to enter pri-
vate practice.

Private Practice

He occupicd an office in the Fleming building, which was locat-
cd at the northwest corner of First Avenuc and Washington, This
was where most of the attorneys in Phoenix officed at the time.
Tony’s previous experience with the ACC had spurred his inter-
est in bankruptcy. His studies with Perry and Jerman and having

been clerk of the bankruptcy court had also helped him down this

road. Moreover, his work on the Amendments to the Chandler
Act made him more knowledgeable about the bankruptcy code
than most bankruptcy rcferees. Through having been helped
along by others, Tony had fortunately been directed into a ficld
of law that necded practitioners and interested him a great deal.

When Tony began private practice in 1952, his overhead was
about $300 per month. He did not charge clients hourly fecs.
Instead, he charged them a fat fee for his service. He recalls that
he would “charge $200 for a straight bankruptcy, whether they
were voluntary or involuntary petitions.” However, he did have
rates for consultations and office work. He charged $150 a day or
$25 per hour for consultations. If a consultation was under 30
minutes, he charged only $10.

In Arizona, Bankruptcy Law became a State Bar Section in
1959. The Section grew and became better organized year to
year. During that time, Tony became known in Arizona’s legal
circles as a solid bankruptcy practitioncr. Morcover, he became
the second President of the Phocnix Division of the Bankruptcy
Bar Association in 1958, succeeding Lester L. Penterman. In
1959, Tony was elected Secretary-Treasurer of the State Section
on Bankruptcy.

In 1958, there were fewer than 10 attorneys representing
debtors in Arizona. In that year, only six Chapter 13’s were filed
in Arizona. By 1963, there were 2,984 bankruptcy cascs filed.
And, by 1987, there were 10,437. Tony’s records show that in
August 1989 alone, there were 1,559 cases filed. Tony analogizes
the growth in the amount of cases filed, and particularly cases
filed in bankruptcy courts, to Danicl Defoe’s story of Robinson
Crusoe. He says: .

Robinson Crusce had no rules untl Friday came along.

Then, rules had to be laid down. They had to allocate the

work between them and provide for their joint efforts toward

subsistence. This is just like life. The more people that come
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into an area, the more rules and regulations you must have to
keep things orderly.

Tony says he learncd this simple lesson as a boy and it contin-
ues to ring true today. He also observed this phenomenon as the
practice of bankruptcy law evolved.

Tony represented debtors, creditors and trustees during his
career, and he handled several interesting cases. Flowever, none
were as well known as “the Legend City case.” Legend City was
a theme park that was built on cast Van Buren in Phocnix. It was
designed to be the Disneyland of Arizona. It thrived for a time
but cventually ran into economic troubles. The case was a
Chapter 10 corporate rcorganization. Tony represented Walter
Fulford, the Trustee in the case. While the case made headlines in
the state, it would not turn out well for Tony.

Tony worked tirclessly on the case, trying to work the park out
of bankruptcy. However, try as they might, the Trustee, Tony and
cveryone clse that was expending their efforts could not make it
work. Tony madc a decision that he could get paid out of the
equipment that was on the ground. But before he could execute
on the cquipment, a friend of Tony’s, who was representing a
group of investors in the park, talked him out of it. In the end,
Tony worked more than 8,000 hours on the case and was never

“They bamboozled me on that one,” he says, “But I guess I
got something out of it. Another firm in town that was above my
offices said I could have access to their extensive library for all of
the work I had done.”

Small consolation for a lawyer in his own practice. But use of
a library, along with education and experience, can be remarkable
tools for a man such as Tony Jones, who has always viewed the
positive side, and who ccntinues to give greatly of himself, ..

| encineite
1. H.R. Rep. No. 93-137, pt. 1, at 239-240 (1973).
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Appointed or Anointed: Judges,
Congress, and the Passage of the
Bankruptcy Act of 1978

Part One: Outside Looking In

by

The Honorable Geraldine Mund*

[T]his outrageous bill that passed the Congress, which
would make bankruptcy judges the next thing to Article II
[sic] judges and give them terms of fourteen years (as op-
posed to their present six), would make them appointable
directly by the President rather than accountable to the dis-
trict courts and would give them contempt powers which
they do not now have, is a terrible bill. Not only is the
estimated cost of $143 million in the first year more than the
present system an outrage to the taxpayers, the whole bill
goes - along with the Judicial Tenure Act which passed the
Senate but hopefully will be derailed in the House - to deni-
grate the position in authority of federal district judges, the
people who have been the bastion of civil liberties and pro-
tectors of individual rights.

Letter from Judge James L. Oaks (Second Circuit Court of Appeals) to
Phillip Spector (White House Associate Assistant, Office of Public Liaison),
10/13/78.

*United States Bankruptcy Judge, Central District of California. This study is a slightly revised ver-
sion of the thesis that [ wrote in support of my master’s degree in history from California State Universiry,
Northridge. I give great thanks to my committee for their time and guidance: Professors Thomas Maddux,
Thomas Devine, and Ronald Davis.

In a recent study, Ralph Mabey found that bankruptcy judges have very high job satisfaction and feel
that the distinction between bankruptcy judges and district judges has eased for the berter. Ralph R.
Mabey, “The Evolving Bankruptcy Bench: How are the ‘Units’ Faring?™ Boston College Law Review 47
(December 2005): 105. This is a direct result of the vision, hard work, and great skill of the leadership of
the National Conference of Bankruptcy Judges, particularly Judges Conrad Cyr and Joe Lee, and NCBJ's
counsel Murray Drabkin. [ dedicate this to them. May it inspire the present and future leaders of NCBJ
to act with foresight and determination to help the bankruptey system reach its highest potential of
service to the people and the country.
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To put it bluntly, it stems from the desire of those officers
who were initially appointed to office as bankruptcy referees
and who serve as adjunct aides to District Judges to achieve
a higher status, with virtually all but the status of “life ten-
ure” judges - almost like promoting all the Army's Sergeants
Major to Captain rank!

Chief Justice Warren Burger, letter to President Jimmy Carter,

78.

Insofar as I can ascertain, the only remaining opposition [to
the Bankruptey Act of 1978] is that of the Judicial Confer-
ence, 25 judges headed by the Chief Justice. It is my judg-
ment that the principal reason for this emotional opposition
is the desire of this small group, and particularly the district
court judges, to retain the right of appointment of bank-
ruptey judges (referees), which they now have, and to have
these judges continue (in the language of the Chief Justice)
“to serve as adjunct aides to district judges.” Every other
group of persons concerned with this important subject mat-
ter has concluded that this legislation is extremely necessary

because of the importance today of both consumer credit and
commercial credit,

dent Carter, 10/31/78.

While they [the Judicial Conference of the United States]
argue strenuously that the transformation [of the bank-
ruptcy courts] will be too costly, it seems obvious that the
overriding reason for their opposition is the upgrading of the
referees to judges, the removal of influence, control and juris-
diction from district judges, and a perceived diminution in
the status of the district judges.

(Vol. 81

10/27/

Memorandum from Robert Lipshutz, Counsel to the President, to Presi-

Memo from Stu Eizenstat, Assistant to the President for Domestic Af-
fairs and Policy, and Frank White, Domestic Policy Staff Associate Director

for Justice and Civil Rights, to President Carter, 11/4/78.

When in the Course of human events, it becomes necessary
for one people to dissolve the political bands which have
connected them with another, and to assume among the
powers of the earth, the separate and equal station to which
the Laws of Nature and of Nature's God entitle them, a de-
cent respect to the opinions of mankind requires that they
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gress to grant such wide-ranging authority to judges who were not appointed

by the president for life or good behavior. As the House leadership had
feared, the Supreme Court plurality ignored the extensive findings by Con-
gress and declared the statute to be unconstitutional - at least when the
debtor in bankruptcy attempted to use the bankruptcy court to prosecute an
action to collect from a third party in accordance with state law. Chief Jus-
tice Burger joined the dissent, voting to uphold a jurisdictional scheme that
he personally abhorred. But his assurances to certain members of Congress
that the 1978 law would meet constitutional muster failed.s7

Anticipating a negative outcome, the day before oral argument in Mara-
thon Congressman Rodino introduced a bill to create an Article III bank-
ruptcy court, the only guaranteed solution to the constitutional conundrum.
With the Supreme Court decision a few months later, the struggle moved
back to the Congress. The squabble between the bankruptcy judges and the
Article II judiciary replayed itself before the legislators, leading Congress-
man Harold Sawyer (R-MI) to comment: ] think it’s strictly a petty, turf
argument. It is kind of a Mickey Mouse mess."s8. Once again, Chief Justice
Burger became active in trying to sculpt the law to his liking; this time he
was more successful since the Republican Senate had no desire to discuss an
Article III solution.

In 1984, Warren Burger got his wish or at least as much of it as was
politically possible: the bankruptcy courts became divisions rather than ad-
juncts of the district courts. Bankruptcy judges were removed from the polit-
ical appointment process, with appointment by the courts of appeals rather

' than the president - which is what most of the bankruptcy judges had sought
from the very beginning of the reform discussion. Even though the bank-
ruptcy judges lost some of their expected status, there were many changes for
the better during the six years between the time that President Carter signed
the Bankruptcy Act of 1978 and President Reagan signed the Bankruptcy
Amendments and Federal Judgeship Act of 1984.5° The bankruptcy court
had truly become a court, with its own clerk, budget, and facilities. And the
referees had largely been accepted by the Article III judges as “brethren.”
rather than as “adjunct aides to District Judges."7

But the new law did not take effect without controversy. In signing the

“"For an analysis of the process within the Supreme Court in reaching its decision in Northern Pipe-
line Construction v. Marathon Pipeline Co. and specifically dealing with the role that Chief Justice Burger
played in that case see Geraldine Mund, *A Look Behind the Ruling: The Supreme Court and the Uncon-
sticutionality of the Bankruptcy Act of 1978 American Bankruptcy Law Journal 78 (2004): 401.

- %"The *Stepchildren” of the Federal Justice System. Bankruptcy Courts: On Brink of Chaos” The

Tennessean, 1 August 1983, Special Report, p.3.

*Pub. L. No. 98-353, 98 Stat. 333 (1984).

™Buzger to Carter, 27 October 1978 letter




REDFIELD TOMLINSON BAUM SR.
UNITED STATES BANKRUPTCY JUDGE - ARIZONA

Redfield T. Baum, Sr. was appointed a United States Bankruptcy Judge for the District of
Arizona on March 26, 1990. Prior to his appointment, he was a partner and director at the
O’Connor, Cavanagh, Anderson, Westover, Killingsworth & Beshears law firm, one of the then
largest law firms in Arizona, where he concentrated in commercial law, creditor’s rights,
bankruptcy, chapter 11 reorganizations, and litigation. From 1973 to 1980, he practiced with and
became a partner at the Arizona law firm of Rawlins, Ellis, Burris & Kiewit. He graduated with
honors from Arizona State University [B.A. History] in 1970 and from Arizona State University
College of Law in 1973. He was commissioned as a second lieutenant in the United States Army
in 1970 and became a captain prior to his honorable discharge. He has been on the board of
directors of the Sandra Day O’Connor College of Law at Arizona State University Alumni
Association for many years.

In 2005, he was appointed the Chief Judge of the Arizona Bankruptcy Court. He has
been an active member of the National Conference of Bankruptcy Judges serving on the Board of
Governors, the finance, elections, site selection and legislative committees, and runs its annual
golf tournament. He has served multiple times as a judge pro tem on the Ninth Circuit
Bankruptcy Appellate Panel. He has served on the Ninth Circuit Bankruptcy Judge’s education
committee and its local rules committee. He was also a member of the Arizona State Federal
Judicial Council. He has also served as a visiting judge and settlement judge in other districts in
the Ninth Circuit. He helped create and implement the Alternative Dispute Resolution program
adopted by the Arizona Bankruptcy Court.

He has served numerous times as an instructor at the National Institute of Trial Advocacy
bankruptcy litigation skills annual programs and at the American Bankruptcy Institute Trial
Skills program. He was one of the original authors of the Arizona Civil Remedies Book. He also
coauthored the chapter on Chapter 11 Cases Involving Professional Sports Franchises in Collier
Guide to Chapter 11. He has participated at the American Bankruptcy Institute’s annual
national program and annual southwest programs on numerous bankruptcy related topics and is a
long time member of that organization. He has been a speaker at the annual Chapter 7 and
Chapter 13 Bankruptcy Trustees Conferences. Co-taught a course on Comparative International
Insolvency at the Master in International Law Program at McGeorge University Law School. He
participated in the program “Reducing the Risk”: Promoting Mutual Understanding in Insolvency
Practices” given in San Jose, Costa Rica in August 1996, which was co-sponsored by the
Associacion Costarricense de Derecho Internacional and the American Bankruptcy Institute. He
was one of the three members of the U.S. Delegation to the Czech Republic to assist and consult
with the Czech Parliament, Supreme Court and others regarding the Czech Republic enacting a
new, modern insolvency law, which started in 2001 and is an ongoing program. He spoke at the
International Bar Association’s annual meeting in the Czech Republic in 2005. Twice selected as
one of the ten “Outstanding Bankruptcy Judges” by Turnarounds & Workouts published by the
Beard Group, Inc., first in 2000 [“Excellent practical experience in large cases; consensus
builder, but makes tough rulings to break deadlocks; great rapport with practioners”] and again in
2011 [Creative judge who expeditiously handled Phoenix Coyotes Chapter 11 case, dealing
efficiently with matters of first impression under the bankruptcy code. Organized and digested
volumes of extensive legal briefing on all areas of law (including anti-trust) and kept control of



the proceedings so the time table proceeded on track™].. He has spoken extensively in the United
States, primarily in the southwest, on a variety of legal topics including commercial law,
bankruptcy/reorganizations, foreclosures and litigation presenting to the American Bankruptcy
Institute, Arizona State Bar, Maricopa County Bar, Pinal Country Bar, Western Michigan
Bankruptcy Bar, Urban Land Institute, California Bankruptcy Forum, Association of Independent
Consumer Credit Counseling Agencies, and many others. In 2016, taught International
Bankruptcy at Monash University in Prato, Italy.

In 2014, Judge Baum was selected as the Annual Distinguished Alumni Honoree by the
Sandra Day O’Connor College of Law at Arizona State University.



GERALD K. SMITH
6720 E. Camino Principal
Suite 203
Tucson, Arizona 85715
Tel: (520) 722-1605
Fax: (520) 722-9096
gerald@smithandsmithpllc.com

EMPLOYMENT:

September 1, 2008 — Present SMITH AND SMITH LAW OFFICES, PLLC, Tucson, AZ
Partner with son John C. Smith

June 1961 — August 31, 2012 LEWIS AND ROCA LLP, Phoenix, AZ
Of Counsel September 1, 2008 — August 31, 2012
Partner, June 1961 — October 31, 2008

EDUCATION:

NEW YORK UNIVERSITY SCHOOL OF LAW, LLB, 1961
Root-Tilden Scholar
Law Review, Articles and Survey Editor
Dean’s List, graduated cum laude, ranked third in graduating class; Order of the Coif
Phi Delta Phi Legal Fraternity
New York University Founders Day Award
Maurice Goodman Memorial Prize for Outstanding Scholarship and Character
Paul D. Kaufman Award for the Law Note of Outstanding Excellence (co-recipient)

KANSAS STATE UNIVERSITY, College of Arts and Science, B.S, major in Government, graduated with
High Honors, 1958, Honors - Phi Kappa Phi, Phi Alpha Theta, Honors Program

SERVICE:

Mr. Smith was a member of the Arizona Air National Guard and in 1961 his unit, the 161% Fighter Squadron,
was activated at the time of the Berlin crisis. He retired from the U.S. Air Force Reserves with the rank of
Captain in 1975.

COURT ADMISSIONS:

Arizona Supreme Court (Admitted 1962)

United States Bankruptcy Court for the District of Alaska (Admitted 1991)
United States District Court for the District of Arizona (Admitted 1962)

United States District Court for the Northern District of Texas (Admitted 1990)
United States Court of Appeals for the Ninth Circuit (Admitted 1972)

United States Supreme Court (Admitted 1970)

SELECTED REPRESENTATIONS:
General counsel for R. Carter Pate, Independent Trustee of the NBH Liquidating Trust under the liquidation
plan confirmed in the Nelson Bunker Hunt Chapter 11 case in the Bankruptcy Court in Dallas, Texas.

General counsel for Steven S. Turoff, Independent Trustee of the WHH Liquidating Trust under the
liquidation plan confirmed in the William Herbert Hunt Chapter 11 case in the Bankruptcy Court in Dallas,
Texas.

Counsel for Kaiser Steel Resources and KSC Recovery. Inc. in lawsuits filed in Denver, Colorado arising out
of the 1984 leveraged buyout of Kaiser Steel Corporation, which prior to its demise had been the largest
integrated steelmaker on the West Coast.
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Counsel for Continental pilots in resisting the ALPA and Continental settlement in Continental | and in
recovering claims in Continental I and I1.

Counsel for Siemens AG as to its claims and Original Manufacturers Agreement with Storage Tech in the
Storage Tech Chapter 11 case in the Bankruptcy Court in Denver, Colorado.

Counsel for MarkAir. Inc. and MarkAir Express, Inc. in their Chapter 11 cases in the Bankruptcy Court in
Anchorage for the District of Alaska.

Mr. Smith was general counsel for the Arizona Golf Association for over 21 years.

TRUSTEE:
Plan Trustee under the Liquidation Plan confirmed in the SM Coles LLC Chapter 11 case in the District of
Arizona.

Plan Trustee under the Liquidation Plan confirmed in the Boston Chicken, Inc. and 23 affiliates’ Chapter 11
cases in the District of Arizona.

Chapter 11 Trustee in the Preservation Corporation and Rene L. Couch Chapter 11 cases in the District of
Avrizona.

Trustee of the Farmland Dairies, LLC Litigation Trust created by the Plan of Reorganization in the Farmland
Dairies Chapter 11 case in the Southern District of New York Bankruptcy Court (affiliate of Parmalat, SPA).

EXPERT WITNESS AND CONSULTANT:
Mr. Smith has been retained as an expert witness in cases involving legal ethics, fiduciary duties of agents
and Chapter 11 reorganizations. References will be furnished on request.

PROFESSIONAL ACTIVITIES:
Deputy Director of the Commission on the Bankruptcy Laws of the United States (1972-73)

Committee on Creditors’ and Debtors’ Rights, State Bar of Arizona (Chair 1969-72)
Lawyer Delegate to the Ninth Circuit (1988-91)

National Bankruptcy Conference (Member since 1970)
Served on the following Committees:
Executive Committee
Committee on Taxes and Employment Benefits
Committee on Partnerships
Committee on Professional Responsibility
Committee on Insurance Insolvency

Judicial Conference of the United States
Advisory Committee on Bankruptcy Rules (Member, 1993-1999)
Forms Subcommittee (Member)
Litigation Subcommittee (Member)
Local Rules Subcommittee (Member)
Long Range Planning Subcommittee (Member)
Rule 2014 Disclosure Subcommittee (Member and Former Chair)
Rule 7062 Subcommittee (Member)
Subcommittee on Attorney Conduct Rules of the Committee on Rules and Practice of the Judicial
Conference (Designated Representative of Advisory Committee on Bankruptcy Rules)
Special Study Conference on the Federal Rules Governing Attorney Conduct (Participant)
National Bankruptcy Review Commission
Served on the following Committees:
Ethics Working Group
Partnership Working Group
Tax Working Group



National Conference of Commissioners on Uniform State Laws
Task Force on Bankruptcy Related Matters (Co-Chair)
Permanent Editorial Board for the Uniform Commercial Code-Study Group, Uniform Commercial Code
Article 9 (Member, 1989-93)

American Bar Association
Business Law Section
Served on the following Committees:

Ad Hoc Committee on Partnerships in Bankruptcy
Business Bankruptcy Committee
Chapter 11 Subcommittee (Chair)
International Bankruptcy Subcommittee
Joint Task Force with Litigation Section on Bankruptcy Court Structure and Insolvency
Jurisdiction and Venue Subcommittee
Professional Ethics in Bankruptcy Cases Subcommittee (Chair, 1989-1996)
SABRE Subcommittee (Chair)
Task Force on Limited Liability Entities in Bankruptcy

American Bankruptcy Institute (Member, 1989-1999)
Board of Directors (Member, 1989-1995)
Committees served on:
Legislation, Bankruptcy Taxation, Individual Debtors, and Business Reorganizations Committee

American College of Bankruptcy (Member since 1989)
Member of the following Committees:
Bankruptcy History Committee
Bankruptcy Review Commission Project Steering Committee (Co-Chair)
Board of Directors (Chair, 1995-1997; Member from 1989-1997)
Board of Regents (Chair, 1989-1995)
Distinguished Service Award Selection Committee (Chair, 1996-2001)
Executive Committee
Foreign Fellows Selection Committee (Member)
Judicial Nominating Committee for the College

American Law Institute (Member since 1989)
Advisor or Member of the following projects:
Members Consultative Group - Restatement (Third), Restatement of the Law Governing Lawyers
Members Consultative Group - Restatement (Third), Restatement of the Law, Suretyship
Members Consultative Group - UCC Article 2 - Sales
Transnational Insolvency Project

Ninth Judicial Circuit Historical Society
Board of Directors (Member since 1988)

International Association of Restructuring, Insolvency & Bankruptcy Professionals (INSOL)
National Host Committee for 1997 Conference (Member)

Turnaround Management Association, Arizona Chapter (Founding Member)
Arizona Bar Association
Maricopa County Bar Association

Pima County Bar Association



PUBLICATIONS:
Author:

Comparison of Uniform Consumer Credit Code, Consumer Credit Protection Act and Existing Arizona
Law for Legislative Committee of Arizona State Legislature

Comment, Bankruptcy-Uniform Trust Receipts Act Section 10(b)-Security Interest in the General Assets
of the Trustee Not Created, 35 N.Y.U.L. Rev. 948 (1960)

Chapter 11 Reorganization Annual Survey of Bankruptcy Law, Callaghan and Company (1980-1989)

“An Introduction to Partnership Issues in Bankruptcy Cases.” Norton Bankruptcy Law and Practice.
Clark Boardman Callaghan (1994)

“Disinterestedness,” “Executory Contracts,” “Reorganizations,” “Possible New Procedures,”
“Administration,” “Debtors Eligible for Relief,” “Avoidance Actions and Claims of Creditors that
Become Property of the Estate,” “Prefiling Disclosures”

Fairness to Creditors and Fraud and Criminal Implications of Nondisclosure of Financial Difficulty,”
Norton Annual Survey of Bankruptcy Law, Clark Boardman Callaghan (1995)

“Insolvency Law for the 21st Century,” State Bar of Arizona Bankruptcy Journal (March 1996)

“Conflicts of Interest in Workouts and Bankruptcy Reorganization Cases,” 48 So. Carolina L. Rev. 793
(1997)

“Standards for the Employment of Professionals in Bankruptcy Cases: A Response to Professor
Zywicki’s ‘Case for Retaining the Disinterestedness Requirement for Debtor in Possession’s
Professionals,”” 18 Miss. C. L. Rev. 327 (1998)

Co-Author:

Note, Affirmative Duties Running with the Land, 35 N.Y.U.L. Rev. (1960)

Prof. Frank R. Kennedy and Gerald K. Smith. “Some Issues in Partnership Bankruptcy Cases and
Recommendations for Legislative Change,” Annual Survey of Bankruptcy Law, Callaghan and
Company(1990)

Prof. Frank R. Kennedy and Gerald K. Smith. “Fraudulent Transfers and Obligations: Issues of Current
Interest,” 43 So. Carolina L. Rev. 709 (1992)

Gerald K. Smith and Prof. Frank R. Kennedy. “Postconfirmation Issues: The Effect of Confirmation and
Postconfirmation Proceedings,” 44 So. Carolina L. Rev. 621 (1993)

Prof. Frank R. Kennedy and Gerald K. Smith. “Some Suggestions for the Bankruptcy Review
Commission,” Annual Survey of Bankruptcy Law Clark Boardman Callaghan (1995-1996)

Randolph J. Haines and Gerald K. Smith, “The Bankruptcy Reform Act of 1994-Significance for
Business Chapter 11 Cases,” Norton Bankruptcy Law Adviser (December 1994)

Contributing Author:

Practicing Under the Bankruptcy Reform Act, C.R.R. Publishing Company (1979)
Contributing Editor:

Collier on Bankruptcy, Vol. 12, 1975 (14th edition)

Construction Lien Manual (Arizona portion), published by National Technical Publications
Principal Contributor/Editor:

Norton Bankruptcy Law and Practice (1985-1993)
Coeditor:

Norton Bankruptcy Law Adviser (1985-1998)

LECTURER:
ALI-ABA Committee on Continuing Professional Education
American Bankruptcy Institute
American Bar Association, Section of Business Law
Alaska State Bar
Arizona State Bar
Bankruptcy Seminars of lowa, Inc.
California Financial Lawyers Association
Central California Bankruptcy Association
Idaho, Utah, New York and Arizona Bar Associations
International Bar Association
National Conference of Bankruptcy Judges
New York University School of Law
Norton Institutes on Bankruptcy Law



Practising Law Institute

Prentice Hall Law & Business

Professional Education Systems, Inc.
Securities Regulation Institute

South Carolina Law Review Bankruptcy Symposiums
Southeastern Bankruptcy Law Institute
Southern Methodist University School of Law
Southwestern Legal Foundation

The Institute of Continuing Legal Education
University of Arizona School of Law
University of Kentucky College of Law
University of Omaha Law School

University of Texas Law School

Utah Bankruptcy Lawyers

Utah State Bar Bankruptcy Section

ADJUNCT PROFESSOR:
Avrizona State University School of Law, Fall 1999, Bankruptcy Course
University of Arizona, Spring 1994, Debtor Creditor Course

SPECIAL RECOGNITIONS:

The Best Lawyers in America®, by Woodward/White, Aiken, SC, in the categories of bankruptcy and
creditor-debtor rights

K&A Restructuring Register: America’s Top 100, a peer group selected listing of nationally recognized
attorneys and financial advisors currently specializing in reorganization, restructuring, insolvency
and bankruptcy matters

The Phoenix Business Journal as the “Best of the Bar” in the areas of Tax/Finance/Bankruptcy

In 2000 received the Distinguished Service Award from the American College of Bankruptcy

Recipient of the Emory Bankruptcy Developments Journal’s Lifetime Achievement Award in 2004

Honored as a “Legend of the Law,” National Conference of Bankruptcy Judges (2006)

Honored by the Arizona State Bar for service to bankruptcy system and to Bankruptcy Section (2008)

Martindale-Hubbell AV Preeminent Lawyer Rating in 2012.
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LOWELL E. ROTHSCHILD

Lowell E. Rothschild, a senior shareholder and a
founding partner of Mesch Clark Rothschild, received
his J.D. in 1952 from the University of Arizona College of
Law.

Rothschild’s practice concentrates on bankruptcy,
business reorganization, and estate planning. He has
represented debtors, creditors and creditors’
committees in a wide range of reorganization activities.

He is a member of the American Bankruptcy Institute, and for more than twenty years
he has been listed in the “Best Lawyers of America.”

He acts as a Judge Pro Tempore, Special Master and Mediator for the Pima County
Superior Court for the State of Arizona. Rothschild is a Hearing Officer for the State Bar of
Arizona’s Disciplinary Committee.

He has been a frequent lecturer on Bankruptcy and Business Reorganization, law
practice skills, and law practice management; and has appeared on programs for the
American Bar Association; Arizona, California and Washington Bar Associations, and the Pima
County Bar Association. Rothschild has presented at the Institute for Continuing Legal
Education of the University of Michigan, the National Conference of Bankruptcy Judges, the
Arizona State University Graduate School of Business, Professional Education Systems
Institute, and the University of Arizona College of Law.

He is a Fellow of the American Bar Association Foundation, a Fellow of the American
College of Bankruptcy, a Fellow of the College of Law Practice Management and a Fellow of
the Arizona Bar Foundation. He has served as the lawyer representative from the State of
Arizona for the United States Ninth Circuit Judicial Conference. Rothschild is a past Chairman
of the Law Practice Management Section of the American Bar Association. He was a Project
Coordinator of the American Bar Association publication "Withdrawal, Retirement and
Disability," and a contributor to the American Bar Association publication "Beyond the Billable
Hour" and "Win-Win Billing Strategies."
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He served as a member and Chairman of the Bankruptcy Specialization Committee of
the State Bar of Arizona from 1986 to 1995. He is a past president and current board
member of the Tucson Airport Authority and a member of the Board of Visitors of the
University of Arizona College of Law. In addition, he was a member of the University of
Arizona Foundation, the Arizona Board of Medical Examiners, Temple Emanu-El and the
Jewish Community Foundation. In 2006, Lowell Rothschild was presented the Alumni
Professional Achievement Award by the University of Arizona, and in 2007 the University of
Arizona College of Law honored Mr. Rothschild with the Distinguished Alumnus Convocation
Award.
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LOWELL E. ROTHSCHILD

MESCH CLARK ROTHSCHILD
259 N MEYER AVENUE | TUCSON AZ 85701
TEL: 520.624.8886 | FAX: 520.798.1037

LROTHSCHILD@MCRAZIAW.COM

Practice Areas

e Insolvency

e Bankruptcy

e Creditors Rights and Business Reorganization
e Corporate Reorganization

Admissions
e State Bar of Arizona
e United States District Court of Arizona
e Ninth Circuit Court of Appeals
e Bar of the United States Supreme Court
e United States Tax Court

Organizations and Recognition

e American College of Bankruptcy, Fellow

e College of Law Practice Management, Fellow

e Arizona Bar Foundation, Fellow

e American Bar Association Foundation, Fellow

e United States Ninth Circuit Judicial Conference, Past Lawyer Representative

e University of Arizona Alumni Professional Achievement Award, 2006

e The University of Arizona College of Law Distinguished Alumnus
Convocation

e Award, 2007

e Tucson Airport Authority, Past President and current board member

e Board of Visitors of the University of Arizona College of Law, Member

e University of Arizona Foundation, Member

e Arizona Board of Medical Examiners, past member

e Temple Emanu-El, Past President and current member
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Education
University of Arizona, Tucson AZ
Juris Doctor, 1952

Writings
Prc;gject Coordinator of the American Bar Association publication “Withdrawal,
Retirement and Disability.”
Contributor to the American Bar Association publication “Beyond the Billable
Hour” and “Win-Win Billing Strategies.”
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